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ON  completing  the  first  volume  of  the  Ii^tbrstate  Commerce  Reports  we 
feel  justified  in  saying  that  the  intention  expressed  in  our  preliminary 
announcement  has  been  fulfilled,  namely:  that  these  Reports  should  "include 
not  only  the  formal  decisions  of  the  Commission,  but  also  such  of  its  proceedings 
as  may  be  of  general  interest  and  convey  information  as  to  the  method  of  pro- 
cedure before  it;'*  and  that  "full  reports  will  also  be  given  of  all  cases  in  the 
courts  of  the  country  at  large,  relating  to  the  subject  of  interstate  commerce  and 
arising  under  the  Interstate  Commerce  Act,  or  involving  questions  connected 
with  its  application  and  operation,  and  which  are  deemed  of  value  as  precedents 
*to  lighten  the  burden  of  the  Commission,  or  to  inform  shippers,  carriers  or 
"^counsel." 

-j^     This  plan  of  the  Reports  seems  to  have  met  with  general  approval,  and  the 
'value  and  convenience  of  having  everything  connected  with  the  subject  of  inter- 
^  state  commerce  collected  in  a  single  publication  have  been  i*ecognized. 

Of  course  the  most  prominent  feature  of  the  volume  is  its  full  presentation 

V  of  the  important  work  accomplished  by  the  Interstate  Commerce  Commission 

during  the  first  year  of  its  existence.     It  will  be  seen  that  the  labor  which  has 

'  been  imposed  upon  the  Commission  has  been  very  great,  and  that  the  questions 

^ ,  which  it  has  been  called  upon  to  decide  have  been  intricate  and  difficult  and  of 

nij  vital  importance,  not  only  to  the  parties  immediately  interested  but  to  the  com- 

J^  mercial  interests  of  the  whole  country. 

"rj      The  necessity  for  such  legislation  as  is  embodied  in  the  Interstate  Commerce 

^  Act  seems  to  be  fully  shown  by  this  record  of  the  first  year  of  its  enactment; 

and  the  difficulties  which  it  wa«  feared  by  many  would  attend  the  application 

and  enforcement  of  its  provisions  have  been  reduced  to  a  minimum,  under  the 

clear  and  practical  construction  placed  thereon  by  the  Commission. 

This  central  portipn  of  the  work  has  been  supplemented  by  full  reports  of  the 
decisions  of  the  Federal  and  State  Courts  upon  the  subject  of  interstate  com- 
merce, rendered  during  the  year  covered  by  this  volume;  and  the  effort  has  been 
made  (by  including  the  full  text  of  the  Interstate  Commerce  Act  and  the  material 
portions  of  the  English  Statutes  upon  which  our  Act  is  largely  based,  together  with 
a  note  on  the  American  and  English  decisions  upon  the  questions  connected  with 
this  legislation)  to  furnish  a  comprehensive  and  convenient  hand-book  upon  the 
subjects  of  domestic  commerce  and  transportation,  in  their  relations  to  the  Nation 
and  the  State,  to  the  carrier  and  the  shipper,  to  the  producer  and  the  consumer. 
For  the  completeness  and  accuracy  of  this  history  of  the  first  year  of  the  Inter- 
state Commerce  Act,  much  is  due  to  the  courtesy  and  co-operation  of  the  members 
of  the  Commission,  of  their  Secretary  and  his  assistants,  and  of  the  counsel  who 
have  appeared  before  the  Commission. 

May,  1888.  The  L.  C.  P.  Co. 
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THE  INTERSTATE   COMMERCE   ACT. 

Approved  Febrtmry  J^   1887* 


As  Act  to   Regulate  Commeboe. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^ 

That  the  provisions  of  this  Act  shall  apply  to  any  common  car-  viSSnsoS? Uie^ 
rier  or  carriers  engaged  in  the  transportation  of  passengers  or  prop-  *PP^y* 
erty  wholly  by  railroad,  or  partly  by  railroad  and  partly  by  water 
when  both  are  used,  under  a  common  control,  management,  ox  ar- 
rangement, for  a  continuous  carriage  or  shipment,  from  one  State 
or  Territory  of  the  United  States,  or  the  District  of  Columbia,  to 
any  other  State  or  Territory  of  the  United  States,  or  the  District  of 
Columbia,  or  from  any  place  in  the  United  States  to  an  adjacent 
foreign  country,  or  from  any  place  in  the  United  States  through  a  for- 
eign country  to  any  other  place  in  the  United  States,  and  also  to  the 
transportation  in  like  manner  of  property  shipped  from  any  place 
in  the  United  States  to  a  foreign  country  and  carried  from  such 
place  to  a  port  of  transshipment,  or  shipped  from  a  foreign  country 
to  any  place  in  the  United  States  and  carried  to  such  place  from  a 
port  of  entry  either  in  the  United  States  or  an  adjacent  foreign 
country:  Provided,  however,  That  the  provisions  of  this  Act  shall 
not  apply  to  the  transportation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling  of  property,  wholly  within 
one  State,  and  not  shipped  to  or  from  a  foreign  country  from  or  to 
any  State  or  Territory  as  aforesaid. 

The  term  "  railroad''  as  used  in  this  Act  shall  include  all  bridges    Terms  '•raii- 

*^     roadf  and  Traos- 

and  ferries  used  or  operated  m  connection  with  any  railroad,  andportation"  de- 
also  all  the  road  in  use  by  any  corporation  operating  a  railroad, 
whether  owned  or  operated  under  a  contract,  agreement,  or  lease; 
and  the  term  '^transportation''  shall  include  all  instrumentalities  of 
shipment  or  carriage. 

All  charges  made  for  any  service  rendered  or  lo  be  rendered  in  Reasonable  and 
the  transportation  of  passengers  or  property  as  aforesaid,  or  in  con- 
nection therewith,  or  for  the  receiving,  delivering,  storage,  or  hand- 
ling of  such  property,  shall  be  reasonable  and  just;  and  every  unjust 
and  unreasonable  charge  for  such  service  is  prohibited  and  declared 
to  be  unlawful. 

Sec.  2.     That  if  any  common  carrier  subject  to  the  provisions  of   spedai  rates,  re- 
this  Act  shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  unjust  dtoorimin- 
drawback,  or  other  device,  diarge,  demand,  collect,  or  receive  from  *  ^^' 
any  person  or  persons  a  greater  or  less  compensation  for  any  service 
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rendered^  or  to  be  rendered^  in  the  transportation  of  passengers  oi 
property,  subject  to  the  provisions  of  this  Act,  than  it  charges,  de- 
mands, collects,  or  receives  from  any  other  person  or  persons  for 
doing  for  him  or  them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially  similar 
circumstances  and  conditions,  such  common  carrier  shall  be  deemed 
guilty  of  unjust  discrimination,  which  is  hereby  prohibited  and  de- 
clared to  be  unlawful 

Bonabie^pVoferl     ^^^'  ^'    "^^^^  ^*  ^'^^  ^®  unlawful  for  any  common  carrier  sub- 
enoet.  ject  to  the  provisions  of  this  Act  to  make  or  give  any  undue  or 

unreasonable  preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any  particular  description 
of  traffic,  in  any  respect  whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation,  or  locality,  or  any  particular  de- 
scription of  traffic,  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever. 
^^teroUnffe  of     Every  common  carrier  subject  to  the  provisions  of  this  Act  shall, 

according  to  their  respective  powers,  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic  between  their  re- 
spective lines,  and  for  the  receiving,  forwarding,  and  delivering 
DteoriminatioD  ^^  passengers  and  property  to  and  from  their  several  lines  and  those 
prohibited.        connecting  therewith,  and  shall  not  discriminate  in  their  rates  and 

charges  between  such  connecting  lines;  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  carrier  to  give  the  use  of  its 
tracks  or  terminal  facilities  to  another  carrier  engaged  in  like  business. 
Long  and  short     Sec.  4.  That  it  shall  be  unlawful  for  any  common  carrier  subject 
oompenaation  forto  the  provisions  of  this  Act  to  charge  or  receive  any  greater  com- 
longer  distance  pensation  in  the  aggregate  for  the  transportation  of  passengers  or  of 

Uke  kind  of  property,  under  substantially  similar  circumstances  and 
conditions,  for  a  shorter  than  for  a  longer  distance  over  the  same 
line,  in  the  same  direction,  the  shorter  being  included  within  the 
longer  distance;  but  this  shall  not  be  construed  as  authorizing  any 
common  carrier  within  the  terms  of  this  Act  to  charge  and  receive 
as  great  compensation  for  a  shorter  as  for  a  longer  distance:  Pro- 
ReUef  maj  be  vtded,  however,  That  upon  application  to  the  Commission  appointed 

granted  by  com-       j        x-l  •  •  ^  xi_*       a    a.  -l 

miasion.  under  the  provisions  of  this  Act,  such  common  earner  may,  m 

special  cases,  after  investigation  by  the  Commission,  be  authorized 
to  charge  less  for  longer  than  for  shorter  distances  for  transpor- 
tation of  passengers  or  property;  and  the  Commission  may  from 
time  to  time  prescribe  the  extent  to  which  said  designated  common 
carrier  may  be  relieved  from  the  operation  of  this  section  of  this  Act. 

PooUng  of     Sec.  6.     That  it  shall  be  unlawful  for  any  common  carrier  sub- 
freights* 

ject  to  the  provisions  of  this  Act  to  enter  into  any  contract,  agree- 
ment, or  combination  with  any  other  common  carrier  or  carriers  for 
the  pooling  of  freights  of  different  and  competing  railroads,  or  to 
divide  between  them  the  aggregate  or  net  proceeds  of  the  earnings 
of  such  railroads,  or  any  portion  thereof ;  and  in  any  case  of  an 
agreement  for  the  pooling  of  freights  as  aforesaid,  each  day  of  its 
continuance  shall  be  deemed  a  separate  offense. 
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Sec.  6.  That  every  common  carrier  subject  to  the  proyisions  of 
this  Act  shall  print  and  keep  for  public  inspection  schedules  show- 
ing the  rates  and  fares  and  charges  for  the  transportation  of  passen- 
gers and  property  which  any  such  common  carrier  has  established 
and  which  are  in  force  at  the  time  upon  its  railroad^  as  defined  by 
the  first  scfction  of  this  Act.  The  schedules  printed  as  aforesaid  by 
any  such  common  carrier  shall  plainly  state  the  places  upon  its  rail- 
road betweeen  which  property  and  passengers  will  be  carried,  and 
shall  contain  the  classification  of  freight  in  force  upon  such  railroad^ 
and  shall  also  state  separately  the  terminal  charges  and  any  rules  or 
regulations  which  in  any  wise  change,  affect,  or  determine  any  part 
of  the  aggregate  of  such  aforesaid  rates  and  fares  and  charges.  Such 
schedules  shall  be  plainly  printed  in  large  type,  of  at  least  the  size 
of  ordinary  pica,  and  copies  for  the  use  of  the  public  shall  be  kept 
in  every  depot  or  station  upon  any  such  railroad,  in  such  places  /and 
in  such  form  that  they  can  be  conyeniently  inspected. 

Any  common  carrier  subject  to  the  provisions  of  this  Act  receiv- 
ing freight  in  the  United  States  to  be  carried  through  a  foreign 
country  to  any  place  in  the  United  States  shall  also  in  like  manner 
print  and  keep  for  public  inspection,  at  every  depot  where  such 
freight  is  received  for  shipment,  schedules  showing  the  through 
rates  established  and  charged  by  such  common  carrier  to  all  points 
in  the  United  States  beyond  the  foreign  country  to  which  it  accepts 
freight  for  shipment;  and  any  freight  shipped  from  the  United 
States  through  a  foreign  country  into  the  United  States, 
the  through  rate  on  which  shall  not  have  been  made  public 
as  required  by  this  Act,  shall,  before  it  is  admitted  into  the  United 
States  from  said  foreign  country,  be  subject  to  customs  duties  as  if 
said  freight  were  of  foreign  production;  and  any  law  in  conflict  with 
this  section  is  hereby  repealed. 

No  advance  shall  be  made  in  the  rates,  fares,  and  charges  which 
have  been  established  and  published  as  aforesaid  by  any  common 
carrier  in  compliance  with  the  requirements  of  this  section,  except 
after  ten  days'  public  notice,  which  shall  plainly  state  the  changes 
proposed  to  be  made  in  the  schedule  then  in  force,  and  the  time 
when  the  increased  rates,  fares,  or  charges  will  go  into  effect;  and 
the  proposed  changes  shall  be  shown  by  printing  new  schedules,  or 
shall  be  plainly  indicated  upon  the  schedules  in  force  at  the  time 
and  kept  for  public  inspection.  Seductions  in  such  published  rates, 
fares,  or  charges  may  be  made  without  previous  public  notice;  but 
whenever  any  such  reduction  is  made,  notice  of  the  same  shall  im- 
mediately be  publicly  posted  and  the  changes  made  shall  immediately 
be  made  public  by  printing  new  schedules,  or  shall  immediately  be 
plainly  indicated  upon  the  schedules  at  the  time  in  force  and  kept 
for  public  inspection. 

And  when  any  such  common  carrier  shall  have  established  and  pub- 
lished its  rates,  fares,  and  charges,  in  compliance  with  the  provisions 
of  this  section,  it  shall  be  unlawful  for  such  common  carrier  to  charge, 
demand,  collect,  or  receive  from  any  person  or  persons  a  greater 
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or  less  compensation  for  the  transportation  of  passengers  or  prop- 
erty, or  for  any  services  in  connection  therewith,  than  is  specified  in 
such  published  schedule  of  rates,  fares,  and  charges  as  may  at  the 
time  be  in  force. 
Oopieflof  sohed-     Eyerv  common  carrier  subject  to  the  provisions  of  this  Act  shall 

ulee  filed  with  ^,         ..,     .,       ^  .     .        -•        .      -i  .^    i     -  ^    .^ 

CommiflBioii.        file  With  the  Commission  hereinafter  provided  for  copies  of  its 

schedules  'of  rates,  fares,  and  charges  which  have  been  established 
and  published  in  compliance  with  the  requirements  of  this  section, 
and  shall  promptly  notify  said  Commission  of  all  changes  made  in 
the  same.  Every  such  common  carrier  shall  also  file  with  said 
Contreote  wad  Commission  copies  of  all  contracts,  agreements,  or  arrangements 

g^^gp*n4eflwith  other  common  carriers  in  relation  to  any  traffic  affected  by  the 

provisions  of  this  Act  to  which  it  may  be  a  party.  And  in  cases 
where  passengers  and  freight  pass  over  continuous  lines  or  routes 
operated  by  more  than  one  common  carrier,  and  the  several  common 
carriers  operating  such  lines  or  routes  establish  joint  tariffs  of  rates 
or  fares  or  charges  for  such  continuous  lines  or  routes,  copies  of 

Joint  rates.  such  joint  tariffs  shall  also,  in  like  manner,  be  filed  with  said  Com- 
mission. Such  joint  rates,  fares,  and  charges  on  such  continuous 
lines  so  filed  as  aforesaid  shall  be  made  public  by  such  common  car- 
riers when  directed  by  said  Commission,  in  so  far  as  may,  in  the 
judgment  of  the  Commission,  be  deemed  practicable;  and  said  Com- 
mission shall  from  time  to  time  prescribe  the  measure  of  publicity 
which  shall  be  given  to  such  rates,  fares,  and  charges,  or  to  such 
part  of  them  as  it  may  deem  it  practicable  for  such  common  carriers 

luiure  to  ad- to  publish,  and  the  places  in  which  they  shall  be  published;  but  no 

common  carrier  party  to  any  such  joint  tariff  shall  be  liable  for  the 
failure  of  any.  other  common  carrier  party  thereto  to  observe  and 
adhere  to  the  rates,  fares,  or  charges  thus  made  and  published. 

^wttmjtofliBor  If  any  such  common  carrier  shall  neglect  or  refuse  to  file  or  pub- 
peoatties  for.       Ugh  its  schedules  or  tariffs  of  rates,  fares,  and  charges  as  provided  in 

this  section,  or  any  part  of  the  same  such  common  carrier  shall,  in 
addition  to  other  penalties  herein  prescribed,  be  subject  to  a  writ  of 

jroiMkNiHia.       mandamus,  to  be  issued  by  any  Circuit   Court  of  the   United 

States  in  the  judicial  district  wherein,  the  principal  office  of  said 
common  carrier  is  situated  or  wherein  such  offense  may  be  commit- 
ted, and  if  such  common  carrier  be  a  foreign  corporation,  in  the 
judicial  circuit  wherein  such  common  carrier  accepts  traffic  and  has 
an  agent  to  perform  such  service,  to  compel  compliance  with  the 
aforesaid  provisions  of  this  section;  and  such  writ  shall  issue  in  the 
name  of  the  People  of  the  United  States,  at  the  relation  of  the  Com- 
missioners appointed  under  the  provisions  of  this  Act;  and  failure 
to  comply  with  its  requirements  shall  be  punishable  as  and  for  a  con- 
tempt; and  the  said  Commissioners,  as  complainants,  may  also  apply, 

injimocioii.  in  any  such  Circuit  Court  of  the  United  States,  for  a  writ  of  injunc- 
tion against  such  common  carrier,  to  restrain  such  common  carrier 
'  from  receiving  or  transporting  property  among  the  several  States 

and  Territories  of  the  United  States,  or  between  the  United  States 
and  adjacent  foreign  countries,  or  between  ports  of  transshipment 
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and  of  entry  and  the  seyeral  States  and  Territories  of  the  United 
States,  as  mentioned  in  the  first  section  of  this  Act,  nntil  such  com- 
mon carrier  shall  have  complied  with  the  aforesaid  proyisions  of  this 
section  of  this  Act. 

Sec.  7.  That  it  shall  be  unlawful  for  any  common  carrier  subject  p,S?2S^n5nS 
to  the  proyisions  of  this  Act  to  enter  into  any  combination,  contract,  SlStS'^****  ^'^ 
or  agreement,  expressed  or  implied,  to  prevent,  by  change  of  time 
schedule,  carriage  in  different  cars,  or  by  other  means  or  de- 
vices, the  carriage  of  freights  from  being  continuous  from  the  place 
of  shipment  to  the  place  of  destination;  and  no  break  of  bulk,  stop- 
page, or  interruption  made  by  such  common  carrier  shall  prevent 
the  carriage  qf  freights  from  being  and  being  treated  as  one  con- 
tinuous carriage  from  the  place  of  shipment  to  the  place  of  destina- 
tion, unless  such  break,  stoppage,  or  interruption  was  made  in  good 
faith  for  some  necessary  purpose,  and  without  any  intent  to  avoid  or 
unnecessarily  interrupt  such  continuous  carriage  or  to  evade  any  of 
the  provisions  of  this  Act. 

Sec.  8.  That  in  case  any  common  carrier  subject  to  the  provisions  ^^^^^^^^^  *^ 
of  this  Act  shall  do,  cause  to  be  done,  or  permit  to  be  done  any  act, 
matter,  or  thing  in  this  Act  prohibited  or  declared  to  be  unlawful, 
or  shall  omit  to  do  any  act,  matter,  or  thing  in  this  Act  required  to 
foe  done,  such  common  carrier  shall  be  liable  to  the  person  or  per- 
sons injured  thereby  for  the  full  amount  of  damages  sustained  in 
consequence  of  any  such  violation  of  the  provisions  of  this  Act,  to- 
gether with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the 
court  in  every  case  of  recovery,  which  attorney's  fee  shall  be  taxed 
and  collected  as  part  of  the  costs  in  the  case. 

Sec.  9.  That  any  person  or  persons  claiming  to  be  damaged  by  any  c^,3£i(5i*o/a!cJ 
common  carrier  subject  to  the  provisions  of  this  Act  may  either  ^o"  ^  «>"^ 
make  complaint  to  the  Commission  as  hereinafter  provided  for,  or 
may  bring  suit  in  his  or  their  own  behalf  for  the  recovery  of  the 
damages  for  which  such  common  carrier  may  be  liable  under  the 
provisions  of  this  Act  in  any  District  or  Circuit  Court  of  the  United 
States  of  competent  jurisdiction;  but  such  person  or  persons  shall 
not  have  the  right  to  pursue  both  of  said  remedies,  and  must  in  each 
case  elect  which  one  of  the  two  methods  of  procedure  herein  pro- 
vided for  he  or  they  will  adopt.  In  any  such  action  brought  for  the  p,55J^™®"^  **^**" 
recovery  of  damages  the  court  before  which  the  same  shall  be  pend- 
ing may  compel  any  director,  officer,  receiver,  trustee,  or  agent  of 
the  corporation  or  company  defendant  in  such  suit  to  attend,  appear, 
and  testify  in  such  case,  and  may  compel  the  production  of  the  books 
and  papers  of  such  corporation  or  company  party  to  any  such  suit;  the 
claim  that  any  such  testimony  or  evidence  may  tend  to  criminate 
the  person  giving  such  evidence  shall  not  excuse  such  witness  from 
testifying,  but  such  evidence  or  testimony  shall  not  be  used  against 
such  person  on  the  trial  of  any  criminal  proceeding. 

Sec.  10.     That  any  common  carrier  subject  to  the  provisions  of   PenattrfurTi^- 
this  Act,  or,  whenever  such  common  carrier  is  a  corporation,  any 
director  or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or 
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person  acting  for  or  employed  by  sach  corporation^  who,  alone  or 
with  any  other  corporation,  company,  person,  or  party,  shall  will- 
fully do  or  cause  to  be  done,  or  shall  willingly  suffer  or  permit  to  be 
done,  any  act,  matter,  or  thing  in  this  Act  prohibited  or  declared  to 
be  unlawful,  or  who  shall  aid  or  abet  therein,  or  shall  willfully  omit 
or  fail  to  do  any  act,  matter,  or  thing  in  this  Act  required  to  be 
done,  or  shall  cause  or  willingly  suffer  or  permit  any  act,  matter,  or 
thing  so  directed  or  required  by  this  Act  to  be  done  not  to  be  so 
done,  or  shall  aid  or  abet  any  such  omission  or  failure,  or  shall  be 
guilty  of  any  infraction  of  this  Act,  or  shall  aid  or  abet  therein,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conyiction 
thereof  in  any  District  Court  of  the  United  States  within  the  juris- 
diction of  which  such  offense  was  committed,  be  subject  to  a  fine  of 
not  to  exceed  15,000  for  each  offense. 
ine^?%miS8l  ^^*  ^^'  ^*^^*  *  Commission  is  hereby  created  and  established  to 
SSei'*^'^  ~°*^'  ^®  l^own  as  the  Interstate  Commerce  Commission,  which  shall  be 

composed  of  fiye  Commissioners,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate.  The 
Commissioners  first  appointed  under  this  Act  shall  continue  in  office 
for  the  term  of  two,  ^jhree,  four,  five,  and  six  years,  respectively, 
from  the  first  day  of  January,  Anno  Domini  eighteen  hundred  and 
eighty-seven,  the  term  of  each  to  be  designated  by  the  President; 
but  their  successors  shall  be  appointed  for  terms  of  six  years,  except 
that  any  person  chosen  to  fill  a  vacancy  shall  be  appointed  only  for 
the  unexpired  time  of  the  Commissioner  whom  he  shall  succeed 
Any  Commissioner  may  be  removed  by  the  President,  for  inefficiency, 
neglect  of  duty,  or  malfeasance  in  office.  Not  ^ore  than  three  of 
the  Commissioners  shall  be  appointed  from  the  same  political  party. 
No  person  in  the  employ  of  or  holding  any  official  relation  to  any 
common  carrier  subject  to  the  provisions  of  this  Act,  or  owning 
stock  or  bonds  thereof,  or  who  is  in  any  manner  pecuniarily  inter- 
ested therein,  shall  enter  upon  the  duties  of  or  hold  such  office. 
Said  Commissioners  shall  not  engage  in  any  other  business,  vocation, 
or  employment.  No  vacancy  in  the  Commission  shall  impair  the 
right  of  the  remaining  Commissioners  to  exercise  all  the  powers  of 
the  Commission. 


of  the  Sec.  12.  That  the  Commission  hereby  created  shall  have  authority 
to  inquire  into  the  management  of  the  business  of  all  common  car- 
riers subject  to  the  provisions  of  this  Act,  and  shall  keep  itself  in- 
formed as  to  the  manner  and  method  in  which  the  same  is  conducted, 
and  shall  have  the  right  to  obtain  from  such  common  carriers 
full  and  complete  information  necessary  to  enable  the  Commis- 
sion to  perform  the  duties  and  carry  out  the  objects  for  which  it  was 
created;  and  for  the  purposes  of  this  Act  the  Commission  shall  have 
power  to  require  the  attendance  and  testimony  of  witnesses  and  the 
production  of  all  books,  papers,  tariffs,  contracts,  agreements,  and 
documents  relating  to  any  matter  under  investigation,  and  to  that 
end  may  invoke  the  aid  of  any  court  of  the  United  States  in  requir- 
ing the  attendance  and  testimony  of  witnesses  and  the  production 
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of  books,  papers,  and  docnments  under  the  proyisions  of  this  section. 
And  any  of  the  Circuit  Courts  of  the  United  States  within  the   »«J»m1J?  <»««- 

.      •  J.  i.  ^     I..  1.         T_  .  .J  .  M  y  before  Oommto-' 

jurisdiction  of  which  such  inquiry  is  earned  on  may,  m  case  of  con-  non. 
tumacy  or  refusal  to  obey  a  subpoena  issued  to  any  common  carrier 
subject  to  the  proyisions  of  this  Act,  or  other  person,  issue  an  order 
requiring  such  common  carrier  or  other  person  to  appear  before  said 
Commission  (and  produce  books  and  papers  if  so  ordered)  and  giy^ 
evidence  touching  the  matter  in  question;  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished  by  such  court  as  a  contempt 
thereof.  The  claim  that  any  such  testimony  or  eyidence  may  tend 
to  criminate  the  person  giving  such  evidence  shall  not  excuse  such 
witness  from  testifying;  but  such  evidence  or  testimony  shall  not  be 
used  against  such  person  on  the  trial  of  any  criminal  proceeding. 

Sec.  13.  That  any  person,  firm,  corporation,  or  association,  orc^^SaSlioii?****^ 
any  mercantile,  agricultural  or  manufacturing  society,  or  any  body 
politic  or  municipal  organization  complaining  of  anything  done  or 
omitted  to  be  done  by  any  common  carrier  subject  to  the  provisions 
of  this  Act  in  contravention  of  the  provisions  thereof,  may  apply  to 
said  Commission  by  petition,  which  shall  briefly  state  the  facts; 
whereupon  a  statement  of  the  charges  thus  made  shall  be  forwarded 
by  the  Commission  to  such  common  carrier,  who  shall  be  called  upon 
to  satisfy  the  complaint  or  to  answer  the  same  in  writing  within  a 
reasonable  time,  to  be  specified  by  the  Commission.  If  such  com- ooSSSnoSSien'^ 
mon  carrier,  within  the  time  specified,  shall  make  reparation  for  the 
injury  alleged  to  have  been  done,  said  carrier  shall  be  relieved  of  lia- 
bility to  the  complainant  only  for  the  particular  violation  of  law 
thus  complained  of.  If  such  carrier  shall  not  satisfy  the  complaint 
within  the  time  specified,  or  there  shall  appear  to  be  any  reasonable  oJ^^J^f***®'*^'^ 
ground  for  investigating  said  complaint,  it  shall  be  the  duty  of  the 
Commission  to  investigate  the  matters  complained  of  in  such  man- 
ner and  by  such  means  as  it  shall  deem  proper. 

Said  Commission  shall  in  like  manner  investigate  any  ^^n^plai'^t gto?™lLfR.*Com- 
f  orwarded  by  the  railroad  commissioner  or  railroad  commission  of  mtorioners. 
any  State  or  Territory,  at  the  request  of  such  commissioner  or  com- 
mission, and  may  institute  any  inquiry  on  its  own  motion  in  the 
same  manner  and  to  the  same  effect  as  though  complaint  had  been 
made. 

No  complaint  shall  at  any  time  be  dismissed  because  of  the  absence 
of  direct  damage  to  the  complainant. 

Sec  14.  That  whenever  an  investigation  shall  be  made  by  said  JfJjJi^^^SSSS' 
Commission,  it  shall  be  its  duty  to  make  a  report  in  writing  in /««<«  evidence, 
respect  thereto,  which  shall  include  the  findings  of  fact  upon  which 
the  conclusions  of* the  Commission  are  based,  together  with  its 
recommendation  as  to  what  reparation,  if  any,  should  be  made  by 
the  common  carrier  to  any  party  or  parties  who  may  be  found  to 
have  been  injured;  and  such  findings  so  made  shall  thereafter,  in  all 
judicial  proceedings,  be  deemed  prima  fade  evidence  as  to  each  and 
every  fact  found. 

All  reports  of  investigations  made  by  the  Commissiom  shall  be  vesti^^nt^  ^^ 
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entered  of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party 
who  may  have  complained,  and  to  any  common  carrier  that  may 
have  been  complained  of. 

^mmon***o(MTier     ^®^'  ^^'     '^^^^  ^'  ^^7  ^**^®  ^^  which  an  investigation  shall  be 

^f^^  violation  of  made  by  said  Commission  it  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  Commission,  either  by  the  testimony  of  witnesses  or 
other  evidence,  that  anything  has  been  done  or  omitted  to  be  done 
in  violation  of  the  provisions  of  this  Act,  or  of  any  law  cognizable  by 
said  Commission,  h;  any  common  carrier,  or  that  any  injury  or  dam- 
age has  been  sustained  by  the  party  or  parties  complaining,  or  by 
other  parties  aggrieved  in  consequence  of  any  such  violation,  it  shall 
be  the  duty  of  the  Commission  to  forthwith  cause  a  copy  of  its  report 
in  respect  thereto  to  be  delivered  to  such  common  carrier,  together 
with  a  notice  to  said  common  carrier  to  cease  and  desist  from  such 
violation,  or  to  make  reparation  for  the  injury  so  found  to  have  been 
done,  or  both,  within  a  reasonable  time,  to  be  specified  by  the  Com- 
mission ;  and  if,  within  the  time  specified,  it  shall  be  made  to  appear 
to  the  Commission  that  such  common  carrier  has  ceased  from  such 
violation  of  law,  and  has  made  reparation  for  the  injury  found  to 
have  been  done,  in  compliance  with  the  report  and  notice  of  the 
Commission,  or  to  the  satisfaction  of  the  party  complaining,  a  state- 
ment to  that  effect  shall  be  entered  of  record  by  the  Commission, 
and  the  said  common  carrier  shall  thereupon  be  relieved  from  fur- 
ther liability  or  penalty  for  such  particular  violation  of  law. 

Sec.  16.  That  whenever  any  common  carrier,  as  defined  in  and 
subject  to  the  provisions  of  this  Act,  shall  violate  or  refuse  or  neg- 
lect to  obey  any  lawful  order  or  requirement  of  the  Commission  in 
this  Act  named,  it  shall  be  the  duly  of  the  Commission,  and  lawful 
for  any  company  or  person  interested  in  such  order  or  requirement, 

^pgationjtou^  to  apply,  in  a  summary  way,  by  petition,  to  the  Circuit  Court  of  the 

United  States  sitting  in  equity  in  the  judicial  district  in  which  the 
common  carrier  complained  of  has  its  principal  office,  or  in  which  the 
violation  or  disobedience  of  such  order  or  requirement  shall  happen, 
alleging  such  violation  or  disobedience,  as  the  case  may  be ;  and  the 
Hearinirofcom-said  court  shall  have  power  to  hear  and  determine  the  matter,  on 

.4)arrier8.  such  short  noticc  to  the  common  earner  complained  of  as  the  court 

shall  deem  reasonable ;  and  such  notice  may  be  served  on  such  com- 
mon carrier,  his  or  its  officers,  agents,  or  servants,  in  such  manner 
as  the  court  shall  direct ;  and  said  court  shall  proceed  to  hear  and 
determine  the  matter  speedily  as  a  court  of  equity,  and  without  the 
formal  pleadings  and  proceedings  applicable  to  ordinary  suits  in 
equity,  but  in  such  manner  as  to  do  justice  in  the  premises  ;  and  to 
this  end  such  court  shall  have  power,  if  it  think  fit,  to  direct  and 
prosecute,  in  such  mode  and  by  such  persons  as  it  may  appoint,  all 
such  inquiries  as  the  court  may  think  needful  to  enable  it  to  form  a 
just  judgment  in  the  matter  of  such  petition  ;  and  on  such  hearing 
Report  of  Oom-the  report  of  said  Commission  shall  he  prima  fade  ^Yiience  of  the 

J^toertdenoaf^ matters  therein  stated ;  and  if  it  be  made  to  appear  to"  such  court, 

on  such  hearing  or  on  report  of  any  such  person  or  persons,  that 
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the  lawful  order  or  requirement  of  said  OommiBsion  drawn  in  ques- 
tion has  been  yiolated  or  disobeyed^  it  shall  be  lawfnl  for  such  court 
to  issue  a  writ  of  injunction  or  other  proper  process^  mandatory  or  injimotion. 
otherwise,  to  restrain  such  common  carrier^om  further  continuing 
«uch  violation  or  disobedience  of  such  order  or  requirement  of  said 
Oommission,  and  enjoining  obedience  to  the  same  ;  and  in  case  of 
any  disobedience  of  any  such  writ  of  injunction  or  other  proper 
process,  mandatory  or  otherwise,  it  shall  be  lawful  for  such  court  to 
issue  writs  of  attachment,  or  any  other  process  of  said  court  incident  Attachment, 
or  applicable  to  writs  of  injunction  or  other  proper  process,  manda- 
tory or  otherwise,  against  such  common  carrier,  and  if  a  corporation, 
against  one  or  more  of  the  directors,  officers,  or  agents  of  the  same, 
or  against  any  owner,  lessee,  trustee,  receiver,  or  other  person  fail- 
ing to  obey  such  writ  of  injunction  or  other  proper  process,  manda- 
tory or  otherwise ;  and  said  court  may,  if  it  shall  think  fit,  make  an 
order  directing  such  common  carrier  or  other  person  so  disobeying 
8uch  writ  of  injunction  or  other  proper  process,  mandatory  or  oth- 
orwise,  to  pay  such  sum  of  money  not  exceeding  for  each  carrier  or  w^tton^iAotof 
person  in  default  the  sum  of  1500  for  every  day  after  a  day  to  be^^^®**®"^'  ^ 

named  in  the  order  that  such  carrier  or  other  person  shall  fail  to 
obey  such  injunction  or  other  proper  process,  mandatory  or  other- 
wise ;  and  such  moneys  shall  be  payable  as  the  court  shall  direct, 
either  to  the  party  complaining,  or  into  court  to  abide  the  ultimate 
decision  of  the  court,  or  into  the  Treasury ;  and  payment  thereof 
may,  without  prejudice  to  any  other  mode  of  recovering  the  same, 
be  enforced  by  attachment  or  order  in  the  nature  of  a  writ  of  execu- 
tion;^  in  like  manner  as  if  the  same  had  been  recovered  by  a  final 
decree  in  personam  in  such  court.  When  the  subject  in  dispute 
shall  be  of  the  value  of  12,000  or  more,  either  party  to  such  proceed- 
ing before  said  court  may  appeal  to  the  Supreme  Court  of  the  Unit-  '^WJcg^to  sit- 
ed States,  under  the  same  regulations  now  provided  by  law  in 
respect  of  security  for  such  appeal ;  but  such  appeal  shall  not  oper- 
ate to  stay  or  supersede  the  order  of  the  court  or  the  execution  of 
amy  writ  or  process  thereon ;  and  such  court  may,  in  every  such 
matter,  order  the  payment  of  such  costs  and  counsel  fees  as  shall  be 
deemed  reasonable.  Whenever  any  such  petition  shall  be  filed  or 
presented  by  the  Commission  it  shall  be  the  duty  of  the  district  at- 
torney, under  the  direction  of  the  Attomey-Qeneral  of  the  United 
States,  to  prosecute  the  same ;  and  the  costs  and  expenses  of  such 
prosecution  shall  be  paid  out  of  the  appropriation  for  the  expenses 
of  the  courts  of  the  United  States.  For  the  purposes  of  this  Act, 
excepting  its  penal  provisions,  the  Circuit  Courts  of  the  United 
States  shall  be  deemed  to  be  always  in  session. 

Sec.  17.     That  the  Commission  may  conduct  its  proceedings  in    oommiasioii   — 
such  manner  as  will  best  conduce  to  the  proper  dispatch  of  business  S^^r  huoSSSi 
and  to  the  ends  of  justice.     A  majority  of  the  Commission  shall 
constitute  a  quorum  for  the  transaction  of  business,  but  no  Com- 
missioner shall  participate  in  any  hearing  or  proceeding  in  which  he 
has  any  pecuniary  interest.     Said  Commission  may,  from  time  to 


1887. 


Be  SuBPBxraioN  on  thb  Fotjbth  Sbgtion. 


8» 


nteB.  The  petltioiier  set  forth  that  his  bosi- 
neas  is  at  a  standstiU,  and  that  his  daily  ex- 
penses are  about  $200.  He  asked  the  isBuing 
of  an  Older  for  the  furnishing  of  cars  and  the 
acceptance  of  the  old  rates,  according  to  the 
contract  under  which  the  elevator  was  built 


Be  SUSPENSION  OP  THB  FOURTH 

SECTION. 

MR  Charles  H.  Tweed,  of  New  York,  ad- 
dressed the  Commission  in  behalf  of  the 
prayer  of  the  Southern  Pacific  Railroad  for  a 
suspension.'Of  the  fourth  section.  He  presented 
a  formal  petition  which  sets  forth  that  tihe  South- 
em  Pacific  is  in  competition  for  the  transporta- 
tion of  through  passengers  and  freight  with  the 
Canadian  Pacific,  the  Pacific  Mail  Steamship 
Company,  clippers  and  tramp  steamers,  and 
that  the  business  is  done  under  substantially 
disBJmilaT  conditions  fiom  those  under  whi^ 
local  transportation  is  conducted. 

Mr.  Hawley,  of  New  York,  general  eastern 
agent  of  the  Southern  Pacific  Company,  was 
sworn  and  questioned  by  coimsel  upon  the  mat- 
ters set  forth  in  the  petition.  He  was  cross  ex- 
amined by  P.  N.  Taft,  of  New  York,  repre- 
senting Sutton  &  Co.,  of  the  clipper  lines. 

A.  T.  Britton,  attorney  of  the  Atchison,  To- 
peka  and  Santa  Fd  Railroad,  produced  a  map 
of  the  road  and  its  connecdons.  He  read  a 
petition  setting  forth  that  the  road  and  its  con- 
nections were  engaged  in  transcontinental  traf- 
fic. In  an  honest  endeavor  to  comply  with  the 
law  it  had  put  in  oi)eration  new  schedules 
which,  while  they  increased  the  through  rates, 
liu^ely  reduced  tne  rates  to  intermediate  points. 
While  this  had  not  resulted  in  increasing  the 
way  traflic,  it  had  entirely  destroyed  the  through 
traffic.  The  prayer  of  the  petition  was  simi&r 
to  that  of  the  Southern  Padfia 

General  William  W.  Belknap,  representing 
the  St  Louis  &  San  Francisco  Koad,  presented 
a  petition  setting  forth  the  circumstances  in- 
fluencing that  company's  through  traffic,  and 
asked  tbiat  the  fourth  section  of  the  Act  be 
suspended. 

Colonel  George  Gray  gave  notice  that  he 
would  file  the  petition  of  the  Northern  Pacific 
to  a  like  purport  later  in  the  day. 

Jamea  F.  Goddard,  assistant  general  manager 
of  the  Atchison,  Topeka  &  Santa  Fe  Road,  was 
sworn,  and  in  reply  to  inquiries  by  counsel  sub- 
stantiated under  oath  the  matters  set  forth  in 
the  petition  mentioned  above.  The  witness 
said  the  company  asked  to  be  placed  in  a  posi- 
tion where  it  could  meet  the  competition  of  the 
c]ipi)ers  without  further  reference  to  the  Com- 
mission. 

Mr.  Taft  presented  a  conmiunication  from 
Sutton  &  Co  s  Dispatch  Line  setting  forth  that 
the  action  of  the  transcontinental  roads  toward 
the  shipping  interest  via  Cape  Horn  has  been 
of  the  most  violent  nature;  that  they  had  ex- 
erted every  effort  to  annihilate  the  shipping  in- 
terests of  the  country.  They  had  taken  the 
long  haul  traffic  at  a  loss  which  they  must  make 
up  from  charges  on  the  short  haul  traffic.  The 
writers  protested  against  the  suspension  of  the 
lon^  ana  short  ham  section,  unless  a  fair  com- 
pemig  tariff  shall  be  made  that  will  enable 


shippers  of  coarse  goods  to  forward  them  by 

J.  E.  Searles,  Jr.,  of  New  York,  represent- 
ing the  sugar  refiners  of  the  East,  incluaing  the 
St.  Louis  Refinery,  ente^d  a  protest  against  the 
granting  of  the  San  Francisco  refinersjpetition. 
He  told  the  history  of  the  rise  of  the  Hawaiian 
sugar  trade,  to  the  point  where  the  importa- 
tions from  the  islands  exceeded  the  entire  con- 
sumption of  the  Pacific  Coast.  Then,  to  mc^e 
a  market  for  this  surplus  the  importers  entered 
into  a  combination  with  the  railroads,  by  means- 
of  which  they  were  enabled  to  lay  down  this 
foreign  commodity,  admitted  duty  free,  at 
prices  with  which  the  eastern  refiners  who  were 
held  to  full  rates  of  freight  could  not  compete. 
One  result  had  been  the  closing  up  of  the  St. 
Louis  refinery,  which  had  cost  $1,500,000. 

A  telegram  was  received  by  the  Commission 
from  C.  M.  Wicker  of  Chicago,  on  behalf  of 
the  Board  of  Trade  and  merchants  of  Chicago 
announcing  a  wish  to  be  heard  upon  the  trans- 
continental question,  and  asking  that  the  decis- 
ion of  the  Commission  be  withheld  until  argu« 
ments  can  be  submitted. 

"We  are,"  the  telegram  says,  "in  favor  of 
conditional  suspension  of  long  and  short  haul 
clause  on  Pacific  Coast  traffic,  provided  rates 
from  the  Great  Lakes  and  Mississippi  Valley 
be  made  proportionately  less  than  from  the  At-, 
lantic  seaboud  as  has  been  the  case  in  the  past. " 

Justice,  Bateman  &  Co.,  wool  commissioik 
merchants,  of  Philadelphia,  in  a  letter  to  the 
Commission,  express  the  hope  that  section  4 
will  not  be  suspended  as  regaras  transcontinent- 
al lines.  The  protests  against  the  long  and 
short  haul,  they  say,  came  from  persons  who 
have  heretofore  enjoyed  the  greatest  benefits 
from  cut  rates  and  who  have  had  an  unfair  ad- 
vantage. 

"For  instance,"  they  continue,  "last  year  the' 
merchants  of  San  Francisco  had  a  rate  of  fifty 
cents  per  100  pounds  on  wool,  while  dealers 
and  growers  located  several  hundred  miles  fur- 
ther east  had  to  pay  $8  to  $4.60  per  lOOpounds^ 
if  that  wool  was  shipped  direct  to  the  East." 

There  is  wool,  they  say,  now  in  Philadelphia, 
grown  in  Montana,  which  the  railroads  forced^ 
to  be  sent  thence  via  San  Francisco,  making  a- 
haul  of  4,000  miles,  while  if  shipped  direct  it 
would  have  traveled  only  2,000  miles.  The 
object  of  the  discrimination  was  to  give  the  San 
Francisco  merchants  an  opportunity  to  exacl- 
toU  before  it  reached  its  natural  destmation. 


(April  28, 1887.) 

Be  EXPORT  TRADE  OF  BOSTON.* 

Upon  petitions  by  railroad  companies 

praying  the  Commission  to  '^authorize 
the  tnmk  lines  to  bill  export  freight  to 
Boston  at  New  York  rates"  etc.,  7^Zc2, 
that  as  any  legaX  ipronnd  for  affirma- 
tive  action  on  the  part  of  the  Conunis- 
■ion  was  precluded  hy  the  fact  that 
the  parties  bringing  the  practice  to  the 
attention  of  the  Commission  did  so  with 
explanations  of  its  propriety  and  inslat-' 
in^  upon  its  lawftilneas* — no  order^ 

•See  onttf,  18, 28. 
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flhoold  be  made  on  the  petitions,  but 
leave  should  be  given  to  withdraw  them. 

PETITIONS  hy  the  Fitchburg  RaOroad  Com- 
JTpany  and  other  Raflroad  Oompanies. 

The  question  presented  is  stated  in  the  opin- 
ion. 

Coolest  Chairman,  deUvered  the  opinion  of 
the  Commission: 

Several  petitions  re^rding  this  trade  are  be- 
fore us:  One  from  the  Fitchburg  Railroad  Com- 
pany, and  others  from  the  Boston  &  LoweU. 
the  New  York  &  New  England,  the  Central 
Vermont  line,  and  the  Boston  &  Albany  rail- 
road companies.  All  seek  the  same  relief,  and 
upon  a  state  of  facts,  which  may  be  summar- 
ized as  follows: 

For  many  years  it  has  been  the  practice  of 
the  railroaa  companies  connecting  Boston  with 
western  points,  to  makes  the  rates  from  such 
points  to  Boston,  upon  grain  and  provisions  for 
export,  as  low  as  the  rates  to  New  York,  al- 
though the  rates  upon  property  for  local  con^ 
sumption  have  daring  the  same  time  been 
higher  to  Boston  than  to  New  York, the  distance 
bemg  somewhat  mater.  The  rates  to  the  sea- 
b^urd  and  abroad,  it  was  shown,  are  in  effect 
xietermined  by  the  shortest  line  from  the  in- 
terior, which  for  this  purpose  is  the  Pennsyl- 
vania Une;  the  other  lines  conforming  sub- 
.suntially  to  those  rates  as  a  security  to  ^uiici- 
pation  in  the  traffic. 

The  equalization  of  rates  upon  the  exi)ort 
business  has  sometimes  been  made  by  way- 
billing  to  Boston  at  New  York  rates,  but  as 
this  is  not  always  practicable  it  has  more  com- 
monly been  made  by  paying  a  rebate  equal  to 
the  difference  between  Boston  and  New  York 
rates. 

Making  the  allowance  in  some  form  has  been 
essential  to  the  existence  of  the  trade,  since  the 
ocean  rates  from  Boston  to  New  York  are  not 
materially  different,  and  higher  interior  rates 
would  exclude  Boston  altogether  from  partici- 
pation in  the  foreign  trade. 

The  practice  which  allows  the  rebate  has, 
therefore,  been  adopted  in  a  spirit  of  fairness 
to  Boston  and  as  a  convenient  method  for 
equalizing  the  rates  from  western  points  to  the 
foreign  market,  whether  the  route  chosen  by 
the  shipper  for  his  traffic  be  by  way  of  Boston 
^r  of  New  York. 

The  petition  of  the  Fitchburg  Railroad  Com- 

Cy  states  that  "the  New  England  railroads 
e  been  advised  by  the  unanimous  opinion 
of  the  counsel  consulted  bv  them  that  this 
practice  was  not  illegal  under  the  Interstate 
Commerce  Bill  inasmuch  as  the  terms  are  avail- 
able for  all  engaged  in  the  like  and  contem- 
poraneous transportation  of  such  traffic  under 
similar  circumstances  and  conditions,  and  be- 
ing equal  to  those  by  New  York  are  neither 
unjust  nor  unreasonable.  This  conunercial 
usage  has  in  fact  been  looked  upon  as  a  vested 
right  of  this  port  (Boston)  and  upon  the  faith 
.of  its  continuance  vast  sums  have  been  ex- 
{>ended  to  accommodate  and  permanently  con- 
tinue the  export  business.  Unfortunately,  how- 
ever, adverse  legal  opinions  have  apparently 
been  rendered  hy  the  advisers  of  the  trunk 
lines,  whose  action,  guided  thereby,  has  prac- 
tically stopped  the  practice,  and  has  seriously 


embarrassed  the  Boston^  export  business,  and 
threatens  to  put  a  stop  to  it,  to  Uie  great  detri- 
ment of  this  road  and  the  business  mterests  of 
Boston." 

The  prayer  of  the  petition  is  that  the  Com- 
mission "  authorize  the  trunk  lines  to  bill  ex- 
port freight  to  Boston  at  New  York  rates,  or 
take  such  other  action  as  may  seem  best  in  or- 
der that  this  business  may  hie  continued  upon 
as  fair  and  favorable  a  basis  as  it  has  been  done 
hitherto." 

The  other  petitions  are  not  essentially  dif- 
ferent A  hearing  was  had  upon  all  together 
and  evidence  was  taken  in  support  of  their  al- 
legations of  fact.  A  party  interested  in  the 
local  grain  and  provision  trade  of  Boston  was 
also  heard  in  favor  of  the  contention  that  any 
concessions  made  in  favor  of  the  export  trade 
of  Boston  ought  in  fairness  to  be  extended  to 
all  other  persons  to  whom  grain  and  provisions 
may  be  consigned  at  that  city  from  interior 
markets. 

It  was  shown  on  the  hearing  that  the  Boston 
export  trade  was  for  the  time  oeing  under  con- 
siderable embarrassment  arising  m)m  a  doubt 
whether  the  railro^  companies  might  lawfully 
continue  the  rebate  which  has  been  heretofore 
allowed.  It  was  not  so  evident,  however,  that 
the  Conunission  had  the  power  to  give  relief. 
Indeed  the  petitioners  when  call^  upon  to 
point  out  the  provision  of  the  Interstate  Com- 
merce Law  under  which  the  Commission  had 
authority  to  grant  the  relief  prayed,  frankly 
confessed  that  there  was  difficulty  in  doing  so. 
It  was  stated,  however,  that  there  were  tunes 
when  the  rebate  exceeded  the  ocean  rates,  and 
that  then  a  suspension  of  the  operation  of  the 
fourth  section  of  the  Act  would  be  necessary, 
shice  otherwise  the  railroad  companies  would 
be  liable  to  penalties  for  charging  and  receiving 
a  greater  sum  for  the  transportation  of  grain 
and  provisions  from  western  points  to  Boston 
than  from  the  same  western  points  through 
Boston  to  the  foreign  market.  But  a  case  of 
this  sort,  it  was  conceded,  would  be  quite  ex- 
ceptional, so  that  a  suspension  of  the  long  and 
short  haul  clause  of  section  4  would  not  alone 
give  the  relief  required. 

What  the  companies  desire  is  authority  to 
continue  payment  of  the  rebate  as  well  when  it 
falls  short  of  the  ocean  rates  as  when  it  exceeds 
it. 

If  what  is'paid  under  the  name  of  a  rebate  were 
a  rebate  in  fact,  as  understood  in  the  second  sec- 
tion of  the  Interstate  Commerce  Law,  and  if  Uie 
effect  of  allowing  it  were  to  impose  upon  some 
classes  of  persons  agreater  charge  forservice  ren- 
dered than  was  imposed  upon  others  for  a  like 
contemporaneous  service,  under  the  same  cir- 
cumstances and  conditions,  and  so  effect  what  is 
described  in  the  law  as  an  unjjust  discrimination, 
it  would  neither  be  le^al  in  itself  nor  could  it  be 
made  legal  by  any  oraer,  assent,  or  permission 
made  or  given  by  the  Commission.  But  as  ex- 
plained by  the  petitions  and  the  evidence  ad- 
duced in  their  support,  the  rebate  has  for  its 
purpose  to  correct  an  inequality  that  would 
otherwise  exist,  and  which,  by  making  the  cost 
of  foreign  shipments  by  way  of  Boston  greater 
than  by  way  of  New  York,  would  practically 
exclude  shippers  from  the  choice  of  the  Boston 
route,  though  the  distance  from  interior  points 
to  the  foreign  market  would  be  practically  no 
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1>y  that  route  than  bj  the  Other.    This 
aUe^ecl  neoeaeityfortheeqaaliiatioaof  ratoBon 
'expovt  trmfflc  is  relied  upon  as  the  jostificatioii 
for  the  lilghwrate  which  is  imposed  on  the  traffic 
^wlKMe  final  destination  is  Boston,  whidi  high- 
^esr  Tate,  lM>weTer,  is  aTerred  to  be  in  itself  fast 
and  Temaonable.    If  such  is  the  real  nature  of 
the  8<KcaUed  n^wte— if  its  purpose  is  only  to  do 
indirectly  what  might  directly  be  done  by  bill 
of  lading  issued  at  the  interi<»'  point  of  ship- 
loent  for  the  ddiy^  of  the  goods  at  the  for- 
eign destination,and  if  no  discrimination  is  made 
betrween  persons  engaged  in  the  foreign  traffic, 
Irat  the  r^Ntte  is  paid  impartially,  and  only  as 
a  nuwuiw  of  protecting  the  Boston  route  for  the 
export  trade  against  an  excess  in  charge  that 
iroold  be  ruinous  to  it.  then  it  is  obvious  there 
is  no  occasion  for  calling  upon  the  Commission 
to  ^tve  sanction  to  a  practice  wiiich  would  be 
l^al  ^without  it    Inaeed  any  legal  ground  for 
affirmatiye  action  on  the  pitft  of  the  Commis- 
flion  is  precluded  when  those  who  bring  the 
practice  to  its  attention  do  so  with  explanations 
of  its  propriety  and  insisting  upon  its  lawful- 


Whether  all  freights  from  interior  points  to 
Boston  ought  to  be  carried  at  rates  as  low  as 
those  prevailing  from  the  same  points  to  Kew 
Tork«  is  a  question  not  legitimately  before  the 
Commission  now. 

The  raflroad  companies,  who  are  the  only 
parties  asking  action  at  our  hands,  justify 
the  difTerenoes  now  made  on  the  ground  m 
longer  haul,  while  submitting  to  the  rebate  on 
the  export  trade,  under  a  species  of  compul- 
sion. If  the  exactions  from  the  Boston  traffic 
proper  are  excessive,  the  fact  can  only  be  ad- 
judicated when  somebody  questions  them  in  a 
proceeding  instituted  for  the.purpose  of  regular 
mvestiffation, 

i2  foihtDB  from  tohat  hot  hem  $a%d  that  no 
crder  should  be  made  an  the  petiii&ne,  and  the 
peHticnere  ^000  leau  to  withdraw  them. 

Monisoiit  Comrnieeioner,  concurs  in  the 
determination  to  make  no  order  in  the  premises, 
and  that  leave  be  given  to  withdraw  the  peti- 
tions. 


B»  SUSPENSION  OP  THE  FOURTH 

SECTION.* 

The  fourth  aeetion  of  the  Act  aos- 
pended  for  seventy-five  days  in  the  case 
of  the  transcontinental  roads. 

THE  Commission  made  an  order  suspending 
the  fourth  section  of  the  law  for  seventy-five 
days,  as  applied  to  the  transcontinental  roads, 
but  subject  to  revocation  and  with  a  proviso 
that  intermediate  rates  shall  not  be  raised 
above  those  in  force  on  April  dO.  This  applies 
to  the  Northern  Pacific,  Southem  Pacific, 
Atchison,  Topeka  and  Santa  F6  and  St  Louis 
and  San  Francisco  lines. 

The  Commiaaion  says: 

"The  Commission  has  made  orders  upon  the 
application  of  the  Southem  Pacific,  Northern 
Pacific,  Atchison  Topeka  &  Santa  F6  and  St. 
Louis  &  San  Frandsbo  railroad  companies  for 
relief  from  the  operation  of  section  4  of  the  'Act 


to  regulate  commerce,'  permitting  the  cairlen 
to  estaldish  rates  to  and  from  the  Padflc  coast 
at  less  amounts  than  to  and  from  interoMdlato 
points,  for  a  period  not  exceeding  sevens-five 
dm.  This  result  has  been  reached  upon  con- 
siderations which  are  not  necessary  to  be  now 
stated  in  detail,  but  which  appear  to  leave  no 
present  alternative. 

"  It  is  in  evidence  before  us  that  rates  to 
and  from  local  points  on  some  of  the  transcon- 
tinental lines  have  been  somewhat  reduced 
since  April  5,  and  also  that  the  through  rates 
which  prevailed  prior  to  April  6  were  the  re- 
sult of  a  war  of  rates  among  the  lines,  and  pro> 
duced  a  discrepancy  between  local  rates  and 
through  rates,  which  the  carriers  agree  was 
unreasonable  and  do  not  desire  to  return  to. 

"The  Commission  is  earnestly  ensased  in  con- 
sidering the  course  which  it  will  finally  adopt 
in  reference  to  section  4.  Many  conflicting  in- 
terests have  indicated  a  dedre  to  be  heard,  and 
should  have  an  opportunity,  bef<ye  our  flntd 
decision  is  reached.  All  such  persons  are  in- 
vited to  present  facts  and  arguments.  For  the 
purpose  of  this  matter  only,  and  without  au- 
thorizing anv  general  practice  of  that  nature, 
in  order  to  obtain  the  fullest  information  and 
afford  the  most  extended  facilities  to  distant 
points  of  the  country,  the  Commission  will  re- 
ceive affidavits  as  to  matters  of  fact  and  printed 
or  written  arguments  on  matters  of  fact  or  of 
law,  which  should  be  presented  without  delay. 
This  invitation  extends  to  the  general  subject 
of  <^uestions  arising  under  section  4,  and  Is  not 
liouted  to  the  petinons  of  the  transcontinental 
lines. 

"  Meanwhile,  the  attention  of  the  carriers  is 
directed  to  the  propriety  of  devoting  the  inter- 
mediate time  to  the  preservation  and  adoption 
of  tariffs  which  shall  attempt  to  meet  In  good 
faith  the  requirements  of  the  '  Act  to  regulate 
commerce,'  giving  the  same  a  fair  and  reason- 
able interpretation  in  respect  to  all  its  various 
features.  In  making  these  orders  the  Commis- 
sion does  not  finally  determine  upon  their  pro- 
priety or  justice;  but  only  that,  pending  the  in- 
vestigations now  in  progress,  it  is  proper, 
right  and  just  that  the  permission  provided  for 
be  given,  in  order  that  the  general  business  of 
the  country  shall  receive  no  unnecessary  shock 
or  damage.  The  orders  are  intended  to  pre- 
vent, as  far  as  may  be  possible,  the  occurrence 
of  mischief  in  a  period  which,  in  a  certain 
sense,  is  transitionary  and  which  must  of  ne- 
cessity involve  changes,  the  full  extent  of  which 
cannot  at  present  be  foreseen." 

The  order  in  the  case  of  each  road  recites  in 
its  preamble  the  cireumstances  peculiar  to  the 
road  to  which  it  applies.  The  following  word- 
ing is  common  to  sll  the  orders: 

^'And  it  appearing  to  the  Oommission,  after 
an  investigation  of  said  petition,  and  the  facta 
presented  m  support  thereof,  to  be  a  proper  case 
for  a  temporary  order  until  the  Commission  can 
make  a  complete  examination  of  the  matters 
alle^pd  as  reasons  for  relieving  said  common 
earner  from  the  operation  of  said  section  of  the 
Act,  it  is  ordered  that  the  said  application  be, 
and  the  same  is  hereby  granted  temporarilv, 
subject  to  modification  or  revocation  by  the 
Commission  at  any  time  upon  hearing  or  other- 
wise, and  that  said  railroad  is  hereby  tempora- 
rily relieved  from  the  operation  of  section  4  of 
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said  Act,  to  the  extent  specified  in  the  redtals 
of  ihiB  order,  and  for  ^  period  not  greater  than 
seventy-five  days  from  this  date— sub ject,  how- 
ever, to  the  restriction  that  while  this  order  re- 
mains in  force  said  common  catrrier  shall  not 
charge  or  receive  compensation  for  the  trans- 
portation of  property  between  sections  on  its 
line  where  more  is  charged  for  a  short  than  for 
a  longer  haul  which  shall  be  greater  than  the 
rates  hitherto  in  force  prior  to  the  20th  day  of 
April,  instant.  It  is  a  further  condition  of  this 
order  that  a  printed  copy  hereof  shall  be  forth- 
with pubUdy  posted  and  kept  with  the  sched- 
ule of  ra  es  and  charges  at  every  station  named 
herein  upon  the  line  of  said  company  for  the 
use  of  the  public." 

The  following  letter  was  sent  by  the  Com- 
mission to  Charles  P.  Clark,  President  of  the 
New  York  &  New  Haven  Railroad,  in  refer- 
ence to  the  petitions  presented  bv  him  on  be- 
half of  the  wiouB  railroads  of  Southern  New 
England  for  the  suspension  of  the  long  and 
short  haul  datise: 

"  Tour  petitions  were  presented  to  us  so  late, 
while  the  transcontinentiu  matters  were  press- 
ing and  on  the  eve  of  our  departure  for  the 
South,  that  their  immediate  consideration  is 
almost  impossible.  Moreover,  you  do  not 
show  in  your  petitions  or  prove  by  evi- 
dence any  pressing  exigency  or  imperative 
urgency  for  a  temporary  order  such  as  has 
been  shown  in  the  not  very  numerous  cases  in 
which  such  orders  have  been  made.  They 
have  been  withhdd  in  other  instances  upon 
that  ^und.  It  will  not  be  very  long  before 
our  views  will  be  formulated;  but  at  present  it 
is  a  matter  in  process  of  hearing  and  considera- 
tion. Your  statement  that  you  '  are  advised 
and  believe '  that  no  relief  from  us  is  necessary 
has  also  been  observed,  and  a  verv  vigorous 
protest  against  ^[ranting  you  this  relief  has  been 
recdved,  in  which  a  hearing  is  demanded  and 


of  which  a  copy  is  inclosed.  Under  all  these 
circumstances  we  consideration  of  the  petitions' 
presented  by  you  must  be  deferred  imtil  our 
return  from  our  Southern  trip.'' 

The  protest  referred  to  is  from  0.  C.  Good- 
rich, flsneral  agent  of  the  Hartford  &  New 
York  Transportation  Company .    In  it  he  says : 

"We  respectfully  request  notice,  that  we  may 
be  present  and  show  the  grievous  wrongs  done 
and  force  used  at  inland  points  reached  by 
water  in  case  parties  competing  by  water  do 
not  combine  in  price  and  share  the  business 
with  the  railroads.  If  allowed  by  suspension 
of  this  law  to  give  specials  when  touching  a 
water  point,  they  proceed  at  once  to  notify  the 
water  lines  customers  that  if  they  do  not  ship 
by  them  (the  railroad)  at  all  times,  they  will  be 
compelled  to  pay  to  the  highest  point  when 
once  navigation  is  closed.  The  law  stops  this 
wrong;  and  if  the  railroads  are  relieved  from  it» 
there  is  but  one  method  of  existence  for  the 
water  lines,  which  is  to  join  hands  with  the 
railroads  and  all  charge  so  high  that  we  may 
live,  even  though  by  dividing  up  the  business 
the  steamer  lines  go  half  loaded." 

In  the  matter  of  a  petition  received  from  the 
Rome,  Watertown  &  Ogdensburg  Railroad,, 
the  Commission  ordered  the  temporary  sus- 
pension of  the  long  and  short  haul  as  regards 
Eassenger  traffic  between  stations  where  there 
I  competition  with  the  Grand  Trunk.  These 
are  stations  between  Norwood  on  the  East  and 
Cape  Vincent  on  the  West. 


(April  2S,  1887.) 

THE  Commissioners  left  Washington  for  the 
South  to  investigate  the  facts  set  forth  in  the 
petition  of  the  Southern  Railway  &  Steamship 
Association*  and  expect  to  be  absent  for  about 
two  weeks. 


UNITED  STATES  CIRCUIT  COURT  FOR  THE  DISTRICT  OF  OREGON. 


Ex  parte  Richard  KOEHLER.  RECEIVER 
OF  the  OREGON  &  CALIFORNIA  RAIL- 
WAY  00. 

*1.  Interstftte  Commerea.  The  trans* 
I>ortation  of  projperty  from  one  State  to 
another  is  interstate  oommerce,  whether 
the  carriers  enga«ed  in  moving  it  or  the 
yehioles  on  which  it  is  borne  cross  the 
line  of  the  State  or  not. 

2.  Interstate  Commerce  Act*  This 
Act  does  not  include  or  apply  to  all  car- 
riers engaged  in  interstate  commerce, 
but  only  such  as  nse  a  railway,  or  a  rail- 
way and  water  craft  *Hmder  common 
control,  management  or  arrangement 
for  a  continuous  carriage  or  shipment** 
of  property  from  one  State  to  another ; 
nor  does  it  apply  to  the  carriage  of  prop- 
erty bv  rail  wholhr  within  the  Statie,  fu- 
thongn  shipped  from  or  destined  to  a 
place  without  the  State,  so  that  such 
place  is  not  in  a  foreign  ooontry. 

8.  Cmm  in  indigent.    The  O.  R.  &  N. 


^ead  notes  bj  Dsadt,  J. 


Company  carries  certain  kinds  of  goods 
on  its  steamers  forth  and  back  be^een 
Portland  and  San  Francisco  at  special 
and  reduced  rates;  the  O.  &  C.  Rauway, 
under  the  management  of  the  petitioner^ 
carries  the  same  kinds  of  goods  forth 
and  back  between  Portland  and  Ashland 
and  way  stations,  in  Oregon,  at  special 
and  reduced  rates ;  the  O.  P.  Railway 
Company  carries  the  same  kind  of  goods 
forth  and  back  between  certain  points 
on  the  line  of  the  O.  &  C.  Road  and  San 
Francisco  via  its  railway  from  Albany 
to  Yaquina  Bay  and  thenoe  by  steamer, 
at  reduced  rates  and  thereby  competes 
with  the  O.  &  C.  and  the  O.  R.  &  N.  for 
business  between  said  points  and  San 
Francisco.  The  O.  R.  &  N.  and  the  re- 
ceiver of  the  O.  &  C.  act  independently, 
although  concurrently,  in  making  these 
reduced  rates;  but  no  through  bill  of  lad- 
ing or  freight  receipt  is  nven,  nor  is 
either  interested  in  or  liable  for  the  car- 
riage of  the  goods  beyond  its  own  line 
of  transportation.  Beld,  that  the  O.  A; 
0.  Boadand  the  steamers  of  the  O.  R.  A; 
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N.  Company  in  the  carriage  of  the  goods 
in  question  are  not  ^^used  under  any  com- 
mon control,  management  or  arrange- 
ment for  a  continuous  carriage  or  ship- 
ment^ thereof,  to  and  from  »an  Fran- 
cisco, within  the  intent  and  meaning  of 
the  Act,  and  that  the  carriage  and  hand- 
ling of  said  ^oods  so  far  as  the  receiver 
is  concerned  is  performed  wholly  within 
the  State,  ana  therefore  specially  ex- 
empted by  the  terms  of  the  Act  from  its 
operation ;  provided,  the  same  are  not 
dii^ly  shipped  to  or  from  a  foreign 
country. 

(AprU  4, 1887.) 

PETITIGN  by  the  Receiver  of  the  Oregon  & 
Calif omia  Railway  Company  for  instruc- 
tion under  the  Interstate  Commerce  Act 

The  facts  and  questions  presented  are  stated 
in  the  opinion. 
Mr.  John  W.  Whallejr,  for  i>etitioner. 

Deadyt  J,,  delivered  the  following  opinion: 

The  road  of  the  Ore^n  &  Calif  orma  Rail- 
way Company  is  400  miles  in  length,  and  lies 
wholly  within  this  State,  between  Portland  and 
Ashland,  near  the  southern  boundary  thereof. 
It  is  operated  at  present  by  a  Receiver  of  this 
court,  heretofore  appointed  on  the  application 
of  the  plaintifF  in  tiie  pending  suit  of  McMrrison 
V.  Oregon  dh  Oaiifomia  B.  Uo,,  to  enforce  the 
hen  of  a  mortsage  thereon. 

On  March  SSO,  1887,  the  Receiver,  Mr.  Rich- 
ard Eoehler,  filed  a  petition  in  this  court  ask- 
ing for  instruction  whether  the  Oregon  &  Cal- 
ifornia Road  is  within  the  purview  of  the  Inter- 
state Commerce  Act  lately  passed  by  Con- 
gress, when  engaged  in  carrvlng  freight  des- 
tined to  or  commg  from  a  point  or  place  with- 
out the  State,  under  the  circumstances  herein 
stated. 

It  appears  from  the  petition  that  the  Receiver, 
acting  under  the  instruction  of  this  court  here- 
tofore given  (EsB  parte  Koehler,  26  Fed.  Rep. 
78),  has  been  and  now  is  carrving  wheat  and 
other  agricultural  products  of  the  State  des- 
tined to  San  Francisco  from  certain  points 
along  the  line  of  the  Oregon  &  Calif  omia  Road, 
where  there  is  competition  with  the  Oregon 
Pacific  Railway  Company,  at  special  and  lower 
rates  than  if  aestinea  for  Portland  only;  that 
such  products  are  taken  from  Portland  to  San 
Francisco  at  a  special  rate  on  the  steamers  of 
the  Oregon  Railway  &  Navigation  Company. 

That  said  steamers  also  carry  goods  at  special 
rates  on  their  return  trips  from  San  Francisco 
to  Portland,  destined  to  the  points  aforesaid 
along  the  line  of  the  Oregon  &  Oaiifomia  Road, 
consisting  of  the  products  of  California,  China, 
the  Hawaiian  Islands  and  the  Central  and  South 
American  States,  which  goods  are  carried  tron. 
Portland  on  the  Oregon  &  California  Road  to 
the  places  of  their  destination  at  special  and 
lower  rates  than  those  charged  for  goods  shipped 
from  Portland  for  other  and  noncompetmg 
points  on  said  road. 

That  the  Oregon  Pacific  Railway  Company 
Is  operating  a  Hue  of  railway  from  Albany  to 
Taquina  &y,  Oregon,  in  conjunction  wim  a 
line  of  steamers  between  the  latter  place  and  San 
Francisco,  and  is  avowedly  carrying  and  offer- 
ing to  carry  freight  to  and  from  San  Frtrndsco 


and  portions  of  the  country  traversed  by  the 
road  of  the  Oregon  &  Oaiifomia  Company  at 
cost;  and  that  unless  the  Receiver  is  allowea  to 
make  a  special  rate  for  fireieht  between  the 
points  on  the  Oregon  &  California  Road  sub- 
ject to  this  competition  and  San  Francisco, 
said  road  will  not  be  able  to  retain  its  share  of 
this  business. 

That  although  the  Oregon  Railway  &  Navi- 
gation Company  and  the  Receiver  of  the  Ore- 
gon &  CalifQmia  Road,  in  making  special  rates 
as  aforesaid,  purpose  to  obtain  each  for  itself 
the  carriage  of  goods  which  otherwise  it 
might  lose,  yet  there  is  no  ae:reement  or  guar- 
anty between  them  on  the  subject;  nor  is  such 
freight  ever  shipped  on  a  through  bill  of  lading, 
or  the  one  party  in  any  way  uable  for  the  de- 
fault or  miscarringe  of  the  other  in  respect 
thereto,  but  each  for  itself  carries  the  same  over 
its  own  route, — ^it  being  represented  to  and 
understood  by  the  shippers  that  if  they  send 
such  goods  by  these  hues  of  transportation 
they  Trill  be  carried  over  each  at  a  certain  re- 
duced rate,  and  that  the  Oregon  &  Qahfomia 
road  and  the  Oregon  Railway  &  Navigation 
steamers  "are  not  under  any  'common  control, 
management  or  arrangement  for  a  continuous 
carriage  or  shipment*  in  any  manner,  "unless  the 
facts  herein  stated  make  mem  so;  and  on  this 
point  the  Receiver  prays  the  advice  and  direc- 
tion of  the  court 
The  first  section  of  the  Act  reads  as  follows: 
"  That  the  provisdons  of  this  Act  shall  apply 
to  any  common  carrier  or  carriers  engaged  in 
the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroad  and 
partly  by  water  when  both  are  used,  under  a 
conunon  control,  management  or  arrangement, 
for  a  continuous  carriage  or  shipment  from  one 
State  or  Territory  of  the  United  States  or  the 
District  of  Columbia  to  any  other  State  or  Ter- 
ritory of  the  United  States  or  the  District  of 
Columbia,  or  from  any  place  in  the  United 
States  to  an  adjacent  foreign  countiy,  or  from 
any  place  in  the  United  States  througn  a  foreign 
country  to  any  other  place  in  the  United  States, 
and  also  to  the  transportation  in  like  manner  of 

Sroperty  i^pped  from  any  place  in  the  United 
tates  to  a  foreign  country  and  carried  from 
such  place  to  a  port  of  transshipment,or  shipped 
from  a  foreign  country  to  anyplace  in  the 
United  States  and  carried  to  such  place  from  a 
port  of  entry  either  in  the  United  States  or  an 
adjacent  foreign  country;  Provided,  howeDer, 
That  the  provisions  of  this  Act  shaU  not  apply 
to  the  transportation  of  passengers  or  property, 
or  to  the  receiving,  delivering,  storage  or  hand- 
ling of  property  wholly  within  one  State,  and 
not  shipp^  ^  or  from  a  foreign  country  from 
or  to  any  State  or  Territory  as  aforesaid, 

**  The  term  '  railroad,'  as  used  in  this  Act, 
shall  include  all  bridges  and  ferries  used  or  op- 
erated in  connection  with  any*railroad,  and 
also  all  the  road  in  use  by  any  corporation  op- 
erating a  railroad,  whether  owned  or  operated 
under  a  contract,  agreement  or  lease;  and  the 
term  '  transportation'  shall  include  all  instru- 
nientalities  of  shipment  or  carriage. 

"  All  charges  made  for  any  service  rendered 
or  to  be  rendered  in  the  transportation  of  pas- 
sengers or  propertv  as  aforesaid,  or  in  connec- 
tion therewith,  or  for  the  receiving,  delivering, 
storage  or  handling  of  such  property,  shaU  be 
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ceasonable  and  Just;  and  eyery  unjust  and  un- 
reasonable char^  for  such  seryice  is  prohibited 
and  declared  to  be  unlawful." 

There  Ib  no  doubt  that  this  railway  and  these 
steamers  are  engaged  in  interstate  commerce  in 
the  carriage  of  these  goods  under  the  drcum- 
Btances  stated.  Any  carriage  of  goods  which 
crosses  a  state  line  is  interstate  commerce,  and 
the  fact  that  transportation  from  oi^e  State  to 
another  is  accomplished  in  whole  or  in  part 
through  the  agency  of  independent  and  unre- 
lated carriers  up  to  and  from  the  state  line,  does 
not  affect  the  character  of  the  transaction  in 
this  respect;  for  whenever  an  article  destmed 
to  a  place  widiout  the  State  is  shipped  or  started 
therefor,  it  becomes  the  subject  of  interstate 
commerce,  and  the  carriers  employed  in  the 
transportation  thereof,  although  neither  of 
them  may  pass  from  one  Stiite  to  the  other, 
are  subject,  as  instruments  of  such  commerce, 
to  national  legislation  and  control.  The  Daniel 
Ball,  10  Wall.  564  £77  U.  S.  bk.l9,  L.  ed.  10011; 
HaU  V.  DeOutr,  05  U.  8.  486  [Bk.  34,  L.  ed. 
547];  Wabash  etc,  B.  Oo.  v.  m,  118  U.  S.  572 
[Bk.  80,  L.  ed.  240];  Ez parte  Koehler,  25  Fed. 
Kep.  76. 

But  the  Interstate  Commerce  Act  does  not 
include  or  apply  to  all  the  Instrumentalities  or 
agencies  used  or  engaged  in  interstate  com- 
merce. It  does  not  include  any  water  craft, 
unless  it  is  used  in  connection  with  a  railway 
"under  a  common  control,  management  or  ar- 
rangement for  a  continuous  carriage  or  ship- 
ment" from  one  State  or  Territory  of  the  United 
States  to  another,  or  to  or  from  such  State  or 
TerritoiT  from  or  to  a  foreign  country. 

Nor  does  it  Include  the  carriage  or  handling 
of  property  by  rail  or  otherwise,  when  such 
carnage  and  handling  is  performed  wholly 
within  a  State,  unless  the  same  is  directly 
shipped  to  or  from  a  foreign  country  from  or 
to  such  a  State.  The  mere  fact  that  a  railway 
wholly  within  a  State,  and  a  vessel  running  be^ 
tween  said  State  and  another,  meet  at  a  point 
within  the  railway  State,  and  thus  form  a  con- 
tinuous line  of  transportation  between  the  two 
States,  bv  the  one  taking  up  the  goods  deliv- 
ered by  the  other,  at  its  terminus,  and  carrying 
them  thence  to  their  destination,  does  not  bring 
the  carriers  who  so  use  the  railway  and  steamer 
within  the  Act.  Bo  long  as  the  railway  and 
steamer  are  each  operated  imder  a  separate  and 
distinct  control,  making  its  own  rates  and  only 
liable  for  the  carria^  and  safe  delivery  of  the 
goods  at  the  end  of  its  own  route,  the  Act  does 
not  apply  to  the  transaction. 

To  make  these  carriers  subject  to  the  Act, 


the  railway  and  vessel  must,  as  therein  pro- 
vided, be  operated  or  used  under  a  "  common 
control" — ^a  control  to  which  each  is  alike 
subject,  and  by  which  rates  are  prescribed  and 
bills  of  lading  given  for  the  carriage  of  goods 
over  both  routes  as  one. 

On  this  apparently  plain  exposition  of  the 
Act  the  railway  of  the  Oregon  and  Califomia 
Company  and  me  steamers  of  the  Oregon  RaQ- 
way  &  Navigation  Company  are  not  "used  un- 
der a  common  control,  management  or  arrange- 
ment" in  this  respect,  and  therefore  are  not  sub- 
ject to  the  Act,  although  engaged  in  interstate 
commerce.  Each  earner  makes  its  own  rate, 
and  undertakes  for  the  carriage  and  delivery  of 
fi^oods  not  otherwise  than  .over  its  own  route. 
The  fact  that  both  are  interested  in  maintaining 
the  traffic  between  Oregon  and  Califomia  over 
this  route  and  by  this  means,  so  as  to  secure  it 
against  the  competition  of  the  Oregon  Pacific, 
is  not  material.  Each  is  at  liberty,  as  far  as  the 
other  is  concerned,  to  raise  or  further  reduce  its 
rates  to-morrow,  if  the  exigencies  of  the  traffic 
permit  or  require  it. 

The  present  rate  is  not  the  result  of  any  "  ar- 
rangement" between  the  two  carriers  for  "con- 
tinuous carriage  or  shipment"  from  Oregon  to 
San  Francisco,  and  vice  versa,  but  only  an  in- 
dependent, although  concurrent,  reduction  of 
rates  by  each  over  its  own  route,  for  the  pur- 
pose of  retaining  the  traffic  thereon  against  the 
competition  of  a  rival  route. 

The  questions  involved  in  this  in^fuiry  arise 
on  the  first  section  of  the  Act.  Taking  its  sev- 
eral clauses  together,  my  impression  is  that  no 
earner  is  withm  its  oi)eration  unless  he  is  en- 
gaged in  interstate  commence  by  means  of  a 
rauway  or  railway  and  water  craft  under  one 
"  control,  management  or  arrangement,"  and 
that  by  such  means  or  instrumentalities  he  does 
actually  and  continuously  carry  goods  from 
within  to  without  the  State  or  from  without  to 
within  the  same. ,  He  may  form  a  link  in  a  line 
of  interstate  conlmerce;  but  if  his  relation  to 
such  commerce  or  interest  in  or  liability  for  the 
carri^  thereof  does  not  extend  beyond  the 
line  of  the  State  he  is  not  within  the  Act. 

The  Receiver  is,  therrfore,  instructed  thnt  he  is 
at  liberty,  so  far  as  the  Act  is  concerned,  to 
make  special  rates  for  the  ca/rriage  of  goods  from 
or  to  points  on  the  line  of  his  road  for  the  pur- 
pose of  obtaining  or  retaining  business  therefor, 
against  other  carriers  competing  for  the  same. 
But  this  direction  does  not  appHy  to  goods  shipped 
directly  to  or  from  a  foreign  country  over  the  Une 
of  the  Oregon  d  Califomia  Bead. 


UNITED  STATES  CIRCUIT  COURT  FOR  THE  EASTERN  DISTRICT  OP 

LOUISIANA. 


Be  Petition  of  the  Receivers  of  the  TEXAS 
A  PACIFIC  R  CO. 

The  ** eirenmstances  and  conditions** 
touohinfl^  the  transportation  of  pas- 
sengers and  freight  to  and  ft^m  the  Re- 
?nblic  of  Mezico  thronjrh  El  Paso» 
'exafl,  by  the  Texas  &  Pacific  R.  Co. 
are  (within  the  meaning  of  section  4  of 
the  Interstate  Commeroe  Act)  so  sub- 
stantially dilTerent  fi?om  those  sor- 
rounding  transportation  to  other  points 
on  Bald  jail  way  as  to  Justify  said  Com- 


pany in  establfshing  lower  rates  at 
El  Paso  on  freights  transported  for  ex- 
port into  and  received  from  Mexico  and 
for  delivery  at  El  Paso  than  is  charged 
at  i>oint8  between  that  city  and  the 
points  where  the  freights  originate  and 
where  the  distance  and  haxd  are  shcnrter. 

(April  IS,  1887.) 

PETITION  by  the  Receiyers  of  the  Texas  &i 
Pacific  R.  Uo.  f  or  a  ruling  by  the  court  as 
to  their  right  to  establish  lower  rates  at  El  Paso 
on  traffic  to  and  from  Mexico  than  at  other 
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points  to  and  from  which  the  haul  was  shorter. 
The  petition  stated  that  the  enforcement  of 
the  "long  and  short  haul"  section  (§  4)  of  the 
Interstate  Commerce  Law  would  work  irrex)ar- 
able  injury  to  the  road  under  the  charge  of  said 
reoeiyers,  petitioners;  that  said  section  forbids 
charging  less  for  longer  than  for  shorter  haul 
when  "  the  circumstances  and  conditions  are 
substantially  similar ;"  that  the  petitioners  be- 
lieve that  the  .circumstances  and  conditions 
touching  traffic  with  the  Republic  of  Mexico 
through  El  Paso  and  from  the  Reimblic  of 
Mexico  to  points  in  the  United  States  are  sub- 
stantially aifTerent  from  those  that  surround 
the  transportation  of  freights  to  other  points  on 
the  line  of  said  Texas  &  Pacific  Railway,  and 
that  they  would  be  justified  in  establishing 
lower  rates  there  on  freights  transported  for  ex- 


Sort  into  and  received  from  Mexico  and  for 
elivery  at  £1  Paso  than  is  charged  at  points* 
between  that  city  and  the  poiQts  where  the 
freights  originate  and  where  the  distance  and 
haul  are  shorter. 

Pardee*  0,  J.,  delivered  the  following opiU' 
ion: 

It  is  considered  that  the  petitioners  are  correct- 
in  their  construction  of  the  Act  of  Congress  ap- 
proved February  4,  1887,  commonly  Imown  aa 
the  Interstate  Commerce  Law,  as  to  the  trans- 
portation of  passengers  to  and  from  the  Qiij  of 
El  Paso,  in  the  State  of  Texas,  as  in  the  fore- 
going petition  set  forth. 

And  9ond  petitionen  are  hereby  instructed  ta 
conduct  the  aame  according  to  their  said  eonetruc' 
tion,  wntil  further  order  of  the  court. 


UNITED  STATES  SUPREME  COURT. 


WABASH,  ST.    LOUIS    AND    PACIFIC  [ 
RAILWAY  COMPANY,  Piff.  in  Err., 

V. 

PEOPLE  OP  THE  STATE  OF  ILLINOIS. 

(From  Lawyers*  ed.  U.  8.  Beports,  Bk.  80,  p.  244.) 

*A  Statnte  of  niini^  enacts  that  if  any 
railroad  company  shall,  within  that 
State,  charge  or  receive  for  transporting 
passengers  or  freight  of  the  same  class, 
the  same  or  a  gpreater  sum  for  any 
distance  than  it  does  for  a  longer  dis- 
tance, it  shall  be  liable  to  a  penally  for 
nnjust  discrimination.  The  defend- 
ant in  this  case  made  such  discrimina- 
tion in  regard  to  goods  transported  over 
the  same  road  or  roads  from  Peoria  in 
Illinois  and  from  Gilman  in  Illinois  to 
New  York;  charging  more  for  the  same 
class  of  goods  carried  from  Gilman  than 
from  Peoria,  the  former  being  eighty-six 
miles  nearer  to  New  York  than  the  lat- 
ter, this  difference  being  in  the  length 
of  the  line  within  the  State  of  Illinois. 

1.  This  court  foUows  the  Supreme  Court 
of  Illinois  in  holding  that  the  Statute 
of  Illinois  must  be  construed  to  include 
a  transportation  of  goods  under  one  con- 
tract and  by  one  voyage  from  the  inte- 
rior of  the  State  of  Illinois  to  New  York. 

2.  This  court  holds  further  that  such  a 
transportation  is  ^'commerce  Bjaong 
the  States***  even  as  to  that  part  of  the 
voyage  which  lies  within  the  State  of 
Dhnois,  while  it  is  not  denied  that  there 
may  be  transportation  of  goods  which  is 
begun  and  ended  within  its  limits  and 
dii^nneoted  with  any  carriage  outside 
of  the  State,  which  is  not  commerce 
among  the  States. 

8.  The  latter  is  subject  to  reg^ation  by 
the  State,  and  the  Statute  of  Illinois  is 
valid  as  applied  to  it.  But  the  former 
is  national  in  its  character*  and  its 

•Head  notes  tj  Mr.  Jualiee  Miller. 

NOTB.— Gofweitutionol  law;  regiOaUon  of  interetaU 
Oommeree;  how  far  the  power  of  Oongreee  isesedu- 
•foe.  For  a  fall  diflounfon,  see  Gloucester  IFenry 
Co.  ▼.  Pa.  U4  U.  8.  bk. ».  L.  ed.  p.  158,  note. 


regulation  is  confided  to  Congress  ex- 
dusively,  by  that  clause  of  the  Constitu- 
tion which  empowers  it  to  regulate  com*^ 
merce  among  me  States. 

4.  The  cases  of  Jfunn  v.  Illinois.  C.  B, 
dt  Q.  R.  R.  Co.  V.  lowcL,  and  Peik  v. 
Chicago  <&  Northwestern  B.  B.  Co..  all 
in  94  U.  S.  [Bk.  24,  L.  ed.],  examined  in 
regard  to  this  question,  and  held,  in 
view  of  other  cases  decided  near  the 
same  time,  not  to  establish  a  contrary 
doctrine. 

6.  Notwithstanding  what  is  there  said,  this 
court  holds  now,  and  has  never  con- 
sciously held  otherwise,  that  a  statute 
of  a  State*  intended  to  regulate  or 
to  tax*  or  to  impose  any  other  restric- 
tion ux>on  the  transmission  of  persons 
or  property  or  telegraphic  messaMS 
fi^im  one  State  to  anotner*  is  not  with- 
in that  class  of  legislation  which  the 
States  may  epact  in  the  absence  of  leg^is- 
lation  by  Congress;  and  that  such  s&t- 
utes  are  void  even  as  to  that  part  of 
such  transmission  which  may  be  within 
the  State. 

6  It  follows  that  the  Statute  of  Illinois, 
as  construed  by  the  Supreme  Court  of 
the  State,  and  as  applied  to  the  trans- 
action under  consideration,  is  forbidden 
bjr  the  Constitution  of  the  United 
States;  and  the  judgment  of  that  court 
is  reversed. 

(Argued  Apr.  14,  is,  188ft.    Decdded  Cot  2S,  1888.) 

rr  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois.    Beveraed. 

The  case  and  agreed  statement  of  facts  ap- 
pear in  the  opinion. 

Messrs.  H«  S.  Greene  and  W.  C*  Ooudy, 
for  plaintifiP  in  error: 

Under  section  8  of  article  1  of  the  Constitu- 
tion, a  regulation  of  commerce  which  is  of  a 
purely  local  character,  and  does  not  admit  of 
general  application,  may  he  adopted  and  en- 
forced by  local  authority  But  where  the  sub- 
ject of  regulation  Is  of  national  concern,  or  ad- 
mits of  one  uniform  plan  or  system  of  r^ralation, 
it  is  exclusiyely  within  the  control  of  Congress. 
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Cooley  V.  PMla.  13  How.  299  (58  U.  8.  bk. 
18,  L.  ed.  996);  Oilman  v.  PMla.  8  WaD.  718 
(70  U.  8.  bk.  18,  L.  ed.  96);  PioMenger  Cases,  7 
How.  288  (48  U.  8.  bk.  12,  L.  ed.  702);  Thames 
Bank  v.  LoveU,  18  Conn.  500;  Lemmon  v.  Peo- 
ple,  20  N.  Y.  662:  State  Freight  Tax  Case,  15 
Wall  282  (82  U.  8.  bk.  21.  L.  ed.  146);  Hender- 
son V.  Mayor,  ete.  92  U.  8.  259  (Bk.  23,  L.  ed. 
543);  Sherlock  ▼.  Ailing,  93  U.  8.  99  (Bk.  28,  L. 
ed.  819);  Welton  v.  Mo.  91 U.  8.  275  (Bk.  28.  L. 
ed.  84'J);  O?.  <?/  JfoW^  v.  KimbaU,  102  U.  8. 
691  (Bk.  26,  L.  ed.  238). 

The  non-exercise  by  (yongreas  of  its  power 
over  matters  within  its  exclusive  control  is 
equivalent  to  a  declaration  that  commerce  asto 
jsuch  matters  shall  be  free  from  any  restriction. 

WdUm  V.  Mo  and  Co.  of  Mobile  v.  Kimball, 
Mwpra;  Wether  v.  Va.  103  tJ  8.  844  (Bk.  26,  L. 
^d.  566);  QUmcester FerryCo,  v  Pa.  114 U.  8. 
204  (Bk.  29,  L.  ed.  162);  Browne.  Houston,  114 
U.  8.  630  (Bk.  29,  L.  ed.  260). 

The  statute  in  question  cannot  be  sustained 
as  an  exercise  of  the  police  power. 

B.B.Co.y. Husen,  95U  8. 469 (Bk.  24, L. ed. 
529);  New  Orleans  Oas  Co.  v.  Louisiana  Light 
ete.  Co.  115  U.  8. 660  (Bk.  29,  L.  ed.  520);  WaUing 
V  Mieh.  116  U.  8.  460  (Bk.  29,  L.  ed.  695);  Car- 
ton v  lU  Cent.  B.  R  Co,  C&  Iowa,  150. 

Mr.  George  Hunt,  Atty-Oen.  of  Illinois, 
for  defendants  in  error: 

The  Act  in  question  has  for  its  object,  neither 
.directly  nor  indirectly,  the  promotion,  restraint, 
or  regulation  of  commerce  among  the  8tate8. 
It  presents  no  hinderances,  burdens,  privileges 
or  encouragements  to  commerce  among  the 
States,  and  it  seeks  no  revenue,  or  advantage 
or  disadvantage,  to  this  or  any  other  8tate. 

Not  everything  which  aftects  commerce  is  a 
regulation  of  it,  within  the  meaning  of  the 
Constitution. 

State  Taa  on  B.  Gross  BeceipU,  15  Wall.  284 
(82  U.  8.  bk.  21,  L.  ed.  164);  At*nnv.  lU.HXJ. 
8.  118(Bk.  24,L.  ed.  77);  Gibbons  v  Ogden,  9 
Wheat.  1  (22  U.  8.  bk.  6,  L.  ed.  28);  Passenger 
Cases,  7  How.  288  (48  U.  8.  bk.  12,  L.  ed.702); 
daughter  House  Cases,  16  Wall.  86(88  U.  8.  bk. 
21,  L.  ed.  394). 

The  subject  matter  of  this  Act  Is  the  discrim- 
ination in  the  rates  charged  for  carriage.  It 
neither  requires  the  defendant  to  carry,  nor 
prevents  it  from  carnring,  any  freight  between 
this  8tate  and  other  States,  it  may  carry  any 
goods  it  chooses,  at  any  time  and  in  any  man- 
ner. The  Act  does  not  interfere  wim  such 
commerce.  But  the  defendant  being  a  public 
servant,  it  requires  it  not  to  injure  one  citi- 
zen of  tiie  8tate  by  imposing  upon  him  a  mat- 
er charge  than  it  imposes  upon  another  lor  a 
similar  service.  The  diarge  and  collection  of 
exorbitant  and  discriminating  rates  constitute  a 
violation  of  the  Act. 

The  Act  in  question  is  not  in  conflict  with 
any  Act  of  Congress  and  Is  within  the  power 
of  the  8tate  to  enforce.  The  grant  of  commer- 
cial power  to  Congress  does  not  exclude  the 
exercise  \sj  the  State  of  authority  over  its  sub- 
ject matter. 

Cooley  V.  Port  Wardens,  12  How.  818  (58  U. 
B.  bk.  18,  L.  ed.  1004). 

If  this  Act  amounts  to  a  regulation  of  inter- 
jtate  commerce,  it  falls  wiudn  that  class  of 
powers  which  the  State  may  exercise  in  the 
Absence  of  controlling  action  by  Congress. 


Houston  V.  Moore,  5  Wheat  1  (18  IT.  8.  bk. 
6,  L.  ed.  19);  Sturgesr.  Orotoninshield,  4  Wheat. 
193(17  U.  8.  bk.  4,  L.  ed.  548);  Willson  v.  Black- 
bird Creek  Co.  2  Pet  251  (27  U.  8.  bk.  7,  L. 
ed.  414);  License  Cases,  5  How.  504  (46  XT.  S. 
bk.  12,  L.  ed.  256):  Cooley  v.  Pbri  Wardens,  12 
How.  299  (53  U  8.  bk.  13,  L.ed.  996),  Giknan 
V.  Phila.  3  Wall  718  (70  U.  8.  bk.  18,  L.  ed.  96). 

This  case  is  controlled  by  the  decisions  of 
this  court  in 

PeikY.  Chicago  d:  N  W  B.  Co.  9^  TJ.  S.  164 
(Bk.  24,  L.  ed.  97),  C.  B.  d!Q.B.R  Co.  v.  lotea, 
94  U.  8.  155  (Bk.  24,  L.  ed.  94);  Munn  v  Bl. 
eupra,  B.  B.  Co.  v.  Fuller,  17  Wall  560  (84 
U.  8.  bk.  21,  L.  ed.  710). 

The  law  of  Wisconsin,  sustained  in  the  Peik 
Ctue,  fixed  the  maximum  rate  to  be  charged 
for  the  transportation  of  freight  from  points 
within  to  points  outside  of  the  State.  In  this 
case  the  Act  authorizes  the  same  thing,  and 
undertakes  to  prevent  discrimination  m  the 
rates  charged.  Only  that  portion  of  the  Act 
is  in  issue  which  forbids  unjust  discrimination. 

The  Act  in  question  is  a  police  regulation. 
It  forbids  the  making  and  cmorcing,  by  rail- 
road cominnies  doing  business  in  the  State,  of 
contracts  which  unjustly  discriminate  against 
one  citizen,  or  locauty,  at  the  expense  of  an- 
other. It  is  not  an  attempt  to  regulate  com- 
merce among  the  States,  or  to  interfere  with 
the  authority  of  Congress  in  re^rd  thereto. 
It  in  no  way  attempts  to  tax,  hmder,  delay, 
control  or  regulate  interstate  commerce,  but 
simply  brands  a  discriminating  contract  as  il- 
legal, and  provides  a  penalty  for  an  illegal  act. 
It  merely  protects  persons  within  the  State 
against  un joist  discrimination,  the  offense  whidi 
it  makes  punishable. 

Mr  Justice  Miller  delivered  the  opinion  of 
the  court 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Illinois .  It  was  argued  here  at  the  last  term 
of  this  court 

The  case  was  tried  in  the  court  of  original 
jurisdiction  on  an  agreed  statement  of  &cts. 
This  agreement  is  short  and  is  here  inserted  in 
fuU 

"For  the  purposes  of  the  trial  of  said  cause, 
and  to  save  the  making  of  prooi  therein,  it  is 
herebv  agreed  on  the  part  of  the  defendant 
that  the  allegations  in  the  first  count  of  the  dec- 
laration are  true,  except  that  part  of  said  count 
which  avers  that  the  same  proportionate  dis- 
crimination was  made  in  the  transportation  of 
said  proper^— oil  cake  and  com — ^in  the  State 
of  Illinois  that  was  made  between  Peoria  and 
the  City  of  New  York,  and  Oilman  and  New 
York  Ci^;  which  averment  is  not  admitted, 
because  defendant  claims  that  it  is  an  infer- 
ence from  the  fact  that  the  rates  charged  in 
each  case  of  said  transportation  of  oil  cf£e  and 
com  were  through  rates;  but  it  Ib  admitted  that 
said  averment  is  a  proper  one." 

The  first  count  in  the  declaration,  which  is 
referred  to  in  this  memorandum  of  agreement, 
charged  that  the  Wabash,  St  Louis  and  Pacific 
Railway  Company  had,  in  violation  of  a  Stat- 
ute of  the  State  of  Illinois,  been  guilty  of  an 
uniust  discrimination  in  its  rates  or  charffes  of 
toll  and  compensation  for  the  transportaaon  of 
freiffht  The  specific  allegation  is  that  the 
I  Rai&oad  Company  charged  Elder  &  McEinney 
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for  transportatibg  twenty-six  thousand  pounds 
<of  goods  and  chattels  from  Peoria,  in  the  State 
of  Illinois,  to  New  York  City,  the  sum  of  $89, 
heing  at  the  rate  of  fifteen  cents  per  hundred 
poimds  for  said  carload;  and  that  on  the  same 
•day  it  agreed  to  carry  and  transport  for 
Isaac  Bai&y  and  F.  O.  bwannell  another  car- 
load of  goods  and  chattels  from  Gilman,  in  the 
^tate  of  Uhnois,  to  said  City  of  New  York,  for 
which  it  charged  the  sum  of  (65,  being  at 
the  rate  of  twenty-five  cents  per  hunared 
pounds.  And  it  is  alleged  that  the  carload 
transported  for  Elder  &  McKinney  was  carried 
eighty-six  miles  further  in  the  State  of  Dlionois 
than  the  other  carload  of  the  same  weight  This 
freight  bein^  of  the  same  class  in  both  imltanc- 
-es,  and  earned  over  the  same  road,  except  as 
to  the  difference  in  the  distance,  it  is  obvious 
that  a  discrimination  against  Bailey  &  Swan- 
nell  was  made  in  the  charges  a^inst  them  as 
•compared  with  those  against  Elder  &  McKin- 
ney; and  this  is  true  whether  we  regard  the 
charge  for  the  whole  distance  from  the  termi- 
nal points  in  Illinois  to  New  York  City  or  the 
proportionate  charge  for  the  haul  within  the 
^btate  of  DUnois. 

The  language  of  the  statute  which  Is  sup- 
posed to  be  violated  by  this  transaction  is  to  be 
found  in  chapter  114  of  theBevised  Statutes  of 
Illinois,  section  126.  It  is  there  enacted  that  if 
uny  raOroad  corporation  shall  charge,  collect, 
or  receive  for  the  transportation  of  any  passen- 
.ger  or  freight  of  any  description  upon  its  rail- 
road, for  any  distance  within  the  State,  the 
«ame  or  a  greater  amount  of  toU  or  compensa- 
tion than  is  at  the  same  time  charged,  collected, 
or  received  for  the  transportation  in  the  same 
direction  of  any  passenger  or  like  quantity  of 
freight  of  the  same  class  over  a  greater  dis- 
tance of  the  same  road,  all  such  discriminating 
rates,  charges,  collections,  or  receipts,  whether 
made  directly  or  by  means  of  rebate,  drawback, 
or  oUier  shift  or  evasion,  shall  be  deemed  and 
taken  against  any  such  railroad  corporation  as 
prima  taeie  evidence  of  unjust  discrimination 
prohibited  by  the  provisions  of  this  Act.  The 
statute  further  provides  a  penalty  of  not  over 
$5,000  for  that  offense,  and  also  that  the  party 
aggrieved  shall  have  a  right  to  recover  three 
times  the  amount  of  damages  sustained,  with 
ooets  and  attorneys'  fees. 

To  this  declaration  the  Railroad  Company  de- 
murred. The  demurrer  was  sustained  by  the 
lower  court  in  niinois,  and  judgment  rendered 
for  the  defendant.  This,  however,  was  re- 
versed by  the  Supreme  Court  of  that  State,  and 
on  the  case  being  remanded  the  demurrer  was 
overruled;  and  the  defendant  pleaded,  among 
other  things,  that  the  rates  of  toll  charged  in 
the  declaration  were  charged  and  collected  for 
services  rendered  under  an  agreement  and 
undertaking  to  transport  freight  from  Oilman, 
in  the  State  of  Illinois,  to  New  York  City,  in 
the  State  of  New  York,  and  that  in  such  under- 
taking and  agreement  the  portion  of  the  serv- 
ices rendered  or  to  be  rendered  within  the 
43tate  of  Illinois  was  not  apportioned  separate 
from  such  entire  service;  that  the  action  is 
founded  solely  upon  the  supposed  authority  of 
«n  Act  of  the  Legislatiu*e  of  the  State  of  Illi- 
nois, approved  April  7,  1871;  and  that  said  Act 
-does  not  control  or  i^ect  or  relate  to  under- 
takings to  transport  freight  from  the  State  of 
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Illinois  to  the  State  of  New  York,  which  faUs 
within  the  operation,  and  is  wholly  controlled 
by  the  terms  of  the  third  clause  of  section  eight 
of  article  one  of  the  Constitution  of  the  United 
States,  which  the  defendant  sets  up  and  relies 
upon  as  a  complete  defense  and  protection  in 
said  action.  This  question  of  whether  the 
Statute  of  Illinois,  as  applied  to  the  case*  in 
hand,  is  in  violation  of  the  Constitution  of  the 
United  States,  as  set  forth  in  the  plea,  was  sdso 
raised  on  the  trial  by  a  request  of  the  defend- 
ant, the  Railroad  Company,  that  the  court 
should  hold  certain  propositions  of  law  on  the 
same  subject,  which  propositions  are  as  fol- 
lows: 

*'  The  court  holds  as  law  that,  as  the  tolls  or 
rates  of  compensation  charged  and  collected  by 
the  defendant,  in  the  instance  in  question,  were 
for  transportation  service  rendered  in  transport- 
ing freight  from  a  point  in  the  State  of  lUmois 
to  a  point  in  the  State  of  New  York,  under  an 
entfre  contract  or  undertaking  to  transport  such 
freight  the  whole  distance  between  such  points, 
that  the  Act  of  the  General  Assembly  of  the 
State  of  Illinois,  approved  May  2,  1873,  enti- 
tled "  An  Act  to  Prevent  Extortion  and  Unjust 
Discrimination  in  the  Rates  Charged  for  the 
Transportation  of  Passengers  and  Freight  on 
Railroads  in  This  State,  and  to  Punish  the 
Same,  and  Prescribe  a  Mode  of  Procedure  and 
Rules  of  Evidence  in  Relation  Thereto,  and  to 
Repeal  an  Act  Entitled  '  An  Act  to  Prevent 
Unjust  Discrimination  and  Extortion  in  the 
Rates  to  be  Charged  by  the  Different  Railroads 
in  the  State  for  the  Transportation  of  Freight 
on  Said  Roads,'  approved  April  7,  1871,"  does 
not  apply  to  or  control  such  tolls  and  charges, 
nor  can  the  defendant  be  held  liable  in  this 
action  for  the  penalties  prescribed  by  said  Act: 

"  The  court  further  holds  as  law  that  said 
Act  in  relation  to  extortion  and  unjust  discrimi- 
nation cannot  apply  to  transportation  service, 
rendered  partly  without  the  State  and  consist- 
ing of  the  transportation  of  freight  from 
within  the  State  of  Ulinois  to  the  State  of 
New  York,  and  that  said  Act  cannot  operate 
beyond  the  limits  of  the  State  of  Illinois. 

"The  court  further  holds  as  matter  of  law 
that  the  transportation  in  question  falls  within 
the  proper  description  of  '  commerce  among  the 
States,'  and  as  such  can  only  be  regulated  by  the 
Congress  of  the  United  States  under  the  terms 
of  the  third  clause  of  section  8  of  article  1  of  the 
Constitution  of  the  United  States." 

All  of  these  propositions  were  denied  by  the 
court,  and  judgment  rendered  against  the  de- 
fendant, which  judgment  was  affirmed  by  the 
supreme  court  on  appeal. 

The  matter  thus  presented,  as  to  the  control- 
ling infiuence  of  the  Constitution  of  the  United 
States  over  this  legislation  of  the  State  of  Illi- 
nois, raises  the  question  which  confers  jurisdic- 
tion on  Uiis  court.  Although  the  precise  point 
presented  by  this  case  may  not  have  been  here- 
tofore decided  by  this  court,  the  general  subject 
of  the  power  of  the  State  Legislatures  to  regu- 
late taxes,  fares  and  tolls  for  passengers,  and 
transportation  of  freight  over  railroads  with- 
in their  limits  has  been  very  much  considered 
recently;  State  Freight  Tax  Case,  15  Wall.  283 
[82  U.  S.  bk.  21,  L.  ed.  146];  Mvnn  v.  Illinois, 
94  U.  S.  183  [Bk.  24,  L.  ed.  861;  Chicago  etc. 
B.  i?.  Co,  V.  CutU,  Id.  155  [Bk.  U,  L.  ed.,  94]; 
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Ftik  V,  ChicagoetcB.  C5?.Id.l64  [Bk.24,L.ed.97]; 
8t<mey,  Farmers  Loan  db  Trust  Co,  116  U,  S.  807 
rBk.29,  L.ed.6861;  Gloucesler  Ferry  Co,Y,Pa,\U 
U.  8. 204[Bk.  29.  L.  ed.  162] ;  PiekardY,  PuUman 
Southern  Car  Co.  117  U.  8.  84  [Bk.  29,  L.  ed. 
78Cn ;  and  the  question  bow  far  such  regidations, 
made  by  the  States  and  under  state  authority, 
ar^  valid  or  yoid,  as  they  may  affect  the  trans- 
portation of  goods  through  more  than  one  8tate, 
in  one  voyage,  is  not  entirely  new  here.  The 
Supreme  Court  of  Illinois,  in  the  case  now  be- 
fore us,  conceding  that  each  of  these  contracts 
was  in  itself  a  unit,  and  that  the  pay  received 
by  the  Illinois  Railroad  Company  was  the  com- 
pensation for  the  entire  transportation  from  the 
point  of  departure  in  the  State  of  Illinois  to  the 
City  of  New  York,  holds  that  while  the  Stat- 
ute of  Illinois  is  inoperative  upon  that  part  of 
the  contract  which  has  reference  to  the  trans- 
portation outside  of  the  State,  it  is  binding  and 
effectual  as  to  so  much  of  the  transportation  as 
was  within  the  limits  of  the  State  of  BliBois; 
People  V.  Wabash,  8t,  L.  &  P,  R.  B,  Co.  104  HI. 
476;  and  undertaking  for  itself  to  apportion 
the  rates  charged  over  the  whole  route,  aecides 
that  the  contract  and  the  receipt  of  the  money 
for  so  much  of  it  as  was  performed  within  the 
State  of  Illinois  violate  the  statute  of  the  State 
on  that  subject. 

If  the  Hhnois  Statute  could  be  construed  to 
apply  exclusively  to  contracts  for  a  carriage 
which  begins  and  ends  within  the  State,  dis- 
connected from  a  continuous  transportation 
through  or  into  other  States,  there  does  not 
seem  to  be  any  difficulty  in  holding  it  to  be 
valid.  For  instance,  a  contract  might  be  made 
to  carry  goods  for  a  certain  price  from  Cairo  to 
Chicago, or  from  Chicago  to  Alton.  The  charges 
for  t^ese  mij^ht  be  within  the  competency 
of  the  Illinois  Legislature  to  regulate.  The 
reason  for  this  is  tl^t  both  the  charge  and  the 
actual  transportation  in  such  cases  are  exclu- 
sively confined  to  the  limits  of  territory  of 
the  State,  and  is  not  commerce  among  the 
States,  or  interstate  commerce,  but  is  exclu- 
sively commerce  within  the  State.  So  far, 
therefore,  as  this  class  of  transportation,  as  an 
element  of  commerce,  is  affected  bv  the  statute 
under  consideration,  it  is  not  subject  to  the 
constitutional  provision  concerning  commerce 
among  the  States.  It  has  often  been  held  in 
this  court,  and  there  can  be  no  doubt  about  it, 
that  there  is  a  commerce  wholly  within  the 
State  which  is  not  subiect  to  the  constitutional 
provision;  and  the  distinction  between  com- 
merce amon^  the  States  and  the  other  class  of 
commerce,  between  the  citizens  of  a  single 
State  and  conducted  within  its  limits  exclu- 
sively, is  one  which  has  been  fully  recognized 
in  this  court,  although  it  may  not  be  Sways 
easT,  where  the  lines  of  these  classes  approach 
each  other,  to  distinguish  between  the  one  and 
the  other.  The  Daniel  Ball  v.  UniUd  States, 
10  Wall.  557  [77  U.  S.  bk.  19.  L.  ed.  9991;  ZTa^ 
V.  DeCuir,  96  U.  S.  485  [Bk.  24,  L.  ed.  5471; 
Western  Union  Telegraph  Co.  v.  Texas,  106  U. 
8.  460  [Bk.  26,  L.  ed.  i067]. 

It  might  admit  of  question  whether  the  Stat- 
ute of  Illinois,  now  under  consideration,  was 
designed  by  its  f ramers  to  affect  any  other 
class  of  transportation  than  that  which  begins 
and  ends  within  the  limits  of  the  State.  The 
Supreme  Court  of  Illinois  having  hi  this  case 


given  an  interpretation  which  makes  it  apply^ 
to  what  we  understand  to  be  commerce  among^ 
the  States,  although  the  contract  was  made- 
within  the  State  of  IHinois,  and  a  part  of  its^ 
performance  was  within  the  same  State,  we  are^ 
bound,  in  this  court,  to  accept  that  construction. 
It  becomes,  therefore,  necessary  to  inquire- 
whether  the  charge  exacted  from  the  shippers 
in  this  case  was  a  charge  for  interstate  trans- 
portation, or  was  susceptible  of  a  division 
which  would  allow  so  much  of  it  to  attach  to- 
commerce  strictly  within  the  State,  and  so- 
much  more  to  commerce  in  other  States.  The 
transportation,  which  is  the  subject  matter  of 
the  contract,  being  the  point  on  which  the 
decision  of  the  case  must  rest,  was  it  a  trans- 
portation limited  to  the  State  of  Blinois,  or  was- 
It  a  transportation  covering  aU  the  lines  be- 
tween Oilman  in  the  one  case  and  Peoria  in  the* 
other  in  the  State  of  Illinois,  and  the  City  or 
New  York  in  the  State  of  New  York? 

The  Supreme  Court  of  Blinois  does  not  place- 
its  judgment  in  the  present  case  on  the  ground 
that  the  transportation  and  the  charge  are  exclu- 
sively state  commerce;  but,  conceding  that  it 
mav  be  a  case  of  commerce  among  the  States, 
or  interstate  commerce,  whidi  Congress  would 
have  the  right  to  regulate  if  it  had  attempted 
to  do  so,  argues  that  this  Statute  of  Illinois  be- 
longs to  that  class  of  commercial  regulations 
which  mav  be  established  by  the  laws  of  a 
State  until  Congress  shall  have  exercised  ita^ 
power  on  that  subject;  and  to  this  propositioa 
a  large  part  of  the  argument  of  the  Attorney- 
General  of  the  State  before  us  is  devoted,  al- 
though he  eamestlv  insists  that  the  Statute  of 
Illinois,  which  is  the  foundation  of  tlus  action, 
is  not  a  rei^ulation  of  commerce  wiUiin  th& 
meaning  of  the  Constitution  of  the  United 
States.  In  support  of  its  view  of  the  sub- 
ject the  Supreme  Court  of  Blinois  cites  th& 
cases  of  Munn  v.  Illinois,  C.  B.  &  Q.  B.  B. 
Co.  V.  Iowa  and  PHk  v.  Chicago  db  M.  W,  B^ 
B.  Co.,  above  referred  to.  It  cannot  be  denied 
that  the  general  language  of  the  court  in  these 
cases,  upon  the  power  of  Congress  to  regulate 
commerce,  may  be  susceptible  of  the  meaning 
which  the  Illinois  Court  places  upon  it. 

In  Munn  v.  Blinois  Uupral  the  language  or 
this  court  upon  that  suoject  is  as  foUows: 

"  We  come  now  to  consider  the  effect  upon, 
this  statute  of  the  power  of  Congress  to  regulate 
commerce.  It  was  very  properly  said  in  the- 
case  of  State  Tax  on  Baiiway  Gross  Beeeipta, 
16  WaU.  293  [82  U.  S.  bk.21,  L.  ed.  167]  that  'It. 
is  not  everything  that  affects  commerce  that 
amounts  to  a  regulation  of  it,  within  the  mean- 
ing of  the  Constitution.'  Tlie  warehouses  of 
these  plaintiffs  in  error  are  situated  and  their 
business  carried  on  exclusively  within  the  limits, 
of  the  State  of  Illinois.  They  are  used  as  in- 
struments by  those  engaged  in  state  as  well  as- 
those  engaged  in  interstate  commerce;  but  they 
are  no  more  necessarily  a  part  of  commerce  itseii 
than  the  dray  or  the  cart  by  which,  but  for 
them,  grain  would  be  transferred  from  one  rail* 
road  station  to  another.  Incidentally  they  may 
become  connected  with  interstate  commerce, 
but  not  necessarily  so.  Their  regulation  Is  a. 
thing  of  domestic  concern,  and,  certainly,  until 
Congress  acts  in  reference  to  their  interstate  re- 
lations, the  State  may  exercise  all  the  powers  or 
government  over  them,  even  though  in  so  doing: 
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it  may  indirectly  operate  upon  commerce  out- 
side its  immediate  jurisdiction.  We  do  not  say 
that  a  case  may  not  arise  in  which  it  will  be 
found  that  a  State,  under  the  form  of  regulat- 
ing its  own  affairs,  has  encroached  upon  the 
exclusiye  domain  of  Congress  in  respect  to  inter- 
state commerce;  but  we  do  say  that,  upon  the 
facts  as  they  are  represented  to  us  in  this  record, 
that  has  not  been  done." 

In  the  case  of  0,  B.  d  Q.  B,  B,  Co,  v.  Iowa, 
[supra^  which  directly  related  to  railroad  trans- 
portation, the  language  is  as  follows: 

''The objection  that  the  statute  complained  of 
is  void  because  it  amounts  to  a  regulation  of 
commerce  among  the  States,has  been  sufflcientlj 
considered  in  the  case  of  Munn  v.  Illinois.  This 
road,  like  the  warehouse  in  that  case,  is  situated 
within  the  limits  of  a  single  State.  Its  business 
is  carried  on  there,  and  its  regulation  is  a  mat- 
ter of  domestic  concern.  It  is  employed  in 
state  as  well  as  in  interstate  commerce,  and, 
until  Congress  acts,  the  State  must  be  i)ermitted 
to  adopt  such  rules  and  regulations  as  may  be 
necessary  for  the  promotion  of  the  general  wel- 
fare of  the  people  within  its  own  jurisdiction, 
even  though  in  doing  so  those  without  may  be 
indirectly  affected." 

But  the  strongest  language  used  by  this  court 
in  these  cases  is  to  be  found  in  Feik  y.  Chicago 
4b  N.  W.  B,  B.  Co,  [supra],  as  follows: 

"As  to  the  effect  of  the  statute  as  a  regulation 
of  interstate  commerce,  the  law  is  coi^ned  to 
state  commerce,  or  such  interstate  commerce  as 
directly  affects  the  people  of  Wisconsin.  Until 
Congress  acts  in  reference  to  the  relations  of 
this  company  to  interstate  commerce,  it  is  cer- 
tainly within  the  power  of  Wisconsin  to  regu- 
late Its  fares,  etc.,  so  far  as  they  are  of  domestic 
concern.  With  the  people  of  Wisconsin  this 
companj^  has  domestic  relations.  Incidentally, 
these  may  reach  beyond  the  State.  But  cer- 
tainly, until  Congress  undertakes  to  legislate 
for  those  who  are  without  the  State,  Wisconsin 
may  provide  for  those  within,  even  though  it 
may  mdirectly  affect  those  without." 

These  extracts  show  that  the  question  of  the 
right  of  the  State  to  regulate  the  rates  of  fares 
and  tolls  on  railroads,  and  how  far  that  right 
was  affected  by  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  was  presented  to 
the  court  in  those  cases.  And  it  must  be  ad- 
mitted that,  in  a  general  way,  the  court  treated 
the  cases  then  before  it  as  belonging  to  that 
class  of  regulations  of  commerce  which,  like 
pilotage,  bridc^iug  navigable  rivers,  and  many 
others,  could  be  acted  upon  by  the  States,  in  the 
absence  of  any  legislation  by  Congress  on  the 
same  subject. 

By  the  slightest  attention  to  the  matter  it 
will  be  readily  seen  that  the  circumstances 
under  which  a  bridge  may  be  authorized  across 
a  navigable  stream  within  the  limits  of  a  State 
for  the  use  of  a  public  highway,  and  the  local 
rules  which  shall  govern  the  conduct  of  tiie 
pilots  of  each  of  l£e  various  harbors  of  the 
coasts  of  the  United  States,  depend  upon  prin- 
ciples far  more  limited  in  their  application  and 
importance  than  those  which  should  regulate 
the  transportation  of  persons  and  property 
across  the  half  or  the  whole  of  the  continent, 
over  the  territory  of  half  a  dozen  States, 
through  which  they  are  cfuried  without  diange 
of  car  or  breaking  bulk. 


Of  the  members  of  the  court  who  concurred 
in  those  opinions,  there  bein^  two  dissentients, 
but  three  remain,  and  the  writer  of  this  opinion 
is  one  of  the  three.  He  is  prepared  to  take  his 
share  of  the  responsibility  for  the  language  used 
in  those  opinions,  including  the  extracts  above 
presented.  He  does  not  feel  called  upon  to  say 
whether  those  extracts  justify  the  decision  of 
the  Illinois  Court  in  the  present  case.  It  will 
be  seen  from  the  opinions  themselves,  and  from 
the  arguments  of  counsel  presented  in  the  re- 
ports, mat  the  question  did  not  receive  any  very 
elaborate  consiaeration,  either  in  the  opinions  of 
the  court  or  in  the  arguments  of  counsel.  And 
the  question  how  far  a  charge  made  for  a  con- 
tinuous transportation  over  several  States,  which 
included  a  State  whose  laws  were  in  question, 
may  be  divided  into  separate  charges  for  each 
State,  in  enforcing  the  power  of  the  State  to 
regulate  the  fares  of  its  railroads,  was  evidently 
not  fully  considered.  These  three  cases,  with 
others  concerning  the  same  subject,  were  argued 
at  the  same  time  by  able  counsel,  and  in  rela- 
tion to  the  different  laws  affecting  the  subject, 
of  the  States  of  Illinois,  Iowa,  Wisconsin,  and 
Minnesota;  the  main  question  in  all  the  cases 
being  the  right  of  the  State  to  establish  any  lim- 
itation upon  the  power  of  the  railroad  com- 
panies to  fix  the  price  at  which  they  would  carry 
passengers  and  freight.  It  was  strenuously  de- 
nied, and  very  confidently,  by  all  the  railroad 
companies,  that  any  legislative  body  whatever 
had  a  right  to  limit  the  tolls  and  charges  to  be 
made  by  the  carrying  companies  for  transpor- 
tation. And  the  great  question  to  be  dedded, 
and  which  was  decided,  and  which  was  argued 
in  all  those  cases,  was  the  right  of  the  State, 
within  which  a  railroad  company  did  business, 
to  regulate  or  limit  the  amount  of  any  of  these 
traffic  charges. 

The  importance  of  that  question  overshad- 
owed all  others,  and  the  case  of  Munn  v.  IHi- 
nois  was  selected  by  the  court  ^  the  most  ap- 
propriate one  in  which  to  give  its  opinion  on 
that  subject,  because  that  case  presented  the 
question  of  a  private  citizen,  or  unincorporated 
partnership,  engaged  in  the  warehousing  busi- 
ness in  Chicago,  nee  from  an^  claim  oi  right 
or  contract  tmder  an  Act  of  mcorporation  of 
any  State  whatever,  and  free  from  the  question 
of  continuous  transportation  through  several 
States.  And  in  that  case  the  court  was  pre- 
sented with  the  question,  which  it  decided, 
whether  anyone  en^ged  in  a  public  business,  in 
which  all  the  pubbc  had  a  right  to  require  his 
service,  could  be  reflated  by  Acts  of  the  Leg- 
islature in  the  exercise  of  this  public  function 
and  public  duty,  so  far  as  to  limit  the  amoimt 
of  chEurges  that  should  be  made  for  such  serv- 
ices. 

The  railroad  companies  setup  another  defense, 
apart  from  denying  the  general  right  of  the 
Legislature  to  regulate  trimsportation  charges, 
namely:  that  in  meir  charters  from  the  States 
they  each  had  a  contract,  express  or  implied, 
that  they  might  regulate  and  establish  their  own 
fares  and  rates  of  transportation.    These  two 

auestions  were  of  primary  importance;  and 
lOugh  it  is  true  that,  as  incidental  or  auxiliary 
to  these,  the  question  of  the  exclusive  right  of 
Congress  to  make  such  regulations  of  charffes 
as  any  legislative  power  had  the  right  to  make, 
to  the  exclusion  of  the  States,  was  presented,  it 
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received  but  little  attention  at  the  hands  of  the 
court  and  was  passed  over  with  the  remarks  in 
the  opinions  of  the  court  which  have  been  cited. 

The  case  of  The  State  Freight  Tax  [mprd\ 
which  was  decided  only  four  years  before  these 
cases,  held  an  Act  of  the  Legislature  of  Penn- 
sylvania void,  as  being  in  conflict  with  the  com- 
merce clause  of  the  Constitution  of  the  United 
States,  which  levied  a  tax  upon  all  freight  car- 
ried through  the  State  by  any  railroad  company, 
or  into  it  from  any  other  State,  or  out  of  it  into 
any  other  State,  and  valid  as  to  all  freight  the 
carriage  of  which  was  begun  and  ended  within 
the  limits  of  the  State;  because  the  former  was 
a  regulation  of  interstate  commerce,  and  the 
latter  was  a  commerce  solely  within  the  State 
which  it  had  a  right  to  regulate.  And  the  ques- 
tion now  under  consideration,  whether  tnese 
statutes  were  of  a  class  which  the  Legislatures 
of  the  States  could  enact  in  the  absence  of  any 
Act  of  Congress  on  the  subject,  was  considered 
and  decided  in  the  negative. 

It  is  impossible  to  see  any  distinction  in  its 
effect  upon  commerce  of  either  class,  between 
a  statute  which  regulates  the  charges  for  trans- 
portation, and  a  statute  which  levies  a  tax  for 
the  benefit  of  the  State  upon  the  same  transpor- 
tation; and  in  fact  the  judgment  of  the  court  in 
the  State  Freight  Taa  Case  rested  upon  the 
ground  that  the  tax  was  always  added  to  the 
cost  of  transportation,  and  thus  was  a  tax  in 
effect  upon  the  privilege  of  carrying  the  goods 
through  the  State.  It  is  also  very  difficult  to 
believe  that  the  court  consciouslv  intended  to 
overrule  the  first  of  these  cases  without  any  ref- 
erence to  it  in  the  opinion. 

At  the  verv  next  term  of  the  court,  after  the 
delivery  of  these  opinions,  the  case  of  HaU  v. 
De  Cuir  \jmpi'a'\  was  decided,  in  which  the 
same  point  was  considered,  in  reference  to  a 
Statute  of  the  State  of  Louisiana  which  at- 
tempt^ to  regulate  the  carriage  of  passengers 
upon  railroad,  steamboats,  and  other  public 
conveyances,  and  which  provided  that  no  reg- 
ulations of  any  companies  en^ged  in  that  busi- 
ness should  make  any  discrimination  on  ac- 
count of  race  or  color.  This  statute  by  its  terms 
was  limited  to  persons  engaged  in  that  class  of 
business  within  the  State,  as  is  the  one  now 
under  consideration;  and  the  case  presented 
under  the  statute  was  that  of  a  person  of  color 
who  took  passage  from  New  Orleans  for  Her- 
mitage, both  places  being  within  the  limits  of 
the  State  of  Louisiana,  and  was  refused  accom- 
modations in  the  general  cabin  on  account  of 
her  color.  In  regard  to  this,  the  court  declared 
that  "For  the  purposes  of  this  case,  we  must 
treat  the  Act  of  Louisiana  of  February  28, 1869, 
as  requiring  those  engaged  in  interstate  com- 
merce to  give  all  persons  traveling  in  that  State, 
upon  the  public  conveyances  employed  in  such 
business,  equal  rights  and  privileges  in  all  parts 
of  the  conveyance,  without  distinction  or  dis- 
crimination on  account  of  race  or  color  ♦  ♦  ♦. 
We  have  nothing  whatever  to  do  with  it  as  a 
regulation  of  internal  commerce,  or  as  affecting 
anything  else  than  conunerce  among  the 
States." 

And,  speaking  in  reference  to  the  right  of  the 
Stales  in  certain  classes  of  interstate  commerce 
to  pass  laws  regulating  them,  the  opinion  says: 

'*The  line  which  separates  the  powers  of  the 
State  from  this  exclusive  power  of  Congress, 


is  not  always  distinctly  marked;  and  oftentimes 
it  is  not  easy  to  determine  on  which  side  a  par- 
ticular case  belongs.  Judges  not  unf requently 
differ  in  their  reasons  for  a  decision  in  which 
they  concur.  Under  such  circumstances  it 
would  be  a  useless  task  to  undertake  to  ^"s,  au 
arbitrary  rule  by  which  the  line  must,  in  all 
cases,  be  located.  It  is  far  better  to  leave  a 
matter  of  such  delicacy  to  be  settled  in  each  case 
upon  a  view  of  the  particular  rights  involved. 
But  we  think  it  may  safely  be  said  that  state 
legislation  which  seeks  to  impose  a  direct  bur- 
den upon  interstate  commerce,  or  to  interfere 
directly  with  its  freedom,  does  encroach  upon 
the  exclusive  power  of  Congress.  The  statute 
now  under  consideration,  in  our  opinion,  occu- 

Eies  that  position.  It  does  not  act  upon  the 
usiness  through  the  local  instruments  to  be 
employed  after  coming  within  the  State,  but 
directly  upon  the  business  as  it  comes  into  the 
State  from  without,  or  goes  out  from  within. 
While  it  purports  only  to  control  the  carrier 
when  engaged  within  the  State,  it  must  neces- 
sarily influence  his  conduct  to  some  extent  in 
the  management  of  his  business  throughout  his 
entire  voyage.  ♦  «  ♦  It  was  to  meet  just 
such  a  case  that  the  commercial  clause  in  the 
Constitution  was  adopted.*  The  River  Missis- 
sippi passes  through  or  along  the  borders  of 
ten  different  States,  and  its  tributaries  reach 
many  more.  The  commerce  upon  these  waters 
is  immense,  and  its  regulation  clearly  a  matter 
of  national  concern.  If  each  State  was  at  lib- 
erty to  regulate  the  conduct  of  carriers  while 
within  its  jurisdiction,  the  confusion  likely  to 
follow  could  not  but  be  productive  of  great  in- 
convenience and  unnecessary  hardship.  Each 
State  could  provide  for  its  own  passengers  and 
regulate  the  transportation  of  its  own  freight, 
regardless  of  the  interests  of  others.  Nay,moi^, 
it  could  prescribe  rules  bv  which  the  carrier 
must  be  governed  within  tne  State  in  respect  to 

Sassengers  and  property  brought  from  without. 
In  one  side  of  the  river  or  its  tributaries  he 
might  be  required  to  observe  one  set  of  rules, 
and  on  the  other  anotber.  Commerce  cannot 
flourish  in  the  midst  of  such  embarrassments." 
The  applicability  of  this  langua^  to  the  case 
now  under  consideration,  of  a  continuous  trans- 

E)rtation  of  goods  from  New  York  to  central 
linois,  or  from  the  latter  to  New  York,  is  ob- 
vious, and  it  is  not  easy  to  see  how  any  dis- 
tinction can  be  made.  Whatever  may  be  the 
instrumentalities  by  which  this  transportation 
from  the  one  point  to  the  other  is  effected,  it  is 
but  one  voyage,  as  much  so  as  that  of  the  steam- 
boat on  the  Mississippi  River.  It  is  not  the 
railroads  themselves  tnat  are  regulated  by  this 
Act  of  the  Illinois  Legislature,  so  much  as  the 
charge  for  transportation;  and,  in  language  just 
cited,  if  each  one  of  the  States  through  whose 
territories  these  goods  are  transported  can  fix  its 
own  rules  for  prices,  for  modes  of  transit,  for 
times  and  modes  of  delivery,  and  all  the  other 
incidents  of  transportation  to  which  the  word 
"regulation"  can  be  applied,  it  is  readily  seen 
that  the  embarrassments  upon  interstate  trans- 
portation, as  an  element  of  interstate  commerce, 
might  be  too  oppressive  to  be  submitted  to. 
"It  was,"  in  the  language  of  the  court  dted 
above,  "to  meet  lust  sucn  a  case  that  the  com- 
merce clause  of  the  Constitution  was  adopted.'* 
It  cannot  be  too  strongly  insisted  upon,  that 
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the  right  of  continuoiis  transportation  from  one 
end  m  the  country  to  the  other  is  essential  in 
modem  times  to  tiiat  freedom  of  commerce  from 
the  restraints  which  the  States  might  choose  to 
impose  upon  it,  that  the  commerce  clause  was 
intended  to  secure.  This  clause,  giving  to 
Congress  the  power  to  regulate  commerce 
among  the  States,  and  with  foreign  Nations,  as 
this  court  has  said  before,  was  among  the  most 
important  of  the  subjects  which  prompted  the 
formation  of  the  Constitution.  Cook  v.  Penn- 
sylvania,  97  U.  S.  574  [IBk.  24,  L.  ed.  10181; 
Brovm  v.  Maryland,  12  Wheat.  446  [25  U.  S. 
bk.  6,  L.  ed.  688].  And  it  would  be  a  very 
feeble  and  almost  useless  provision,  but  poorly 
adapted  to  secure  the  enture  freedom  of  com- 
merce among  the  States  which  was  deemed  es- 
sential to  a  more  perfect  union  by  the  f ramers 
of  the  Constitution,  if,  at  every  stage  of  the 
transportation  of  goods  and  chattels  through  the 
countiy,  the  State  within  whose  limits  a  part  of 
this  transportation  must  be  done  cpuld  impose 
regulations  concerning  the  price,  compensation, 
or  taxation,  or  any  otner  restrictive  regulation 
interfering  with  and  seriously  embarrassing 
this  commerce. 

The  argument  on  this  subject  can  never  be 
better  stated  than  it  is  by  Chief  Justice  Mar- 
shall in  Omons  v.  Ogden  9  Wheat.  195-6  [22 
U.  S.  bk.  6,  L.  ed.  70J.  He  there  demonstrates 
that  commerce  among  the  States,  Jike  com- 
merce with  foreign  nations,  is  necessarily  a 
commerce  which  crosses  state  lines,  and  ex- 
tends into  the  States;  and  the  power  of  Con- 
gress to  regulate  it  exists  wherever  that  com- 
merce is  found.  Speaking  of  navigation  as  an 
element  of  commerce,  which  it  is,  only  as  a 
means  of  transportation  now  largely  superseded 
by  railroads,  he  says:  **The  power  of  Con^rress, 
then,  comprehends  navigation  within  the  limits 
of  every  State  in  the  Union,  so  far  as  that  nav- 
igation may  be,  in  any  manner,  connected  with 
'commerce' with  foreign  Nations,  or  amon^  the 
several  States,  or  with  the  Indian  Tribes.^  It 
may,  of  consequence,  pass  the  jurisdictional 
line  of  New  York  and  act  upon  the  very  waters 
(the  Hudson  River)  to  which  the  prohibition 
now  under  consideration  applies."  P.  197 
[70].  So  the  same  power  may  pass  the  line  of 
the  State  of  Illinois  and  act  upon  its  restriction 
upon  the  right  of  transportation  extending  over 
several  States,  including  that  one. 

In  the  case  of  Telegraph  Co.  v.  Texas  [supra] 
the  court  held  that  "A  telegraph  company  oc- 
cupies the  same  relation  to  commerce  as  a  car- 
rier of  messages  that  a  railroad  company  does 
as  a  carrier  of  goods;"  and  that  "both  compa- 
nies are  instruments  of  commerce,  and  their 
business  is  commerce  itself."  And  relying 
upon  the  case  of  the  State  Freight  Tax  [supra] 
already  referred  to,  the  court  said  that  a  tax  by 
the  State  of  Texas  upon  all  messages  carried 
within  its  borders  was  forbidden  by  the  com- 
merce clause  of  the  Constitution,  as  being  a 
tax  upon  commerce  among  the  States;  and  ob- 
served that  "The  tax  is  the  same  on  every  mes- 
sage sent,  and  because  it  is  sent,  without  regsurd 
to  the  distance  carried  or  the  price  charged. 
*  *  ♦  Clearly,  if  a  fixed  tax  for  every  two 
thousand  i>ounds  of  freight  carried  is  a  tax  on 
the  freight,  or  for  every  measured  ton  of  a  ves- 
sel a  tax  on  tonnage,  or  for  every  passenger 
carried  a  tax  on  the  passenger,  or  for  the  ^e 


of  goods  a  tax  on  the  goods,  this  must  be  a  tax 
on  the  messages.  As  such,  so  far  as  it  operates 
on  private  messages  sent  out  of  the  State,  it 
is  a  regulation  oi  foreign  and  interstate  com- 
merce and  beyond  the  power  of  the  State. 
That  is  fully  established  by  the  cases  already 
cited." 

In  the  case  of  l^dton  v.  Missouri,  91  U.  S. 
275  [Bk.  23,  L.  ed.  847],  it  was  said:  "It  will  not 
be  denied  that  that  portion  of  commerce  with 
f  orei^  countries  and  between  the  States  which 
consists  in  the  transportation  and  exchange  of 
commodities  is  of  national  importance,  and  ad- 
mits and  requires  uniformity  of  regulation. 
The  very  object  of  investing  this  power  in  the 
General  Ck)vemment  was  to  insure  this  uni- 
formity /against  discriminating  state  legisla- 
tion." 

And  in  Mobile  County  v.  Kimball,  102  U.  8. 
691  [Bk.  26,  L.  ed.  2381,  the  same  idea  is  very 
clearly  stated  in  the  following  language:  *  'Com- 
merce with  foreign  countries  and  among  the 
States, strictly  considered, consists  in  intercourse 
and  traffic,  including  in  these  terms  navigation 
and  the  transportation  and  transit  of  persons 
and  property,  as  well  as  the  purchase,  sale  and 
exchange  of  commodities.  For  the  regulation 
of  commerce  as  thus  defined  there  can  be  only 
one  system  of  rules,  applicable  alike  to  the 
whole  country;  and  the  authority  which  can 
act  for  the  whole  country  can  alone  adopt  such 
a  system.  Action  upon  it  by  separate  States  Is 
not,  therefore,  permissible.  Language  affirm- 
ing the  exclusiveness  of  the  grant  of  power 
over  commerce  as  thus  definea  may  not  be  in- 
accurate, when  it  would  be  so  if  applied  to  leg- 
islation upon  subjects  which  are  merely  aux- 
iliary to  commerce." 

In  the  case  of  Gloucester  Ferry  Co,  v,  Penti" 
syhania  [supra],  decided  two  years  ago,  the 
court  declared  without  dissent  that:  **It  needs 
no  argument  to  show  that  the  commerce  with 
foreign  Nations  as  between  the  States,  which 
consists  in  the  transportation  of  persons  and 
property  between  them,  is  a  pubject  of  national 
character  and  requires  imiformity  of  regula- 
tion." And  still  later,  in  the  case  of  Pickard 
V.  Pullman  Southern  Car  Co,  [supra],  the  whole 
subject  is  very  fully  re-exammed;  and  a  tax  of 
the  State  of  Tennessee  upon  sleepiog  cars  of 
that  company,  which  were  used  in  carryinff 
passengers  through  the  State,  and  iuto  it  ana 
out  of  It,  was  hela  void  as  a  regulation  of  com- 
merce among  the  States. 

The  case  of  Stone  v.  Farmers  Loan  &  T, 
Co,  [supra],  argued  at  the  same  term  as  the 
present,  while  it  does  not  decide  the  latter,  evi- 
dently does  not  support  the  construction  placed 
by  the  Supreme.Court  of  Illinois  upon  the  case 
01  Munn  v.  Illinois,  and  the  other  cases  on 
which  the  court  reUes. 

We  must,  therefore,  hold  that  it  is  not,  and 
never  has  been,  the  deliberate  opinion  of  a  ma- 
jority of  tills  court  that  a  statute  of  a  State 
which  attempts  to  regulate  the  fares  and  charges 
by  railroad  companies  within  its  limits,  for  a 
transportation  which  constitutes  a  part  of  com- 
merce among  the  States,  is  a  valid  law. 

Let  us  see  precisely  what  is  the  degree  of  in- 
terference with  transportation  of  property  or 
persons  from  one  State  to  another  which  this 
statute  proposes.  A  citizen  of  New  York  has 
goods  which  he  desires  to  have  transported  by 
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the  railroad  companies  from  that  city  to  the  in- 
terior of  the  State  of  Illinois.  A  continuous 
line  of  rail  over  which  a  car  loaded  with  these 
goods  can  be  carried,  and  is  carried  habitually, 
connects  the  place  of  shipment  with  the  place 
of  ddivery.  He  imdertakes  to  make  a  contract 
with  a  person  engaged  in  tiie  carrying  business 
at  the  end  of  this  route  from  whence  the  goods 
are  to  start,  and  he  is  told  by  the  carrier:  "I 
am  free  to  make  a  fair  and  reasonable  contract 
for  this  carriage  to  the  line  of  the  State  of  Illi- 
nois, but  when  the  car  which  carries  these 
goods  is  to  cross  the  line  of  that  State,  pursuing 
at  the  same  time  this  continuous  track,  I  am 
met  by  a  law  of  Illinois  which  forbids  me  to 
make  a  free  contract  concerning  this  transpor- 
tation within  that  State,  and  subjects  me  to 
certain  rules  by  which  I  am  to  be  governed  as 
to  the  charges  which  the  same  railroad  com- 
pany in  Illmois  may  make,  or  has  made,  with 
reference  to  other  persons  and  other  places  of 
delivery."  So  that  while  that  carrier  mi^ht  be 
willing  to  carry  these  goods  from  the  City  of 
New  York  to  the  City  of  Peoria  at  the  rate  of 
fifteen  cents  per  hunored  poimds,  he  is  not  per- 
mitted to  do  so  because  the  Illinois  Railroad 
Company  has  already  charged  at  the  rate  of 
twenty-five  cents  per  hundred  pounds  for  car- 
rii^  to  Oilman,  in  Illinois,  which  is  eighty-six 
miles  Sorter  than  the  distance  to  Peoria. 

So,  also,  in  the  present  case;  the  owner  of 
com,  the  principal  product  of  the  country,  de- 
siring to  transport  it  from  Peoria,  in  lUinois,  to 
Kew  York,  finds  a  Railroad  Company  willing 
to  do  this  at  the  rate  of  fifteen  cents  per  hun- 
dred pounds  for  a  carload,  but  is  compelled  to 
pay  at  the  rate  of  twenty-five  cents  per  hundred 
pounds,  because  the  Rfulroad  Company  has  re- 
ceived from  a  person  residing  at  Oilman  twen- 
ty-five cents  i)er  hundred  pounds  for  the  trans- 
portation of  a  carload  of  the  same  class  of 
freight  over  the  same  line  of  road  from  Oilman 
to  In  ew  York.  This  is  the  result  of  the  Statute 
of  Illinois,  in  its  endeavor  to  prevent  unjust 
discrimination,  as  construed  by  the  Supreme 
Court  of  that  State.  The  effect  of  it  is  that 
whatever  may  be  the  rate  of  transportation  per 
mile  charged  by  the  Railroad  Company  from 
Oilman  to  Shelaon,  a  distance  of  twenty -three 
miles,  in  which  the  loading  and  the  unloading 
of  the  freight  is  the  largest  expense  incurred 
by  the  Railroad  Company,  the  same  rate  per 
nule  must  be  charged  from  Peoria  to  the  (Mj 
of  New  York. 

The  obvious  injustice  of  such  a  rule  as  this, 
which  railroad  companies  are  by  heavy  penal- 
ties compelled  to  conform  to,  in  regard  to  com- 
merce among  the  States,  when  applied  to 
transportation  which  includes  Illinois  m  a  long 
line  of  carriage  through  several  States,  shows 
the  value  of  the  constitutional  provision  which 
confides  the  power  of  regulating  interstate 
commerce  to  the  Congress  of  the  United  States, 
whose  enlarged  view  of  the  interests  of  all  the 
States,  and  of  the  railroads  concerned,  better 
fits  it  to  establish  just  and  equitable  rules. 

Of  the  justice  or  propriety  of  the  principle 
which  lies  at  the  loimdation  of  the  Illinois 
Statute  it  is  not  the  province  of  this  court  to 
speak.  As  restricted  to  a  transportation  which 
begins  and  ends  within  the  limits  of  the  State, 
it  may  be  veiy  just  and  equitable,  and  it  cer- 


tainly is  the  province  of  the  State  Legislature 
to  determine  that  question.  But  when  it  is  at- 
tempted to  apply  the  transportation  through  an 
entire  series  of  States  a  principle  of  this  kind, 
and  each  one  of  the  States  shall  attempt  to  estab- 
lish its  own  rates  of  transportation,  its  own 
methods  to  prevent  discrimination  in  rates,  oi 
to  permit  it,  the  deleterious  influence  upon  the 
freedom  of  commerce  among  the  States  and 
upon  the  transit  of  goods  through  those  States 
cannot  be  overestimated.  That  this  si)ecies  of 
regulation  is  one  which  must  be,  if  established 
at  all,  of  a  general  and  national  character,  and 
cannot  be  safely  and  wisely  remitted  to  local 
rules  and  local  regulations,  we  think  is  clear 
from  what  has  already  been  said.  And  if  it  be  a 
regulation  of  commerce,  as  we  think  we  have 
demonstrated  it  is,  and  as  the  Illinois  Court 
concedes  it  to  be,  it  must  be  of  that  national 
character,  and  the  regulation  can  only  appro- 
priately exist  by  general  rules  and  principles, 
which  demand  that  it  should  be  done  by  the 
Congress  of  the  United  States  tmder  the  com- 
merce clause  of  the  Constitution. 

Thejvdgment  of  the  Supreme  Court  of  Illinois 
is  therefore  reversed,  and  tM  ease  remanded  to 
that  court  for  further  proceedings  in  conformity 
toith  this  opinion, 

Mr,  Justice  Bradley,  dissenting: 

The  Chief  Jostiee,  Mr,  Justice  Gray*  and 
myself  dissent  from  the  opinion  and  judgment 
of  the  court  in  this  case,  and  I  am  authorized 
to  state  the  reasons  upon  which  our  dissent  is 
founded: 

The  Wabash,  St.  Louis  &  Pacific  Railway 
Company,  an  Illinois  corporation,  plaintiff  in 
error,  was  sued  by  the  State  of  Illinois  to  re- 
cover a  penalty  for  the  breach  of  its  laws, 
passed  "to  prevent  extortion  and  unjust  dis- 
crimination in  the  rates  charged  for  the  trans- 
portation of  passengers  and  freight  on  railroads 
in  the  State.  The  law  sued  on  was  orginally 
passed  in  1871,  and  revised  in  1878,  and  the 
material  portions  of  its  most  important  section 
are  in  the  following  words,  to  wit: 

"If  any  such  railroad  corporation  shall 
charge,  collect  or  receive  for  the  transportation 
of  any  passenger  or  freight  of  any  description, 
upon  its  railroad,  for  any  distance,  within  this 
State,  the  same  or  a  greater  amount  of  toll  or 
compensation  than  is  at  the  same  time  charged, 
collected  or  received  for  the  transportation  ,in  the 
same  direction,of  any  passenger  or  like  quantity 
of  freight,  of  tiie  same  class,  over  a  greater  dis- 
tance of  the  same  railroad;  ♦  ♦  ♦  or  if  it  shall 
charge,  collect  or  receive  from  any  person  or 
persons,  for  the  use  and  transportation  of  any 
railroad  car  or  cars  upon  its  railroad,  for  any 
distance,  the  same  or  a  greater  amoimt  of  toll 
or  compensation  than  it  at  the  same  time 
charge,  collected  or  received  from  any  other 
person  or  persons,  for  the  use  and  transporta- 
tion of  any  railroad  car  of  the  same  class  or 
number,  for  a  like  purpose,  being  transported 
in  the  same  direction,  over  a  greater  distance  of 
the  same  railroad;  *  *  *  all  such  discriminating 
rates,  charges,  collections,  or  receipts,  whether 
made  directly  or  by  means  of  rebate,  drawback 
or  other  shift  or  evasion,  shall  be  deemed  and 
taken,  against  any  such  railroad  corporation, 
as  prima  facie  evidence  of  unjust  discrimina^ 
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tion,  prohibited  by  the  provisions  of  this  Act; 
^  ♦  ♦  Provided,  Tunoever,  That  nothing  herein 
-contained  shall  be  so  construed  as  to  prevent 
jailroad  corporations  from  issuing  commuta- 
tion, excursion  or  thousand  mile  tickets,  as  the 
:same  are  now  issued  by  such  corporations." 

A  penaltv  of  not  less  than  $1,000,  and  not 
more  than  $5,000,  for  the  first  offense  is  imposed 
for  the  violation  of  the  law;  and  it  was  for  this 
penalty  that  the  Company  was  sued  in  the  Ford 
•County  Circuit  Court. 

The  declaration  alleged,  in  substance,  that 
the  Company  charged  certain  i)arties  fifteen 
cents  per  hundred  pounds  for  carrying  a  load 
of  freight  from  Peoria,  in  the  State  of  Illinois, 
to  New  York,  one  hundred  and  nine  miles  of 
the  distance  being  in  Illinois,  whilst  at  the  same 
time  it  charged  certain  other  parties  twenty- 
five  cents  per  hundred  poimds  for  carrying  a 
like  load  of  the  same  class  of  freight  from  Gil- 
man,  also  in  the  State  of  Illinois,  to  New  York, 
twen^-three  miles  of  the  distance  being  in  Illi- 
nois, both  places  beinf  on  the  line  of  the  road. 
This  allegation  was  substantially  admitted,  and 
Judgment  was  finallv  rendered  in  favor  of  the 
State,  and  was  sustained  by  the  Supreme  Court 
'Of  the  State,  to  which  the  present  writ  of  error 
was  directed.  ^ 

The  main  point  insisted  on  bv  the  Railway 
*Company  in  its  defense  was  that  the  law  on 
whi(£  the  action  was  foimded  is  unconstitu- 
tional in  its  application  to  their  case,  as  being 
«  regulation  of  interstate  commerce.  They  also 
-contended  that  agross  charge  from  Peoria  or 
C^ilman  to  New  York  was  no  evidence  of  any 
particular  charge  within  the  State  of  Illinois. 

The  construction  given  to  the  .law  by  the  Su- 
preme Court  of  Illinois  is  to  be  received  by  us, 
on  a  writ  of  error  brought  for  the  purpose  of 
^questioning  its  constitutionality.  That  con- 
«truction  is  clearlv  exhibited  in  the  following 
:annouiicement  of  tiie  opinion  of  that  court 
when  the  case  was  brought  before  it  a  second 
time.     The  court  says: 

*'We  see  no  reason  to  depart  from  the  con- 
•clusion  reached  in  tkis  case  when  it  was  here 
before.  See  fVcgfe  v^.  8t.  L,  db  P,  Railway  Co. 
104  nl.  476.  But  to  avoid  misapprehension, 
we  deem  it  desirable  to  state  explicitly  that  we 
disclaim  any  idea  that  Illinois  has  authority  to 
regulate  commerce  in  any  other  State.  We  un- 
<derstand  and  sim|tly  hold  that,  in  the  absence 
of  anything  showing  to  the  contrary,  a  single 
■and  entire  contract  to  carry  for  a  gross  sum 
irom  Oilman,  in  this  State,  to  the  City  of  New 
York,  implies  necessarily  that  that  sum  is 
•charged  proportionately  for  the  carriage  on 
•every  part  of  that  distance;  and  that  a  single 
4uid  entire  contract  to  carry  for  a  gross  sum 
from  Peoria,  in  this  State,  to  the  City  of  New 
York,  implies  the  same  thing;  and  that,  there- 
fore, when  it  is  shown  that  there  is  charged  for 
•carru^  upon  the  same  line  less  from  Peoria  to 
New  York  (the  greater  distance},  than  from 
'Oilman  to  New  York  (the  less  distance),  and 
nothing  is  shown  to  the  effect  that  such  in- 
equali^  in  charge  is  all  for  carriage  entirely 
beyond  the  limits  of  this  State,  a  prima  facte 
case  is  made  out  of  unjust  discrimination,  im- 
der  our  statute,  occurring  within  this  State. 
'We  hold  that  the  excess  in  the  charge  for  the 
less  di^ance  presumably  affects  every  part  of 
4he  line  of  carriage  between  Oilman  and  the 


state  line,  proportionately  with  the  balance  of 
the  line.  The  judgment  Is  aflarmed."  Wabasft 
8t,  L,  d  P.  B,    Q>.  V.  minois,  105  111.  236. 

We  have  no  doubt  that  this  view  of  the  pre- 
sumed equal  distribution  of  the  charge  to  every 
part  of  the  route  is  correct.  If  one  tenth,  or 
any  other  proportion,  of  the  whole  route  of 
transportation  was  in  Illinois,  the  dear  pre- 
sumption is,  if  nothing  be  shown  to  the  con- 
trary (as  nothing  was  shown),  that  the  like'pro- 
portion  of  the  whole  charge  was  made  for  the 
transportation  in  that  State. 

The  principal  question  in  this  case.therefore, 
is  whether,  in  the  absence  of  congressional  leg- 
i8lation,a  State  Legislature  has  the  power  to  reg- 
ulate the  charges  made  by  the  railroads  of  the 
State  for  transporting  goods  and  passengers  to 
and  from  places  within  the  State,  when  such 
goods  or  passen^rs  are  brought  from,  or  ear- 
ned to,  points  without  the  State,  and  are,  there- 
fore, in  course  of  transportation  from  another 
State,  or  to  another  State.  It  is  contended  that 
as  such  transportation  is  commerce  between  or 
amon£  different  States,  the  power  does  not  ex- 
ist. The  majority  of  the  court  so  hold.  We 
feel  obliged  to  dissent  from  that  opinion.  We 
think  that  the  State  does  not  lose  its  power  to 
regulate  the  charges  of  its  own  railroads  in  its 
own  territory,  simply  because  the  goods  or  per- 
sons transported  have  been  brou&:ht  from  or 
are  destined  to  a  point  beyond  the  State  hi  an- 
other State. 

The  case  before  us  is  not  embarrassed  by  any 
allegation  of  a  contract  between  the  State  and 
the  Company;  it  is  a  question  of  the  power  to 
regulate,  pure  and  simple.  The  State  has  never 
contracted  away  or  attempted  to  contract  away 
this  power. 

It  is  also  unembarrassed  by  any  federal  legis- 
lation on  the  subject.  No  one  disputes  t^t 
Congress  might,  if  it  saw  fit,  under  its  power 
to  regulate  commerce  among  the  several  States, 
regulate  the  matter  under  consideration;  but  it 
has  not  done  so.  The  question  rests  solely  and 
entirely  upon  the  power  of  the  State,  when  un- 
restrained by  any  contract,  or  by  any  action  of 
the  le^lative  department  of  the  United  States. 
Does  It  follow,  then,  that  because  Congress  has 
the  power  to  regulate  this  matter, though  it  has 
not  exercised  that  power,  therefore  the  State  is 
devested  of  all  power  of  regulation?  That  is 
thequestion  before  us. 

We  had  supposed  that  this  question  was  con- 
cluded by  the  previous  decisions  of  this  court; 
that  all  local  arrangements  and  regulations  re- 
spectinghi^hways,tumpikes,railroads,  bridges, 
canals,  feiries,  dams  and  wharves,  within  the 
State,  their  construction  and  repair,  and  the 
charges  to  be  made  for  their  use,  though  ma- 
terially affecting  commerce,  both  internal  and 
external,  and  thereby  incidentally  operating  to 
a  certain  extent  as  regulations  of  interstate  com- 
merce, were  within  tiie  power  and  iurisdiction 
of  the  several  States.  That  is  still  our  opin- 
ion. 

It  is  almost  a  work  of  supererogation  to  re- 
fer to  the  cases.  They  are  legion.  A  few, 
only,  will  be  selected  and  referred  to: 

The  first  great  case  on  the  subject  was  that 
of  Wilson  V.  Black  Bird  Greek  etc.  Co.  2  Pet.  245 
r27  U.  S.  bk.  7,  L.  ed.  412],  where  the  State  of 
Delaware  had  authorized  a  dam  in  a  navigable 
tide  water  creek  of  that  State,  communicating 
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with  JDelaware  Bay;  and  Chief  Justice 'MaishaW, 
ddiveriog  the  unanimous  opinion  of  the  court, 
said:  *'The  value  of  the  property  on  its  banks 
must  be  enhanced  by  excluding  the  water  from 
the  mardi,  and  the  health  of  the  inhabitants 
probably  improved.  Measures  calculated  to 
produce  these  objects,  provided  they  do  not 
come  into  collison  with  Uie  powers  of  the  Gen- 
eral Government,  are  undoubtedly  within  those 
which  are  reserved  to  the  States.  But  the  meas- 
ure authorized  by  this  Act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge  the 
rights  of  those  who  have  been  accustomed  to 
use  it.  But  this  abridgment,  unless  it  comes 
in  conflict  with  the  Constitution  or  a  law  of 
the  United  States,  is  an  affair  between  the  (Gov- 
ernment of  Delaware  and  its  citizens,  of  which 
this  court  can  take  no  co^izance.  The  counsel 
for  the  plaintiff  in  error  msist  that  it  comes  in 
conflict  with  the  power  of  the  United  States 
'to  regulate  commerce  with  forei^  Nations 
and  amoner  the  several  States.'  If  Congress 
had  passed'any  Act  which  bore  upon  the  case, 
any  Act  in  execution  of  the  power  to  regulate 
conunerce,  the  object  of  which  was  to  control 
state  legislation  over  those  small  navigable 
creeks  into  which  the  tide  flows,  and  which 
abound  throughout  the  lower  countrv  of  the 
Middle  and  Southern  States, we  should,  feel  not 
much  difficulty  in  saying  that  a  state  law  com- 
ing in  conflict  with  such  Act  would  be  void. 
But  Congress  has  passed  no  such  Act.  The  re- 
pugnancy of  the  law  of  Delaware  to  the  Con- 
stitution is  placed  entirely  on  its  repugnancy  to 
the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States;  a  power 
which  has  not  been  so  exercised  as  to  affect  the 
question.  We  do  not  think  the  Act  empower- 
ing the  Blackbird  Creek  Marsh  Company  to 
place  a  dam  across  the  creek  can,  under  aU 
the  circumstances  of  the  case,  be  considered  as 
repugnant  to  the  power  to  regulate  commerce 
in  its  dormant  state,  or  as  being  in  conflict  with 
any  law  passed  on  the  subject. 

This  case  was,  in  all  things,  affirmed  by  the 
later  case  of  Oilman  v.  Philadelphia,  8  Wall. 
713  [70  U.  S.  bk.  18,  L.  ed.  96].  The  Legisla- 
ture  of  Pennsylvania  authorized  the  City  of 
Philadelphia  to  erect  a  permanent  bridge  across 
the  Bchuvlkill  River,  a  navigable  water,  at  the 
foot  of  Chestnut  Street.  It  was  sought  to  re- 
strain the  erection  of  this  bridge  on  the  same 
crounds  which  had  been  urged  in  the  Blackbird 
Creek  Case;  but  the  Circuit  Court  of  the  United 
States  refused  to  interfere,  and  dismissed  a  bill 
for  an  injunction.  The  decision  was  sustained 
by  this  court,  which  held  that  it  was  for  Con- 

g'ess  to  determine  when  its  full  power  to  regu- 
te  commerce  should  be  brought  into  activity, 
and  as  to  the  regulations  and  sanctions  which 
Bhouldbe  provided;  and  that,  until  the  dor- 
mant power  of  the  Constitution  is  awakened 
and  made  effective  by  appropriate  legislation, 
the  reserved  power  of  the  States  is  plenary, 
and  its  exercise  in  good  faiCh  cannot  be  made 
the  subject  of  review  by  this  court 

These  principles  are  reaffirmed  in  the  still 
more  recent  case  of  Eseariaba  etc.  Go.  v.  Chica- 
go,  107  U.  S.  678  [Bk.  27,  L.  ed.  442].  In  that 
case  the  authorities  of  Chicago,  under  the  pow- 
ers conferred  upon  them  by  the  Legislature  of 
Illinois,  regulated  the  times  for  opening  and 
closing  the  draws  in  the  bridges  crossing  the 


Chicago  River,  so  as  to  accommodate  the  locai 
travel  across  them  at  certain  times,  and  to  al- 
low the  passage  of  vessels  at  others.     Thi» 
operated^ as  a  regulation  of  the  commerce  on 
the  river,  includmg  interstate  and  foreign,  as- 
well  as  domestic  commerce.    But  there  being 
no  legislation  of  Congress  to  the  contrary,  this 
court  held  that  the  power  was  constitution^ly 
exercised.    Commerce  was  affected;  commerce 
was  even  incidentally  regulated;  but  the  juris- 
diction of  the  State,  and  of  the  city  acting  un- 
der state  authority,  was  unhesitatingly  recog- 
nized by  the  court.    Mr.  JiLstice  Field,  deliver- 
ing the  opinion   of  the  court,  said:     ''The 
Cmcago  River  and  its  branches  must. therefore,, 
be  deemed  navigable  waters  of  the  United 
States,  over  which  Congress  under  its  commer- 
cial power  may  exerdse  control  to  the  extent- 
necessarjr  to  protect,  preserve  and  improve  the 
free  navigation.  But  the  States  have  full  power 
to  regulate  within  their  limits  matters  of  inter* 
nal  police,  including  in  that  general  desi^a> 
tion  whatever  will  promote  the  peace,  comfort,, 
convenience  and  prosperity  of  the  people.   This 
power  embraces  the  construction   of   roads, 
canals  and  bridges,  and  the  establishment  of 
ferries,  and  it  can  generallv  be  exercised  more- 
wisely  by  the  States  than  bV  a  distant  author- 
ity. «  *  *  Nowhere  could  the  power  to  control 
the  bridges  in  that  city,  their  construction^ 
form  and  strength,  and  the  size  of  Uieir  draws, 
and  the  manner  and  times  of  using  them,  be- 
better  vested  than  with  the  State,  or  the  au- 
tiiority  of  the  city  upon  whom  it  has  devolved 
that  duty.    When  its  power  is  exercised,  so  aS' 
to  unnecessarily  obstruct  the  navigation  of  the 
river  or  its  branches.  Congress  may  interf ere:- 
and  remove  the  obstruction.  *  *  *  But  untii 
Congress  acts  on  the  subject,  the  power  of  the- 
State  over  bridges  across  its  navigable  streams, 
is  plenary." 

The  doctrines  announced  in.  these  cases  ap- 
ply not  only  to  dams  in,  and  bridges  over,  nav- 
igable streams,  but  to  all  structures  and  appli- 
ances in  a  State  which  mav  incidentally  inter* 
fere  with  commerce,  or  winch  may  be  erected 
or  created  for  the  f urtheKice  of  commerce, 
wheUier  by  water  or  by  land.    It  is  matter  of 
common  knowledge  that,  from  the  beginning  of 
the  government,  tne  States  have  exercised  al- 
most exclusive  control  over  roads,  bridges,  fer- 
ries, whajTves  and  harbors.    No  one  has  doubt- 
ed their  right  to  do  so.    It  is  recognized  in  the 
5reat  case  of  Gibbons  v.  Ogden,  where  Chiefs 
usUce  Marshall,  after  enumerating  some  of 
the  powers  reserved  to  the  States,  says:  "  They 
form  a  portion  of  that  immense  mass  of  legis- 
lation which  embraces  everything  within  the- 
territory  oi  a  State  not  surrendered  to  the  Gen-^ 
eral  Qovemment;  all  which  can  be  most  advan- 
tageously exercised  by  the  States  themselves. 
Inspection  laws,  quarantine  laws,  health  laws 
of  every  description,  as  well  as  laws  for  regu- 
lating the  internal  commerce  of  the  State,  and 
those  which  respect  turnpike  roads,  ferries,, 
etc.,  are  component  parts  of  this  mass."    And 
he  adds  (what  is  very  pertinent  to  this  discus- 
sion): "No  direct  general  power  over  these* 
objects  is  granted  to  Congress;  and,  conse- 
quenUy,  they  remain  subject  to  state  legisla- 
tion.   If  the  legislative  power  of  the  Union  canr 
reach  them,  it  must  be  for  national  purposes;, 
it  must  be  where  the  power  is  expressly  giveok 
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for  a  special  purpose;  or  is  clearly  incidental  to 
some  power  which  is  expressly  given." 

The  case  of  Pa/rkerBbv/raete,  Trans.  Co,  v. 
Parhtr^urg,  107  U.  8.  691  [Bk.  27,  L.  ed.  684], 
related  to  wharves.  The  City  of  Parkersburg 
bad  built  certain  wharves  for  the  accommoda- 
tion of  vessels,  principally  steamboats,  naviga- 
ting the  Ohio  River.  The  transportation  com- 
X)any,being  the  owner  of  several  steamboatsbly- 
ing  on  that  river,  complained  of  the  whariagje 
charges  as  being  extortionate  and  an  unconsti- 
tutional interference  with  the  commerce  of  the 
Ohio  River.  It  was  shown  that  the  charges 
were  imposed  by  authority  derived  from  the 
state  laws;  and  we  held  that  until  Congress  in- 
terfered, the  charges  for  wharfage  was  a  mat- 
ter of  state  law,  and  of  state  jurisdiction.  We 
then  said:  **  Wharves,  levees  and  landing  places 
are  essential  to  commerce  by  water,  no  less 
than  a  navigable  channel  and  a  clear  river. 
But  they  are  attached  to  the  land;  they  are 
private   property,    real  estate;   and   they  are 

Immarily,  at  least,  subject  to  the  local  state 
aws.  *  *  *  Until  Congress  has  acted,  the  courts 
of  the  United  States  cannot  assume  control 
over  the  subject  as  a  matter  of  federal  cogni- 
zance. It  is  Congress,  and  not  the  judicial  de- 
partment, to  which  the  Constitution  has  given 
the  power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States.  The  courts 
can  never  take  the  initiative  on  the  subject." 

There  is  a  class  of  subjects,  it  is  true,  per- 
taining to  interstate  and  foreign  commerce, 
which  require  general  and  uniform  rules  for 
the  whole  country,  so  as  to  obviate  imjust  dis- 
criminations against  any  part,  and  in  respect  of 
which  local  regulations  made  by  the  States 
would  be  repugnant  to  the  power  vested  in 
Congress,  and,  merefore,  unconstitutional;  but 
there  are  other  subjects  of  local  character  and 
interest  which  not  only  admit  of,  but  are  gen- 
erally best  regulated  by  state  authority.  This 
distinction  is  pointed  out  and  enforced  in  the 
case  of  Gooley  v.  Port  Wardens  of  Phila.  13 
How.  290  [68  U.  S.  bk.  18,  L.  ed.  996].  In  that 
case  it  was  held  that  the  pilotage  regulations 
of  the  different  courts  of  the  country  belong  to 
the  latter  class,  and  are  susceptible  of  state 
regulation.  This  case  has  been  approved  in 
several  subsequent  decisions.  Oilman  ▼.  Phila- 
ddphia,  ttbi  supra;  CrandaU  ▼.  Nevada,  6 
WaU.  85,  42[78  U.  S.  bk  18.  L.  ed.  746];  Mb 
parU  McNieh  18  Wall.  286  [80  U.  8.  bk.  20,  L. 
ed.624];  Oa>orm  v.  Mobile.lh  Wall.482  [88  U.S. 
bk.  21,  L.  ed.  478];  Chicago  eU.  B.  Co,y.  FulUr, 
17  Wall.  569  [84  U.  S.  bk.21,  L.  ed.714];  Hodd 
Y.  Heartt,  21  Wall.  581,  682  [88  U.  8.  bk. 
22,  L.  ed.  6641;  Packet  Go.  v.  Keokuk,  95  U. 
8.  88  [Bk.  24,  L.  ed.  881];  Pound  v.  Turck,  95 
U.  8.  462  [Bk.24,  L.  ed.  526];ira^  v.  De  Cuir, 
95  U.  8.  ^  [Bk.  24,  L.  ed.  548];  Wilson  v. 
McNamee,  102  U.  8.  575  [Bk.  26,  L.  ed.  235]; 
Mobile  Co.Y.  KimbaU,  102  U.  8.  698  [Bk.  26,  L. 
ed.  240];  Packet  Co.  v.  Trustees,  Catlettsburg,  105 
U.  8.  562  [Bk.  26,  L.  ed.  1170]. 

It  is  hardly  necessary  to  argue  that,  in  ref- 
erence to  this  rule,  railroads,  canals,  turnpikes, 
bridges,  ferries  and  wharves  belong  to  the  cate- 
gory of  local  subjects,  local  means  and  local 
aids  of  commercial  intercourse.  Congress  ma^ 
establish  national  roads,  canals  and  bridges,  'it 
is  true;  but  we  speak  of  those,  hitherto  the 
most  part,  which  are  constructed  and  estab- 


lished imder  state  authority:  and  in  reference 
to  these,  it  seems  to  us  very  clear  that,  in  the 
absence  of  congressionai  legislation  to  the  con- 
trary, they  are  not  only  susceptible  of  state 
regulation,  but  properly  amenable  to  it,  irre- 
spective of  other  considerations  to  which  we 
shall  refer. 

The  highways  in  a  State  are  the  highways  of 
the  State.  Convenient  ways  and  means  of  in- 
tercommunication are  the  nrst  evidence  of  the 
civilization  of  a  people.  The  highways  of  a 
country  are  not  of  private  but  of  public  insti- 
tution and  regulation.  In  modern  times,  it  is 
true,  government  is  in  the  habit,  in  some  coun- 
tries of  letting  out  the  construction  of  impor- 
tant highways,  requiring  a  large  expenditure  of 
capital,  to  agents,  generally  corporate  bodies 
created  for  the  purpose,  and  giving  to  them  the 
right  of  taxing  those  who  travel  or  transport 
goods  thereon,  as  a  means  of  Sbtainins^  com- 
pensation for  their  outlay.  But  a  superintend- 
ing power  over  the  highways,  and  the  charges 
imposed  upon  the  public  for  their  use,  always 
remains  in  the  government.  This  is  not  only 
its  indefeasible  right,  but  is  necessary  for  the 
protection  of  the  people  against  extortion  and 
abuse.  These  positions  we  deem  to  be  incon- 
trovertible. Indeed,  they  are  adjudged  law  in 
the  decisions  of  this  court.  Railroads  and  rail- 
road corporations  are  in  this  category. 

Now,  since  every  railroad  may  be,  and  gen- 
erally is,  a  medium  of  transportation  for  inter- 
state commerce,  and  affects  that  commerce; 
and  since  the  charges  of  fare  and  freight  for 
such  transportation  affect  and  incidentally  reg- 
ulate that  commerce;  and  since  the  railroad 
could  not  be  built,  and  the  charges  upon  it 
could  not  be  exacted,  without  authority  from 
the  State,  it  follows  as  a  necessary  consequence 
that  the  State,  in  the  exercise  of  its  undoubted 
functions  and  sovereignty,  does  in  the  estab- 
lishment and  regulation  of  railroads,  to  a  cer- 
tain and  a  very  material  extent,  not  only  do 
thai  which  affects,  but  incidentally  regulates 
commerce.  It  does  so  by  the  very  Act  of  au- 
thorizing the  construction  of  xailroads  and  the 
collection  of  fares  and  freights  thereon.  No 
one  doubts  its  powers  to  do  mis.  The  very  be- 
ing of  the  plaintiffs  in  error,  the  very  existence 
of  their  railroad,  the  very  power  they  exercise 
of  charging  fares  and  freights,  are  all  derived 
from  the  State.  And  yet,  according  to  the  ar- 
gument of  the  plaintiiis  in  error,  pursued  to  its 
legitimate  consequences,  the  Act  of  the  State 
in  doine  all  this  ought  to  be  regarded  as  null 
and  voia  because  it  operates  as  a  regulation  of 
commerce  among  the  States.  Not  only  does 
the  right  to  charge  fares  and  freights  at  all, 
come  to  a  railroad  company  from  the  grant  of 
the  State,  but  the  amount  of  such  clmrges  is 
also  regulated  by  the  state  law,  either  by  the 
charter  of  the  company,  or  by  legislative  regu- 
lations, or  by  the  general  law  that  the  charges 
i^all  be  reasonable;  and  that  is  state  law  and 
not  United  States  law.  Where  else  but  from 
the  laws  of  the  State  does  the  railroad  company 
get  its  right  to  charge  any  fares  or  freight  at 
all?  And  since  its  being,  its  franchises,  its 
powers,  its  road,  its  right  to  char^,  all  come 
from  the  State,  and  are  the  creation  of  state 
law,  how  can  it  be  contended  that  the  State  has 
no  power  of  regulation  over  those  charges,  and 
over  the  conduct  of  the  company  in  the  trans- 
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directly  affect  those  without."  The  law  was  sus- 
tained, and  the  bill  of  complaint  was  dismissed. 

We  do  not  see  how  this  case  can  be  distin- 
c^uished  from  that  now  under  consideration. 
The  fact  that  in  Peik^a  Oase  there  was  a  classi- 
fication of  freights  and  a  limitation  of  char^^, 
and  in  the  present  case  a  prohibition  of  discrim- 
ination in  the  charges,  is  a  distinction  without 
a  difference.  The  opinion  is  brief,  it  is  true, 
but  all  the  principles  involved  in  it  were  so  fully- 
discussed  in  the  cases  immediately  preceding, 
begininf  with  that  of  Munn  v.  lUmoiB,  that  no 
extended  discussion  of  Peil^s  Case  was  deemed 
necessary.  All  the  justices  who  concurred  in 
the  opinion  were  entirely  satisfied  with  it.  The 
cases  were  all  argued  at  the  same  time,  or  in 
reference  to  each  other«  and  were  considered 
together.  But  there  stands  the  judgment  of  the 
court,  and,  in  our  apprehension,  the  judgment 
in  the  present  case  is  directly  opposed  to  it. 

We  have  omilted  to  cite  a  number  of  cases 
corroborating  the  views  we  have  expressed. 
The  case  of  atate  Tax  on  R,  Grass  Beceipts,  15 
WaU.^4  [82  U.  S.  bk.  21,  L.  ed.  164],  is 
weighted  with  arguments  and  considerations  in 
this  direction.  We  would  also  refer  to  Ihe  cases 
of  Osborne  v.  Mobile,  10  WaU.  470  [88  U.  S.  bk. 
21,  L.  ed.  4701;  Ohieoffo  etc.  E.  Co.  v.  Fuller,  17 
WaU.  560  [84  U.  8.  bk.  21,  L.  ed.  7101;  R-  ^' 
Commission  Oases.  116  U.  S.  807,  884,  885  [Bk. 
29,  L.  ed.  686,  645]. 

It  is  supposed  that  the  decision  in  HoUy.  Be 
Cuir,  95  U.  S.  485  [Bk.  24,  L.  ed.  547],  supports 
the  contention  of  the  plaintiffs  in  error.  We 
think  not.  What  was  that  case?  A  Statute  of 
Louisiana,  as  construed  by  its  courts,  prohib- 
ited those  engaged  in  the  business  of  carrying 
passengers,  in  that  State  (including  those  en- 
gaged m  interstate  commerce),  from  making 
any  discrimination  on  account  of  race  or  color 
in  the  use  of  the  accommodations  in  their  con- 
veyances; a  direct  regulation  of  commerce,  and 
within  ^e  reason  of  the  tax  cases  before  referred 
to.  A  steamer  which  regularly  plied  between 
Kew  Orleans  and  Yicksburg  haa  a  cabin  spe- 
cially set  apart  for  white  persons,  and  De  Cuir, 
a  colored  person,  being  refused  admission  to 
that  cabin,  sued  for  damages.  We  held  that 
the  law  (as  above  suggested)  was  a  direct  regula- 
tion of  commerce  anda  burden  upon  it  It  com- 
pelled the  steamboat  proprietors  to  place  col- 
ored persons  traveling  from  one  place  to  another 
in  Louisinia,  in  the  cabin  set  apart  for  white 
persons,  many  of  whom  were  bound  to  another 
•State;  and,  therefore,  in  its  operation  was  a  reg- 
ulation of  interstate  commerce.  It  was  against 
the  rule  that,  in  the  absence  of  action  by  Con- 
gress, commerce  must  remain  free  and  untram- 
meled.  By  that  rule  the  proprietor  of  the  vessel 
was  at  liberty  to  adopt  such  reasonable  rules 
and  regulations  for  the  disposition  and  comfort 
of  passengers  upon  his  boat,  while  pursuing  its 
voyage,  as  seemed  to  him  most  for  the  interest 
of  all  concerned.  The  statute  took  away  from 
him  this  power  so  long  as  he  was  within  Louisi- 
ana. We  especiaUy  distinguished  the  case  from 
those  of  Munn  v.  Illinois,  Peik  v.  B,  R.  Co. ,  and 
the  cognate  cases,  as  belonging  to  a  different 
category,  and  governed  by  different  considera- 
tion; and  the  difference  between  them  seems  to 
us  very  apparent. 

The  OMtf  Justice,  in  delivering  the  opinion 
of  the  court  8fdd:  'There  can  be  no  doubt  but 


that  exclusive  power  has  been  conferred  upon 
Congress  in  respect  to  the  regulation  of  corn- 
merce  among  the  several  States.  The  difficulty 
has  never  been  as  to  the  existence  of  this  power,, 
but  as  to  what  is  to  be  deemed  an  encroachment 
upon  it;  for,  as  has  been  often  said,  'Legislation 
may  in  a  great  variety  of  ways  affect  commerce- 
and  persons  en^ged  in  it  without  constituting 
a  regulation  of  it  within  the  meaning  of  the  Con- 
stituaon.'  Sherlock  v.  Ailing,  98  U.S.  108  [Bk. 
28,  L.  ed.  820];  StaU  Tax  on  R.  Gross  Receipt* 
\supra\.  Thus,  in  Munn  v.  Illinois,  94  U.  S. 
118  (Bk.  24,  L.  ed.  77],  it  was  decided  that  a 
State  might  regulate  the  charges  of  public  ware- 
houses, and,  in  Chic.  B.  &  Q.  R,  Co.  v.  Cutis,  94 
U.  S.  155  [Bk.  24,  L.  ed.  94],  of  railroads  situ- 
ate entirely  within  the  State,  even  though  those 
engaged  in  commerce  among  the  States  might 
sometimes  use  the  warehouses  or  the  railroads 
in  the  prosecution  of  their  business."  After 
referring  to  the  cases  of  dams  and  bridges  over 
navi^ble  waters,  and  of  turnpikes  and  ferries^ 
the  Uhitf  Justice  continued:  '*By  such  statutes- 
the  States  regulate,  as  a  matter  of  domestic  con- 
cern, the  instruments  of  commerce  situated 
wholly  within  their  own  jurisdictions,  and  over 
which  they  have  exclusive  governmental  con- 
trol, except  when  employed  in  interstate  com- 
merce. As  they  can  only  be  used  in  the  State, 
their  regulation  for  all  purposes  may  properly 
be  assumed  by  the  State,  until  Congress  acts  iu 
reference  to  t&eir  foreign  or  interstate  relations. 
When  Congress  does  act,  the  state  laws  are  su- 
I)erseded,  only  to  the  extent  that  they  affect 
commerce  outside  the  State  as  it  comes  within 
the  State."  He  then  added:  *'But  we  think  it 
may  safely  be  said  that  state  legislation  which 
see&s  to  impose  a  direct  burden  upon  interstate 
commerce,  or  to  interfere  directly  with  its  free- 
dom, does  encroach  upon  the  exclusive  power 
of  Congress.  The  statute  now  under  consider- 
ation, in  our  opinion,  occupies  that  position.  It 
does  not  act  upon  the  business  through  the  local 
instruments  to  be  cjnployed  after  coming  with- 
in the  State,  but  directly  upon  the  business  as 
it  comes  into  the  State  from  without,  or  goes 
out  from  within."  The  distinction  here  taken 
seems  to  us  sound  and  to  distinguish  the  pres- 
ent case  from  that  of  De  Cuir.  In  the  Peik 
Case,  and  others  of  like  character,  the  State 
regulated  the  charges  made  upon  an  instrument 
of  commerce  (a  railroad)  situated  within  the 
State  and  under  its  Jurisdiction;  such  charges 
being  made  by  vtrtue  of  the  State's  authority; 
in  the  2>0  Cuir  Case  it  attempted,  as  the  law 
operated,  to  regulate  the  manner  of  carrying 
passengers  on  an  instrument  of  commerce  hav- 
ing no  fixed  location,  by  plying  on  navigable 
waters  within  and  without  the  State;  in  other 
words,  it  attempted  to  regulate  interstate  com- 
merce itself,  directly,  in  a  matter  in  which  it 
had  no  special  prerogative  to  legislate. 

Other  cases  are  referred  to  by  the  plaintiff  in 
error  in  support  of  their  contention;  but  we 
think  that  no  case  can  be  found  which  is  not 
clearly  distinguishable  from  the  present  on 
some  or  one  of  the  grounds  already  referred  to. 

The  inconvenience  which  it  has  been  sup- 
posed in  ar^ment  would  follow  from  the  exe- 
cution of  me  laws  of  Illinois  we  think  have 
been  greatly  exaggerated.  But  if  it  should  be 
found  to  present  any  real  difficulty  in  the  modes 
of  transaicting  busmess  on  through  lines,  it  is 
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Uways  in  the  power  of  CoDgress  to  make  such 
reasonable  regulations  as  the  interests  of  inter- 
state commerce  may  demand,  without  denud- 
ing the  States  of  their  just  powers  over  their 
own  roads  and  their  own  corporations. 


Sabine  ROBBINS,  P?/.  in  Err., 

V, 

TAXING  DISTRICT  OP  SHELBY  COUN- 
TY, TENNESSEE, 

<From  Lawyers*  ed.  U.  8.  Reports,  Bk.  80,  p.  694.) 

1.  The  power  of  Congpress  to  resmlate  in- 
terstate eommerce  is  ezclusive  when 
its  subjects  are  national  in  character,  or 
admit  only  of  one  uniform  system  or 
plan  of  re^fulation. 

2.  Where  its  power  is  exclusive,  the  faU- 
nre  of  Conffress  to  make  express 
reKulations  indicates  its  will  that  the 
BUDject  shall  be  left  free  from  any  re- 
strictions or  impositions. 

S.  A  State  eannot  levy  a  tax,  or  impose 
any  other  restriction  npon  the  eitisens 
or  inhabitants  of  other  States  for  sell- 
ins  or  seekine  to  sell  their  foods  in 
such  State  before  they  are  introduced 
therein. 

4.  The  negfotiation  of  sales  of  ffoods 
iMrhieh  are  in  another  Statet  for  the 

gorpose  of  introducing  them  into  the 
tate  in  which  the  negotiation  is  made, 
is  interstate  commerce*  Such  com- 
merce is  not  subject  to  state  taxation, 
even  though  there  be  no  discrimination 
between  it  and  domestic  commerce. 

CSahmitted  Jan.  8, 1886.  Submission  set  aside  and 
argument  ordered  March  8, 1886).  Argued  Nov.  5, 
18W.    Decided  March  7, 1877.) 

IN.ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee.  Reported  below,  18  Lea, 
BOS.    Reversed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  coiut  and  in  the  dissenting 
opinon  by  the  Chief  Justice.  See  also  the  fol- 
lowing case  of  Corson  v.  Maryland. 

Meters.  Lake  E*  Wrigrht  and  F.  T*  Ed- 
monson* for  plaintiff  in  error: 

The  Act  in  question  is  in  violation  of  that 
part  of  article  1,  section  8»  of  the  Constitution 
of  the  United  States,  which  declares  that  "  The 
Congress  shall  have  power  to  regulate  commerce 
among  the  several  States." 

Congress  is  vested  with  the  exclusive  power 
to  regulate  commerce  with  foreign  Nations  and 
among  the  States. 

County  of  Mobile  v.  KimbdU,  102  U.  S.  691 
(26: 288);  Faeeenger  Cam,  48  U.  S.  7  How.  283 
(12:702);  Oloucester  Ferry  Oo.Y.Pa.  114  U.  S. 
196  (29: 158). 

Congress  has  not  only  the  right  but  it  is  the 
duty  of  Congress  to  take  care  that  commerce  is 
not  obstruct^  by  state  legislation. 

Pensacda  Tel.  Co.  v.  W.  U.  Tel.  Co.  96  U.  S. 
1(24:708). 


It  is  settled  that  a  tax  directly  on  commerce  or 
aimed  at  commerce  is  unconstitutional. 

State  Freight  Tax  Case,  82  U.  S.  15  WaU. 
232(21:146);  State  Tax  on  R.  Gross  Receipts, 
82  U.  S.  15  Wall.  284  (21: 164). 

The  effect  of  the  Act  complained  of  is  to 
draw  a  distinction  between  resident  and  non- 
resident merchants.  Its  object  is  not  revenue* 
but  exclusion.  It  allows  the  merchants  of  the 
Taxins:  District  to  do  business  on  terms  more 
favorable  than  nonresident  merchants,  and  for- 
bids the  latter  from  coming  into  equal  and  fair 
competition  with  the  former. 

The  right  to  tax  carries  with  it  the  right  to 
exclude,  so  that,  if  this  stands,  the  Legislature 
can  declare  that  no  person  shall,  on  any  terms, 
offer  to  sell  goods  in  said  District,unless  be  first 
establish  a  commercial  house  therein. 

Mr.  S*  P*  Walker,  for  defendant  in  error: 

The  statute  maJses  no  reference  whatever  to 
the  place  of  residence  of  the  *  'drummer. "  He  is 
equally  subject  to  the  tax  whether  he  be  a  resi- 
dent of  the  taxing  district,  or  a  resident  of 
some  other  portion  of  the  State,  or  of  some 
other  State.  In  any  and  all  cases  the  privilege 
tax  is  alike  imposed.  Given  the  vocation  of 
"drummer,"  and  Uie  statute  applies,  without 
any  distinction  or  discrimination  whatever. 
There  is  clearly,  therefore,  no  violation  of  sec- 
tion 2,  article  4,  upon  which  the  decision  in 
WardY.  Maryland,  79  U.  S.  12  Wall.  418  (20: 
449),  was  rested.  The  statute  is  not  directed 
against  the  "  drummer's  "  principal,  but  against 
the  "  drummer  "  himself,  as  pursuing  a  partic- 
ular vocation  declared  to  be  a  taxable  privilege. 
But  if  the  statute  be  looked  upon  as  an  effort 
to  tax  the  principal  through  the  agent  (for 
which  view,  we  submit  there  is  no  foundation), 
it  would  still  he  free  from  objections  urgeid 
against  it,  for  that  it  equally  applies  to  all 
"  drummers."  without  reference  to  principars 
place  of  residence.  "The  general  power  of 
the  State  to  impose  taxes,  m  the  way  of  li- 
censes, upon  all  pursuits  and  occupations  with- 
in its  limits,"  is  unquestionable. 

Wdton  V.  Missouri,  91  U.  S.  278  (23:348). 

The  language  of  this  court,  in  Osborne  v.  Mo- 
bile, 83  U.  S.16  Wall.  479.  481  (21:470,  473), 
is  equally  pertinent  here:  '*  There  was  np  dis- 
crimination in  the  taxation  of  Alabama  be- 
tween it  (the  plaintiff  in  error)  and  the  corpora- 
tions and  citizens  of  that  State.  The  tax  for  li- 
cense was  the  same  by  whomsoever  the  business 
was  transacted.  There  is  nothing  in  the  case, 
therefore,  which  brings  it  within  the  case  of. 
Ward  V.  Maryland.  11  seems  rather  to  be  gov- 
erned by  the  principles  settled  in  Woodruff  v. 
Parham,  76  U.  S.  8  Wall.  123  (19:382)." 

As  is  fully  shown  in  the  opinion  of  the  state 
court,  the  classification  of  the  statute  is  based 
on  the  character  of  the  pursuit,  and  not  on  the 
fact  of  residence;  and  it  is  not  subject  to  the 
objections  that  were  sustained  in  Ward  v. 
Maryland,  supra. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  originated  in  the  following  manner: 
Sabine  Bobbins,  the  plaintiff  in  error,  in  Feb- 
ruary, 1884,  was  encaged  at  the  City  of  Mem- 
phis, in  the  State  of  Tennessee,  in  soliciting  the 
sale  of  goods  for  the  firm  of  Bose,  Bobbins  & 
Co.,  of  Cincinnati,  in  the  State  of  Ohio,  dealers 
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in  paper,  and  other  articles  of  stationery,  and  ex- 
hibited samples  for  the  purpose  of  effecting  such 
sales, — an  employment  usually  denominated  as 
that  of  a  "drummer."  There  was  in  force  at  that 
time  a  Statute  of  Tennessee,  relating  to  the  sub- 
ject of  taxation  in  the  taxing  districts  of  the 
State,  applicable,  however,  only  to  the  Taxing 
District  of  Shelby  Coimty  (formerly  the  City 
of  Memphis),  by  which  it  was  enacted,  amongst 
other  thmgs,  that  "All  drummers,  and  all  persons 
not  having  a  regular  licensed  house  of  business 
in  the  Taxing  District,  offering  for  sale  or  seU- 
ing  goods,  wares,  or  merchandise  therein,  by 
sample,  shall  be  required  to  pay  to  the  county 
trustee  the  bvlA  of  ten  dollars  (|10)  per  week,  or 
twenty-five  dollars  per  month,  for  such  privi- 
lege; and  no  license  shall  be  issued  for  a  longer 
period  than  three  months."    Act  of  1881,  chap. 

fojjie. 

The  business  of  selling  by  sample  and  nearly 
sixty  other  occupations  had  been  by  law  de- 
clared to  be  privileges,  and  were  taxed  as  such, 
audit  was  made  a  misdemeanor,  punishable  by 
a  fine  of  not  less  than  $5  nor  more  than  |50, 
to  exercise  any  of  such  occupations  without 
having  first  paid  the  tax  or  obtained  the  license 
required  therefor. 

Under  this  (law  Bobbins,  "v^ho  had  not  paid 
the  tax  nor  taken  a  license,  was  prosecuted, 
convicted  and  sentenced  to  pay  a  fine  of  $10, 
together  with  the  state  and  county  tax,  and 
costs;  and  on  appeal  to  the  Supreme  Court  of 
the  State,  the  judgment  was  afSrmed.  This 
writ  of  error  is  brought  to  review  the  Judgment 
of  the  supreme  court,  on  the  ground  that  the 
law  imposing  the  tax  was  repu^ant  to  that 
clause  of  the  Constitution  of  the  United  States 
which  declares  that  Congress  shall  have  power 
to  regulate  commerce  among  the  several  States. 

On  the  trial  of  the  cause  in  the  inferior  court, 
a  jury  being  waived,  the  following  agreed  state- 
ment of  facts  was  submitted  to  the  court,  to  wit: 

"  Sabine  Bobbins  is  a  citizen  and  resident  of 

Cincinnati,  Ohio,  and  on  the — day  of ,  1884, 

was  engaged  in  the  business  of  drumming  in  the 
Taxing  District  of  Shelby  County,  Tenn.— ♦*.  e, 
solicitmg  trade  by  the  use  of  samples  for  the 
house  or  firm  for  which  he  worked  as  a  drum- 
mer, said  firm  being  the  firm  of| '  Bose,  Bob- 
bins &  Co.,'  doing  business  in  Cincinnati,  and 
all  the  members  of  said  firm  being  citizens  and 
residents  of  Cincinnati,  Ohio.  While  engaged 
in  the  act  of  drumming  for  said  firm,  and  for 
the  claimed  offense  of  not  having  tak^  out  the 
required  license  for  doing  said  business,  the  de- 
fendant, Sabine  Bobbins,  was  arrested  by  one 
of  the  Memphis  or  Taxing  District  police  force 
and  carried  before  the  Hon.  D.  P.  Hadden, 
president  of  the  Taxing  District,  and  fined  for 
the  offense  of  drummingwithout  a  license.  It 
is  admitted  the  firm  of  '  Kose,  Bobbins  &  Co.' 
are  engaged  in  the  selling  of  paper,  writing  ma- 
terials, and  such  articles  as  are  used  in  the  book 
stores  of  the  Taxing  District  of  Shelbv  County, 
and  that  it  was  a  line  of  such  articles  for  the 
sale  of  which  the  said  defendant  herein  was 
drumming  at  the  time  of  his  arrest" 

This  was  all  the  evidence,  and  thereupon  the 
court  rendered  judgment  against  the  defendant, 
to  which  he  excepted,  and  a  bill  of  exceptions 
was  taken. 

The  principal  Question  argued  before  the 
Supreme  Court  of  Tennessee  was  as  to  the 


constitutionality  of  the  Act  which  imposed  the 
tax  on  drummers;  and  the  court  dedaed  tJiat  it 
was  constitutional  and  valid.   [13  Lea,  803.] 

That  is  the  question  before  us,  and  it  is  on& 
of  great  importance  to  the  people  of  the  United 
States,  both  as  it  respects  their  business  inter- 
ests and  their  constitutional  rights.  It  is  pre> 
sented  in  a  nutshell,  and  does  not,  at  this  aay, 
require  for  its  solution  any  great  elaboration  of 
ar^ment  or  review  of  authorities.  Certain 
pnnciples  have  been  already  establi^ed  by  the 
decisions  of  this  court  which  wiU  conduct  us 
to  a  satisf actorv  decision.  Among  those  prin* 
dples  are  the  following: 

1.  The  Constitution  of  the  United  States^ 
having  given  to  Congress  the  power  to  regu- 
late commerce,  not  only  with  foreign  Nations, 
but  among  the  several  States,  that  power  is 
necessarily  exclusive  whenever  the  subjects  of 
it  are  national  in  their  character,  or  admit  only 
of  one  uniform  system,  or  plan  of  regulation. 
This  was  dedded  m  the  case  of  Cooley  v.  Board 
of  Wardens  ofPhila.  63  U.  S.  12  How.  299,  819 
ri8:  996,  1004],  and  was  virtually  involved  in 
the  case  of  QiobonsY.  Odgen,  22  U.  S.  9  Wheat.  1 
[6:  23],  and  has  been  confirmed  in  many  subse- 
quent cases,  amongst  others,  in  Brotcn  v.  Md.  25 
U.  S.  12  Wheat.  419  [6:  678];  Passenger  Cases, 
48  U.  S.  7  How.  283  [12:  702];  OrandaU  v.  iTo- 
vada,  78  U.  S.  6  Wall.  85,  42  [18:  745,  746]; 
Wwrd  V.  Md.  79  U.  S.  12  Wall.  418,  480  [20: 
449,  452];  State  Freight  Tax  Gases,  82  U.  S.  !(!► 
Wall.  232,  279  [21:  146,  162];  Henderson  v. 
Mayorofir.T.pV,  S.  259,272  [23:543,549]; 

527,  5291;  MobiU  y.  KimbaU,  102  tJ.  S. 


B.  B.  Co.  V.  Eusen,  95  U.  S.  465,  469  [24: 
527,  5291;  MobUe  v.  Eimball,  102  U.  S.  691, 
697  P6: 288,  239];  OUmeesier  Ferry  Co.  v.  Pa. 
114  U.  S.  196, 208  [29:  158, 161];  Wabash,  ete. 
B.  Co.  V.  m.  118  U.  S.  557  [ante,  244]. 

2.  Another  established  doctrine  of  tiiis  court 
Ib  that,  where  the  power  of  Congress  to  regu- 
late is  exdusive,  the  f aflure  of  Congress  to  make 
express  regulations  indicates  its  will  that  the 
subject  shall  be  left  free  from  any  restrictions 
or  impositions;  and  any  regulation  of  the  sub- 
ject by  the  States,  except  in  matters  of  local 
concern  only,  as  hereafter  mentioned,  is  repug- 
nant to  such  freedom.  This  was  held  by  JUr. 
Justice  Johnson  in  Qithons  v.  Odgen,  22  U.  S. 
9  Wheat.  1,  222  [6:  23,  76];  by  ifr.  Justice 
QrUr.  in  the  Passenger  Vases,  48  U.  S.  7  How. 
283,  462  [12:  702,  777];  and  has  been  affirmed 
in  subsequent  cases.  Btate  Freight  Tax  Cases, 
and  B.  B.  Co.  v.  Husen,  [supra^  ;  Welton 
V.  Mis9ouri,  91  U.  S.  275,  2^  [23:  847,  850]; 
County  of  Mobile  v.  Kimball  [supra] ;  Brvton  v. 
ffousUm,  114  U.  S.  622,  681  [29:  257,  2601; 
WcdUng  v.  Mich.  116  U.  S.  446,  455  [29:  691, 
694];  Pickard  v.  Pullman  Southern  Car  Co.  117 
U.  S.  84  [29:  785];  Wabash,  ete.  B.  Co.  v.  iff. 


[supra\. 
8.  Itls 


8.  It  IS  also  an  established  prindple,as  already 
indicated,  that  the  only  way  in  which  commerce 
between  the  Statescanbe  legitimately  affected  by 
state  laws  is  when,  by  virtue  of  its  police  power, 
and  its  jurisdiction  over  persons  and  property 
within  its  limits,  a  State  provides  for  the  se- 
curity of  the  lives,  limbs,  nealth  and  comfort 
of  persons  and  the  protection  of  property;  or 
when  it  does  those  things  which  may  otherwise 
inddentally  affect  commerce,  such  as  the  estab- 
lishment and  regulation  of  highways,  canals, 
railroads,  wharves,  ferries  and  other  commer- 
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dal  facililies;  the  passage  of  inspection  laws  to 
secure  the  due  quality  and  measure  of  products 
and  commodities;  the  passage  of  laws  to  regu- 
late or  restrict  the  sale  of  articles  deemed  inju- 
rious to  the  health  or  morals  of  the  community; 
the  imposition  of  taxes  u^n  persons  residing 
within  the  State  or  belonging  to  its  population, 
and  upon  avocations  and  employments  pursued 
tha^ein,  not  directly  connected  with  foreign  or 
interstate  commerce  or  with  some  other  employ- 
ment or  business  exercised  under  authority  of 
the  Constitution  and  laws  of  the  United  States; 
and  the  imposition  of  taxes  upon  all  property 
within  the  State,  mingled  with  and  forming 
^urt  of  the  great  mass  of  property  therein. 
But  in  making  such  internal  regulations  a  State 
cannot  impose  taxes  upon  persons  passing 
through  the  State,  or  coming  into  it  merely  for 
a  temporary  purpose,  especially  if  connected 
with  interstate  or  foreign  commerce;  nor  can 
it  impose  such  taxes  upon  property  imported 
into  the  State  from  abroad,  or  from  another 
State,  and  not  yet  become  part  of  the  common 
mass  of  property  therein;  and  no  discrimina- 
tion can  be  made,  by  any  such  regulations,  ad- 
versely to  the  persons  or  property  of  other 
States;  and  no  regulations  can  be  made  directly 
affecting  interstate  commerce.  Any  taxation 
or  regiuation  of  the  latter  character  would  be 
an  unauthorized  interference  with  the  power 
given  to  Congress  over  the  subject. 

For  authonties  on  this  last  head  it  is  only  nec- 
essary to  refer  to  those  alreadv  cited. 

In  a  woid,  it  may  be  said  that  in  the  matter 
of  interstate  commerce  the  United  States  are 
but  one  country,  and  are  and  must  be  subject 
to  one  system  ox  regulations,  and  not  to  a  multi- 
tude of  systems.  The  doctrine  of  the  freedom 
of  that  commerce,  except  as  regulated  by  Con- 
gress, is  so  firmly  established  that  it  is  unnec- 
essary to  enlarge  further  upon  the  subject. 

In  view  of  these  fundamental  principles, 
which  are  to  govern  our  decision,  we  may  ap- 
proach the  question  submitted  to  us  in  the 
present  case,  and  inquire  whether  it  is  compe- 
tent for  a  State  to  levy  a  tax  or  impose  any 
other  restriction  upon  the  citizens  or  inhabit- 
ants of  other  States,  for  selliner  or  seeking  to 
sell  their  goods  in  such  State  before  they  are' 
introduced  therein.  Do  not  such  restrictions 
affect  the  very  foundation  of  interstate  trade? 
How  is  a  manufacturer,  or  a  merchant,  of  one 
State,  to  sell  his  goods  in  another  State,  with- 
out, in  some  way,  obtaining  orders  therefor? 
Must  he  be  compelled  to  send  them  at  a  venture, 
without  knowing  whether  there  is  any  demand 
for  them?  This  may,  undoubtedly,  be  safely 
done  with  regard  to  some  products  for  which 
Uiere  is  always  a  market  and  a  demand,  or 
where  the  course  of  trade  has  established  a 
general  and  unlimited  demand.  A  raiser  of 
farm  produce  in  New  Jersey  or  Connecticut,  or 
a  manufacturer  of  leather  or  wooden  ware,  may 
perhaps  safely  take  his  goods  to  the  City  of 
New  York  and  be  sure  of  finding  a  stable  and 
reliable  market  for  them.  But  there  are  hun- 
dreds, perhaps  thousands,  of  articles  which  no 
person  would  think  of  exporting  to  another 
State  without  first  procuring  an  oi^er  for  them. 
It  is  true,  a  merchant  or  manufacturer  in  one 
State  may  erect  or  hire  a  warehouse  or  store 
in  another  State,  in  which  to  place  his  goods, 
and  await  the  chances  of  bemg  able  to  sell 


them.  But  this  would  require  a  warehouse  or 
a  store  in  every  State  with  which  he  might  de- 
sire to  trade. 

Surely,  he  cannot  be  compelled  to  take  this  in- 
convenient and  expensive  course.  In  certain 
branches  of  business,  it  may  be  adopted  with 
advantage.  Many  manufacturers  do  open 
houses  or  places  of  business  in  other  States 
than  those  in  which  they  reside,  and  send  their 
goods  there  to  be  kept  on  sale.  But  this  is  a 
matter  of  convenience,  and  not  of  compulsion, 
and  would  neither  suit  the  convenience  nor  be 
within  the  ability  of  many  others  engaged  in 
the  same  kinds  of  business,  and  would  be  en- 
tirely unsuited  to  many  brancherof  business. 
In  these  cases,  then,  what  shall  the  merchant 
or  manufacturer  do,  who  wishes  to  sell  his 
goods  in  other  States?  Must  he  sit  still  in  his 
factory  ot  warehouse,  and  wait  for  the  people 
of  those  States  to  come  to  him?  This  would 
be  a  silly  and  ruinous  proceeding. 

The  only  other  way,  and  the  one,  perhaps^ 
which  most  extensively  prevails,  is  to  obtain 
orders  from  persons  residing  or  doing  business 
in  those  other  States.  But  how  is  the  merchant 
or  manufacturer  to  secure  such  orders.  If  he 
mav  be  taxed  by  such  States  for  doing  so,  who 
shall  limit  the  tax?  It  may  amoimt  to  prohibi- 
tion. To  say  that  such  a  tax  is  not  a  burden 
upon  interstate  commerce  is  to  speak  at  least 
unadvisedly  and  without  due  attention  to  the 
truth  of  thmgs. 

It  may  be  suggested  that  the  merchant  or 
manufacturer  has  the  postoffice  at  his  command, 
and  may  solicit  orders  through  the  mails.  We 
do  not  suppose,  however,  that  anyone  would 
seriously  contend  that  this  is  the  only  way  in 
which  his  business  can  be  transacted  without 
being  amenable  to  exactions  on  the  part  of  the 
State.  Besides,  why  could  not  the  State  to 
which  his  letters  might  be  sent,  tax  him  for 
soliciting  orders  in  this  way,  as  well  as  in  any 
other  way? 

The  truth  is  that,  in  numberless  instances, 
the  most  feasible,  if  not  the  only  practicable, 
way  for  the  merchant  or  manufacturer  to  obtain 
orders  in  other  States  is  to  obtain  them  by  per- 
sonal application,  either  by  himself,  or  by  some 
one  employed  by  him  for  that  purpose;  and  in 
many  branches  of  business  he  must  necessarily 
exhibit  samples  for  the  purpose  of  determining 
the  kind  and  quality  of  the  goods  he  proposes 
to  seU,  or  which  the  other  party  desires  to  pur- 
chase. But  the  right  of  taxation,  if  it  exists  at 
all,  is  not  confined  to  selling  by  sample.  It 
embraces  e^ery  act  of  sale,  whether  by  word  of 
mouth  only,  or  by  the  exhibition  of  samples. 
If  the  right  exists,  any  New  York  or  Chicago 
merchant  visiting  New  Orleans  or  Jacksonville, 
for  pleasure  or  for  his  health,  and  casually 
taking  an  order  for  goods  to  be  sent  from  bis 
warehouse,  could  be  made  liable  to  pay  a  tax 
for  so  doin^,  or  be  convicted  of  a  misaemeanor 
for  not  having  taken  out  a  license.  The  right 
to  tax  would  apply  equally  as  well  to  the  prin- 
cipal as  to  his  agent,  and  to  a  single  act  of  sale 
as  to  a  hundred  acts.  • 

But  it  will  be  said  that  a  denial  of  this  power 
of  taxation  will  interfere  with  the  right  of  the 
State  to  tax  business  pursuits  and  callings  car- 
ried on  within  its  limits,  and  its  right  to  require 
licenses  for  carnring  on  those  which  are  de- 
clared to  be  privileges.    This  may  be  true  to  a 
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certain  extent;  but  only  in  those  cases  in  which 
the  States  themselves,  as  well  as  individual  citi- 
zens, are  subject  to  the  restraints  of  the  higher 
law  of  the  Constitution.  And  this  interference 
will  be  very  limited  in  its  operation.  It  will 
only  prevent  the  levy  of  a  tax,  or  the  require- 
ment of  a  license,  for  making  negotiations  in 
the  conduct  of  interstate  commerce;  and  it  may 
well  be  asked  where  the  State  gets  authority 
for  imposing  burdens  on  that  branch  of  busi- 
ness any  more  than  for  imposing  a  tax  on  the 
business  of  importing  from  fore^  countries, 
or  even  on  that  of  p^tmaster  or  United  States 
Marshal.  The  mere  calling  the  business  of  a 
drummer  a  f^rivilege  cannot  make  it  so.  Can 
the  State  Legislature  make  it  a  Tennessee  privi- 
lege to  carry  on  the  business  of  importing  goods 
from  foreign  countries?  If  not,  has  it  any  bet- 
ter right  to  make  it  a  state  privilege  to  carry  on 
interstate  commerce  ?  It  seems  to  oe  forgotten, 
in  argument,  that  the  people  of  this  country  are 
citizens  of  the  United  States,  as  well  as  of  the 
individual  States,  and  that  they  have  some 
rights  under  the  Constitution  and  laws  of  the 
former,  independent  of  the  latter,  and  free  from 
any  interference  or  restraint  from  them. 

To  deny  to  the  State  the  power  to  lay  the  tax, 
or  require  the  license  in  question,  will  not,  in  any 
perceptible  degree,  diminish  its  resources  or  its 
just  power  of  taxation.  It  is  very  true  that  if 
the  goods  when  sold  were  in  the  State,  and  part 
of  its  general  mass  of  property,  they  would  be 
liable  to  taxation;  but  when  brought  into  the 
State  in  consequence  of  the  sale  they  will  be 
eqp&Wj  liable;  so  that,  in  the  end,  the  State 
will  derive  just  as  much  revenue  from  them  as 
if  they  were  there  before  the  sale.  As  soon  as 
tlie  goods  are  in  the  State  and  become  part  of 
its  general  mass  of  property,  they  will  become 
liable  to  be  taxed  in  the  same  manner  as  other 

Eroperty  of  similar  character,  as  was  distinctly 
ela  by  this  court  in  the  case  of  Brown  y,  Uau^ 
ion,  114  U.  S.  623  [29:  257].  When  eoods  are 
sent  from  one  State  to  another  for  sale,  or.  in 
consequence  of  a  sale,  they  become  part  of  its 
general  property,  and  amenable  to  ita  laws;  pro- 
vided that  no  discrimination  be  made  against 
them  a$  goods  from  another  State,  and  that  they 
be  not  taxed  by  reason  of  being  brought  from 
another  State,  but  only  taxed  in  the  usual  way 
as  other  goods  are.  Brown  v.  Houston,  qua 
iupra;  Machine  Co,  v.  Gage,  100  U.  S.  676 
[25:  7541.  But  to  tax  the  sale  of  such  goods, 
or  the  offer  to  seU  them,  before  they  are  brought 
into  the  State,  is  a  very  different  thing,  and 
seems  to  us  clearly  a  tax  on  interstate  com- 
merce itself. 

It  is  strongly  urged,  as  if  it  were  a  material 
point  in  the  case,  that  no  discrimination  is  made 
between  domestic  and  foreign  drummers— 
those  of  Tennessee  and  those  of  other  States; 
that  all  are  taxed  alike.  But  that  does  not  meet 
the  difficulty.  Interstate  commerce  cannot  be 
taxed  at  all,  even  though  the  same  amount  of 
tax  should  be  laid  on  domestic  commerce,  or 
that  whichjis  carried  on  solely  within  the  State. 
This  was  decided  in  the  case  of  The  State 
Freight  Tax  Caeee  r«wpra].  The  negotiation 
of  sales  of  goods  which  are  in  another  State, 
for  the  purpose  of  introducing  them  into  the 
State  in  which  the  negotiationls  made,  is  inter- 
state conmierce.  A  i^ew  Orleans  merchant 
cannot  be  taxed  there  for  ordering  goods  from 


London  or  New  York,  because,  in  the  one  case, 
it  is  an  act  of  foreign,  and,  in  the  other,  of  in- 
terstate commerce,  both  of  which  are  subject  to 
regulation  by  Congress  alone. 

It  would  not  be  difficult,  however,  to  show 
that  the  tax  authorized  by  the  State  of  Tennes- 
see in  the  present  case  is  discriminative  against 
the  merchants  and  manufacturers  of  other 
States.  They  can  only  sell  their  goods  in  Mem- 
phis by  the  employment  of  drummers  and  by 
means  of  samples;  whilst  the  merchants  and 
manufacturers  of  Memphis,  having  regular 
licensed  houses  of  business  there,  have  no  occa- 
sion for  such  agents;  and  if  theyhad,  they  are 
not  subject  to  any  tax  therefor.  They  are  taxed 
for  their  licensed  houses,  it  is  true;  but  so,  it  is 
presumable,are  the  merchants  and  manufactur- 
ers of  other  States  in  the  places  where  they  re- 
side; and  the  tax  on  drummers  operates  greatly 
to  liieir  disadvantage  in  comparison  with  the 
merchants  and  manufacturers  of  Memphis. 
And  such  was  undoubtedly  one  of  its  objects. 
This  kind  of  taxation  is  usually  imposed  at  the 
instance  and  solicitation  of  domestic  dealers, 
as  a  means  of  protecting  them  from  foreign 
competition. 

And  in  many  cases  there  inay  be  some  rea- 
son in  their  desire  for  such  protection.  But 
this  shows  in  a  still  strong^er  light  the  unconsti- 
tutionality of  the  tax.  It  shows  that  it  not 
only  operates  as  a  restriction  upon  interstate 
commerce,  but  that  it  is  intended  to  have  that 
effect  as  one  of  its  principal  objects.  And  if  a 
State  can,  in  this  way,  impose  restrictions  upon 
interstate  commerce  for  the  benefit  and  pro- 
tection of  its  own  citizens,  we  are  brought  lra;ck 
to  the  condition  of  things  which  exist^Si  before 
the  adoption  of  the  Constitution,  and  which 
was  one  of  the  principal  causes  that  led  to  it. 

If  the  selling  of  goods  by  sample  and  the  em- 
ployment of  drummers  for  that  purpose,  injuri- 
ously affect  the  local  interest  of  the  States, 
Congress,  if  applied  to,  will  undoubtedly  make 
such  reasonable  regulations  as  the  case  may  de- 
mand. And  Congress  alone  can  do  it;  for  it  is 
obvious  that  such  regulations  should  be  based 
on  a  tmiform  system  applicable  to  the  whole 
country,  and  not  left  to  the  varied,  discordant 
or  retaliatory  enactments  of  forty  different 
States.  The  confusion  into  which  the  com- 
merce of  the  country  would  be  thrown  by  bein^ 
subject  to  state  legislation  on  this  subject,  would 
be  but  a  repetition  of  the  disorder  which  pre- 
vailed under  the  Articles  of  Confederation. 

To  say  that  the  tax,  if  invalid  as  against 
drummers  from  other  States,  operates  as  a  dis- 
crimination against  the  drummers  of  Tennes- 
see, against  whom  it  is  conceded  to  be  valid,  is 
no  argument;  because  the  State  is  not  bound 
to  tax  its  own  drummers;  and  if  it  does  so 
whilst  having  no  power  to  tax  those  of  other 
Stales,  it  acts  of  its  own  free  will,  and  is  itself 
the  author  of  such  discrimination.  As  before 
said,  the  State  may  tax  its  own  internal  com- 
merce; but  that  docs  not  give  it  any  right  to 
tax  interstate  commerce. 

ITie  judgment  of  the  Supreme  Court  of  T^- 
neseee  w  reversed,  and  the  plaintiff  in  error  must 
be  discharged, 

Mr.  Chief  Justice  Waite,  dissenting: 
I  am  unable  to  agree  to  this  judgment.    The 
case,  as  I  understand  it,  is  this: 
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In  January,  1879,  the  State  of  Tennessee 
Abolished  the  charter  of  the  City  of  Memphis 
4md  created  the  Taxing  District  of  Shelby  County 
as  its  successor.  By  a  statute  passed  April  4, 
1881,  to  provide  means  for  the  support  of  the 
Taxing  District,  it  was,  among  other  things, 
-enacted  "That  all  drummers  and  all  persons 
not  having  a  licensed  house  of  business  in  the 
Taxing  District,  offering  for  sale  or  selling 
.goods,  wares,  or  merchandise  therein  by  sample, 
shall  be  required  to  pay  to  the  county  trustees 
the  sum  of  ten  dollars  per  week,  or  twenty-five 
dollars  per  month,  for  such  privilege;  and  no  li- 
cense shall  be  issued  for  a  longer  period  than 
three  months." 

Sabine  Robbins,  a  citizen  of  Ohio,  employed 
by  the  firm  of  Hose,  Bobbins  &  Co.,  also  citi- 
zens of  Ohio,  engaged  in  business  as  merchants 
at  the  City  of  Cincinnati,  in  that  State,  has  been 
convicted  of  a  violation  of  this  statute  because 
he  solicited  trade  for  his  firm  in  the  Taxing 
District,  by  the  use  of  samples,  without  a  li- 
cense. This  it  is  now  decided  was  wrong,  be- 
cause the  statute  under  which  the  conviction 
was  had,  in  so  far  as  it  applies  to  the  business 
in  which  Robbins  was  engaged,  is  a  regulation 
of  interstate  commerce,  ana,  therefore,  repug- 
nant to  the  commerce  clause  of  the  Constitution 
of  the  United  States.  To  this  I  cannot  give 
myassent. 

The  license  fee  is  demanded  for  the  privilege 
^f  selling  goods  by  sample  within  the  Taxing 
District.  The  fee  is  exacted  from  all  alike  who 
do  that  kind  of  business,  imless  they  havie  *'a 
licensed  house  of  business"  in  the  District. 
There  is  no  discrimination  between  citizens  of 
the  State  and  citizens  of  other  States.  The  tax 
is  upon  the  business,  and  thi«  I  Ikave  always 
understood  to  be  lawful,  whether  the  business 
was  carried  on  by  a  citizen  of  the  State  under 
whose  authority  the  exaction  was  made,  or  a 
citizen  of  another  State,  unless  there  was  dis- 
crimination against  citizens  of  other  States. 
In  Otbome  v.  Mohile,  88  U.  S.  16  WaU.  481  [31: 
473],  it  is  said  "  The  whole  court  agreed  that 
a  tax  on  business  carried  on  within  the  State, 
and  without  discrimination  between  its  citizens 
and  (he  citizens  of  other  States,  might  be  con- 
stitutionally imposed  and  collected."  And  I 
cannot  believe  that  if  Robbins  had  opened  an 
office  for  his  business  within  the  Taxing  Dis- 
trict, at  which  he  kept  and  exhibited  his  sam- 
ples, it  would  be  held  that  he  would  not  be 
liable  to  the  tax;  and  this  whether  he  stayed 
there  all  the  time  or  came  only  at  intervals. 
But  what  can  be  the  difference  in  principle,  so 
far  as  this  question  is  concerned,  whether  he 
takes  a  room  permanently  in  a  business  block 
of  the  District  where,  when  he  comes,  he  sends 
bis  boxes  and  exhibits  his  wares,  or  engages  a 
Toom  temporarily  at  a  hotel  or  private  house 
and  carries  on  his  business  there  during  his  stay? 
Or  even  whether  he  takes  his  sample  boxes 
around  with  him  to  his  different  customers  and 
shows  his  wares  from  them  ?  In  either  case  he 
goes  to  the  District  to  ply  his  trade  and  make 
Sis  sales  from  the  goods  he  exhibits.  He  does 
not  sell  those  goods,  but  he  sells  others  like 
tbem.  It  is  true  that  his  business  was  to  solicit 
orders  for  his  principals,  but  in  doing  so  he  bar- 
sained  for  them,  carried  on  business  for  them 
fsi  the  District  l^  means  of  the  samples  of  their 
^cKxis,  which  had  been  f umifihed  nim  for  that 
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gurpose.  To  all  intents  and  purposes  he  had 
is  goods  with  him  for  sale,  iot  what  he  sold 
was  like  what  he  exhibited  as  the  subiects  of 
sale.  I  am  unable  to  see  any  difference  in  prin- 
ciple between  a  tax  on  a  sdler  by  sample  and 
a  tax  on  a  peddler;  and  yet  I  can  hardly  believe 
it  would  be  contended  that  the  provision  of  the 
same  statute  now  in  question,  which  fixes  a 
license  fee  for  all  peddlers  in  the  District,  would 
be  held  to  be  unconstitutional  in  its  applica- 
tion to  peddlers  who  came  with  their  goods 
from  another  State  and  exx)ected  to  go  back 
again. 

As  the  law  is  valid  so  far  as  the  inhabitants 
of  the  State  are  concerned,  no  inhabitant  can 
enga^.in  this  business  unless  he  plays  ^e  tax. 
If  citis^ns  of  other  States  cannot  be  taxed  in 
the  same  way  for  the  same  business,  there  will 
be  discrimination  against  the  inhabitants  of 
Tennessee  and  in  favor  of  those  of  other  States. 
This  could  never  have  been  intended  by  the 
Legislature,  and  I  cannot  believe  the  Constitu- 
tion of  the  United  States  makes  such  a  thing 
necessaiy.  The  Constitution  gives  the  citizens 
of  each  State  all  the  privileges  and  immunides 
of  citizens  in  the  several  States;  but  this  cer- 
tainly does  not  guarantee  to  those  whoaredping 
business  in  States  other  than  their  own  im- 
munities from  taxation  on  that  business  to 
which  citizens  of  the  State  where  the  business 
is  carried  on  are  subjected. 

This  case  shows  the  need  of  such  authority 
in  the  States.  This  Taxing  District  is  situated 
on  the  western  boundary  of  Tennessee.  To  get 
into  another  State  it  is  only  neccssarv  to  cross 
the  Mississippi  River  to  Arkansas.  It  may  be 
said  to  be  an  historical  fact  that  the  charter  of 
Memphis  was  abolished  and  the  Taxing  Dis- 
trict established  because  of  the  oppressive  debt 
of  Memphis,  and  the  records  of  this  court 
furnish  abundant  evidence  of  the  heavy  tax- 
ation to  which  property  and  business  within 
the  limits  of  both  die  old  corporation  and  die 
new  have  been  for  many  years  necessarily  sub- 
jected. Merchants  in  Tennessee  are  by  law 
required  to  pay  taxes  on  the  amount  of  their 
stocks  on  hand,  and  a  privilege  tax  besides. 
Under  these  circumstances  it  is  easy  to  see  that 
if  a  merchant  from  another  State  could  carry 
on  a  business  in  the  District  by  sending  his 
agents  there  with  samples  of  his  goods  to  secure 
orders  for  deliveries  from  his  stock  at  home, 
he  would  enjoy  a  privilege  of  exemption  from 
taxation  which  the  local  merchant  would  not 
have  unless  in  some  form  he  could  be  subjected 
to  taxation  for  what  he  did  in  the  locality.  The 
same  would  be  true  in  respect  to  all  inhabitants 
of  the  State  who  were  sellers  by  sample  in  this 
District,  but  who  had  no  place  of  business  there 
And  so  they,  like  citizens  of  other  States, 
were  required  to  pay  for  the  privilege.  Thus 
all  were  treated  alike,  whether  they  were 
citizens  of  Tennessee  or  of  some  other  State,  and 
under  these  circumstances  I  can  see  no  constitu- 
tiontd  objection  to  such  a  taxation  of  citizens  of 
the  other  States  for  their  business  in  the  District. 

I  have  treated  the  case  as  a  conviction  of  a 
'  'drummer"'  for  sellin  ?  goods  by  sample.  That 
is  what  Robbins  was  round  guilty  of,  and  that 
is  what  this  statute  makes  an  offense.  The  li- 
cense is  only  required  of  "drummers  and  all 
persons  not  having  a  licensed  house  of  business 
m  the  Taxing  District,  offering  for  sale  or  aeU- 
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certain  extent;  but  only  in  those  cases  in  which 
the  States  themselves,  as  well  as  individual  citi- 
zens, are  subject  to  the  restraints  of  the  higher 
law  of  the  Constitution.  And  this  interference 
will  be  very  limited  in  its  operation.  It  will 
only  prevent  the  levy  of  a  tax,  or  the  require- 
ment of  a  license,  for  making  negotiations  in 
the  conduct  of  interstate  commerce;  and  it  may 
well  be  asked  where  the  State  gets  authority 
for  imposing  burdens  on  that  branch  of  busi- 
ness any  more  than  for  imposing  a  tax  on  the 
business  of  importing  from  fore&n  countries, 
or  even  on  that  of  postmaster  or  United  States 
Mu^al.  The  mere  calling  the  business  of  a 
drummer  a  f>rivilege  cannot  make  it  so.  Can 
the  State  Legislature  make  it  a  Tennessee  privi- 
lege to  carry  on  the  business  of  importing  goods 
from  foreign  countries?  If  not,  has  it  any  bet- 
ter right  to  make  it  a  state  privilege  to  carry  on 
interstate  commerce  ?  It  seems  to  oe  forgotten, 
in  argument,  that  the  people  of  this  country  are 
citiz^  of  the  United  States,  as  weU  as  of  the 
individual  States,  and  that  they  have  some 
rights  under  the  Constitution  ana  laws  of  the 
former,  independent  of  the  latter,  and  free  from 
any  interference  or  restraint  from  them. 

To  deny  to  the  State  the  power  to  lay  the  tax, 
or  require  the  license  in  (question,  will  not,  in  any 
perceptible  degree,  dimmish  its  resources  or  its 
just  power  of  taxation.  It  is  very  true  that  if 
the  goods  when  sold  were  in  the  State,  and  part 
of  its  general  mass  of  property,  they  would  be 
liable  to  taxation;  but  when  brought  into  the 
State  in  consequence  of  the  sale  inej  will  be 
e(^aally  liable;  so  that,  in  the  end,  the  State 
will  derive  just  as  much  revenue  from  them  as 
if  they  were  there  before  the  sale.  As  soon  as 
the  goods  are  in  the  State  and  become  part  of 
its  general  mass  of  property,  they  will  become 
liable  to  be  taxed  in  the  same  manner  as  other 
property  of  similar  character,  as  was  distinctly 
hela  by  this  court  in  the  case  of  Brmonv,  Hous- 
ton, 114  U.  S.  622  [29:  257].  When  roods  are 
sent  from  one  State  to  another  for  sale,  or.  in 
consequence  of  a  sale,  they  become  part  of  its 
general  property,  and  amenable  to  its  laws;  pro- 
vided that  no  aiscrimination  be  made  against 
them  a$  goods  from  another  State,  and  that  they 
be  not  taxed  by  reason  of  being  brought  from 
another  State,  but  only  taxed  in  the  usual  way 
as  other  goods  are.  Broion  v.  Houston,  qua 
iupra;  Machine  Go,  v.  Qage,  100  U.  8.  676 
[25:  7541.  But  to  tax  the  sale  of  such  goods, 
or  the  ofrer  to  sell  them,  before  they  are  brought 
into  the  State,  is  a  very  different  thing,  and 
seems  to  us  clearly  a  tax  on  interstate  com- 
merce itself. 

It  is  strongly  urged,  as  if  it  were  a  material 
point  in  the  case,  that  no  discrimination  is  made 
between  domestic  and  foreign  drummers— 
those  of  Tennessee  and  those  of  other  States; 
that  all  are  taxed  alike.  But  that  does  not  meet 
the  difficulty.  Interstate  commerce  cannot  be 
taxed  at  all,  even  though  the  same  amount  of 
tax  should  be  laid  on  domestic  commerce,  or 
that  which;is  carried  on  solely  within  the  State. 
This  was  decided  in  the  case  of  The  State 
Freight  Tax  Caie$  [eupra].  The  negotiation 
of  sales  of  goods  which  are  in  another  State, 
for  the  purpose  of  introducing  them  into  the 
State  in  which  the  ne«)tiation  is  made,  is  inter- 
state commerce.  A  i^ew  Orleans  merchant 
cannot  be  taxed  there  for  ordering  goods  from 


London  or  New  York,  because,  in  the  one  case, 
it  is  an  act  of  foreign,  and,  in  the  other,  of  in- 
terstate commerce,  both  of  which  are  subject  to 
relation  hy  Congress  alone. 

It  would  not  be  difficult,  however,  to  show 
that  the  tax  authorized  by  the  State  of  Tennes- 
see in  the  present  case  is  discriminative  against 
the  merchants  and  manufacturers  of  other 
States.  They  can  only  sell  their  goods  in  Mem- 
phis by  the  employment  of  drummers  and  by 
means  of  samples;  whilst  the  merchants  and 
manufacturers  of  Memphis,  having  regular 
licensed  houses  of  business  there,  have  no  occa- 
sion for  such  agents;  and  if  theyhad,  they  are 
not  subject  to  any  tax  therefor.  They  are  taxed 
for  their  licensed  houses,  it  is  true;  but  so,  it  is 
presumable,are  the  merchants  and  manufactur- 
ers of  other  States  in  the  places  where  they  re- 
side; and  the  tax  on  drummers  operates  greatly 
to  their  disadvantage  in  comparison  with  the 
merchants  and  manufacturers  of  Memphis. 
And  such  was  imdoubtedly  one  of  its  objects. 
This  kind  of  taxation  is  usually  imposed  at  the 
instance  and  solicitation  of  domestic  dealers, 
as  a  means  of  protecting  them  from  foreign 
competition. 

And  in  many  cases  there  may  be  some  rea- 
son in  their  desire  for  such  protection.  But 
this  shows  in  a  still  stronger  light  the  imconsti- 
tutionality  of  the  tax.  It  shows  that  it  not 
only  operates  as  a  restriction  upon  interstate 
commerce,  but  that  it  is  intended  to  have  that 
effect  as  one  of  its  principal  objects.  And  if  a 
State  can,  in  this  way,  impose  restrictions  upon 
interstate  commerce  for  the  benefit  and  pro- 
tection of  its  own  citizens,  we  are  brought  Imck 
to  the  condition  of  things  which  exist^  before 
the  adoption  of  the  Constitution,  and  which 
was  one  of  the  principal  causes  that  led  to  it 

If  the  selling  of  goods  by  sample  and  the  em- 
ployment of  drummers  for  that  purpose,  injuri- 
ously affect  the  local  interest  of  the  States, 
Congress,  if  applied  to,  wiU  undoubtedly  make 
such  reasonable  regulations  as  the  case  may  de- 
mand. And  Congress  alone  can  do  it;  for  it  is 
obvious  that  such  regulations  should  be  based 
on  a  imiform  system  applicable  to  the  whole 
country,  and  not  left  to  the  varied,  discordant 
or  retaliatory  enactments  of  forty  difierent 
States.  The  confusion  into  which  the  com- 
merce of  the  country  would  be  thrown  by  being 
subject  to  state  legislation  on  this  subject,  would 
be  but  a  repetition  of  the  disorder  which  pre- 
vailed under  the  Articles  of  Confederation. 

To  say  that  the  tax,  if  invalid  as  against 
drummers  from  other  States,  operates  as  a  dis- 
crimination against  the  drummers  of  Tennes- 
see, against  whom  it  is  conceded  to  be  valid,  is 
no  argument;  because  the  State  is  not  bound 
to  tax  its  own  drummers;  and  if  it  does  so 
whilst  having  no  power  to  tax  those  of  other 
States,  it  acts  of  its  own  free  will,  and  is  itself 
the  author  of  such  discrimination.  As  before 
said,  the  State  may  tax  its  own  internal  com- 
merce; but  that  does  not  give  it  any  right  to 
tax  interstate  commerce. 

The  judgment  of  the  Supreme  Court  of  Ten- 
neseee  te  reverted,  and  the  plaintiff  in  error  ffiust 
beditcfiarged. 


Mr,  Chief  Justice  Waite»  dissenting: 
I  am  unable  to  agree  to  this  judgment, 
case,  as  I  understand  it,  is  this: 


The 
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In  January,  1870,  the  State  of  Tennessee 
iibolisbed  Uie  charter  of  the  City  of  Memphis 
«nd  created  the  Taxing  District  of  Shelby  County 
ss  its  successor.  By  a  statute  passed  April  4, 
1881^  to  provide  means  for  the  support  of  the 
Taxmg  District,  it  was,  among  other  things, 
•enacted  "That  all  drummers  and  all  persons 
not  having  a  licensed  house  of  business  in  the 
Taxing  District,  offering  for  sale  or  seUing 
^oods,  wares,  or  merchandise  therein  by  sample, 
shall  be  required  to  pay  to  the  county  tnistees 
the  sum  of  ten  dollars  per  week,  or  twenty-five 
dollars  per  month,  for  such  privilege;  and  no  li- 
cense shall  be  issued  for  a  longer  period  than 
three  months." 

Sabine  Robbins,  a  citizen  of  Ohio,  employed 
by  the  firm  of  Hose,  Bobbins  &  Co.,  also  citi- 
zens of  Ohio,  engaged  in  business  as  merchants 
at  the  Oityof  Cincmnati,  in  that  State,  has  been 
<x>nvicted  of  a  violation  of  this  statute  because 
he  solicited  trade  for  his  firm  in  the  Taxing 
District,  by  the  use  of  samples,  without  a  li- 
cense. This  it  is  now  decided  was  wrong,  be- 
cause the  statute  under  which  the  conviction 
was  had,  in  so  far  as  it  applies  to  the  business 
in  which  Bobbins  was  engaged,  is  a  regulation 
of  interstate  commerce,  ana,  therefore,  repug- 
nant to  the  commerce  clause  of  the  Constitution 
of  the  United  States.  To  this  I  cannot  give 
myassent. 

The  license  fee  is  demanded  for  the  privilege 
Af  selling  goods  by  sample  within  the  Taxing 
District.  The  fee  is  exacted  from  all  alike  who 
do  that  kind  of  business,  imless  they  have  *'a 
licensed  house  of  business"  in  the  District. 
There  is  no  discrimination  between  citizens  of 
the  State  and  citizens  of  other  States.  The  tax 
Is  upon  the  business,  and  thi«  I  Ikave  always 
understood  to  be  lawful,  whether  the  business 
was  carried  on  by  a  citizen  of  the  State  imder 
whose  authority  the  exaction  was  made,  or  a 
citizen  of  another  State,  unless  there  was  dis- 
crimination against  citizens  of  other  States. 
In  Odbome  v.  Mobile,  83  U.  S.  16  WaU.  481  [31: 
472],  it  is  said  "  The  whole  court  agreed  that 
a  tax  on  business  carried  on  within  the  State, 
and  vTithout  discrimination  between  its  citizens 
and  (he  citizens  of  other  States,  might  be  con- 
fititutionally  imposed  and  collect^."  And  I 
cannot  believe  that  if  Bobbins  had  opened  an 
office  for  his  business  within  the  Taxing  Dis- 
trict, at  which  he  kept  and  exhibited  his  sam- 
ples, it  would  be  held  that  he  would  not  be 
liable  to  the  tax;  and  this  whether  he  stayed 
there  all  the  time  or  came  only  at  intervals. 
But  what  can  be  the  difference  in  principle,  so 
far  as  this  question  is  concerned,  whether  he 
takes  a  room  permanently  in  a  business  block 
•of  the  District  where,  when  he  comes,  he  sends 
his  boxes  and  exhibits  his  wares,  or  engages  a 
Toom  temporarily  at  a  hotel  or  private  house 
und  carries  on  his  business  there  during  his  stay? 
Or  even  whether  he  takes  his  sample  boxes 
around  with  him  to  his  different  customers  and 
shows  his  wares  from  them?  In  either  case  he 
goes  to  the  District  to  ply  his  trade  and  make 
nia  sales  from  the  goods  he  exhibits.  He  does 
not  sell  those  gocds,  but  he  sells  others  like 
them.  It  is  true  that  his  business  was  to  solicit 
orders  for  his  principals,  but  in  doing  so  he  bar- 
eained  for  them,  carried  on  business  for  them 
in  the  District  l^  means  of  the  samples  of  their 
goods,  which  had  been  fumifihed  him  for  that 
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gurpose.  To  all  intents  and  purposes  he  had 
is  goods  with  him  for  sale,  for  what  he  sold 
was  like  what  he  exhibited  as  the  sublects  of 
sale.  I  am  imable  to  see  any  difference  in  prin- 
ciple between  a  tax  on  a  seller  by  sample  and 
a  tax  on  a  peddler;  and  yet  I  can  hardly  believe 
it  would  be  contended  that  the  provision  of  the 
same  statute  now  in  question,  which  fixes  a 
license  fee  for  all  peddlers  in  the  District,  would 
be  held  to  be  unconstitutional  in  its  applica- 
tion to  peddlers  who  came  with  their  goods 
from  another  State  and  exi)ected  to  go  back 
again. 

As  the  law  is  valid  so  far  as  the  inhabitants 
of  the  State  are  concerned,  no  inhabitant  can 
enga^.in  this  business  unless  he  pHys  ^«  tax. 
If  citizens  of  other  States  cannot  be  taxed  in 
the  same  way  for  the  same  business,  there  will 
be  discrimination  against  the  inhabitants  of 
Tennessee  and  in  favor  of  those  of  other  States. 
This  could  never  have  been  intended  by  the 
Legislature,  and  I  cannot  believe  the  Constitu- 
tion of  the  United  States  makes  such  a  thing 
necessary.  The  Constitution  gives  the  citizens 
of  each  State  all  the  privileges  and  immunities 
of  citizens  in  the  several  States;  but  this  cer- 
tainly does  not  guarantee  to  those  whoaredping 
business  in  States  other  than  their  own  im- 
munities from  taxation  on  that  business  to 
which  citizens  of  the  State  where  the  business 
is  carried  on  are  sublected. 

This  case  shows  the  need  of  such  authority 
in  the  States.  This  Taxing  District  is  situated 
on  the  western  boundary  oi  Tennessee.  To  get 
into  another  State  it  is  only  necessary  to  cross 
the  Mississippi  Biver  to  Arkansas.  It  may  be 
said  to  be  an  historical  fact  that  the  charter  of 
Memphis  was  abolished  and  the  Taxing  Dis- 
trict established  because  of  the  oppressive  debt 
of  Memphis,  and  the  records  of  this  court 
furnish  abundant  evidence  of  the  heavy  tax- 
ation to  which  property  and  business  within 
the  limits  of  both  the  old  corporation  and  tlie 
new  have  been  for  many  years  necessarily  sub- 
jected. Merchants  in  'Tennessee  are  by  law 
required  to  pay  taxes  on  the  amount  of  their 
stocks  on  hand,  and  a  privilege  tax  besides. 
Under  these  circumstances  it  is  easy  to  see  that 
if  a  merchant  from  another  State  could  carry 
on  a  business  in  the  District  by  sending  his 
agents  there  with  samples  of  his  goods  to  secure 
oraers  for  deliveries  from  his  stock  at  home, 
he  would  enjoy  a  privilege  of  exemption  from 
taxation  which  the  local  merchant  would  not 
have  unless  in  some  form  he  could  be  subjected 
to  taxation  for  what  he  did  in  the  locality.  The 
same  would  be  true  in  respect  to  all  inhabitants 
of  tilie  State  who  were  sellers  by  sample  in  this 
District,  but  who  had  no  place  of  business  there 
And  so  they,  like  citizens  of  other  States, 
were  required  to  pay  for  the  privilege.  Thus 
all  were  treated  alike,  whether  they  were 
citizens  of  Tennessee  or  of  some  other  State,  and 
under  these  circumstances  I  can  see  no  constitu- 
tional objection  to  such  a  taxation  of  citizens  of 
the  other  States  for  their  business  in  the  District. 

I  have  treated  the  case  as  a  conviction  of  a 
'  'drummer"  for  sellin?  goods  by  sample.  That 
is  what  Bobbins  was  round  guilty  oi,  and  that 
is  what  this  statute  makes  an  oftense.  The  li 
cense  is  only  required  of  "drummers  and  all 
persons  not  having  a  licensed  house  of  business 
m  the  Taxing  District,  offering  for  sale  or  aeU- 
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Ing  goods,  wares  or  merchandise  therein  by 
sample."  The  Supreme  Ck)urt  of  Tennessee 
decided  that  this  means  nothing  more  than  that 
any  person  who  sells  by  sample  shall  pay  the 
tax,  and  to  that  I  agree.  It  will  be  time 
enough  to  consider  whether  a  nonresident  can 
be  taxed  for  merely  soliciting  orders  without 
having  samples  when  such  a  case  arises.  That 
is  not  this  case. 

Mr.  Ju9tic6  Field  and  Mr,  Justice  Qtrt^j 
concur  in  this  dissent. 


GEORGE  W.  CORSON,  Plff.  in  Err., 

V. 

STATE  OP  MARYLAND. 
(From  Lawyen'  ed.  U.  B.  Reports,  Bk.  80,  p.  799.) 

A  State  cannot  levy  a  license  tax  or 

impose  any  other  restriction  npon  the 
citisens  or  inhabitants  of  other  States 
for  selling  or  seeking  to  sell  their  goods 
in  such  State  before  they  are  introduced 
therein. 

(Argued  and  submitted  April  5, 1886.  Reararument 
ordered  May  10,  1886.  fieargrued  and  Bubmitted 
Nor.  6, 1886.   Decided  Maroh  7, 1887.) 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland.  Reported  below,  67 
Md.  251.    Betersed. 

The  case  suflSdently  appears  in  the  opinion 
of  the  court. 

Messrs.  Henrjr  D«  Loney  and  S.  T. 
Wallisy  for  plaintiff  in  error: 

The  power  of  Ck)ngress  to  r^^ulate  commerce 
between  the  States,  whether  legislatively  exer- 
cised or  not,  in  respect  to  any  ^)ecific  matter  in 
controversy,  is  held  to  be  exclusive  without  ex- 
ception ;  save  in  matters  of  a  local  character  and 
without  any  national  bearing  or  application. 

Braum  v.  Eauston,  114  U.  8.  622  (29:  267). 

Of  course,  the  case  now  under  consideration 
belongs  to  the  sphere  of  national  commerce 
and  control,  if  it  is  at  aU  within  the  scope  of  the 
constitutional  provision.  The  license  here  is 
imposed  upon  citizens  and  residents  of  other 
States  than  Marvland,  contracting  in  respect  to 
proper^  situate  beyond  the  limits  of  Maryland, 
and  to  be  transported  to  that  State,  under  the 
contract,  by  the  usual  channels  of  interstate 
commerce.  If  the  legislation  impeached  inter- 
feres with  the  commerce,  by  which  the  goods 
sold  and  bein^  in  New  York  are  to  be  trans- 
ported to  Baltimore,  for  the  purpose  of  being 
minffled  with  the  mass  of  propOTty  in  Mary- 
land, and  before  thev  are  so  mingled,  it  is 
plainly  a  state  regulation  of  commerce  and  f  or- 
Didden  by  the  Oonstitution. 

WeU(m  ▼.  Misstmri,  01 U.  8. 276,  281  (28: 847, 
840). 

'  'Commerce  with  f  ordni  countries  and  among 
the  States,  strictlv  considered,  consists  in  inter- 
course and  traffic,  including  in  these  terms 
navigation,  and  the  transportation  and  transit 
of  i>ersons  and  property,  as  well  as  the  pur- 
chase, sale  and  exchange  of  commodities.  For 
the  regulation  of  commerce,  as  thus  defined, 
there  can  be  onlv  one  system  of  rules  applica- 
ble alike  to  Uie  whole  country;  and  the  authority 
which  can  act  for  the  whole  country  can  alone 


adopt  such  a  system.    Action  upon  it  by  sepa* 
rate  States  is  not,  therefore,  permissible." 

Ckmnty  of  Mobile  Y.  Kimball,  102  U.  S.  691 
(26:  238). 

Nor  is  the  application  of  this  principle  to  be- 
varied  or  escaped  by  the  substitunon  of  a  license- 
for  direct  taxation  of  the  merchandise  sold  and 
transported. 

Cook  V.  Pa.  07  U.  S.  570  (24: 1016);  Machine- 
Co.  V.  Gage,  100  U.  S.  678  (25:  755). 

The  State  of  Maryland  has  no  more  right  to  tax: 
the  goods  of  a  New  Yorker,  in  New  York,  thaa 
those  of  an  Englishman,  in  London.  Nor  can 
the  temporary  stay  or  residence  of  the  foreign 
citizen  m  Maryland,  without  change  of  his- 
residence  or  place  of  business,  and  without  any 
removal  of  his  goods  to  Maryland,  render  the 
taxation  of  those  goods,  by  the  latter  State,  any 
more  allowable.  This  court  has  already  held 
that  illegal  taxation  is  one  of  those  deprivations- 
of  property  which  are  within  the  scope  of  con- 
stitutional protection. 

R.  B.  Co.  V.  Jackson,  74  U.  8.  7  WaU.  262- 
(19:  88);  State  Tax  on  Foreign  Held  Bonds,  82 
U.  S.  15  Wall.  800  (21: 170);  Ha^ar  v.  Becla- 
mation  Dist.  Ill  U.  S.  701(28:  569). 

Messrs.  Charles  'B.'SLohertn^  Atty-Oen.  of 
Maryland,  and  Charles  J«|M«  Gwiiuiy  for  de- 
fendant in  error: 

The  court  of  Appeals  of  Maryland  decided, 
in  this  cause,  that  the  provisions  of  the  Mary- 
land Code,  amended  by  the  Manrland  Act  of 
1880,  chapter  849,  under  which  the  particular 
indictment  was  found,  required  that  aU  per- 
sons, whether  iresidents  or  nonresidents  of  the- 
State  of  Maryland,  before  offering  to  sell  or 
selling,  by  sample  in  that  State,  packages  of 
tea  or  other  n^erchandise  stored  within  the  lim- 
its of  anv  other  State,  should  obtain  the  license 
so  to  do  from  the  State  of  Maryland,  which  was- 
required  by  article  56  of  the  Code  of  that  State» 
as  amended  hf  the  Act  of  1880,  chapter  840. 
The  construction  thus  given  by  the  Court  of 
Appeals  of  Maryland  to  the  scope  of  the  license 
laws  of  Maryland,  which  are  in  controversy 
here,  is  authoritative  in  this  court. 

GhrUty  V.  Bndgeon,  71  U.  S.  4  WaU.  196.. 
208  (18:  822,  825);  AicardiY.  State,  86IJ.S. 
19  WaU.  685,  689  (22:  215,  216);  Burgess  v. 
Seligman,  107  U.  S.  20,  83,  84  (27:  859,  866); 
Flash  V.  Conn,  109  U.  S.  871,  879  (27:  966, 
970). 

It  is  in  general  within  the  constitutional' 
power  of  every  State  to  tax  occupations,  within 
the  control  of  a  State,  by  reouiring  persons  who- 
wish  to  pursue  them,  to  obtain,  before  doing 
so,  a  Ucense  from  certain  designated  officers. 

Nathan  v.  Louisiana,  49  U.  S.  8  How.  80- 
(12:  996);  Welton  ▼.  Missoun,  91  U.  8.  278  (28: 
848). 

ouch  Ucense  is  a  tax.  No  employment  thus^ 
under  state  control  is  absolutely  exempt  from 
the  liabUity  to  be  thus  taxed.  '*The  neces- 
sities of  the  goverment  may  require  that  the- 
lowest  employment,  as  weU  as  the  most  lucra- 
tive, shaU  contribute  to  its  support;  and,  if  any 
are  exempted,  motives  of  poUcy  wiU  govern  the- 
discrimination. " 

Cooley,  Tax.  1st  ed.  886;  Burr.  Tax.  §  77; 
License  Tax  Oases.  72  U.  S.  5  WaU.  472,  478- 
(18:  601). 

The  selling  of  goods  by  sample  within  kot 
particular  State  is  conducting  a  business  uk 
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sucb  State.  As  a  business  it  is  subject  to  taxa- 
tion, unless  there  be  some  constitutional  rea- 
son exempting  it  from  the  bimlen. 

Cooley,  Tax.  1st  ed.  384;  MeOuUoch  v.  Md, 
17  U.  S.  4  Wheat.  428,  ^9  (4:  607);  State  Tax 
on  Foreign  Held  Bonds,  82  U.  S.  15  Wall.  819 
(21: 186);  Shepherd  v.  Sumter  Co,  Comrs,  69 
Ga.636. 

The  provisions  of  the  Maryland  Code,  which 
are  in  controversy  in  this  case,  as  amended  by 
the  Marp^land  Act  of  1880,  chapter  849,  were 
not  in  violation  of  article  4,  section  2,  subsec- 
tion 1,  of  the  Constitution  of  the  United  States, 
because  their  provisions  apply  equally  to  citizens 
of  the  State  of  Maryland  and  to  citizens  of  the 
other  several  States. 

Machine  Co,  v.  Cage,  100  U.  S.  679  (26:  755). 

The  vendor  appropriated  the  specific  quanti- 
ties of  teas  sold  for  the  benefit  of  the  vendee, 
and  engaged  that  such  specific  quantities 
should  be  shipped  to  him.  The  vendee  as- 
sented to  the  a{)propriation  made  by  the  vend- 
or and  upon  his  terms.  The  property  in  the 
goods  therefore  passed  to  the  vendee. 

Chitty,  Cont.  11  Eng.  ed.  857;  OiOeU  v.  HiU, 
2  Cromp.  &  M.  585;  IHxon  v.  Tates,  5  B.  «& 
Ad.  818;  27  E.  C.  L.  90;  ThcmvpeonY,  Bait.  <k 
0.  JR.  B.  Co.  28  Md.  405. 

There  was  not  only  a  constructive  but  also 
an  actual  delivery  of  the  property  in  Maryland. 

Magruder  v.  Chge,  88  Md.  348;  Krihe  v. 
Jones,  44  Md.  406. 

Under  such  circumstances  the  effect  of  the 
sale  to  Eejnney  of  the  particular  tea,  and  of  its 
shipment  to  him  as  a  purchaser,  was  to  bring 
the  property,  thus  sold  and  shipped,  within 
the  jurisdiction  of  the  State  of  Maryland;  to 
incorporate  and  intermix  it  with  the  mass  of 
property  in  the  State;  to  deprive  it  of  its  dis- 
tinctive character  as  an  import,  and  to  subject 
it  to  the  taxing  power  of  that  State. 

HoweiU  V.  State,  8  Gill,  28;  Providence  Bank 
V.  BiUings,29  U.  S.  4  Pet.  564  (7: 956);  Brown 
V.  Md,  26  U.  S.  12  Wheat.  441-2  (6: 686);  Per- 
tear  v.  Commontoealth,  72  U.  S.  5  Wall.  479 
(18:  609);  Wa/ringj.  Mayor,  75  U.  S.  8  Wall. 
122-3  (19:  846);  Woodruff  ▼.  Pa/rham,  Id.  189 
(19:  m), 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  does  not  differ  materially  from  that 
of  Bchbins  v.  Taxing  District  of  Shelby  County, 
[ante,  46],  just  decided.  The  Code  of  Maiy- 
land,  as  amended  in  1880,  provides  that  "^o 
person  or  corporation  other  than  the  grower, 
maker  or  manufacturer  shall  barter  or  sell,  or 
otherwise  dispose  of,  or  shaU  offer  for  sale  any 
goods,  chattels,  wares,  or  merchandise  within 
this  State,  without  first  obtaining  a  license  in 
the  manner  herein  prescribed."  A  violation  of 
this  law  was  made  an  indictable  offense  ^  and 
the  {fiaintiff  in  error,  a  citizen  and  resident  of 
New  York,  was  indicted  for  offering  to  sell  and 
for  selling  by  sample,  in  the  City  of  Baltimore, 
without  hoense,  certain  goods  for  a  New  York 
firm,  to  be  shipped  from  New  York  directly  to 
the  purchaser.  The  plaintiff  in  error  demurred 
to  the  indictment,  liutit  was  sustained  both  by 
the  court  of  original  jurisdiction  and  by  the 
Court  of  Api)eals  of  Manrland  on  writ  of  error. 
The  constitutionality  of  the  law  was  duly 
raised,  and  the  law  was  sustained. 

LVTBB  S. 


The  same  principles  applv  to  this  case  which 
were  considered  in  that  oi  Bobbins,  and  the 
same  result  must  be  declared. 

TJie  judgment  of  (he  Court  of  Appeals  <jf  Mary- 
land is  reversed,  and  the  plaintiff  in  error  must 
be  discharged. 

Mr,  Chief  Justice  Waite  concurring: 
Mr.  Justice  Field,  Mr.  Justice  Gray,  and 
myself  agree  to  this  judgment,  but  on  different 
grounds  from  those  stated  in  the  opinion  of 
the  court.  It  is  not  denied  that  the  Statute  of 
Maryland  requires  a  nonresident  merchant 
desiring  to  sell  bv  sample  in  that  State  to  pay 
for  a  license  to  dfo  that  business  a  sum  to  l>e 
ascertained  by  the  amount  of  his  stock  in  trade 
in  the  State  where  he  resides  and  in  which  he 
has  his  principal  place  of  business.  This  dif- 
fers materially  from  the  Statute  of  Tennessee, 
which  was  considered  in  Bobbins  v.  Taxing  Dis- 
trict qf  Shelby  County,  just  decided,  and  is  in 
its  effect,  as  we  think,  a  tax  on  commerce 
among  the  States.  The  charge  for  the  privi- 
lege to  the  nonresident  is  measured  by  his  ca 
Sacity  for  doing  business  all  over  the  United 
tates,  and  without  any  reference  to  the  amount 
done  or  to  be  done  in  Maryland. 


JAMES  C.  FARGO,  As  President  of  the 
Mbbchants  Dispatch  Tbansportation 
Company,  Plff.  in  Err,, 

WILLIAM  C.  STEVENS.  As  Auditor-Gen- 
eral  of  The  Statb  of  Michigan. 

(From  Lawyers*  ed.  IT.  S.  Reports,  Bk.  80.) 

*1.  A  state  statute  which  levies  a  tax 
upon  the  ^toqb  receipts  of  railroads 
for  the  carria.|i:e  of  freights  and  passen- 
gers into,  out  of,  or  through  the  State, 
16  a  tax  upon  eommerce  amonfl^  the 
States*  and  therefore  void. 

2.  While  a  State  may  tax  the  money  actu- 
ally within  the  State,  after  it  has  passed 
beyond  the  stage  of  compensation  for 
carrying  persons  or  property,  as  it  may 
tax  other  money  or  property  within  its 
limits,  a  tax  upon  receipts  for  this  class 
of  carriage  specifically  is  a  tax  upon  the 
commerce  out  of  which  it  arises;  and,  if 
that  be  interstate  commerce,  it  is  void 
under  the  Constitution. 

8.  The  States  can  not  be  permitted,  under 
the  guise  of  a  tax  upon  business  trans- 
acted within  their  borders,  to  impose  a 
burden  upon  commerce  among  the 
States,  when  the  business  so  taxed  is  it- 
self interstate  commerce. 

(Suhmltted  Deoemher  9, 1886.  Decided  AprU  4, 1887.) 

F\  ERHOB  to  the  Supreme  Court  of  the  State 
of  Michigan.    Beversed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr,  Ashley  Pond,  for  plaintiff  in  error: 

Taxation  hy  the  State  of  Michigan,  of  an  as- 
sociation organized  and  domicUed  in  the  State 
of  New  York,  based  upon  the  estimated  gross 
earnings  of  its  cars  within  the  State  of  iQchi- 
gan,  while  engaged  soldy  in  traffic  wldch  cross- 

*Head  notes  hy  Mr,  Justice  Mn.Tigu 
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es  the  Btate  Une,  sach  earnings  being  also 
received  and  possessed  by  such  association  in 
the  State  of  r^ew  York,  operates  as  a  regula- 
tion of  commerce,  is  extraterritorial  and  void. 
It  is  respectfully  submitted  that  the  recent 
cases  of  Oloueuter  Ferry  Co.  v.  Pa,  114  U.  8. 
196,  and  Piekard  v.  Puuman  Southern  Gar  do, 
117  U.  S.  84  ^k.  29,  L.  ed.  158,  785),  and  the 

Srinciple  of  Wabash  etc,  R.  R,  Co,  v,  Illinois, 
edded  October  25, 1886  (Bk.  80,  L.  ed.  244), 
are  decisive  of  the  case  at  bsur. 

Interstate  communication  cannot  be  restrict- 
ed; and  the  terms  upon  which  conmierce  may 
be  engaged  in  cannot  be  prescribed  by  state 
authonty. 

QibbonsY,  Ogdm,  9  Wheat.  1  (22  U.  S.  bk.  6, 
L.  ed.  28);  Browny.  Mai-yland,  12  Wheat.  419 
(25  U.  8.  bk.  6,  L.  ed.  678);  Paisenger  Cases,  7 
How.  288  (48  U.  8.  bk.  12,  L.  edL.lQ2)\  Hender- 
son y,  Wiekham,  92  U.S.  259  (Bk.  28,  L.ed.  548); 
Head  Money  Cases,  112  U.  8.  580  (Bk.  28,  L. 
ed.  798.) 

The  tax  cannot  be  sustained  as  a  tax  upon 
the  property  of  the  company  within  the  8tate. 
The  company  has  no  property  taxable  within 
the  8tate.  Its  cars  are  within  the  8tate  ovly  in 
transit  while  engaged  in  interstate  transportation 
or  conmierce.  Tney  cannot  be  theris  taxed  as 
property,  bein^  owned  in  New  York. 

Hays  V.  Paafie  Mail  Steamship  Co,  17  How. 
696(58  U.  8.  bk.  15,  L.  ed.  254). 

Tne  tax  cannot  be  sustained  as  a  tax  upon 
the  business  of  the  company,  for  that  business 
is  not  local  but  is  interstate,  and  la  wholly  be- 
yond state  regulation. 

The  cases  of  Wiggins  Ferry  Co.  v.  East  St. 
Louis,  107  U.  8.  m  (Bk.  27,  L.  ed.  419),  and 
Gloucester  Ferry  Co.  v.  Pa.  114  U.  8.  196  (Bk. 
29,  L.  ed.  158),  illustrate  the  difference  between 
a  valid  tax  upon  the  property  of  a  domestic 
corporation  engaged  in  interstate  conmierce, 
and  an  invalid  tax  upon  the  business  of  a  for- 
eign corporation  engaged  solely  in  interstate 
commerce. 

8ee  also  Moran  v.  Ifeto  Orleans,  112X7.  8.  69 
(Bk.  28,  L.  ed.  658). 

The  tax  cannot  be  sustained  as  an  exerdse  of 
the  restrictive  power  of  the  8tate  over  foreign 
corporations;  for  under  that  power  there  can  be 
no  regulation  of  commerce  by  the  8tate. 

The  Supreme  Court  of  Michigan  fails  to  dis- 
tinguish Uiis  case  from  that  of  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  284  (82  U.  8. 
bk.  21,  L.  ed.  164),  in  which  a  tax  on  the  gross 
receipts  of  a  Pennsylvania  company,  which  had 
been  actually  garnered  into  its  treasury  in  that 
State,  was  in  question. 

The  court  also  specifically  declares  the  tax  to 
be  one  upon  business  done  in  the  State,  and 
deems  it  within  the  ijurview  of  OsbomeY.  Mobile, 
without  distinguishing  that  the  license  in  that 
case  was  of  a  business  carried  on  in  the  City  of 
HobUe,  which  was  entirely  local  in  its  nature. 

JTr.Edward  Bacon  with  Mr.  Moses  Ta(r- 
fl^artt  Atiy-Gen.  of  Michigan,  for  defendant  m 
error: 

There  are,  in  the  different  States  of  the  Union, 
two  well  known  systems  of  railroad  taxation: 
one,  such  as  that  used  in  Tennessee,  according  to 
a  valuation  (See  iSlto^^  JR.  R.  Tax  Cases,  92  U.S. 
601, 608  (Bk.28,  L.ed. 669};  the  other,such  as  that 
used  in  Michigan,  accorainff  to  gross  receipts,  a 
•mall  percentage  thereof  being  taken  by  Uie 


State  annually  as  specific  taxes  in  lieu  of  all 
other  taxation. 

Howell's  Statutes  of  Michigan,  chap.  90,  en- 
titled Commissioner  of  Railfvads,  §  1,  being  § 
8291  of  said  statutes;  State  Treasurer  v.  Audt- 
tor-Gen.  46  Mich.  281,  233;  Chicago  etc.  R.  Co.v, 
Auditor-Gen.  58  Mich.  79.  See  also  StaU  R. 
R.  Tax  Cases,  93  U.  8.  611  (Bk.  28,  L.  ed.  666). 

Is  it  true  that  the  Merchants  Dispatch  Trans- 
portation Company  did  not  carry  on,  in  the 
State  of  Michigan,  any  business  liable  to  state 
taxation  ? 

Osborne  v.  Mobile,  16  Wall.  479  (88  U.  8.  bk. 
21,  L.  ed.  470);  Telegraph  Co.  v.  Texas,  105 
U.  8.  464  (Bk.  26,  L.  ed.  1068). 

The  laws  of  New  York,  under  which  the  bill 
states  that  the  complainant  was  organized  and 
was  taxed,  include  statutes  of  the  same  force 
and  effect  as  the  Michigan  Statute  complained 
of  in  the  bill;  and  a  decision  in  the  complain- 
ant's favor,  against  the  Michigan  Statute,  would 
entitle  it  to  a  decision  in  its  favor  against  the 
New  York  Statute,  so  far  as  interstate  com- 
merce is  concerned. 

The  0)urt  of  Appeals  of  the  State  of  New 
York  has  declared  the  validly  of  these  statutes. 

People  V.  Horns  Ins.  Co.  92  N.  Y.  846;  Peo- 
ple V.  Editable  Trust  Co.  96  N.  Y.  894-896; 
PeojOe  V.  Gold  etc.  Tel.  Co.  98  N.  Y.  78. 

The  Act  No.  152  of  the  Laws  of  Michigan  for 
1888  (also  New  York  Statutes  and  similar 
statutes  of  other  States),  was  enacted  in  reliance 
upon  principles  recognized  by  the  decision  of 
this  court. 

Osborne  v.  Mobile,  16  WaU.  479  (88  U.  8.  bk. 
21,  L.  ed.  470). 

The  complainant  has  been  claiming  and  ex- 
ercising extensively,  in  Michigan,  franchises 
granted  by  the  laws  of  New  York. 

No  good  reason  can  be  shown  why  the  State 
which  creates  important  corporate  franchlsea 
for  commercial  corporations  should  have  a  right 
to  tax  the  exercise  thereof,  while  at  the  same 
time  another  State,  wherein  the  same  franchises 
are  assumed  and  exercised  (to  a  greater  extent 
perhaps,  and  with  more  profit  than  elsewhere) 
should  be  forever  powerless  to  tax  such  fran- 
chises or  business  carried  on  in  the  exercise 
Uiereof. 

Baltim/yre  etc.  R.  R.  Co.  v.  Koontz,  104  U.  8. 
11  (Bk.  26,  L.  ed.  644);  Stoney.  lU.  Cent.  RR. 
Co.  116  U.  8.  852  (Bk.  29,  L.  ed.  651);  Canada 
S.  R.  R.  Co.  V.  Gebhard,  109  U.  8.  687  (Bk.  27. 
L.  ed.  1028);  StaU  Tax  on  R.  Gross  Receipts,  15 
Wall.  296  (82  U.  8.  bk.  21,  L.  ed,  168);  Minot 
V.  Philadelphia  etc.  R.  R.  Co.  18  Wall.  281  (85 
U.  8.  bk.  21,  L.  ed.  896);  St.  Clair  v.  Ow.  106 
U.  8.  857  (Bk.  27,  L.  ed.  225);  Diamond  Match 
Co.  V.  Powers,  51  Mich.  148;  Talcott  v.  McCor- 
mick  Hartesting  Machine  Co.  51  Mich.  7;  Cos 
V.  Errol,  116  U.  8.  524  gk,  29,  L.  ed.  717); 
Telegraph  Co.  v.  Texas,  105  U.  8. 404-5  and  Relfe 
V.  Rundle,  103  U.  8.  225-6  (Bk.  26,  L.  ed.  1068. 
889);  Baltimore  R.  R.  Co.  v.  Md.  21  Wall.  458 
(88  U.  8.  bk.  22,  L.  ed.  678). 

Gloucester  Ferry  Co.  v.  Pa.  114  IT.  8.  196 
(Bk.  29,  L.  ed.  158)  is  relied  upon  by  the  plaint- 
iff in  error;  but  the  decision  of  no  issue  joinetl 
in  that  case  can  be  relevant  here.  The  Glou- 
cester Feny  Company  was  doing  no  more 
budneas  in  Pennsylvania  than  anv  foreign  cor- 
poration owninff  a  line  of  steamships  carrying 
on  commence  oetween  European  ports  ana 
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PhUadelpbia.  It  merely  obtained  a  lease  of  a 
sufficient  landing  place  on  the  Pennsylyania 
shore;  114  IT.  S.  205  (Bk.  29: 162}  and  on  page 
203  this  court  uses  the  following  language: 

"The  business  of  landing  ana  reoaivmg  pas- 
sengers and  freight  at  the  wharf  in  Philadelphia 
is  a  necessary  incident  to,  indeed  is  a  part  of, 
their  transportation  across  the  Delaware  River 
from  New  Jersey.  Without  it  that  transpor- 
tation would  be  impossible.  Transportation 
implies  the  taking  up  of  persons  or  properlnr  at 
some  point  and  putting  them  down  at  anotner. 
A  tax,  therefore,  upon  such  receiving  and  land- 
ing of  passengers  and  freight  is  a  tax  upon 
their  transportation;  that  is,  upon  the  com- 
merce between  the  two  States  involved  in  such 
transportation." 

The  case  of  Pickard  v.  PuUman  Palace  Ca/r 
Co.  117  U.  S.  84  (Bk.  29,  L.  ed.  785),  is  distin- 
guishable. In  that  case  the  company  had  no 
office  in  the  State  (Tenn.)  through  which  its 
cars  ran. 

A  corporation  which  seeks  \sf  its  agents  to 
establish  a  domicil  of  business  in  a  State  other 
than  that  of  its  own  creation  must  take  that 
domicil,  subiectto  the  responsibilities  and  bur- 
dens imposea  by  the  laws  which  it  finds  in  force 
there. 

Atty-Qen.  v.  Bay  State  Min.  Co,  99  Mass.  158; 
Richer  v.  American  etc.  Co.  140  Mass.  850;  Oar- 
Ton  Iron  Co.  v.  McLaren,  5  H.  L.  Cas.  416, 449. 

The  Tennessee  Statute  imposing  the  tax  in 
Pickard  v.  Pullman  Palace  (Jar  Co.  supra,  was 
objectionable  because  it  purported  to  make  en- 
tirely illegal  certain  interstate  commerce,  except 
on  payment  of  the  license  fee  as  a  condition 
precedent,  and  was  therefore  no  better  than  a 
statute  to  collect,  at  the  state  Hne,  duties  on  in- 
terstate commerce. 

The  method  of  ascertaining  taxes  measured 
by  gross  receipts  has  been  approved  bv  this 
court  and  by  the  Supreme  Court  of  Michigan. 

Slate  Taxon  Railway  Orose  Receipts,  15  WalL 
284  (82  U.  8.  bk.  21,  L.  ed.  164);  Delaware  R. 
R.  Tax,  18  Wall.  206  (85  U.  S.  bk.  21,  L.  ed, 
888);  ErieR.  Co.  v.  Pa.  21  WalL  492  (88  U.  S. 
bk.  22,  L.  ed.  595);  8taU  Treasurer  v.  Auditor- 
Gen.  46  Mich.  281,  282;  Chicago  etc.  R.  Co.  ▼. 
Auditor-Oen.  58  Mich.  79.  In  this  connection 
see  Woodruff  Y.  Parham,  8  Wall.  128  (75  U.  S. 
bk.  19,  L.  ed.  382):  Savings  Society  v.  Coite,  6 
Wall.  594  (78  U.  8.  bk.  18,  L.  ed.  897);  Provi- 
derU  Sa/t.  Institution  v.  Mass.  6  Wall  611  (78 
U.  S.  bk.  18,  L.  ed.  907). 

Summary.  The  tax  in  question  is.valid  for 
the  following  reasons: 

The  tax  is  on  business  done  in  the  exercise  of 
corporate  franchises,  introduced  by  permission 
of  me  State  of  Michigan. 

The  tax  is  on  such  business  done  by  means 
of  the  complainant's  ^rmanently  established 
local  agents  and  offices  in  Michigan,  with  every 
facility  for  carrying  on  business  between  places 
within  the  State,  wnenever  profitable. 

The  tax  is  nectary  to  the  safety  of  the  State's 
revenue,  from  railroad  companies  aud  express 
companies. 

The  tax  Is  upon  railroad  business  so  affecting 
and  controlling  public  interests  of  the  people  of 
the  State  of  Michigan  that  such  business  ought 
not  to  escape  taxation  in  the  State. 

The  complainant  ought  not  to  escape  taxa- 
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tion  in  Michigan,  merely  because  the  final  re- 
ceipts of  its  earnings  in  Michigan  was  at  its 
chief  office  in  the  Oity  of  New  York. 

The  business  by  which  all  right  to  such 
earnings  accrued  was  completed  within  the 
State  of  Michigan;  and  according  to  the  ordin- 
ary course  of  such  business,  any  suit  to  collect 
such  earnings  must  be  brought  in  Michigan, 
where  the  contracts  therefor  were  made  and 
fulfilled. 

Mr.  Justice  MiUer  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Ck>urt 
of  the  State  of  Michigan  to  bring  here  for  re- 
view a  decree  sustaining  a  demurrer  to  the 
complainant's  bill  in  chancery,  and  dismissing 
the  bill.  The  complainant  brought  suit  as 
President  of  the  Merchants'  Dispatch  Trans- 
portation Company,averring  that  said  company 
is  a  joint  stock  association,  organized  and  exist- 
ing under  the  laws  of  the  State  of  New  York, 
ana  by  the  laws  of  that  State  authorized  to  sue 
in  the  name  of  its  president.  The  bill,  so  far 
as  it  presents  the  (][uestions  on  which  this  court 
can  have  jurisdiction,  charges  as  follows: 

**  Second.  That  during  the  year  ending  with 
the  81st  day  of  December,  A.  D.  1888,  the  said 
Transportation  Company  was  engaged  in  the 
business  of  soliciting  and  contracting  for  the 
transportation  of  freight  required  to  l^  carried 
over  connecting  lines  of  railroad  in  order  to 
reach  its  destination,  and,  for  the  prosecution 
of  its  said  business,  it  had  agendes  located 

fenerally  throughout  the  United  States  and  the 
dominion  of  Canada;  the  said  Transportation 
Company  issued  through  bills  of  lading  for 
such  freight,  and  causeathe  same  to  be  carried 
by  the  appropriate  railroad  companies;  and,  as 
compensation  for  its  service  in  the  premises, 
the  said  Transportation  Company  was  paid  by 
the  said  railroad  companies  a  definite  propor- 
tion of  the  through  rate  charged  and  coUected 
by  saidcompaniesforthecarriageof  said  freights. 
"  Third.  That  during  the  said  year  the  said 
Transportation  Ck>mpany  was  possessed  of  cer- 
tain fineight  cars  which  were  used  and  run  by 
the  railroad  companies  in  whose  possession  they 
chanced  from  time  to  time  to  be  for  the  trans- 
portation, upon  their  own  and  connecting  lines 
of  railroad,  of  through  freight,  principally  be- 
tween the  City  of  New  York,  in  the  State  of 
New  York,  and  Boston,  in  the  State  of  Massa- 
chusetts, and  Chica^,  in  the  State  of  Illinois, 
and  other  points  and  commercial  centers  in  the 
West,  Northwest  and  Southwest,  without  the 
said  State  of  Michigan;  that  said  cars  were  not 
used  for  the  carriage  of  freight  between  points 
situate  within  the  said  State  of  Michigan, 
but  wholly  for  the  transportation  of  freight, 
either  passing  through  the  State  or  originating 
at  points  without  said  State  and  destined  to 
points  within,  or  originating  at  points  within 
said  State  and  destined  to  points  without;  that 
the  said  several  railroad  companies  thus  making 
use  of  said  cars  during  the  said  year  paid  to  the 
sud  Transportation  Company  as  compensation 
therefor  a  definite  sum  per  mile  for  the  distance 
traveled  by  the  said  cars  over  their  respective 
lines. 

"Fourth.  That  the  said  Transportation  Com- 
pany during  the  said  year  was  not  running  or 
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interested  in  any  special  fast,  tlirough,  or  other 
stock,  coal  or  refrigerator  car  freight  line,  or 
doing  budness  in  or  running  cars  over  any  of 
the  railroads  of  said  State  oi  Michigan,  other- 
'Wise  than  as  in  the  preceding  paragraphs  stated. 
•*  Fifth.  That  prior  to  the  first  day  of  April, 
A.  D.  1884,  the  Commissioner  of  Railroads  of 
the  State  of  Michigan  transmitted  to  the  said 
Transportation  Company  certain  blank  forms 
of  a  report  to  be  maide  to  him  pursuant  to  the 

g revisions  of  an  Act  of  the  Legislature  of  the 
tate  of  Michigan  approved  June  5,  1888,  enti- 
tled *  An  Act  to  Provide  for  the  Taxation  of 
Persons,  Copartnerships,  Associations,  C&r- 
loaning  Companies,  and  Fast  Freight  Lines 
Engaged  in  the  Business  of  Running  Cars 
Over  Any  of  the  Railroads  of  This  State,  and 
not  Being  Exclusively  the  Property  of  Any 
Railroad  Company  Paying  Taxes  on  Their 
Gross  Receipts,'  with  the  requirement  that  the 
said  Transportation  Company  should  make  up 
and  return  said  report  to  the  office  of  said  com- 
missioner on  or  before  the  first  day  of  April, 
1884,  under  the  penalties  of  said  Act;  that  on  or 
about  said  first  day  of  Aprils  in  compliance  with 
said  demand,  but  protesting  that  the  same  was 
without  authority  of  law,  and  that  said  Act  was 
invalid — or  if  valid,  was  not  applicable  to  the 
said  Transportation  Company — the  said  Trans- 
portation Company  made  and  filed  with  said 
commissioner  a  report,  duly  verified,  setting 
forth  that  the  gross  amount  of  the  receipts  of 
the  said  Transportation  Company  for  the  mile- 
age of  said  cars  during  said  year  1883,  while  in 
use  in  the  transportation  of  freight  between 
points  without  said  State  and  passmg  through 
said  State  in  transit,  estimated 'and  prorated  ac- 
cording to  the  mileage  of  said  cars  within  said 
State  of  Michigan  while  so  in  use,  was  the  sum  of 
$95,714.50;  and  while  in  the  use  of  transporta- 
tion of  freight  from  points  without  to  points 
within  said  State  of  Michigan,  and  from  points 
within  to  points  without  said  State,  estimated 
and  prorated  according  to  the  mileage  of  said 
cars  within  the  State  of  Michigan  while  so  in 
use,  was  the  sum  of  $28,800.01,  making  in  the 
aggregate  the  sum  of  $124,604.51;  that  during 
said  year  it  received  no  moneys  whatever  on 
business  done  solely  within  the  said  State  of 
Michigan,  and  no  moneys  which  were  or  could 
be  regarded  as  earned  during  said  year  within 
the  Umits  of  said  State  of  Michigan  other  than 
as  hereinbefore  and  in  said  report  set  forth. 

"  Sixth.  That  by  the  terms  of  said  Act  it  is 
the  duty  of  said  dommissioner  of  Railroads  to 
make  and  file  with  the  Auditor-Oeneral  of  said 
State  of  Michigan,  prior  to  the  first  day  of  June 
each  year  a  computation  based  upon  the  report 
of  each  person,  association,  copartnership,  or 
corporation  taxable  thereunder,  of  the  amount 
of  tax  to  become  due  from  them  respectively, 
and  each  such  person,  association,copartner8hip 
or  corporation  is  required  on  or  before  the  first 
day  of  July  in  such  year  to  pay  to  the  Treasurer 
of  said  State  of  Michii^an,  upon  the  statement 
of  the  Auditor-CJeneralthereof ,  2^  per  cent  up- 
on its  gross  receipts  as  computed  by  the  said 
Commi^oner  of  Railroads  and  derived  from 
loaning,  renting  or  hiring  of  cars  to  any  rail- 
road or  other  corporation,  association,  copart- 
neridiip  or  party.  It  was  also  provided  in  said 
Act  that  for  the  said  taxes  an  interest  thereon, 
and  the  penalty  imposed  for  delay  in  the  pay- 


ment thereof,  the  said  State  should  have  a  lien 
up<Hi  all  the  property  of  the  person,  association, 
copartnership,  or  corporation  so  taxed,  and  in 
default  of  Uie  payment  of  said  tax  by  and 
within  the  time  so  prescribed  the  Auditor-Gen- 
eral of  said  State  was  authorized  to  issue  bis 
warrant  to  the  sheriff  of  any  county  in  said 
State,  commanding  him  to  levy  the  same,  to- 
gether with  10  per  cent  for  his  fees,  by  distress 
and  sale  of  any  of  the  property  of  the  corpora- 
tion or  party  neglecting  or  refusing  to  pay  such 
tax  wherever  the  same  may  be  f oimd  within  the 
county  or  State. 

"Seventh.  That  the  said  Commissioner  of 
Railroads  has  computed  and  determined  that 
the  amount  of  the  gross  receipts  of  the  said 
Transportation  Company  under  the  said  Act  is 
the  said  sum  of  $28,890.01,  and  that  there  is 
due  tram  said  Transportation  Company  to  the 
State  of  Michigan,  as  a  tax  thereon,  the  sum  of 
$722.25,  and  has  transmitted  said  computation 
to  the  said  Auditor-General;  and  your  orator 
shows  that  unless  said  tax  is  paid  by  the  said 
Transportation  Company  on  or  before  the  first 
day  of  July,  1884,  it  will  become  the  duty  of 
the  said  Auditor-General  under  the  said  Act,and 
the  said  Auditor-General  threatens  that  he  will 
proceed  to  enforce  payment  of  tiie  said  tax 
against  said  Transportation  Company  by  the 
seizure  and  sale  of  the  property  of  said  Trans- 
portation Company  under  the  provisions  of  said 
Act. 

''Eighth.  That  your  orator  is  advised  and  so 
charges,  that  the  said  Act  as  to  the  said  gross 
receipts  of  the  said  Transportation  Companv, 
or  of  any  of  its  receipts  or  earnings  from  tne 
use  of  its  cars,  within  the  State  of  Michigan, 
and  the  transaction  of  its  business  in  the  man- 
ner aforesaid,  is  in  violation  of  the  Constitu- 
tion of  the  United  States,  and  void,  and  that 
said  Act  is  inapplicable  to  the  said  Transporta- 
tion Company,  and  inoperative  for  further  rea- 
sons appearing  upon  its  face;  and  that  said 
Transportation  Company  is  not  amenable 
thereto. 

"Ninth.  That  the  chief  officers  of  the  said 
Transportation  Company  for  the  transaction  of 
corporate  business  was,  during  said  year,  and  is 
in  the  City  of  New  York,  in  the  State  of  New 
York,  and  that  all  the  moneys  earned  by  it,  as 
set  forth  in  the  second  and  third  paragraphs 
hereof,  were  paid  to  it  at  its  said  office;  that  said 
Company  during  said  year  had  no  funds  or 
property  whatsoever  within  the  State  of  Michi- 
^n,  except  cars  in  transit  and  office  furniture 
m  the  possession  of  agents;  and  that  during 
said  year  the  said  Transportation  Company  was 
subject  to  taxation  and  was  taxed  on  account 
of  its  property  and  earnings  within  and  under 
the  laws  of  the  State  of  New  York." 

The  bill  then  prays  for  a  subpena  against 
William  C.  Stevens,  Auditor-CJeneral  of  the 
State  of  Michigan,  and  for  an  injunction  to 
prevent  him  from  proceeding  in  the  collection 
of  said  taxes.  To  this  bill  the  defendant  Stev- 
ens demurred,  and  the  Circuit  Court  for  the 
Coim^  of  Washtenaw,  in  which  this  suit  was 
brought,  overruled  that  demurrer.  From  this 
decree  the  defendant  appealed  to  the  Supreme 
Court  of  the  State,  where  the  judgment  of  the 
lower  court  was  reversed,  the  demurrer  su»> 
tained,  and  the  bill  dismissed.  To  reverse  that 
decree  this  writ  of  error  was  sued  out. 
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The  contention  of  the  plaintiff  in  error  is 
that  the  Statute  of  Michigan,  the  material  parts 
of  which  are  recited  in  the  bill,  is  void  as  a 
T^^ation  of  commerce  amon^the  States, 
whidi,  by  the  Ck>nstitution  of  the  United  States, 
is  confided  ezclnsiyely'  to  Congress.  Art.  1, 
^  8,  clause  8.  It  will  be  observed  that  the  bill 
«hows  that  the  tax  finally  assessed  by  the  Aud- 
itor of  State,  against  the  Transportation  Com- 
pan^f,  was  for  the  $28,890.01  of  the  gross 
Teceipts  which  the  Company  had  returned  to 
the  commissioner  as  money  received  for  the 
trans^rtation  of  freight  from  noints  without 
to  points  within  the  State  of  Michigan,  and 
irom  points  within  to  points  without  that  State; 
-and  that  no  tax  was  assessed  on  the  $96,714.50 
received  for  transportation  passing  entirely 
through  the  State  to  and  from  other  States. 

There  is  nothing  in  the  opinion  of  the  Su- 
preme Court  of  the  State,  which  is  found  in 
the  transcript  of  the  record,  to  explain  this 
discrimination.  There  is  nothing  in  the  Stat- 
ute of  the  State  on  which  this  tax  rests  which 
makes  such  a  distinction;  nor  is  there  anything 
in  the  commissioner's  requirement  for  a  report 
which  suggests  it.  It  must  have  been,  there- 
fore, upon  some  idea  of  the  authorities  of  the 
State  that  the  one  was  interstate  commerce  and 
the  other  was  not,  which  we  are  at  a  loss  to 
comprehend.  Frei&:ht  carried  from  a  point 
without  the  State  w  some  point  within  the 
:8tate  of  Michigan  as  the  end  of  its  voyage;  and 
freight  carried  from  some  point  withm  that 
State  to  other  States  is  as  much  conmierce 
:among  the  States  as  that  which  passes  entirely 
through  t  he  State  from  its  point  of  original  ship- 
ment to  its  destination.  This  is  clearly  stated 
and  decided  in  the  case  of  Pliila.  di  Beading 
Bailroad  Co,  v.  Fa.  commonly  called  the  case 
of  TfAe  StaU  Freight  Tax,  16  Wall.  282  [82  U. 
S.  bk.  21,  L.  ed.  146],  in  which  it  is  held  that 
s  tax  upon  freight  taken  up  within  the  State 
and  carried  out  of  it,  or  taken  up  without  the 
State  and  brought  within  it,  is  a  burden  on 
interstate  commerce,  and  therefore  a  violation 
of  Hie  constitutional  provision  that  Congress 
shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States. 
And  in  Wabash  R,  Go.  v.  lU,  118  U.  S.  667  (Bk. 
80,  L.  ed.  244],  it  is  held  that  a  statute  at- 
tempting to  rebate  the  rates  of  compensation 
for  traiSportation  of  freight  from  New  York 
to  Peoria,  in  the  State  of  Illinois,  or  from  Peoria, 
to  New  York,  is  a  regulation  of  commerce 
among  the  States.  The  same  principle  is  es- 
tablished in  CrandaU  v.  Nevada,  6  Wall.  86  [78 
r.  S.  bk.  18,  L.  ed.  74lf|. 

The  Statute  of  the  State  of  Michigan  of  1888, 
imder  which  this  tax  is  imposed,  is  entitled 
*'An  Act  to  Provide  for  the  Taxations  of  Per- 
sons, Copartnerships,  Associations,  Carloaning 
Companies,  Cor^rations,  and  Fast  Freight 
Lines  Engaged  in  the  Business  of  Runmng 
Cars  over  Any  of  the  Railroads  of  This  State, 
and  Not  Being  Exclusively  the  Property  of 
any  Railroad  Company  Paying  Taxes  on  Their 
Gross  Receipts."  Sections  1  and  2  require  re- 
ports to  be  made  to  the  commissioner  of  rail- 
roads of  the  gross  amoimt  of  their  receipts  for 
freight  eam^  within  the  limits  of  The  State 
from  all  persons  and  corporations  running  rail- 
Toadcars  within  the  State.  The  commissioner 
is  by  section  4  required  to  make  and  file  with 
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the  Auditor-General,  on  the  first  day  of  June 
of  each  year,  a  computation  of  the  amount  of 
tax  which  would  become  due  on  the  first  day 
of  July  next  suceedin^  from  each  person,  as- 
sociation, or  corporation  liable  to  pay  such 
taxes.  Each  one  of  these  ia  by  section  6  re- 
quired to  pay  to  the  State  Treasurer,  upon  the 
statement  of  the  Auditor-General,  an  annual 
tax  of  2i  per  cent  upon  its  ^oss  receipts, 
as  computed  by  the  Commissioner  of  PCail- 
roads. 

It  will  thus  be  seen  that  the  Act  imposed  a 
tax  upon  all  the  gross  receipts  of  the  Merchants 
Dispatch  Transportation  Company,  a  corpora- 
tion under  the  laws  of  the  State  of  New  York, 
and  with  its  principal  place  of  business  in  that 
State,  on  account  of  goods  transported  by  it  in 
the  State  of  Micbi^n;  and  the  bill  states  that 
the  Company  earned  no  freight,  the  transporta- 
tion of  whicn  was  between  points  exclusively 
within  that  State. 

The  subject  of  the  attempts  by  the  States  to 
impose  burdens  upon  what  has  come  to  be 
known  as  interstate  commerce  or  traffic,  and 
which  is  called  in  the  Constitution  of  the  United 
States  "commerce  among  the  States,"  by  stat- 
utes which  endeavor  to  regulate  the  exercise 
of  that  commerce,  as  to  the  mode  by  which  it 
shall  be  conducted,  or  bv  the  imposition  of 
taxes  upon  the  articles  of  commerce,  or  ux)on 
the  transportation  of  those  articles,  has  been 
very  much  agitated  of  late  ^rears.  It  has  re- 
ceived the  attentive  consideration  of  this  court 
in  many  cases,  and  especially  within  the  last 
five  years,  and  has  occupied  Congress  for  a 
time  quite  as  long.  The  recent  Act^  approved 
February  4, 1887,  entitled  '*  An  Act  to  Regu- 
late Commerce,"  passed  after  many  years  of 
effort  in  that  body,  is  evidence  that  Congress 
has  at  last  undertaken  a  duty  imposed  upon  it 
by  the  Constitution  of  the  United  States,  m  the 
declaration  that  it  shall  have  jjower  "to  regu- 
late commerce  with  foreign  Nations,  and  among 
the  several  States,  and  with  the  Indian  Tribes.^ 
Congress  has  freely  exercised  this  ^wer  so  far 
as  relates  to  commerce  with  foreign  Nations 
and  with  Indian  Tribes,  but  in  re^rd  to  com- 
merce among  the  several  States  it  has,  until 
this  Act,  remaned  from  the  passap  of  any 
very  imx)ortant  regulation  upon  this  subject, 
except  perhaps  the  statutes  regulating  steam- 
boats and  their  occupation  upon  the  navigable 
watera  of  the  country. 

With  reference  to  the  utterances  of  this  court 
imtil  within  a  very  short  time  past,  as  to  what 
constitutes  commerce  among  the  several  States, 
and  also  as  to  what  enactments  by  the  State 
Legislatures  are  in  violation  of  the  constitu- 
tionid  provision  on  that  subject,  it  may  be  ad- 
mitted that  the  court  has  not  always  employed 
the  same  language,  and  that  all  of  the  juoges 
of  the  court  who  have  written  opinions  for  it 
may  not  have  meant  precisely  the  same  thing. 
Still,  we  think  the  more  recent  opinions  of  the 
court  have  pretty  clearly  established  principles 
upon  that  subject  which  can  be  readily  applied 
to  most  cases  requiring  the  construction  of  the 
constitutional  provision,  and  that  these  recent 
decisions  leave  no  room  to  doubt  that  the  Stat- 
ute of  Michigan,  as  interpreted  by  its  supreme 
court  in  the  present  case,  is  forbidden  as  a  reg- 
ulation of  commerce  amonff  the  States, the  power 
to  make  which  is  withheld  from  the  State. 
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The  whole  quesdon  has  been  so  folly  consid- 
ered in  these  decisions,  and  the  cases  themselves 
so  carefully  reviewed  that  it  would  be  doing 
little  more  than  repeating  the  language  of  the 
arguments  used  in  them  to  go  over  the  ^rround 
again.  The  cases  of  The  State  Freight  Tax  and 
State  Tax  on  Railway  Gross  Receipts^  which 
were  considered  together  and  decided  at  the 
December  Term,  1872,  and  reported  in  15  Wal- 
lace, pp.  283  to  328  [82  U.  8.  bk.  21,  146-1891, 
present  the  points  in  the  case  now  before  us 
perhaps  as  clearly  as  any  which  have  been  be- 
fore this  court.  A  Statute  of  the  State  of  Penn- 
svlvania  imposed  upon  all  the  railroad  corpora- 
tions doing  business  within  that  State,  as  well 
as  steamboat  companies  and  others  engaged  in 
the  carrying  trade,  a  specific  tax  on  each 
2,000  pounds  of  freight  carried,  graduated  ac- 
cording to  the  articles  transported.  These  were 
arranged  into  three  classes,  on  the  first  of  which 
a  tax  of  two  cents  per  ton  was  laid,  upon  the 
second  three  cents,  and  upon  the  third  five 
cents.  The  Heading  Railroad  Company,  a 
party  to  the  suit,  in  making  its  report  under 
this  statute,  divided  its  freight  on  which  the 
tax  was  to  be  levied  into  two  classes,  namely: 
freight  transported  between  points  within  the 
State  and  freight  which  either  passed  from 
within  the  State  out  of  it  or  from  without  the 
State  into  it.  The  Supreme  Court  of  the  State 
of  Pennsylvania  deciaed  that  all  the  freight 
carried,  without  regard  to  its  destination,  was 
liable  to  the  tax  imposed  by  the  statute.  This 
court,  however,  held  that  freight  carried  en- 
tirely tiirough  tbe  State  from  without,  and  the 
other  class  of  freight  brought  into  the  State 
from  without  or  carried  from  within  to  points 
without,  all  came  under  the  description  of 
"commerce  among  the  States,"  within  the 
meaning  of  the  Constitution  of  the  United  States; 
and  it  held  also  that  freight  transported  from 
and  to  points  exclusively  within  the  limits  of 
the  State,  was  internal  commerce  and  not  com- 
merce among  the  States.  The  taxing  law  of 
the  State  was,  therefore,  valid  as  to  the  latter 
class  of  transportation;  but  with  regard  to  the 
others  it  was  invalid,  because  it  was  interstate 
commerce,  and  the  State  could  lay  no  tax  upon 
it  In  that  case,  which  was  very  thorougnly 
argued  and  very  fully  considered,  the  case  of 
OrandaU  v.  Nevada,  6  WaU.  85  [78  U.  S.  bk.  18, 
L.  ed.  745],  was  cited  as  showing,  in  regard  to 
transportation,  what  was  strictly  internal  com- 
merce of  a  State  and  what  was  interstate  com- 
merce. The  court  said:  "  It  is  not  at  all  mate- 
rial that  the  tax  is  levied  upon  all  freight,  as 
well  that  which  is  wholly  internal  as  that  em- 
barked in  interstate  trade.  We  are  not  at  this 
moment  inquiring  further  than  whether  taxing 
ffoods  carried  because  they  are  carried,  is  a  re^- 
WXon  of  carriage.  The  State  may  tax  its  in- 
ternal commerce;  but  if  an  Act  to  tax  interstate 
or  foreign  commerce  is  unconstitutional,it  is  not 
cured  bv  including  in  its  provisions  subjects 
within  the  domain  of  the  State.  Nor  is  a  rule 
prescribed  for  carriage  of  goods  through,  out 
of.  or  into  a  State  any  less  a  regulation  of 
transportation  because  the  same  rule  may  be 
applied  to  carriage  which  is  wholly  internal. 
I^ubtless  a  State  may  regulate  its  internal  com- 
merce as  it  pleases.  If  a  State  chooses  to  exact 
conditions  for  allowing  the  passage  or  carfiage 
of  persons  or  freight  throiigh  it  into  another 


State  the  nature  of  the  exaction  is  not  changed 
by  adding  to  it  similar  conditions  for  allowing: 
transportation  wholly  within  the  State." 

In  the  case  of  The  Brie  Railway  Oompany  (a. 
corporation  of  the  State  of  New  York)  v. 
Pennsylvania,  decided  at  the  same  time,  it  ap- 
peared that  the  road  of  that  company  was  con- 
structed for  a  short  distance  through  a  part  of 
the  State  of  Pennsylvania,  and  tlmt  a  similar 
tax  was  levied  upon  it  for  freight  carried  over 
its  road.  This  was  held  to  be  invalid  for  tbe 
reasons  given  in  the  case  of  the  Reading  Road. 

In  the  other  case  of  State  Tax  on  Railway 
Oross  Receipts,  which  was  also  a  suit  between 
the  Reading  Railway  Company  and  the  State- 
of  Pennsylvania,  an  Act  of  the  Legislature  of 
that  State  was  relied  on  which  declared  that 
"  In  addition  to  the  taxes  now  provided  by  law^. 
every  railroad,  canal  and  transportation  com- 
pany incorporated  under  the  laws  of  this  Com- 
monwealth, and  not  liable  to  the  tax  upon  in- 
come under  existing  laws,  shall  pay  to  the- 
Commonwealth  a  tax  of  three  fourths  of  1  per 
centum  upon  the  gross  receipts  of  said  com* 
pany;  and  the  saia  tax  shall  be  paid  semi-an- 
nually upon  the  first  days  of  July  and  Janu- 
ary, commencing  on  the  first  day  of  July,  1866.  '* 

This  tax  was  held  to  be  valid.    The  grounds^ 
upon  which  it  was  distinguished  from  the  one- 
in  the  preceding  case  upon  freight  were,  that 
the  corporation,  bein^  a  creation  of  the  Legis- 
lature  of  Pennsylvania  and  holding  and  enjoy- 
ing all  its  franchises  imder  the  authority  of  that. 
State,  this  was  a  tax  ux)on  the  franchises  which, 
it  derived  from  the  State,  and  was  for  that  rea- 
son within  the  x>ower  of  the  State,  and  that,  in 
determining  the  mode  in  which  the  State  could^. 
tax  the  franchises  which  it  had  conferred,  it 
was  not  limited  to  a  fixed  sum  upon  the  value* 
of  them,  but  it  could  be  graduated  by  and  pro- 
portioned to  either  the  value  of  \hQ  privileges- 
granted  or  the  extent  or  results  of  thdr  exer- 
cise.   "Very  manifestly,"  said  the  court,  "this- 
is  a  tax  upon  the  railroad  company,  measured, 
in  amount  by  the  extent  of  its  busmdss,  or  the- 
degree  to  wmch  its  franchise  is  exercised."  An- 
other reason  given  for  the  distinction  is  that- 
"  The  tax  is  not  levied,  and,  indeed  such  a  tax 
cannot  be,  until  the  expiration  of  each  halT 
year,  and  until  the  money  received  for  f reights^ 
and  from  other  sources  of  income,  has  actually 
come  into  the  company's  hands.    Then  it  has- 
lost  its  distinctive  character  as  freight  earned, 
by  having  become  incorporated  into  thegenOTai 
mass  of  the  company's  property.    While  it 
must  be  conceded  thaf  a  tax  upon  interstate- 
transportation  is  invalid,  there  seems  to  be  no- 
stronger  reason  for  denying  the  power  of  a. 
State  to  tax  the  fruits  of  such  transportation^ 
after  they  have  become  intermingled  with  the 
general  property  of  the  carrier,  than  there  is  for 
denying  her  power  to  tax  goods  which  have* 
been  importea,  after  their  oridnal  packages 
have  been  broken,  and  after  they  have  b^n 
mixed  with  the  mass  of  personal  property  in  tbe* 
country.    Brotjon  v.  Md,  12  Wheat  420  [25  U. 
8.  bk.  6,  L.  ed.  678]. 

The  distinction  between  that  case,  which  is 
mainly  relied  upon  by  the  Supreme  Court  of 
Michigan  in  support  of  its  decree,  and  the  one 
which  we  now  have  before  us,  is  very  obvious, 
and  is  twofold:  first,  the  corporation  which  was: 
the  subject  of  that  taxation  was  a  Pennsylvanii^ 
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oorporation.  haTing  the  situs  of  its  business 
within  the  State  which  created  it  and  endowed 
it  with  its  fnmchises.  Upon  these  franchises 
thus  conferred  by  the  State,  it  was  asserted, 
the  State  had  a  right  to  levy  a  tax;  second,  this 
tax  was  levied  upon  money  in  the  treasurv  of 
the  corporation,  upon  property  within  the  lim- 
its of  the  State,  which  had  passed  bevond  the 
stage  of  compensation  for  freight  ana  had  be- 
come like  any  other  property  or  money  liable 
to  taxation  by  the  State.  The  case  before  us 
has  neither  of  these  qualities.  The  Corporation 
upon  which  this  tax  is  levied  is  not  a  Corpora- 
tion of  the  State  of  Michigan,  and  has  never 
been  organized  or  acknowledged  as  a  corpora- 
tion of  that  State.  The  money  which  it  re- 
ceived for  fireight  carried  within  the  State  prob- 
ably never  was  within  the  State,  being  paid  to 
the  Ck>mpany  either  at  the  beginning  or  the  end 
of  its  route;  and  certainly  at  the  time  the  tax 
was  levied  it  was  neither  money  nor  property 
of  the  Corporation  within  the  State  of  Michi- 
gan. 

The  proposition  that  the  States  can,  by  way 
of  a  tax  ux)on  business  transacted  within  their 
limits,  or  upon  the  franchises  of  corporations 
which  they  have  chartered,  regulate  such  bus- 
iness or  the  affairs  of  such  corporations,  has 
often  been  set  up  as  a  defense  to  the  allegation 
that  the  taxation  was  such  an  interference  with 
commerce  as  violated  the  constitutional  pro- 
visions now  under  consideration.  But  where 
the  business  so  taxed  is  commerce  itself,  and  is 
commerce  among  the  States  or  with  foreign 
Nations,  the  constitutional  provision  cannot 
thereby  be  evaded;  nor  can  the  States,  by 
grantinj^  franchises  to  corporations  engaged  in 
Uie  business  of  the  transportation  of  persons  or 
merchandise  among  them,  which  is  itself  inter- 
state commerce,  acquire  the  right  to  regulate 
that  commerce,  either  by  taxation  or  in  any 
other  way. 

This  is  illustrated  hi  the  case  of  Cook  ^.  Pa. 
07  U.  8. 566  [Bk.  24,  L.  ed.  1015].  The  State 
of  Pennsylvania,  by  her  laws,  had  laid  a  tax 
upon  the  amount  of  sales  of  goods  made  by 
auctioneers,  and  had  so  modifi^  and  amended 
this  class  of  taxes  that  in  the  end  it  remained 
a  discriminating  tax  upon  goods  so  sold  and 
imported  from  abroad.  Tms  court  held  that 
the  tax  which  the  auctioneer  was  required  to 
pi^  into  the  treasury  was  a  tax  upon  Uie  goods 
sokl,  and,  as  this  tax  was  three  quarters  of  1 
per  cent  upon  foreign  drugs,  glan,  earthen- 
ware, hides,  marble  work  and  dye  woods,  that 
it  was  a  tax  upon  the  goods  so  described  for  the 
privilege  of  selling  them  at  auction.  The  ar- 
|;;ument  was  made  that  this  was  a  tax  exclus- 
ively upon  the  business  of  the  auctioneer,  which 
the  StiUe  had  a  rightto  levy.  In  that  case,  as 
in  othefB,  it  was  claimed  uiat  the  privilege  of 
being  an  auctioneer  derived  from  the  State  by 
license,  was  subject  to  such  taxation  as  the 
State  chose  to  impose,  but  the  proposition  was 
overruled;  and  this  court  held  that  the  tax  was 
a  regulation  of  commerce  with  foreign  Nations, 
and  that  the  fact  that  it  was  a  tax  upon  the 
baBDess  of  an  auctioneer  did  not  reueve  it 
from  the  objection  arising  from  the  constitu- 
tional  proviskm. 

The  same  question  arose  in  the  case  of  The 
Gkmeetler  Farry  Co.  v.  A.  114  U.  S.  196  [Bk. 
80.  L.  ed.  158].    That  onnpany  was  a  ooipora- 


tion  chartered  by  the  State  of  New  Jersey  to 
run  a  ferry  carrying  passengers  and  freight  be- 
tween the  Town  of  Gloucester,  in  that  State, 
and  the  City  of  PhUadclphia,  in  the  State  of 
Pennsylvania.  It  had  no  property  within  the 
State  of  Pennsylvania,  but  it  leased  a  landing 
place  or  wharf  in  that  city  for  its  business. 
The  Auditor^General  and  Treasurer  of  the  State 
of  Pennsylvania  assessed  a  tax  upon  the  capi- 
tal stock  of  this  corporation  under  the  laws  of 
that  State,  which  the  company  refused  to  pay. 
Its  validity  was  sustained  by  the  State  Su- 
preme Court,  and  the  question  was  brought  ta 
this  court  by  a  writ  of  error.  It  was  insisted 
that  the  tax  was  justified  as  a  tax  upon  the 
business  of  the  corporation,  which,  it  was 
claimed,  was  largely  transacted  in  the  City  of 
Philadelphia.  The  Supreme  Court  of  the  State, 
in  giving  its  decision,  stated  that  the  single 
question  presented  for  consideration  was 
whether  the  company  did  business  within  the 
State  of  Pennsylvania  within  the  period  for 
which  the  taxes  were  imposed;  and  it  held  that 
it  did  because  it  received  and  landed  passen- 
gers and  freight  at  its  wharf  in  the  City  of 
Philadelphia.  The  argument  was* very  much 
urged  in  this  court  that  the  licensing  of  ferries 
across  navigable  rivers,  whether  dividing  two 
States  or  otherwise,  had  always  been  within 
the  control  of  the  States,  and  that  this,  bein^  a 
mere  tax  upon  the  business  of  that  corporation 
carried  on  largely  within  the  Stale  of  Penn- 
sylvania, was  within  the  power  of  that  State 
to  regulate.  But  this  court  held,  after  an  ex- 
tensive review  of  the  previous  cases,  that  the 
buriness  of  ferrying  across  a  navijrable  stream 
between  two  States  was  necessarily  commerce 
among  the  States,  and  could  not  be  taxed  as 
was  attempted  in  that  case. 

In  the  case  of  Pickard  v.  PuUman  Southsrn 
Car  Co.  117  U.  S.  84  [Bk.  29,  L.  ed.  7651.  de- 
cided at  the  last  term  of  the  court,  it  was  shown 
that  the  Legislature  of  Tennessee  had  imposed 
what  it  called  a  privilege  tax  under  the  consti- 
tution of  that  State  (»  $50  per  annum  upon 
every  sleeping  car  or  coach  run  or  used  upon  a 
railroad  in  that  State,  not  owned  by  the  rauioad 
company  so  running  or  using  it.  This,  it  will  be 
perceived,  is  very  much  like  the  tax  in  the  case 
before  us,  except  that  it  is  a  spedflc  tax  of  $50 
per  annum  upon  the  car  instead  of  a  tax  upon 
the  gross  receipts  arising  from  the  use  of  the 
car  by  its  owner.  In  that  case,  after  an  ex- 
haustive review  of  the  previous  decisions  in 
this  class  of  cases  by  Mr,  Justice  Blatchf  ord, 
who  delivered  the  opinion  of  the  court,  it  was 
held  that,  as  these  cars  were  not  property  lo- 
cated within  the  State,  it  was  a  tax  for  the  priv- 
ilege of  carrying  passengers  in  that  clasi  of 
cars  through  the  State,  which  was  interstate 
commerce,  and  for  that  reason  the  tax  could 
not  be  sustained. 

Two  cases  have  been  decided  at  the  present 
term  of  the  court  in  which  these  questions  have 
been  considered,  one  of  them  at  least  involving 
the  subject  now  under  consideration,  namely, 
that  of  Sabine  BotHnneY.  Taxing  Diitriet  of 
8!ielby  Co.  Tmn.  [ante,  451.  A  Statute  of  that 
State  declared  that  "All  drummers,  and  all 
persons  not  havinf^  a  regular  licensed  house  of 
business  in  the  taxing  dmrict,  offering  for  sale 
or  selling  goods,  wares,  or  merchanmse  there- 
in by  sample,  shall  be  required  to  pay  to  the 
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<rounty  trustee  the  sum  of  $10  per  week,  or  $25 
per  month,  for  such  privilege.  Bobbins  was 
prosecuted  for  a  violation  of  this  law,  and  on 
the  trial  it  appeared  that  he  was  a  resident  and 
citizen  of  Cincinnati,  Ohio,  who  tiransacted  the 
business  of  drumming  in  the  taxing  district  of 
Shelby  County,  that  is,  soliciting  trade  by  the 
use  01  samples,  for  the  firm  bj  which  he  was 
employed,  whose  place  of  business  was  in  Cin- 
cinnati, and  all  the  members  of  which  were 
residents  and  citizens  of  that  city.  It  was  ar- 
gued in  that  case,  as  in  the  others  we  have  just 
considered,  that  the  State  had  a  right  to  tax  the 
business  of  selling  by  samples  goods  to  be  af- 
terwards delivered,  and  to  impose  a  tax  upon 
the  persons  called  ''drummers  engaged  in  that 
business.  It  was  further  insistea  that,  since 
the  license  tax  applied  to  persons  residing  with- 
in the  State  as  well  as  those  who  might  come 
from  other  States  to  encage  in  that  business, 
that  it  was  not  a  tax  oiscriminating  against 
other  States,  or  the  products  of  other  States, 
and  was  valid  as  a  tax  upon  that  class  of  busi- 
ness done  within  the  State.  The  whole  subject 
is  reconsidered  again  in  this  case  bj  Mr*  Ju^ 
tice  Bradley,  who  delivered  the  opinion  of  the 
court,  in  which  it  is  held  that  the  business  in 
whidi  Bobbins  was  encaged,  namely:  that  of 
selling  goods  by  sample,  which  were  in  the 
State  of  Ohio  at  the  time  and  were  to  be  deliv- 
ered in  the  City  of  Memphis,  Tennessee,  con- 
stituted interstate  commerce,  and  that,  so  far 
as  this  tax  was  to  be  imposed  ui>on  Bobbins 
for  doing  that  kind  of  business,  it  was  a  tax 
upon^terstate  commerce,  and  therefore  not 
within  the  power  of  the  State  to  enforce. 
In  the  case  of  WabaiiK  B.  Co,  v.  lU,  [supra,] 


the  Question  presented  related  to  a  statutory 
regulation  of  that  State  as  to  compensation  for 
carryinff  freight.  It  was  held  by  the  Supreme 
Court  of  Illinois  to  embrace  all  contracts  for 
transportation  by  railroad  which  came  into  or 
went  out  of  the  State,  as  well  as  that  which 
was  wholly  within  its  limits,  and  although  the 
controversy  did  not  arise  in  regard  to  a  tax 
upon  interstate  commerce,  yet  the  general 
(question  was  fully  considered  as  to  what  was 
interstate  commerce  and  what  was  commerce 
exclusively  within  the  State,  and  how  far  the 
former  could  be  thus  regulated  by  a  statute  of 
a  State.  This  court  hetd  in  that  case  that  no 
statute  of  a  State  in  regard  to  the  transporta- 
tion of  goods  over  railroads  within  its  borders 
which  was  a  part  of  a  continuous  voyage  to  or 
from  points  outside  of  that  State,  and  thus 
properly  interstate  commerce,  could  regulate 
the  compensation  to  be  paid  for  such  transx)or- 
tation;  that  the  carnage  of  passengers  or 
freight  between  different  points  is  commerce 
and  except  where  that  is  wholly  and  exclusive- 
ly within  the  limits  of  a  State  it  is  not  subject 
in  its  material  features  to  be  regulated  by  the 
State  Legislature. 

In  many  other  cases,  Indeed,  in  the  three  last 
cases  mentioned,  the  whole  subject  has  been 
fully  examined  and  oonsidered  with  all  the  au- 
thorities, and  especially  decisions  of  this  court 
relating  thereto.  The  result  is  so  clearly  acainst 
the  Statute  of  Michigan  as  applied  by  its  su- 
preme court  that  we  think  the  judgment  of  that 
court  cannot  stand. 

The  decree  of  the  Supreme  Court  of  Michigan 
is  reversed,  with  directions  for  further  proceed- 
ings in  accordance  with  this  opinion. 
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Be     ATCmSON,    TOPEKA    &    SANTA 
Ft  B.  B.  CO. 

Petitioning  railroad  company  relieved 
temporarUy  from  the  operation  of  the 
fourth  sectioiit  on  certain  conditions. 

(AprU  28. 1887.) 

THE  petition  presented  to  the  Commission 
was  as  follows: 
To  the  Honorable,  the  Interstate  Commission: 
Your  petitioner,  the  Atchison,  Topeka  & 
Santa  Fe  Bailroad  Companv,  is  a  corporation 
organized  under  the  laws  of  the  State  of  Kan- 
sas. By  ownership,  lease  or  contract  of  and 
with  the  lines  of  railroad  from  Kansas  City  and 
Atchison  on  the  Missouri  Biver  to  and  from 
Pueblo  in  the  State  of  Colorado;  Albuquerque 
in  the  Territorv  of  New  Mexico;  El  Paso  and 
Oalveston  in  the  State  of  Texas;  Mojave,  San 
Diego,  Los  Angeles  and  Colton  in  the  State  of 
California;  and  hj  contract  or  agreement  with 
the  Southern  Pacific  Companv  m  California  ; 
with  the  Mexican  Central  Kailway  in  Mexico; 
with  the  Denver  and  Bio  Qrande  Bailway  in 
Colorado;  and  with  the  various  lines  or  systems 
of  railroads  running  eastwiutl  from  said  Kan- 
sas City  or  Atchison;  your  petitioner  is  en- 
.gaged  in  the  transportation  of  passengers  and 
property  under  a  common  control,  manage- 
ment or  arrangement,  for  a  continuous  carriaj^ 
or  shipment   between   points  in  Califomm, 


points  in  the  Bepublic  of  Mexico,  and  El  Paso 
and  Galveston  in  Texas,  on  the  one  part,  and 
New  York,  Boston,  Philadelphia,  Baltimore 
and  all  others  points  on  the  Atlantic  seaboard 
and  points  intermediate  between  said  initial  and 
terminal  points  on  the  other  part. 

Wherefore,  your  petitioner  and  its  connect- 
ing lines  come  within  the  operation  of  the  In- 
terstate Commerce  Act  of  February  4, 1887. 

But  in  such  continuous  carriage  or  shipment 
of  through  freight  or  passengers,  your  peti- 
tioner is  in  competition  with  sundry  common 
carriers,  who  are  not  subject  to  the  operation  or 
effect  of  said  Interstate  Commerce  Law,  viz. : 

I.  To  and  from  all  California  points:  1.  The 
Canadian  Pacific  Bailway.  2.  The  Pacific 
Mail  Steamship  Companv.  8.  Ocean  competi- 
tion via  Cape  Horn,  both  steam  and  sail,  and 
mainly  in  foreign  bottoms. 

II.  To  and  from  all  Mexican  and  Texan 
points:  4.  Water  and  rail  competition  at  Vera 
Cruz  in  Mexico,  and  Oalveston  in  Texas. 

These  several  competitors  being  either  with- 
out local  traffic,  or  the  local  traffic  being  be- 
yond and  outside  of  the  controlling  effect  of 
the  law,  they  can  fix  through  rates  below  the 
minimum  possible  to  your  petitioner,  if  your  pe- 
titioner is  obligated  to  be  governed  or  limited  by 
the  rates  which  would  be  just  and  reasonable 
for  local  or  intermediate  traffic. 

In  an  honest  effort  to  comply  with  the  re- 
quirements of  the  fourth  section  of  the  Law, 
and   to  avoid   appealing  to  your  Honorable 
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■  thence  by  water  to  New  Tork,  or  by  direct 
rail  coonectloii  at  El  Pa«o  witli  St.  Louia  and 
poiiitB  west  of  the  Atlaotlc  geaboard. 

While  yonr  petitioner  has  therefore  reduced 
iu  local  rates  to  the  lowest  possible  miDimum, 
to  confoim  in  good  faith  wiUi  the  requirements 
of  the  Interalate  law  and  yet  endeavor  to  meet 
the  competition  above  recited  on  through  Mexi- 
can buBiuess,  Ba[d  rates  are  abore  those  fixed 
by  its  said  competitorH,  and  with  the  necessary 
result  of  diverting  such  business  to  the  rival 
.  lines,  in  an  Increasing  ratio,  which  must  shortly 

■  deprive  it  of  all  parlicipation  therein. 

With  the  Vera  Crua  route  beyond  the  Juris- 
diction of  the  Interstate  Law,  and  the  Texas  & 
Pacific  Company  relieved  from  its  operation  on 
such  Mexican  tralHc  by  the  recent  ower  of  your 
Honorable  Board*;  it  is  manifest  that  yonr  pe- 
titioner should  receive  like  consideration  to  en- 
able it  to  meet  such  rival  rates  and  enjoy  Ita 
fair  proportion  of  such  business ;  and  the  action 
of  your  Honorable  Board  in  thus  relievinB  the 
Texas  &  Pacific  Road  has  been  Judicially  in- 
dorsed by  the  order  of  Dittrict  Judge  Pardee  of 
recent  date.f  The  grounds  on  which  this  dual 
action  ia  predicated  and  the  circumstances 
which  justify  the  same  apply  to  youi  petitioner 
with  equal  force. 

Whereon,  the  premitea  considered.  Tour  pe- 
titioner prays  that  an  order  be  entered  t^  your 
Honorable  Board,  authorizing  your  petitioner 
"  to  charge  less  for  longer  th^  for  shorter  dis- 
tances for  the  transportation  of  passengefs  or 
property"  over  its  line  to  or  from  the  f ollowiag 
points,  which  are  competitive  as  above  set 
forth,  viz. : 

1.  To  or  from  Eansas  City  and  Atchison  In 
the  State  of  EansBs,or  through  Kansas  City  and 
Atchison  to  or  from  all  competitive  points 
east  thereof.  Including  New  York,  Boston, 
Philadelphia,  Baliimore  and  other  competitive 
points  on  the  Atlantic  seaboard,  on  tne  one 
part,  or  to  and  from  San  Francisco,  Oakland, 
Sacramento,  Marysville,  Stockton,  Ban  Job€, 
Lob  Angeles,  Coiton,  Bollona,  Ban  Diego  and 
other  competitive  points  in  the  State  of  Coll' 
fornia  on  the  other  part. 

a.  To  or  from  Qalvestoii 
as  or  through  Galveston  o 
from  the  competitive  points  ii 
specified  on  the  other  part. 

3.  To  or  from  said  Galveston  or  through  the 
some  on-the  one  part  to  or  from  all  points  in 
the  Republic  of  Mexico  and  including  £1  Paso, 
Texas,  on  the  other  part. 

4.  To  or  from  Eansas  City  and  Atchison  in 
Kansas,  or  through  the  same  on  the  one  part 
to  and  from  all  points  in  the  Republic  of  Mex- 
ico, including  £1  Paao,  Texas,  on  the  other 

5.  To  or  from  Eansas  City  and  Atchison, 
Eansa-s,  or  through  the  same  on  the  one  part 
to  or  from  Galveston,  Texas,  or  through  the 
same  on  the  other  part. 

Baid  relief  between  the  points  above  named  la 
prayed  for,  to  such  extent  as  will  enable  the 
Atchison,  Topcka  &  Santa  Pe  Railroad  Com- 

Bny  and  connecting  Hoes  to  make  such  rotes 
tween  the  points  of  shipment  and  the  points 
of  desttaalion  on  property  that  may  be  trons- 
ported  as  competition  may  render  necessary: 
and  your  petitioner  prays  for  such  other  and 
•See  ant«,  fO.   fSee  ante  80. 


in  the  State  of  Tex- 
1  the  one  part  to  or 
~'n  California  above 
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further  relief  as  it  may  be  entitled  to  or  as  to 
your  Honorable  Commission  may  seem  just 
and  lawf  uL 
Messrs,  Britton  A  Gray*  for  petitioner. 

By  the  Commission: 

Application  having  been  made  to  the  Inter- 
state Commerce  Commission,  under  section  4 
of  the  Act  of  Congress,  entitled  "An  Act  to 
Hegulate  Commerce,"  by  the  Atchison,  To- 
pe^A  &  Santa  F6  Railroad  Company,  a  com- 


httherto  in  force  prior  to  the  20th  day  of  Aprils 
instant. 

It  is  a  further  condition  of  this  order  that  & 
printed  copy  hereof  shall  be  forthwith  publicly 
posted  ana  kept  with  the  schedule  rates  and 
charges  at  every  station  upon  the  line  of  said 
company  for  the  use  of  the  public. 


(AprU  27, 1887.) 


mon  carrier,  subject  to  the  provisions  of  said  rPHE  Commission  examined  at  Atianta  a  large 
Act,  for  authorify  to  charg;e  less  for  a  longer  '  1  number  of  persons  interested  in  traffic  on 
than  for  a  shorter  distance  m  certain  cases,  that  southern  railroads, 
is  to  say  for  the  transportation  of  property: 
first,  between  San  Francisco,  Sacramento, 
Stockton,  Marysville,  San  Jo86,  Oakland,  Los 
Angeles  and  San  Diego  in  California;  Portland 
and  Astoria  in  Oregon;  Tacoma  in  Washington 
Territory;  Victoria  in  British  Columbia ;  and 
El  Paso  in  Texas  on  the  one  hand;  and  New 
York,  Boston,  Philadelphia,  Baltimore,  New- 
port News,  Richmond  and  all  points  commonly 
rated  with  tiiem,  or  either  of  them,  on  the 
other  hand:  second,  between  the  same  western 
points  and  Chicago,  St.  Louis,  Memphis,  New 
Orleans  and  points  east  thereof;  third,  between 
the  same  western  points,  and  Galveston  and 
Houston  in  Texas,  and  points  on  the  Mississippi 
River  and  east  thereof,  at  lower  rates  than  are 
charged  between  the  same  points  respectively, 
and  local  points  on  the  line  of  said  petitioner, 
or  between  intermediate  points  on  the  same 
line; 

Aud  said  common  carrier  having  presented 
as  a  reason  for  granting  its  said  application  the 
existence  of  water  competition  and  other  com- 
peting agencies  not  subject  to  the  "Act  to  Reg- 
ulate Commerce,"  claiming  that  the  rates  to 
and  from  the  said  points  which  must  be  met  in 
order  to  obtain  through  business  are  too  low  to 
enable  said  common  carrier  to  carrv  on  its  busi- 
ness if  applied  to  intermediate  local  points;  and 
further  claiming  that  great  disturbance  of  busi- 
ness will  occurlf  the  provisions  of  the  fourth 
section  of  said  Act  are  immediatelv  applied  ac- 
cording to  tiie  construction  thereoi  which  shall 
treat  the  business  above  distinguished  as  sub- 
stantially similar  in  its  circumstances  and  con- 
ditions; and  it  appearing  to  the  Commission, 
after  an  investigation  of  said  petition  and  the 
facts  presented  m  support  thereof,  to  be  a  prop- 
er case  for  a  temporary  order  until  \he  Com- 
mission can  make  a  complete  examination  of 
the  matters  alleged  as  reasons  for  relieving  said 
common  carrier  from  the  operation  of  said  sec- 
tion of  said  Act; 

It  is  ordered  that  the  said  application  he,  and 
the  same  is  hereby,  granted  tempora/rity,  subject 
to  modification  or  revocation  by  the  Commis- 
sion at  any  time,  upon  hearing  or  otherwise; 
and  the  said  Atch%nson,  Topeka  <Ss  Santa  FS 
JtaH/road  Company  is  heriby  temporarily  retietted 
from  the  operation  of  section  4  of  said  Act,  to  the 
extent  specified  in  the  recitals  of  this  order, 
and  for  a  period  not  greater  than  seventy-five 
days  from  this  date;  subject,  however,  to  the 
restriction  that  while  this  order  remains  in 
force  said  conmion  carrier  shall  not  charge  or 
receive  compensation  for  the  transportation  of 
property  between  stations  on  its  line  where 
more  is  charged  for  a  shorter  than  for  a  longer 
haul  which  shall  be  greater  than  the  rates 


(April  29,  1887.) 
Be  UNION  PACIFIC  R.  CO. 

THE  following  petition  of  the  Union  Padflc 
Railway  Company  to  the  Interstate  Com- 
merce Commission,  asking  to  be  relieved  from, 
the  operation  of  the  fourth  section  of  the  Inter- 
state Law,  was  filed  with  the  Secretary  at  Wash- 
ington: 

To  the  Honorable  the  Interstate  CJommeree 
Commission:  The  petition  of  the  Union  Pacific 
Railway  Company  respectfully  represents  that 
it  is  a  railroad  company  enga^Bd  in  the  trans- 
portation of  passengers  and  freight  between  the 
Atlantic  and  Pacific  coasts,  such  transportation 
bein^  conducted  through  various  States  and 
Temtories  of  the  United  States,  as  will  appear 
from  the  map  of  the  lines  operated  by  it  here* 
unto  annexed.  The  through  transportation 
upon  such  lines  is  necessarily  conducted  under 
circumstances  and  conditions  substantially  dis- 
similar from  those  under  which  the  intermedi- 
ate local  transportation  is  conducted. 

In  respect  of  the  through  transportation,  your 
petitioner  is  subject  to  competition  with  the 
Canadian  Pacific  Railroad  Companv,  the  Padf 
ic  Mail  Steamship  Company  and  clipper  ships, 
tramp  steamers,  and  other  vessels  running  be> 
tween  the  Pacific  and  Atiantic  ports,  some  or 
all  of  which  are  beyond  the  control  of  Your 
Honorable  Commission  in  respect  of  their  rates 
for  transportation  and  their  competition  with 
the  lines  of  your  petitioner  for  traffic. 

Tour  petitioner  and  other  companies  engaged 
in  the  transportation  of  passen^rs  and  frei^ts 
between  the  Atlantic  and  Pacific  coasts,  have 
caused  to  be  prepared  two  tariffs  for  transcon- 
tinental business:  one  upon  the  assumption  that 
the  fourth  section  of  the  Act  creating  the  Com- 
mission does,  and  the  other  upon  the  assump- 
tion that  such  section  does  not,  apply  to  cases 
in  which  competing  agencies  enter,  which  is 
not  answerable  to  the  operation  of  said  law. 

In  case  your  petitioner  shaU  adhere  to  the  tar- 
iff for  transcontinental  business,  prepared  on 
the  assumption  that  such  section  of  said  Act 
does  apply  to  cases  in  which  competing  agen- 
cies enter  which  are  not  answerable  to  tne  ope- 
ration of  this  law,  the  natural  and  necessary 
result  therefrom  would  be  that  your  petitioner 
would  lose  the  whole  or  by  far  me  greater  part 
of  its  through  transcontinental  business,  which 
would  of  necessity  be  diverted  to  the  line  of 
the  Canadiim  Pacific  Railroad  Company,  the 
Pacific  Mail  Steamship  Company  and  the  dip- 
per ships,  tramp  steamers  and  ottier  vessels  be- 
tween the  Atlantic  and  Pacific  ports,  and  such 
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cliveision  of  each  traffic  wotild  take  place  for 
the  reason  that  the  establishment  of  rates  which 
could  be  reasonably  or  justly  fixed  for  inter- 
mediate traffic  would  require  and  necessitate 
the  charnng  by  your  petitioner  of  so  hi^h  a 
rate  for  the  mrough  traffic  as  to  be  substantially 
prohibitory. 

The  effect  of  putting  in  operation  the^  tariff 
for  transcontinental  business  prepared  on  the 
assumption  that  the  fourth  section  of  said  Act 
did  appljr  to  cases  in  which  competing  agencies 
enter  which  are  not  answerable  to  the  opera- 
tions of  this  law,  has  been  that  the  through 
transcontinental  business  of  your  petitioner 
has,  since  the  adoption  of  such  tariff^  been  re- 
duced by  at  least  90  per  cent,  and  the  amount 
of  such  through  transcontinental  business  now 
being  done,  by  your  petitioner  is  very  incon- 
siderable; on  the  other  hand,  if  the  rates  for 
intermediate  local  traffic  should  be  reduced  to 
rates  not  greater  than  those  which  are  requisite 
in  order  to  enable  your  petitioner  to  do  any  sub- 
stantial part  of  the  through  business  the  whole 
earnings  of  the  roads  operated  by  your  peti- 
tioner would  be  wholly  inadequate  to  the  pay- 
ment of  their  fixed  charges. 
^  While  your  petitioner  verily  believes  that  the 
circumstances  and  conditions  of  the  transpor- 
tation of  passengers  and  teight  for  such 
through  business  are  actually  d&imilar  from 
those  under  which  the  transportation  of  pas- 
senfifers  and  freight  in  the  course  of  the  inteiv 
meouate  traffic  has  to  be  conducted,  still  the 
penalties  which  are  prescribed  under  the  said 
Act  are  so  stringent  and  severe  that  your  peti- 
tioner has  not  heretofore  felt  authorized  with- 
out the  assent  of  the  Commission  to  put  in 
force  such  tariffs  for  Uirough  transportation  as 
are  requisite  in  order  to  enable  j^our  petitioner 
to  penorm  any  substantial  or  important  part 
thereof,  and  it  therefore  respectfully  invokes 
the  action  of  this  Honorable  Commission  on 
that  behalf,  and  prays  that,  in  the  case  above 
referred  to,  to  wit:  in  respect  of  through  trans- 
continental business.  Your  Honorable  Commis- 
sion will  authorize  vour  petitioner,  and  other 
lines  associated  witn  it  in  interest,  to  charge 
less  for  longer  than  for  shorter  distances  for 
transportation  of  passengers  and  property,  and 
will  relieve  your  petitioner  from  the  operation 
of  the  fourth  section  of  the  Act  above  referred  to. 
Your  petitioner  further  shows  that  the  cir- 
cumstances and  conditions  above  set  forth  are 
applicable  not  only  to  the  through  transcon- 
tinental business  between  points  on  the  Atlan- 
tic coast  and  points  on  the  Pacific  coast,  but 
also  to  business  with  points  in  the  interior  and 
on  the  Mississippi  and  Missouri  Rivers,  rates 
of  freight  to  and  from  which  are  governed  and 
controlled  by  water  competition  in  the  same 
manner  in  which  water  competition  fleets  the 
rates  for  traffic  between  ports  on  the  Atlantic 
seaboard  and  ports  on  the  Pacific  coast;  that  is 
to  say,  between  Omaha,  Council  Bluffs,  St. 
Joseph,  Atchison,  Kansas  City,  Leavenworth 
on  the  Missouri  and  intermediate  points  and 
points  easterly,  northwest  and  southeast  there- 
of on  the  one  hand,  and  points  and  places  on 
Puget  Sound  and  other  places  in  Washington 
Territory,  Victoria  in  British  Columbia,  Port- 
land«  Astoria  and  other  points  in  Oregon,  and 
San  Frandsco,  Sacramento,  Stockton,  Man^ 
viUe,  San  Job6,  Oakland,  Los  Angeles,  San 
Ikteb  S. 


Diego  and  other  California  points  on  the  other 
hand. 

All  the  points  herein  before  designated  are 
subject  to  water  competition  via  the  Pacific 
and  Atlantic  Oceans,  the  Sacramento,  San  Joa- 
quin, Columbia,  ]mssouri  and  Mississippi  Riv- 
ers and  the  Great  *  Lakes,  and  are  subject  to 
competition  by  water  and  railway  earners  not 
restrained  by  the  Interstate  Commerce  Law. 
They  are  also  subject  to  competition  with  the 
Canadian  Pacific  Line  which,  even  if  deemed 
to  be  affected  in  anywise  by  the  law,  has  no 
considerable  intermediate  traffic  to  be  affected 
by  competitive  rates  to  the  Pacific  coast,  and 
hence  is  practicallj  unrestrained.  As  a  matter 
of  fact  the  Canadian  Pacific  has  taken  canned 
goods  from  San  Francisco  destined  to  St.  Louis 
and  to  points  as  far  west  as  Dodge  City,  Kan- 
sas. 

The  like  circumstances  and  conditions  are 
also  applicable  in  respect  of  foreign  business, 
that  is  to  say: 

Between  all  x>ointB  in  Australia,  New  Zea- 
land, British  India,  Japan  and  the  islands  of 
the  Pacific  and  all  points  in  the  United  States 
and  Canada  east  of  Uie  ninety-seventh  meri<^an 
of  longitude,  and  between  all  points  in  Great 
Britain  and  Continental  Europe  on  the  one 
hand,  and  San  Frahcisco,  Sacramento,  Stock- 
ton, San  Jos6,  Oakland,  Los  Aneeles  and  San 
Diego,  Calif omia,  and  the  Washington  Terri- 
torv,  Oregon  and  British  Columbia  points  here- 
in before  mentioned  on  the  other. 

A  lower  charge  for  longer  than  for  shorter 
distances  is  necessarv  in  respect  to  such  foreign 
business,  to  enable  the  United  States  cairiers  to 
compete  with  foreign  carriers  not  controlled  by 
the  law,  and  likewise  necessary  to  enable  Unit- 
ed States  producers,  manufacturers  and  mer- 
chants to  compete  with  foreign  markets. 

Wherefore,  your  petitioner  prays  that  in  re- 
spect of  business  between  points  above  men- 
tioned. Your  Honorable  Commission  will  au- 
thorize your  petitioner  and  other  lines  associated 
with  it  in  interest^  as  it  has  already  authorized 
the  Southern  Pacific  and  its  leased  and  asso- 
ciated roads,  and  the  Northern  Pacific  and  the 
Atchison,  Topeka  and  Santa  F6  and  competi- 
tors of  your  petitioner  to  charge  less  for  longer 
than  for  shorter  distances  for  transportation  of 
passengers  and  propert^v,  and  will  relieve 'your 
petitioner,  as  it  has  already  relieved  its  said 
rival  and  competing  lines,  and  as  of  the  same 
date,  from  the  operation  of  the  fourth  section 
of  the  Act  above  referred  to,  thereby  placing 
this  Company  upon  the  same  and  equal  lootiug 
with  said  other  companies ;Jor,  if  further  invest- 
igation of  the  facts  alleged  in  the  foregoing 
petition  may  seem  to  be  requisite  or  desirable, 
that  such  oraer  may  be  made  for  a  temporary 
suspension  of  said  Act  in  respect  of  such  trafiic 
as  may  be  equitable  and  proper;  and  your  peti- 
tioner will  ever  pray,  etc. 

Charles  F.  Adams. 


(April  80, 1887.) 

THE  Commission  commenced  its  sessions  at 
Mobile  and  heard  the  evidence  of  those  inter- 
ested in  the  iron  business  in  Birmingham  and 
vicinity,  and  received  petitions  from  firms  en- 
gaged in  the  lumber  interest,  all  of  them  favor- 
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ing  a  suspension  of  the  fourth  section  of  the 
Interstate  Act.  But  one  witness  appeared  in 
favor  of  the  enforcement  of  the  law. 

The  Commission  adjourned  to  meet  in  New 
Orleans  on  May  2. 


Be  OREGON  RAILWAY  &  NAVIGA- 
TION CO. 

THE  Secretaiy  of  the  Commission  at  Wash- 
in^n  received  by  telegraph  an  application 
from  me  Oregon  Railway  &  Navigation  Com- 
pany, asking  to  be  relieved  from  the  operation 
of  section  4  of  the  Act. 

The  ground  of  the  petition  is  that  the  Ore- 
gon Railway  &  Nf^vigation  Company's  lines  of 
railroad  connect  with  the  Northern  racific  and 
with  the  Union  Pacific  Railroads,  and  thus  form 
links  in  through  transcontinental  lines  to  the 
Pacific  coast.  As  the  fourth  section  has  been 
suspended  as  to  these  two  roads,  including 
transporation  over  the  lines  of  the  petitioner, 
the  Oregon  Companv  prays  that  it  may  be  in- 
cluded m  any  order  heretofore  made  sus^nd- 
ing  the  operation  of  the  section,  so  far  as  it  ap- 
plies to  traffic  passing  over  either  the  Union  or 
Northern  Pacific  to  or  from  the  Pacific  coast 


LEHIGH  VALLEY  R.  R,  CO.,  Petitioner, 

PHILADELPHIA.  &  READING  R.  R  CO. 

THE  Lehigh  VaUey  Railroad  Company,  by  its 
general  passenger  agent,  E.  B.  Bj^gton, 
filed  with  the  Secretarv  of  the  Commission  a 
petition  against  the  Philadelphia  &  Reading 
Kailroad  Companv,  asking  for  an  investigation 
and  decision  of  the  quesUon  of  free  baggage 
allowance  upon  the  registry  and  indemnity  cer- 
tificates of  the  Traders  &  Travelers  Union  of 
New  York,    The  petition  sets  forth  that, 

*'0n  March  80,1887,  the  Philadelphia  &  Read- 
ing  Railroad  Company  issued  a  circular  in  which 
its  agents  are  instructed  to  allow  800  pounds  of 
free  baggage  to  passengers  presenting  certifi- 
cates of  registration  ana  indemnity  covering 
the  same  and  issued  by  the  Traders  &  Travel- 
ers Union  of  New  York;  while  passengers  who 
do  not  present  such  certificates  are  to  be  granted 
only  the  ordinary  allowance  of  150  pounds; 
that  such  exceptions  in  favor  of  the  holders  of 
these  registry  and  indemnity  certificates  issued 
by  the  Traders  &  Travelers  Union  arise  out  of 
certain  contracts  which,  it  is  claimed  by  the 
Philadelphia  &  Reading  Railroad  Companv, 
are  a  sufficient  warrant  for  the  exception  made 
in  favor  of  the  holders  of  these  certificates,  in- 
asmuch as  they  secure  to  the  Philadelphia  & 
Reading  Company  a  release  from  aU  ordinary 
liabilitv  for  loss  or  injury  to  baggage  covered 
by  such  certificates,  and  enables  it  to  maintain 
in  effect  a  system  which  prevents  certain  irreg- 
ularities ana  abuses  and  increases  the  efficiency 
of  their  baj^gage  service.*' 

The  petition  alleges  that  the  effect  of  such 
exemption  in  favor  of  the  holders  of  these  cer- 
tificates is  to  force  the  Lehigh  Valley  Railroad 
Company  to  grant  the  same  allowance  upon  the 
same  terms,  or  in  default  thereof,  to  give  an 
undue  advantage  to  its  competitor. 


The  petition  asks  a  decision  upon  the  ques- 
tion whether  the  allowance  on  the  part  of  the 
Philadelphia  &  Reading  Road  is  not  in  conflict 
with  the  Interstate  Commerce  Law.  This  is  a 
formal  presentation  of  the  same  question  pro- 
X)ounded  some  time  ago  by  the  Traders  &  liav- 
lers  Union  [ante,  18],  upon  which  the  Commis- 
sion declined  to  actuntu  kn  actual  case  involv- 
ing the  question  at  issue  had  been  presented. 


(May  2, 1B87.) 

THE  Commission  commenced  its  sessions  at 
New  Orleans. 

Chairman  Cooley  announced  that  to  ^uard 
against  misapprehensions  the  Commission 
deemed  it  wise  to  state  that  its  authority  is  very 
limited  in  scope,  and  the  Commissioners  do  no^ 
intend  to  go  beyond  it.  The  investigation  the^ 
are  making  is  not  for  any  purpose  of  question- 
ing the  propriety,  justice  or  expediency  of  the 
Interstate  Commerce  Law.  The  Commission 
had  observed  misapprdiension  in  this  matter 
in  certain  quarters  during  its  inquiries. 

A  large  number  of  witnesses  were  examined, 
including  L.  S.ISheldon,  Receiver  of  the  Texas 
&  Pacific  Railroad,  J.  C.  Haskell  of  the  Iberia 
Salt  Works,  R.  L.  Saunders  of  Jackson,  Meri* 
dan  &  Vicksburg  Railroad,  J.  W.  Gibson  of 
the  Aberdeen  Board  of  Trade,  and  others. 

Most  of  them  favored  a  suspension  of  the 
fourth  section. 

In  opposition  to  the  appeals  of  the  railroads 
for  a  suspension  of  the  fourth  section,  John  J. 
Gragard,  of  the  New  Orleans  Chamber  of  Com- 
merce, presented  a  resolution  of  that  body  fa- 
voring the  enforcement  of  the  law.  Mr.  Gra« 
gard  added  that 'the  testimony  heretofore  given 
was  from  railroads  and  persons  whose  interests 
lay  in  railroads.  His  observation  and  experi- 
ence went  to  show  that  the  sentiment  of  the 

ople  was  in  favor  of  an  enforcement  of  the 
aw.  E.  B.  Stahlman,  Vice  President  of  the 
Louisville  &  Nashville  Railroad,  asked  if  it 
would  be  possible  to  get  the  people  to  testify. 
Mr.  Gragard  said  the  people  were  not  organized, 
and  were  consequently  not  in  a  podtion  to 
make  a  show  against  railroad  attorneys. 

N;  D.  Wallace,  of  the  Produce  Exchange, 
presented  a  memorial  of  the  Produce  Exchange^ 
Sugar  Exchange,  Merchants  &  Manufactuiirs 
Association,  and  the  Mechanics,  Dealers  & 
Lumbermen's  Exchange,  acting  jointly,  calling 
for  an  enforcement  of  the  law.  He  called  to 
the  stand  in  supx)ort  of  the  allegations  of  tho 
petition  as  witnesses:  W.  B.  Campbell,  £.  L. 
Kanlett,  Hugh  McClosk^,  President  of  the 
Produce  Exchange,  and  E.  Belknap,  represent- 
ing various  mercantile  interests,  who  presentee}, 
facts  and  figures  to  show  discriminations  in 
rates. 

The  Commission  adjourned  to  meet  in  Mem- 
phis. 


ES 


(Ifay  4, 1887.) 
Be  SUSPENSION  OF  FOURTH  SECTION. 

THE  Commission  heard  parties  interested  in 
the  enforcement  of  the  fourth  aectioa  of 
the  Act,  in  Memphis. 


1887. 


120  SUBPBNBIOH  OF  FOUBTH  SbCTIOK. 


63 


Ofay  5, 1897,) 
Be  SUSPENSION  OP  FOURTH  SECTION. 

THE  Ck)mmi8sion  concluded  its  labors  in 
Memphis,  after  hearing  evidence  from  mer- 
chants of  Memphis,  Louisville,  Lexington, 
Little  Rock  and  Newport,  Ark.,  to  the  meet 
that  the  fourth  sectiofl  would  be  disastrous  to 
the  commerce  and  industries  of  the  points 
named. 

The  Louisville  &  Nashville,  the  Nashville, 
Chattanooga  &  St.  Louis,  the  Chesapeake  & 
Ohio,  and  the  Southwestern  Railroads  were 
granted  two  weeks'  time  to  file  arguments  and 
statistical  information  in  support  of  their  peti- 
tion for  a  temporary  Suspension  of  the  section. 
Representatives  of  river  interests  were  in  at- 
tendance and  asked  leave  to  present  their  case 
in  writing,  which  was  granted. 


(May  ft»  1887.) 

Be  NEW  YORK  CENTRAL  &  HUDSON 
RIVER  R.  R.  CO.  et  aL 

A  PETITION  from  the  New  York  Central 
&  Hudson  River  Railro&d  Company,  bv 
Chauncey   M.  Depew,    the   Lake    Shore   & 
Michigan  Southern  Railway  Company,  by  John 
Newell,  and  the  Pittsburg  &  Lake  Erie  Rail- 
way Company,  by  John  Newell,was  filed  with 
the  Commission,  at  Washington,  asking  that 
an  order  be  made  permitting  the  above  named 
roads,  and  the  New  York,  Pennsylvania  &  Ohio 
Railway  Company  and  the  New  York,  Lake 
Erie  &  Western  Railway  Company,  to  make 
such  passenger  and  freight  charges  and  rates 
from  points  upon  the  Imes  operated  by  the 
.  Pittsburg*  &  Lake  Erie  Railway  Company  to 
the  City  of  New  York,  the  City  of  Boston, 
Eastern  Pennsylvania,  New  York  and  Net^ 
England  points,  as  ^vill  be  as  low  as  those 
charged  by  the  Pennsylvania  Railway  Company 
and  its  connections  between  said  points,  and 
lower  than  those  charged  from  Youn^stown 
and  intermediate  points  to  the  Cities  of  Boston 
and  New  York  and  Eastern  Pennsylvania,  New 
York  and  New  England  points;  and  in  the  par- 
ticulars named  that  they  be  relieved  from  the 
fourtb  section  of  the  Act. 


(May  7, 1887.) 
Ee  OULLETT  COTTON  GIN  CO. 

THE  Gullett  Cotton  Gin  Company,  of  Amite 
City,  Louisiana,  filed  with  the  Commission 
a  petition  asking  for  a  permanent  suspension 
of  section  4  of  the  Act,  so  far  as  it  may  apply 
to  the  gins,  feeders  and  condensers  manufact- 
ured by  that  Company. 

The  petition  represents  that  when  the  Com- 
pany put  down  its  plant,  valued  at  $100,000  at 
the  isolated  point  above  named  on  the  Illinois 
Central  Railroad,  protection  in  freights  was  as- 
sured, as  against  competing  companies  in  more 
central  places,  which  assurance  the  Interstate 
Commerce  Act  renders  impossible  of  fulfilment, 
to  the  great  loss  of  the  petitioners, 

Intbb  S. 


Be  Petition  of  CHICAGO  ST.  PAUL,  MIN- 
NEAPOLIS &  OMAHA  R.  R.  Co.* 

PBTITION. 

To  the  Honorable, 

The  Interstate  Commerce  Commiasion: 

The  petition  of  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company,  a  corpora- 
tion organized  under  the  laws  of  Wisconsin, 
would  respectfully  show  unto  your  Honorable 
Commission: 

The  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company  operates,  under  lease,  a  line 
between  Minneapolis  and  St.  Paul,  in  thegt^to 
of  Minnesota;  and  it  owns  and  operates  a  line 
from  St.  Paul,  Minnesota,  through  Superior, 
Wisconsin,  to  Duluth,  Minnesota. 

The  distance  from  St.  Paul  to  Duluth  by  this 
line  is  176.6  miles,  and  its  business  between 
Minneapolis,  St.  Paul  and  Duluth  thus  passes 
out  of  Minnesota  into  Wisconsin,  and  thence 
returns  into  Minnesota  at  Duluth. 

The  Company  also  owns  and  operates  a  line 
from  Superior  Junction  to  Washburn,  both  in 
the  State  of  Wisconsin.  This  line  is  used  in 
connection  with  a  portion  of  the  line  first  above 
mentioned;  and  the  distance  from  St.  Paul  to 
Washburn  is  187. 6  miles. 

Duluth,  Superior  and  Washburn  are  all  ports 
on  Lake  Superior.  All  of  the  through  business, 
to  and  from  eastern  points,  between  aforesaid 
lake  ports  and  St.  Paul  and  Minneapolis,  is 
competitive  with  the  St.  Paul  &  Duluth  Rail- 
road Company.  That companyowns  and  oper- 
ates a  line  of  railroad  from  St.  Paul  and  Minne- 
apolis to  Duluth,  wholly  within  (the  State  of 
Minnesota,  and  consequently  is  not  amenable  to 
the  Interstate  Law.  The  distance  from  St.  Paul 
to  Duluth  by  this  line  is  154  miles. 

Duluth  rates  maintain  via  the  Lakes  between 
Superior  and  Washburn  and  all  eastern  points. 

It  thus  appears  that  while  business  from 
Minneapolis  and  St.  Paul  via  the  Lakes  to  all 
eastern  i)oints  is  competitive  between  said  rail- 
roads to  Duluth  on  the  one  part,  and  to  Supe- 
rior and  to  Washburn  on  the  other  part,yet  that, 
as  Duluth  is  the  terminal  point  of  shipment 
common  to  both  railroads,  Duluth  rates  neces- 
sarily control  the  rates  at  Superior  and  at  Wash- 
bum  ;  so  that  to  enable  your  petitioner  to  handle 
through  business  in  competition  with  that  go- 
ing to  or  beyond  Duluth  via  the  St.  Paul  & 
Duluth  R.  R.  Co.,  your  petitioner  has  within 
the  past  four  years  expended  for  terminal  facili- 
ties at  Wauibum,  Wisconsin,  more  than 
$500,000;  at  Duluth  within  the  year  last  past 
more  than  $800,000;  and  it  is  proposed  to  ex- 
pend a  large  sum  at  Superior  for  the  same  pur- 
pose during  the  present  season. 

The  tariffs  of  your  petitioner,  both  through 
and  local  (hereinafter  to  be  submitted),  will 
show  that  its  competitive  rates  for  through 
business  to  Superior  and  Washburn  are  less  in 
many  instances  than  its  local  rates  for  shorter 
distances  over  the  same  line,  the  shorter  being 
included  with  the  lon^r  distance.  That  result 
is  inevitable,  if  competition  on  through  business 
with  Duluth  rates  is  to  be  maintained.    Other- 

*In  response  to  requests  for  precedents  of  forms 
of  petitions  fUMl  method  of  presentation  of  applica- 
tions to  the  Ck)mml8Bion,  tbe  f  oUowinsr  petition  and 
brief  are  ffiven.  The  decision  thereon  will  be  re- 
ported as  soon  as  rendered. 
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wise  the  St.  Paul  and  Duluth  Railroad, 'not  be- 
ing within  the  operation  of  the  Interstate  Law, 
could  make  rates  to  Duluth  which  would  be  be- 
jond  the  competitive  power  of  your  petitioner 
on  its  longer  Imes.  Iso  greater  rates  could  be 
obtained  than  the  value  of  the  transportation  to 
the  shipper,  and  that  would  be  measured  by  the 
Duluth  rate. 

The  local  rates  of  this  company  are  believed 
to  be  just  and  reasonable.  It  has  from  time  to 
time  made  material  reductions  in  such  rates  of 
transportation  for  both  passengers  and  traffic, 
80  that  the  rates  now  received  per  ton  per  nule, 
fmd  per  passenger  per  mile,  are  as  low  as  will 
permit  of  carria^  at  a  profit.  To  fix  Duluth 
rates  as  the  maximum  for  its  local  rates  would 
compel  your  petitioner  to  abandon  its  local 
IrafiBc,  or  to  carry  it  at  a  ruinous  loss.  On  the 
other  hand,  an  increase  of  its  through  rates  to 
Superior  or  Washburn  beyond  the  Duluth  rates 
fixed  by  the  St  Paul  Jb  Duluth  Company 
would  necessarily  force  it  to  abandon  its  com- 
petitive traffic. 

Wherefore,  your  petitioner  prays  to  be  re- 
lieved from  the  provisions  of  section  4  of  the 
Interstate  Commerce  Act  of  February  4,  1887, 
and  to  be  authorized  to  charge  less  for  longer 
than  for  shorter  distances  for  the  transportation 
of  property  between  Minneax)olis  and  St.  Paul, 
Minnesota,  on  the  one  part,  and  Superior  and 
Washburn,  Wisconsin,  and  Duluth,  Minnesota, 
on  the  other  part;  or  for  such  other  reUef  as 
will  enable  your  petitioner  to  transact  business 
between  aforesaid  points  upon  a  basis  competi- 
tive with  rates  of  the  St.  PKul  &  Duluth  Rul- 
road  Company  between  the  two  first  named 
companies  ana  Duluth. 
Written  &  Gray, 

Solicitors  for  Petitioner. 
E.  W.  Winter, 
General  Manager  Chicago,  St.  Paul,  Minneapo- 
lis &  Omaha  Railway  Company. 

County  of  Ramsey,    ) 
State  of  Minnesota,    f  "' 

Personally  appeared  before  me,  a  notary 
public,  duly  commissioned  and  qualified  in  and 
for  the  county  and  State  aforesaid,  E.  W.  Win- 


ter, with  whom  I  am  personally  acquainted, 
and  whom  I  know  to  be  the  general  manager 
of  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Co.,  the  above  named  petitioner,  and 
who  made  oath  in  due  form  of  law  that  the 
facts  stated  in  the  foregoing  petition  as  of  peti- 
tioner's own  knowledge,  are  true,  and  that  those 
stated  upon  information  and  belief  he  believes 
to  be  true. 

Sworn  to  and  subscribed  before  me  this  16th 
day  of  April,  A.  D.  1887. 

[Seal.J  Geo.  A.  Hamilton, 

Notary  Public. 

BBIEF. 

Herewith  are  filed  the  existing  local  tarilTs 
of  the  St  Paul  &  Duluth  R  R.,  between  St. 
Paul  and  Duluth,  taking  effect  April  16, 1887 
(exhibit  C),  and  the  Clucago,  St.  Paul,  Min- 
neapolis  &  Omaha  R  R.  between  St.  Paul  and 
Duluth,  Superior  and  Washburn,  taking  effect 
April  5, 1887.    (Exhibit  A). 

The  coincidence  of  through  rates  between 
these  roads,  and  for  such  competitive  points, 
is  shown  by  the  following  table  (given  below), 
compiled  from  these  tari&  for  convenient  un- 
derstanding: 

Examination  of  the  Omaha  Company's  ex- 
isting  tariff  (ex.  A)  will  disclose : 

1.  That  the  rates  between  St.  Paul  and  non- 
competitive intermediate  stations  on  the  Com- 
pany's line  are  made  to  conform  to  the  rates 
prescribed  for  through  transportation  between 
St.  Paul  and  the  Company's  lake  terminals  at 
Duluth,  Superior,  and  Washburn,  and  In  no 
case  exceed  the  rates  thus  prescribed  to  such 
lake  points. 

Thus  the  rates  from  Minneapolis  or  St.  Paul 
to  Turtle  Lake  station — sevens-five  miles  dis- 
tant from  Minneapolis  and  intermediate  points 
— are  less  than  the  rates  to  the  lake,  and  from 
this  x>oint  onward  nowhere  exceed  such  local 
lake  rates. 

The  slight  increase  in  rates  to  stations  beyond 
Turtle  Lake,  and  named  as  South  Chippewa 
FaDs,  Chippewa  Falls,  Eagle  Point,  0%eil 
Creek,  Bloomer,  Cartwright,  Chetek,  Cameron, 
Harf  s  Siding.  Rice  Lake,  Bear  Creek,  and 
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Tariff  in  effect 
April  15, 1877. 


Tariff  in  effect 
April  5, 1887. 


•  Washburn,      t  Superior  City  and  Duluth. 


ass?. 


't  PBTrnos  OF  Chicj^so,  etc.  R  R.  Co. 


Bashaw,  is  explained  b;  tbe  foct  th&t  tbese  ore 
poiote  Dot  on  the  line  between  St.  Paul  and  the 
btke,  but  oft  therefrom,  on  the  rood  between 
£au  Gaire  aad  Chicago  Juuctioo,  as  a{^>ear8 
by  the  diBeram  attached  to  the  orl.^nal  petition. 

Componsan  of  sucK  existing  tariff  (exhibit 
A)  with  the  fonner  tariff  of  February  18,  1884 
<exhibit  D  herewith),  will  show  the  large  de- 
ductions made  in  local  rates  to  Buch  interme- 
diate noncompetitive  points. 

While  space  will  not  permit  a  tabulated 
statement  showingdeductlonstoall  such  points, 
the  following  is  submitted  as  fairly  illustrative 
thereof: 


The  through  rates  In  effect  from  St.  Paul  or 
Minneapolis  to  eastern  points  on  wheat  and  its 

Eroducts  during  the  season  of  1886  were  as  fol- 
iws: 

May  a«  to  July  20. 

PerCwt. 

To  New  York avjc 

"  Philadelphia 2E4c, 

"  Baltimore Sijc. 

"  Boston,  export 87ic. 

'•  Boston,  tocal 3SJc. 

"  Albany IST^c. 

of  which  thb  line  received  as  its  piopoitioD  of 
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70 

80 
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IS 
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4B 

36 

3.  While  a  comparison  between  the  rales 
shown  in  existing  tariff  (exhibit  A)  between  8t. 
Paul  end  the  Iske  ports  with  the  rates  shown 
in  tailQ  of  August  S3.  1886  (exhibit  E  here- 
with), will  show  a  slight  advance  in  the  rates 
to  tbe  lake  ports,  such  advance  was  necessary 
to  pieveot  a  further  reduction  in  local  rates  to 
intennediate  stations  which  the  Company  coold 
tKitnant  and  continue  local  business  with  profit. 

Ills  Company  has  therefore  conformed  to 
both  the  spirit  and  letter  of  tbe  Interstate  Com- 
merce Law;  and,  as  by  that  Act  intended,  local 
Bhippere  are  receiving  the  full  benefit  of  the 
luedy  reduced  rales  now  established  by  it. 

But  the  present  opening  of  lake  transporta- 
tion will  Btsrt  the  sMpment  of  graiu  and  other 
products  to  tbe  Atlantic  seaboard  thereover. 
Through  sldpmcnt,  partly  by  rail  and  partly 
by  water,  must  meet  competing  ratea  via  other 
linesiand  the  Chicago,  St.  Paul,  Minneapolis  & 
Om^a  Company  must  conform  to  such  cora- 

Eing  rate  or  retire  from  tbe  business.  The 
mpany  cannot  do  this,  inasmuch  as  fiilly  90 
per  cent  of  its  carriage  between  St.  Paul  and 
the  lake  ports  is  of  merchandise  coming  from 
oreoin^lo eastern  points.andbut  lOper  centof 
its  busmess  of  a  local  character.  White  rates 
for  such  through  shipments  for  tbe  present 
season  have  not  yet  been  fixed,  an  approximate 
estimate  tttereof  may  be  mode  upon  the  busi- 
ness of  1886. 

Tbe  rales  that  were  in  effect  t>etween  St. 
Pan]  and  Washburn  on  through  business  inter- 
changed with  lake  lines  during  the  season  of 
1S86  were  as  follows: 

"  "■  4th.  6th.  Classes. 
7    ec.  per  cwt. 


Ist.  Sd.  3d 
-  15  13    8 


July  10 
JulTll 


0  IB  10     8    € 


toclose'of  nav-  f- 

igaUon,       ) 

Ihtkb  S.  t.  1. 


through  rate  above  named  5c.  per  cwt  from 
St.  Paul  or  Minneapolis  to  Washburn. 
July  20  to  Aug.  1. 
Tho  rates  were'changed  and  made  as  fol- 

Per.Cwt. 

To  New  York 25c, 

"  PhUadelphia 23c 

"  Baltimore- aSc 

"  Boston,  export 26c. 

"  Boston,  local 80c 

"  Albany 25c 

of  which  through  rales  this  Company  received 

as  its  proportion  from  St.  Paul  or  BunneapoUa 

to  Washburn  21c.  per  cwt. 

August  1,  to  Close  of  Navigation. 
These  rates  were  again  changed  and  made  as 

follows: 

To  New  York 271c. 

"  Philadelphia 251c 

"   Albany L 271c 

"  Boston,  export .,.S71c, 

"   Boston,  local 331c. 

"   Baltimore.- 3410. 

of  which  through  rates  this  line  received  as  it8> 
proportion  from  St.  Paul  or  Minneapolis  to 
Washburn  Be.  per  cwt. 

The  following  amount  of  business  was  inter- 
changed with  lake  lines  at  the  Port  of  Wash- 
bum  during  the  navigating  season  of  1886: 
Flour,         ■       -       -       406,077  barrelB, 
Mill  stuffs,  -       •       •    8,507.390  pounds. 
Merchandise.  -  14,720,831  pounds, 

besides  a  large  volume  of  miscellaDeous  freight 
uot  specified. 

The  average  rate  on  the  merchandise  busi- 
ness was  one  and  twenU«ix  hundredths  cents 
per  ton  per  mile  ((.0126). 

The  average  rate  on  wheat  and  Its  products 
was  fifty-three  hundredths  cents  per  ton  per 
mile  ((.0053). 
It  thus  appears  that  this  Company  received 
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froni  one  fourth  to  one  half  of  the  rate  now  ea- 
tablisbed  between  St  Ptal  and  the  lake  portson 
todi  tfarongh  bosineas;  and  it  cannot  expect 
that  hi^ier  rates  wiD  prevaQ  during  the  coming 


If,  then,  it  is  denied  the  priyikge  asked,  of 
comp^ing  with  the  St.  Fftnl  A  Doluth  Com- 
pany, beeauie  its  share  of  sndi  through  trans- 
poruuion  is  Urn  than  its  local  rates  between 
the  same  points,  it  must  dther  perform  local 
business  at  a  loss,  or  retire  from  sudi  through 
business,  leaving  its  conipetitor,  who  is  not 
amenable  to  the  Federal  Law,  in  sole  posses- 
sion of  the  field. 

But  we  confidently^  submit  that  the  facts 
thus  presented  establish  that  its  transportation 
of  "like  kind  of  property"  to,  or  destmed  for, 
points  beyond  the  lake  ports,  is  not  performed 
"under  substantially  similar  circumstances  and 
"conditkms"  with  the  carriage  between  inter- 
mediate stations  on  its  own  line.  The  dis- 
similar drcurastances  which  create  this  obvious 
difference  are: 

1.  Ck>mpet]tion  with  a  rival  line  not  made 
subject  to  the  Interstate  Law,  and  which  rival 
line  may  alter  or  change  its  rates  between  St. 
Paul  and  the  lake  wiuiout  reference  thereto, 
and  whoUy  within  its  own  pleasure. 

2.  Extension  of  such  competition  to  the  At- 
lantic seaboard  without  the  control  of  the  In- 
terstate Law  in  the  mode  set  forth  by  the  fol- 


lowing clipping  from  the  Ifeio  York  World  of 
April  15,  mi: 

"Dodging  the  Interstate  Law. 
nSpedal  to  The  Woild.] 

"St.  Paul,  Hum. ,  Apti^  14  General  Freifi^t 
Agent  Dodge,  of  the  St.  f^aul  and  Duluth,  haa 
gone  East  to  make  arram^ments  whereby 
irei^t  can  be  taken  from  ]N^w  York  Oily  by 
the  liew  York  Central,  a  road  wholly  within 
the  State,  to  BufiEalo,  there  to  be  reshipped  to- 
Duluth  by  steamboat  lines,  which  are  not  un- 
der control  of  the  new  Interstate  Commerce 
Law.  At  Duluth  the  freight  can  be  reshipped 
by  the  St.  Paul  and  Duluth  over  a  route  wholly 
within  this  State.  In  this  manner  it  is  thought 
a  rate  can  be  established  which  is  much  cheaper 
than  aU  rail  rates  via  Chicago." 

Wherefore,  your  petitioner  asks  that  such 
order  be  made  as  prayed,  viz. :  that  this  Com- 
pany,  in  the  language  of  Uie  statute,  "be  au- 
thorized to  charge  less  for  longer  than  for 
shorter  distances  for  the  transportation  of  pas- 
sengers or  property"  between  Minneapolis  and 
St.  Paul,  Minnesota,  on  the  one  part,  and  Su- 

Sirior  and  Washburn,  Wisconsin,  and  Duluth, 
innesota,  on  the  other  part,  untQ  the  f  urtiier 
order  of  this  Honorable  Commission. 
Respectfully  submitted. 

Britton  A  Gray, 
Attys;  for  Chicago.  St.  Paul, 
Minneapolis  &  Omaha  R.  R  Co. 


SUPREME  COURT  OP  THE  DISTRICT  OF  COLUMBIA, 


Be  William  J.  HENNICK. 

The  Act  of  the  late  Legislative  Assembly 
of  the  District  of  Colombia,  imposiiii:  a 
lieaaae  tmm.  apon  oammereUu  agents, 
or  drummers,  whose  business  it  is,  as 
agents  for  nonresident  manufacturers  or 
wholesale  dealers,  to  offer  merchandise 
for  sale  is  unconstitiitioiial  and  void  as 
a  restriction  apon   Interstate   eom- 


(Decided  Hay  9, 1887.) 

HABEAS  CORPUS.  PeHUoner  diteha^ed. 
The  petitioner  was  arrested  and  convicted 
in  the  Police  Court  of  ^his  District  for  a  viola- 
tion of  section^  21  of  the  Act  of  the  Leg^lative 
Assembly  afllrmed  August  28, 1871,  wmch  is  as 
follows: 

Sec.  21.  And  be  it  fwrthtr  enacted,  that  a 
license  tax  shall  be,  and  hereby  is,  imposed  as 
follows,  that  is  to  sav: 

"First,  Apothecaries  shall  pay,  etc.,  etc., 

•  #  # 

"Second,  Auctioneers  shall  pay,  etc.,  etc., 

"Third,  Commericial  Agento  shaU  pay  $250. 
Every  person  residing  in  the  District  of  Colum- 
bia, whose  business  it  is,  as  agent  for  nonresi- 
dent manufacturers  or  wholesale  dealers,  to 
offer  for  sale  merchandise,  shall  be  regarded  as 
a  commercial  agent."    Acts  Sesa  1,  p.  98. 

After  his  conviction  the  petitioner  sued  out 
this  writ  of  habeae  corpus,  the  hearing  upon 
which  was  certified  by  the  justice  holding  the 
criminal  court  to  the  general  term,  to  be  there 
heard  in  the  first  instance. 


Mesare,  Francis  M.  Darby*  Franela 
Killer  and  Guion  Miller,  for  petitioner: 

The  validity  of  this  license  wab  in  question 
in  Eumaeon's  Case,  2  MacArt.  158.  It  was 
contended  that  the  law  was  ill^al,  as  to  com* 
merdal  agents,  because  it  was  m  effect  an  at- 
tempt to  regulate  commerce,  and  therefore,  un* 
constitutional;  but  the  court  held  the  contrary. 
This  decision,  so  far  as  it  declares  that  the  Act 
is  not  a  regulation  of  commerce,  has  been  over- 
ruled by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Bobbins  v.  Taxing  District 
ofSheOn/Oo.  20  U.  S.  489  (Bk.  80,  L.  ed.  694); 
8,  0. 1  Interstate  Com.  Rep.  45. 

This  would  seem  to  be  conclusive  of  this  case. 

But  it  is  claimed  that  this  law  was  passed 
by  the  Legislative  Assembly,  by  the  autnority 
of  Congress,  which  has  excluiBive  legislative 
power  over  this  District. 

Cohere  v.  Fa.  6  Wheat.  441  (19  U.  S.  bk.  \ 
L.  ed.  800). 

But  this  court  has  decided  that  the  Legisla- 
tive Assemblv  had  onlv  municipal  power  of 
legislation;  that  it  could  not  legfolate  on  gen- 
eral subjects;  and  further  that  Congress  could 
not  give  it  power  to  do  so. 

I^ach  V.  VanBiswick  and  Oooper  v.  JDist, 
OW.  4  MacArt.  171,  250;  Dist.  CW.  v.  TTflwr- 
gaman,  1  Cent.  Rep.  823,  4  Mackey,  888;  8  98 
R.  S.  D.  C;  Dunphy  v.  KldnseAmidt,  11  Wall. 
610  (78  U.  S.  bk.  20.  L.  ed.  228). 

It  is  certain,  in  view  of  the  late  decision  of 
the  United  States  Supreme  Court  that  such  a 
law  is  a  regulation  of  interstate  commerce,  that 
Congress  could  not  delegate  to  a  mere  munio- 
ipal  ibody  its  constitutional  i)ower  over  a  great 
national  mterstate  question. 


1887. 
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As  Congress  could  not  clothe  the  Legislative 
Assembly  with  this  power,  its  action  in  passing 
the  License  Law,  was  utterly  void;  and  that 
law  cannot  gain  any  yalidity  from  the  tadt  ac- 
quieseenoe  of  Congress. 

The  rule  of  "ratiication"  is  laid  down  in  the 
case  of  MaUingly  v.  Dist.  Col.  07  U.  S,  687  (Bk. 
•  24,  L.  ed.  1098). 

It  is  contended  that  the  fact  that  Congress 
has  amended  this  law  by  repealing  some  of  its 
provisions  has  given  it  the  same  &ect  as  if  it 
had  been  passed  by  Congress  itself. 

But  the  Legislative  Assembly  by  the  very 
terms  of  the  organic  Act,  coida  not  pass  any 
law  that  Uie  Legislature  of  the  State  could  not. 
Can  it  be  successfully  contended  that  if,  in  dis- 
obedience of  the  restriction  thus  laid  upon  it, 
it  attempted  to  exercise  the  highest  constitu- 
tional function  of  Congress  itself,  the  silence 
of  Congress.or  the  repeal  of  some  purely  munic- 
ipal [regulations,  is  to  be  construed  as  a  recog- 
nition and  validation  of  this  assumption  of 
power. 

Roach  V.  VanBiswick,  4  Mac  Art.  171. 

But  the  recent  decision  of  the  Supreme  Court 
of  the  United  States  in  the  Tennessee  case  has 
conclusively  settled  that  this  law  is,  in  effect, 
a  regulation  of  commerce  between  the  States; 
for  in  this  connection,  as  in  the  case  of  the  con- 
stitutional provision  as  to  direct  taxes,  the  Dis- 
trict of  Columbia  and  the  territories  mnst  be 
included. 

Loughboroiwh  v.  Blake,  5  Wheat.  819  (18  U. 
S.  bk.  5,  L.  ed.  98). 

At  least  it  is  an  attempt  to  regulate  commerce 
between  the  District  of  Columbia,  and  (in  the 
case  at  hat)  the  State  of  Maryland.  It  reaches 
out  and  affects  the  interests  of  that  State,  and 
is  in  effect  an  exercise  of  the  national  consti- 
tutionaJ  power  of  Congress  to  regulate  com- 
merce, and  not  of  the  exclusive  power  of  local 
lenslation  over  the  District 

If  it  is  an  exercise  of  this  national  constitu- 
tional power,  it  must  be  subject  to  all  the  re- 
strictions which  the  Constitution  has  imposed 
upon  Congress.  It  must  therefore  be  uniform, 
lather  this  regulation  of  commerce  must  be 
imputially  applied  to  every  man  who  engages 
in  the  business  of  a  drummer,  or  it  cannot  be 
enforced  against  anyone. 

The  language  of  the  supreme  court  on  this 
subject,  emphatic  and  oft  repeated  as  it  has 
been,  is  but  an  expansion  of  that  of  the  Consti- 
tution itself. 

Article  1,  section  8,  clause  1,  says:  "All 
duties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States." 

Chuf  Justice  Marshall,  5  Wheat.  819  (18  U. 
S.  bk.  6,  L.  ed.  98),  says:  "The  power,  then,  to 
layimd  collect  duties,*imposts  and  excises,  may 
be  exercised  and  must  be  exercised  throughout 
the  United  States.  Does  this  term  designate 
the  whole  or  any  particular  portion  of  the 
American  Empire  ?  Certainly  this  question  can 
admit  of  but  one  answer.  It  Is  the  name  given 
to  our  great  Republic,  which  is  composed  of 
States  and  Territories.  The  District  of  Colum- 
bia, or  the  territory  west  of  the  Missouri,  is  not 
less  within  the  United  States  than  Maryland  or 
Pennsylvania;  and  it  is  not  less  necessary,  on 
the  principles  of  our  Constitution,  that  unuorm- 
itj  m  the  imposition  of  imix)8ts,  duties  and  ex- 
cises, should  be  observed  in  one  than  in  the  i 

Inter  8. 


other.  Since,  then,  the  power  to  lay  and  col- 
lect taxes, ,  ♦  ♦  ♦  is  obviously  coextensive  with 
the  power  to  lay  and  collect  duties,  imposts 
and  excises,  and  since  the  latter  extends 
throughout  the  United  States,  it  follows  that 
the  power  to  impose  direct  taxes  also  extends, 
throughout  the  United  States." 

Clause  6  of  the  same  section  provides  that 
"No  preference  shall  be  given  by  any  regula- 
tion of  commerce  or  revenue  to  the  ports  of 
one  State  over  those  of  another." 

See  Paesenger  Caees,  7  How.  405  (48  U.  S.  bk. 
12,  L.  ed.  758);  Gibbons  v.  Ogden,  9  Wheat. 
191  (32  U.  S.  bk.  6,  L.  ed.  69). 

Now  if  this  License  Law  does  give  or  may 
give  the  Cityof  Baltimore  any  preference  over 
Qie  City  of  Washington,  or  the  contrary,  it  is 
in  violation  of  this  clause  of  the  Constitution. 

We  contend  therefore  that  even  if  Congress 
had  formally  passed  this  law  and  it  had  been 
regularly  approved  by  the  President,  with  all 
the  forms  prescribed  for  the  enactment  of  lawa 
of  the  United  States,  it  would  still  be  void,  be- 
cause of  its  violation  of  the  fundamental  require- 
ment  of  all  such  legislation,  to  wit:  that  of 
uniformity  throughout  the  limits  of  the  coun- 
try; Exchange  Bank  of  Columbus  v.  Bines,  9 
Ohio  St.  1;  Cited  in  Oilman  v.  Bliehoygan,  2; 
Black.  510  (67  U.  S.  bk.  17,  L.  ed.  805);  for 
this  license  tax  is  a  tax  on  the  articles  to  be 
sold  by  the  drummer. 

Brown  v.  Md,  12  Wheat.  444,  448  (25  U.  S. 
bk.  6,  L.  ed.687.  688);  Cook  v.  Pa,  97  U.  S.  56(^ 
(Bk.  24,  L.  ed.  1015);  Licmse  Tax  Cases,  5 
Wall.  462  (72  U.  S.  bk.  18,  L.  ed.  497);  WelUm. 
V.  MoM  U.  S.  275  (Bk.  23,  L.  ed.  347). 

Judge  Tucker  thought  that  "duties"  as  used 
in  the  Constitution,  "were  probably  intended 
to  comprehend  every  species  of  tax  or  contribu- 
tion not  included  in  the  ordinary  terms  'taxes 
and  excises'." 

Cited  in  Padflc  Ins.  Co,  v.  8ouU,  7  Wall. 
483  (74  U.  S.  bk.  19,  L.  ed.  98). 

Cooley,  Const.  Law,  p.  494. 

Direct  taxes  must  be  laid  by  the  rule  of  ap- 
portionment; all  others  by  the  rule  of  uni- 
formity. 

Veaeie  Bank  v.  Tenno,  8  Wall.  533  (75  U.  S. 
bk.  19,  L.  ed.  482);  Bcholey  v.  Bew,  23  Wall. 
331  (90  U.  S.  bk.  23,  L.  ed,  99). 

In  Ward  v:Md.  12  WaU.  418  (79  U.  S.  bk. 
20,  L.  ed.  449),  Mr,  Justice  Bradley  foreshad- 
ows the  recent  decision  in  the  Tennessee  case. 

"It  will  not  be  denied  that  that  portion  of 
commerce  with  foreign  countries  and  between 
the  States,  which  consists  of  the  transportation 
and  exchange  of  commodities  is  of  national 
importance,  and  admits  and  requires  uniform- 
ity of  regulation." 

WdUm  V.  Mo,  91  U.  8.  275  (Bk.  23,  L.  ed. 
847),  cited  and  approved  in  Tieman  v.  Binker, 
102  U.  S.  128  (Bk.  26,  L.  ed.  103). 

In  respect  of  commerce  between  the  States 
which  consists  in  the  transportation,  purchase^ 
sale  and  exchange  of  commodities  tiiere  can  of 
necessity  be  only  one  system  or  plan  of  regula- 
tions; and  that  Congress  idone  can  prescribe. 

Mobile  Ch,  v.  KimbaU,  102  U.  8.  691  (Bk.  26, 
L.  ed.  238);  Cooley  v.  Boardof  Wardens,  12  How. 
299  (53  U.  S.  bk.  13,  L.  ed.  996);  Gloucester 
Ferry  Co.  v.  Pmnsyhania,  114  U.  S.  196  (Bk. 
29,  L.  ed.  158);  Brown  v.  Bauston,  114  U.  8. 
622  (Bk.  29,  L.  ed.  25'3^-  WniUmy,  v,  Mich.  116 
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U.  8.  446  ffik.  29,  L.  ed.  691);  Piekard  v.  PuU- 
man  etc.  Oar  Co.  117  U.  8.  84  (fik.  29,  L.  ed. 

Butsuppose  this  tax  i8leviedb7Ck>iigressa8tlie 
exdnsiye  lecrislatiye  power  in  the  District  of  Co- 
lumbia for  Uie  support  of  the  goyemment  of  the 
District  of  Columbia,  it  is  stilTa  tax  on  the  com- 
merce of  the  States  with  the  District  of  Columbia, 
and  sublects  that  commerce  to  burdens  to  sup- 
port the  local  expenses  of  the  District  of  Colum- 
bia—OanCongress  compel  the  States  to  do  this? 

Cooley,  Const.  Law,  p.  499. 

We  submit  that  the  recent  decision  of  the 
supreme  court  is  uniyersal  in  its  operation  and 
cuts  up  l^  the  roots  all  local  regulation  of  com- 
merce; tbiat  it  declares  that  requiring  a  license 
for  drummers  is  a  regulation  of  commerce;  that 
therefore  such  license  can  only  be  required  by 
Congress;  and  that  Congress  can  only  exercise 
its  power  to  rej^ulate  commerce  by  the  exercise 
of  Its  constitutional  powers  so  to  do,  under  the 
constitutional  restriction  that  the  operation  of 
its  laws  shall  be  uniform  throughout  the  limits 
of  the  United  States. 

Mr.  Henry  E.  Davis,  for  the  District: 

L  The  law  is,  in  effect,  the  law  of  Congress. 

The  i>ower  of  the  Legislatiye  Assembly, 
which  emanated  from  Congress,  extended  **  to 
all  rightful  subjects  of  legislation  within  the 
Distru^  consistent  with  the  Constitution  of  the 
United  States  *  ♦  ♦  subject  to  all  the  restric- 
tions and  limitations  imposed  upon  States  by 
the  teDth  section  of  the  first  article  of  the  Con- 
stitution of  the  United  States;"  and  all  Acts  of 
the  Assembly  were  "subject  to  repeal  or  modi- 
fication by  the  Congress  of  the  United  States." 

R.  8.  D.  C.  §§  49,  50. 

The  extent  oi  the  i)ower  thus  conferred  upon 
the  Legislatiye  Assembly  was  considered  by 
this  court  in  Bo<i6h  y.  Vcm  Biswiek  and  Cooper 
V.  Dist.  Col.  4  MacArt.  171, 250;  and  in  Dttt.  Chi. 
v.  Waggaman,  1  Cent.  Hep.  823,  4Mackey,  828. 

In  the  last  mentioned  case  the  yery  License 
Act  under  consideration  was  held  as  within 
the  power;  and  in  Dist.  Col.  y.  Oytter,  1  Cent. 
Rep.  84,  4  Mackey,  285,  the  Act  was  adminis- 
tered by  this  court  without  any  question  or  ex- 
pression of  doubt  as  to  its  being  properly  with- 
in the  power  granted  and  properly  grantable 
by  Congress  to  the  Assembly. 

The  Act  haying,  then,  been  within  the  power 
of  the  Assembly  to  pass,  it  was  in  full  force 
and  yirtue  from  its  passage,  unless  repealed  or 
modified  by  Congr^. 

As  was  asdd  by  this  court  in  Boach  y.  Van 
Bitwiek  (4  MacArt.  172, 178),  the  ^'reluctance 
on  the  part  of  Bench  and  Bar  to  recofi;nize  leg- 
islation of  the  late  ffoyemment  as  yalTd,  *  *  • 
has  sometimes  sought  its  excuse  in  the  want  of 
poeitiye  confirmation  by  Congress  of  the  legis- 
lation in  question.  This,  howeyer,  is  a  yery 
unsatisfactory  foundation  for  it.  The  organjEc 
Act,  *  ♦  ♦  which  established  the  District  Gov- 
ernment, nowhere  contains  an  intimation  that 
the  Acts  of  the  new  ffoyemment  are  to  be  in- 
operatiye  imtil  or  unless  confirmed  by  Con- 
gress; but,  on  the  contrary,  by  the  strongest 
imputation,  excludes  such  idea.  The  fiftieth 
section  [of  the  reyision]  declares  that  all  Acts 
of  the  Legislatiye  Assembly  shall  at  all  times 
be  subject  to  repeal  or  modification  by  the  Con- 
gress of  the  United  States.  Until  repealed  or 
modified,  the  clear  implication  is  that  they  are 


to  operate,  proprio  viffore.  ♦  ♦  *  It  is  plain  to 
us  that  as  far  as  Congress  could  confer  the 
power  of  original  and  independent  legislation, 
needing  no  confirmation,  but  complete  and  op- 
eradye  in  itself,  it  has  done  so  by  the  Act  in 
question." 

The  effect  of  this  is  that  the  legislation  in 
question,  being  that  of  a  duly  authorized  and 
qualified  agent  of  Congress  in  the  €k>yemment 
of  the  District  of  Columbia,  is  that  of  Congress 
itself.  And  if  that  be  not  so,  we  haye  a  dis- 
tinct adoption  by  Congress  of  this  le^slatioa 
in  the  seyeral  Acts  of  February  17, 1878  (17 
Stat,  at  L.  464),  July  12, 1876  (§'19,  19  Stat,  at 
L.  88),  and  January  28, 1887,  in  part  amending 
and  in  paxt  repealing  the  Act  of  the  Assembly; 
whereby,  by  the  d^trest  implication,  the  rest 
of  the  Act  IB  adopted. 

II.  The  constitutional  question. 

The  question  raised  by  the  petitioner  is  sup- 
posed to  find  support  in  article  I,  §  8  of  the 
Constitution  of  the  United  States,  which  pro- 
yides  that  "The  Congress  shall  haye  power  to 
lay  and  collect  taxes,  duties,  imposts,  and  ex- 
cises *  ^  *  but  all  duties.  Imposts,  and  excises 
shall  be  uniform  throughout  the  United  States  " 
(clause  1),  and  that  '*  The  Congreea  shall  haye 
power  ♦  *  *  to  regulate  commerce  with  for- 
eifpi  Nations,  and  amonff  the  seyeral  States,  and 
with  the  Indian  Tribes  (clause  8);  and  in  sec- 
tion 9  of  the  same  article,  which  declares  that 
"No  preference  shall  be  giyen  by  any  regula- 
tion of  commerce  or  reyenue  to  the  ports  c3  one 
State  oyer  those  of  another;  nor  shall  vessels 
bound  to  or  from  one  State  be  obh'ged  to  enter, 
clear  or  pay  duties  in  another"  (clause  6). 

As  to  the  first  of  these  proyisions,  it  is  enough 
to  say  that  the  license  tax  in  question  is  not  a 
duty,  an  impost,  or  an  excise,  and  is  not,  there- 
fore, within  that  proyision  requiring  uniformity 
throughout  the  United  States.  As  to  the  last 
(§9,  clause  6),  the  license  law  for  the  District 
of  Columbia  giyes  no  preference  to  the  x>orts  of 
any  State,  or  eyen  of  the  District,  over  those  of 
any  other  State;  and  it  is  not  easily  conceiyed 
how  that  clause  can  be  thought  to  haye  any 
releyancy  to  the  subject  in  hand. 

A  question  seems,  howeyer,  to  be  presented 
by  the  remaining  of  the  three  clauses  aboye 
enumerated,  yiz. :  whether,  as  a  regulation  of 
commerce,  the  license  law  for  the  District  is 
inyalid,  as  obnoxious  to  the  Constitution  of  the 
United  States? 

1.  It  is  not  doubted  that  the  law  regulates 
commerce,  in  the  sense  of  the  ConstitutioiL 
The  opinion  of  the  Supreme  Court  of  the 
United  States  in  the  recent  case  of  BoMfim  y. 
Tawing  District  of  8/ullw  Co.  120  U.  S.  489  (Bk. 
80,  L.  ed.  694);  a.  0.  1  Interstate  Com.  Rep. 
45,  closes  the  door  to  any  possible  contention 
on  that  head. 

2.  It  is  equally  certain  that,  as  aboye  pointed 
out,  the  law  is,  m  effect,  an  enactment  by  Con- 
gress. 

8.  The  question,  then,  becomes,  Has  Con- 
gress power  under  the.(^nstitutionto  pass  such 
alawt 

If  not,  it  must  be  either  because  such  power 
is  not  granted,  or  is  denied,  to  Congress  by  the 
Ck>nstitution. 

The  power  is  undoubtedly  granted  in  terms 
by  article  I,  g  8,  clause  17,  wnereby  Congress 
is  giyen  power  to  exerdse  exclusiye  legislation 
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in  all  cases  whatsover  oy&t  the  District  of 
Colmnliia.  As  was  said  by  Marshall,  Oh.  J,,iD. 
Loughborough  Y.  Blake,  6  Wheat.  824  (18  U.  8. 
bk.  5,  L.  ed.  100);  "On  theextent  of  these  terms, 
according  to  the  common  understanding  of  man- 
kind, tiierecan  be  no  difference  of  opinion." 

But  it  is  contended  that  this  broad  grant  is 
limited  by  the  restrictions  which  the  Constitu- 
tion has  imposed  upon  Congress.  Granting 
this*  what  restriction  of  the  Constitution  ui)on 
the  power  of  Congress  affects  the  question  un- 
der consideration?  Petitioner's  counsel  cite  but 
two  such  restrictions  as  of  supposed  applicabil- 
ity— ^that  requiring  uniformity  of  duties,  im- 
posts and  excises,  and  that  forbidding  pref- 
erence to  the  ports  of  one  State  over  another; 
both  of  which  have  been  noticed  above. 

Moreover,  we  have  an  explicit  utterance  of 
the  Supreme  Court  of  the  United  States,  speak- 
ing bv  Chirf  Justice  Marshall,  on  this  subject. 
Toudbing  the  power  to  regulate  commerce, 
that  court  says: 

"This  power,  like  all  others  vested  in  Con- 
gress, is  complete  in  itself,  mav  be  exercised  to 
ns  utmost  extent,  and  acknowledges  no  limita- 
tions, other  than  are  prescribed  in  the  Consti- 
tution. These  are  expressed  in  plain  terms. 
*  ♦  ♦  If ,  as  has  always  been  understood/ the 
sovereignty  of  Congress,  though  limited  to  spec^ 
ified  objects,  is  plenary  as  to  those  obiects,  the 
power  over  commerce  with  foreign  Nations, 
and  among  the  several  States,  is  vested  in  Con- 
gress as  absolutely  as  it  would  be  in  a  single 
government,  having  in  its  Constitution  the  same 
restrictions  on  the  exercise  of  the  power  as  are 
found  in  the  Constitution  of  the  United  States. 
The  wisdom  and  th3  discretion  of  Congress, 
their  identity  with  the  people,  and  the  influ- 
ence which  their  constituents  possess  at  elec- 
tions, are  in  this,  as  in  many  other  instances, 
as  that,  for  example,  of  declaring  war,  the  sole 
restraints  on  which  they  have  relied,  to  secure 
them  from  its  abuse.  They  are  the  restraints  on 
which  the  people  must  often  rely  solely,  in  all 
repr^entative  governments." 

QihbonB  v.  p^fen,  9  Wheat.  196  (32  U.  S.  bk. 
6.  L.  ed.  70). 

What  limitations,  then,  exist  on  the  power 
of  Congress  in  regulating  commerce?  Seem- 
ingly none,  except  those  distinctly  prescribed 
by  tiie  Constitution,  which  "are  expressed  in 
plain  terms,"  and  none  of  which  applies  to  the 
case  in  hand. 

The  questions  thus'recurs:  Does  the  regula- 
tion of  commerce  complained  of  emanate  from 
Congress?  That  it  does  is  shown  above.  "Al- 
though Congress  cannot  enable  a  State  to  leg- 
islate. Congress  may  adopt  the  provisions  of  a 
State  on  any  given  subject."  A  fortiori  may 
it  adopt  the  legislation  of  its  own  agency,  in  the 
exercise  of  one  of  its  undoubted  powers.  The 
adoption  by  Congress  of  any  given  legislation 
"gives  it  the  same  validity  as  if  its  provisions 
had  been  specifically  made  by  Congress." 

Id.  207  (78). 

4.  The  recent  decision  of  the  Supreme  Court 
of  the  United  States  (Bobbins  v.  Tatting  Dis- 
trict, iupra),  in  reality  does  not  affect  the  ques- 
tion under  consideration. 

In  that  case  it  was  held  only  that  a  given 
law  of  the  State  of  Tennessee  was  invalid,  as 
dealing  with  the  subject  of  commerce,  which, 
by  the  Constitution,  was  committed  to  Con- 
Irtbr  8. 


greaa.  The  power  of  Congress,  its  extent  and 
its  limitations  in  the  premises,  was  not  under 
consideration. 

6.  The  petitioner  has  no  right  to  complain  of 
the  District  License  Law.  He  is  not  a  mem- 
ber of  a  foreign  Nation,  nor  of  an  Indian  Tribe, 
and  the  law  does  not  affect  commerce  "among 
the  several  States." 

The  District  of  Columbia  is  not  a  State,  in 
the  meaning  of  the  Constitution. 

Eopbum  V.  EUeey,  2  Cranch,  445(6  U.  S. 
bk.  2,  L.  ed.  832);  New  Orleans  v.  winter,  1 
Wheat.  91  (14  U.  S.  bk.  4,  L.  ed.  44);  8eoU  v. 
Jones,  5  How.  877  (46  U.  S.  bk.  12,  L.  ed.  197); 
Baniey  v.  Baltimore,  6  Wall.  287  (78  U.  S.  bk. 
18,  L.  ed.  827);  Baltimore  etc.  B.  B,  Oo.  v.  Har- 
ris 12  WaU.  86  (79  U.  S,  bk.  20,  L.  ed.  860). 

In  respect  to  regulating  commerce,  there  is  in 
the  Constitution  no  prohibition  upon  either 
Congress  or  any  State  to  discriminate  for  or 
against  the  Dismct,  as  between  it  and  such  or 
any  State.  "The  sole  restraints"  against  abuse 
in  this  respect  are  those  mentioned  by  Ohief 
Justice  Marshall  in  Gibbons  v.  Ogden\  and  dis- 
regard of  those  restraints  can  only  be  reached 
by  counter  legislation;  they  cannot  be  affected 
by  any  action  of  the  judiciary. 

Mr,  Justice  Merriek  delivered  the  opinion 
of  the  court: 

I  have  been  assigned  to  announce  the  opin- 
ion of  the  court  in  the  case  of  William  J,  Ren- 
nick,  certified  to  this  court,  from  the  criminal 
court. 

The  petitioner,  as  it  appears  by  his  petition, 
was  convicted  before  the  police  court  upon  an 
information  against  him  as  a  commercial 
agent,  or  drummer,  so-called.  The  informa- 
fiion  statfis* 

"That  on  the  14th  day  of  April,  1887,  at  the 
City  of  Washington  he  did  engage  in  the  busi- 
ness of  a  commercial  agent,  to  wit:  the  busi- 
ness of  offering  for  sale  as  agent  of  Lyons, 
Conklin&  Co.,  a  firm  doing  business  in  the 
City  of  Baltimore,  State  of  Maryland,  certain 
goods,  wares,  and  merchandise,  by  sample,  cat- 
alogue, and  otherwise,  without  having  first  ob- 
tained a  license  to  do  so;  contrary  to  the  pro- 
visions of  an  Act  of  the  Legislative  Assembly." 

Prior  to  the  decision  of  the  Supreme  Court  of 
the  United  States  at  its  present  term,  in  the  case 
of  Bobbins  v.  Taxing  District  of  Shelby  County, 
120  U.  S.  489  [Bk.  30,  L.  ed.  694] ;  8,  0.  1  In- 
terstate Com.  Kep.  45,  there  had  been  very 
great  diversity  of  opinion  throughout  the  Unit- 
eid  States  as  to  the  power  of  a  State  to  tax  com- 
mercial agents  who  were  transacting  business 
by  selling  goods  by  sample  or  by  soliciting  con- 
tracts for  sale  of  goods  owned  by  persons  in 
other  States  than  where  the  solicitation  or  sale 
was  made.  That  diveraity  of  opinion  not  only 
pervaded  the  le^  profession,  but,  as  it  appears 
by  this  recent  decision  of  the  supreme  court,  it 
still  existed  in  that  tribunal;  so  that  there  is  a 
complete  justification  for  those  who  entertained 
that  opinion,  and  who  urged  the  liability  imder 
ouch  laws. 

By  justification  I  mean  justification  up  to  the 
time  that  that  decision  was  pronounced.  That 
decision  being  pronounced,  however,  it  is  ob- 
ligatory upon  all  other  tribunals  and  upon  citi- 
zens of  the  United  States.  It  is  not  obligatory 
upon  the  supreme  court  itself,  as  a  final  ad ju- 
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dication,  because  it  is  liable  to  be  reyiewed  by 
it  and  reversed  by  it  if,  in  its  better  judgment 
hereafter,  it  should  entertain  a  different  opin- 
ion ^m  that  which  has  been  expressed  by 
itself,  because  it  is  a  well  defined  rule,  an- 
nounced by  that  court,  that  in  constitutional 
questions,  the  rule  of  iiare  dedsii  is  not  obliga- 
tory upon  itself.  Constitutional  questions  are 
Always  open  for  revision  by  the  supreme  court 
itself,  notwithstanding  there  may  have  been 
one  or  more  decisions  upon  the  subject.  But, 
while  open  for  revision  by  that  court  such  de- 
cisiona;  until  reversed  bv  it,  are  obligatory  upon 
all  other  tribunals,  ana  demand  implicit  obe- 
dience from  all  citizens  throu^rhout  this  land. 

In  the  case  of  Bobbins  v.  Shelby  County  it 
was  decided  that  a  state  law  imposing  a  tax 
upon  commercial  agents  who  solicited  contracts 
for  sale  of  property  owned  by  citizens  of  an- 
other State  was  beyond  the  power  of  the  State 
to  enact  or  enforce;  that  it  was  in  contraven- 
tion of  the  constitutional  provision  that  Con- 
gress should  have  the  exclusive  power  of 
regulating  commerce  between  the  States,  a  tax 
upon  commercial  agents  or  drummers  of  one 
State  soliciting  business  within  another  State 
being  a  tax  upon  interstate  commerce. 

It  was  said  in  argument  that  that  decision  did 
not  cover  the  whole  proposition,  that  it  was 
limited  only  to  discriminations  which  were 
made  by  the  Statute  of  Tennessee  as  against 
the  citizens  of  other  States,  and  that  if  the  law 
had  been  equally  as  applicable  to  all  travelers 
the  decision  would  not  cover  it.  But  an  in- 
spection of  that  decision  shows  this  to  be  a 
mistaken  view  of  the  subject  The  court 
grasped  the  whole  matter,  discussed  the  whole 
matter,  fully,  and  decided  the  precise  point  as 
law,  as  will  be  seen  from  the  following  quota- 
tion from  the  decision: 

"But  to  tax  the  sale  of  such  goods,  or  the 
offer  to  sell  them,  before  they  are  brought  into 
the  State,  is  a  very  different  thing,  and  seems 
to  us  clearly  a  tax  on  interstate  commerce  it- 
self. It  is  strongly  urged,  as  if  it  were  a  ma- 
terial point  in  the  case,  that  no  discrimination 
is  made  between  domestic  and  foreign  drum- 
em,  those  of  Tennessee  and  those  of  other  States, 
that  all  are  taxed  alike.  But  that  does  not 
meet  the  difficulty.  Interstate  commerce  cannot 
be  taxed  at  all,  even  though  the  same  amount 
of  tax  should  be  laid  on  domestic  commerce,  or 
that  which  is  carried  on  solely  within  the  State. 
This  was  decided  in  the  case  of  State  Freight  Tax* 
Cam,  15  WaU.  282  [82  U.  S.  bk.  21,  L.  ed.l46J. 
The  negotiation  of  sales  of  goods  which  are 
in  another  State,  for  the  purpose  of  introducing 
them  into  the  State  in  which  the  negotiation  » 
made  is  interstate  commerce.  A  New  Orleans 
merchant  cannot  be  taxed  there  for  ordering 
goods  from  London  or  New  York,  because  in 
tne  one  case  it  is  an  act  of  foreign,  and  in  the 
other  of  interstate  commerce,  both  of  which  are 
subiect  to  resnilation  by  Congress  alone." 

Thus  it  win  be  seen  that  it  does  not  put  the 
decision  at  all  upon  the  question  of  discrimina- 
tion between  drummers  within  the  State  and 
drummers  outside  the  State;  but  it  says  that  no 
law  which  imposes  upon  the  person  soliciting 
sales  for  merchants  outside  of  the  State  is  admis- 
sible, because  that  is  a  regulation  of  interstate 
commerce. 

In  connection  with  that  decision  it  Is  well  to 


read  an  extract  from  the  opinion  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of 
WaaingY,  Micfiioan,  in  116  U.  8.  456  [Bk.  29. 
L.  ed.  694],  which  is  as  ^follows: 

"The  subjects  indeed  upon  which  Congress 
can  act  under  this  power  are  of  infinite  vaiiety, 
requiring  for  their  sucessf ul  management  dif- 
ferent plans  or  modes  of  treatment.  Some  of 
them  are  national  in  their  character,  and  admit 
and  require  uniformitv  of  regulation,  affecting 
alike  all  the  States;  others  are  local,  or  are  mere 
aids  to  commerce,  and  can  only  be  properly 
regulated  by  provisions  adapted  to  their  special 
circumstances  and  localities.  Of  the  former 
class  may  be  mentioned  all  that  portion  of  com- 
merce with  foreign  countries  or  between  the 
States  which  con»sts  in  the  transportation,  pur- 
chase, sale  and  exchange  of  commodities.  Hero 
there  can  of  necessity  be  only  one  system  or 
plan  of  regulation,  and  that  Congress  alone  can 
prescribe.  Its  nonaction  insudi  cases,  with 
respect  to  any  particular  commodity  or  mode 
of  transportation,  is  a  declaration  of  its  purpose 
that  the  commerce  in  that  commodity  or  by  that 
means  of  transportation  shall  be  free.  There 
would  otherwise  be  no  security  against  conflict- 
ing regulations  of  different  States,  each  dis- 
criminating in  favor  of  its  own  products  and 
citizens,  and  against  the  products  and  citizens 
of  other  States.  And  it  is  a  matter  of  public 
history  that  the  object  of  vesting  in  Congress 
the  power  to  regulate  commerce  with  foreign 
Nations  and  among  the  States  was  to  insure 
uniformity  of  regulation  against  conflicting  and 
discriminating  state  legislation." 

And  further  down  on  page  457  [6951  ,it  is  said : 

"And  after  an  examination  of  tne  causes 
which  led  to  the  adoption  of  the  Federal  Con- 
stitution, one  of  the  principal  of  which  was  the 
necessity  for  the  regulation  of  commerce  and 
the  laying  of  imposts  and  duties  by  a  single 
government,  the  court  says:  'But  whatever  may 
be  the  motive  for  the  tax,  whether  revenue, 
restriction,  retaliation,  or  protection  of  domestic 
manufactures,  it  is  equally  a  regulation  of  com- 
merce, and  in  effect  an  exercise  of  the  power  of 
laying  duties  on  imports;  and  its  exercise  bv  the 
States  is  entirely  at  war  with  the  spirit  of  the 
Constitution,  and  would  render  vain  and  nu- 
gatory the  power  granted  to  Congress  in  relation 
to  those  subjects.  Can  any  power  more  de- 
structive to  the  union  and  harmony  of  the 
States  be  exercised  than  that  of  imposing  dia- 
criminating  taxes  or  duties  on  imports  from 
other  States?  Whatever  may  be  the  motive 
for  such  taxes,  they  cannot  fail  to  beget  irrita- 
tion and  lead  to  retaliation;  and  it  is  not  difficult 
to  foresee  that  an  indulgence  in  such  a  course 
of  legislation  must  inflame  and  produce  a  state 
of  feeling  that  would  seek  its  gratification  in 
any  measures  regardless  of  the  consequences.'" 

Such  is  the  declaration  by  the  Supreme  Court 
of  the  United  Slates,  of  the  spirit  and  scope  of 
these  constitutional  provisions;  that  they  are 
necessary  to  the  harmony,  and  repose  of  the 
States;  that  they  are  necessieuy  to  the  equal  Jus- 
tice and  equal  privileges  of  the  citizens  of  all 
the  States  of  this  nnK)n;  that  they  cannot  be 
restricted  at  all;  and  that  whatever  rule  is  made 
with  reference  to  them  must  be  a  uniform  rule 
by  the  Congress  of  tiie  United  States  acting  as 
the  National  Legislature,  regulating  and  con- 
troUing  the  commerce  of  the  entire  domain  of 


Be  SimPETiHioR  OP  FODBTB  Section. 


aSaj  E,  1B8T.) 

8PEN3ION  OF  FOURTH  SECTION. 

I  Commission  concluded  ita  labors  In 
empbis,  after  bearing  evidence  from  m 
I  ot  Hemphie,  LouisviUe,  Lexingti  . 
Rock  and  Newport,  Ark.,  to  tbe  Sloci 
le  fourth  sectioA  woiild  be  disaslrous  to 
Hnmerce  and  induBtries  of   tbe  points 

Louisville  &  Nashville,  the  Nashville, 
tnooga  &  St,  Louis,  the  Chesapeake  & 
and  the  Southwestern  Railroads  were 
d  two  weeks'  time  to  Qle  arguments  and 
ical  information  In  support  of  their  peti- 
ir  a  temporary  Suspension  of  the  section, 
ientatives  of  river  interests  were  in  a^ 
ice  and  asked  leave  to  present  their  case 
ting,  which  was  granted. 
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(Umy  7, 1887.) 
GULLBTT  COTTON  GIN  CO. 

Guilett  Cotton  Ghi  Compaav,  of  Amite 
r,  Louisiana,  Sled  with  the  Commission 
[on  asking  for  a  permaneut  suspension 
on  4  of  the  Act,  so  far  as  It  may  apply 
gins,  feeders  and  condensers  manufact' 
r  tliat  Company. 

petition  represenls  that  when  the  Cora- 
ut  down  its  plant,  valued  at  f  100  000  at 
ated  point  above  named  on  the  Illinois 

Railroad,  protection  In  freights  was  bb- 
is  against  competing  companies  in  more 

plnCM,  which  assarance  the  Interstate 
Tce  Act  renders  impossible  of  fulfllment, 
;reat  lou  of  the  petltloiien. 


PBTITIOK. 

To  the  Honorable, 

The  Interstate  Commerce  Commlaiion: 

The  petition  of  the  Cbicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company,  a  corpora- 
tion organized  under  the  laws  of  Wisconsin, 
would  respectfully  show  unlo  your  Honorable 
Commission: 

The  Chicago,  St,  Paul,  Hlnneapolia  &  Omaha 
Railway  Company  operates,  under  lease,  a  lino 
between  Minneapolis  and  St.  Paul,  in  thegtpto 
of  Minnesota;  and  it  owns  and  operates  a  lino 
from  St.  Paul,  Minnesota,  through  Superior, 
Wisconsin,  to  Dulutb,  Minnesota. 
_  The  distance  from  St.  Paul  to  Dululh  by  this 
line  is  176.6  miles,  and  its  business  between 
Minneanolis,  St.  Paul  and  Dululh  thus  passes 
out  of  Minnesota  into  Wisconsin,  and  thence 
returns  into  Minnesota  atDuluth. 

The  Company  also  owns  and  operates  a  line 
from  Superior  Junction  to  Washburn,  both  in 
the  State  of  Wisconsin.  This  line  is  used  in 
connection  with  a  portion  of  the  line  first  above 
mentioned;  and  the  distance  from  Bt,  Paul  to 
Washburn  Is  IST.Smiles. 

Duluth,  Superior  and  Washburn  are  all  ports 
on  Lake  Superior,  All  of  the  through  business, 
to  and  from  eastern  points,  between  aforesaid 
lake  ports  and  St,  Paul  and  Minneapolis,  i» 
competitive  with  tbe  St.  Paul  &  Duluth  Rail- 
road Comjwny.  Thatcompanyowneaod  oper- 
ates a  line  of  railroad  from  St.  Paul  and  Minne- 
apolis to  Dulutb,  wholly  within  lihe  State  of 
Minnesota,  and  consequently  is  not  amenable  to 
the  Interstate  Law,  The  distance  from  St,  Paul 
to  Dulutb  by  tbis  line  is  154  miles. 

Duluth  rates  maintain  via  the  Lakes  between 
Superior  and  Washburn  and  all  eastern  poinlfl. 

It  thus  appears  that  while  business  from 
Minneapolis  and  St,  Paul  via  tbe  Lakes  to  ell 
eastern  points  la  competitive  between  said  rail- 
roads to  Duiutb  on  the  one  part,  and  to  Supe- 
rior and  to  Washburn  on  the  other  part,vet  that, 
as  Duluth  is  the  terminal  point  of  shipment 
common  to  both  railroads,  Duluth  rates  neces- 
sarily control  therates  at  Superioraud  at  Wash- 
bum;  BO  thatto  enable  yourpetitioner to  handle 
through  business  in  competition  with  that  go- 
ing to  or  beyond  Dulutb  via  the  St.  Paul  & 
Dulutb  K  R,  Co.,  your  petitioner  has  within 
tbe  past  four  years  expended  for  terminal  facili- 
ties at  Wauibum,  Wisconsin,  more  than 
IGOO.OOO;  at  Duluth  within  the  year  last  post 
more  than  |800,000;  and  it  is  proposed  to  ex- 
pend a  large  sum  at  Superior  for  the  same  pur- 
pose during  the  present  season. 

Tbe  tariffs  of  your  petitioner,  both  through 
and  local  (hereinafter  to  be  submitted),  will 
show  that  its  competitive  rales  for  through 
business  to  Superior  and  Washburn  are  less  in  ' 
many  instances  than  Its  local  rates  for  shorter 
dist^ces  over  the  same  line,  the  shorter  beinjg 
Included  with  the  longer  distance.  That  result 
Isinevitable,  if  competition  on  through  business 


with  Duluth  It 


o  be  maintained.     Other- 


•In  response  to  requests  fc .  , 

ofpetitioDsanl  method  of  premitBtlon  of  appllca- 
tloos  to  tbeOommlaBton,t&efollowlnffpetltlonanii 
brief  are  Klven.  The  decision  tliereoii  will  be  re- 
ported as  km J— I 


73 


Iktbrbtatb  Ommbrob  Rbpobts— Thb  Commibsiok. 
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garto  of  the  Union;  and  therefore  any  discrim- 
lation  in  fovor  of  this  community  woald  be  in 
yiolation  of  the  spirit,  if  not  the  letter,  of  the 
Constitution  of  the  United  States. 

But  we  need  not  go  that  far  for  the  purposes 
of  this  case.  It  was  only  necessary  to  sp^ikof 
it  for  the  purpose  of  repelling  the  argument, 
and  maldng  it  be  seen  how  we  regard  the  re- 
lations of  this  community  to  the  l^^lative 
power  of  Congress  and  to  the  several  States  of 
the  Union,  it  is  enough  for  the  purposes  of 
this  cause  to  say  that  tiBe  delegatea  power  to 
the  Legislative  Assembly  of  this  District  was 
the  delegation  only  of  mimicipal  power,  and 
that  any  attempt  to  legislate  in  this  respect  is 
uUra  wreB  a  municipabtv  as  it  is  uUra  tires  the 
XMwer  of  a  State  of  this  tJnion. 

For  these  reasons  the  court  is  of  opinion  thai 
the  prosecution  was  toithout  autno'nty;  that  so 
fa/r  as  this  law  operates  on  this  class  cf  cases  it  is 
null  a/nd  wid,  and  thai  the  prisoner  must  be  dis- 
charged from  custody. 

But  it  is  necessary  to  a^d  that  this  decision 
on  this  branch  of  the  Law  is  not  at  all  inconsist- 
ent with  the  decision  that  was  made  in  the  Ckue 
qf  Waggaman,  where  it  was  held  that  the  Leg- 
islative Assembly  was  empowered  to  impose  a 
license  tax  upon  people  doing  business  within 
the  District  of  Columbia.  All  occupations 
which  are  limited  to  the  District  of  Columbia 
are  subject  to  the  taxing  power.  That  is  what 
was  held  in  that  case,  and  there  is  nothing  in 
this  case  at  all  inconsistent  with  it.  If  this  party 
had  taken  ou^  a  license  for  the  District,  for  the 
purpose  of  soliciting  business  within  the  Dis- 
trict, for  sales  by  people  within  the  District,  he 
might  have  been  subject,  and  would  have  been 
subject,  to  the  license  law.  But  upon  the  face 
of  this  information  it  appears  affirmatively  that 
his  exclusive  business  was  to  act  as  the  agent 
of  citizens  of  other  States,  soliciting  contracts 
of  sale  for  goods  within  those  States,  thereafter 


to  be  brought  under  thedominion,and  within  %\\  \y 
control  or  the  taxing  power  of  the  District. 
Therefore,  there  is  no  inconsistency  between 
the  two  decisions.  They  are  entirely  harmoni- 
ous, and  there  can  be  no  difficulty  in  maintain^ 
ing  that  in  the  aspect  in  whic^  this  case  is  pre- 
sented,  it  is  directlv  in  the  face  of  the  decidon 
in  Bobbins  v.  8Iielbp  County,  .directly  in  oppo- 
sition to  the  whole  current  of  decisions  upon 
the  commercial  power  of  Uie  United  States  as  ex- 

Sounded  bv  the  Supreme  Court  of  tb«  United 
tates,  ana  cannot  be  pennitted  to  stand  as  law. 

Mr.  Riddle:  If  I  apprehend  this  decision  cor- 
rectly^, it  leaves  the  law  to  be  enforced  against 
the  citizens  of  the  District. 

Mr,  Justice  Merrick:  Unquestionably. 

Mr.  Biddle:  The  license  law  can  be  enforced 
against  the  citizens  of  the  District? 

Mr,  Justice  Merrick:  Against  citizens  of  the 
District  who  are  soliciting  sales  for  people 
within  the  District.  But  a  citizen  of  the  Dis- 
trict who  is  employed  as  an  agent  of  a  citizen 
of  another  State,  for  the  purpose  of  selling  the 

foods  of  that  citizen  of  Uie  other  State  cannot 
e  restrained  from  so  doing  by  the  Legislative 
Assembly. 
Mr.  Riddle:  I  quite  apprehended  that. 
Mr,  Justice  Merrick:  And  further  than  that,, 
I  will  say  that  if  his  business  had  been  to  solicit 
business  as  a  drunmier  within  the  District,  and 
he  had  mingled  with  it  the  business  of  the  peo- 
ple of  a  State,  he  would  be  obnoxious  to  the  law, 
not  for  soliciting  business  for  citizens  of  States, 
but  as  acting  as  a  drummer  generallv.  But  here, 
the  information  says  that  ne  is  charged  with 
doing  exclusively  the  business  of  a  commercial 
agent,  soliciting  and  selling  his  goods  for  citi- 
zens of  other  States.  That  is  the  exclusive 
business  with  which  he  is  chareced,  and  there- 
fore it  may  well  stand  with  the  other  matter 
about  which  the  counsel  has  made  the  inquiry. 


THE  INTERSTATE   COMMERCE   COMMISSION. 


THE  taking  of  testimony  by  the  Commis- 
sion in  relation  to  the  suspension  of  the 
Fourth  Section  under  the  petition  of  the  South- 
em  Railway  &  Steamship  Association,  closed 
at  Memphis  on  May  5,  and  public  sessions  of 
the  Commission  were  resumed  at  Washington 
on  May  18. 


(May  10-16, 1887.) 
Be  SUSPENSION  OP  POURTH  SECTION. 


A 


PETITION  was  received  from  citizens  of 
^j^  Palatka,  Florida,  remonstrating  against 
the  suspension  of  the  Fourth  Section.  It  recites 
that  Palatka  is  at  the  head  of  deep  water  navi- 
gation of  the  St.  John's  River  and  possesses 
peculiar  advantages  as  the  distributing  point 
for  South  Florida,  of  the  benefit  of  which  it  has 
been  deprived  by  artificial  laws  of  railroads. 

The  Commission  received  from  the  Commit- 
tee on  Railroads  and  Transportation  of  the 
Prescott,  Arizona,  Board  of  Trade  a  protest 


against  "the  suspension  of  section  4,  and 
against  the  railroads  being  allowed  to  diarge 
more  to  any  part  of  the  Interior  between  the 
Mississippi  River,  Missouri  River  and  the  Pa- 
cific Coast  than  they  do  to  the  coast."  The 
protest  says: 

**  We  here  in  the  interior  have  been  unmerci- 
fully treated  and  discriminated  against  for  the 
last  six  yeais  by  the  railroads.  F^r  instance, 
we  have  been  cnarged  from  St.  Louis  to  Pres- 
cott  from  $700  to  $1,800  per  car,  while  the 
same  kind  of  goods  would  go  to  San  Francisco 
for  from  $125  to  $250  per  car.  The  distance 
from  St.  Louis  to  San  Francisco  over  the  Atch- 
ison, Topeka  &  Santa  F6  Road  and  the  Atlan- 
tic &  Pacific  Road  is  about  2.600  miles;  from 
St.  Louis  to  Prescott  about  1,700  miles. 

The  Commission  also  received  a  petition  from 
a  committee  of  citizens  of  Newman,  Oa.,  pl*o- 
testing  against  the  suspension  of  the  fourth  sec- 
tion.   The  petition  says: 

"  We  respectfully  submit  that  the  enforce- 
ment of  the  fourth  section  means  the  growth 
of  the  smaller  towns,  more  large  towns  and 
fewer  large  cities." 


1897. 
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(May  17, 1887.) 
DAILY  ORDER  OF  BUSINESS. 

THE  CommlflBion  adopted  and  promulgated 
the  foDowiDg  Daily  Order  of  Bosiiiefls: 
At  10  o'clock  A.  H.,  private  seflsioQ  for  the 
reception  and  disposition  of  new  business.  At 
11  (Tdock  A.  M.,  pablic  session  for  hearings 
assigned  and  for  the  consideration  of  other  mat- 
ten  which  may  be  presented  At  8  o'clock  P. 
M.,  pnyate  session  for  the  disposition  of  un- 
finished business  and  for  conference. 

(May  18, 1887.) 

THE  Commission  heard  arguments  upon  ap- 
plication of  the  Queen  &  Crescent  Railway 
system  for  a  permanent  suspension  of  the 
fouru  section  of  the  Act.  John  C.  Gault, 
General  Hanacer  of  the  system,  addressed  the 
Commission.  He  stated  that  his  road  was  will- 
iog  and  anxious  to  ^ve  the  law  a  fair  trial,  and 
omy  asked  to  be  reUeved  from  water  competi- 
tion; that  meant  the  Ohio  and  Mississippi  Riv- 
ers, chiefly. 

Qeneral  Black,  Commissioner  of  Pensions, 
representing  the  Board  of  Managers  of  the  Na- 
tional Volunteer  Soldiers'  Home,  next  appeared 
before  the  Commission,  asking  for  a  suspension, 
a  modification  or  some  legal  arrangement  by 
which  the  inmates  of  the  homes  might  be  per- 
mitted to  continue  the  enjoyment  of  the  half 
fare  rates  on  railroads. 

Representative  Cabell,  of  Virginia,  appeared 
for  the  Board  of  Trade  of  Danville,  Va.,  and 
made  complaint  against  the  Richmond  &  Dan- 
ville Railroad.  Smce  that  road  had  acquired 
control  of  the  Virginia  Midland  Railroad,  he 
said,  rates  had  been  greatly  advanced  and  the 
interests  of  the  town  ruined.  After  Mr.  Cabell 
had  spoken  the  hearing  was  adjourned  for  the 
day. 


JURISDICTION  OP  THE  COMMISSION. 

• 

1.  The  Interstate  Commerce  Law  contem- 
plates that  the  oases  in  which  the  Com- 
mission  is  authorised  to  make  orders 
Ibr  suspension  of  its  operation  are  ex- 
ceptional cases,  and  that  where  only 
general  reasons  operate,  the  general  law 
shall  be  left  to  its  general  course,  how- 
ever serious  the  consequences  in  particu- 
lar cases. 

2.  Any  order  for  suspension  must  be  based 
upon  investigation. 

8.  Incidental  injuries  under  the  Act  must 
be  borne  for  the  public  good,  until  the 
Legislature  provides  a  remedy. 

4.  The  mere  probabiUty  that  inlury  will 
result  from  the  operation  of  the  Act 
will  not  authorize  the  Commission  to 
direct  a  suspension. 

PETITION  of  the  Minneapolis  &  Northwest- 
em  Railway  Company,  for  a  suspendon  of 
the  Fourth  Section. 

The  Commission,  per  Cooley*  Chairman, 
transmitted  the  following  communication  to 
the  petitioner; 

Ikteb  S. 


Washington,  Mav  18. 1887. 
/.  H.  Btmleif,  Draffio  Mcmagtr  MinneapoH$  ^ 

Northwetiem  Bailfoaif  Oimpanv: 

Dear  Sir:  The  Commission  is  in  receipt  of  a 
telegram  from  you  by  which  vou  urge  the 
prompt  making  of  an  order  of  relief  on  the  ap- 
plicauon  heretofore  filed  for  the  suspension  of 
the  long  and  short  haul  clause  "in  so  far  as  it 
affects  at  certain  points,  the  business  of  the  road 
under  your  charge." 

Tou  state,  and  no  doubt  believe,  that  the  in- 
terests of  the  road  are  being  very  seriously  in- 
jured by  the  enforcement  of  that  clause.  If 
reli^  could  be  given  you  without  a  stretch  of 
authori^,  and  ^thout  at  the  same  time  caus- 
ing misdd^  to  other  interests,  the  Commission 
would  take  great  pleasure  in  granting  it  But 
what  evidently  appears  to  you  very  ea^  and 
simple  does  not  seem  to  its  members  to  be  so; 
and  however  anxious  they  are  that  your  inter- 
ests  should  not  continue  to  suffer,  they  are  con- 
strained to  hold  the  application  under  advise- 
ment still  longer.  Perhaps  the  delay  entitles 
Ci  to  some  further  statement  of  reasons  than 
heretofore  been  riven;  and  although  these 
cannot  now  be  gone  into  at  length,  it  is  hoped 
that  a  brief  summary  will  be  sumdent  to  satis- 
fy you  that  the  Commission  does  not  act  arbi- 
trarily, and  would  not  willingly  suffer  mischi^ 
to  continue,  if  a  remedy  both  lawful  and  safe 
was  within  its  power: 

The  fourth  section  of  the  Act  to  regulate 
commerce,  as  we  all  very  well  understand,  was 
intended  to  establish  the  general  ]aw  that  more 
should  not  be  charged  for  transportation  for 
the  shorter  than  for  the  longer  haul  over  the 
same  line  in  the  same  direction,  under  circum- 
stances and  conditions  substaDtially  similar. 
Railroad  companies,  including  yoiu*  own,  had,, 
before  its  passage,  been  accustomed  in  many 
cases  to  charge  more  for  the  shorter  haul,  judg- 
ing for  themselves  whether  the  circumstances 
and  conditions  authorized  or  required  it.  Con- 
gress, in  passing  the  Act,  decided  that  the  rule 
should  thereafter  preclude  this  greater  charge; 
and  in  so  doing  it  must  be  understood  to  have 
determined  that,  in  its  judgment,  any  incident- 
al injuries  that  mi^ht  flow  from  the  enforce- 
ment of  the  general  rule  would  be  more  than 
counterbalanced  by  resulting  benefits. 

Whatever  opinion  any  member  of  the  Com- 
mission may  have  of  the  correctness  of  this  de- 
termination is  of  no  moment  now,  for  the  Com- 
mission is  as  much  bound  by  it  as  are  the  car- 
riers of  persons  and  property;  and  any  question- 
ing of  it  by  anv  member  would  be  an  imperti- 
nence. The  Commission,  of  course,  does  not 
expect  to  question  it,  but  enforce  it,  so  far  as 
it  may  fall  within  its  duty  to  do  so.  The  Act, 
nevertheless,  contemplates  that  there  may  be 
cases  in  which  public  interest  will  be  subserved 
by  suspending  the  general  rule,  so  far  as  to  ex- 
cept such  cases  from  its  operation.  The  Com- 
mission will  not,  at  this  time,  enter  upon  a 
critical  examination  of  the  provision  which  was 
made  for  such  suspension,  but  it  may  be  use- 
ful to  call  your  attention  to  a  few  considera- 
tions which  are  obvious  on  the  face  of  the  law: 

First.  It  is  obvious  that  the  cases  the  law 
contemplates  in  which  the  Commission  is  au- 
thorizea  to  make  orders  for  suspension  are  ex- 
ceptional cases;  Uiat  is  to  say,  cases  whose  facta- 
which  made  them  stand  apiart  from  the  ordi-^ 
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oary  cases;  the  Act  does  not  define  them ;  it  does 
not  state  the  grounds  that  shall  warrant  relief, 
hut  it  plainly  intends  that  tiiese  grounds  in 
•every  case  shall  he  special  and  peculiar,  and 
that  where  only  genend  reasons  operate,  the  gen- 
eral law  shall  he  left  to  its  general  course,  how- 
ever serious  may  he  the  consequences  in  partic- 
ular cases  and  to  particular  roads  and  interests. 
Second :  It  is  also  made  plain  hy  the  Act 
that  any  order  for  suspension  was  intended  to 
be  based  upon  investigation  which  would  sat- 
isfy the  Commission  that  the  case  was  in  fact 
exceptional  ^nd  fairly  within  the  intent  of  the 
provision  made  for  the  relief.  The  jurisdiction 
of  the  Conunission  to  make  orders  was  evident- 
ly meant  to  be  somewhat  closely  restricted. 
The  Comm'ission,  in  its  correspondence  and 
otherwise,  is  every  day  made  aware  of  the  prev- 
alence in  some  quarters  of  a  vague  notion  that 
power  has  been  conferred  upon  it  to  interfere 
anywhere,  and  for  any  reasons  satisfactory  to 
itself,  in  order  to  prevent  what  it  may  think  Ib 
likely  to  be  harmful;  but  you,  of  course,  in- 
dulge no  such  baseless  notion.  The  Commis- 
sion, as  you  will  agree,  must  find  its  authority 
in  the  law  and  not  in  its  own  ideas  of  right  or 
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Third :  It  must  be  assumed  that  Congress 
intended  the  general  Law,  in  its  main  feature 
at  least,  to  be  a  permanent  law  for  the  country. 
It  must  therefore  have  contemplated  that  con- 
siderable sacrifices  would  necessarily  have  to 
be  submitted  to  by  some  interests,  while  the 
general  Law  was  being  established,  for  the  very 
obvious  reason  that  it  would  be  quite  impossi- 
ble to  introduce  considerable  changes  in  a 
branch  of  the  law  which  concerns  so  intimately 
the  commerce  of  the  country,  without  serious 
<x>nsequence  to  some  private  interests.  In  all 
such  cases  the  incidental  injuries,  however 
great  they  may  be,  are  necessarily  borne  for  the 
general  good;  and  if  the  Legislature  misjudges 
as  to  wlmt  the  general  good  demands,  it  is  to 
be  expected  that  in  due  time  it  will  provide  the 
remedy. 

The  first  questions  to  confront  the  Commis- 
sion upon  its  organization  were  raised  under 
the  fourth  section  of  the  Act.  Cases  in  which 
companies  charged  more  for  the  shorter  than 
for  tne  longer  haul  over  the  same  line  in  the 
same  direcuon  were  to  be  met  with  in  all  parts 
of  the  country.  The  reasons  for  doing  this 
were  thought  by  the  managers  in  many  cases 
to  be  absolutely  imperative,  and  to  concern  the 
interests  of  the  public  quite  as  much  as  that  of 
the  roads  themselves.  The  interests  which 
were  involved  in  the  continuance  of  the  custom 
were  very  great,  and  the  anticipation  of  seri- 
ous injury  from  any  sudden  changes  was,  in 
some  quarters,  quite  general  The  Commis- 
sion, therefore,  had  very  earnest  appeals  made 
to  it  in  support  of  the  corporation,  applications 
for  relief  from  boards  of  trade  and  other  public 
or  semi-public  bodies,  and  from  representatives 
of  large  business  interests,  which  feared  or  pro- 
fessed to  fear  destruction  or  bankruptcy.  In 
many  cases  the  appeals  seemed  to  be  made  in 
the  belief  that  the  probability  of  injury  was  of 
itself  a  suflScient  warrant  for  the  Commission 
to  interfere  and  grant  a  relieving  order. 

It  is  scarcely  necessary  to  say  to  you  that  any 
auch  belief  is  without  legal  support.  The 
IMTobability,  or  even  the  certainty,  that  injury 


to  corporations  or  to  individuals  will  result  is 
not  by  itself,  under  the  Act,  any  ground  for  a 
suspension  anywhere  of  its  ordinary  operations. 
It  could  not,  in  fact,  be  made  a  ground  for  re- 
lief, without  giving  ike  Commia8K>n  such  a  gen^ 
eral  dispensing  power  as  would  not  be  consist- 
ent with  soundprindplto  of  government.  Con- 
gress has  not  intimated  a  purpose  to  ^ve  such 
a  power.  If  the  law  in  its  general  operation 
were  to  prove  generally  and  equally  nUschiev- 
ous  in  all  directions,  the  Commission  instead 
of  having  the  greater  power,  for  that  reason, 
would,  on  the  other  hand,  have  no  power  of 
suspension  whatever;  for  the  simple  and  plain 
reason  that  there  would  then  be  no  exceptional 
cases  for  it  to  act  upon,  and  therefore  no  cases 
referred  by  the  Act  to  its  judgment. 

But  uniform  effects  were,  of  course,  as  far 
from  being  possible  as  they  were  from*  being 
contemplatea.  There  must  and  will  be  excep- 
tional cases.  In  the  absence  of  any  sp^fica- 
tion  of  these  in  the  Act  itself  the  Commission 
was  obliged  to  determine  as  best  it  might  what 
cases  were  probably  in  the  mind  of  Congress 
when  the  exceptional  relief  was  provided  for. 
It  also  found  itself  confronted  with  the  ques- 
tion whether  the  railroads  mi^ht  determine  for 
themselves,  but  at  thdr  peril,  whether  in  any 
particolar  case  the  circumstances  and  conditions 
'were  so  far  different  as  to  justify  the  greater 
charge  for  the  shorter  haul,  or  whether,  on  the 
other  hand,  it  was  only  upon  and  in  view  of 
such  different  circumstances  and  conditions  that 
the  Commission  was  empowered  to  act. 

Upon  these  subjects  the  debates  in  Congress 
might  be  expected  to  throw  some  light;  but  the 
Commission  felt  itself  justified,if  not  compelled, 
to  look  beyond  the.  record,  and  to  seek  such 
aid  in  construction  as  miffht  be  derived  from  a 
study  of  the  condition  of  things  pertaining  to 
the  transportation  of  persons  and  property 
which  Congress  by  the  Act  had  imdertaken  to 
deal  with. 

The  suspension  authorized  by  the  Act  was  to 
be  ordered  after  investigation.  This  was  plain- 
ly determined  by  the  Act  itself.  If  the  order 
was  to  have  any  finality,  it  would  be  proper 
that  the  investigation  shoidd  afford  opportumty 
for  a  hearing  to  parties  who  opposed  as  well  as 
to  those  who  favored  the  application.  This 
would  require  considerable  time  in  every  case; 
and  had  the  Commission  made  no  order,  ex> 
cept  upon  full  and  final  hearing,  the  majority  of 
applications  now  on  its  files  would,  up  to  this 
tune,  have  necessarily  remained  not  acted  upon. 
If  the  applications  were  taken  up  in  their  onier. 
yours  would  have  been  among  those  not  vet 
reached.  This  fact  is  mentioned  as  showing 
that  the  giving  of  temporary  relief  in  some 
other  cases  has  not  placed  your  road  in  any 
worse  position  than  it  woula  necemarily  have 
occupied  if  the  temporary  orders  had  not  been 
made. 

The  Commission,  however,  deemed  it  wise  to 
grant  some  temporary  orders  on  an  investiga- 
tion not  as  complete  as  it  expected  finally  to 
make.  This  was  done  in  the  belief  that  no  oon> 
siderable  mischief  could  follow  from  allowing 
an  existing  condition  of  things  to  remain  for  a 
brief  period,  whether  it  was  then  suffered  to 
stand  or  not,  and  that  harmful  results  from  a 
sudden  change  in  the  law  might  thereby  to 
some  extent  be  averted. 
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This  course  also  gave  the  Commission  such 
:aii  opportunity  for  careful  study  of  the  system 
whidi  Ck>ngress  undertook  to  reform  as  would 
otherwise  have  been  wanting.  If  the  new  Law 
had  been  left  to  operate  universally,  the  old  state 
•of  things  would  nave  been  swept  away  at  once, 
and  the  Commission,  seeing  onlv  what  had  been 
substituted  for  it,  would  have  been  deprived  of 
the  best  and  most  satisfactory  means  of  making 
Just  comparison.  Such  a  comi)arison  was  im- 
{wrtant,  not  merely  to  enable  it  to  pass  finally 
with  full  knowledge  upon  the  exceptional  cases, 
but  also  the  better  to  prepare  it  to  make  in  its 
periodical  reports  such  suggestions  and  recom- 
mendations as  might  natuiaUy  be  looked  for. 

The  Commission  felt  that  in  whatever  it  was 
•doing  on  any  single  application,  it  was  acting 
not  less  for  permanence  than  for  the  particular 
4md  special  relief;  and,  without  making  the 
vain  efifort  to  prevent  all  injury,  it  deemed 
itself  fully  justmed  in  granting  orders  of  tem- 
porary suspension  in  some  of  the  most  obvious 
-cases,  and  where  special  grounds  for  urgency 
were  shown,  without  first  making  the  investi- 
gation complete  for  final  action,  leaving  other 
cases  not  thought  to  be  so  strong  on  the  affirma- 
tive showing  to  take  the  more  deliberate  course. 
This  methcd  of  proceeding  Mie  Commission  at 
the  lime  believed  had  important  advantages, 
and  it  still  believes  will  conduce  to  the  best  re- 
sults in  the  end. 

Tou  speak  strongly  and  earnestly  of  the  rea- 
sons for  granting  your  application.  But  in  or- 
der to  warrant  its  being  granted  it  is  not 
enough  that  the  application,  if  considered  by 
Itself,  appears  to  have  merits.  The  Commis- 
sion must  consider  in  each  case  what  effect  the 
giving  of  lelief  to  one  applicant  will  have  upon 
-other  interests;  and  your  knowledge  of  rail- 
road matters  must  enable  you  to  perceive  that 
in  some  sections  of  the  country  the  ^nting  of 
one  application  may  so  affect  the  mterests  of 
other  roads  as  to  create  a  necessity  for  the  like 
relief  to  several  more,  the  satisfaction  of  one 
claim  begetting  others  which  are  equally  merit- 
orious, until,  if  all  are  satisfied,  the  exception 
becomes  the  rule. 

But  when  such  a  result  is  probable,  the  rea- 
sons for  declining  to  make  anv  temporary  or- 
der are  very  conclusive.  The  Commission 
cannot  consent  deliberately  to  enter  upon  a 
highway  where,  to  all  appearances,  there  wiU 
be  no  halting  place  within  the  limits  of  its  law- 
ful jurisdiction.  If  a  general  suspension  of  the 
"long  and  short  haul  clause"  of  the  statute  is 
not  to  be  made  by  a  single  comprehensive  order, 
neither  should  the  same  result  be  reached  or 
approached  by  the  granting  of  successive  or- 
ders in  indiviimal  cases.  In  whatever  the  Com- 
mission may  do,  it  must  keep  in  view  the  pres- 
ervation of  the  general  rule. 

It  is  not  our  purpose  in  this  communication 
to  express  any  opinion  as  to  what  ought  to  be 
the  final  conclusion  upon  your  application. 
The  Conunission  is  not  yet  prepared  to  give  its 
•decision;  and  the  purpose  of  this  answer  to 
your  telegram  is  merelv  to  place  before  you 
some  of  the  reasons  whicn,  up  to  this  time,  liave 
precluded  definite  action.  That  injury  results 
to  the  parties  interested  in  your  road,  or  to  any 
other  person,  it  sincerely  regretted;  and  your 
belief  that  such  is  the  case  wfil  be  kept  in  mind 


as  a  reason  for  action  as  prompt  as  under  the 
circumstances  shall  seem  consistent  with  duty. 
In  these  views  the  whole  Commission  concur. 
Very  Respectfully  Yours, 
T.  M.  Cooley,  Chairman. 


(Ifay  19, 1887.) 
Be  INMATES   OP   NATIONAL   HOMES. 

The  Commission  eannot  make  an  order 
or  give  an  opinion  In  advance  of  an 
actual  complaint  and  hearing.  8o  held, 
in  the  case  of  an  application  on  l>ehalf 
of  the  inmates  of  the  national  homes  for 
disabled  volunteer  soldiers  and  sailors, 
for  a  ruling  as  to  whether  the  granting 
to  them  of  half  rate  fares  by  railroads 
would  be  ^'n^Just  discrimination*' 
within  the  meaning  of  section  2  of  the 
Act. 

rr  response  to  the  request  of  Gkjneral  J.  C. 
Bl^ck,  Commissioner  of  Pensions,  presented 
on  May  18,on  behalf  of  the  inmates  of  the  nation- 
al homes  for  disabled  volunteer  soldiers  for  half 
fare  rates,  when  traveling  from  one  home  to 
another,  the  Commission,  per  Schoonmaker* 
Commieeioner,  replied  as  follows: 

The  meritorious  character  of  this  application, 
and  the  patriotic  and  humane  reasons  urged 
in  support  of  it,  are  fully  appreciated  and  ad- 
mitted; but  the  Commission  is  not  referred  to 
any  provision  of  the  Act  that  authorizes  it  to 
makie  an  order  or  express  an  opinion  upon  an 
exvarte  application  of  this  nature. 

in  the  absence  of  such  authority,  an  order 
or  an  opinion  would  have  no  validity  or  weight 
whatever.  If  the  fair  meaning  of  the  second 
section,  that  the  giving  of  half  rates  to  mem- 
bers of  the  national  homes  for  disabled  volun- 
teer soldiers  and  sidlors,  is  the  allowance  of 
special  rate,  etc. ,  for  a  like  and  contempora- 
neous service,  for  certain  persons,  not  common 
to  idl,  and  under  substantially  similar  circum- 
stances and  conditions,  then  such  allowance 
would  be  unjust  discrimination,  otherwise  not. 

The  trunk  lines  according  to  the  petition, 
have  taken  the  responsibility  of  assun^g  that 
the  allowance  of  the  half  rates  desired  does  not 
constitute  unjust  discrimination.  Every  car- 
rier has  ^e  same  right  to  assume  its  own  con- 
struction of  this  provision. 

The  Commission  cannot  prematurely  Impose 
any  construction  on  a  carrier,  however  much 
some  particular  construction  may  be  desired. 
Construction  is  a  judicial  act,  involved  in  the 
decision  of  some  controverted  Question.  The 
jurisdiction  of  the  Commission  In  such  cases  is 
limited  to  the  discussion  of  complaints  for  al- 
leged violation  of  the  law,  upon  a  hearing  of 
the  parties  interested,  and  its  opinion  of  the  in- 
tent of  the  statute  can  then  be  announced. 
Any  order  or  opinion  in  advance  of  a  complaint 
or  hearing  would  be  misleading  and  unMr  to 
those  who  might  be  affected  by  it,  and  would 
be  unauthoria^. 

T?ie  Cammiseion  regrets  that  it  has  no  power 
to  comply  toith  the  request  of  the  petition. 
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Btadiig  of  several  railroad  or  frei^t  llnw  miut 
file  copies  of  tbdr  agreemeDts,  Joint  tarifb, 
etc.,  Saerataty  Uoaeley  wrote,  by  kuthority  of 
the  Commission,  tbat,  provided  due  notlm  be 
filed  with  the  Commission,  bdj  one  memberor 
egeat  totj  file  retums  for  all  Uie  memben  td 
a  combinatioa. 


PROCEEDINGS  BEFORE  THE  DTTBRBTATE  COMMERCE  COMMIBSION 
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Thb  Hattbb  of  Various  Pxtitionb  fob  a  Bdbpensiok  or  the  Poubth  Qko- 

TiOH  of  thb  Act  to  Rbqui^tb  Comksbce. 

See  Se  Sauttam  SaSwiy  A  SteamAip  Auoeiaticn,  anU,  IS. 


FBOCRBDINae  AT  ATLAKTA. 

Namei  of  TFRtmmm,  in  Order  qf  Btaminatioa, 
tie. 

C.  A.  Sindall,  Secretarf  Southern  R.  R.  & 
B.  S.  AsBOcfatloii. 

W.  F.  Sbellman,  Tnfflc  Manager  Central 
R.  R.  of  Georgia. 

T.  M.  Emenou,  Gen.  Freight  &  Passenger 
Agent.  AttsDtfc  Coast  Line. 

3.  R.  Ogden,  Vice  Com'r  Boathem  R.  R.  4 
8.  B.  AMOclatioD.  ' 

8.  Haas,  Oen.  Traffic  Manager  Associated  R. 
R.'s  Va.  ACaroIinas. 

J.  H.  Culp,  Geo.  Freight  &  Pass.  Agent 
Louisville  &  Nashville  R.  H. 

C.  D.  Onens,  Traffic  Manager  C.  &  S.  and 
8.  F.  &  W.  R.  R. 

T.  8.  Davant,  Gen.  Freight  Agent  East 
Tenn.,  Va,  &  Ga. 

8.  A.  Pearce,  Granlt«  Quairier,  Columbia, 
Bouth  Carolina. 

H.  B.  Hatnmett,  Manufacturer  of  Cotton 
Good!,  Greenville,  S.  C. 

R.  L.  Caughrin,  Newberry  Cotton  Mills. 

D.  E.  Converse,  Glendale  &  Clifton  Cotton 
Mills. 

Dr.  0.  E.  Fleming,  Board  of  Trade,  Spar- 
tanburg, 8.  G. 

lUcbard  McCoy  ,LtineIntereet,RlTertoD,Va, 

R.  E.  Blankenship,  Oliamber  ol  Commerce, 
Richmond,  Va. 

A.  H.  Christian,  Manager  Richmond  Paper 
Companv. 

J.  B.  Ellett,  Jobbing.  Richmond,  Va, 

H.  H.  Smith,  Cotton,  Rome,  Qaorgis. 

L.  Johnson,  Naval  Blorea  Protecuvs  Asso- 
ciation, 

M.  F.  Amorous,  Lumber.  Atlanta,  Georgia, 

Chas.  E  Hochstrasser, Columbus,  Ga.,  Board 
of  Trade. 

J.  H.  Thombnrg,  Chamber  of  Commerce, 
Nashville,  Tenn. 

W.  B.  Kyle,  Gen.  Freight  &  Pass.  Agt. 
Cape  Pear  ft  Yadkin  Val.lt.  R. 


A.  J.  Mossett,  Southern  Transp.  Co.,  Cin- 
cinnati, O. 

William  Cslder,  Wilmington  Chamber  ot 
Commerce. 

J.  W.  Ponder.  Opelika,  Alabama. 

W.  O.  Harwell,  Opelika,  Alabama. 

W.  B.  Chisholm,  of  counsel  (argument). 

J.  P.  Hanson, 

D.  P.  Hill. 

E  P.  Alexander,        "  " 


Atlaitta,  Gbobou,  April  97,  1897. 

THB  COMMISSION  met  at  10  A.  M.  In  th« 
rooms  of  the  city  council,  all  the  membera 
beine  present. 

Th«  Ch»irm»n  I  Gentlemen,  the  Com- 
mission organised  under  the  Interstate  Com- 
merce Law  has  received  quite  a  number  of  pe- 
Utioni  from  railroads  whose  Held  of  operallon* 
is  in  tbispartof  the  country,  askingfoT  excep- 
tional orders  under  the  Fourth  Section  of  that 
Act,  order*  that,  as  the  Commission  belleYee. 
coutd  only  properly  be  made  upon  evidence, 
afteran  Investigation.    We  havecomebere  to- 


day for  the  purpose  of  laklns  such  evidence 
as  msy  be  offered  In  support  oi  those  petitions, 
and  Blao  tor  the  purpose  of  giving  an  opportun- 
ity to  partlcswho  may  think  thelrlntereats  or  the 
Interests  of  the  public  require  a  denial  ot  the 
prayer  of  the  petitioners,  to  present  evldenco  in 
support  of  that  view  of  the  question.  We  pro- 
pM«  now  u>  ent«r  upon  the  taking  of  evidence. 
We  shall  receive  ft  as  we  should  If  It  were 
evidence  in  support  of  a  judicial  Investigation, 
upon  oath :  but  shall  receive  at  the  same  time, 
such  documentary  evidence  end  such  memo- 
rials, if  any  shall  be  offered ,  from  public  bodies, 
a*  It  shall  be  proper  to  receive  in  that  form. 

As  the  petitions  are  numerous,  and  as  our 
own  time  is  limited.  It  has  seemed  proper  to 
us  that  we  should  mark  out  to  some  extent  In 
advance,  a  course  of  proceeding  In  order  to 


forms  and  roloe  pormltt*^   by  (he  Commtnion. 

The  publloatlon  of  tcmUmODy  at  lenscb  Is  not, 
bowevor,  at  present  oonlemplated  Id  oomiectioii 
with  all  future  oaaea.  but  WB  shall  endeavor  to  al- . 
wars  present  the  taols  as  fully  as  a  oomplotA  and 
IntelUslble  report  mav  seem  to  require. 

These  prooeedlnn.  tosether  with  the  opinion  Iw 
CbmnilnloiMr  WtiSeT.StOrdercfBaOtBayOoiUiii^ 
OTt,pvn  IS,  anU.  the  oommunleatlon  of  Cholnnan 
Ooolar  In  Tcdereooe  to  the  jurlsdlotlon  and  poweia 
of  the  Oommlnton,  published  on  pace  n,  onfe.  and 
the  petition*  glvea  as  preeedents  on  pases  U,  to 
and  tt,  ante,  furnish  TSrr  full  mtormatlon  as  to  tbv 

Sestlons  which  ma;  properlv  be  ptesented  to  the 
mmtsslon,  and  tbe  mamier  In  wfi]<^  ther  should 
be  presented.  [Bd.I 
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our  bnsmess,  and  in  the  hope  thai  by  { 
80  putleB  whose  interests  seemed  to  lie 
~  should,  as  fmr  as  possible,  be  enabled 
4o  coaoentiata  th^  eiidenoe  and  their  argo- 
We  hope  that  method  will  be  taken 
i  necessary  course,  in  <»der  that  we 
mar  hare  folly  laid  before  as  all  the  evidence 
and  all  the  Tiews  of  those  who  mi^  think  they 
have  facts  important  for  onr  consideration. 
We  have  not  expected  to  take  npeach  of  these 
petitions  by  itself.  It  has  seemed  probable 
that  the  facts  that  would  support  one,  must,  to 
a  large  extent,8apport  another;  and  that  what 
wouM  tend  to  cusproye  the  one  would,  to  a 
large  extent,  tend  to  disprove  the  others;  so 
that  the  evidence  will  largely  be  taken  for  its 
bearing  upon  all  the  petitions  together. 

As  we  proceed,  any  petitioner  desiring  to 
present  that  which  is  special  to  himself,  will 
have  the  opportunity  to  do  so  when  he  is  upon 
the  stand. 

With  these  few  remarks,  sufficiently  indicat- 
ing the  coarse  we  desire  to  have  pursued,  we 
shall  for  the  time  being,  leave  the  matter  in 
the  hands  of  the  petitioners,  expecting  that 
they  will  endeavor,  as  far  as  possible,  to  con- 
form to  the  views  expressed  and  present  their 
evidence  as  succinctly,  clearly,  and  conclsdy 
as  may  be  found  practicable. 

Mr.  B.  B.  Bollock  of  AUania.  I  have 
been  requested  to  ask  the  Commission  to  be 
kind  enough  to  susp^id  for  a  moment  the  reg- 
ular order  as  indicated  by  the  oircular,  that 
you  may  hear  from  the  chairman  of  a  large 
meeting  which  was  held  last  night,  represent- 
ing the  different  cities,  chambers  of  commerce, 
manufacturine  Interests,  etc.,  who  are  affected 
and  interested  in  this  matter. 

Mr,  J.  F.  Hanson,  qfMaeon,  Qeoraia,  then 
came  forward,  and,  as  Chairman  of  the  meet- 
ing above  referred  to,  submitted  a  memorial 
prepared  by  that  body,  asking  for  the  perma- 
nent suspension  of  the  Fourth  Section  of  the 
Act  to  regulate  commerce. 

Mr.  Hanson.  This  action  was  taken  in 
pursuance  of  a  notice  posted  up  In  the  Kimball 
House,  requesting  all  parties  who  had  come 
representing  localities  or  commercial  bodies, 
to  meet  us  last  night.  Our  action  was  practi- 
-callv  unanimous;  in  fact,  I  may  say  it  was  en- 
tirely unanimous;  and  this  actfon  we  desire  to 
present  as  the  action  of  the  business  interests 
here  represented  independent  of  the  railroads. 
I  was  also  requested  to  ask  the  Commission  to 
allow  these  commercial  bodies  to  present  their 
memorials,  if  possible,  today,  in  order  that 
they  may  go  home,  as  many  of  them  live  at  a 
great  distance. 

Mr.  Noreross  of  Atlanta.  As  you  have 
allowed  some  general  matter  to  be  introduced 
here — 

Tho  Chairman.  We>ill  take  up  this 
matter  in  order. 

Mr.  Noreross*  1  thought  this  proceeding 
was  out  of  order. 

The  Chairman*  It  is  not  out  of  order, 
because  we  have  allowed  it  liy  special  order 
made  for  the  purpose. 

Mr.  Noreross*  I  wish  to  present  an  argu- 
ment 

TheCliaimian.    We  will  not  take  it  now 
We  will  take  it  at  some  proper  tmie.    In  the 
program  marked  oat  yesteri^iy,  a  request  was 
Ihtkb  S. 


made  that  the  names  of  witnesses  who  were  to 
be  examined  should  be  handed  tn  this  mominf« 
Is  that  list  now  ready? 
Jfr. W.  8.  ChiihoWs  ^  ^gfonJisA    At  the 

meeting  of  the  railroad  companies  held  last 
evening,  a^list  of  witnesses  was  prepared. 
Tlie  proposition  which  vou  announoea  this 
momung  was  also  considered,  to  wit:  that  it 
would  be  for  the  interest  of  all  concerned  to 
take  up  the  petitions  together  so  far  as  they 
bore  upon  the  same  points  and  the  same  ques* 
tions.  All  of  the  railroads  belonging  to  the 
Southern  Railway  A  Steamship  Association, 
of  course,  have  joint  interests,  and  those  Joint 
interests  are  set  forth  in  their  various  petitions. 

In  addition  to  those  roads  there  is  the  Charles* 
ton  ^  Savannah  Railway  Company,  and  the 
Savannah,  Florida  A  Western  Railway  Com- 
pany, running  from  Charleston  to  Savannah, 
and  firom  Savannah  to  various  Florida  points. 
It  is  proposed  now  that  all  of  the  petitions  of 
the  roads  forming  the  Southern  Railway  & 
Steamship  Association,  and  those  of  the 
Charleston  &  Savannah  road  and  of  the  Sa* 
vannah,  Florida  &  Western  road  be  taken  to- 
gether. 

Charles  A.  Sindall  then  appeared  before 
the  Commission,  and  having  been  duly  sworn 
was  examined  as  follows: 

By  Mr.  E.  P.  Alesandsrt 

Q.  Please  state  to  the  Commission  what  po- 
sition you  occupy. 

A.  I  am  secretary  of  the  Southern  Railway 
&  Steamship  Association. 

Q.  Are  you  familiar  with  the  rates  which 
are  being  worked  generally  in  this  territory? 

A.  Yes  sir. 

Q.  I  wish  to  question  vou  first  as  to  the  rates 
that  prevail  and  the  method  in  which  they  are 
made,  from  northern  and  eastern  cities  to  Mo- 
bile? 

A.  The  rates  to  Mobile  are  made  in  competi- 
tion with  the  steamship  lines,  the  steamship 
lines  makinff  their  rates  to  Mobile  or  New  Or- 
leans from  Ihe  north. 

Q.  What  are  the  lines? 

A.  The  Cromwell  line,  the  Morgan  line,  and 
the  Mobile  &  New  York  Steamship  Company. 

Q.  Where  do  those  lines  run? 

A.  The  Cromwell  and  Morgan  lines  run 
from  New  York  to  New  Orleans.  The  Mobile 
&  New  York  line  runs  between  those  ports. 

Q.  Do  the  rates  charged  or  made  by  those 
steamers  generally  control  the  rates  to  those 
places  which  other  lines  have  to  accept? 

A.  Yes  sir,  they  make  the  rates.  We  have 
tp  accept  those  rates  or  go  out  of  that  businesR 
entirely. 

Q.  Will  you  illustrate  that  by  giving  the 
average  figures  of  the  present  prevailing 
rates? 

A  The  present  figures  to  Mobile  and  New 
Orleans  are  from  fifty  to  fifty-five  cenU  on  first 
class  by  steamer.  The  rail  lines  are  charging 
seventy-five  cents. 

Q.  Are  the  rail  lines  able  to  maintain  any 
better  rates  than  the  steamers? 

A.  No  sir,  they  cannot  maintain  any  higher 
rates  than  the  dUierence  in  insurance  will  com- 
pensate for,  and  occasionally  the  difference  in 
ume. 

Q.  But  generally  the  rates  are  controlled  en- 
tirely by  the  steamship  lines? 
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dIcatioD.  because  it  is  liable  to  be  reviewed  by 
it  and  reversed  by  it  if,  in  its  better  judgment 
bereafter,  it  should  entertain  a  different  opin- 
ion from  that  which  has  been  expressed  by 
itself,  because  it  is  a  well  defined  rule,  an- 
nounced by  that  court,  that  in  constitutional 
questions,  the  rule  of  $(are  deti»U  is  not  obliga- 
tory upon  itself.  Constitutional  questions  are 
always  open  for  revision  by  the  supreme  court 
itself,  notwithstanding  there  may  have  been 
one  or  more  decisions  upon  the  subject.  But, 
while  open  for  revision  by  that  court  such  de- 
ci«4ion»,  until  reversed  bv  it,  are  obligatory  upon 
all  other  tribunals,  ana  demand  implicit  obe- 
dience from  all  citizens  throucrhout  this  land. 

In  the  case  of  Bobbitu  v.  Sfielby  County  it 
was  decided  that  a  state  law  imposing  a  tax 
upon  commercial  agents  who  solicited  contracts 
for  sale  of  property  owned  by  citizens  of  an- 
other State  was  beyond  the  power  of  the  State 
to  enact  or  enforce;  that  it  was  in  contraven- 
tion of  the  constitutional  provision  that  CJon- 
gress  should  have  the  exclusive  power  of 
regulating  commerce  between  the  States,  a  tax 
upon  commercial  agents  or  drummers  of  one 
St4ite  soliciting  business  within  another  State 
being  a  tax  upon  interstate  commerce. 

It  was  said  in  argument  that  that  decision  did 
not  cover  the  whole  proposition,  that  it  was 
limited  only  to  discriminations  which  were 
made  by  the  Statute  of  Tennessee  as  against 
the  citizens  of  other  States,  and  that  if  the  law 
had  been  equally  as  applicable  to  all  travelers 
the  decision  would  not  cover  it.  But  an  in- 
spection of  that  decision  shows  this  to  be  a 
mistaken  view  of  the  subject.  The  court 
grasped  the  whole  matter,  discussed  the  whole 
matter,  fully,  and  decided  the  precise  point  as 
law,  as  will  be  seen  from  the  following  quota- 
lion  from  the  decision: 

"But  to  tax  the  sale  of  such  goods,  or  the 
offer  to  sell  them,  before  they  are  brought  into 
the  State,  is  a  very  different  thing,  and  seems 
to  us  clearly  a  tax  on  interstate  commerce  it- 
self. It  is  strongly  urged,  as  if  it  were  a  ma- 
terial point  in  the  case,  that  no  discrimination 
is  mmie  between  domestic  and  foreign  drum- 
er»,liiose<if  Tennessee  and  those  of  other  States, 
that  all  are  taxed  alike.  But  that  does  not 
me<*t  theditliculty.  Interstate  commerce  cannot 
be  taxed  at  all.  even  though  the  same  amount 
of  tax  should  l)e  laid  on  domestic  commeree,  or 
that  which  is  carrie<l  on  solely  within  the  State. 
This  was  decided  in  the  case  of  StaU  Freight  Tax* 
(Vww.  15  Wall.  2a2  [M3  U.  8.  bk.  21,  L.  ed.l46J. 
The  m*gotiation  of  sales  of  goods  which  are 
In  another  Slate,  for  the  purpose  of  introducing 
tiiem  into  the  Slate  in  which  the  negotiation  is 
made  is  interstate  commerce.  A  New  Orleans 
merchant  cannot  be  laxtni  there  for  ordering 
gnodn  from  lA>ndon  or  New  York,  because  in 
ihe  one  case  it  is  an  act  of  foreign,  and  in  the 
other  of  interstnte  commerce,  lK)ih  of  which  are 
subject  to  rciHilaiion  by  C'ongrt-ss  alone." 

Thus  it  will  be  se<'n  that  it  do<^s  not  put  the 
decinion  at  all  upon  the  qui-stionof  discrimina- 
tion between  dnimmers  within  the  State  and 
d mm mer«  outside  the  State;  but  it  says  that  no 
law  which  imposes  upon  the  person  soliciting 
»id*««  for  merc^hants  outride  of  the  Slate  is  admis- 
aihle.  bcH^nuse  thai  Is  a  regtilation  of  interstate 
Ci»mmercc. 

In  cunnectioQ  with  that  decision  it  is  well  to 


read  an  extract  from  the  opinion  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of 
Walling  v.  MieJiigan,  in  116  U.  8.  456  (Bk.  29, 
L.  ed.  604],  which  is  as  follows: 

"The  subjects  indeed  upon  which  Congress 
can  act  under  this  power  are  of  infinite  variety, 
requiring  for  their  sucessf ul  management  dif- 
ferent plans  or  modes  of  treatment.  Some  of 
them  are  national  in  their  character,  and  admit 
and  require  uniformity  of  regulation,  affecting 
alike  all  the  States;  others  are  local,  or  are  mere 
aids  to  commerce,  and  can  only  be  properly 
regulated  by  provisions  adapted  to  their  special 
circumstances  and  locaUtiea  Of  the  former 
class  ma^r  be  mentioned  all  that  portion  of  com- 
merce with  foreign  countries  or  between  the 
States  which  consists  in  the  transportation,  pur- 
chase, sale  and  exchange  of  commodities.  Hero 
there  can  of  necessity  be  only  one  system  or 
plan  of  regulation,  and  that  Congress  alone  can 
prescribe.  Its  nonaction  in  such  cases,  with 
respect  to  any  particular  commodity  or  mode 
of  transportation,  is  a  declaration  of  its  purpose 
that  the  commerce  in  that  commodity  or  by  that 
means  of  transportation  shall  be  free.  There 
would  otherwise  be  no  security  against  conflict- 
ing regulations  of  different  States,  each  dis- 
criminating in  favor  of  its  own  products  and 
citizens,  and  against  the  products  and  citizens 
of  other  States.  And  it  is  a  matter  of  public 
history  that  the  object  of  vesting  in  Congress 
the  power  to  regulate  commerce  with  foreign 
Nations  and  among  the  States  was  to  insure 
uniformity  of  regulation  against  conflicting  and 
discriminating  state  legislation." 

And  further  down  on  page  457  [6951. it  is  said: 

"And  after  an  examination  of  the  causes 
which  led  to  the  adoption  of  the  Federal  Con- 
stitution, one  of  the  principal  of  which  was  the 
necessity  for  the  regulation  of  commerce  and 
the  laying  of  imposts  and  duties  by  a  single 
government,  the  court  says:  'But  whatever  may 
he  the  motive  for  the  tax,  whether  revenue, 
restriction,  retaliation,  or  protection  of  domestic 
manufactures,  it  is  equally  a  regulation  of  com- 
merce, and  in  effect  an  exercise  of  the  power  of 
laying  duties  on  imports;  and  its  exercise  bv  the 
States  is  entirely  at  war  with  the  spirit  oi  the 
Constitution,  and  would  render  vain  and  nu- 
gatory the  power  granted  to  Congress  in  relation 
to  those  subjects.  Can  any  power  more  de- 
structive to  the  union  and  harmony  of  the 
States  be  exercised  than  that  of  imposing  dis- 
criminating taxes  or  duties  on  imports  from 
other  States?  Whatever  may  be  the  motive 
for  such  taxes,  they  cannot  fail  to  beget  irrita- 
tion and  lead  to  ret^Uiation;  and  it  is  not  difficult 
to  foresee  that  an  indulgence  in  such  a  course 
of  legislation  must  inflame  and  produce  a  state 
of  feeling  that  would  seek  its  gratification  in 
any  measures  rejfardless  of  the  consequences.'" 

Such  is  the  declaration  by  the  Supreme  Court 
of  the  United  Slates,  of  the  spirit  and  scope  of 
these  constitutional  previsions;  that  they  are 
necessary  to  the  harmony,  and  repose  of  the 
States;  that  they  are  necessary  to  the  equal  Jus- 
tice and  equal  privilej:^  of  the  citizens  of  all 
the  States  of  this  Umon;  that  they  cannot  be 
restricted  at  all;  and  that  whatever  rule  is  made 
with  reference  to  them  mast  be  a  uniform  rule 
by  the  Congress  of  the  United  States  acting  as 
the  National  Legislature,  regulating  and  con- 
trolling the  commerce  of  the  entire  domain  of 


iween  all  the  parte  of  tbe  country 
ray  any  poaaibilitj  of  prejudice  or  amy 
ion  of  injustice  or  dlscnmfiiatiDa  bj  one 
inst  BDother.  That  being  so,  it  ia  man- 
at  aoy  regulatloii  upoo  Ibis  subject  must 
gutation  b;  Congreas,  in  its  capadty  as 
tiODal  Legislature. 

,  could  CongreBs,  If  it  had  been  bo  dle- 
have  delegated  to  the  Le^slative  Assem- 
this  District  the  power  to  pass  auv  such 
That  1b  not  ao  open  question  in  this 
In  tbe  case  of  T/ie  Divtrici  v.  Wagga- 
[  Cenl.  Rep.  838,  4  Macke]',  888,  this 
aid: 

Roadi  V.  Vanliimiek.  7  Wash.  Law. 
H,  this  court  held  that  tbe  very  broad 
n  which  the  organic  Act  of  1870  granted 
ive  powers  to  tbe  Legislative  Aaaembly 
B  effect  to  clothe  that  body  with  only 
owera  as  might  be  given  to  a  municipal 
ttion,  and  that  it  was  not  competent  loi 
iss  to  delegate  the  larger  powers  of  gen- 
;iBlation  which  it  bad  itself  received  from 

have  already  shown  by  these  extracts 
is  subject  malter  belongs  to  tbe  larger 
of  general  legislation,— belongs  to  Con- 
iBtbeLegislatureoftheNatlon.  Itcould 
erefore,  witiiln  this  announcement,  dele- 
ay  such  part  of  its  general  legislative 
to  a  municipal  legislative  body.  It  is 
her  outside  the  scope  of  a  municipal  body 
ilateoD  this  subject. 

luld  be  marvelous  indeed  if,  when  the 
ution  strips  all  tbe  Stales  of  this  Union 
er  to  legislate  on'  this  subject,  it  could 
«nded  ^t  a  municipal  body  could  be 
1  with  any  such  facultv.  If  a  State  can- 
it,  how  can  a  body  interior  to  a  State  do 
ow  can  it  be  sfUd  to  be  within  the  power 
municipal  corporation,  when  it  is 
tbe  power  of  a  sovereign  State  to  legis- 
on  this  subject  malter?  It  would  seem 
nt  to  stop  at  this  point. 
It  has  been  said  here  in  argument  that, 
ingress  of  the  United  States  having  the 
ive  legislative  power  of  this  District  of 
bia,  ^ero  la  no  restriction  upon  its  ca- 
to  act  as  Buch  Legislature.  If  the  ques- 
'ere  before  the  court  in  that  aspect.  It 
be  difficult  to  say  that  it  Is  a  propo- 


is  formed,  < 
.   .  istnot  of  ColuE 

dedicated  to  national  uses,  to  maintain 
body  may  be  eelablishod  here  in  legisla- 
rm.  In  antagonism  to  the  rights  of  the 
I  Stiit«s  of  this  Union. 
I  community  is  not  even  a  State.  It  fs 
anized  bodyto  be  legislated  over  byCon- 
Jone.  Tbu  District  has  surrendered  its 
if  representation,  and  that  representation 
ed  in  Congress;  but  stilt  it  is  vested  in 
»s  as  the  National  Legislature,  and  it  is 
lercised  by  Congreas  m  aubordination  to 
ndploa  of  the  Constilntion  of  the  United 

The  argument,  pushed  to  its  extreme, 
dmidy  be  this:  Ckingress  ia  without  con- 
mal  restraint  as  to  this  District;  the  peo- 
:  helpless,  and  not  under  the  sanctions  or 
lion  of  the  Constitution  of  the  United 
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States  at  all;  the  United  States  has  here  a  for- 
eign territory  in  which  It  ean  legislate  in  an- 
tagonism to  the  inleresla  of  the  btales  and  in 
opposition  to  the  policy  which  prevuls  in'  the 
Constitution,  obligatory  upon  the  States  in  their 
Intercourse  one  with  anotber  to  do  equal  and 
exact  justice  one  as  to  the  other  and  each  as  to 
all.  Such  an  argument  cannot  have  any  sanc- 
tion at  Uie  bands  of  this  court.  This  District  is 
set  aside  and  dedicated  to  the  uses  of  the  Nation, 
and  if  there  be  anywhere  on  tbe  face  of  the 
earth  a  locality  where  no  discrimination  should 
be  made  as  against  the  rights  of  any  of  the 
States  or  any  citizens  of  the  United  Slates,  It 
should  be  upon  this  soil  where  all  are  equal,  on 
which  each  citizen  has  an  equal  right  and  in 
which  each  Slate  has  an  equal  right,  as  regards 
all  the  other  Steles  and  as  re^rds  tbe  miited 
States  itself .  This  Territory  is  dedicated  simply 
as  a  lemple  of  justice,  as  a  temple  where  tiie 
liberties  of  the  Nation  are  to  be  sacredly  pre- 
served: and  it  is  for  that  purpose  thai  it  should 
be  exempt  from  hostile  control  or  the  possibil- 
IW-  of  antagonism  with  the  purposes  of  tbe 
Union.  Congress  was  vested  with  the  power 
of  exclusive  legislation  for  this  District,  bat 
not  at  all  for  the  purpose  of  enabling  it  to  le^ 
islate  in  any  manner  in  hostility  to  the  rights^ 
any  of  the  States  of  the  Union. 

Can  It  be  supp<»ed  for  an  Instant  that  any  of 
the  Slates  would  have  ceded  to  the  Oovem- 
ment  of  the  United  States  a  distdct  for  the 
seat  of  its  Government  In  which  hostile  legis- 
lation should  be  exercised  towards  the  inter- 
ests of  the  citizens  of  those  Stales  or  the  citi- 
zens of  their  sialer  Stales  T  We  cannot  sup- 
pose such  a  thlQg  possible.  We  cannot  sup- 
pose that  when  the  Congress  was  vested  with 
power  to  legislate  over  this  District  it  was 
clothed  with  any  power  to  act  as  such  Legis- 
lature in  hostility  to  the  rights  of  tbe  States  or 
to  do  anything  regarding  the  Interests  of  the 
citizens  of  one  State  which  any  State  of  tbe 
Union  could  not  do  with  regard  to  the  dtizeoa 
of  any  other  State.  We  are  aubject  to  the  Con- 
stitutionofthe  United  States.  Here,  if  anywere, 
the  Constitution  should  be  venerated,  and  the 
most  sedulous  regard  should  be  had  for  each  and 
all  of  its  provisions,  and  we  should  rejoice  that 
we  are  under  its  provisions;  we  should  rejoice 
that  we  are  under  its  protection;  we  should  re- 
joice that  we  are  set  apart  for  the  purpose  of 
minlsterins  to  the  temple  of  justice,  the  temple 
of  "  Equality  of  Laws  "  which  has  been  estab- 
lished In  our  midst. 

it  seems  imposfdble,  therefore,  to  argue  from 
the  fact  that  Congress  has  exclusive  legislation 
over  this  District  that  it  has  the  power  of  the 
tyrant  through  this  District  over  the  Stales  of 
theUnioD.  Tbewboleideaisincoosislentwith 
the  spirit  of  our  institutions,  utterly  incon^st- 
ent  with  the  object  for  which  the  Constitution 
was  formed,  and  for  which  this  district  of 
country  was  set  apart  for  the  uses  of  the  gen- 
eral government.  Therefore,  even  if  Congress 
had  undertaken,  with  regard  to  this  District,  in 
Its  general  capacity  as  the  Legislature  for  the 
District,  to  pass  such  a  law.  It  would  have  been 
outside  tbe  power  of  Congress  so  to  do:  be- 
cause, as  a  National  LegisTature,  it  can  only 
legislate  under  the  commercial  power  upon 
the  principle  of  uQiformlty,  which  is  to  paM 
laws  equally  operative  upon  any,  every,  and  all 


null  and  toid,  and  that  IA«  pritoner  mutt  be  dit- 
duirgedfTom  euttody. 

But  it  is  Dccessarf  to  add  th&t  Ihls  decisloii 
OD  tbl)  branch  of  the  Law  1b  not  at  all  tncon^al- 
«o(  with  the  dedaloDtbUwu  made  luQieCbM 
A'  Woffffaman,  when  it  was  hdd  that  the  Leg- 
UatiTe  AmentiAy  was  empowered  to  Impose  a 
UoeoM  lax  upoo  people  doing  biuliHM  within 
the  Dbtrict  of  Columbia.  All  occupations 
wbldi  are  limited  to  the  District  of  Columbia 
an  aubtect  to  the  taxiogpower.  That  is  what 
was  held  in  that  case,  anid  there  is  nothing  fn 
thlacaseatalllncoiiaiBteDtwithit.  IfUilsparty 
had  taken  ou^  a  liceose  for  the  District,  for  the 
purpose  of  loUdtiDg  business  within  the  Dis- 
trict, for  Miee  bj  people  within  the  District,  he 
might  bave  t>rcn  subject,  and  would  have  been 
•ubiect,  to  the  license  law.  But  upon  the  face 
of  tnis  luformation  It  appears  affirmstlTal;  that 
bis  exclusive  buslneffl  was  lo  act  as  the  agent 
of  dtlsens  of  other  Stales,  soliciting  contracla 
of  sale  tor  goods  within  thoee  Stales, thereafter 


MT.  Jtatiee  MerncK:  Against  dticens  ot  the 
District  who  are  solicflfng  sales  for  people 
within  the  District.  But  a  citizen  of  the  Dis- 
trict who  is  employed  as  an  agent  of  a  dtlzca 
of  another  State,  for  the  purpose  of  selling  the 
goods  of  that  citizen  of  the  other  State  cannot 
be  restrained  from  so  doing  bj  the  Legislative 
Aseemblj. 
Mr.  luddle:  I  quite  apprehended  that 
Mr.  Jattiee  Merrick:  And  further  than  that, 
I  will  saj  that  if  his  business  had  been  lo  solicit 
business  as  a  drummer  within  the  District,  and 
he  had  mingled  with  It  the  business  ot  the  peo- 
ple of  a  State,  he  would  be  obnoxious  totheuw, 
not  for  soliciting  business  for  citizens  of  States; 
hutasactlngasadnimmergeiierallT.  Butheie, 
the  Information  says  that  he  is  charged  with 
doing  eiclusively  the  1)usineas  ot  a  commetcial 
agent,  soliciting  and  selling  his  goods  for  citi- 
zens  of  other  States.  That  is  the  excluajn 
budoess  with  which  he  Is  charged,  and  there- 
fore It  may  well  stand  with  the  other  matter 
about  which  the  cooitsel  has  made  the  toquiry. 


THE  INTERSTATE    COMMERCE   COMMISSION. 


TUB  laklng  of  testimony  by  the  Commis- 
sion In  relation  to  the  suspension  of  the 
Fourth  Section  under  the  petition  of  the  South- 
em  Railway  A  Steamship  Ajeociation.  closed 
at  Memphis  on  May  S,  and  public  scmions  of 
the  CommissIOD  were  resumed  at  Washington 
on  lUy  IH. 


(Vay  10-ie,  188TJ 
JU  SUSPENSION  OF  FOURTH  SECTION. 

A  PETITION  was  received  from  dtlzens  of 
Palatka,  Florida,  romonstrallng  against 
the  lunpcnsion  of  the  Fourth  Section.  It  recites 
that  Psiatka  is  at  the  head  of  deep  water  navi- 
gallon  of  llie  til.  John's  River  and  poesesaes 
peculiar  adiraotages  as  the  distributing  point 
lOr  South  Florida,  of  the  benefit  of  which  it  has 
been  deprived  by  artificial  laws  of  railroads. 

The  Commission  received  from  the  Commit- 
tee oa  Itsllroails  and  Transportation  of  the 
I>(oKatl.  Ariiona,  Board  of  Trade  a  protest 


llroadsbi 
lo  any  part  of  the  interior  between  the 
Mississippi  River,  Missouri  Biver  and  the  Ps- 
dflc  Coast  than  they  do  to  the  coast."  The 
protest  says: 

"  We  here  In  the  Interior  have  been  unmerri- 
full;  treated  and  discriminated  against  for  Um 
last  nix  years  by  the  railroads.  F^r  Instsoce^ 
we  have  been  charged  from  SL  Louts  to  I^tM- 
cott  from  (700  lo  $1,300  pel  car,  while  the 
same  kind  ot  goods  would  go  to  San  Francisco 
for  from  |125  to  $250  per  car.  The  dlstanoe 
from  St.  Louis  to  San  Francisco  over  the  Atch- 
ison. Topeka  &  Saata  F6  Road  and  the  Atlan- 
tic &  Pacific  Road  is  about  3.S00  miles;  frosa 
St,  Louis  to  Prracott  about  1,7(10  miles. 

The  CommlMioD  also  received  a  pel  itioDfitim 
a  committee  of  citizens  ot  Newman,  Oa.,  pro- 
testing sgainet  the  suspension  of  the  fourth  sec- 
tion.   The  petition  says: 

"  We  respectfully  submit  that  the  ofom- 
ment  ot  the  fourth  section  means  the  growib 
of  the  smaller  towns,  more  large  towns  and 
fewer  large  dlics." 


(Uaru.issT.) 

AILT  ORDER  OP  BUSINESS. 

CominigsioQ  adopted  and  promulgaled 
following  Dailj  Order  of  Busineas: 
)  o'clock  A.  M.,  private  eeaslon  for  the 
:>n  and  diapositioii  of  new  busiDeag.  At 
ock  A.  H.,  public  session  for  heanngs 
d  and  for  the  condderation  of  other  mat 
lich  may  be  presented  At  8  o'clock  P. 
vate  session  for  the  disposition  of  \m- 
1  busineas  and  for  conference, 

[Har  u,  isar.) 

Commission  heard  arguments  npon  ap- 
sation  of  tlie  Queen  &Urescei)t  Railvaj 
for  a  permanent  suspension  of  the 
section  of  the  Act.  John  C.  Qault, 
I  Msnaffer  of  the  system,  addressed  the 
ission.  He  stated  tlutl  his  road  was  will- 
I  anxious  to  give  tbe  law  a  fair  trial,  and 
ked  lo  be  relieved  from  water  competi- 
lat  meant  the  Ohio  and  Mississippi  Riv- 


eflv. 
ral  B 


Black,  Commissioner  of  Pensions, 

nting  the  Board  of  Managers  of  the  Na- 

roluateer  Soldiers'  Home,  neit  appeared 
.he  Com  mission,  askingforasuspension, 
Scation  or  some  legal  arrangement  by 
:he  inmates  of  the  homes  might  be  per- 
to  continue  the  enjoyment  of  the  half 
es  on  railroads. 

escntative  Cabell,  of  Virginia,  appeared 
Board  of  Trade  of  Danville.  Va.,  and 
omplaint  against  the  Richmond  &  Dan- 
u'lroad.  Since  that  road  had  acquired 
of  the  Virginia  Midland  Railroad,  he 
tea  had  been  greatly  advanced  and  the 
«of  the  town  ruined.  After  Mr,  Cabell 
)ken  the  hearing  was  adjourned  for  tlie 


DICTION  OP  THE  COMMISSION. 

Interstate  Commerce  Law  contem- 
ia  that  tbe  cases  In  which  the  Com- 
lion  is  mathoriMd  to  m&k«  ard«ra 
luapeiusion  of  its  operatioD  areax- 
tlonkl  cmaes,  and  that  where  only 
iral  reasons  operate,  the  general  law 
I  be  left  to  its  general  course,  how- 
seriooB  the  consequences  in  particn- 

order  for  anspension  mtiat  t>e  based 
1  InTestlgfttlon. 

d«iit»l  lid  orles  under  the  Act  must 
ome  for  the  public  good,  until  the 
slature  provides  a  rpmedy. 


HON  of  tbe  MlnneapolU  &  Northwest- 
Bailwsy  Company,  for  a  suspenaion  ol 

arth  Bei^n. 

Commission,  per  Coolar,   Ctaifman, 

Itted  tbe  following  communication  to 

Idonen 


OF  THB  CouuiBBioir.  7S- 

WaHhinsUm,  May  18, 188T. 
J.  S.  Banley,  Hviffle  mmagvr  MinntaipolU  (ft- 

Nortkviettem  Railvia^  Company: 

Dear  Sir:  The  Oommiasion  Is  In  receipt  of  a. 
telegram  from  you  by  which  you  urge  the 
prompt  making  of  an  order  of  relief  on  theap- 
plicalion  heretofore  flied  for  tbe  suspension  of 
the  long  and  short  haul  clause  "in  so  far  as  it 
aSeclsatcertainpotnts,  tbe  business  of  the  road 
under  yonr  charge." 

You  state,  and  no  doubt  believe,  tbat  tbe  in- 
terests of  tbe  road  are  Iwing  very  seriously  in- 
jured by  the  enforcement  of  that  clause.  If 
relief  could  be  given  you  without  a  stretch  of 
authority,  and  without  at  the  same  time  caus- 
ing mischief  to  otber  interests,  tbe  Commissioa 
would  take  great  pleasure  in  granting  it.  But 
what  evidently  appears  to  you  very  easv  and 
simple  does  not  seem  to  its  members  to  oe  so;. 
and  however  anxious  they  are  that  your  Inter- 
ests should  not  continue  to  suffer,  they  are  con- 
strained to  hold  the  application  under  advise- 
ment still  longer.  Perhaps  the  delay  entitles 
vou  lo  some  further  statement  of  reasons  than 
naa  heretofore  been  siven ;  and  although  these 
cannot  now  be  gone  mCo  at  length,  it  is  hoped 
that  a  brief  summary  will  be  suffldent  to  satis- 
fy you  that  the  Commission  does  not  act  arbi- 
trarily, and  would  not  willinriy  sufler  mischi^ 
to  continue,  if  a  remedy  bom  lawful  and  safe 
was  within  Its  power: 

The  fourth  section  of  the  Act  to  regulate 
commerce,  as  we  all  very  well  understand,  was 
Intended  lo  establish  the  general  Jaw  that  more 
should  not  be  charged  for  transportation  for 
the  shorter  than  for  the  longer  haul  over  the 
same  line  in  tbe  same  direction,  under  circum- 
stances and  conditions  substanlially  similar. 
Railroad  companies,  including  your  own,  bad, 
before  its  passage,  been  accustomed  in  many 
cases  to  charge  more  for  the  shorter  haul,  judg- 
ing for  themselves  whether  the  circumstances 
and  conditions  authorized  orrequired  it.  Con- 
gress, in  passing  the  Act,  decided  that  the  rule 
should  thereafter  preclude  this  greater  charge; 
and  in  so  doing  it  must  be  understood  to  have 
determined  tbat,  in  Its  judgment,  any  incident- 
al injuries  that  might  flow  from  the  enforce- 
ment of  the  gener^  rule  would  be  more  tbau 
counterbalanced  by  resulting  benefits. 

Whatever  opinion  any  member  of  the  Com- 
mission may  have  of  the  correctness  of  this  de- 
termination Is  of  no  moment  now,  for  tbe  Com- 
mission is  as  much  bound  by  It  as  are  the  car- 
of  persons  and  property;  and  any  queslion- 


lommisslon,  of  course,  does  n 
expect  to  queation  it,  but  enforce  It,  so  far  as 
it  may  fall  within  its  duty  to  do  so.  Tbe  Act, 
nevertheless,  contemplatea  that  there  may  be 
cases  in  which  public  Interest  will  Ije  subserved 
by  suspending  tbe  general  rule,  so  far  as  to  ex- 
cept such  cases  from  its  operation.  The  Com- 
mission will  not,  at  this  time,  enter  upon  a 
critical  examination  of  the  provision  which  waa 
made  for  such  suspension,  but  it  may  be  use- 
ful to  call  your  attention  to  a  few  considera- 
tions which  arc  obvious  on  the  face  of  tbe  law: 
First,  It  Is  obvious  tbat  the  cases  tbe  law 
contemplates  In  which  tbe  Commission  is  au- 
thorized to  make  orders  for  suspeDsion  are  ex- 
ceptional cases;  tbat  is  to  say,  cases  wbose  factS' 
which  made  them  stand  afart  from  tbe  ordl- 


e  Ihuates  0 


'  Natiohai.  Hokm. 


>  Commission  such 
tad;  of  tbe  S7st«m 
a  reform  as  would 
I.  If  the  new  Law 
iraally.the  old  state 
vept  away  at  oace, 
}nl7  what  had  been 
re  been  deprived  of 
Y  DieanB  of  making 
imparison  was  im- 
le  it  to  pa«s  finally 
e  exceptional  cases. 
re  it  to  make  in  its 
nsstioiis  and  lecom- 
lljtM  looked  for. 
in  whatever  it  was 
itioD,  it  was  acting 
D  for  the  particular 
ItLout  making  the 
injury,  it  deemed 
ting  orders  of  tem- 
>f  ihe  moat  obvious 
Ounds  for  urgency 
lakiog  the  invesa- 
tloD,  TesTing  other 
■ongon  tbeafBnna- 
e  deliberate  couise. 
Uie  Commission  at 
ortant  advantagea, 
duCB  to  tbe  best  re- 

anteatly  of  the  rea- 
ication.  But  in  or- 
gTant«d  it  is  not 
0,  if  considered  hy 
its.  The  Commis- 
aae  what  effect  the 
:aiitwi]l  have  upon 
knowledge  of  rail- 
ou  to  pert-eive  that 
itry  the  ^nting  of 
«t  the  interests  of 
Kessity  for  the  like 
satisfaction  of  one 
b  are  equally  merit- 
ailed,  tbe  exception 

I  probable,  the  rea- 
wy  temporary  or- 
Tbe  Commission 
'  to  enter  upon 
tarances,  there  will 
lie  limits  of  its  law- 
of  the 


ilsuapei 


the  si 

mprehensiva  order, 

eault  be  reached  or 

whatever  the  Com- 
!p  in  view  the  pres- 

his  communication 
J  what  ought  to  be 

youT  application, 
prepared  to  give  its 

of  this  answer  to 
>  place  before  you 
ip  to  this  time,  liave 
That  injury  results 
our  road,  or  lo  any 
sgretted;  and  your 
rulbe  Icept  in  mind 


prompt  as  under  the 
^  --  -■  with  duty. 


lews  the  whole  Commission  uiuci 
Very  Bespectf  ully  Tours, 
T.  M.  Cooley,  Chairman. 


(Har  le,  18S!.) 

Re  INMATES    OF   NATIONAL   HOMES. 

The  ComtnlaBlaD  eamiot  makeanordar 

or  ^ve  an  opinion  In  adTftnoe  of  an 

actual  compuUnt  and  hearing.  80  held, 
in  the  case  of  an  application  on  behalf 
of  the  Irunates  of  the  national  homes  for 
disabled  volunteer  soldiers  and  sailors, 
for  a  rulioft  as  to  whether  the  granting 
to  them  of  half  rat«  fares  by  railroads 
would  bo  "n^jnat  dlacrindiimtioii " 
within  the  meaning  of  section  3  of  the 
Act. 

P[  response  to  the  request  of  General  J.  C. 
Black,  Commissioner  ofPcnsions, presented 
on  May  18,on  behalf  of  the  inmates  of  the  nation- 
alhoroes  for  disabled  volunteer  soldiers  for  half 
fare  ratea,  when  traveling  from  one  home  to 
another,  the  CommissioD ,  per  Schooiima.kar, 
Chmmiuioner.  replied  as  follows: 

The  meritorious  character  of  this  application, 
end  the  patriotic  and  humane  reasons  urged 
in  support  of  it,  are  fully  appreciated  and  ad- 
mitted; but  the  Commission  is  not  referred  to 
any  provision  of  the  Act  that  autliorizes  it  to 
make  an  order  or  express  an  opinion  upon  an 
ex  parte  application  of  this  nature. 

In  the  absence  of  such  authority,  an  order 
or  an  opinion  would  have  no  validity  or  weight 
whatever.  If  the  fair  meaning  of  the  secood 
section,  that  the  giving  of  half  rates  to  mem- 
bers of  the  national  homes  for  disabled  volun- 
teer soldiers  and  sailors,  is  tbe  allowance  of 
special  rate,  etc.,  for  a  like  and  contempora- 
neous service,  for  certain  persons,  not  common 
to  all,  and  under  substanbally  similar  circum- 
stances and  conditions,  then  such  allowance 
would  be  unjust  discrimination,  otherwise  not. 

The  trunk  lines  according  to  the  petition, 
have  taken  the  responsibility  of  assuming  that 
tbe  allowance  of  the  half  rates  desired  does  not 
constitute  unjust  discrimination.  Every  car- 
rier has  the  same  right  to  assume  its  own  con- 
struction of  this  provision. 

The  Commission  cannot  prematurely  Impoee 
any  construction  on  a  carrier,  however  much 
some  particular  construction  may  be  desired. 
Construction  is  a  judicial  act,  involved  in  the 
decision  ot  some  controverted  question.  The 
Jurisdiction  of  tbe  Commisalon  in  such  caseeis 
limited  to  the  discussion  of  complaints  for  al- 
leged violation  of  the  law,  upon  a  hearing  of 
the  parties  interested,  and  its  opinion  of  tbe  in- 
tent of  the  statute  can  then  be  announced. 
Any  order  or  opinion  in  advance  of  acomplalnt 
or  hearing  would  l>e  misleading  and  unfair  to 
those  who  might  be  affected  by  it,  and  would 
be  unauthoriiied. 

Z^  Oinnmimitm  regret*  that  it  hoe  no  power 
to  comply  mtk  (he  requett  of  the  petition. 
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A.  Generally  they  are  entirely  controlled  by 
the  steamship  lines. 

Q.  Do  the  steamship  lines  maintain  the 
rates? 

A.  No  sir;  I  have  never  kno^  them  to 
maintain  a  tariff  for  any  period  of  time. 

Q.  Does  our  position  enable  you  to  know 
when  rates  are  maintained  and  when  rates  are 
being  cut? 

A.  Yes  sir. 

Q.  And  generally  the  rates  by  those  steam- 
ers are  not  moroughly  maintained? 

A.  No  sir. 

Q,  Will  you  state  now  to  the  Commission 
on  what  basis  the  rates  are  made  coming  back 
from  Mobile  and  New  Orleans  into  the  coun- 
try, first  to  interior  points,  say  on  the  line  of 
the  Mobile  and  Montgomery  road,  such  as 
QreenviUe,  Alabama,  for  instance? 

A.  They  are  made  by  adding  the  rate  to  the 
Mobile  rate,  except  where  competition  by  river 
would  prevent. 

Q.  That  is,  you  first  take  the  through  rate 
from  New  York  to  Mobile? 

A.  Yes  sir. 

Q.  And  as  you  go  back  from  the  water's 
edge  you  add  what? 

A.  We  add  the  railroad  rate  from  there  on 
to  the  purely  railroad  points. 

Q.  And  then  the  rates  become  higher.  For 
instance,  if  Mobile  was  sixty-five  cents,  fifty 
miles  this  side  of  Mobile  would  be  something 
higher? 

A.  Yes  sir. 

Q.  What  are  the  first  competitive  points 
approached  in  coming  back  from  Mobile? 

A.  The  first  points  are  Montgomery  and 
8elma. 

Q.  How  are  the  rates  there  made  and  main- 
tained? 

A.  They  are  water  rates  made  by  adding 
the  steamship  rate  to  the  rail  rate.  The  rail 
line  makes  only  a  sufflcientlv  higher  rate  to 
compensate  for  insurance  and  the  difference  in 

time.  ^ 

Q.  Can  you  illustrate  by  figures  what  are  the 
ordinary  prevailing  rates? 

A.  The  lowest  rate  we  had  to  Montgomery 
and  Selma  last  week,  quoted  by  the  steamship 
agents,  was  seventy  cents  on  first  class  goods. 

Q.  That  is  from  New  York? 

A.  From  New  York,  by  way  of  Mobile. 

Q.  Are  the  railroads  able  to  maintain  any 
higher  rates? 

A.  Only  sufiaciently  higher  to  compensate 
for  the  cost  of  insurance  and  loss  of  time. 

Q.  About  what  rates  would  they  make  for 
first  class,  as  an  average? 

A.  The  railroads  cannot  under  that  basis 
maintain  a  rate  higher  than  from  ninety  cents 
to  a  dollar,  if  that. 

Q.  Coming  on  in  this  direction  how  are  the 
rates  made  to  competitive  points  in  Gtorgia, 
sudi  as  Atlanta,  Macon  and  Columbus? 

A.  The  rates  to  Augusta,  Macon,  Atlanta 
and  Colnmbus  are  made  from  exactly  the  same 
basis;  that  is,  we  take  the  steamship  lines  run- 
ning from  New  York  to  Charleston,  Savannah 
or  Brunswick,  and  we  assimilate  by  classifica- 
tion as  nearly  as  possible  to  our  classification, 
in  order  to  name  a  through  rate  upon  the  arti- 
cle to  be  transported.  l%at  then  is  regarded 
as  their  local.    An  approximate  classification 


is  made  by  measurement.  That  is  the  history^ 
of  local  Classification.  On  through  classlfica- 
tion  we  have  an  amount  which  I  say  we  arri  ve- 
at  by  assimilating.  To  that  we  add  the  rates 
authorized  by  the  Georgia  Commission  tront^ 
Savannah  to  Augusta,  and  that  is  the  total 
which  we  have  had  to  enforce  for  some  years. 
Then  for  Macon  we  add  the  rate  the  G^rgla 
Commission  authorize  to  be  used  for  Macoi^ 
and  Brunswick,  or  Macon  and  Savannah,  and 
that  makes  the  Macon  total  as  we  have  it  now^ 
in  force.  To  Atlanta  the  same  principle  is 
used. 

Q.  In  short,  the  first  thing  in  the  rate  is  the 
through  rate  from  New  York  to  the  coast;. 
Charleston  or  Savannah? 

A.  Yes  sir;  that  is  the  first  element. 

Q.  That  rate  is  a  purely  water  rate? 

A.  It  is  a  purely  water  rate. 

Q.  Made  by  the  Ocean  Transportation  Com- 
panies? 

A.  Yes  sir. 

Q.  To  that,  then,  is  added  in  the  case  of 
Georgia  the  rates  of  the  Georgia  Railroad 
Commission? 

A.  To  that  is  added  the  rates  of  the  Georgia. 
Railroad  Commission  to  those  points. 

Q.  The  rates  being  made,  will  you  state  for 
illustration  what  are  the  prevailing  first  class 
rates  to  the  principal  interior  points  in  Geor- 
gia? 

A.  Take  Atlanta.  We  are  charging  from 
New  York  to  Atlanta  $1.14.    The  steamship 

Eroportion,  under  the  tariff  which  they  have 
een  using,  would  produce  45  cents  from  New 
York  to  Savannah.  The  rate  authorized  by 
the  Geor^a  Commission  from  Savannah  or 
Brunswick  to  Atlanta  Is  69  cents — a  total  of 
$1.14.  To  Macon  it  is  45  cents  for  the  steam- 
ships. Assuming  their  local  to  be  64  cents, 
the  total  is  $1.09,  the  present  rate.  To  Au- 
gusta the  steamship  rate  is  45,  and  I  think  the 
local  rate  is  51:  total,  96.  Those  are  made  on 
the  exact  combination. 

Q.  Are  those  rates  higher  or  lower  than  they 
were  before  the  Commfision  was  appointed  in 
Gkorgia? 

A.  Those  rates,  as  well  as  I  can  remember, 
are  about  the  same  as  we  had  in  force.  The 
steamship  rates  have  been  reduced  In  that  time, 
and  they  are  probably  lower.  I  think  the 
steamship  service  has  been  very  much  im- 
proved in  the  last  ten  or  twelve  years,  and 
their  rates  have  been  very  considerably  re- 
duced. 

Q.  Those  rates  were  fixed  before  there  was 
a  Commission.  They  were  fixed  by  competi- 
tion at  these  points  in  the  first  instance? 

A.  Yes  sir. 

Q.  And  since  then  by  the  Commission? 

A.  Yes  sir. 

Q.  Referring  to  the  steamer  lines  that  ran 
to  New  Orleans  and  Mobile,  as  well  as  those 
to  the  other  points:  they  are  entirely  water 
lines  not  run  in  connection  with  any  railroad  f 

A.  They  are  purely  water  lines.  I  do  not 
know  of  any  ownership  of  railroads  or  connec- 
tion with  railroads,  except  that  they  naturally 
—the  New  Orleans  lines  give  bills  of  lading^ 
through  to  interior  points  in  connection  witn 
railroads,  and  the  Mobile  line  the  same.  There 
is  no  connection  between  them  that  I  know  of ^ 
except  a  mere  traflic  arrangement. 
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Q.  You  have  Explained  the  formation  of 
rates  to  the  competitiye.  points  in.  Gtorgia. 
Kow  explain  bow  rates  are  formed  to  the  non- 
competitive points.  Take  the  local  stations 
intermediate  between  the  different  cities. 

A.  They  are  formed  upon  the  ^me  princi- 
ple, with  the  exception  that  there  are  lower 
rates  authorized  by  the  Commission  of  Geor- 
gia to  points  like  Macon,  Atlanta  and  Augusta, 
Uian  there  are  to  stations  intermediate,  and, 
therefore,  the  rates  to  intermediate  stations  are 
higher  than  the  rates  to  Atlanta,  Macon  and 
Augusta. 

Q.  That  is  by  direction,  and  not  by  the  tariff 
fixed  by  the  Georgia  Railroad  Commission? 

A.  Yes  sir;  occasionally  there  may  be  some 
point  upon  a  railroad  where  there  is  competi- 
tion between  two  points  for  a  certain  trade  be- 
tween; and  they  will  group  those  points  by 
authority  of  the  Commission. 

Q.  How  long  haye  you  been  familiar  with 
the  method  ot  making  rates  and  with  the 
freight  business  of  this  territory? 

A.  I  began  the  freight  business  in  this  coun- 
try, I  believe,  in  June,  1872. 

Q.  Has  the  principle  of  competition  and 
working  lower  rates  to  competing  points  been 
the  prevailing  rule  during  all  that  time? 

A.  It  has  ever  since  I  have  known  the  serv- 
ice, sir. 

Q*  When  a  point  like  Atlanta,  for  instance, 
is  made  a  competing  point,  do  the  merchants 
and  dealers  at  stations  near  Atlanta,  who  do 
not  directly  share  in  that  competition,  derive 
any  of  the  oenefit  of  the  low  competitive  rates 
given  to  Atlanta? 

A.  Yes  sir;  they  get  actually  the  same  ben- 
efit. If  the  rate  was  reduced  today  from 
$1.14  to  (1,  all  points  based  upon  Atlanta 
would  be  reduced  14  cents  also;  that  is,  all 
noncompetitive  points,  as  we  call  them. 

Q.  Can  you  illustrate  by  figures,  and  make 
it  a  little*  clearer,  how  a  low  rate  given  to  At- 
lanta at  any  time,  if  reduced,  would  affect  in- 
termediate points;  or  if  Atlanta  should  be 
ndsed,  how  it  would  affect  the  local  points 
near  Atlanta? 

A.  They  would  get  the  same  reduction  ex- 
actly; all  points  based  upon  Atlanta. 
Q.  Please  explain  a  little  more  fully. 
A.  Suppose  we  take  the  rate  from  New  York 
to  JonesDoro. 
Q.  Where  is  Jonesboro? 
A.  It  is  an  intermediate  station  twenty  miles 
east  of  Atlanta;  between  Kew  York  and  At- 
lanta, over  the  Savannah  line.    That  point  to- 
day has  a  rata  based  upon  the  rates  by  adding 
the  G^eorgia  Commission's  tariff  to  the  steam- 
ship's local.    A  reduction  to  Atlanta  would 
make,  by  addinjg  to  the  Atlanta  rate,  the  rate  to 
Jonesboro;  ana  so  they  would  get  the  same 
reduction  Atlanta  would  have. 

Q.  If  the  rates  to  Atlanta  were  raised,  would 
It  act  upon  that  point? 

A.  Not  necessarily  against  Jonesboro.  If 
Atlanta  "were  raised  ft  would  not  reduce  Jones- 
boro. It  need  not  necessarily  advance  Jones- 
boro, because  the  present  rate  is  based  upon 
the  rate  to  Savannah,  plus  the  rate  from  there. 
Q.  Does  your  ofilce  receive  statistics  of  the 
amount  of  business  handled  by  the  different 
lines? 
A.  Yes  sir;  at  all  competitive  points;  and 
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we  are  now  receiving  statistics  of  the  business 
of  all  points  where  there  are  two  or  more  lines 
together. 

Q.  Can  you  form  any  idea  of  the  compara- 
tive volume  of  business  that  passes  over  the^ 
lines  of  this  association?  Take,  for  instance, 
the  competitive  points,  like  Mobile  and  New 
Orleans,  that  we  were  first  speaking  of.  Can 
you  give  any  idea  of  the  comparative  volume 
of  that  competitive  business  which  is  done  at 
the  low  rates  in  competition  with  the  steamers, 
as  compared  with  the  volume  of  business  that 
is  done  to  intermediate  points? 

A.  We  could  only  set  that  from  the  statis- 
tics we  have.  I  think  I  would  be  safe  in  say- 
ing that  the  competitive  business  would  not 
exceed  twenty-five  or  thirty  per  cent  of  the 
total  business. 

Q.  The  whole  competitive  business? 

A.  Yes  sir.  I  doubt  if  such  points  as  are 
purely  competitive,  as,  for  instance.  Mobile 
and  New  Orleans,  would  be  more  than  five  or 
ten  per  cent.  It  is  almost  impossible,  of  course^ 
to  estimate  correctly. 

Q.  (Generally,  however,  the  business  of  the 
roads  that  serve  this  section  of  country  affected 
by  the  competition  on  what  are  called  the  lower 
rates  for  the  long  haul,  is  about  what  percent- 
age of  the  total  business? 

A.  It  would  be  almost  impossible  to  state 
without  having  the  figures.  It  would  be  al- 
most euess-work. 

Q.  You  have  Uiose  figures  in  your  office,  or 
figures  from  which  an  estimate  could  be  made? 

A.  Yes  sir;  figures  from  which  it  could  be 
made. 

Q.  Can  you  state  what  you  would  expect 
from  your  knowledge  of  the  figures,  in  making 
up  the  accounts  and  reports  that  you  send  out 
monthly  to  the  different  roads;  a  general  idea 
of  what  it  would  be? 

The  Witness:  From  eastern  points,  or 
taking  the  whole  section? 

Mr,  Alexander:  Compare  eastern  points 
with  other  eastern  business. 

A.  I  do  not  think  it  would  affect  over 
twenty-five  per  cent  of  the  whole  business; 
not  more  than  that,  although  that  is,  of  course, 
merely  estimating.  We  have  not  the  full  sta- 
tistics sufficient  to  get  at  it  thoroughly. 

By  Mr.  Stahlman: 

Q.  You  have  the  statistics  of  the  competi- 
tive points,  but  not  all  the  others? 

A.  Not  all  the  others;  only  certain  points. 

By  the  Chairman: 

Q.  What  do  you  mean  by  the  use  of  the 
term  "competitive  points?" 

A.  The  competitive  points  which  we  have 
are  determined  first  by  the  rates  made  by  wa- 
ter lines  to  points  that  have  purely  water  com- 
petition, and  those  rates  made  by  the  water 
lines  to  points,  added  to  a  short  rail  haul, 
making  water  and  rail  competitive  i)oint8. 
Then  we  have  some  points  which,  owing  to 
their  location  and  the  competition  with  other 
points,  have  been  made  competitive  points. 

Q.  So  that  it  may  be  a  point  where  there  is 
water  competition,  or  the  competition  may  be 
exclusively  by  rail? 

A.  Yes  sir;  it  might  be  a  point  where  the 
competition  is  exclusively  by  rail. 

Q.  You  speak  of  rates  being  based  upon  a 
point.    W*- 
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A.  I  mean,  for  instance,  take  a  station  on 
any  line  of  road.  We  ffive  that  station  the 
lowest  combination,  taking  the  nearest  com- 
petitire  point  and  giving  them  an  arbitrary 
Irom  that  competitive  point  or  the  local  roads 
proportioned  from  that  competitive  point  to 
the  station.  The  lowest  combination  so  pro- 
educed  becomes  their  rate. 

Q.  For  ezample,you  have  spoken  of  Atlanta 
as  a  competitive  point? 

A.  Yes  sir. 

Q.  Take  a  point  south  of  Atlanta  in  the 
-direction  of  Mobile,  an  intermediate  station 
not  a  competitive  point.  How  would  the  rate 
from  New  York  to  that  point  be  made? 

A.  It  would  be  made  by  adding  to  the  At- 
lanta rate,  or  adding  to  the  Montgomery  rate 
for  instance  in  coming  up;  always  seeing  that 
the  local  points  themselves  were  protected  in 
•their  competition  with  one  another. 

CkfmmMoner  Walker.  I  do  not  think  that 
is  at  all  clear. 

Q.  Explain  that  further. 

A.  Take  a  rate  to  a  station — say  suppose 
there  is  a  line  entirely  between  two  points, 
Atlanta  and  Montgomery,  and  nothing  be- 
tween, no  competition  whatever.  Those  rates 
would  be  made  by  adding  in  the  rate  from 
New  York  to  Atlanta,  or  the  rate  from  New 
York  to  Montgomerv  to  the  rate  from  Mont- 
gomery or  from  Atlanta  to  the  local  points. 
The  lowest  total  so  produced  would  become 
the  rate,  always  taking  into  consideration  the 
fact  of  the  stations  competing  one  with  anoth- 
er. There  may  be  stations  twenty  miles  apart, 
and  those  stations  have  got  to  be  kept  so  that 
they  will  do  their  fair  share  each  of  the  busi- 
ness between  them. 

Q.  You  say  their  fair  share  of  the  business. 
How  do  yon  always  determine  that? 

A.  We  endeavor  to  make  the  rates  equal  to 
them;  and  if  a  rate  made  upon  mileage  pro- 
duces a  higher  total  on  combination  by  Atlan- 
ta to  a  point  fortv  miles  from  it  than  the  rate 
on  mileage  produced  from  Montgomery,  we 
would  have  to  discard  the  mileage  rate  entirely, 
or  discard  the — 

Q.  Suppose  the  station  were  the  first  station 
south  of  Atlanta.  How  would  you  make  the 
rate  to  it? 

A  Take  the  Atlanta  rate  and  add  the  rate 
of  the  road  from  Atlanta  to  that  station. 

Q.  That  is,  on  New  York  business  to  that 
station  you  would  charee  the  rate  to  Atlanta 
and  then  from  Atlanta  Back  to  that  station? 

A  No  sir;  not  back  to  it.  Where  do  you 
mean? 

Q.  Suppose  it  was  in  the  direction  of  Mo- 
bile? 

A.  Then  it  would  come  through  Atlanta 
from  New  York. 

Q.  Suppose  it  was  business  coming  by  water 
by  way  of  Mobile  to  the  first  station  south  of 
Atlanta? 

A  If  the  rate  via  Mobile  added  to  the  rate 
from  Mobile  to  that  station  made  a  less  rate 
than  the  rate  from  Atlanta  to  that  station,  we 
would  take  the  lowest  rate. 

Q.  And  you  would  do  the  same  for  the  next 
station  further  south? 

A.  We  would  do  the  same  for  the  next  sta- 
'tion  further  south. 


Q.  It  mieht  be  greater  or  less  to  the  next 
station  further  souta? 

A.  Yes  sir;  but  if  we  found  it  produced  less 
to  the  next  station  than  to  stations  where 
there  was  competition,  we  would  have  to  take 
the  total  made  to  the  two  stations  for  the  rate. 

Q.  It  is  only  because  of  your  thus  basing 
the  rates  upon  Atlanta,  as  you  say,  that  a 
chanee  in  the  rates  to  Atlanta  would  e£Fect 
the  change  in  rates  to  these  other  stations? 

A.  Yes  sir;  that  would  affect  them  naturally 
if  they  were  based  upon  Atlanta. 

Q,  1  do  not  quite  get  what  you  intend  us  to 
understand  by  your  remark  that  as  between 
intermediate  stations  you  endeavor  to  fix  rates 
that  would  be  just.  You  do  not  compare  the 
rates  as  between  these  intermediate  stations 
with  the  rates  to  the  competitive  points? 

A.  Yes  sir;  we  do.    We  compare  them. 

Q.  The  rates  to  the  competitive  points  affect 
them;  but  you  do  not  compare  them  for  any 
purpose  of  determining  what  is  just  between 
the  competitive  points  and  the  non-competitive 
points,  ao  you? 

A.  We  think  we  do  that  in  making  the  rates 
on  that  basis. 

Q.  But  in  any  event  the  rates  to  the  non- 
competitive points  would  be  above  the  rates  to 
the  competitive  points? 

A.  Yes  sir. 

Q.  So  that  you  do  not  compare  them  for  the 
purpose  of  equalizing  them  at  all? 

A.  No  sir;  if  they  are  differently  located  of 
coursevou  cannot. 

Q.  How  do  you  endeavor  to  reach  the  point 
of  lustice  as  between  these  intermediate  points? 

A.  In  making  up  our  local  tariffs  we  en- 
deavor to  give  such  rates  as  the  business  of  that 
community  will  stand  and  as  the  business  of 
the  country  and  of  the  road  will  Justify. 

Q.  Is  that  done  regardless  of  competitive 
forces? 

A.  No  sir;  we  have  to  regard  competitive 
forces  also. 

Q.  You  regard  the  competitive  forces  as 
they  operate  at  the  competitive  points? 

A.  Yes  sir. 

Q.  But  as  between  these  competitive  points 
do  you  arrange  the  rates — as  between  these 
noncompetitive  points  with  respect  to  the 
competitive  forces? 

A.  Yes  sir;  I  don*t  think  there  is  any  gen- 
eral freight  i^nt  who  would  make  his  tariff 
to  a  point  upon  his  line  of  road  so  as  to  make 
competitive  points  take  the  business  properly 
belonging  to  the  local  points,  or  discriminate 
against  anybody  there.  He  would  endeavor 
to  arrive  at  it  so  as  to  give  each  one  the  busi- 
ness which  the  community  claimed  and  which 
they  had  enjoyed  for  years. 

Q.  You  spoke  of  the  competition  by  water 
and  of  Uie  carriers  by  water  determining  what 
the  rates  should  be.  Is  the  competition  as 
sharp  between  the  carriers  by  water  as  it  is 
between  the  carriers  by  rail? 

A.  Sometimes  it  is.  For  instance  take  the 
New  Orleans  lines,the  purely  water  lines.  Un* 
less  they  have  lately  come  together  they  have 
very  strong  competition  between  themselves. 

Q.  As  between  water  and  rail  the  carriers  by 
water  fix  the  rates? 

A  Yes  sir. 
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Q.  Is  the  cutting  of  rates  all  on  one  side,  or 
jnay  it  be  as  sharp  on  one  side  as  on  the  other? 

A.  The  water  line  has  the  making  of  the 
rate  and  the  rail  lines  have  got  to  take  the 
business  at  that  rate  or  go  out  of  the  business. 
It  may  be  errors  have  been  made  as  to  informa- 
tion, but  they  certainly  do  not  cut  unneces- 
sarily. 

Q.  But  suppose  there  is  a  normal  condition 
of  things  under  which,  as  I  undertand  you, 
the  rates  by  rail  would  ordinarily  be  higher 
than  by  water,  a  certain  per  cent^? 

A.  Yes  sir. 

Q.  To  cover  an  allowance  for  speed,  insur- 
iince,  etc.? 

A.  Yes  sir. 

O.  Suppose  that  normal  state  of  things  is 
broken  in  upon.  Is  the  breaking  in  upon  it 
by  the  cutting  of  rates  always  from  one  side 
lather  than  the  other? 

A.  Probably  not  always;  but  our  experience 
has  been  that  the  competition  has  been  forced 
upon  us  by  the  water  lines  at  those  points. 

Q.  In  order  to  get  the  business  competed 
for  as  between  water  and  rail,  do  not  the  car- 
riers by  rail  sometimes  cut  down  pretty  low? 

A.  We  have  had  some  very  low  rates. 

Q.  And  does  not  the  cutting  begin  with 
them  sometimes? 

A.  That  would  be  a  matter— 

Q.  I  ask  these  questions  because  I  do  not 
know,  and  I  want  to  bring  out  the  fact 

A.  We  do  not  think  it  does,  shr.  Our  ex- 
perience has  been  that  the  endeavor  has  been 
to  keep  fair  and  reasonable  and  just  rates  be- 
tween all  points. 

Q.  The  railroads  generally  think  it  an  object 
to  get  this  competiuve  business  even  if  they 
are  obliged  to  take  it  at  very  low  rates? 

A.  So  long  as  it  leaves  them  anything  what- 
ever over,  or  even  the  cost  of  its  actmil  car- 
riage, thev  naturally  want  to  get  it 

Q.  And  when  that  is  the  case  would  it  not 
be  very  natural  that  they  should  push  the  rates 
to  a  very  low  figure  sometimes? 

A.  I  do  not  think  any  man  wants  to  do 
business  vnthout  some  return  for  it. 

By  Chmmisnaner  Walker: 

Q.  I  wish  you  would  produce  the  rates 
which  YOU  say  have  been  fixed  by  the  Gkorgia 
Commission  from  Savannah  to  Atlanta? 

A.  I  will  do  so.    (Producing  paper.) 

Q.  This  is  the  joint  freight  tariff  No.  11, 
-containing  rates  of  freight  from  Charleston, 
Port  Royal,  Beaufort,  Savannah  and  Bruns- 
wick, in  effect  March  1,  1886.  What  is  there 
to  show  that  these  rates  have  been  established 
by  the  Georgia  Commission? 

A.  The  fact  that  the  rates  are  worked  today 
4ind  have  been  worked  for  years;  and  if  there 
was  any  violation  of  the  law,  the  Georgia 
Commission  would  not  allow  them  to  so  work. 

Q.  Have  you  anything  in  writing  signed  by 
the  Georgia  Commission  showing  their  ap- 
proval of  this  sheet? 

A.  I  judge  that  the  officers  of  the  roads 
using  those  sheets  have. 

Q.  What  road  is  it  that  runs  from  Atlanta 
south  on  this  line? 

A.  The  East  Tennessee.  Virginia  &  Georgia 
road  runs  from  Atlanta  to  Brunswick,  and  me 
Central  Kailroad  of  Georgia  runs  from  Atlan- 
ta to  Georgia  within  the  State  of  Georgia. 

Il^TEB  8.  6 


Chmmisnoner  Walker*  Have  you  the  ap- 
proval of  the  Georgia  Commissioners  to  this 
sheet,  Mr.  Alexander? 

Mr,  Alexander.  I  don't  think  we  have  to 
that  particular  sheet;  but  we  have  to  the  rates 
that  we  work,  and  we  have  it  at  all  our  princi- 
pal stations. 

Commmianer  Walker.  I  wish  you  would 
produce  it. 

By  the  Chairman: 

Q.  Do  you  take  into  account,  as  constituting 
Atlanta  a  competitive  point,  anything  but  the 
railroads? 

A.  We  take  into  account  the  competition  by 
the  water  routes  to  Montfi[omery  and  to  Au- 
gusta, in  addition  to  the  fact  of  there  being 
competition  on  rail  lines,  and  make  the  rate, 
as  I  said,  upon  the  lowest  combination;  the 
lowest  rate  that  can  be  made— the  rate  author- 
ized by  the  Commission. 

Q.  You  claim  the  business  of  Atlanta  to  be 
affected  by  water  competition? 

A.  Yes  sir;  Augusta  and  Atlanta  are  com- 
petitive markets,  and  Montgomery  and  Atlanta 
are  competitive  markets.  Both  of  those  points 
are  reached  by  water  communication  entirely 
Atlanta  has  of  course  no  river. 

Q.  In  that  view  would  there  be  any  competi- 
tive point  in  this  territory  that  would  not  be 
affected  by  water  competition? 

A.  I  don't  think  we  have  any  that  is  not  di- 
rectly or  indirectly  affected  by  water  competi- 
tion. 

By  CJornmiUdoner  Walker: 

Q.  The  sheet  which  you  lust  handed  me  con- 
tains simply  what  are  called  competitive  points, 
as  I  understand  it? 

A.  Yes  sir. 

Q.  You  named  Jonesboro  as  a  point  twenty 
miles  down  on  this  line? 

A.  Yes  sir. 

Q.  Have  you  anything  from  the  Georgia 
Commission  fixing  the  rate  to  Jonesboro? 

A.  Yes  sir. 

Q.  Where  is  it? 

A.  I  have  it  in  my  office  down  stairs.  It  is 
the  standard  tariff  published  by  them. 

Q.  Will  you  send  for  it? 

A.  Yes  sir. 

Q.  If  I  understand  you,  on  freight  coming 
from  Savannah  to  Jonesboro  you  take  the  rate 
to  Atlanta  and  add  the  local  rate  from  Atlanta 
back  to  Jonesboro? 

A.  No  sir;  not  from  Savannah.  From  Sa- 
vannah the  rate  to  Jonesboro  is  made  by  the 
Georgia  Commission,  and  their  standard  tariff 
is  of  course  used.  But  I  say  if  Jonesboro 
was  affected  by  the  Atlanta  rate,  if  that  com- 
bination on  the  New  York  Steamship  rate 
made  a  higher  rate  than  the  rate  to  Atlanta 
plus  the  local  back,  we  would  adopt  the  low- 
est total  so  produced. 

Q.  Then  the  rate  to  Jonesboro  is  a  rate  that 
has  been  fixed  for  some  time  by  the  Georgia 
Commission? 

A.  Yes  sir. 

Q.  So  that  that  does  not  vary  with  the  rates 
to  competing  points.    It  is  a  permanent  rate? 

A.  If  the  rate  to  Atlanta  would  make  a  less 
rate,  adding  the  local  back,  than  the  rate  fixed 
by  the  Georgia  Commission,  that  would  have 
to  be  the  rate  at  that  point 

Q.  Then  you  do  do  what  I  said  in  my  first 
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question.  You  make  the  rate  from  Sayannah 
to  Atlanta  the  base,  and  you  add  the  local  back 
to  Jonesboro? 

A.  Not  to  Jonesboro.  That  is  not  close 
enough  probably  to  make  it;  but  that  is  the 
principle .  The  Georgia  Commission  here  make 
their  rates  on  that  oasis— if  the  short  local 
added  to  the  competitiye  rate  made  less  than 
the  long  local.  X  don't  think  Jonesboro  is 
such  a  case,  however. 

Q.  Take  the  point  to  which  you  have  re- 
ferred, six  miles  south  of  here,  on  the  road  to 
Mobile— the  first  station;  what  is  that? 

A.  East  Point. 

Q.  Is  that  a  competitive  point? 

A.  No  sir. 

Q.  How  do  you  make  the  rate  from  New 
York  City  to  iiast  Point? 

A.  That  would  probably  be  made— 

Q.  How  do  you  make  it;  not  how  it  would 
probably  be  made? 

A.  I  do  not  make  that. 

Q.  Who  makes  that  rate? 

A.  The  Central  Raihroad.  That  would  be 
made  with  the  rate  to  Atlanta  added.  The 
lowest  total  so  produced  would  be  the  rate  to 
East  Point. 

Q.  You  do  not  make  that  at  all  clear.  lam 
inquiring  about  the  rate  from  New  York  to 
East  Pomt  Do  you  take  the  standard  rate 
from  New  York  to  Atlanta  and  add  the  local 
rate  to  East  Point? 

A.  We  take  the  rate  froiji  New  York  to  Sa- 
vannah by  steamship  and  add  to  that  the  rate 
from  Savannah  to  East  Point  by  the  Georgia 
Commission  tariff  to  see  what  the  tariff  is. 
Then  we  take  the  rate  from  New  York  to  At- 
lanta and  add  the  local  of  the  Georgia  Commis- 
sion from  Atlanta  to  East  Point,  and  see  what 
that  total  is.  Whichever  of  those  totals  is  the 
lowest  would  be  the  rate  from  New  York  to 
East  Point 

Q.  And  that  rate  would  be  adopted  by  the 
Piedmont  Line,  for  instance? 

A.  If  the  Piedmont  Line  worked  to  these 
points;  yes  sir. 

Q.  Do  they  not? 

A.  I  don't  know  that  they  do.  I  do  not 
think  they  do. 

Q.  Where  do  the  Piedmont  Lines  make  a 
tariff  to  the  south? 

A.  There  are  no  points  south  of  Atlanta  that 
they  make  a  tariff  to  unless  it  is  the  East  Ten- 
nessee road  and  the  Ghsorgla  Pacific  road. 

Q.  Where  does  the  Georgia  Pacific  nm? 

A.  From  Atlanta  to  Columbus,  Mississippi. 

Q.  Is  that  the  Birmingham  line? 

A.  Yes  sir. 

Q.  What  is  the  first  station  on  that  road? 

A.  Chattahoochee,  I  believe. 

Q.  How  far  is  that? 

A.  About  six  miles. 

Q.  What  is  the  rate  from  New  York? 

A.  Take  the  Atlanta  rate  and  add  the  local 
from  Atlanta  to  Chattahoochee. 

Q.  How  Is  that  sum  divided  among  the  dif- 
ferent roads? 

A.  The  roads  up  to  Atlanta  would  divide  the 
Atlanta  rate  upon  whatever  basis  they  had 
agreed.  In  that  case  it  would  be  a  pro  rate. 
The  rate  from  Atlanta  to  Chattahoochee  woukl 
he  the  regular  local  rate  of  the  road. 


Q.  So  that  the  railroads  which  reach  tha 
competing  points  divide  on  that  basis? 

A.  Yes  sir. 

Q.  And  the  other  road  gets  the  local  rate? 

A.  Yes  sir. 

Q.  Is  that  principle  generally  followed? 

^.  That  principle  is  generally  followed  ex* 
cept  where  they  have  to  vary  a  rate  to  a  local 
point,  and  in  those  cases  there  are  occasionally 
different  arrangements  made  arbitrarily^ 
Those  cases  are  veryrare. 

By  Comfni89ionerlBrtkgmt 

Q.  How  do  you  make  me  rate  from  Kew" 
York  to  Norcroes? 

A.  I  couldn't  sa^  positively;  in  fact  I  have- 
never  made  any  ox  those  rates;  but  I  Judge  the^ 
rate  from  New  York  to  Norcross  would  l>e- 
produced  by  the  rate  to  Atlanta  plus  the  local 
back. 

Q.  How  would  you  make  the  rate  from. 
New  York  to  .Gainesville,  Florida? 

A  That  is  made  on  the  rate  to  Augusta^ 
Gainesville  has  been  given  the  same  rate  as  At- 
lanta. 

Q.  As  a  competitive  point? 

A.  Yes  sir. 

Q.  As  I  understand  the  way  you  make  your 
rates,  you  charge  the  through  rate  to  the  near- 
est competitive  point,  and  then  charge  the  local 
from  that  point.    That  is  the  usual  way? 

A.  Yes  sir. 

Q.  Do  you  ever  make  any  such  charges  aa^ 
are  called  arbitraries? 

A.  I  say  that  in  some  cases  there  are  arbi* 
traries;  that  those  arbitraries  are  generally  the^ 
result  where  the  application  of  the  actual  lo- 
cal would  produce  different  rates  to  different 
competing  stations  on  that  line.  Arbitraries^ 
are  made  for  the  purpose  of  grouping  stations, 
as  a  general  rule  under  one  rate. 

Q.  Give  us  an  instance  of  where  you  make 
an  arbitraiy. 

A.  For  instance,  on  the  Central  Railroad  of 
Ckorgia— I  do  not  know  the  actual  practice 
today,  but  f9r  some  years  it  was  the  practice- 
to  group  the  stations  on  the  southwestern  di- 
vision, take  the  rate  to  Macon  and  add  that 
fixed  arbitrary  on  the  through  business  to  those 
points;  but  the  business  from  Macon  to  each 
of  those  points  might  be  a  different  rate  from 
the  rate  to  Macon  proper. 

Q.  How  does  that  arbitrary  usually  differ 
from  the  local  rate?  It  is  sometimes  more  and 
sometimes  less,  generally  less,  is  it  not? 

A.  It  is  generally  less.  Generally  it  is  cer> 
tainly  as  low  as  the  average. 

Q.  Usually  a  little  less? 

A.  Yes  sir. 

Q.  Do  you  give  special  rates  to  any  particu- 
lar interests? 

A.  We  give  special  rates  to  the  manufactur-^ 
ers  of  the  south ;  yes  sir. 

Q.  You  give  special  rates  to  the  mining  in-^ 
terests,  too,  do  you  not? 

A.  Yes  sir;  and  we  are  now  applying  those 
special  rates  not  only  to  the  manufacturers 
but  to  the  manufactured  articles  themselves^ 
no  matter  by  whom  shipped. 
Q.  You  are  not  a  lawyer? 
A.  No  sir. 

Q.  But  I  can  ask  you  this  question:  I  know 
that  in  Alabama  the  statute  provides  that  spe* 
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clal  rates  may  be  given  for  the  puri>08e  of  de* 
veloping  manufactures,  special  industries, 
mining,  etc  Is  there  not  a  similar  statute 
here? 

A.  The  Georgia  law  provides  the  same  thing 
exactly,  sir.  A  road  may  make  a  special  rate 
for  manufacturers  as  agamst  an  ordinary  mer- 
chant. 

Q.  That  you  do  by  classification? 

A.  No  sir;  you  generally  do  it  by  giving 
the  special  rate.  Formerly  in  our  through 
business  in  regard  to  cotton  factory  products 
we  did  it  by  classification;  but  it  is  generally 
done  by  lust  giving  those  rates.  8uch  rates 
in  G^rgia  have  to  be  filed  with  the  Conmiis- 
fiion,  of  course. 

Q.  How  do  you  find  that  the  transportation 
of  iron  and  coal  in  a  State  like  Alabama  com* 
pares  with  the  transportation  of  the  cotton 
crop  in  the  business  and  revenue  it  affords  to 
railroads? 

A.  I  would  not  be  able  to  answer  as  to  the 
relative  value. 

Q.  Can  you  not  state  approximately? 

A.  I  have'  only  lately  had  anything  to  do 
with  the  iron  interests.  We  have  to  make  our 
rates  upon  the  iron  products  to  meet  the  com- 
petition of  other  interests.  We  have  what 
we  consider  very  low  rates  upon  iron,  and  ac- 
cording to  the  present  outlook  we  will  have  to 
have  still  lower. 

Q.  I  am  not  talking  about  the  rates,  wheth- 
er high  or  low;  but  how  the  amount  of  reve- 
nue Uiat  you  get  from  that  business  compares 
with  the  transportation  of  cotton  or  any  other 
crop  down  there  in  the  aggregate? 

A.  I  would  not  be  able  to  answer,  from  the 
fact  that  I  have  not  got  the  statistics  of  the 
iron.  We  have  them  in  the  office,  but  I  have 
not  had  anything  to  do  with  that  branch. 

CommUnoner  Brafl;^*  I  did  not  expect 
you  to  answer  to  an  exact  cent  or  dollar,  but 
just  approximately. 

The  witness.    I  can  ascertain. 

The  Chairman*  I  wish  you  would  look 
into  it  and  give  us  the  statistics  after  dinner. 

Mr.  StanlmaA.  I  think  we  will  be  able, 
if  not  here,  certainly  before  the  sessions  of  the 
Commission  close  in  the  South,  to  fully  bring 
out  the  facts. 

Commimoner  Brair^.  I  have  no  doubt 
you  will;  but  I  thought  perhaps  this  gentle- 
man, being  the  Secretary  of  the  Southern  Rail- 
way &  Steamship  Association  and  accustomed 
to  figures,  could  give  it  approximately.  1  have 
some  idea  myself  on  the  subject. 

The  Witness*  Only  very  lately  so  far  as 
my  duties  are  concerned,  within  the  last  month, 
I  have  taken  in  the  iron  interests,  and  there- 
fore I  have  not  looked  over  those  statistics  at  alL 

By  the  Chairman: 

Q.  You  spoke  of  special  rates  to  manufact- 
urers. Are  those  under  the  law  left  to  the 
discretion  of  the  railroad  companies? 

A.  Yes  sir;  I  think  they  are  left  to  their 
discretion.  All  such  rates  are  filed  with  the 
Commission,  of  course. 

Q.  Are  they  made  equally  to  fdl  classes  of 
manufacturers,  or  do  they  favor  particular 
manufacturers? 

A.  We  endeavor  to  make  them  equal  be- 
tween competing  manufacturers.  For  in- 
stance, we  endeavor  to  make  the  rates  on  cot- 
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ton  factory  products  from  Atlanta,  Macon  and 
Augusta,  each,  so  that  neither  one  will  be 
at  a  disadvantage  in  reaching  the  various  mar* 
kets. 

CommUHoner  Bra^^*  The  Alabama  Law 
provides  that  these  special  rates  made  bv  the 
railroad  companies  shall  be  filed  with  the 
Commission.  Have  they  the  same  law  here? 
The  Witness.  The  same  law;  yes  sir. 
By  the  Chairman.  Does  the  law  nec- 
essarily apply  to  all  classes  of  manufacturers, 
for  instance, manufacturers  of  wood  as  well  as 
of  cotton? 

A.  Yes  sir;  the  law  provides  that  the  com- 
panies may  give  special  rates — 

Q.  But  is  it  customary  to  give  the  same 
rates  to  all  kinds  of  manufacturers? 

A.  Yes  sir;  we  give  special  rates  here  to  a 
manufacturer  of  tubs  the  same  as  to  a  manu- 
facturer of  cotton  goods. 

Q.  Do  I  understand  you  that  you  have  a 
general  rule  that  would  apply  and  make  the 
rates  the  same? 

A^  No  sir;  there  is  no  general  rule.  The 
law  allows  it. 

Q.  The  railroad  companies  determine  what 
special  rates  they  shall  give? 
A.  Yes  sir. 

Q.  And  you  say  you  intend  to  make  them 
equal  under  similar  circumstances;  you  mean 
to  make  them  impartiaUy? 
A.  Yes  sir. 

Q.  But  as  between  a  manufacturer  located 
at  a  competative  point  and  one  located  at  a 
point  not  competitive,  would  not  the  effect  of 
the  special  rate  be  to  increase  the  disparity? 
A.  No  sir.  I  have  not  got  here  any  rates 
upon  manufacturers  at  lo^  points,  but  the 
rates  are  generally  made  so  as  to  let  those  peo- 
ple come  in  in  the  same  way.  They  are  prob- 
ably higher  to  some  extent,  but  no  higher  than 
the  relative  rates  charged  on  other  goods. 

Q.  Still  the  rates  on  other  goods  would  be 
preserved  in  repect  to  these  special  rates? 

A.  Yes  sir;  the  local  rates  of  the  roads.  I 
have  had  nothing  whatever  to  do  with  the  lo- 
cal rates,  only  the  through  business;  and  there- 
fore there  are  some  points  I  cannot  answer  ex- 
cept from  general  information. 
By  Mr,  Stahlman: 

Q.  You  stated  on  cross  examination  that  the 
railroads  did  not  cut  rates  to  river  competitive 
points,  but  that  there  was  a  great  deal  of  cut- 
ting. Has  it  not  been  the  rule  and  practice  of 
the  railroads  to  make  every  effort  possible  to 
agree  with  the  water  lines  and  the  rail  and 
water  lines  on  a  fair  adjustment  of  rates? 

A.  Yes  air;  I,  myself,  have  been  in  charge 
freqently  of  the  endeavor  to  get  an  agreement 
wiu  water  lines  for  that  very  purpose,  and  so 
far  without  any  success— or  I  have  done  very 
little. 

Q.  You  have  spoken  of  special  rates.  I 
want  to  ask  if  the  special  rates  to  whidh  you 
refer  are  anything  more  or  less  than  the  open 
rate  of  which  everybody  can  avail  themselves 
if  engaged  in  like  Winess? 

A.  Just  exactly  what  I  stated.    They  are 
filed  with  the  Commission  and  are  open  rates 
given  to  all  manufacturers  in  the  same  line. 
Q.  And  no  one  is  favored? 
A.  No  one  Is  favored  as  between  persons  or 
places. 
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qriesUon.  Yon  make  the  rate  from  SaTannah 
to  Atlanta  the  base,  and  yon  add  the  local  back 
to  Jonesboro? 

A.  Not  to  Jonesboro.  That  la  not  cloee 
enough  |m>babW  to  make  it;  bat  that  is  the 
prim^le.  The  GeorsiaCommiBsion  here  make 
their  rates  on  that  basis— if  the  short  local 
added  to  the  competitiTe  rate  made  less  than 
the  long  locaL  1  don't  think  Jonesboro  is 
such  a  case,  however. 

Q.  Take  the  point  to  which  you  have  re- 
ferred, six  miles  sonth  of  here,  on  the  road  to 
Mobile— the  first  station;  what  is  thatt 

A.  East  Point. 

Q.  Is  that  a  competitive  point? 

A.  No  sir. 

Q.  How  do  yon  make  the  rate  from  New 
York  City  to  £ast  Point? 

A.  That  would  probably  be  made — 

Q.  How  do  yon  make  ft;  not  how  it  would 
l^oDably  be  made? 

A.  I  do  not  make  that 

Q.  Who  makes  that  rate? 

A.  The  Central  Railroad.  That  wonld  be 
made  with  the  rate  to  Atlanta  added.  The 
lowest  total  so  produced  would  be  the  rate  to 
East  Point. 

Q.  You  do  not  make  that  at  an  dear.  lam 
inquiring  aiwut  the  rate  from  New  York  to 
East  Pomt  Do  you  take  the  standard  rate 
from  New  York  to  Atlanta  and  add  the  local 
rate  to  East  Point? 

A.  We  take  the  rate  froip  New  York  to  Sa- 
vannah by  steamsbip  and  add  to  that  the  rate 
from  Savannah  to  East  Point  by  the  Georgia 
Commission  tariff  to  see  what  the  tariff  Is. 
Then  we  take  the  rate  from  New  York  to  At- 
lanta and  add  the  local  of  the  Georgia  Commis- 
rion  from  Atlanta  to  East  Point,  and  see  what 
that  total  is.  Whichever  of  those  totals  Ib  the 
lowest  would  be  the  rate  iiom  New  York  to 
East  Point. 

Q.  And  that  rate  would  be  adopted  by  the 
Piedmont  Line,  for  instance? 

A.  If  the  Piedmont  Line  worked  to  these 
points;  yes  sir. 


Q.  Do  they  not? 


don't  know  that  they  do.  I  do  not 
think  they  do. 

Q.  Where  do  the  Piedmont  Lines  make  a 
tariff  to  the  south? 

A.  There  are  no  points  sonth  of  Atlanta  that 
they  make  a  tariff  to  tmless  it  is  the  East  Ten- 
nessee road  and  the  Georgia  Pacific  road. 

Q.  Where  does  the  Georgia  Pacific  run? 

A.  From  Atlanta  to  Columbus,  Mississippi. 

Q.  Is  that  the  Birmingham  line? 

A.  Yes  sir. 

Q.  What  is  the  first  station  on  that  road? 

A.  Chattahoochee,  I  believe. 

Q.  How  far  is  that? 

A.  About  six  miles. 

Q.  What  is  the  rate  from  New  York? 

A.  Take  the  Atlanta  rate  and  add  the  local 
from  Atlanta  to  Chattahoochee. 

Q.  How  is  that  sum  divide  Imiong  the  dif- 
ferent roads? 

A.  The  roads  up  to  Atlanta  would  divide  the 
Atlanta  rate  upon  whatever  bads  they  had 
agreed.  In  that  case  it  would  be  a  pro  rate. 
The  rate  fnmi  Atlanta  to  Chattahoochee  woukl 
be  the  regular  local  rate  of  the  road. 


Q.  So  that  the  railroads  which  reach  the 
competing  points  divide  on  that  basis? 

A.  Yes  sir. 

Q.  And  the  other  road  gets  the  local  rate? 

A.  Yes^. 

Q.  Is  that  prin<±|>legenerallv  followed? 

A.  That  principle  is  generally  f oUowed  ex- 
cept where  they  have  to  vary  a  rate  to  a  loc«I 
Solnt,  and  in  those  cases  there  are  oocasionaJly 
ifferent  arrangements  made  arbitrarily^ 
Tlioee  cases  are  very  rare. 

tij  ik/mmumaner  Mirwkgtrt 

Q.  How  do  you  make  the  rate  from  New 
York  to  Norcross? 

A.  I  couldn't  say  positively;  in  fact  I  have- 
never  made  any  of  mose rates;  but  I  Judge  tbe^ 
rate  from  New  York  to  Norcross  would  he- 
produced  by  the  rate  to  AUanta  plus  the  local 
back. 

Q.  How  would  you  make  the  rate  from. 
New  York  to  jGaineeville,  Florida? 

A.  That  is  made  on  the  rate  to  Augusta. 
Gainesville  has  been  given  the  same  rate  as  At- 
lanta. 

Q.  As  a  competitive  point? 

A.  Yes  sir. 

Q.  As  I  understand  the  way  you  make  your 
rates,  you  charge  Uie  through  rate  to  the  near- 
est competitive  point,  and  then  charge  the  local 
from  that  point.    That  is  the  usual  way? 

A.  Yes  dr. 

Q.  Do  you  ever  make  any  such  charges  as^ 
are  call^  arbitrariee? 

A.  I  say  that  in  some  cases  there  are  arbi- 
traries;  that  those  arbitraries  are  generally  the 
result  where  the  application  of  the  actual  lo- 
cal would  produce  different  rates  to  different 
competing  stations  on  that  line.  Arbitraries^ 
are  made  for  the  purpose  of  grouping  stationa 
as  a  general  rule  under  one  rate. 

Q.  Give  us  an  instance  of  where  you  make 
an  arbitrary. 

A.  For  instance,  on  the  Central  Railroad  of 
€korg{a— I  do  not  know  the  actual  practice 
today,  but  fpr  some  years  it  was  the  practice 
to  group  the  stations  on  the  southwestern  di- 
vidon,  take  the  rate  to  Macon  and  add  that 
fixed  arbitrary  on  the  through  business  to  those 
points;  but  the  business  from  Macon  to  each 
of  those  points  might  be  a  different  rate  from, 
the  rate  to  Macon  proper. 

Q.  How  does  that  arbitrary  usually  differ 
from  the  local  rate?  It  is  sometimes  more  and 
sometimes  less,  generally  less,  is  it  not? 

A.  It  is  generally  less.  Generally  it  is  cer>^ 
tainly  as  low  as  the  average. 

Q.  Usually  a  little  less? 

A.  Yes  sir. 

Q.  Do  you  give  special  rates  to  any  particu- 
lar Interests? 

A.  We  give  special  rates  to  the  manufactuiw 
ers  of  the  south ;  yes  sir. 

Q.  You  give  special  rates  to  the  mining  In* 
terests,  too,  do  you  not? 

A.  Yes  sir;  and  we  are  now  applying  those 
special  rates  not  only  to  the  manufacturera 
but  to  the  manufactiuvd  articles  themselves^ 
no  matter  by  whom  shipped. 
Q.  You  are  not  a  lawyer? 
A.  No  sir. 

Q.  But  I  can  ask  you  this  question:  I  know^ 
that  in  Alabama  the  statute  provides  that  sp^ 


18S7. 


Pbocbedihgb  at  Atlahta— C.  a.  Sindall. 


88 


cUl  rateB  may  be  given  for  the  purpose  of  de- 
Teloping  numafactures,  special  industries, 
mining,  etc     Is  there  not  a  similar  statute 

here? 

A.  The  Georgia  law  provides  the  same  thing 
exactly,  sir.  A  road  may  make  a  special  rate 
for  manufacturers  as  against  an  ordinary  mer- 
chant 

Q.  That  you  do  by  classification? 

A.  No  sir;  you  generally  do  it  by  givine 
the  special  rate.  Formerly  in  our  through 
business  in  regard  to  cotton  factory  products 
we  did  it  by  dassification;  but  it  is  generaUy 
done  by  luBt  givine  those  rates.  Such  rates 
in  Qeorgia  have  to  be  filed  with  the  Commis- 
aion,  of  course. 

Q.  How  do  you  find  that  the  transportation 
of  iron  and  coal  in  a  State  like  Alabama  com- 
pares with  the  transportation  of  the  cotton 
crop  in  the  bu^biess  and  revenue  it  affords  to 
lailrGttds? 

A.  I  would  not  be  able  to  answer  as  to  the 
relative  value. 

Q.  Can  you  not  state  approximately? 

A.  I  have  only  lately  had  anything  to  do 
with  the  iron  interests.  We  have  to  make  our 
rates  upon  the  iron  products  to  meet  the  oom- 
p^tion  of  other  interests.  We  have  what 
we  consider  very  low  rates  upon  iron,  and  ac- 
cording to  the  present  outlook  we  will  have  to 
have  sUll  lower. 

Q.  I  am  not  talking  about  the  rates,  wheth- 
er high  or  low;  but  how  Uie  amount  of  reve- 
nue UiMlL  you  get  from  that  business  compares 
with  the  transportation  of  cotton  or  any  other 
crop  down  there  in  the  aggregate? 

A.  I  would  not  be  able  to  answer,  from  the 
fact  that  I  have  not  got  the  statistics  of  the 
iron.  We  have  them  in  the  ofilce,  but  I  have 
not  had  anything  to  do  with  that  branch. 

Commiimoner  BntnT*  ^  ^^^  ^^^  expect 
jTOu  to  answer  to  an  exact  cent  or  dollar,  but 
just  approximately. 

The  Witness.    I  can  ascertain. 

The  Chairman*  I  wish  you  would  look 
into  it  and  give  us  the  statistics  after  dinner. 

Mr.  gtahlman,  I  think  we  wUl  be  able, 
if  not  here,  certainly  before  the  sessions  of  the 
Conmiission  close  in  the  South,  to  fully  bring 
out  the  facts. 

Commmioner  ^rmt^g.  I  have  no  doubt 
you  will;  but  I  thought  perhaps  this  genUe- 
man,  being  the  Secretary  of  the  Southern  Rail- 
way &  Steamship  Association  and  accustomed 
to  figures,  could  give  it  approximately.  1  have 
some  idea  myself  on  the  subject 

The  Witness*  Only  very  lately  so  far  as 
my  duties  are  concerned,  within  the  last  month, 
I  have  taken  in  the  iron  interests,  and  Uiere- 
f  ore  I  have  not  looked  over  those  statistics  at  alL 

By  the  Chairman: 

Q.  Ton  spoke  of  special  rates  to  manufact- 
urers. Are  those  muler  the  law  left  to  the 
discretion  of  the  railroad  companies? 

A.  Yes  sir;  I  think  they  are  left  to  their 
discretion.  All  such  rates  are  filed  with  the 
Commission,  of  course. 

Q.  Are  they  made  equally  to  all  classes  of 
manufacturers,  or  do  they  favor  particular 
manufacturers? 

A.  We  endeavor  to  make  them  equal  be- 
tween comp^ing  manufacturers.  For  in- 
stance, we  endeavor  to  make  the  rates  on  cot- 
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ton  factoiy  products  from  Atlanta,  Macon  and 
Augusta,  each,  so  that  neither  one  will  be 
at  a  disadvantage  in  reaching  the  various  mar> 
kets. 

Cammiaioner  BraiMT*  '^^  Alabama  Law 
provides  that  these  special  rates  made  by  the 
railroad  companies  shall  be  filed  with  the 
Commission.    Have  they  the  same  law  here? 

The  Witness*    The  same  law;  yes  sir. 

By  the  Chairman*  Does  the  law  nec- 
essarily i4>ply  to  all  classes  of  manufacturers, 
for  instance,manufacturers  of  wood  as  well  as 
of  cotton? 

A.  Yes  sir;  the  law  provides  that  the  com- 
panies majT  give  special  rates — 

Q.  But  is  it  customary  to  give  the  same 
rates  to  all  kinds  of  manufacturers? 

A.  Yes  sir;  we  give  special  rates  here  to  a 
manufacturer  of  tubs  the  same  as  to  a  manu- 
facturer of  cotton  goods. 

Q.  Do  I  understand  you  that  you  have  a 
general  rule  that  would  apply  and  make  the 
rates  the  same? 

A.  No  sir;  there  is  no  general  rule.  The 
law  allows  it 

Q.  The  railroad  companies  determine  what 
special  rates  they  shall  give? 

A.  Yes  sir. 

Q.  And  you  say  you  intend  to  make  them 
equal  under  similar  circumstances:  you  mean 
to  make  them  impartially? 

A.  Yes  sir. 

Q.  But  as  between  a  manufacturer  located 
at  a  competative  point  and  one  located  at  a 
point  not  competitive,  would  not  the  effect  of 
the  special  rate  be  to  increase  the  disparity? 

A.  No  sir.  I  have  not  got  here  any  rates 
upon  manufacturers  at  local  points,  but  the 
rates  are  generally  made  so  as  to  let  those  peo- 
ple come  In  in  the  same  way.  They  are  prob- 
ably higher  to  some  extent,  but  no  higher  than 
the  relative  rates  charged  on  other  goods. 

Q.  Still  the  rates  on  other  goods  would  be 
preserved  in  repect  to  these  special  rates? 

A.  Yes  sir;  the  local  rates  of  the  roads.  I 
have  had  nothing  whatever  to  do  with  the  lo- 
cal rates,  only  the  through  business;  and  there- 
fore there  are  some  points  I  cannot  answer  ex- 
cept from  general  information. 

By  Mr.  Stahlmaa: 

Q.  You  stated  on  cross  examination  that  the 
railroads  did  not  cut  rates  to  river  competitive 
points,  but  that  there  was  a  great  deal  of  cut- 
ting. Has  it  not  been  the  nue  and  practice  of 
the  railroads  to  make  every  effort  possible  to 
agree  with  the  water  lines  and  the  ndl  and 
water  lines  on  a  fair  adjustment  of  rates? 

A.  Yes  sir;  I,  myself,  have  been  in  charge 
freqently  of  the  endeavor  to  get  an  agreement 
wiu  water  lines  for  that  very  purpose,  and  so 
far  without  any  success— or  I  have  done  very 
litUe. 

Q.  You  have  spoken  of  special  rates.  I 
want  to  ask  if  the  special  rates  to  which  you 
refer  are  anything  more  or  less  than  the  open 
rate  of  which  evervbody  can  avail  themselves 
if  engaged  in  like  business? 

A.  Just  exactly  what  I  stated.    They  are 
filed  with  the  Commission  and  are  open  rates 
given  to  all  manufacturers  in  the  same  line. 
Q.  And  no  one  is  favored? 
A.  No  one  is  favored  as  between  persona  or 
places. 
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Q.  Is  it  not  true  that  the  rates  on  all  the  fac- 
tory products  moved  on  short  haul  are  ap- 
proved by  the  Commission  of  €^rgia? 

A.  Yes  sir;  all  rates  made  in  the  State  are 
subject  to  the  approval  of  the  Commission  of 
Georgia.  There  are  no  rates  now  in  force  not 
approved  by  them. 

Q.  Do  you  know  of  the  ^«xistence  of  any 
rate  to  or  from  local  points  in  this  section  that 
you  would  consider  oppressive,  unjust  or  un- 
reasonable as  compared  with  the  rate  to  com- 
peting points? 

A.  No  sir;  I  have  heard  of  none.  I  have 
lived  at  a  local  point  below  Atlanta  for  years, 
and  I  never  heard  the  people  complain  of  any 
unjust  discrimination  or  of  being  oppressed  at 
all.    I  did  business  there  for  years. 

By  Mr.  Alexander: 

Q.  You  spoke  of  the  difficulty  of  getting 
water  lines  to  maintain  the  rates.  I  want  to 
ask  you  if  you  are  familiar  with  the  character 
of  the  busihess  done  by  the  water  lines  gener- 
ally,  the  steamers  from  the  southern  coast  to 
the  north.  Are  they  loaded  heavilv  going  north, 
and  are  they  empty  coming  south,  or  is  the  re- 
verse the  case? 

A.  At  certain  seasons  they  are  loaded  more 
heavily  going  north.  During  the  cotton  season, 
for  instance,  they  would  be  loaded  very  much 
heavier.  The  business  has  been  distributed 
more  evenly  through  the  year  than  formerly 
in  commercial  arti^es. 

Q.  Besides  cotton,  are  naval  stores  shipped 
from  the  south? 

A.  Yes  sir. 

Q.  Is  there  anything  else  in  the  way  of 
heavy  freight? 

A.  Yes  sir;  some  iron  is  being  shipped  by 
steamer. 

Q.  Is  there  any  lumber? 

A.  Yes  sir;  considerable  lumber. 

Q.  Is  there  any  rice? 

A.  Yes  sir. 

Q.  So  that  generally  all  the  heavy  products 
go  north? 

A.  Very  largely. 

Q.  What  is  the  general  character?  Are  the 
goods  that  go  south  heavy  or  light  goods  gen- 
erally? 

A.  They  are  more  largely  dry  goods,  boots, 
shoes,  clothing  and  what  we  would  call  the 
higher  class  of  freights,  lighter  goods. 

Q.  In  which  direction  then  do  the  steamers 
want  freight  most? 

A.  Mostly  coming  south. 

Q.  In  which  direction  are  they  least  apt  to 
maintain  rates? 

A.  On  the  business  coming  south,  where 
they  want  the  freights  most. 

Q.  Do  they  not  absolutely  require  some 
freight  for  ballast? 

A.  Yes  sir;  they  have  got  to  have  it,  if  they 
carry  it  for  nothing.  They  have  got  to  have  a 
certain  amount. 

Q.  A  tariff  has  just  been  laid  on  the  table  of 
rates  made  from  Charleston  and  Savannah  to 
some  other  points.  By  whom  were  those  reg- 
ulations made? 

A.  By  the  Georgia  State  Commission. 

Q.  Please  read  me  sixth  regulation  concern- 
ing freight  rates. 

A.  (I&ading.)  The  freight  rates  prescribed 
by  the  Commusion  are  maximum  rates,  which 


shall  not  be  transcended  by  the  railroads. 
They  may  carry,  however,  at  less  than  the  pre- 
scribed rates,  provided  that  if  thev  carry  for 
less  for  one  person,  they  shall  for  the  like  serv- 
ice carry  for  the  same  lessened  rate  for  all  per- 
sons, except  as  mentioned  hereafter;  and  if  they 
adopt  less  freight  rates  from  one  station,  they 
shall  make  a  reduction  of  the  same  per  cent  at 
all  stations  along  the  line  of  road,  so  as  to  make 
no  unjust  discrimination  as  against  any  person 
or  locality. 

But  when,  from  any  point  in  this  State  there 
are  competing  lines,  one  or  more  not  subject  to 
the  jurisdiction  of  the  Commission,  then  any 
line  or  lines  which  are  so  subject,  may,  at  such 
competing  point,  make  rates  below  the  stand- 
ard tariff,  to  meet  such  competition,  without 
making  a  corresponding  reduction  along  the 
line  of  the  road. 

By  the  Chairman: 

Q.  What  is  the  date  of  that  order? 

A.  It  is  practically  the  order  they  have  had 
in  force  since  their  organization.  This  is  a  re- 
print of  their  tariff  dated  March  1, 1887.  It  is 
practically  the  regulation,  and  I  do  not  know 
that  there  is  any  change  whatever — I  am  satis- 
fled  there  is  no  change  whatever  in  treating 
that ,  since  they  were  first  organized.  The  first 
tariff  contained  that  same  regulation. 

Q.  In  reply  to  a  question  you  spoke  of  not 
considering  these  local  rates,  at  any  time  thai 
you  had  known  of  them  to  be  unjust  as  between 
a  local  point  and  a  competitive  point.  What  I 
want  to  bring  out  now  from  you  is  your  reason 
for  that  statement.  Suppose,  for  exam  pie,  to  the 
point  next  from  Atlanta  in  the  direction  of  the 
sea  board  the  rate  for  a  car  load  was  higher 
than  the  rate  to  Atlanta  for  a  car  load  of  the 
same  material.  Why  would  you  say  there  was 
no  injustice  in  that? 

A.  There  are  a  number  of  elements  entering 
into  that.  The  cost  of  the  service  at  the  sta- 
tion is  much  less,  and  the  volume  of  business  is 
different.  The  cost  of  the  service  would  be  a 
very  large  element  in  determining  that. 

Q.  Is  that  all  you  care  to  say  to  say  about  it? 

A.  That  would  be  the  largest  element. 
They  get  the  benefit  of  their  location  as  fairly 
as  it  is  possible  to  arrange  it. 

Q.  Suppose  as  a  matter  of  fact  that  station, 
by  reason  of  the  volume  of  its  business,  was 
one  where  the  expense  was  proportionately  less 
than  to  the  competitive  points.  Would  it  be 
given  the  advantage  of  the  diminished  rate? 

A.  I  think  in  such  a  case  it  would  be  given 
the  advantage. 

Q.  Does  not  that  frequently  happen  to  be 
the  case? 

A.  Not  in  this  country,  sir. 

Q.  But  when  that  is  found  to  be  the  case  the 
rates  would  not  be  fixed  in  the  manner  you 
have  described? 

A.  That  would  be  a  matter  for  each  road  to 
settle;  but  I  think  they  would  give  that  point, 
if  it  came  into  competition  with  any  other — 

Q.  I  am  not  speaking  of  that  as  a  competi- 
tive point.  Suppose  It  is  not  a  competitive 
point,  but  still  the  volume  of  business  is  such 
that  the  cost  of  transacting  the  business  is  less 
than  it  would  be  at  the  competitive  point  in 
proportion  to  its  volume. 

A.  It  would  be  given  that  rate;  that  is,  pro- 
vided it  did  not  result  to  the  injury  of  other 
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points  around  it;  did  not  draw  from  other 
points,  and  detract  from  them. 

W.  F.  Shellman  appeared  before  the  Com- 
mission and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr.  Alexander: 

Q.  Please  state  your  present  office  and  duties  ? 

A.  I  am  the  traffic  manager  of  the  Central 
Railroad  of  G^rgia.  My  duty  is  to  supervise 
the  rates  of  freight  and  passengers. 

Q.  You  are  familiar  with  its  business? 

A.  Yes  sir. 

Q.  Are  statistics  sent  to  your  office  of  the 
amount  of  business  over  different  lines  and  in 
different  directions? 

A.  Yes  sir. 

Q.  Are  you  familiar  with  the  rates  of  con- 
nectinjg  and  competing  roads? 

A.  To  a  certain  extent;  yes  sir. 

Q.  How  are  your  rates  from  New  York  to 
Mobile  and  New  Orleans  made? 

A.  They  are  made  to  meet  the  rates  of  the 
direct  steamers  to  those  points. 

Q.  Are  you  familiar  with  the  general  drift  of 
business  done  by  steamers  between  the  north 
and  the  south? 

A.  To  some  extent. 

Q.  In  which  direction  do  those  steamers 
have  the  most  business,  north  bound  or  south 
bound? 

A.  I  could  not  state  that  definitely.  Of 
course  in  the  winter  during  our  cotton  season 
the  heaviest  loads  go  north;  but  in  the  spring 
and  early  fall  the  steamers  have  better  loads 
comingsouth.. 

Q.  what  is  the  character  of  the  goods  that 
they  bring  south? 

A.  Qo<k1s  that  are  manufactured  in  the  east; 
dry  goods  of  every  description. 

Q.  Can  you  load  a  steamer  up  to  her  draft 
with  these  goods  possibly? 

A.  I  hardly  think  so. 

Q.  What  is  the  character  of  the  goods  that 
thev  take  north  besides  cotton  in  the  winter, 
and  is  the  cotton  compressed  or  plantation 
baled? 

A.  It  is  compressed  in  the  busy  season  usu- 
ally, but  at  other  times  the  steamers  carry 
some  uncompressed  to  get  rid  of  the  expense  of 
compressing  it  The  other  principal  articles 
carried  north  are  lumber,  pig  iron,  and  naval 
stores,  turpentine  and  rosin. 

Q.  Can  you  load  vessels  to  their  capacity 
with  those  goods? 

A.  You  can,  on  account  of  the  density  of  the 
goods.  You  cannot  load  a  ship  with  what  we 
call  dead  weight.  You  cannot  load  it  fully  up 
to  its  capacity.  A  steamer,  as  I  understand, 
can  only  carry  a  certain  amount  of  what  they 
call  dead  weight.  For  instance,  steamers  that 
carry  eighteen  or  nineteen  hundred  tons  of 
freight  would  not  take  on  more  than  three  or 
four  hundred  tons  of  pig  iron  under  any  cir- 
cumstances. 

Q.  But  is  there  not  always  at  the  south 
enough  of  heavy  material  such  as  lumber,  na- 
val stores  and  pig  iron  to  put  in  up  to  the  ca- 
pacity of  the  vessel  or  to  give  her  ballast? 

A.  To  give  her  ballast,  but  not  to  load  her  to 
her  capacity  always. 

Q.  Is  there  any  heavy  freight  to  give  her 
ballast  coming  south  from  the  north? 
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A.  I  can  think  of  nothing  except  the  com- 
pany's railroad  iron.  Formerly  before  the 
naval  stores  trade  grew  to  the  extent  it  is  now, 
and  before  we  had  any  pi?  iron,  we  had  very 
frequently  to  carry  those  rails  on  the  return  trip 
for  ballast. 

Q.  Please  state  whether,  in  your  opinion  or 
from  your  knowledge,  the  steamers  can  take 
any  sort  of  rate  in  competition  better  with 
north  bound  freight,  or  with  south  bound 
freight. 

A.  I  do  not  know.  If  a  steamer  is  not  full 
they  could  of  course  take  as  low  a  rate  in  one 
direction  as  another.  Any  additional  business 
could  be  taken  at  a  lower  rate.  If  she  is  not 
full  she  could  take  in  either  direction,  south  or 
north. 

By  Commissioner  Morrison: 

Q.  Is  it  harder  to  get  heavy  freight  south? 

A.  Yes  sir;  the  heavier  character  of  busi- 
ness. 

Q.  And  so  the  inducement  to  take  them  at  a 
low  price  is  greater? 

A.  Yes  sir. 

By  Mr.  Alexander: 

Q.  Will  you  state  how  the  local  rates  of  the 
road  that  you  represent  are  made? 

A.  We  use  the  rates  authorized  by  the  State 
Commission. 

Q.  Do  you  in  any  case  make  them  lower 
than  those  authorized  by  the  Commission? 

A.  No  sir;  not  local  rates,  strictly  speaking, 
except  in  the  case  of  such  manufactured  arti- 
cles as  the  law  permits  us  to  make  whatever 
rate  we  think  is  reasonable. 

Q.  Are  you  in  the  habit  of  making  special 
rates  for  manufacturing  enterprises? 

A.  Yes  sir. 

Q.  Are  they  given  to  a  particular  company 
or  to  all  that  class  of  manufacturers  gener- 
ally? 

A.  We  never  make  any  rates  but  what  we 
publish  at  our  stations.  We  never  make  a 
rate  in  favor  of  any  particular  party.  When 
we  make  a  rate  between  any  points  for  one 
party,  it  is  of  course  open  to  every  shipper  of 
the  same  character  of  business. 

By  Commissioner  Walker: 

Q.  As  I  understand  you,  the  rates  to  points 
on  your  road  are  invariably  fixed  by  the  State 
Commission,  and  they  are  made  up  on  a  mile- 
age basis,  are  they  not? 

A.  Not  strictly  sir,  I  believe;  that  is,  the 
Commission  do  not  increase  their  rates  pro  rata 
according  to  distance. 

Q.  It  is  so  much  for  a  certain  number  of 
miles? 

A.  I  do  not  know  what  their  basis  is.  They 
have  just  prescribed  rates.  What  basis  they 
have  I  am  unable  to  say. 

Q.  Do  they  prescribe  rates  for  you  at  com- 
peting points? 

A.  No  sir, 

Q.  All  they  do  in  reference  to  competing 
points  is  to  let  you  alone? 

A.  Well,  all  rates  we  make  that  are  below 
theirs,  and  all  rates  we  make,  whether  below 
or  not,  ftre  filed  with  the  Commission;  and  it 
is  presumed,  having  supervision  of  them,  that 
they  indorse  them,  of  course. 

Q.  That  is  presumed  from  the  fact  that  they 
do  not  say  anything  about  it? 

A.  Yes  sir. 
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Q.  They  do  give  you  a  maximum  on  the 
local  busiuees,  and  oUierwise  you  fix  your  own 
rates? 

A.  We  fix  our  own  rates  where  there  are 
any  lines  that  are  not  under  thelurisdiction  of 
the  Oommission;  any  competuive  lines  or 
competitive  markets. 

By  the  Chairman: 

Q.  What  road  do  you  represent? 

A.  The  Central  Railroad  of  Gteoriria. 

Q.  What  are  your  connections  for  New  York 
business,  and  at  what  points  do  you  receive  it, 
either  by  water  or  by  rail? 

A.  Our  lines  extend  from  New  York,  Phila- 
delphia and  Boston,  by  water  to  Augusta. 

Q.  You  say  your  lines.    What  lines? 

A.  The  Central  Railroad  lines;  the  lines 
thev  are  interested  in. 

Q.  Do  you  mean  that  they  are  interested  in 
steamship  lines? 

A.  We  are  interested  in  the  Ocean  Steamship 
Company;  yes  sir. 

Q.  Coming  to  what  ports? 

A.  Between  Boston,  New  York,  Philadel- 
phia and  Savannah.  The  rail  lines  extend  to 
Augusta,  Spartanburg,  South  Carolina,  Green- 
ville, Anderson,  Atlanta,  Montgomery,  Albany, 
Macon  and  all  intermediate  points. 

Q.  You  have  no  all  rail  lines  to  New  York 
or  any  northern  ports?   ' 

A.  No  sir;  there  are  no  all  rail  lines  over 
which  we  make  rates  into  that  territory.  We 
have  connections,  of  course. 

By  Oommistianer  Braff g^ 

Q.  Is  there  any  regular  line  of  steamers 
runningibetween  New  York  and  Savannah,  ex- 
cept the  steamers  of  the  Southern  Railway  & 
Steamship  Association? 

A.  It  is  the  Ocean  Steamship  Company 
which  Is  a  member  of  that  association.  There 
is  no  other  between  New  York  and  that  point. 

Q.  That  steamship  line  from  Savannah  to 
New  York  is  part  of  the  system  of  the  Central 
Railroad,  is  it  not? 

A.  It  is  a  separate  organization.  It  is  the 
Ocean  Steamship  Company,  chartered  as 
such. 

Q.  But  it  is  run  in  connection  with  the  Cen- 
tral Railroad? 

A.  Yes  sir. 

Q.  Is  there  any  line  of  steamers  running 
from  New  York  to  Port  Royal? 

A.  Yes  sir. 

Q.  A  regular  line? 

A.  A  regular  line. 

Q.  Is  there  a  regular  line  of  steamers  run- 
ning from  Charleston  to  New  York? 

A.  Yes  sir. 

Q.  Is  there  a  regular  line  of  steamers  run- 
ning from  Brunswick  to  New  York? 

A.  Yes  sir. 

By  the  Chairman: 

Q.  Are  those  lines  members  of  this  associa- 
tion? 

A.  Yes  sir.  The  Mallory  Line,  which  runs 
to  Port  Royal,  and  thence  to  Brunswick  and 
Fernandino,  I  understand,  are  not  now  mem- 
bers of  the  association.    They  have  been. 

By  Commimonsr  Bras |^ 

Q.  Are  there  other  ships  that  bring  freight 
from  New  York  and  Boston  to  Savannah,  be- 
sides the  steamships  of  the  Southern  Railway 
Steamship  Association? 


A.  No  sir;  no  others  that  do  any  regular 
business. 

By  Mr.  Stahlman: 

Q.  Is  it  not  true  that  on  low  grades  of  freight, 
such  as  grain,  flour,  provisions,  etc.,  the  steam- 
ships have  strong  competition  between  Balti- 
more, Charleston,  Savannah  and  New  York 
with  the  schooners;  in  other  words,  unless  the 
rates  are  fixed  very  low  by  the  steamers,  that 
the  schooners  come  in  and  take  the  business? 

A.  Yes  sir;  that  is  the  fact.  Futhermore, 
the  schooners  come  in  empty  for  the  lumber 
business,  unless  they  can  get  something.  They 
come  in  for  return  freight  and  they  can  afford 
to  car^  very  low. 

Q.  You  say  that  the  schooners  frequentlj 
come  in  empty  for  the  purpose  of  taking  out 
cargoes  of  lumber? 

A.  Yes  sir. 

Q.  And  they  are  willing  to  bring  the  low 
grades  of  freight  in  at  a  nominal  rate  of  trans- 
portation, in  order  to  get  something  for  bal- 
last? 

A.  Yes  sir;  they  have  got  to  have  a  certain 
amount  of  ballast  I  believe  ships  have  been 
known  to  buy  ballast.    I  have  heard  so. 

Q.  Is  it  not  true  that  your  steamers,  during 
a  certain  season  of  the  year,  now,  for  example, 
are  coming  from  the  norUiem  ports  to  the 
Southern  ports  very  poorly  laden;  in  other 
words,  without  a  sufficient  amount  of  traffic  lo 
answer  even  for  ballast? 

A.  Yes  sir;  we  have  to  calculate  in  the 
company's  supply  of  rails  that  they  buy  and 
scatter  them  along  through  thq  season  so  as  to 
^ve  the  ships  a  •  certain  amount  of  ballast. 
They  have  to  provide  for  the  ballast  in  that 
way  to  some  extent. 

Q.  I  want  to  ask  if  vou  as  traffic  manager 
of  the  Central  Railroad  system,  including  Sie 
steamship  lines,  have  not  endeavored  to  secure 
a  fair  adjustment  of  rates  to  New  Orleans  and 
Mobile  and  Pensacola  on  business  from  the 
east,  particularly  in  which  you  are  most  inter- 
ested; and  whether  or  not  the  steamship  lines 
running  into  the  ports  of  Mobile  and  New 
Orleans  have  endeavored  to  cooperate  with 
you? 

A.  We  have  had  agreements  with  the  steam- 
ship lines  at  times  running  to  New  Orleans; 
but  even  at  the  same  rate  of  freight  we  trans- 
ported but  a  very  small  percentage  of  business, 
and  we  are  confident  it  was  on  account  of 
their  nonconformity  with  the  rates.  We  are 
satisfied  of  that. 

Q.  Were  you  apprised  of  the  fact  that  at  or 
about  the  5th  of  April  the  steamship  lines  run- 
ning between  New  York  and  New  Orleans 
undertook  to  advance  the  rates  materlsJly,  as- 
suming that  the  railroads  would  withdraw 
from  competition  for  that  traffic? 

A.  I  do  not  know  that  as  a  fact.  I  have 
had  it  proposed  by  the  steamship  lines  to  New 
Orleans  to  advance  the  rates  recently.  Whether 
it  was  about  the  5th  of  April  or  not  I  do  not 
know.  They  made  a  proposition  to  advance 
the  rate  to  New  Orleans.  I  think  it  was  sub- 
sequently to  the  5th  of  ApriL 

Mr,  Stahlman.  We  will  undertake  to 
show  that  hereafter. 

The  Witness.  I  have  no  proposition  of 
about  that  date. 
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T.  M.  EflMraon  appeared  before  the  Com- 
misaioo,  and  bavin;  been  duly  sworn  was  ez- 
■amined  as  follows: 

By  Mr,  H.  Walters: 

Q.  Wbat  podtton  do  you  oocapy? 

A.  I  am  general  frdgnt  and  passenger  agent 
•of  the  Atlantic  Coast  Line. 

Q.  Are  you  familiar  with  the  rates  that  are 
made  over  that  line? 

A  Yes  sir. 

Q.  How  are  the  Richmond  rates  made  to  and 
from  eastern  citiesT 

A.  The  rates  to  and  from  the  east  for  Rich- 
mond are  made  by  direct  steamer  lines  running 
to  certain  of  Uie  eastern  cities,  for  instance 
Kew  York  and  Philadelphia,  by  rail  and  water 
lines  to  Baltimore,  and  also  by  the  short  all 
rail  lines  running  directly  from  Richmond  to 
4he  eastern  cities. 

Q.  How  are  the  Richmond  rates  from  west- 
ern cities  made? 

A.  They  are  made  by  the  shorter  rail  lines, 
4Uid  the  basis  is  usually  the  rate  of  the  Balti- 
more Trunk  Lines  to  and  from  the  ysfious 
western  and  northwestern  cities. 

Q.  The  rates  to  and  from  Petersburg  are  made 
xeliUively  in  the  same  way? 

A.  The  rates  to  and  from  Petersbui^are 
made  practically  the  same  as  Richmond.  Their 
-situation  is  similar  in  every  respect,  IxMh  as 
regards  the  articles  they  consume  and  produce, 
■and  as  regards  the  mode  of  transportation  and 
the  different  facilities  they  have  for  reaching 
4he  different  trade  centers. 

Q.  What  is  the  method  adopted  for  making 
xatee  to  Tarboro,  Korth  Carolina? 

A.  They  are  ^vemed  by  the  rates  of  the 
water  lines  runmng  on  the  Tar  River  in  con- 
nection with  the  water  lines  running  through 
the  sounds  of  North  Cut>lina  and  connecting 
«t  Norfolk  with  the  ocean  steamship  lines. 
The  rates  are  fixed  by  these  lines,  and  the  rail 
lines  by  Wilmington  adopt  these  rates.  The 
territory  between  the  two  points,  Tarboro  and 
Wilmington  being  similar  to  the  Tarboro  situ- 
ation, the  rates  are  in  no  case  higher  for  the 
shorter  than  the  longer  distance;  but  that  is 
not  the  case  on  the  lines  working  out  towards 
Welden.  They  are  not  a  factor  In  making  the 
rates  that  exist  at  Tarboro. 

Q.  The  rates  at  Fayetteville,  North  Carolina, 
•competitive  rates,  are  made  how? 

A.  They  are  controlled  and  made  by  the 
steamboat  lines  on  the  Cape  Fear  River  at  the 
head  of  navigation,  in  connection  with  the 
ocean  transportation  lines  from  Wilmington 
to  New  York,  and  via  New  York  to  the  vanous 
points  that  are  reached.  The  combination  of 
these  water  line  rates  fixes  the  maximum  total 
which  can  be  observed  at  Fsjretteville.  Neither 
of  the  rail  lines  are  direct  factors  in  mt^ing 
the  rates. 

Q.  What  is  the  method  adopted  at  Wilming- 
ton. North  Carolina,  and  what  governs  the 
xatee  there? 

A.  The  rates  there  are  governed  by  the 
-steamer  lines  from  New  York,  to  Wilmington 
and  the  rail  lines  are  made  approximately  the 
«ame,  allowing  a  difference  of  insurance  and 
slowness  of  transportation.  Other  eastern 
cities  are  governed  by  the  rate  that  is  made 
between  New  York  and  Wiln^gton. 

Q.  And  the  western  rates? 

Iktsb  8. 


A.  The  western  rates  are  governed  in  the 
same  way,  by  the  trunk  line  rate  to  New  York 
plus  the  rate  f^m  New  YoriL  to  Wilmington 
by  steamer;  and  that  has  been  met  by  the  rail 
line  via  Ridmiond  into  Wilmington. 

Q.  The  line  into  Richmond  is  considered  as 
a  trunk  line? 

A.  Yes  sir;  as  I  said  before,  they  observe  the 
trunk  line  Baltimore  rates  to  Richmond  as  a 
general  rule. 

Q.  What  is  the  method  adopted  in  making 
the  competitive  rates  to  and  from  Columbia? 

A.  They  are  made  by  a  combination  of 
steamer  rates  from  the  east  to  Charleston  plus 
the  rate  authorized  and  i4>proved  by  the  South 
Csfolina  Conmussion  between  Charleston  and 
Columbia,  making  a  total  of  the  New  York 
and  oUier  eastern  city  rates  to  Columbia. 

By  the  CluUrmaju 

Q.  You  speak  of  the  rates  fixed  by  the  Stale 
Commission  of  North  Carolina. 

A.  No  sir;  I  am  speaking  of  the  rates  9k^ 
proved  by  the  Conunission  of  South  Carolina. 
Tbey  do  not  now  fix  the  rates.  When  they 
did  fix  them  they  observed  the  same  rule.  The 
rates  are  now  fixed  generally  by  the  ocean  car- 
riers and  by  the  railroad,  and  can  only  be 
dianged  by  Joint  consent.  They  tx  a  rate 
from  Charleston  to  Columbia  which  is  less 
than  the  intermediate  rate;  and  the  combina- 
tion of  that  rate  with  the  rate  the  steamers 
work  from  New  York  and  other  eastern  cities 
to  Charleston  fixes  the  Columbia  rate. 

Q.  And  that  is  less  than  the  rate  to  the  in- 
termediate points? 

A.  It  is  less  than  the  rate  to  the  intermediate 
points  on  all  lines  which  go  into  Columbia; 
certainly  so  by  our  lines. 

By  Mr.  Walters: 

Q.  The  rates  at  Charleston  are  competitive 
rates? 

A.  Yes  sir;  and  they  are  likewise  fixed  by 
the  steamer  lines  plying  directly  from  Charles- 
ton to  eastern  cities.  The  rsil  lines  are  no 
factors  there  in  making  the  rates;  at  least  the 
rail  lines  I  represent.  It  likewise  applies  to 
the  western  business  to  a  considerable  extent; 
but  wsr  do  not  do  theiwestem  business  in  there, 
and  so  I  can't  answer  that  matter  in  detaiL 

By  CJommisnoner  Braffs: 

Q.  How  many  steamSup  lines  run  from 
New  York  to  Richmond? 

A.  There  is  one  steamship  line,  the  Old  Do- 
minion Line.  They  have.  I  believe,  two  ships 
a  week,  or  possibly  three. 

Q.  Is  that  line  run  in  connection  with  the 
Ridimond  &  Danville  Railroad? 

A.  'Hiey  run  in  connection  with  the  Rich- 
mond and  Danville  Railroad  at  West  Point 
It  is  a  different  line,  I  believe.  They  have  nu- 
merous lines.  Some  of  their  ships  run  by  way 
of  West  Point,  but  I  am  not  certain  whether 
they  connect  with  the  Richmond  &  Danville 
or  not.    I  am  inclined  to  think  they  do  not 

Q.  Has  the  Old  Dominion  Line  no  connec- 
tion at  all  with  the  Richmond  &  Danville  Rail- 
road in  its  ownership  and  management? 

A.  As  I  said  before,  it  has'a  connecting  line 
at  West  Point  I  don't  think  it  connects  at 
Richmond  with  them. 

Q.  You  say  it  is  the  only  steamship  line  to 
Richmond  from  New  York? 

A.  I  know  of  no  other. 
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Q.  Is  there  any  steai&ship  line  from  Rich- 
mond to  Baltimore? 

A.  There  is  not  now.  There  is  a  steamship 
line  from  West  Point  in  connection  with  the 
York  River  Road. 

Q.    What  steamship  line  is  that? 

A.  The  Richmond,  York  River  and  Chesa- 
peake Bay  Steamboat  Company,  I  believe  it  is 
called. 

Q.  And  that  runs  in  connection  with  the 
Richmond  &  York  River  Railroad? 

A.  I  so  understand  it. 

Q.  Is  there  any  steamship  line  from  Rich- 
mond to  Boston? 

A-  There  is  not.  There  is  a  connection  by 
the  Newport  News  &  Mississippi  Valley  Road 
at  Newport  News  with  the  steamer  line  to 
Boston. 

Q.  Does  the  Mississippi  Valley  and  New- 
port News  Line  run  in  connection  with  the 
steamship  line  from  Newport  News? 

A.  They  run  in  connection  witii  the  steam- 
ship line  for  Boston  and  Providence  business. 

Q.  At  Norfolk  is  there  not  a  steamship  line 
that  runs  in  connection  with  the  Norfolk  & 
Western  Railroad? 

A.  Yes  sir. 

Q.  What  line  is  that? 

A.  To  what  point? 

Q.  Prom  Norfolk  to  New  York. 

A.  The  Old  Dominion  I  believe.  I  am  not 
familiar  enourii  with  these  lines  to  answer 
definitely.  I  have  no  connection  with  them. 
I  simj^y  know  they  are  there. 

Q.  Do  you  know  about  thd  steamship  line 
at  Wilmhigton? 

A.  Yes  sir. 

Q.  What  line  is  that? 

A.  It  is  known  as  the  New  York  &  Wil- 
mington Steamship  Company. 

Q.  Does  that  run  in  connection  with  any 
railroad  there? 

A.  Yes  sir;  it  runs  to  a  certain  extent  in 
connection  with  the  Wilmington,  Columbia 
&  Augusta,  and  Wilmington  &  Welden  Rail- 
roads; that  is,  it  brings  business  for  their  lo- 
cal stations. 

Q.  Do  you  know  what  steamship  lines  run 
from  New  York  to  Charleston? 

A.  There  are  several,  what  is  known  as  the 
Clyde  Line,  I  believe,  and  the  Quintard  Line. 
I  think  those  are  all. 

Q.  Do  they  run  in  connection  with  any  rail- 
road? 

A.  I  believe  they  run  in  connection  with  the 
lines  at  Charleston,  and  in  a  similar  manner 
with  the  steamslilp  connections  at  Wilmington 

to  the  lines  that  are  carrying  business 

from  and  to  them. 

Q.  Do  you  know  anything  about  the  Port 
Roval  Steamship  Line? 

A.  I  understand  there  is  a  line  there,  al- 
though I  know  nothing  about  it  from  personal 
knowledge. 

Q.  You  say  Fayetteville  is  the  head  of  navi- 
gauon  on  the  Cape  Fear  River? 

A.  Yes  sir. 

Q.  How  long  during  the  year  do  steamships 
ruu  from  Wilmington  up  to  Fayetteville? 

A.  They  run  off  and  on  all  seasons  of  the 
year.  They  depend  somewhat  on  the  frequen- 
cy of  the  rain,  but  I  believe  there  is  no  special 
season  of  the  year  when  it  can  be  considered 


as  certain  that  they  cannot  get  there.  They 
have  to  depend  on  the  weather. 

Q.  Are  they  small  boats  or  large  boats? 

A.  They  are  small  boats,  sir;  that  is,  boat» 
of  verv  light  draught,  but  boats  that  carry  a. 
great  aeal  of  freight 

Q.  Is  there  any  steamboat  that  goes  up  any^ 
river  from  Charleston  to  Columbia? 

A.  No  sir. 

Q.  Is  the  Tar  River  navigable  to  Tarboro  all 
the  year? 

A.  Not  all  the  year.  It  is  something  like 
the  Cape  Fear  River  in  that  respect.  For  the 
last  three  years  it  has  been  navi^ble  nearly  the- 
entire  year.    At  other  seasons  it  is  not. 

Q.  The  steamers  that  run  up  the  Tar  River 
are  small,  are  they  not? 

A.  They  are  light  draught  boats,  but  large- 
so  far  as  carrying  capacity  is  concerned. 

James  R.  O^^en  appeared  before  the- 
Commission  and  having  been  duly  sworn  was- 
examined  as  follows: 

By  Mr,  Stahlman; 

Q.  What  is  your  occupation,  and  where  da- 
you  reside? 

A.  Vice  Commissioner  of  the  Southern 
Railway  &  Steamship  Association;  Atlanta^ 
Georgia. 

Q.  You  are  familiar  with  the  business  of  this- 
section  of  the  country? 

A.  I  am  somewhat  familiar  with  it 

Q.  How  long  have  you  been  connect^  with 
the  railroad  systems  of  the  south? 

A.  With  the  East  Tennessee,  Virginia  ^ 
Georgia  road  since  1865.  until  last  February. 
Since  then,  for  one  year  as  Commissioner  of 
the  Associated  Roads,  and  since  April  1  as  I 
before  stated. 

Q.  Are  you  familiar  with  the  reasons  which- 
actuate  the  railroads  in  charging  a  less  rate  of 
transportation  on  western  produce,  or  charg- 
ing a  less  rate  on  the  products  of  the  south, 
going  west  or  north  between  the  Cities  of  Louis- 
ville, Charleston,  Savannah,  Brunswick  and: 
Wilmington  than  between  other  points? 

A.  I  Uiink  I  am. 

Q.  Will  you  please  state  to  the  Comaiission 
what  is  the  basis  upon  which  rates  are  adjust- 
ed, from  Louisville  to  Charleston,  for  instanced 

A.  I  will  state  that  what  affects  one  point  in 
the  west  affects  all  alike,  as  you  can  see.    The- 
rates  from  Louisville  to  Charleston  are  mad& 
as  hi^h  as  we  think  the  water  competition  will 
permit.    We  base  that  on  the  relative  movement 
of  business  between  the  rail  and  water  lines^ 
via  the  coast  and  the  interior  rail  lines.    From 
the  best  estimate  that  we  can  obtain,  the  rail 
lines  through  Louisville,  Cincinnati  and  other 
river  points,  have  not  done  more  than  forty  per 
cent  of  the  business  to  the  coast  so  far  as  w& 
are  able  to  get  the  statistics,  and  we  have  very 
full  statistics.    We  have  also  special  evidence- 
and  positive  proof  of  rates  on  provisions  being^ 
made  from  western  points — ^I  will  take  Hills- 
dale, Michi^n,  for  instance,  on  which  about, 
a  hundred  thousand  pounds  of  flour  have  been 
moved  in  the  last  week  at  a  rate  of  twenty- 
three  cents  to  New  York,  added  to  a  rate  of 
seven  cents  from  New  York  to  Savannah,  a. 
total  of  thirty  cents  per  hundred  pounds,  aa 
against  the  all  rail  rate  from  the  same  point 
through  Louisville  or  Cincinnati  of  fourteeik 
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cents  per  bimdred  poQiids  higher,  which  Is  the 
lowest  rate  we  csn  make.  In  fuk^  durinir  the 
month  of  Aprfl  onr  information  is  that  at  least 
serenty  per  cent  of  the  busineGS  going  to  the 
coast  dtieB  has  gone  Tia  the  eastern  poirts,  par- 
ticnlaiiT  Tia  KewpOTt  News  and  Baftimore, 


Q.  WiU  yon  please  state  to  the  Commission  'reason  should  see  fit  to  continue  to  compete  for 


what  is  the  basis  of  fixing  rates  to  points  in 
the  interior  near  the  Southern  Athmuc  Coast, 
say  Maoon,  Augusta,  Columbia  and  such 
points? 

A.  The  western  business  is  principally  a 
proTision  business.  You  can  enumerate  in 
about  five  articles  almost  all  the  articles 
shipped  from  the  west.  On  those  articles  to 
Aueusta  the  rates  are  made— on  bacon  six  cents 
higher  than  Charleston,  on  grain  and  flour 
four  cents  per  hundred  pounds  higher  than 
Charleston.  Those  are  the  princiiMil  articles 
that  are  shipped. 

By  the  Chadrauau  Higher  than  would 
be  made  by  rail  to  Charleston  T 

A.  Yes  sir. 

By  Mr,  StaMinan.  And  the  reasons 
for  that  are  that  the  water  lines  competing 
with  the  rail  lines  at  the  coast  would  charge 
about  that  rate? 

A.  That  is  it  exactly.  The  rate  to  Atlanta 
is  thus  made  arbitrarily  two  cents  less  than 
Augusta  for  the  purpose  of  enabling  Atlanta 
people  to  distribute  in  competition  with  Au- 
gusta. The  rate  to  Macon  is  made  the  same 
as  Augusta  for  the  same  reason.  I  have  the 
basis  of  a  large  number  of  points  that  I  can 
file  with  you  to  show  how  they  are  all  made. 

Q.  You  say  some  of  these  rates  are  forced 
upon  the  rail  lines  by  the  competition  of  the 
New  York  and  Baltimore  steamers  and  schoon- 
ers; and  you  say  that  the  rates  to  Atlanta  are 
arbitrarily  made  for  the  purpose  of  enabling 
Atluita  to  compete  with  the  other  markets. 
Do  YOU  know  of  any  rates  from  the  west  to 
this  int^or  country,  made  for  the  purpose  of 
giving  one  locality  similarly  situated,  one  com- 
merc&l  center,  any  advantage  over  another? 

A.  I  do  not.  I  believe  the  rates  are  as 
properly  and  fairly  adjusted  as  it  was  possible 
to  do  under  the  circumstances.  A  great  num- 
ber of  points  are  made  the  same  as  Atlanta  for 
the  reason  that  they  are  competing  with  At- 
lanta or  competing  with  each  other.  I  have 
promised  Mr.  Walker  to  file  with  him  ah  ex- 
planation of  the  basis  of  all  those  points. 

Q.  If  the  rail  lines  should  be  obliged  to  re- 
duce their  rates  of  transportation  to  interior 
points  corresponding  with  the  rates  to  the 
coast,  what  in  your  opinion  would  be  the  ef- 
fect upon  the*  railroad  transportation  compa- 
nies which  undertook  to  participate  in  the 
competitive  business  to  the  coast? 

A.  It  would  have  a  serious  effect  on  the 
revenue  of  the  roads  to  abandon  the  coast 
business. 

Q.  If  they  should  elect  to  continue  in  the 
coast  business,  and  vet  be  compelled  to  reduce 
the  rates  to  intermediate  points  for  shorter  dis- 
tances to  the  basis  of  coast  point  rates,  is  it,  or 
is  it  not  vour  opinion  that  the  railroads  would 
become  Bankrupt  under  such  an  adjustment? 

A.  I  think  it  is.  I  have  made  out  and  just 
had  completed  a  full  statement  of  the  entire 
business  with  all  the  coast  cities  from  all  west- 
em  points.    It  amounts  in  revenue  to  the  in- 
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terior  lines  south  of  the  Ohio  Biw  to  very 
nearly  a  million  dollars  a  year— the  business 
going  to  the  coast  cities— and  that  would  be  a 
very  serious  loss. 

Q.  I  do  not  think  yon  get  the  pcixX.    The 
point  I  make  is  this:  if  the  railroads  for  any 


that  million  dollars  worth  of  business  at  a 
comparativelv  low  rate,  and  should  be  forced 
to  rrauce  their  rates  to  and  from  intermediate 
points  to  the  total  rates  thus  fixed,  would  not 
the  effect  be  disastrous  to  all  of  the  railroads 
that  participated  in  such  business? 

A.  It  would  be  very  disastrous  indeed. 
There  is  no  question  about  that.  It  would  be 
an  immense  loss. 

Q.  As  Vice-Commissioner,  do  yon  know  of 
any  particular  complaints  from  parties  located 
in  this  section  of  country  at  points  that  are  not 
terminal  nor  competing  points,  and  not  given 
the  benefit  of  rates  to  such  points? 

A.  I  cannot  think  now  of  a  single  instance 
of  complaint  If  there  are  any  such  com- 
plaint^  they  have  not  been  made  to  me;  but, 
on  the  contrary,  I  have  been  told  bv  parties 
paying  more  revenue  to  the  roads  at  local  sta- 
tions than  any  other  parties  paid,  that  they 
were  perfectly  satisfied  with  the  local  rates 
paid  as  adjusted  bv  the  flailroad  Commission 
of  Oeorgia.  I  think  there  is  a  very  general 
feeling  of  satisfaction  with  those  rates  on  the 
part  of  the  shippers;  more  so  than  by  the 
roads. 

Q.  In  other  words,  it  is  your  conclusion 
that  the  people  of  this  section  are  satisfied  with 
the  present  adjustment  of  rates,  whether  lo- 
cated at  terminal  points  or  at  local  points;  and. 
if  at  local  points,  such  points  receiving,  as 
they  do  now  under  the  present  adjustment,  the 
benefit  of  the  competitive  rates  to  competitive 
points? 

A.  I  do  think  there  is  a  more  general  satis- 
faction with  the  adjustment  of  rates  at  both 
competitive  and  non-competitive  points  in  this 
territory,  than  in  any  other  section  of  the  coun- 
try. 

Q.  Is  it  not  true  that  a  large  proportion  of 
the  products  of  this  country^s  moved  on  long 
haul  rates;  for  instance,  rosin,  turpentine,  cot- 
ton, iron,  coal,  etc.  ? 

A.  I  think  the  majority  of  the  business 
brought  into  the  south  as  well  as  taken  out  of 
the  southern  territory  is  on  long  haul.  I  will 
say,  as  you  allude  to  rosin  and  turpentine  on 
the  coast,  that  the  steamship  lines  have  made 
rates  so  low  for  naval  stores  that  the  rail  lines 
don't  attempt  to  touch  that  business.  They 
let  it  go  by  water,  except  to  a  very  small  ex- 
tent. 

Q.  You  are  familiar  with  the  situation  so 
far  as  it  applies  to  the  rates  of  transportation 
on  traffic  to  and  from  the  western  Cities  of 
Louisville,  Cincinnati  and  Bt  Louis  with  New 
Orleans,  Mobile,  Pensacola,  Yicksburg  and 
Memphis.  What  is  the  controlling  factor  in 
the  adjustment  of  rates  between  those  cities? 

A.  The  controlling  factor  in  the  adjustment 
of  rates  between  St.  Louis  and  other  rlvei* 
points  and  New  Orleans  is,  of  course,  the  Ohio 
and  Mississippi  Rivers.  The  basis  to  Mobile 
is  the  same  as  to  New  Orleans,  or  probably 
the  same  as  the  open  rate  to  New  Orleans. 
The  rates  have  been  more  frequently  cut  to 
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New  Orleans  than  to  Mobile,  perliaps,  so  that 
Mobile  has  orobably  been  always  a  little  higher 
than  New  Orleans.  But  to  enable  Mobile  to 
compete  with  New  Orleans  in  the  interior,  the 
rule  is  pretty  general  to  make  it  about  as  near 
tl)')  New  Orleans  rate  as  can  be  ascertained. 

Q.  Will  you  explain  to  the  Commission  why 
the  rates  at  times  might  be  made  a  little  higher 
to  Mobile  than  to  New  Orleans? 

A.  Simply  because  it  is  not  always  possible 
to  follow  the  changes  on  the  Mississippi  Ri^er. 
The  rail  lines  are  more  regular  in  their  charges 
than  the  Mississippi  River. 

Q.  Is  there  not  another  element?  There  are 
regular  steamers  plyine  between  the  western 
cities  on  the  Ohio  and  Mississippi  Rivers  and 
New  Orleans? 

A.  That  is  what  I  mean  by  water  competi- 
tion. 

Q.  And  Mobile,  while  it  has  indirect  bene- 
£t,  yet  has  no  direct  water  competition? 

A.  Yes  sir.  In  order  to  enable  Mobile  to 
compete  in  distributing  to  the  interior,  we  have 
to  give  it  the  same  rates  as  New  Orleans,  and 
give  it  the  advantage  of  New  Orleans  compe- 
tition. 

Q.  In  other  words,  the  benefit? 

A.  Tes  sir;  the  benefit  of  New  Orleans 
competition. 

Q.  What  a£Fe^^t  the  rates  from  the  west  to 
Montgomery? 

A.  The  rates  from  the  west  to  Montgomery 
fire  made  by  taking  the  rate  to  Mobile  and  add- 
ing, as  near  as  we  can  ascertain,  the  rates  of 
the  steamboats  on  the  Alabama  River  from 
Mobile  to  Montgomery. 

Q.  In  other  words,  you  mean  to  say  that 
Montgomery  has  water  competition  and  that 
iixes  the  rate  of  transportation? 

A.  It  has  very  active  water  competition. 

Q.  Is  not  that  true  of  Belma? 

A.  The  same  line  runs  to  Selma  on  the  same 
river,  and  it  is  just  as  active  at  Selma  as  at 
Mon^omery.  There  are  two  steamboat  lines 
on  that  river  fighting  each  other  very  much, 
which  reduces  that  rate.  The  rate  on  grain 
and  provisions  is  not  over  five  cents  a  hundred 
today  from  Mobile  to  Montgomery,  while  the 
rail  rates  are  hi^er  than  that. 

Q.  Is  it  not  true  that  the  river  competition 
on  the  Ohio  and  Mississippi  Rivers  from  the 
west  has  the  same  effect  upon  the  business  to 
and  from  Vicksburg,  that  it  has  on  business  to 
and  from  New  Orleans? 

A.  It  is,  evidently. 

Q.  Is  it  not  also  true  that  it  affects  the  rates 
In  the  interior  of  Mississippi  via  Vicksburg, 
that  is  to  say,  for  instance,  to  Jackson  and 
Meridian? 

A.  It  does.  The  rates  to  Meridian  and  Jack- 
son are  made  by  adding  the  short  rail  rate  to 
the  long  water  rate.  Their  proximity  to  the 
Mississippi  River  absolutely  controls  those 
rates. 

Q.  And  what  applies  to  Vicksburg  also  ap- 
plies to  the  business  between  the  Mississippi 
and  Ohio  River  points  and  Memphis? 

A.  The  same,  of  course,  applies  to  all  river 
points. 

By  the  Chairman: 

Q.  What  determines  the  rate  from  the  west 
to  Atlanta? 

A.  As  I  explained  before,  the  rates  to  At- 


lanta are  made  two  cents  less  than  to  Augusta, 
to  enable  Atlanta  to  compete.  It  is  a  little 
shorter  distance. 

Q.  Then  it  Is  not  competitive  forces  exclu- 
sively that  determine  the  rate? 

A.  It  is  competition  between  the  markets  of 
Atlanta  and  Augusta. 

Q.  It  is  your  Judgment  of  what  would  be 
right  as  between  the  two  places? 

A.  It  is  something  that  has  been  established 
after  years  of  fighting  and  compromising. 
Neither  parties  were  satisfied,  but  both  parties 
are  satisfied  it  is  the  best  that  could  be  done. 

By  Chmmimoner  Morrison: 

Q.  Where  are  the  markets? 

A.  In  territory  contiguous  to  both  points. 
The  Georgia  railroad  extends  between  Atlanta 
and  Augusta.  They  both  want  to  supply  and 
distribute  business  to  that  territory;  and  a 
veiT  great  difference  in  rate  between  one  place 
and  the  other  would  give  the  city  having  the 
low  rate  the  best  chance  to  get  the  whole  Dusi- 
ness. 

*  Q.  When  you  come  the  other  way,  how 
is  it? 

A.  When  you  come  from  the  east? 

Q.  Yes;  by  way  of  Savannah. 

A.  As  was  explained  by  Mr.  Sindall,  there 
is  a  little-— he  didn't  explain  the  difference,  but 
he  explained  the  basis.  We  take  our  steam- 
ship rates  from  the  east. 

Q.  I  am  talking  about  results.  Which  is 
the  hiffher? 

A.  It  is  higher  from  the  east,  and  the  reason 
it  is  higher  from  the  east — 

Q.  Which  has  the  higher  rate  from  the  east, 
Atlanta  or  Augusta? 

A.  Atlanta  has  the  higher  rate  from  the  east 
It  can  stand,  probably,  a  little  higher  rate 
from  the  east  more  than  it  could  from  the 
west,  for  the  reason  that  the  eastern  i)usiness 
is  merchandise  and  dry  goods  on  which  the 
rate  does  not  affect  the  articles  distributed, 
while  from  the  west,  on  grain  and  provisions, 
a  very  small  difference  wiU  determine  the  point 
from  which  it  will  be  distributed. 

By  Commissioner  Walker: 

Q.  Ton  have  a  rate  established  to  Atlanta 
on  business  from  Chicago  and  Michigan 
through  Louisville.  Through  what  places 
does  that  business  pass  twenty  or  thirty  miles 
north  of  here? 

A.  Marietta  is  an  important  point  twenty 
miles  north  of  Atlanta. 

Q.  At  that  point  the  rate  is  higher  than  it  ii 
to  Atlanta,  is  it? 

A.  The  rate  is  slightly  higher  to  Marietta 
than  it  is  to  Atlanta.  I  will  give  you  the  ex- 
act figures.  The  rate  from  Atlanta  to  Louis- 
ville (and  the  rates  north  of  the  river  are  all 
based  on  Louisville  and  Cincinnati)  is  |1.07 
for  first  class.  To  Marietta  it  is  $1.26.  That 
is  made  by  adding  the  Georgia  Commission 
local  to  the  Atlanta  rate  in  that  special  case. 

Q.  What  Georgia  Commission  local  ? 

A.  The  full  Georgia  Commission  local  rata. 

Q.  From  where  to  where  ? 

A.  From  Atlanta  to  Marietta. 

Q.  Just  as  though  they  had  brought  the 
freight  down  and  carried  it  back  ? 

A.  Yes,  sir. 

Q.  Is  that  principle  adopted  at  the  various 
stations  in  that  vicinity  ? 
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A.  It  is  unit onnly  pursued  at  all  the  stations 
1)etween  Chattanooga  and  Atlanta.  The  rate 
is  made  by  the  lowest  combinadon  added 
either  to  Chattanooga  or  Atlanta. 

By  the  Chairman; 

Q.  If  I  understand  you,  the  highest  rate  in 
between  those  points  would  be  somewhere 
soar  the  center? 

A.  Not  necessarily.  The  basis  of  the  rate 
from  the  west  to  Chattanooga  is  the  same  rate 
per  mile  as  Atlanta,  to  enable  Chattanooga  to 
•distribute,  so  that  nearly  everything  on  the 
Western  Atlantic  Railroad  between  Atlanta 
and  Chattanooga  is  based  on  Chattanooga.  I 
can  tell  you  exactly  how  far  it  comes  down. 

Q.  Suppose  you  name  the  point  ? 

A.  It  comes  rery  close  to  Atlanta,  almost  to 
Atlanta. 

Q.  Is  that  the  furthest  point  north  ? 

A.  It  is  this  way :  Bolton  is  made  on  At- 
lanta, and  every  other  station  is  nuide  on  Chat- 
Canooga — ^that  is  on  some  classes.  I  find  in 
lookine  through  that  some  classes  are  nuide  on 
one  point  and  some  on  another.  There  is  not 
any  one  point  that  has  the  highest  intermedi- 
ate rate. 

By  ChmmisHoner  Walker: 

Q.  What  is  the  rate  to  Bolton  on  that  same 
class  that  you  gave  us  ? 

A.  The  rate  to  Bolton  is  $1.21. 

Q.  So  that  Marietta  is  a  little  higher  than 
Bolton? 

A.  Marietta  is  a  little  higher  than  Bolton. 

<i.  But  it  is  further  north? 

A.  It  is  further  north. 

Q.  Is  there  any  reason  connected  with  the 
movement  of  the  freight  whereby,  if  you  have 
a  car  load  of  flour  coming  from  Michigan  to 
Marietta,  you  should  charge  more  for  it  than 
you  should  to  Bolton  ? 

A.  I  think  that  introduces  a  pretty  large 
question.  It  introduces  the  question  whether 
local  rates  should  be  lower  than  through  rates. 
In  my  opinion  there  are  excellent  reasons  why 
ther  should  not. 

Q.  We  want  to  know  the  reasons  ? 

A.  I  think  there  are  other  gentlemen  here 
who  can  give  them  a  great  deal  better  than 
myself. 

Mr.  Stahlman.  I  do  not  think  you  have 
understood  the  question. 

The  Chairman.  I  think  he  has  under- 
stood the  question  very  well.  I  do  not  think 
anyone  could  make  it  more  intelligible. 

The  Witness.  I  do  not  know  how  to  an- 
swer it  in  a  few  words.  I  think  there  are  a 
good  many  people  who  can. 

Q.  I  should  like  to  know  what  reasons  there 
are  for  making  the  rate  from  Detroit  to  Mari- 
etta higher  than  the  rate  from  Detroit  to  Bol- 
ton. 

A.  Our  sohtbem  territory  is  mostly  an  agri- 
cultural territorv.  When  the  roads  were  built 
they  had  a  flxea  business  on  which  Uiey  had 
to  depend  for  their  fixed  expenses.  They 
were  dependent,  most  of  these  roads,  for  a 
lone  time,  on  that  purely  local  business.  They 
had  no  through  business  at  the  start.  By  and 
by,  when  other  roads  were  built  and  competit- 
ive points  were  established,  they  were  com- 
pellai  by  the  force  of  competition  to  accept 
low  rates  between  those  points  which  had 
competition.    If  they  had  adopted  the  plan  of 


reducing  their  local  rates  to  the  same  figure.-^, 
it  would  have  produced  absolute  bankruptcy. 
Their  pay  rolls  would  not  have  been  paid,  it 
was  purely  necessity  that  made  them.  We 
will  take  the  Alabama  Central  Road,  a  road 
with  which  Captain  Bragg  is  very  familiar,  no 
doubt  That  road  has  a  purely  local  business; 
nothing,  or  almost  nothing  but  cotton.  It  has 
a  certsin  number  of  bales  of  cotton  a  year  to 
carry,  dependent  on  the  seasons,  and  with 
more  or  less  every  year.  It  has  to  depend  on 
the  revenue  it  gets  on  that  cotton  for  its  ex- 
penses. It  has  to  provide  for  its  revenue  in 
proportion  to  that  They  do  almost  no 
through  business.  '^^^  ^^  ^^^  located 
where  they  can  do  it.  They  do  very  little 
through  business.  It  would  be  simple  bank- 
ruptcy if  they  adopted  this  plan  in  making 
their  rates. 

There  is  another  good  reason  that  I  think  I 
have  never  heard  given.  As  the  roads  are 
enabled  to  increase  their  through  business, 
although  they  may  do  it  at  a  very  small  profit, 
they  have  to  increase  the  expenses  of  running 
the  road,  and  the  local  territory  on  the  line  of 
the  road  gets  the  advantage  of  the  money 
spent  in  operating  this  increase  of  through 
business  which  is  brought  to  the  road.-  I  can 
give  the  Commission  instances  where  roads  in 
the  south  that  are  actively  engaged  in  through 
business  and  have  also  a  good  local  territory, 
spent  more  money  upon  the  line  of  their  road 
than  every  dollar  collected — more  than  that 
road  received — every  dollar  it  received  from 
the  people  of  every  local  station  on  that  road. 
I  think  that  is  a  good  reason  why  the  local  rates 
should  bear  a  larger  proportion  of  the — should 
be  larger  than  through  ones.  There  are  a  great 
many  points,  but  I  have  not  been  in  the  trans- 
portation department  at  all,  and  do  not  feel 
competent  to  speak.  There  are  a  great  many 
gentlemen  here  who  are  well  posted. 

Q.  So  far  as  the  cost  of  transportation  is 
concerned,  do  you  know  why  a  car  load  of 
flour  should  be  charged  more  if  left  at  Mari- 
etta than  at  Bolton  ? 

A.  I  take  it  the  business  does  not  go  to  Bol- 
ton so  much  in  carloads.  You  would  stop  a 
train  to  put  a  barrel  off ;  and  it  would  prob- 
ably cost  you  more  to  stop  your  train  at  that 
point  for  the  small  amount  of  business  you  do 
than  you  would  get  on  the  entire  freight 
shipped. 

Q.  That  is  a  reason  why  the  charge  should 
be  higher  at  Bolton  than  at  Marietta;  but  on 
the  contrary,  it  is  just  the  other  way. 

A.  That  is  controlled  by  the  competition  at 
Atlanta.  A  party  could  ship  to  Atlanta  and 
ship  back;  but  that  would  not  be  a  good  rea- 
son for  reducing  every  other  local  station  on 
the  road  which  was  not  similarly  situated. 

Q.  That  is  actually  the  fact,  is  it  ?  It  is  the 
low  rate  at  Atlanta  that  Axes  it 

A.  That  is  it  It  is  the  low  rate  at  Atlanta 
that  controls  Bolton.  You  will  find  that 
would  be  generally  true  if  we  were  compelled 
by  a  strict  construction  of  the  fourth  section 
to  advance  our  rates  to  these  competitive  points 
— ^the  result  would  simply  be  an  advance  to 
every  local  point. 

Q,  Why  do  you  say  a  strict  construction  of 
the  section  would  require  you  to  advance  your 
rates  to  Atlanta  ?  Why  could  you  not  make 
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your  Bolton  and  Marietta  rates  the  Atlanta 
rates  ? 

A.  It  would  reduce  the  revenues  of  the 
roads  more  than  they  could  stand. 

Q.  Why  could  you  not  take  an  iutermediate 
course,  raise  the  Atlanta  rate  a  little,  and  lower 
the  lates  at  intermediate  points  ? 

A.  That  is  exactly  how  we  have  figured.  I 
have  some  figures  based  on  such  a  calculation 
to  show  pretty  well  how  it  would  come  out. 
There  is  another  point  there.  By  advancing 
Atlanta  and  reducing  local  points  you  destroy 
the  cities.  The  railroads  have  not  felt  like 
taking  the  responsibility  of  destroying  these 
cities  In  which  a  great  deal  of  money  1ms  been 
invested.  We  prefer  to  leave  that  to  the  law, 
or  to  the  Commission. 

By  the  Chairman : 

Q.  Have  not  the  cities  been  largely  built  up 
by  the  preference  in  rates  they  have  received  ? 

A.  Yes  sir;  I  have  no  doubt  of  that;  but 
still  we  think  the  rates  are  both  just  and  rea- 
sonable. 

By  CommismneT  Walker : 

Q.  You  have  just  made  up  a  tariflP  whereby 
you  have  raised  the  rate  to  Atlanta  slightly, 
and  reduced  the  local  rates  above  Atlanta  to 
the  same  figure,  as  I  understand  you  ? 

A.  We  made  out  two  tariffs,  one  to  put  in- 
to effect  provided  we  did  not  get  the  suspen- 
sion, and  another  to  put  into  effect  provided 
we  had  to  construe  the  law  strictly. 

Q.  What  is  the  difference  between  those 
two  ideas,  in  your  view,  according  to  those 
tariffs? 

A.  I  have  not  got  the  local  points  figured 
out  and  couldn't  tell.  I  have  only  got  the 
competitive  points.  For  instance,  we  proposed 
to  put  into  effect  a  rate  from  Louisville  to 
Cincinnati  of  $1.26. 

Q.  That  is  taking  the  highest  intermediate 
rate,  is  it  not? 

A.  Yes  sir. 

Q.  Whjr  do  you  not  go  to  work  and  get  out 
a  tariff  raising  the  competitive  points  a  little 
and  then  reducing  the  local  points  to  the  same 
lines? 

A.  You  would  have  to  commence  at  the 
coast.  You  cannot  commence  at  Atlanta. 
You  would  have  to  commence  at  a  point 
where  you  have  water  competition.  It  would 
be  simply  impossible  for  the  roads  to  do  it. 
They  have  got  to  get  revenue.  It  would  be 
impossible  to  commence  at  the  remote  points 
where  you  come  in  competition  with  water 
transportation  and  grade  It  all  the  way.  You 
would  have  to  abandon  that  part  of  the  terri- 
tory entirely.  We  could  not  take  a  twenty- 
five  cent  rate  from  Cincinnati  to  Charleston 
and  grade  it  back.  It  would  be  ruin  to  the 
roads.  You  might  take  an  Atlanta  rate  and 
you  would  not  lose  much,  because  it  is  com- 
paratively high. 

By  Chmmissioner  Morrison: 

Q.  You  proceed  on  the  idea  that  you  would 
lose  in  quantity? 

A.  You  would.  The  profit  on  the  coast 
business  is  so  small  comparatively  that  the 
roads  would  be  compelled  to  give  that  up  and 
take  business  on  which  they  made  a  pront. 

By  Oommisnoner  Walker: 

Q.  You  would  have  to  start  with  the  high- 


est rate  at  some  point  this  side  of  the  coast? 

A.  Yes  sir. 

Q.  Some  point  like  Augusta,  or  perhaps  as 
far  inland  as  Atlanta? 

A.  Yes  sir. 

Q.  Have  you  attempted  to  see  where  that 
point  would  be?  « 

A.  I  have  not 

Q.  You  have  not  made  any  attempt  to  fix  a 
rate  on  that  basis? 

A.  I  have  not. 

By  Mr,  Alexander: 

Q.  Suppose  now  you  were  going  to  make 
your  tariff  in  that  way.  You  cannot  reduce 
evervthing  down  as  low  as  the  coast,  but 
would  go  back  and  take  Augusta  and  then 
proceed  from  that.  Would  not  that  make  a 
great  disparity  between  markets  on  the  coast 
and  the  line  from  which  you  started  to  level?* 

A.  It  would.  Itwould  absolutely  throw  the 
business  to  the  coast.  It  would  build  up  the 
cities  located  on  the  water  and  destroy  the 
cities  not  located  on  the  water.  It  would  have 
that  effect. 

Q.  So  if  you  adopt  that  principle  In  full  It 
will  carry  you  down  to  the  water  competition 
of  the  coast,  which  would  be  ruin  to  your 
road;  and  if  you  only  adopt  it  in  part,  you  dis- 
tribute the  equilibrium  between  the  coast 
market  and  the  interior  markets. 

Comimasioner  Morrison.  You  have  that 
inequality  everywhere  now.  Then  you  would 
have  it  in  one  territory. 

Mr.  Alexander.  It  is  not  inequality.  It 
is  grading.  Then  there  would  be  a  sharp 
drop. 

By  Commissioner  Walker: 

Q.  Why  cannot  this  be  done ^very  likely 

it  can,  but  I  want  to  know  the  reason,  if  any 
exists.  The  rate  to  Atlanta  will  be  established 
at  a  slight  advance  from  the  present  rate,  givin^^ 
all  points  back  as  far  as  Chattanooga  the  same 
rate;  the  rate  to  Augusta  established  in  the 
same  way,  giving  all  points  between  Atlanta 
and  Augusta  the  same  rate;  and  the  rate  U> 
Charleston  established  in  the  same  way.  Of 
course  you  may  at  the  far  point  on  the  sea  coast 
possibly  be  obliged  to  take  an  ocean  rate 
which  is  lower  than  the  Atlanta  or  Augusta 
rate;  but  why  cannot  all  the  IntermSiate 
points  be  worked  from  those  basing  pointa 
without  having  this  great  disparity  as  against 
the  local  stations? 

A.  We  do  not  think  there  is  a  very  great 
disparity  against  the  local  stations.  If  you 
will  examine  the  rates,  I  do  not  think  you  will 
find  it.  They  pay  a  little  higher  rate,  but  we 
have  either  got — 

Q.  Leave  out  the  "great"  and  then  answer 
the  question. 

A.  There  is  a  dis^rity;  yes  sir. 

By  Commissioner  Morrison: 

Q.  You  have  already  stated  that  in  fixing' 
the  rate  at  Atlanta  and  Augusta  you  take  inta 
consideration  something  else  besides  the  com* 
petition  and  the  cost  of  carrying;  that  is, 
equalization  of  business.  What  becomes  of 
the  people  between  the  two  cities?  There 
would  be  no  distributing  between  Atlanta 
and  Augusta? 

A.  None  has  been  recognized;  no  sir. 

By  Commissioner  Walker: 
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Q.  Is  there  any  practical  impossibility  in 
making  raies  in  the  way  I  have  stated? 

A.  I  do  not  think  it  is  possibly  to  make 
those  rates  in  the  way  you  have  suggested, 
without  the  roads  losing  a  very  large  amount 
of  revenue.  I  think  it  would  be  a  very  serious 
injury  to  them.  It  is  possible  that  the  roads 
might  be  able  to  do  it;  but  if  they  could  do  it, 
it  would  be  a  serious  iniury  to  communities, 
and  they  have  not  felt  like  taking  the  respon- 
sibility of  it. 

Q.  They  have  never  tried  to  make  any  such 
averaging  of  charges  as  I  have  suggested, 
have  they? 

A.  They  may  have  tried  to  make  it  for 
themselves.  It  would  be  better  to  get  that  in- 
formation froTA  each  line.  They  may  have 
worked  on  that.  As  an  association  we  have 
not  done  anything  of  that  sort. 

Q.  When  you  gave  out  to  the  public  what 
the  effect  oi  the  Interstate  Commerce  Law 
was  to  be,  you  simply  did  it  by  raising  the 
rates  to  the  distributing  points  to  the  highest 
intermediate  local? 

A.  In  some  cases  it  might  have  been  the 
highest  intermediate  local.  It  was  probably 
not  in  alL    It  would  not  be  in  all  cases. 

By  Mr,  Stithlman: 

Q.  Bo  I  understand  you  to  say  that  the 
tariff  was  made  assuming  that  the  law  re- 
quired an  advance  of  rates  to  terminal  points, 
and  Uiat  such  a  tariff  was  issued  before  the 
relief  was  asked  for? 

A.  I  say  that  we  figured  on  the  two  rates. 

Commimon&r  WaUcer.  It  was  made  pub- 
lic. It  was  not  issued  for  operation;  but  it 
was  given  to  the  press. 

The  Witness.  I  do  not  think  it  was  given 
to  the  press.  I  do  not  think  it  was.  I  never 
saw  it  out  of  the  records  of  our  office. 

Q.  Is  it  not  true  that  the  rail  rates  from  the 
west  do  not  at  all  times  control  the  rates  to 
Atlanta?  Is  it  not  true  that  when  the  rates 
from  Chicago  to  Baltimore  are  very  low, 
which  has  been  the  case  frequently — 

A.  I  have  known  instances  in  which  the 
combination  on  Bichmond  has  disturbed  it, 
but  I  don't  know  of  any  on  Baltin^ore.  My 
impression  is  that  there  has  not  been  any  on 
Baltimore,  though  others  may  know  better.  I 
know  the  combination  on  Bichmond  has 
sometimes  affected  it. 

Q.  Are  not  the  rates  as  adjusted  at  present 
due  largely  to  competition  over  which  the 
rail  lines  have  no  control  in  the  interior  as 
between  markets;  that  is,  the  grain  from  one 
section  reaching  this  territory  would  have  an 
effect  upon  the  rates  of  transportation  from 
another  section? 

A.  Yes  sir;  they  are  controlled  to  a  very 
large  extent  by  water.  For  instance,  the  rail 
lines  do  not  control  to- day  the  rate  on  provis- 
ions from  the  west  to  Montgomery.  Mont- 
gomery competes  with  Atlanta.  Therefore  if 
tlie  lines  interested  in  Atlanta  business  want 
to  do  any  business  they  have  got  to  make  such 
rates  as  will  compete  with  Montgomery,  which 
is  controlled  by  water;  so  to  uiat  extent  At- 
lanta would  be  controlled  by  water. 

Q.  As  between  terminal  and  local  points  is 
it  not  true,  and  is  it  not  an  element  in  the  ad- 
justment of  the  rates  as  between  those  points, 
that  the  business  of  reaching  the  terminal 
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points  pays  the  transportation  companies  two 
rates^  one  coming  in  and  another  going  out, 
and  that  that  is  not  the  case  at  local  points? 

A.  Yes  sir;  of  course  the  business  that  Is 
distributed  is  handled  twice  by  the  same  line 
always,  but  it  is  often  handled  by  the  same 
line. 

Q.  Have  you  heard  any  complaints  from 
Bolton  or  Marietta? 

A.  I  have  not. 

Q.  Or  any  other  point  on  the  Westem  At 
lantic  road? 

A.  I  have  not  heard  any  complaints.  I  have 
neither  heard  privately  nor  officially.  I  have 
only  been  in  this  territory  a  month,  but  we 
have  got  nothing  of  the  kind  officially  or  pri- 
vately. 

Q.  Yon  have  been  connected  with  the  busi- 
ness from  the  west  to  this  section  of  the  coun- 
try for  some  time? 

A.  Oh  yes,  sir;  for  a  great  many  years. 

Q.  You  are  a  member  of  the  lUkte  Commit- 
tee? 

A.  Yes  sir.  During  that  time  we  have 
probably  had  complaints,  but  I  have  not  heard 
of  any  complaints  for  the  last  two  or  three 
years.  I  believe  the  people  at  local  points  are 
generally  satisfied.  The  rates  are  established 
by  the  Commissions  of  (Georgia,  Alabama  and 
South  Carolina,  and  are  exceedingly  low. 

'By  ^mnUmoner  Walker: 

Q.  These  Coounissions  do  not  establish  the 
rate  from  Louisville? 

A.  Those  Commissions  establish  the  local 
rate  on  which  that  rate  is  based.  They  cer- 
tainly affect  it. 

Q.  They  do  not  establish  the  Interstate 
commerce  rate  on  fiour  from  the  ^eat  west? 

A.  No;  but  the  Georgia  Commission  rate  is 
charged  on  interstate  business. 

O.  After  you  once  get  it  into  the  State,  you 
ada  the  Georgia  Commission  rate  to  the  local 
point? 

A.  Yes  sir. 

By  CommiiBioner  Bra^^: 

Q.  You  say  the  rate  on  westem  freights  to 
Chattanooga  is  the  same  as  it  is  to  Atlanta? 

A.  The  same  rate  per  mile  as  to  Atlanta. 

Q.  How  does  it  differ  then  from  the  Atlanta 
rate? 

A.  It  is  188  miles  less  distance. 

Q.  Therefore  it  is  that  much  less? 

A.  Therefore  it  is  that  much  less. 

Q.  How  much  does  it  amount  to? 

A.  The  difference  on  first  class  between 
Louisville  and  Cincinnati  to  Chattanooga  and 
Atlanta  is  seventy-six  cents  to  Chattanooga 
and  $1.07  to  Atlanta. 

Q.  What  determines  the  rate  to  Chattanoo- 
ga? 

A.  It  is  simply  made  by  agreement  to  en- 
able Chattanooga  to  do  distributing  business; 
simply  by  agreement  of  the  lines. 

Q.  The  lines  terminating  at  Chattanooga? 

A.  Yes  sir;  an  old  basis  that  has  been  es- 
tablished for  years. 

'  Q.  Water  competition  has  nothing  to  do 
with  the  rate  at  Chattanooga? 

A.  Water  competition  has  ndthlng  to  do 
with  the  rate  at  Chattanooga,  except  so  far  as 
Atlanta  might  be  affected  by  water  competition. 

Q.  The  Tennessee  Biver  does  not  cut  any 
figure  in  it? 
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'  A.  The  Tennessee  does  not  cut  any  figure 
in  it  at  present  It  probably  will  in  a  short 
time. 

Q.  What  !s  the  rate  on  western  freight  to 
Decatur,  Alabama? 

A.  I  have  not  the  rate.  Ton  .will  have  to 
ask  Mr.  Gulp  about  that.  It  is  a  point  to 
which  we  have  never  made  any  rates  In  our  as- 
sociation. It  is  simply  made  by  agreement  be- 
tween the  Memphis  &  Charleston,  fmd  Louis- 
ville &  Nashville  roads. 

Q.  What  is  the  rate  to  Birmingham,  Ala- 
bama on  western  goods? 

A.  The  basis  is  the  same  rate  as  Montgom- 
ery. 

Q.  What  determines  that? 

A.  Competition  with  Montgomery  in  distrib- 
uting. 

Q.  Is  that  the  only  reason? 

A.  I  do  not  know  of  any  other  reason. 

Q.  What  is  the  rate  at  Rome,  Qeorgia,  on 
western  freights? 

A.  The  rate  to  Rome,  Georgia,  is  the  €^r- 
gia  Commission  rate  added  to  the  Chattanooga 
rate,  provided  it  does  not  make  a  higher  rate 
than  Atlan  ta.  In  no  case  is  Rome  higher  than 
Atlanta  from  the  west 

Q.  What  is  the  rate  to  Meridian,  Missis- 
sippi? 

A.  I  have  not  the  figures  of  the  rate  to  Me- 
ridian. It  is  variable  to  that  point  and  con- 
trolled by  the  rate  to  Yicksburg.  which  is  out 
of  our  control,  and  the  rate  from  Yicksburg. 
You  can  get  that  information  better  from  the 
representative  of  the  Cincinnati  Southern, New 
Orleans  &  Northeastern,  and  Yicksburg  &  Me- 
ridian roads. 

Q.  How  does  the  rate  at  Chattanooga  and 
the  rate  at  Memphis  correspond  on  western 
freights? 

A.  Our  lines  practically  make  no  rate  to 
Memphis.  The  business  comes  to  Memphis 
generally  now,  either  down  the  Mississippi 
Kiver,  or  from  Kansas  City  in  the  other  direc- 
tion. 

Q.  What  are  your  rates  at  Enozville  com- 
pared to  Chattanooga? 

A.  From  the  west  the  same  as  Chattanoo- 
ga. It  is  practically  the  same  distance  from 
the  west 

Q.  The  competition  then  has  nothinc;  to  do 
with  the  making  of  rates  at  Enoxvule  any 
more  than  Chattanooga? 

A.  The  reason  is  precisely  the  same.  It  is 
a  distributing  point  and  the  competition  is  for 
markets.  

Solomon  Haas  appeared  before  the  Com- 
mission, and  having  been  duly  affirmed,  was 
examined  as  follows 

By  Mr.  Stahlman: 

Q.  With  what  lines  of  railroacTare  you  con- 
nected and  in  what  capacity?  • 

A.  I  am  the  traffic  manager  of  the  Associat- 
ed Railways  of  Ylrginia  and  the  Carolinas, 
the  Piedmont  Air  Line,  the  Atlantic  Coast 
Line  and  the  Seaboard  Air  Line. 

Q  Please  state  to  the  CommissioA  the  basis 
of  nzing  rates  from  the  east  and  from  the  west 
to  southern  coast  points;  what  controls  the 
rates? 

A.  The  tmnk  lines  and  the  water  lines  from 


the  eastern  coast  control  the  rates  to  the  south- 
ern Atlantic  ports. 

Q.  Both  from  the  east  and  west? 

A.  Certainly.  The  trunk  lines  do  not  have 
anything  to  do  with  the  eastern  rates  to  the 
ports, 

Q.  Is  it  not  true  that  the  rates  from  the  west 
to  Macon,  Augusta  and  other  interior  pointa 
adjacent  to  the  coast  are  controlled  by  the 
rates  of  the  trunk  lines  and  steamships  to  the 
coast? 

A.  Not  always.  When  the  trunk  lines  are 
at  war  the  rates  are  very  low  to  Baltimore  and 
the  Chesapeake  &  Ohio  use  the  same  rate  to 
Richmond  as  to  Baltimore.  The  rate  to  Rich- 
mond fixes  the  Macon  rate  sometimes.  That 
is  verv  rarely  the  case.  (Generally  it  is  con- 
trolled by  the  rates  to  the  ports. 

Q.  The  rates  to  Augusta  and  Macon  are  so 
controlled? 

A.  Yes  sir;  generally. 

Q .  What  is  your  idea  as  to  the  existing  ratea 
from  the  west  to  Macon,  Augusta  and  Atlan- 
ta? What  is  your  view  as  to  the  necessity  of 
these  rates? 

A.  I  hardly  know  that  I  could  answer  that 
question  intelligently. 

Q.  What  are  your  reasons.  If  you  favor  a. 
lower  rate  from  the  west  to  Augusta  than  to 
an  intermediate  point  between  Augusta  and 
Atlanta? 

A.  That  would  depend  on  how  vou  were 
goin^  to  treat  Macon  and  Atlanta.  You  can't 
ffet  the  Macon  rate  any  higher  than  you  have 
it  now,  I  imagine.  To  put  Atlanta  upon  a 
fair  basis  with  Macon  and  allow  Atlanta  to  dis- 
tribute business  as  against  Macon,  vou  would 
necessarily  have  to  have  intermediate  pointa 
higher.  You  would  either  have  to  do  that,  in 
allprobability,  or  go  out  of  the  Macon  busi- 
ness, and  let  the  intermediate  rates  stand  where 
they  are,  or  put  them  up* 

Q.  Are  you  a  member  of  the  Rate  Commit- 
tee of  the  Southern  Railway  &  Steamship 
Association? 

A.  lam. 

Q.  And  you  have  participated  in  the  mak- 
ing of  the  rates  of  transportation  for  several 
years,  have  you  not? 

A.  Yes  sir;  but  we  have  not  made  any 
rates  to  the  local  stations;  only  to  the  terminal 
stations. 

Q.  As  a  member  of  that  committee,  do  yoa 
know  of  any  complaints  comins  up  from  local 
stations  asking  a  different  adjustment  from 
western  pointa? 

A.  No  sir;  I  think  not.  The  only  questlona 
of  differences  we  have  had  have  been  between 
such  places  as  Atlanta,  Macon,  Augusta,  Ath- 
ens. Dalton  and  other  competitive  points. 

Q.  The  complaints  have  oeen  from  the  com- 
petitive  points  and  not  from  the  local  points. 

A.  Yes  sir.  There  may  have  been  local 
complaints.  I  do  not  know.  They  have  not» 
I  think,  reached  the  rate  committee. 

Q.  You  participate  in  the  traffic  to  Birming- 
ham, do  you  not? 

A.  From  the  east;  yes  sir. 

Q.  What  effect  would  it  have  on  the  busi- 
ness of  your  company  if  you  were  to  level 
down  allyour  rates  on  the  basis  of  the  present 
I  rates  to  Birmingham  and  Montgomery? 
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A.  I  don't  think  we  would  be  able  to  op- 
erate very  long  if  we  did  that. 

Q.  Do  you  think  it  is  possible  for  you  to  se- 
cure an  adyance  of  rates  from  east  of  Birming- 
ham, or  would  the  rates  via  Mobile  and  the 
Gulf  or  through  New  Orleans  keep  the  figures 
down? 

A.  It  might  be  possible  to  squeeze  the  rates 
up  a  little  and  lose  a  little  more  business.  We 
would  not  get  any  more  money  by  putting  the 
rates  up.  We  would  throw  that  much  more 
on  the  water  lines  and  the  short  rail  lines.  I 
doubt  if  we  would  accomplish  anything  by  ad- 
yancing  the  rates. 

Q.  ^e  you  entirely  familiar  with  the  nature 
of  competition  existing  at  Mobile  and  Mont- 
gomery and  the  business  to  and  from  the  east? 

A.  I  think  so,  at  Montgomery  via  Mobile. 

Q.  Do  you  think  the  rates  to  Montgomery 
could  be  advanced? 

A.  No  sir;  I  think  not. 

Q.  OrtoSelma? 

A.  No  sir. 

Q.  It  is  your  judgment  that  the  rates  as  be- 
tween Montgomery  and  Atlanta  should  be 
made  practically  the  same,  so  as  to  give  each 
point  an  equal  showing  for  the  distribution  of 
business.  Is  not  that  about  the  idea  as  be- 
tween markets  almost  similarly  situated? 

A.  I  think  that  is  all  the  people  would  be 
willing  to  submit  to.    That  has  been  our  ex- 

Serience  in  the  rate  committee.  It  would  not 
0  for  me  at  this  late  day  to  say  any  other  rule 
could  be  followed.  That  has  been  a  subject 
we  have  been  wrestling  with  for  ten  or  fifteen 
years,  and  we  have  very  rarely,  if  ever,  tried 
to  depart  from  it.  We  have  talked  about  it 
several  times,  and  it  has  always  appeared  to  be 
more  or  less  of  a  trouble  as  between  these 
points  themselves. 

Q.  I  understand  you  to  say  that  the  troubles 
that  come  before  the  rate  committee  are  in  the 
nature  of  complaints  from  the  competing 
markets,  one  as  against  the.other? 

A.  Yes  sir. 

Q.  And  that  there  has  been  no  complaint 
from  intermediate  points? 

A.  I  do  not  remember  any.  It  is  possible 
that  they  might  not  have  gone  to  the  rate  com- 
mittee. They  may  have  gone  to  their  local 
roads.  I  do  not  remember  that  any  have  ever 
come  to  us. 

By  Mr.  George  M.  Rose: 

Q.  How  are  your  rates  made  to  Fayetteville, 
North  Carolina;  upon  what  basis? 

A.  They  are  made  as  high  as  we  think  they 
can  be  made  in  competition  with  the  water 
lines  to  Wilmington,  plus  the  rates  from  Wil- 
mington up  the  Uape  Fear  River. 

Q.  How  are  your  rates  made  to  Bennetts- 
ville,  Bouth  Carolina? 

A.  They  are  made  with  a  view  to  similar 
competition  from  Charleston;  by  the  same 
process. 

Q.  Over  what  river;  the  Pee  Dee  River? 

A.  Yes  sir. 

Q.  How  are  your  rates  made  to  Sanford? 

A.  The  same  as  to  Charlotte  now. 

Q.  But  the  rates  that  you  issue  for  the  asso- 
ciated lines  of  railroad  are  good  over  the  Cape 
Fear  and  Yadkin  Valley  Railroad  by  either 
line.  For  instance,  a  rate  to  Favetteville  is 
good  over  any  line  that  goes  into  Itiyetteville,? 
IimsB  S. 


A.  Yes  sir;  we  have  three  lines  and  the  rate 
is  good  over  any  of  the  three  lines. 

By  Oommissioner'BraLggi 

Q.  How  long  is  the  Pee  Dee  River  navigable 
up  to  Bennettsville? 

A.  Sometimes  it  is  navigable  only  a  month 
or  two  during  the  winter;  but  for  the  last  two* 
winters  it  has  been  navigable  all  the  season, 
according  to  my  recollection. 

Q.  Is  it  navigable  in  the  summer  and  fall  too  T 

A.  There  is  no  business  at  that  time.  I 
think  it  is  not  navieable. 

Q.  What  determmes  the  rate  to  Charlotte,. 
North  Carolina? 

A.  The  Charlotte  rate  is  determined  chiefiv 
from  eastern  cities  by  the  water  rate  to  Wil- 
mington plus  the  rate  from  Wilmington. 

Q.  How  is  the  Greensboro  rate  determined  f 

A.  By  the  Charlotte  rate. 

Q.  Is  it  the  same  as  the  Charlotte  rate? 

A.  It  is  a  fraction  lower  than  Charlotte. 
There  is  a  graded  rate. 

Q.  What  competition  is  there  that  deter- 
mines the  Greensboro  rate? 

A.  The  Cape  Fear  &  Yadkin  Valley  Road 
enters  Greensboro.  There  is  reallv  no  compe- 
tition  there.  The  lines  are  working  rather 
harmoniously. 

Q.  What  competition  determines  the  rate  at 
Spartanburg,  South  Carolina? 

A.  There  has  been  competition  there  for 
two  years,  I  think,  by  the  opening  of  the  Port 
Royal  &  Augusta  Road  into  that  country 
from  Augusta. 

Q.  What  determines  the  competition  at 
Greenville? 

A.  The  same  thing;  the  Florence  &  Green- 
ville Road. 


J.  M.  Culp  appeared  before  the  Commis- 
sion and  havlDg  been  duly  sworn  was  exam- 
ined  as  follows: 

By  Mr.  Stahlman: 

Q.  What  is  your  position  and  where  do  yoa 
reside? 

A.  I  am  the  general  freight  agent  of  the 
Louisville  &  Nashville  Railroad,  and  I  reside  at 
Louisville,  Kentucky. 

Q.  You  are  familiar  with  the  rates  of  trans- 
portation of  the  Louisville  &  Nashville  Road 
and  connecting  lines? 

A.  Somewhat,  sir. 

Q.  You  are  also  quite  familiar  with  the 
competition  from  the  west  to  the  south? 

A.  Yes  sir. 

Q.  Will  you  please  state  to  the  Commission 
what  controls  the  rates  to  the  southern  coast 
points  from  the  western  cities,  Chicago,  St. 
Iiouis,  Louisville,  Cincinnati,  etc.  ? 

A.  Ocean  competition  in  connection  with 
the  east  and  west  rail  lines;  trunk  lines. 

Q.  Have  not  repeated  efforts  been  made  to> 
arrive  at  an  adjustment  and  maintenance  of 
rates  between  the  west  and  southern  coast 
points  with  the  steamship  companies  and 
others  who  were  interested  in  the  traffic? 

A.  Yes  sir;  frequent  attempts  have  been 
made  and  occasionally  those  attempts  have 
resulted  in  apparent  success;  but  the  competi- 
tion and  the  rates  made  by  the  water  lineft 
have  been  lower  than  the  agreed  rates,  and 
the  result  has  been  failure. 
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Q.  Are  the  rates  to  Macon,  Augusta  and 
olher  points  adjacent  to  the  coast  in  the  in- 
terior of  Georgia  and  South  Carolina,  affected 
by  the  rates  to  the  coast? 

A.  Yes  sir. 

Q.  Are  the  rates  to  Atlanta  affected  at  times 
by  the  trunk  line  rates? 

A.  Yes  sir. 

Q.  Either  via  Richmond  or  Charleston  or 
Savannah? 

A.  Yes  sir;  they  are  via  Richmond,  and  di- 
rectly via  the  coast. ' 

Q.  Has  it  not  been  the  custom  as  far  as  it 
was  not  only  practicable  but  possible,  for 
transportation  companies  working  for  the 
business  between  the  west  and  the  south  ^  to 
endeavor  to  observe  a  mileage  basis  between 
points  similarly  situated? 

A.  Yes  sir.  I  know  of  no  points  similarly 
situated — no  competitive  points  where  the 
rates  are  higher.  I  do  not  call  to  mind  any 
now. 

Q.  There  are  no  reasons,  in  your  judgment, 
why  the  railroads  should  make  a  less  rate  to 
one  point,  or  why  they  are  making  less  rates  to 
one  point  than  another,  except  as  forced  to  do 
80  by  competition? 

A.  Competition  is  the  sole  reason  that 
forces  them  to  do  it;  the  sole  cause. 

Q.  Either  between  transportation  lines  or 
between  markets  ? 

A.  Either  between  transportation  lines  or 
between  markets. 

Q.  As  a  practical  railroad  man  would  you 
not  consider  it  a  part  of  your  duty  to  under- 
take to  protect  the  business  on  the  line  of  your 
road  and  the  cities  on  the  line  of  your  road, 
whether  terminal  or  local,  against  the  compe- 
tition of  markets  or  cities  located  on  other 
lines  of  roads  or  rivers  ?  That  is,  would  you 
not  make  the  adjustment  such,  or  endeavor  to 
do  so,  as  to  give  the  cities  and  towns  located 
on  the  line  of  your  road  a  fair  and  just  and 
equal  chance  with  the  competing  markets 
located  on  other  lines  ? 

A.    That  has  always  been  the  rule. 

Q.  Is  not  a  large  percentage  of  the  compe- 
tition due  to  the  fact,  at  a  number  of  inter- 
mediate points  in  this  section  of  the  country, 
that  the  rule  of  competition— 

A.  Do  you  have  reference  now  to  points  in 
this  territory,  or  to  points  on  the  Louisville  & 
Nashville  Railroad  ? 

Q.  Take  for  example  some  of  the  points  in 
the  interior  of  Georgia,  Athens,  Gainesville, 
Columbus  and  other  points  undertaking  to 
distribute  and  job  their  merchandise  to  the 
same  territory.  The  rates  have  been  so  ad- 
justed, have  they  not,  as  to  give  each  point  a 
fair  chance  to  do  business  ? 

A.  Yes.  sir.  Some  of  those  points  are 
directly  affected  by  water  competition,  and  it 
is  not  a  question  whether  we  will  or  will  not. 
If  we  do  not,  we  lose  the  business.  Others 
have  been  given  the  rates  which  they  have, 
because  of  competition  of  markets,  to  enable 
them  to  do  business.  As  I  said  before,  I  do 
not  know  any  rate  Uiat  is  less  than  the  rates  to 
local  stations  that  has  not  been  brought  about 
by  competition. 

Q.  If  one  point  should  be  favored  with 
water  competition,  and  there  was  a  line  of  rail- 
road existing  to  another  point,  you  would  so 


adjust  its  rates  to  that  point  as  to  enable  it,  if 
it  could  in  reason,  to  undertake  to  compete 
with  that  point  for  business,  being  interested 
in  building  up  its  own,  rather  than  a  distant 
city? 

A.    Yes  sir. 

Q.  You  have  been  connected  with  the  rate 
committee  of  the  Southern  Railway  and  Steam- 
ship Association  for  a  number  of  years  ? 

A.    Yes  sir ;  since  1880. 

Q.  Is  it,  or  is  it  not  true  that  the  rates  to 
the  interior  of  Georgia,  North  Carolina.  South 
Carolina,  and  Alabama,  particularly  (Georgia. 
South  Carolina  and  North  Carolina  and  also 
Florida,  have  been  very  much  disturbed  by 
the  great  reduction  and  change  in  rates  from 
the  west  to  the  eastern  seaboard  and  thence  by 
steamer  around  through  the  south  Atlantic 
coast  points  ? 

A.  Yes  sir.  So  much  so  is  that  the  case 
that  the  maiority  of  the  rates  to  North  Caro- 
lina— I  think  I  am  safe  in  sa3ring  all  of  them 
— and  the  majority  of  the  rates  to  South  Caro- 
lina, are  based  on  the  rates  to  Richmond  or 
other  eastern  points  and  the  rates  from  those 
points. 

Q.  The  rates  to  Atlanta,  even,  have  been 
frequently  disturbed. 

A.  The  rates  to  Atlanta  have  been  dis- 
turbed by  the  rates  of  the  Chesapeake  &  Ohio 
Railroad  to  Richmond,  plus  the  rate  from 
that  point 

Q.  In  your  experience  as  a  member  of  the 
Rate  Committee,  have  you  heard  anv  com- 
plaints coming  up  from  intermediate  points,  or 
nas  your  experience  on  the  line  of  road  of 
which  jou  are  general  freight  agent  been  such 
as  to  give  you  any  trouble  on  business  to  and 
from  intermediate  points  ? 

A.  Very  little,  sir.  Occasionally,  perhaps, 
there  will  be  a  complaint  from  some  local 
point,  but  it  i8  rare.  There  are  not  nearly  so 
many  from  the  local  points  as  from  the  points 
of  competition. 

Q.  So  far  as  vour  observation  goes,  is  there 
a  good  feeling  between  people  living  on  the 
line  of  the  Louisville  &  Nashville  Koad  and 
the  officers  of  the  road  ? 

A.    Verv  good,  sir,  so  far  as  I  know. 

Q.    And  they  are  reasonably  well  satisfied  ? 

A.    I  am  sure  of  it,  sir. 

Q.  They  do  not  expect  the  benefit  of  com- 
petition where  competition  does  not  exist  ? 

A.  No  sir.  I  say  no.  I  know  that  a  great  many 
do  not.  I  know  that  all  that  I  have  talked 
with  do  not,  and  that  has  been  a  great  many. 

Q.  Is  it  the  custom  of  the  Louisville  & 
Nashville  Railroad,  or  has  it  been  within  a 
series  of  years,  to  favor  one  shipper  as  against 
another,  or  one  community  as  against  another 
similarly  situated  ? 

A.    No  sir ;  it  has  not. 

Q.  Do  you  know  whether  it  is  the  practice 
of  the  connections  of  the  Louisville  &  Nash- 
ville Road  to  indulge  in  such  discriminations? 

A^  So  far  as  I  know  none  of  the  connec- 
tions of  the  road  favor  one  shipper  or  one 
locality  over  another,  the  circumstances  being 
similar  and  the  conditions  being  similar. 

Q.  Is  not  true  that  a  large  portion  of  the 
products  of  the  southern  country  go  long  dis- 
tances to  find  consuming  markets  ? 

A.    Tes  sir ;  I  might  say  nearly  the  entire 
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pcodoct  goei long  dlrtiacw  ;  pigiron.  ootton, 
jambcr,  saTal  itoraB,  iloe.  sugar,  elc 

Q.  Is  It  Bol  found  Deceaatiy  at  tim«B  In 
onxr  to  enable  the  prodocer  to  plaoe  his 
products  of  hunber,  pig  iron«  lioe  or  sugar  In 
competitioa  with  sodi  products  from  other 
sections  to  diarge  a  leas  rate  for  the  loom' 
distance  than  for  the  shorter  T  Tike  for  In- 
stance  the  rate  on  pi^  iron  ? 

A.  Yes  sir ;  it  IS.  Take  nig  iron  from 
Blrminghani,  Alabama,  to  New  York  or 
PhUaddphia  or  Baltimore.  The  rates  haTe 
been  made  in  oompetiti<m  with  other  iron. 
"RMXeB  of  freight  haTe  been  made  from  the 
Birmingham  ^strict  to  those  points  that  were 
lower  than  the  rates  to  intermediate  p<Nnts. 

Q.  Is  not  that  also  tme  of  ydlow  pine  lum- 
ber produced  in  Alabama  or  Georgia,  which 
comes  in  competition  with  the  pine  or  pc^ilar 
lumber  of  the  northwest  or  west  ? 

A.  Yes  sir ;  the  rates  on  pine  lumbw,  from 
Alabama  and  Georgia  to  points  on  the  lake 
are  lower  than  they  are  to  some  intermediate 
points. 

Q.  Do  you  know  whether  the  inroducers  of 
the  lumber  and  pig  iron  are  satisfied  with  the 
basis  of  adjustment  of  rates  from  this  section 
of  country  ?  I  refer  also  to  the  producers  of 
rosin,  rice,  and  other  products  of  Uie  country. 

A.  So  far  as  I  know,  they  are  satisfied,  or 
were  satisfied  with  the  adjustment  that  was  in 
effect  on  March  81.  They  are  not  satlsfied.how- 
ever,  with  the  adjustment  of  rates  between  the 
iron  district  and  points  north  of  the  Ohio 
'River.  The  lines  leading  from  the  Ohio  River 
north  have  adopted  the  long  and  short  haul 
literally,  and  there  has  been  a  great  deal  of 
complaint  on  the  part  of  the  pig  iron  men  at 
the  rates  which  we  are  compellM  to  make,  if 
we  make  at  all,  upon  the  rates  furnished  from 
the  Ohio  River  under  that  clause. 

Q.  Do  you  mean  to  say  that  the  lines  north 
of  the  Ohio  River  have  advanced  their  rates 
under  the  operations  of  the  Act  ? 

A.  They  have  adjusted  their  rates  under 
what  they  call  the  literal  construction  of  the 
fourth  clause— the  long  and  short  haul  clause. 

By  Commistumer  VfmXker  i 

Q.  Explain  how  they  have  changed  their 
rates  from  what  they  used  to  charge. 

A.  They  have  advanced  their  rates  from  the 
Ohio  River  to  Chicago  so  that  no  rate  between 
the  Ohio  River  and  a  point  south  of  Chicago 
shall  be  higher  than  the  rate  to  Chicago.  They 
have  advanced  the  rate  from  Clncmnati  to 
Pittsburgh  so  that  the  rate  shall  not  be  lower 
than  the  rate  from  Cincinnati  to  an  intermedi- 
ate point.  They  have  advanced  the  rate  from 
Cincinnati  to  Indianapolis,  so  that  the  rates 
shall  not  be  lower  than  the  rate  from  Cincin- 
nati or  Louisville  to  any  intermediate  point. 
They  have  advanced  the  rate  from  St.  Louis 
and  JBast  St  Louis  to  Missouri  River  points. 
Kansas  dtj  for  illustration,  so  that  the  rate 
from  St  Louis  and  East  St.  Louis  to  Kansas 
City  shall  not  be  lower  than  the  rate  from  St. 
Louis  and  East  St.  Louis  to  any  intermediate 
point 

By  Mr,  Stahlman : 

Q.    Is  not  that  true  also  of  lumber  ? 

A.  It  is  true  of  lumber.  I  have  not  heard  so 
much  complaint  from  the  lumber  men,  how- 
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ever,  ahhoogk  I  have  had  leltcfs  expreasii^ 
the  hoDs  that  the  thing  will  be  settled. 

By  QMiflWMMwr  WsOlMr: 

Q.  How  much  does  that  raise  the  lale  on 
pig  iron  from  LoulsriUeto  ChioagoT 

A.  It  raises  it  oominaUr  twen^flve  oenta  a 
Ion,  and  I  think  actually  fifty  cents  a  ton. 

q.  What  is  the  diffoencef 

A  Their  tariff  was  ^.75  before  and  iron 
has  beat  billed  at  tl.QO,  as  I  understand,  from 
the  Oliio  RiTtf .  That  is  the  proportion  of  the 
rate  coming  from  the  south. 

Q.  Why  can  you  not  do  that  nowt 

A.  They  require  these  ratea.  I  oannol  sty 
why  it  is  not  done. 

Q.  Do  you  know  of  any  reason  why  that 
cannot  be  done  now  Just  the  same  as  bef  oret 

A.  The  reason  is  I  suppose  that  they  feel 
that  they  can't  do  it  I  don't  know  about  that 
however.  It  is  because  the  lines  south 
would  have  to  stand  that  twen^-five  or  fif^ 
cents  a  ton  out  of  its  proportion,  and  there  is 
no  reason  why  it  should  do  it  If  before,  a 
ttirough  rate  was  made  to  Ohioago  based  on 
$1.60  a  ton  from  the  river,  and  that  proportion 
is  now  advanced  to  $8  and  the  same  through 
rate  is  continued,  the  fifty  oents  must  be  borne 
by  the  lines  south  of  the  river. 

Q.  What  was  the  through  rate  before  fh>m 
Louisville  to  Chicago  for  pig  iron? 

A.  It  varied.  For  illustration,  let  us  say  it 
was  $8.50  a  ton  to  the  Ohio  River,  and  let  us  si^ 
it  was  $5  a  ton  from  Birmingham  to  Chicago. 

Q.  You  are  gettingaw«y  from  what  we 
were  talking  about.  What  was  the  rate  from 
Louisville  to  Chicago  shortly  prior  to  this  Law 
going  into  effect? 

A.  From  the  Ohio  River  $1.75. 

Q.  You  say  they  prorated  with  you  on  a 
throuffh  rate  at  $1.50? 

A  1  do  not  say  they  prorated.  I  say  their 
proportion  was  $1.50.  I  do  not  say  ftl.75 
mignt  not  have  been  charged  on  some  iron, 
but  a  great  deal  of  iron  was  carried  at  $1.50. 

Q.  They  have  raised  the  rate  now  to  $d? 

A.  Yes  sir. 

Q.  Why  can  they  not  make  a  through  rate 
for  $1.75? 

A.  Do  you  mean  why  can't  thev  make  a  rate 
from  Birmingham  their  proportion  of  which 
will  he  $1.75? 

Q.  Yes. 

A.  I  do  not  know,  dr. 

Q.  Why  can  they  not  make  a  rate  from  Bir* 
minsham,  their  proportion  of  which  will  be 
$1.50,  Just  the  same  as  it  was  before? 

A.  I  do  not  know,  sir;  but  if  you  will  let  me 
give  you  my  opinion,  it  is  not  to  make  through 
rates  divisiole  upon  pro  rata  percentages  with 
the  lines  which  will  not  conform  to  the  inter- 
pretation of  the  long  and  short  haul  clause  of 
the  eastern  lines. 

By  the  Chairman: 

Q.  Do  you  mean  by  that  that  they  desire 
the  law  to  be  enforced  strictly  according  to  its 
terms? 

A.  It  looks  that  way  as  to  some  of  them. 

By  Mr.  Stahlman: 

Q.  Mavnot  this  be  the  the  moving  cause: 
The  roaos  from  the  river  to  Chicago  having 
endeavored  to  carry  out  this  law  under  the 
leveling  process  which  the  law  calls  for  with- 
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out  any  change,  they  find  it  necessary  in  order 
to  hold  their  revenue  to  about  what  it  was  be- 
fore, to  advance  their  rates  very  much  from 
terminal  point  to  terminal  point  to  correspond 
to  the  reductions  whether  on  the  same  classes 
or  some  other  classes,  and  the  revenue  that  may 
be  made  between  intermediate  points? 

A.  That  may  be  the  reason. 

Q.  Is  not  the  reference  that  you  make  to 
nominal  rates  this:  That  the  published  rate 
was  $1.75,  and  that  the  railroad,  in  order  to 
get  the  business,  before  the  enactment  of  this 
law,  made  a  concessson  of  twenty-five  cents  a 
ton  to  the  shipper  or  to  the  receiver,  which 
under  the  law  that  th^e  must  be  an  open  rate 
is  not  admissible? 

A.  Yes  sir. 

By  Commissioner  Walker: 

Q.  Is  that  so,  or  was  it  simply  a  rate  that 
every  shipper  had  alike? 

A.  It  was  a  rebate  in  some  cases,  I  know. 

Q.  Was  it  special  to  certain  shippers? 

A.  Perhaps  any  shipper  who  asked  for  it 
may  have  obtainea  it  or  ft  may  have  been  given . 
to  all.  It  is  an  arrangement  with  which  the 
lines  south  of  the  Ohio  River  had  nothing  to 
do.  It  was  done  by  the  lines  north  with  the 
pig  iron  shippers,  some  of  whom  were  located 
at  Cincinnati  and  Louisville  and  other  places 
north.  Therefore  I  cannot  say  whether  it  was 
with  all  shippers  or  only  a  part. 

Q.  Then  the  change  in  the  rate  is  simply 
takine  away  that  rebate? 

A.  1^0  sir;  there  is  an  advance  of  twenty- 
five  cents  a  ton;  from  $1.75  to  $3. 

Q.  A  general  advance? 

A.  Yes  sir. 

By  Mr.  Stahlman: 

Q.  Is  not  the  liunber  trafiSc,  the  pig  iron 
trzmc  and  the  cotton  traffic  which  moves  for 
lone  distances  about  the  entire  product  of  this 
secuon  of  Uie  country  besides  rice,  sugar  and 
the  products  of  cotton? 

A.  Yes  sir;  lumber,  pig  iron  and  cotton 
comprise  nearly  the  entire  exports  from  this 
section. 

Q.  I  want  to  ask  you  what  effect  you  think 
the  leveling  process  under  this  Bill,  if  it 
should  be  rigidly  construed  or  enforced,  would 
have  on  the  consumption  of  all  the  business 
to  be  carried  to  and  from  local  points?  In 
other  words,  is  it  not  true  that  this  section  of 
country  consiunes  just  so  much  western  prod- 
uce, and  no  matter  what  the  rate  may  be,  you 
cannot  bring  more  than  just  so  much  down 
here,  a  sufficient  quantity  to  feed  the  people 
and  to  feed  the  stock;  and  that  there  are  no 
other  means  of  disposing  of  any  western  prod- 
uce. 

A.  I  don't  think  there  is  any  question  about 
that.  I  think  the  leveling  process  would  re- 
sult perhaps  in  the  property  being  shipped 
direct  without  any  increase  in  the  consumption 
of  our  exports  at  all. 

Q.  Do  you  catch  the  point? 

A.  I  think  so. 

Q.  Is  there  just  so  much  business  coming 
into  this  country  that  is  not  likely  to  be  in- 
creased or  diminished? 

A.  It  would  not  be  increased  by  a  reduc- 
tion in  rates,  or  diminished. 

Q.  It  might  be  diminished  by  raising  the 


rates  so  high  that  home  production  would  be 
necessary,  might  it  not? 

A.  That  might  be  the  case. 

Q.  But  beyond  that  there  cannot  be  any  in- 
crease? 

A.  I  think  not.  I  don't  think  there  can  be 
any  increase  in  the  consumption. 

Q.  In  that  respect  the  business  of  the  south- 
em  roads  differs  very  materially  from  the  bus- 
iness of  the  trunk  lines  of  the  west? 

A.  I  think  so.  There  is  no  time  when  al- 
most anything  a  man  has  to  sell  or  ship  can- 
not be  disposed  of  in  the  eastern  seaboard 
towns,  especially  in  New  York,  if  he  will  take 
the  right  price  for  it.  He  can  sell  anything 
for  export. 

Q.  'There  are  times  when  you  cannot  sell 
anything  here  for  any  price,  almost? 

A.  Except  possibly  it  might  be  boueht  at  & 
very  low  price,  and  neld  to  take  the  ];3ace  of 
what  would  otherwise  be  bought  later  on. 

By  Commissioner  Bra^^: 

Q.  You  have  been  en^ged  in  the  railroad 
freight  business  a  long  time,  have  you  not? 

A.  Between  sixteen  and  seventeen  years. 

Q.  You  are  a  member  of  the  Rate  Commit- 
tee of  the  Southern  Railway  <&  Steamship  As> 
sociation? 

A.  Yes  sir. 

Q.  Do  you  know  in  a  general  way  the  busi- 
ness and  traffic  of  the  lines  north  of  the  Ohio 
River?  You  have  a  branch  of  your  road  run- 
ning to  Chicago,  have  you  not? 

A.  No  sir.  We  have  a  road  running  from 
Louisville  to  Cincinnati  and  one  from  Evans- 
ville  to  East  St.  Louis. 

Q.  Did  you  not  formerly  have  a  branch  of 
your  line  running  to  Chicago,  a  leased  line? 

A.  No  sir. 

Q.  As  a  railroad  man  you  know  In  a  general 
way  what  their  traffic  and  business  is? 

A.  In  a  general  way;  yes  sir. 

Q.  Will  you  give  us  from  a  railroad  stand- 
point what  you  understand  or  know  to  be  the 
reasons  why  they  make  their  tariff  as  you  have 
stated,  and  why  the  railroads  south  of  the 
Ohio  River  cannot  make  it  that  way  without  a 
greater  loss? 

A.  There  are  a  number  of  reasons.  One  ia 
that  thbir  traffic  is  much  heavier  per  mile. 
Another  is  that  the  grades  of  many  of  the 
western  roads  north  of  the  Ohio  River  are  lesa 
than  those  of  a  good  many  of  the  southern 
roads.  The  main  reason,  however,  is  the  larg- 
er volume  of  traffic. 

Q.  They  have  a  much  larger  traffic  from  in- 
termediate points.  That  is  what  you  mean  to 
say? 

A.  Yes  sir.  On  some  of  those  eastern  roads 
it  looks  like  you  were  riding  through  a  city  all 
tlxe  way  along,  almost. 

By  the  Chairman: 

Q.  If  I  understand  you,  your  company  has 
not  made  an  effort  to  conform  your  tariff  of 
freight  to  the  new  law  as  yet? 

A.  Except  that  we  prepared  a  line  of  rates 
based  upon  not  more  for  the  short  haul  than  for 
the  long  haul,  which  was  prepared  for  use  pro- 
vided we  could  get  no  suspension. 

Q.  You  made  ho  attempt  to  put  that  in 
force? 

A.  No  sir. 
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Q.  You  alluded  In  your  testimony  to  cir- 
cumstances which  might  force  you  to  charee 
less  from  the  north  to  Atlanta  for  example, 
and  also  from  the  south,  than  to  intermediate 
points.  What  do  you  understand  to  be  the 
circumstances  and  conditions  that  would  per- 
mit that?  What  do  you  take  into  account  as 
coDStitudng  such  circumstances? 

A.  The  competition  of  the  roads  themselves 
at  Atlanta  and  the  competition  of  markets. 

Q.  These  circumstances,  in  other  words, 
which  you  have  been  in  the  habit  of  taking 
into  account  in  fixing  rates? 

A.  Yes  sir. 


C.  D.  Owens  appeared  before  the  Com- 
mission, and  having  been  duly  sworn  was  ex- 
amined as  follows 

By  Mr.  Chisholm: 

Q.  Please  state  your  position? 

A.  I  am  the  traffic  manager  of  the  Charles- 
ton &  Savannah  Railroad,  and  the  Savannah, 
Florida  &  Western  Railroad. 

Q.  What  are  the  connections  of  the  Charles- 
ton &  Savannah  Railroad? 

A.  The  Charleston  &  Savannah  Railroad 
has  first  a  rail  connection  with  the  Northeast- 
ern Railroad  and  its  connections  north.  It 
has  connections  also  via  the  Central  Line  of 
Steamships  from  that  point.  Its  connection 
south  is  first  at  Yemassee  with  the  Port  Royal 
and  Au^ta  Road,  north  to  Augusta  and 
south  to  Tort  Royal.  At  Savannah  it  connects 
with  the  Savannah,  Florida  &  Western  and  the 
Georgia  Central  system. 

Q.  What  are  its  competitors? 

A.  Its  competitors  are  mainlv  lines  of  steam- 
ships running  from  eastern  cities  to  &ivannah 
and  to  Florida,  the  steamship  line  known  as 
the  Clyde  Line  running  from  New  York  to 
Charleston,  making  a  stop  there  and  from 
there  on  to  Florida  points  direct,  and  the 
other  lines  formerly  known  as  the  Quintard, 
but  now  known  as  the  New  York  and  Charles- 
ton, from  New  York  to  Charleston,  and  from 
Charleston  to  Fernandina. 

Q.  Are  there  any  points  on  the  Charleston 
&  Savannah  Railroad  where  less  is  charged  for 
a  long  than  for  a  shorter  distance? 

A.  l^ot  on  the  line  of  its  road  proper. 

Q.  Are  there  any  aggregate  rates  of  that 
kind? 

A.  There  are  at  points  beyond  Savannah  in 
connection  with  the  Savannah,  Florida  <& 
Western  system.  There  the  amount  in  the 
aggregate  would  be  less  than  we  receive  as  be- 
tween business  originating  at  Charleston  and 
terminating  in  Savannah. 

Q.  Why  has  that  rate  been  so  made? 

A.  Because  the  tate  proper  has  been  domi- 
nated by  a  water  line  over  which  it  has  no  con- 
trol. 

Q.  What  are  the  connections  of  the  Savan- 
nah, Florida  A;  Western  Railroad? 

A.  Going  south  the  first  is  the  East  Tennes- 
see, Virginia  <&  Georgia  Railroad  at  Jesup. 
Next  it  connects  at  Waycross  with  the  Bruns- 
wick &  Western,  and  one  stem  of  the  road  runs 
from  Waycross  to  Jacksonville.  Going  back 
to  Waycross  and  following  the  line  out Itthen 
runs  to  Live  Oak  and  Gainesville,  with  a 
branch  to  Lake  City.    It  also  has  a  stem  at 
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Dupont,  running  from  there  to  Albany, 
Georgia.  At  Albany  it  connects  with  the  Cen- 
tral and  Southwestern  systems,  and  also  it  has 
a  further  eztention  to  the  Chattahoochee  River, 
where  it  connects  with  the  Pensacola  and  At- 
lantic Road  and  with  the  Chattahoochee  River, 
both  of  which  they  connect  with  and  compete 
with  for  business  at  those  points.  They  con-^ 
nect  from  the  river  with  the  boats  of  the  Chat-* 
tahoochee  River,  and  they  compete  with  those 
very  boats.  They  also  compete  with  the  Pen- 
sacola and  Atlantic  system  of  the  Louisville 
&  Nashville  Road  for  the  business  west  of  the 
Chattahoochee  River. 

Q.  Have  you  seen  the  map  that  was  at- 
tached to  the  petition  of  the  Savannah,  Flori- 
da &  Western  Railway? 

A.  I  have. 

Q.  Does  that  map  show  that  road? 

A.  That  map  shows  the  system  correctly,  as 
it  exists. 

Q.  It  shows  all  the  terminal  and  Junctional 
points? 

A.  Yes  sir;  it  shows  all  the  terminal  and 
junctional  points. 

Q.  Are  there  any  points  upon  that  road 
where  less  is  charged  for  a  greater  than  for  a 
shorter  distance? 

A.  That  question  requires  this  answer  as 
near  as  I  can  give  it:  Our  rates  are  made  up 
for  the  State  of  Georgia  by  the  Commissioners 
of  the  State  of  Georria.  We  have  applied 
that  rate  to  our  points  in  Florida;  that  is,  from 
an  intermediate  point,  not  a  junctional  or  com- 
petitive point,  originating  in  G^rgia  to  a  point 
in  Floriaa  not  competitive  or  junctional,  we 
use  the  Commissioners'  tariff  for  the  State  of 
CKeorgia.  If  the  business  originates  in  Savan- 
nah and  then  terminates  at  a  point  in  Florida, 
that  principle  will  not  apply.  We  there  charge 
less  for  the  longer  than  for  the  shorter  haul. 

Q.  Why? 

A.  Because  that  rate  is  dominated  by  a 
water  route  over  which  we  have  no  control. 

Q.  What  are  those  water  routes? 

A.  The  water  routes  are:  first,  the  lines  that 
run  to  Charleston  and  Fernandida,  then  a  di- 
rect steamship  line  that  runs  from  New  York 
to  Fernandina;  next,  a  st^lmshi^  line  that  runs 
from  Savannah  to  Fernandina.  They  natur- 
ally make  the  rate.  Jacksonville  itself  is  the 
metropolis  of  Florida,  and  has  water  connec- 
tions all  the  way.  Not  only  does  Jacksonville 
have  this  water  connection,  but  Palatka,  sixty 
odd  miles  above  it,  can  take  a  schooner  draw- 
ing from  ten  to  twelve  feet  of  water  and  even 
more,  and  take  the  cargo  right  up  there  and 
make  a  distributing  center  from  Palatka  into 
the  interior  of  the  State.  These  facts  we  have 
to  recognize  in  the  making  of  our  rates. 

By  Qnamisxioner  Walker: 

Q.  Is  Gainesville  affected  in  that  way? 

A.  To  this  extent:  It  is  some  fifty  miles 
from  Palatka  to  Gainesville,  and  that  would 
dominate  the  rate  at  Palatka.  We  have  hither- 
to made  our  rates  based  on  the  Palatka  rate  to 
Gainesville  as  a  terminal  point  Our  rate  to 
Gainesville  should  be  the  same  as  the  Palatka 
rate.  That  is  the  principle  with  us  in  making 
the  rate  to  that  point 

By  Mr,  Chisholm: 

Q.  Have  you  any  poiots  where  you  have 
charged  less  for  a  greater  distance  than  for  & 
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out  any  chaDge,  they  find  it  necessary  in  order 
to  hold  their  revenue  to  about  what  it  was  be- 
fore, to  advance  their  rates  very  much  from 
terminal  point  to  terminal  point  to  correspond 
to  the  reductions  whether  on  the  same  classes 
or  some  other  classes,  and  the  revenue  that  may 
be  made  between  intermediate  points? 

A.  That  may  be  the  reason. 

Q.  Is  not  the  reference  that  you  make  to 
nominal  rates  this:  That  the  published  rate 
was  $1.75,  and  that  the  railroaa,  in  order  to 
set  the  business,  before  the  enactment  of  this 
law,  made  a  concessson  of  twenty-five  cents  a 
ton  to  the  shipper  or  to  the  receiver,  which 
under  the  law  that  th^e  must  be  an  open  rate 
is  not  admissible? 

A.  Yes  sir. 

By  Commissioner  Walker: 

Q.  Is  that  so,  or  was  it  simply  a  rate  that 
every  shipper  had  alike? 

A.  It  was  a  rebate  in  some  cases,  I  know. 

Q.  Was  it  special  to  certain  shippers? 

A.  Perhaps  any  shipper  who  asked  for  it 
may  have  obtaineait  or  It  may  have  been  given 
to  all.  It  is  an  arrangement  with  which  the 
lines  south  of  the  Ohio  River  had  nothing  to 
do.  It  was  done  by  the  lines  north  with  the 
pig  iron  shippers,  some  of  whom  were  located 
at  Cincinnati  and  Louisville  and  other  places 
north.  Therefore  I  cannot  say  whether  it  was 
with  all  shippers  or  only  a  part. 

Q.  Then  the  change  in  the  rate  Is  simply 
taklne  away  that  rebate? 

A.  1^0  sur;  there  is  an  advance  of  twenty- 
five  cents  a  ton;  from  $1.75  to  $2. 

Q.  A  general  advance? 

A.  YessSr. 

By  Mr.  Stahlman; 

Q.  Is  not  the  lumber  trafiSc,  the  pig  iron 
trc&c  and  the  cotton  traffic  which  moves  for 
lone  distances  about  the  entire  product  of  this 
secuon  of  the  country  besides  rice,  sugar  and 
the  products  of  cotton? 

A.  Yes  sir;  lumber,  pig  iron  and  cotton 
comprise  nearly  the  entire  exports  from  this 
section. 

Q.  I  want  to  ask  you  what  effect  you  think 
the  leveling  process  under  this  Bill,  if  it 
should  be  rigidly  construed  or  enforced,  would 
have  on  the  consumption  of  all  the  business 
to  be  carried  to  and  from  local  points?  In 
other  words,  is  it  not  true  that  this  section  of 
country  consumes  just  so  much  western  prod- 
uce, and  no  matter  what  the  rate  may  be,  you 
cannot  bring  more  than  just  so  much  down 
here,  a  sufficient  quantity  to  feed  the  people 
and  to  feed  the  stock;  and  that  there  are  no 
other  means  of  disposing  of  any  western  prod- 
uce. 

A.  I  don't  think  there  is  any  question  about 
that  I  think  the  leveling  process  would  re- 
sult perhaps  in  the  property  being  shipped 
direct  without  any  increase  in  the  consumption 
of  our  exports  at  all. 

Q.  Do  you  catch  the  point? 

A.  I  think  so. 

Q.  Is  there  just  so  much  business  coming 
into  this  country  that  is  not  likely  to  be  in- 
creased or  diminished? 

A.  It  would  not  be  increased  by  a  reduc- 
tion in  rates,  or  diminished. 

Q.  It  might  be  diminished  by  raising  the 


rates  so  high  that  home  production  would  be 
necessary,  might  It  not? 

A.  That  might  be  the  case. 

Q.  But  beyond  that  there  cannot  be  any  in- 
crease? 

A.  I  think  not.  I  don't  think  there  can  be 
any  increase  in  the  consumption. 

Q.  In  that  respect  the  business  of  the  south- 
ern roads  differs  very  materially  from  the  bus- 
iness of  the  trunk  lines  of  the  west? 

A.  I  think  so.  There  is  no  time  when  al- 
most anything  a  man  has  to  sell  or  ship  can- 
not be  disposed  of  in  the  eastern  seaboard 
towns,  especially  In  New  York,  if  he  will  take 
the  right  price  for  it.  He  can  sell  anything^ 
for  export. 

Q.  There  are  times  when  you  cannot  sell 
anything  here  for  any  price,  almost? 

A.  Except  possibly  it  might  be  boueht  at  & 
very  low  price,  and  neld  to  take  the  {Hace  of 
what  would  otlierwise  be  bought  later  on. 

By  Commissioner  "B^sLggi 

Q.  You  have  been  engaged  in  the  railroad 
freight  business  a  long  time,  have  you  not? 

A.  Between  sixteen  and  seventeen  years. 

Q.  You  are  a  member  of  the  Rate  Commit- 
tee of  the  Southern  Railway  <&  Steamship  As- 
sociation? 

A.  Yes  sir. 

Q.  Do  you  know  in  a  general  way  the  busi- 
ness and  traffic  of  the  lines  north  of  the  Ohio 
River?  You  have  a  branch  of  your  road  run- 
ning to  Chicago,  have  you  not? 

A.  No  sir.  We  have  a  road  running  from 
Louisville  to  Cincinnati  and  one  from  Evans- 
ville  to  East  St.  Louis. 

Q.  Did  you  not  formerly  have  a  branch  of 
your  line  running  to  Chicago,  a  leased  line? 

A.  No  sir. 

Q.  As  a  railroad  man  you  know  in  a  general 
way  what  their  traffic  and  business  is? 

A.  In  a  general  way;  yes  sir. 

Q.  Will  you  give  us  from  a  railroad  stand- 
point what  you  understand  or  know  to  be  the 
reasons  why  they  make  their  tariff  as  you  have 
stated,  and  why  the  railroads  south  of  the 
Ohio  River  cannot  make  it  that  way  without  a 
greater  loss? 

A.  There  are  a  number  of  reasons.  One  is 
that  thbir  traffic  is  much  heavier  per  mile. 
Another  is  that  the  grades  of  many  of  the 
western  roads  north  of  the  Ohio  River  are  less 
than  those  of  a  good  many  of  the  southern 
roads.  The  main  reason,  however,  is  the  larg- 
er volume  of  traffic. 

Q.  They  have  a  much  larger  traffic  from  in- 
termediate points.  That  Is  what  you  mean  to 
say? 

A.  Yes  sir.  On  some  of  those  eastern  roads 
it  looks  like  you  were  riding  through  a  city  all 
the  way  along,  almost. 

By  tne  Chairman: 

Q.  If  I  understand  you,  your  company  has 
not  made  an  effort  to  conform  your  tariff  of 
freight  to  the  new  law  as  yet? 

A.  Except  that  we  prepared  a  line  of  rates 
based  upon  not  more  for  the  short  haul  than  for 
the  long  haul,  which  was  prepared  for  use  pro- 
vided we  could  get  no  suspension. 

Q.  You  made  no  attempt  to  put  that  in 
force? 

A.  No  sir. 
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Q.  You  alluded  in  your  testimony  to  cir- 
cumstances which  might  force  you  to  charee 
less  from  the  north  to  Atlanta  for  example, 
and  also  from  the  south,  than  to  intermediate 
points.  What  do  you  understand  to  be  the 
circumstances  and  conditions  that  would  per- 
mit that?  What  do  you  take  into  account  as 
constituting  such  circumstances? 

A.  The  competition  of  the  roads  themselves 
at  Atlanta  and  the  competition  of  markets. 

Q.  These  circumstances,  in  other  words, 
which  you  have  been  in  the  habit  of  taking 
into  account  in  fixing  rates? 

A.  Yes  sir. 


C.  D.  Owens  appeared  before  the  Com- 
mission, and  having  been  duly  sworn  was  ex- 
amined as  follows 

By  Mr.  Chisholm: 

Q.  Please  state  your  position? 

A.  I  am  the  traffic  manager  of  the  Charles- 
ton &  Savannah  Railroad,  and  the  Savannah, 
Florida  &  Western  Railroad. 

Q.  What  are  the  connections  of  the  Charles- 
ton &  Savannah  Railroad? 

A.  The  Charleston  &  Savannah  Railroad 
has  first  a  rail  connection  with  the  Northeast- 
em  Railroad  and  its  connections  north.  It 
has  connections  also  via  the  Central  Line  of 
Steamships  from  that  point.  Its  connection 
south  is  first  at  Yemassee  with  the  Port  Royal 
and  Augusta  Road,  north  to  Augusta  and 
south  to  Tort  Royal.  At  Savannah  it  connects 
with  the  Savannah,  Florida  &  Western  and  the 
Georgia  Central  system. 

Q.  What  are  its  competitors? 

A.  Its  competitors  are  midnlv  lines  of  steam- 
ships running  from  eastern  cities  to  &ivannah 
and  to  Florida,  the  steamship  line  known  as 
the  Clyde  Line  running  from  New  York  to 
Charleston,  making  a  stop  there  and  from 
there  on  to  Florioa  points  direct,  and  the 
other  lines  formerly  known  as  the  Quintard, 
but  now  known  as  the  New  York  and  Charles- 
ton, from  New  York  to  Charleston,  and  from 
Charleston  to  Fernandina. 

Q.  Are  there  any  points  on  the  Charleston 
&  Siavannah  Railroad  where  less  is  charged  for 
a  long  than  for  a  shorter  distance? 

A.  Not  on  the  line  of  its  road  proper. 

Q.  Are  there  any  aggregate  rates  of  that 
kind? 

A.  There  are  at  points  beyond  Savannah  in 
connection  with  the  Savannah,  Florida  & 
Western  system.  There  the  amount  in  the 
aggregate  would  be  less  than  we  receive  as  be- 
tween business  originating  at  Charleston  and 
terndnating  in  Savannah. 

Q.  Why  has  that  rate  been  so  made? 

A.  Because  the  fate  proper  has  been  domi- 
nated by  a  water  line  over  which  it  has  no  con- 
trol. 

Q.  What  are  the  connections  of  the  Savan- 
nah, Florida  So  Western  Railroad? 

A.  Going  south  the  first  is  the  East  Tennea- 
see,  Virginia  <&  Georgia  Railroad  at  Jesup. 
Next  it  connects  at  Waycross  with  the  Bruns- 
wick &  Western,  and  one  stem  of  the  road  runs 
from  Waycross  to  Jacksonville.  Goine  back 
to  Waycross  and  following  the  line  out  It  then 
runa  to  Live  Oak  and  Gainesville,  with  a 
branch  to  Lake  City.    It  also  has  a  stem  at 
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Dupont,  running  from  there  to  Albany, 
Georgia.  At  Albany  it  connects  with  the  Cen- 
tral and  Southwestern  systems,  and  also  it  has 
a  further  extention  to  the  Chattahoochee  River, 
where  it  connects  with  the  Pensacola  and  At- 
lantic Road  and  with  the  Chattahoochee  River, 
both  of  which  they  connect  with  and  compete 
with  for  business  at  those  points.  They  con-^ 
nect  from  the  river  with  the  boats  of  the  Chat-* 
tahoochee  River,  and  Uiey  compete  with  those 
very  boats.  They  also  compete  with  the  Pen- 
sacola and  Atlantic  system  of  the  Louisville 
&  Nashville  Road  for  the  business  west  of  the 
Chattahoochee  River. 

Q.  Have  you  seen  the  map  that  was  at- 
tached to  the  petition  of  the  Savannah,  Flori- 
da &  Western  Railway? 

A.  I  have. 

Q.  Does  that  map  show  that  road? 

A.  That  map  shows  the  system  correctly,  as 
it  exists. 

Q.  It  shows  all  the  terminal  and  junctional 
points? 

A.  Yes  sir;  it  shows  all  the  terminal  and 
junctional  points. 

Q.  Are  there  any  points  upon  that  road 
where  less  is  charged  for  a  greater  than  for  a 
shorter  distance? 

A.  That  question  requires  this  answer  as 
near  as  I  can  give  it :  Our  rates  are  made  up 
for  the  State  of  Georgia  by  the  Commissioners 
of  the  State  of  G^or^la.  We  have  applied 
that  rate  to  our  points  in  Florida;  that  is,  from 
an  Intermediate  point,  not  a  junctional  or  com- 
petitive point,  originating  in  Georgia  to  a  point 
in  Florida  not  competitive  or  junctional,  we 
use  the  Commissioners'  tariff  for  the  State  of 
Georgia.  If  the  business  originates  in  Savan- 
nsLh  and  then  terminates  at  a  point  in  Florida, 
that  principle  will  not  apply.  We  there  charge 
less  for  the  longer  than  for  the  shorter  haul. 

Q.  Why? 

A.  Because  that  rate  is  dominated  by  a 
water  route  over  which  we  have  no  control. 

Q.  What  are  those  water  routes? 

A.  The  water  routes  are:  first,  the  lines  that 
run  to  Charleston  and  Fernandida,  then  a  di- 
rect steamship  line  that  runs  from  New  York 
to  Femandina;  next,  a  ste&msh^^  line  that  runs 
from  Savannah  to  Femandina.  They  natur- 
fdly  make  the  rate.  Jacksonville  itself  is  the 
metropolis  of  Florida,  and  has  water  connec- 
tions all  the  way.  Not  only  does  Jacksonville 
have  this  water  connection,  but  Palatka,  sixty 
odd  miles  above  it,  can  take  a  schooner  draw- 
ing from  ten  to  twelve  feet  of  water  and  even 
more,  and  take  the  cargo  right  up  there  and 
make  a  distributing  center  from  Palatka  into 
the  interior  of  the  State.  These  facts  we  have 
to  recognize  in  the  making  of  our  rates. 

By  Q)mmMiion€r  Walker: 

Q.  Is  Gainesville  affected  in  that  way? 

A.  To  this  extent:  It  is  some  fifty  miles 
from  Palatka  to  Gainesville,  and  that  would 
dominate  the  rate  at  Palatka.  We  have  hither- 
to made  our  rates  based  on  the  Palatka  rate  to 
Gainesville  as  a  terminal  point.  Our  rate  to 
Gainesville  should  be  the  same  as  the  Palatka 
rate.  That  is  the  principle  with  us  in  making 
the  rate  to  that  point 

By  Mr,  Chlsholm: 

Q.  Have  you  any  points  where  you  have 
charged  less  for  a  greater  distance  man  for  a 
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lesser,  except  those  which  have  been  forced 
iiI>on  you  by  water  competition? 

A.  !no  sir;  not  that  I  am  aware  of. 

Q.  Do  either  of  these  systems  belong  to  the 
Southern  Railway  and  Steamship  Association? 

A.  They  are  connections  of  the  Association, 
but  not  members  of  the  Association. 

By  ifr.  William  B.Yonnfir  of  Jacksonville: 

Q.  Does  your  road  own  the  system  of  tracks 
from  Jacksonville  to  Chattahoochee? 

A.  We  have  a  line  from  Jacksonville  to 
Chattahoochee. 

Q.  Do  vou  charge  a  less  rate  from  Jackson- 
ville to  Chattahoodiee  than  you  do  to  interme- 
diate points? 

A.  We  do. 

Q.  Is  there  any  water  competition  between 
Jacksonville  and  Chattahoochee? 

A.  The  short  line  makes  a  rate — ^wedo  ^at 
only  on  passage.  I  suppose  that  is  a  point  you 
desire  to  make.    On  freight  or  on  passage. 

Q.  On  both? 

A.  On  freight  we  charge  Just  the  same  as 
other  line  makes  it.  We  do  no  freight  business 
from  Jacksonville  to  Chattahoochee.  As  a 
matter  of  fact  that  entire  business  is  done  over 
the  line  of  the  Florida  Railway  &  Navigation 
Company.  That  road  having  the  short  line 
makes  the  rate  between  those  points,  and  we 
live  up  to  it. 

Q.  Are  your  rates  not  less  between  Jackson- 
ville and  Chattahoochee  than  between  Jackson- 
ville and  intermediate  points  on  that  Une? 

A.  On  the  points  of  our  own  line  in  Georgia 
between  them? 

Q.  Yes. 

A.  I  really  cannot  answer  that  question  be- 
cause we  have  never  done  any  business  between 
Jacksonville  and  Chatti^oochee  in  the  way  of 
freight.  We  give  from  Jacksonville  to  points 
out  on  our  road,  the  Georgia  Commission  tar* 
iff.  We  apply  that  if  possible.  If  any  busi- 
ness originates  in  Jacksonville  and  goes  to 
points  on  our  road,  we  apply  the  Geor^a  Com- 
mission distance  table. 

Q.  Are  your  rates  from  Savannah  to  Live 
Oak  less  than  the  rates  from  Savannah  to 
Thomasville? 

A.  Yes  sir. 

Q.  Is  there  any  water  competition  at  Live 
Oak? 

A.  Thomasville  is  200  miles  from  Savannah, 
and  Live  Oak  is  171  miles.  Thomasville  is  alto- 
gether in  the  State  of  Gtorgia. 

Q.  Do  you  charee  a  less  rate  between  Savan- 
nah and  Live  Oak  than  to  anv  intermediate 
points  between  Savannah  and  Live  Oak? 

A.  We  charge  from  the  beginning  of  the 
Florida  line,  Marion,  through  to  all  points  in 
Florida  as  far  as  Gainesville,  the  same  rate. 

Q.  Then  the  rates  are  the  same  at  Marion  as 
they  are  at  Live  Oak? 

A.  Yes  sir. 

Q.  Do  you  carry  any  freight  from  Jackson- 
ville to  Live  Oak^  Gainesville  and  those  points? 

A.  No  sir.  We  carried  a  lot  of  rock.  I 
think  that  was  the  first  freight  we  ever  had. 
It  was  carried  on  the  line  of  our  road. 

Q.  Have  you  a  freight  rate  from  Jackson- 
ville? 

A.  We  could  make  one  if  it  was  asked  for. 
As  a  matter  of  fact  we  are  not  doing  that  bud- 
ness. 


Q.  Have  you  such  a  rate? 

A.  We  have.  If  it  was  called  for  we  woulU 
apply  the  Commissioner's  tariff,  or  such  ratoB 
as  we  found  in  effect  on  the  Florida  Railway  & 
Navigation  Company's  Road. 

By  Communaner  Schoonmaker: 

Q.  If  I  understand  you  aright,  you  say  you 
do  not  take  into  consideration  in  fixing  your 
rates  the  question  of  water  competition. 

A.  No;  I  do  not  say  that  I  say  the  princi- 
f)al  factor  in  making  our  rates  is  water  compe- 
tition going  on  in  connection  with  tiie  short 
haul  from  there.  That  would  naturally  fix 
our  rate.  We  could  not  well  go  above  iL 
Water  is  the  principal  element  in  making  the 
rate. 

Q.  Do  you  take  no  other  competition  into 
consideration? 

A.  We  do. 

Q.  What  competition? 

A.  Competition  in  connection  with  rail  lines 
and  in  connection  with  water  lines. 

Q.  Do  you  take  into  consideration  the  busi- 
ness competition  that  you  have  spoken  of? 

A.  No  sir;  we  generally  let  business  seek  its 
own  level.  We  would  not  undertake  for  one 
instant  to  make  a  rate  from  one  point  on  our 
road  that  would  enable  a  man  to  overcome 
market  differences. 

Q.  What  is  your  reason? 

A.  Simply  the  law  of  supply  and  demand. 
The  natural  way  for  the  gram  business  to  come 
down  there  would  be  to  come  down  from  the 
west.  We  would  not,  for  instance,  at  Savan- 
nail,  make  a  rate  that  would  enable  a  man  to 
get  that  same  business  down  to  Savannah  and 
Uien  turn  around  and  make  a  profit  out  of  it 
and  rebiU  it  and  reship  it  from  there.  We 
would  not  make  such  a  rate  as  that.  We  would 
consider  that  was  bad  policy.  If  we  simply 
put  that  man  on  an  even  footing  with  his  com- 
petitors, that  is  as  much  as  he  would  have  a 
right  to  ask  for. 

Q.  You  would  consider  that  discrimination, 
would  you? 

A.  We  would,  sir. 

By  Mr,  Stahlman: 

Q.  You  say  you  would  consider  discrimina- 
tion the  making  of  a  rate  on  any  product  from 
the  west,  from  Savannah  to  a  point  in  Florida, 
which  would  enable  the  Savannah  man  to  brin^ 
the  product  from  the  west  to  Savannah  and 
ship  it  into  the  interior  of  Florida  in  competi- 
tion with  the  direct  shipment? 

A.  The  question  is  hypothetical  in  its  char- 
acter, and  embraces  a  good  deal.  I  will  five 
my  understanding  of  the  question.  It  is  mis: 
That  it  would  be  wrong  for  us  to  enable  a  man 
to  bring  his  freights  from  the  northwest,  pass- 
ing over  our  line,  and  making  the  point  of  sale 
at  the  terminal  point  of  our  line,  and  then 
bringing  it  back  over  our  road  again  to  make 
a  ddivery.  I  eall  that  discrinunation.  Wo 
have  our  rates  into  Savannah,  of  course,  and 
they  come  up  over  the  western  lines.  Consid- 
ering ttie  market  rates,  suppose  I  should  go  in 
and  enable  that  man  to  make  a  profit  in  a  giv- 
en service.  Take  Chicago  and  Savannah. 
That  man  bought  the  grain  in  Chicago  and 
brought  it  to  Savannah.  To  enable  ttiat  man 
to  seU  it  and  make  a  profit,  I  would  have  to 
gire  him  a  reduced  rate  of  freight  to  take  it  out 
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on  my  raid;  and  I  would  say  that  was  a  dia- 
criminatioii 

Q.  If  yoa  did  nol  give  him  any  reduced  rate? 

A.  Tliat  is  entirely  right. 

Q.  In  other  words,  if  the  rates  through  Sa- 
Tannah  were  not  leas  than  the  rates  direct,  yon 
would  not  consider  it  a  case  of  discrimination? 

A.  No  dr.  We  would  not  discriminate  to 
create  husinees  in  JacksouTille  as  against  Sa- 
Tannah«  neither  would  we  in  SaTannah  as 
gaainst  JacksouTille.  We  make  our  rates  from 
J  acksonTille  the  same  as  we  do  from  Savannah. 

By  CbMrntsMMwr  Morrison: 

Q.  And  if  one  place  has  a  natural  advantage 
you  eren  them  up7 

A.  We  try  to  do  so. 

Q.  You  would  rather  make  the  profit  your- 
self than  1^  the  merchant  make  it? 

A.  I  don't  know  how  that  is. 

By  Mr.  Chiaholm: 

Q.  The  question  I  asked  was  whether  there 
were  any  rates  enforced  on  that  road  where  a 
less  amount  was  charged  for  a  longer  than  for 
a  shorter  haul  which  were  not  aftected  by 
water? 

A.  Water  or  water  and  rail  does  affect  it 

Q.  It  is  affected  at  Jacksonville  by  water  di- 
rectly? 

A.  Yes  sir. 

Q.  And  at  the  other  points  by  wato*  and  rail  ? 

A.  Yes  sir. 

By  CommUtioner  Walker: 

Q.  Coming  down  towards  Jacksonville  there 
are  no  points  on  that  line  where  you  charge 
more  than  you  do  for  Jacksonville? 

A.  Possibly  at  some  small  stations  down 
there  we  may — a  little  bit  of  a  station  there. 

Q.  It  is  a  trifling  thing,  if  it  is  true? 

A.  Yes  sir. 

By  Mr,  Stahlman: 

Q.  How  would  it  be  if  you  had  a  hundred 
and  fifty  stations  that  you  had  to  level? 

A.  Then  it  would  bankrupt  us. 

By  Mr,  Chisholm: 

Q.  Do  you  not  receive  business  at  Junctional 
points  which  is  under  this  same  principle? 

A-  Yes  sir. 

Q.  And  th^  take  the  rate  upon  that  through 
busmess  which  has  been  fixed  by  the  other 
lioes  from  which  Uiey  receive  freight  at  the 
terminals? 

A.  Yes  sir. 

Q.  And  that  freight  comes  sometimes  from 
the  far  northwest  and  passes  through  several 
btates? 

A  Yes  sir. 

(At  this  point,  2  P.  M.,  the  Commission  took 
a  recess  for  two  hours.  At  4  P.  M.  the  Com- 
mission reassembled,  all  the  members  being 
present.) 

C.  D*  Owens  resumed  the  stand. 

The  Witness*  On  the  eve  of  adjournment 
Commimoner  Walker,  in  the  hurry  of  it,  asked 
me  some  questions,  and  in  my  answer  1  think 
it  possible  he  may  have  misconstrued  what  I 
said.  I  now  desire  to  sot  it  thoroughly  right. 
I  used  the  word  '*east."  Technically  among 
freight  men  *'the  east"  means  the  cities  com- 
posed of  Boston,  New  York,  Philadelphia  and 
Baltimore.  In  freightioc  or  classification  we 
always  allude  to  those  cities  as  *'the  east."  The 
Interstate  Commerce  Bill  uses  the  words  '*the 
aggregate."    There  I  desire  to  be  understood. 
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We  do  charge,  say  from  New  York  throu^ 
to  Dupont,  a  station  on  the  Savannah,  Florida 
&  Western  Road,  a  larger  amount  than  we  do 
from  New  York  to  JaitoonviUe,  Florida. 
That  is  from  the  east.  Coming  fh>m  the  west 
our  rates  are  made  to  the  Jui^onal  and  ter- 
minal pc^ts  by  the  lines  north  of  us,  and  we 
accept  to  those  Junctional  points  or  termini 
our  pro  rate  of  the  total;  while  to  an  inter- 
mediate point  we  would  charge  the  rates  al- 
lowed us  under  the  Georgia  State  Commission, 
which  would  be  an  amount  that  would  make 
the  aggregate  in  excess  of  the  total  throusph  to 
the  coast  point  I  have  alluded  to.  I  will  ulus- 
trate,  by  stating  that  the  basing  rates  are  what 
we  call  the  rates  from  Ohio  River  points;  and 
the  Ohio  River  points  are  supposea  to  be  £v- 
ansville,  LouisvUle,  and  Cincinnati.  The  to- 
tal would  be  twen^-five  cents  on  class  D. 
which  Is  the  principal  article  we  transport. 
To  Savannah  or  Jacksonville  we  can  only  get 
our  pro  rate  of  that  amount;  but  if  it  came  to 
an  intermediate  point,  a  nearer  haul  than  Sa- 
vannah, we  would  then  take  our  proportion  as 
allowed  us  under  our  local  tariff  adjusted  by 
the  Commission  of  the  State  of  Georgia.  For 
that  reason  we  put  in  our  petition  for  relief 
under  this  clause,  thinking  it  was  proper  to  do 
so  in  compliance  with  the  law. 

By  Chmmimoner  Walker: 

Q.  Then  you  do  carrv  freight  from  the  west 
to  Savannah,  Jacksonville,  and  GkdnesviUe? 

A.  Yes  sir;  and  we  do  it  under  a  pro  rate 
with  our  connecting  lines. 

Q.  What  roads  do  you  get  it  from? 

A.  At  Albany  we  ffet  it  from  the  Central  Rail- 
road of  Georffia  and  its  connecting  lines.  At 
Jesup  we  get  ufromtheEastTennessee,  Virginia 
&  G^rgia  Railroad  and  its  connections.  Our 
eastern  rates  are  subject  to  the  same  conditions. 
We  do  charge  more  from  the  east  to  a  local 
station  on  our  own  road  within  the  State  of 
Georgia,  than  we  do  for  a  point  within  the  State 
of  Fktrida.  The  reason  why  is  that  the  wa- 
ter rate  dominates  it.  It  comes  down  to  a  point 
in  Florida,  and  takes  the  short  rail  haul  from 
there  in.  We  have  to  meet  those  rates  by  the 
competition  of  part  rail  and  part  water. 

T.  S.  Davant  appeared  before  the  Com- 
mission, and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr,  Henry  Fink: 

Q.  What  is  vour  present  position? 

A.  General  freight  agent  of  the  East  Ten- 
nessee, Virginia  &  Georgia  Railroad. 

Q.  How  long  have  vou  been  connected  with 
the  transporation  buoiness? 

A.  Since  1874. 

Q.  Then  you  are  pretty  familiar  with  it? 

A.  Yes  sir. 

Q.  Will  you  please  state  to  the  Commission 
how  the  rates  of  the  East  Tennessee,  Vircrinia 
&  Georgia  Railroad  are  made  from  New  York 
to  Memphis;  upon  what  basis  and  what  con- 
trols the  rates? 

A.  The  rates  from  New  York  to  Memphis 
are  controlled  by  the  water  lines  from  Sew 
York  to  New  Orleans,  and  the  Mississippi 
River  to  Memphis. 

Q.  What  is  the  lowest  rate  you  have  ever 
known  on  first  class  ffoods  by  that  route  from 
New  York  to  Memphis? 
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A.  I  have  known  the  rate  charged  to  be  as 
low  as  fifty  cents  per  hundred  pounds. 

Q.  Will  you  please  state  how  the  rates  from 
New  York  to  Nashville  are  made;  upon  what 
basis,  and  what  controls  the  rates  from  New 
York  to  Nashville? 

A.  The  rates  from  New  York  to  Nashville 
are  based  in  this  way:  the  rates  are  first  made 
from  New  York  to  Chicago.  Then  Evansville 
is  made  108  per  cent  of  the  Chicago  rates,  and 
the  Nashville  rates  are  made  by  adding  the 
steamboat  rates  to  the  through  rates  to  Evans- 
ville. 

Mr,  Fink*  I  wish  to  state  to  the  Commis- 
sion that  we  are  preparing  proof  in  support  of 
our  petition,  and  that  proof  will  set  forth  ex- 
actly the  manner  in  wldch  the  'different  rates 
are  made,  the  reasons  therefor,  and  what  the 
rates  are  to  competitive  points.  All  the  proof 
will  be  supported  by  proper  affidavits,  and  will 
be  ready  to  submit  to  the  Commission  as  cov- 
ering our  entire  case  before  the  6th  ot  May. 
Our  case  is  precisely  the  same  as  that  of  the 
other  members  of  the  Southern  Railway  & 
Steamship  Association. 

By  Mr,  Stahlman: 

Q.  Is  it  not  true  that  the  rates  from  Mem- 
phis, as  well  as  being  based  on  the  rate  from 
New  Orleans  plus  the  rates  by  river  from  Mem- 
phis, are  also  based  on  northern  river  points 
plus  the  river  rates  down  to  Memphis? 

A.  Yes  sir;  I  should  have  mentioned  that. 
The  through  rates  from  the  east  to  Memphis 
are  controlled  by  the  combination  via  New 
Orleans,  or  the  combination  via  Cincinnati. 

By  Commismner  Walker: 

Q.  How  do  you  figure  from  Enozville  to 
New  York? 

A.  The  rates  from  New  York  to  Knozville 
are  scaled  on  Chattanooga. 

Q.  What  do  you  mean  by  that? 

A.  There  are  certain  differences  less  the — 

Q.  What  differences? 

A.  On  first  class,  fourteen  cents. 

By  Mr.  Fink: 

Q.  Fourteen  cents  less? 

A.  Fourteen  cents  less.  It  is  controlled  by 
competition.  Chattanooga  is  a  distributing 
point,  and  we  consider  that  the  rates  are  regu- 
lated by  competition  at  both  points. 

By  the  Chairman: 

Q.  You  spoke  of  a  combination  of  rates  by 
way  of  Cincinnati.    A  combination  of  what? 

A.  Take,  for  instance,  the  rate  by  the  trunk 
lines,  or  by  the  Chesap^ike  &  Ohio  Road  to 
Cincinnati,  and  then  the  rate  by  river. 

Q.  The  rate  by  river  from  Cincinnati? 

A.  From  Cincinnati  to  Memphis. 

By  Mr.  Stahlman; 

Q.  It  was  suggested  this  morning  that  per- 
haps the  rates  to  terminal  points  might  be  ad- 
vanced, and  the  rates  to  local  and  intermediate 
points  reduced  correspondingly.  Would  it  be 
possible,  with  the  existlpg  competition  at  New 
Orleans,  Mobile,  Selma,  Montgomery,  Mem- 
phis, Vicksburg,  and  Nashville  to  advance  the 
rates? 

A.  It  is  my  opinion  that  the  through  rates, 
as  they  now  stand,  are  as  high  as  they  can  be 
held,  and  that  to  advance  them  would  certain- 
ly drive  the  East  Tennessee,  Virginia  &  Qteot- 
^  Railroad  out  of  those  competitive  points. 

By  the  Chairman: 


Q.  Are  those  points  you  mentioned  all  di- 
rectly affected  by  water  transportation? 

A.  All  except  Knozville,  sir. 

By  CommimonerViBXl^eri 

Q.  As  I  understand  you,  to  get  the  rate  to 
Nashville  you  take  the  water  rate  from  Louis- 
ville, do  you  ? 

A.  From  Evansville,  but  the  same  combimv- 
tion  is  made  on  Louisville. 

Q.  What  water  rate  ? 

A.  The  Cumberland  River. 

Q.  Is  there  a  regular  line  on  that  river  with 
an  established  tarm  ? 

A.  Yes,  sir. 

Mr,  Fink.  We  will  offer  the  rates  in  evi- 
dence. 


S.  A.  Pearce  appeared  before  the  Com- 
mission, and,  having  been  duly  sworn,  was  ex- 
amined as  follows: 

By  Mr.  Haas: 

Q.  State  to  the  Commission  what  business 
you  are  engaged  in  ? 

A.  I  am  engaged  in  the  quarrying  of  granite. 

Q.  At  what  point  ? 

A.  At  Columbia,  South  Carolina,  and  in 
Abbeyville  County,  8.  C. 

Q.  What  effect,  if  any,  will  the  strict  con- 
struction of  the  fourth  section,  known  as  the 
long  and  short  haul  clause,  have  on  your  busi- 
ness? 

A.  As  regards  my  business,  under  the  rates 
which  I  now  have  I  am  enabled  to  send  pav- 
ing blocks  to  Cincinnati.  As  I  understand 
the  operation  of  the  law,  if  it  is  enforced,  the 
fourth  section,  it  would  entirely  crush  out  that 
business. 

Q.  Do  you  do  any  work  except  paving  work  ? 

A.  No;  I  do  not. 

By  the  Chairman: 

Q.  Upon  what  facts  do  you  base  your 
opinion  ? 

A.  Upon  the  supposition  that  the  roads  who 
haul  the  granite  would  not  be  able  to  haul  at 
a  rate  which  would  enable  me  to  put  the  gran- 
ite into  Cincinnati;  that  is,  if  they  made  the 
long  haul  adapt  itself  to  the  short  haul  basis. 

Q.  Is  this  opinion  of  yours  an  opinion  that 
simply  responds  to  the  opinion  of  others  en- 
gaged in  that  business  ?  Is  that  the  way  you 
reach  your  opinion  in  the  matter  ? 

A  It  is  my  own  opinion,  not  based  upon 
the  opinions  of  others  at  all.  I  may  say  this, 
and,  if  the  Commission  would  permit  me  to  do 
so,  I  would  like  to  read  the  memorial  of  the 
Columbia  Board  of  Trade.  There  is  some- 
thing expressed  in  that  which  would  present 
the  views  not  only  of  the  Board  of  Trade  of 
Columbia,  but  it  might  cover  the  point  which 
the  Chairman  of  the  Commission  wishes  to 
have  brought  out. 

The  Chairman.  We  should  be  very  glad 
to  have  it.  It  is  not  necessary  that  you  should 
read  it,  rmless  you  deem  it  important  to  do  so. 

The  Witness.    It  is  very  short. 

The  Chairman.  Very  well  You  may 
read  it. 

(The  witness  then  read  the  memorial  above 
mentioned.) 

Q.  What  competition  is  it  that  gives  you 
low  rates  upon  granite  at  Columbia  by  ship- 
ment to  Cincinnati  ? 
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A.  I  do  not  ship  from  Columbia. 

Q.  From  where  do  you  ship  ? 

A.  In  Columbia  I  am  able,  by  favorable 
Tales,  to  ship  to  Charleston  and  place  my  gran- 
ite on  Uie  government  jetty  works  at  Charles- 
ton. 

Q.  You  spoke  of  Abbeyville  as  the  other 
point  ? 

A.  Yes  sir. 

Q.  What  is  the  competition  that  gives  you 
low  rates  from  there  to  Cincinnati  ? 

A.  The  competition  would  not  come  im- 
mediately perhaps  at  the  shipping  point  near 
•Greenwood. 

Q.  Is  it  not  water  competition  ? 

A.  No  sir;  it  is  not  water  competition. 

By  Commisnoner  Walker: 

Q.  What  is  there  in  the  Interstate  Com- 
merce Law  that  requires  the  raising  of  the 
rates  on  granite  paving  blocks  from  Abbey- 
ville to  Cincinnati  ? 

A.  If,  as  I  have  said,  the  local  rates— if  the 
long  haul  is  adapted  to  the  short  haul,  then 
we  would  have  to  pav  the  rate  which  would 
be  established  according  to  the  short  haul  rate. 

Q.  Do  you  know  anything  about  that  your- 
«elf ,  or  is  that  what  the  railroad  officers  have 
told  you,  giving  you  the  figures  ? 

A.  We  nave  had  a  glimpse  of  what  we 
might  expect  in  the  rates  which  were  given 
from  Columbia  and  to  Columbia. 

Q.  They  gave  you  some  figures  and  you 
thought  Uiose  figures  were  what  the  Interstate 
Commerce  Law  required.    Was  that  it  ? 

A.  No;  that  was  not  announced.  It  was 
announced  generally  that  in  order  to  conform 
to  the  Interstate  Commerce  Law,  the  through 
rate  would  have  to  be  adapted  to  the  short 
haul. 

By  the  Chairman: 

Q.  Are  there  other  quarries  of  granite  be- 
tween you  and  Cincinnati  ? 

A.  Tliere  are  quarries  in  Georda. 

Q.  Quarries  wnere  the  rates  from  Cincin- 
nati are  £:reater  than  they  are  to  your  quarry? 

A.  No  sir. 

Mr,  Haas.  Will  you  allow  me  to  show 
why  a  low  rate  is  necessary  ? 

The  Chairman.  I  was  not  questioning 
that,  but  trying  to  see  how  it  was  that  this  long 
haul  provision  of  the  law  applied  to  his  case. 

Mr.  Haas.  I  will  be  able  to  show  that  the 
low  rate  is  necessary  to  enable  him  to  send  his 
granite  to  Cincinnati,  although  the  same  rea- 
son does  not  apply  to  an  intermediate  point. 

Commissioner  Morrison.  Let  him  explain 
how  the  man  at  the  intermediate  point  who 
pays  the  high  price  now  is  going  to  get  along 
with  his  granite. 

By  Commissioner  "BrsLggi 

Q.  Have  not  the  railroads  always  given  you 
special  rates  to  Cincinnati  on  these  long  hauls? 

A.  Yes  sir.  This  contract  was  entered  into 
before  the  passage  of  this  Law. 

Q.  But  they  have  given  you  special  rates  ? 

A.  Yes  sir. 

Q.  You  could  not  ship  granite  from  South 
Carolina  to  any  long  distance  like  Cincinnati 
unless  you  got  special  rates  of  some  sort, 
-could  you  ? 

A.  No  sir. 

By  Mr.  Haas: 
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Q.  Could  you  ship  a  short  distance,  to 
Charleston,  without  special  rates  ? 

A.  No  sir. 

Q.  Why? 

A.  I  would  come  in  competition  with  the 
ocean  transportation.' 

By  the  Chairman: 

Q.  What  do  you  understand  there  is  In  the 
law  that  prevents  your  having  special  rates 
now  as  you  have  had  them  heretofore  ? 

A.  As  I  construe  the  law — I  am  not  a  law- 
yer— the  rate  is  not  to  be  fixed  by  any  Commis- 
sion. The  law,  as  I  understand  it,  does  not 
prevent  the  railroad  companies  from  fixing 
any  rate  that  they  choose.  They,  of  course, 
cannot  discriminate  in  regard  to  the  rate. 
Through  a  sparsely  settled  country  like  this  I 
can  imagine  that  the  business  of  the  roads 
could  not  be  carried  on  on  the  basis  of  the 
long  haul.  Therefore,  if  they  have  to  con- 
form to  the  law  thev  must  inevitably  raise  the 
long  haul  rate.  If  it  is  raised  up  to  the  basis 
of  the  short  haul  rate  then  we  certainly  could 
not  get  into  Cincinnati. 

Q.  But  I  do  not  understand  from  you  that 
there  is  any  short  haul  rate  that  conflicts  with 
your  rate  at  all. 

A.  It  would  be  classed,  I  suppose,  with 
other  gpods.  I  do  not  know  what  classifica- 
tion they  would  put  granite  into,  but  we 
would  have  to  sq  into  the  same  classification 
with  other  goods  that  were  hauled  over  the 
road. 

By  Commissioner  Bran: 

Q.  Do  you  •understand  that  the  Interstate 
Commerce  Law  authorizes  the  railroad  com- 
pany to  charge  Just  whatever  it  pleases,  with- 
out regard  to  whether  it  is  reasonable  or  not  ? 

A.  It  must  be  reasonable,  of  course.  I  un- 
derstand that  it  should  be  reasonable.  But  it 
does  not  fix  any  rate.    There  is  no  rate  fixed. 

The  Chairman.  The  companies  fix  the 
rate  in  the  first  place? 

The  Witness:    Yes  sir. 

By  Mr.  Stahlman. 

Q.  At  Cincinnati,  the  rates  from  the  Vermont 
granite  district,  the  New  Hampshire  district 
and  the  Richmond  district  are  excessively  low, 
and  therefore  the  competition  between  the 
South  Carolina  granite  and  the  New  Hamp- 
shire, Vermont  and  Richmond  granite  is  very 
strong  and  it  necessitates  a  lower  rate  to  Cin- 
cinnati than  it  would  to  Nashville  or  Louis- 
vlile,  because  the  rales  from  Vermont,  New 
Hampshire  and  Richmond  are  higher  than 
they  are  to  Cincinnati.  Am  I  not  correct  in 
that? 

A.  Yes  sir. 

Q.  Is  not  this  the  case:  the  custom  house 
at  Louisville  is  Just  being  built,  a  large, 
magnificent  building.  The  question  came  up 
whether  they  should  use  South  Carolina  gran- 
ite, Vermont  or  New  Hampshire  cfanite,  or 
Indiana  brownstone.  The  competition  was 
very  strone  betweeif  those  different  trades  of 
granite  and  other  materials.  Hence  it  necessi- 
tated a  lower  rate  to  Louisville  in  competition 
with  that  than  would  have  been  necessary  if 
the  same  character  of  building  had  been  put 
up  at  Nashville.  It  is  in  order  to  enable  the 
interests  which  you  represent  to  compete  suc- 
cessfully with  the  interests  from  oUier  sec- 
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tions,  that  It  is  necessary  to  make  a  less  rate 
for  a  long  haul  at  times  than  for  a  bhort 
one? 

The  Chairmaiu  Are  you  calling  out  in- 
formation from  him?  If  you  are  testifying,  I 
want  to  put  YOU  under  oath. 

Mr,  Stahlman.  I  ask  if  that  is  not  sub- 
stantially the  situation? 

A.  That  is  the  practical  working  of  it. 

By  Oommxmoner  Morrison: 

Q.  I  understand  you  to  say,  not  in  so  many 
words,  that  you  cannot  pay  a  reasonable  price 
for  carrying  your  goods  to  Cincinnati;  and  in 
order  to  help  you,  the  roads  now  reduce  your 
charges  below  a  reasonable  price.  If  the  law 
com];)els  them  to  put  it  up  to  a  reasonable  price 
then  you  are  shut  out  of  the  market? 

A.  1  would  not  put  it  on  the  ground  of  a 
reasonable  price.  I  would  say  mey  put  it  at 
a  price  I  can  get  into  Cincinnati  on  and  com- 
pete with  other  points. 

Q.  We  have  agreed  that  they  cannot  at  any 
time,  either  wiUi  or  without  the  law,  put  it 
aboye  a  reasonable  price.  When  they  put  it 
at  a  reasonable  price,  then  you  are  shut  out  of 
the  market? 

A.  It  might  be  a  debatable  question  as  to 
what  was  a  reasonable  price,  of  course. 

OommimoMT  Morrison.  We  all  agree 
that  the  roads  cannot  go  aboye  a  reasonable 
price.  The  railroad  managers  themselyes  do 
not  claim  they  can. 

By  the  Chairman: 

Q.  Haye  you  shipped  granite  to  Nashyllle? 

A.  No  sir;  and  no  other  point  there. 

Q.  Haye  you  shipped  to  Louisyille? 

A.  No  sir;  no  other  point  than  Cincinnati 
It  is  a  new  industry. 

By  Mr.  StaSiIman: 

Q.  Are  you  not  aware  of  the  fact  that  there 
has  been  granite  shipped  to  Louisyille? 

A.  Yes  sir. 

By  the  Chairman: 

Q.  From  where? 

A.  From  Richmond,  I  belieye. 

Q.  From  South  Carolina  also? 

A.  I  do  not  know  about  that  This  is  a  new 
industry  I  haye  established  within  the  last  year. 

H.  B«  Hammet  appeared  before  the  Com- 
mission and  was  duly  sworn. 

The  Witness.  1  desire  to  state  that  I  am 
one  of  the  representatiyes  of  the  Board  of 
Trade  of  Greenyille,  South  Carolina,  and  that 
we  haye  prepared  a  short  memorial  setting 
forth  what  we  desire  to  say  upon  the  subject 
As  a  manufacturer  of  cotton  goods  I  haye  pre- 
pared a  supplementary  memorial  which  I  in- 
tended to  r^  at  the  same  time.  I  do  not 
know  the  course  you  desire  to  pursue  with 
reference  to  the  matter. 

The  Chairman.  You  can  submit  the  me- 
morisJ  of  the  Board  of  Trade;  and  as  for  the 
other,  perhaps  you  had  better  giye  your  eyi- 
dence  under  oath.  If  you  haye  reauced  the 
facts  to  writing,  Uiere  is  no  objection  to  their 
coming  before  us  in  that  form. 

The  Witness.  That  is  just  what  I  haye 
done.  Although  it  is  not  in  the  shape  of  an 
affldayit,  still  I  will  take  the  oath. 

The  Chairman.  You  state  that  It  repre- 
sents the  facts? 

The  Witness.    It  represents  the  facts  as  I 


understand  them.  The  chairman  of  the  Board 
of  Trade  is  present.  He  might  read  his  own 
paper;  or  shall  I  do  it? 

The  Chairman.  Read  it  yourself,  if  you 
please. 

The  witness  then  read  the  memorial  of  tho 
Board  of  Trade. 

The  Witness.  I  will  now  read  a  state- 
ment of  facts  which  I  haye  written  myself  and 
which  is  intended  to  accompany  the  memorial. 
As  I  consider  myself  iinder  oath  I  suppose 
there  is  no  objection  to  reading  it  It  is  yery 
short. 

The  witness  then  read  the  paper  referred  to» 

By  the  Chairman: 

Q.  What  is  the  difference  between  the  rates 
before  the  4th  of  April  and  those  that  were 
nominally  charged  then? 

A.  The  rates  that  were  furnished  me  for  the 
mill  in  the  Town  of  Greenyille,  as  I  understood 
them  from  the  card  which  was  sent  in  f ronk 
their  office,  was  about  forty  per  cent  higher. 
They  were  not  so  hi^h  at  the  mill  which  I 
manage  on  the  Columbia  ^Greenyille  Railroad* 
They  were  nine  cents  a  hundred  pounds  higher 
to  Baltimore,  Philadelphia  and  New  York. 
They  haye  now  all  been  withdrawn  from  north 
of  the  Ohio  Riyer  and  west  of  the  Mississippi^ 
where  we  haye  large  orders  now  awaiting  the 
deliyery  of  the  go<^,  and  which  of  course  we 
cannot  deliyer  at  all. 

Q.  What  do  you  understand  created  the 
necessity  for  raisins  those  rates  to  your  mill? 

A.  I  really  didn^  see  any  at  all  myselL  I 
don't  think  there  was,  so  far  as  I  understand 
the  suhject 

By  Mr,  Haas: 

Q.  You  said  in  your  petition  that  you 
thought  your  mills  ought  to  haye  relatiye  ratea 
as  compared  with  the  east  to  points  In  the 
southwest? 

A.  Yes  sir:  and  northwest. 

Q.  One  instance  occurs  to  me  now.  Sup- 
pose the  rate  from  New  York  to  Galyeston  to 
be  fifty  cents.  Do  you  think  you  could  stand 
about  fifty  cents? 

A.  I  wouldn't  expect  to  get  as  low  a  rate  as 
New  York  did.    I  mean  relatiyely  the  same. 

Q.  You  would  haye  to  haye  about  that  rate; 
somewhere  in  that  neighborhood? 

A.  Yes  sir;  relatiyely  the  same  rate. 

Q.  Suppose  the  lines  made  rate  for  you  from 
your  mills  to  Galyeston  at  sixty-fiye  cents. 
You  would  consider  that  a  reasonable  rate  on 
Giilyeston  business  as  compared  with  the  New 
York  business,  would  you? 

A.  I  am  notrreally  able  to  answer  that  I 
think  the  New  York  rate  ought  to  be  more  than 
our  rate,  because  we  are  nearer. 

Q.  Assuming  that  to  be  so,  would  you  think 
it  would  be  an  unreasonable  rate  if  you  were 
charged  sixty-fiye  cents  to  Galyeston  and  sey- 
enty-fiye  cents  to  an  intermediate  point  where 
New  York  had  a  higher  rate  than  the  Chdyes- 
tonrate? 

A.  I  do  not  know  that  I  should  be  interested 
in  that  at  all. 

Q.  If  New  York  paid  a  higher  rate  to  that 
point,  could  not  you  afford  to  pay  a  higher 
rate? 

A.  If  the  eastern  mills  did;  if  other  mills 
did  all  oyer  the  country.  If  the  mills  in  Fall 
Itiyer  and  Lowell  paid  a  higher  rate  I  could. 
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All  I  ask  is  to  be  placed  upon  an  equality  rela- 
tively. I  do  not  mean  that  I  ask  the  same  rate 
from  GreenyiUe  to  Galveston  (hat  the  Fall 
Kiver  men  should  have.  I  do  not  think  that 
would  be  fair. 


R.  L.  M cCan^hrin  appeared  before  the 
Commission  and  was  duly  sworn. 

The  Chainna.!!*  You  know  what  you 
want  to  say;  please  proceed  and  make  your 
statement 

The  Witness.  I  represent  the  Newberry 
Cotton  Mills.  I  can  say  that  we  were  induced 
by  promises  made  to  us  by  the  railroads  for 
cheap  coal  to  build  a  cotton  mill  to  be  run  by 
steam  to  compete  with  the  water  mills  of  Au- 
gusta and  the  water  mills  in  the  upi)er  part  of 
our  State.  We  contemplated  building  a  cotton 
mill  there  for  several  years,  but  waited  for  the 
completion  of  the  Georgia  Pacific  Road  to  put 
us  within  reach  of  cheap  fuel,  as  we  have  to 
compete  with  the  water  mills  of  Augusta  and 
the  upper  part  of  our  State.  We  have  invested 
over  $800,000  there,  and  we  think  with  a  rea* 
sonable  prospect  of  profit.  We  have  not  made 
any  vet.  Our  rates  of  coal  we  regard  as  rea- 
sonable, and  our  rates  for  our  goods  to  the 
eastern  and  western  markets.  We  can  live  at 
it. 

By  Mr.  Stahlman: 

Q.  Is  that  a  point  where  there  is  no  other 
railroad? 

A.  Yes  sir;  there  is  no  competition. 

Q.  And  you  are  satisfied  with  the  rates  you 
have? 

A.  Yea  sir. 

The  Chaimuui.  Is  there  anything  further 
you  wish  to  add? 

The  Witness.  I  have  a  petition  that  was 
handed  to  me  by  the  representatives  of  the 
different  mills. 

The  Chairman.  If  it  is  simply  a  i)etition 
not  setting  forth  special  facts  beyond  what  you 
state,  it  is  hardly  worth  while  to  read  it.  You 
can  file  it  with  us  and  that  will  be  sufficient. 


D.  E«  ConTerse  appeared  before  the  Com- 
miasion,  and,  having  first  been  duly  sworn  was 
examined  as  follows: 

By  the  Chairman: 

Q.  What  is  your  residence? 

A.  Glendale  is  my  residence.  I  represent 
the  Glendale  and  Clifton  Cotton  Factories,  and 
I  represent  the  City  of  Spartanburg  as  well.  I 
have  a  short  memorial  which  I  will  hand  in. 
Our  points  were  embodied  in  a  memorial 
handed  to  you,  by  Maj.  McCaughrin  as  re- 
gards the  factories. 

Q.  You  know,  if  yon  desire  to  bring  out  any 
particular  facts. 

A.  I  have  no  special  statement,  more  than 
to  say  that  we  fear  any  interruption  of  the 
present  rates  of  freight  or  those  that  have  been 
existing  heretofore,  both  local  and  through 
rates.  We  fear  any  interruption  by  the  action 
of  this  Interstate  Law.  We  prefer  as  manu- 
facturers, and  as  citizens,  to  have  it  remam  as 
it  is. 

Q.  You  have  but  one  railroad  to  either  of 
these  points,  have  you? 

A.  We  have  two  railroads;  that  is,  we  ship 
east  and  west  on  the  Air  Line,  and  then  we 
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have  a  road  from  Glendale  southward  to  Co- 
lumbia or.Charleston,  South  Carolina.  We  get 
about  the  same  rates  at  all  these  points,  on  Uie 
Charlotte  &  Atlanta  Road,  given  to  both  west- 
ward and  northward  freights^  We  have  been 
satisfied  with  them,  and  we  would  remain  sat- 
isfied. 

Q.  Do  you  mean  that  the  points  where  your 
mills  are  located  are  treated  as  competitive 
points? 

A.  They  are  competitive  points.  They  are 
allowed  that. 

Q.  You  have  substantially  the  rates  that  are 
allowed  to  other  competitive  points? 

A.  We  have  substantially  the  same  rates. 
Spartanburg,  Greenville  and  our  neighboring 
cities  have  substantially  the  same  rates. 

By  3fr.  Haas: 

Q.  The  lines  you  are  on,  are  substantially 
the  same  line? 

A.  Yes  sir. 

Q.  Do  you  know  that  your  rates  to  New  Or- 
leans are  lower  than  they  are  to  Montgomery? 

A.  If  you  will  allow  me  to  look  at  a  table 
that  I  have  with  me,  I  will  tell  you.  I  have 
mislaid  it  and  so  I  cannot  answer  that  question. 

Q.  The  object  I  have  in  view  is  to  inquire 
whether  your  rates  to  New  Orleans,  for  exam- 
ple, are  lower  than  they  are  to  Montgomery 
and  intermediate  points,  and  whether  you 
could  afford  to  pay  as  high  a  rate  to  New  Or- 
leans as  to  Montgomery,  and  still  do  the  busi- 
ness. Do  you  recall  any  point  where  you  have 
a  lower  rate  for  a  long  distance  than  for  a 
short  one? 

A.  I  do  not.    I  do  not  think  we  have. 


Dr.  C.  E.  Fleming  appeared  before  the 
Commission  and  was  duly  sworn. 

The  Chairman.  Make  such  statement  as 
you  desire. 

The  Witness.  I  do  not  know  that  I  can 
say  anything  that  will  throw  any  light  upon 
what  has  been  said.  We  are  all  here  repre- 
senting one  interest.  We  fear  the  result  of  an  v 
change.  We  fear  it  may  operate  to  our  disad- 
vantage.   That  is  an. 

Q.  Where  do  you  live? 

A.  At  Spartanburg. 

Q.  Are  you  engaged  in  any  particular  man- 
ufactures there? 

A.  No  sir. 

Q.  You  simply  speak  for  the  people  in  gen- 
eral? 

A.  Yes  sir.  I  represent  the  Board  of  Trade 
of  that  city. 

Richard  McCoy  of  Riverton,  Virginia, 
appeared  before  the  Commission  and  wasdulv 
sworn. 

The  Chairman.  GN>  on  and  make  such 
statement  as  you  desire. 

The  Witness.  I  represent  a  lime  Interest 
in  Virginia;  in  fact,  three  lime  interests,  as 
Secretary  of  a  Lime  Association  organized  for 
the  purpose  of  arranging  the  prices  of  lime  in 
competuion  with  lime,  that  comes  from  the 
coast  of  Maine.  Otherwise,  our  interests  are 
altogether  adverse.  We  are  competitors  in  the 
territory  of  the  Richmond  &  Danville  and 
Coast  Line  Railroads.  I  have  a  statement  of 
facts  here  in  the  form  of  a  petition. 
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The  Chairman.  State  the  facts  that  are 
in  it,  80  far  as  they  are  within  your  knowl- 
edge. 

The  Witness.  Our  business  has  been  cre- 
ated and  maintained  by  rates  fixed  on  the 
principle  of  how  much  our  product  will  bring 
in  certain  markets,  in  competition  with  lime 
that  comes  from  Rockland  and  Thomaston, 
Maine  and  is  Utnded  at  the  ports  throughout 
our  territory,  such  as  Norfolk,  Portsmouth, 
Richmond,  Wilmington,  Charleston,  New- 
berne,  Savannah  and  Fayetteville.  We  be- 
lieve that  if  the  rates  at  these  competitive 
points  are  put  in  line  with  the  local  rates,  that 
we  will  be  entirely  put  out  of  these  markets. 
For  example,  take  Goldsboro,  North  Carolina, 
487  miles  from  our  works.  It  is  only  flfty- 
fieven  miles  from  tide  water  at  Newberne. 

By  Commmioner  Schoonmaker: 

Q.  What  is  your  location  in  Virginia? 

A.  Our  location  is  Riverton,  Virginia,  on  the 
Virginia  Midland  Division  of  the  Richmond  & 
Danville  Railroad. 

By  the  Chairman: 

Q.  Do  you  market  your  lime  in  the  direction 
of  the  coast  from  where  you  are? 

A.  Yes  sir. 

By  Commistioner  SchoonmtLkeri 

Q.  How  much  lime  do  you  produce? 

A.  The  entire  kilns  produce  about  a  million 
bushels  annually.  At  Favetteville.  North  Car- 
olina, the  price  is  controlled  by  the  Wilming- 
ton market,  where  the  Rockland  lime  is  land- 
ed, and  thence  by  steamers  from  Cape  Fear 
lUver  to  Fayetteville.  That,  of  course,  would 
control  the  price  in  the  territory  between  Fay- 
etteville and  Bennettsvillei  on  the  Cape  Fear 
and  Yadkin  Valley  road.  At  Tarboro  we 
have  to  compete  with  lime  brought  in  by  Al- 
bemarle Sound  up  the  Tar  River  to  Williams- 
ton.  The  same  rule  would  apply  to  Charles- 
ton, South  Carolina. 

By  the  Chairman: 

Q.  Do  you  mean  that  you  send  lime  to 
Charleston? 

A.  The  kilns  that  I  am  immediately  con- 
nected with  do  not,  but  the  kilns  on  the  Rich- 
mond &  Allegheny  Road,  50  miles  north  of 
Lynchburg  do.  I  am  representing  them,  and 
tbey  were  joint  petitioners  with  me  in  this  pa- 
per. At  Columbia  the  price  is  controlled  by 
the  rate  from  Charleston  to  Columbia,  fixed 
by  the  South  Carolina  State  Railroad  Commis- 
sion. We  would  be  driven  out  of  that  mar- 
ket. We  have  a  good  trade  there,  and  we 
-would  be  driven  out  of  that  market  if  the  lone 
haul  was  to  be  put  in  line  with  the  intermedi- 
ate points.  They  have  Rockland  lime  deliv- 
ered at  Norfolk  and  Richmond  that  fixes  our 
prices  in  a  large  portion  of  that  territory  east 
of  the  Blue  Ridge  and  as  far  south  as  Charles- 
ton and  Columbia. 

By  Mr,  Haas: 

Q.  From  what  you  know  of  these  rates  to 
the  points  that  are  near  the  coast,  do  you  think 
the  railroads  could  be  reasonably  expected  to 
make  their  intermediate  point  rates  as  low  and 
do  all  their  local  business  at  the  relative  low 
rates  at  or  near  the  ports? 

A.  I  unhesitatingly  answer,  no. 

By  CommiMioner  Morrison: 

Q.  Why? 

A.  Because  the  rate,  for  example,  to  Colum- 


bia is  very  low,  and  the  railroads  sav  that  only 
some  twenty-five  i>er  cent  of  the  business  is 
business  of  that  kind.  Of  course  they  could 
not  be  expected  to  sacrifice  the  shorter  haul 
business  to  secure  the  long  haul  business  that 
don't  pay  them.  That  is,  as  I  understand  it, 
their  position.  The  rates  are  very  low  to 
these  competitive  points,  and  without  these 
competitive  points  there  would  be  such  a  cur- 
tailment of  our  business  as  would  very  seri- 
ously embarrass  us  and  all  the  employees  in 
connection  with  our  work. 

By  Commismner  Schoonmaker: 

Q.  How  large  a  force  have  you? 

A.  We  have  about  forty  laborers  on  our  pay 
roll  at  Riverton,  but  the  works  give  employ- 
ment to  wood  choppers  and  wood  haulers,  aud 
furnish  a  market  for  cord  wood  in  that  remote 
portion  of  Virginia  that  would  be  unmarket- 
able were  it  not  for  these  kilns. 

By  Mr,  Haas: 

Q.  How  many  men  are  employed  in  that 
particular  industry  in  Virginia;  not  in  your 
works  alone? 

•  A.  The  entire  kilns  would  amount  to  three 
times  the  number  I  have  named  for  the  one  I 
manage  myself,  perhaps  more.  I  cannot  an- 
swer tnat  question  with  absolute  accuracy. 

R.  E.  Blankenship  appeared  before  the 
Commission  and  was  duly  sworn. 

The  Witness:  I  am  the  chairman  of  a 
committee  of  the  Chamber  of  Commerce,  of 
Richmond,  Virginia.  We  have  a  very  short 
petition,  which,  with  your  permission,  I  will 
read.    (Reads  petition.) 

By  Mr,  Haas: 

Q.  Will  you  state  the  business  you  are  en- 
gaged in? 

A.  I  am  the  President  of  the  Old  Dominion 
Iron  and  Nail  Works  Company,  Richmond, 
Virginia. 

Q.  Do  you  ship  nails  and  iron  to  Charles- 
ton? 

A.  I  do. 

Q.  And  to  Atlanta  and  Birmingham? 

A.  Yes  sir;  and,  in  fact,  all  places  in  the 
south. 

Q.  Do  you  recollect  whether  your  rates  to 
Charleston  are  lower  than  to  intermediate 
points? 

A.  Do  you  mean  on  that  same  line?  Yea 
sir,  they  are. 

Q.  Are  they  lower  to  Birmingham,  for  in- 
stance, than  they  would  be  to  a  point  on  the 
Air  Line  Road  north  of  Gainesville? 

A.  No  sir;  it  would  be  lower  to  Columbia 
than  to  Chester. 

Q.  Do  you  think  you  could  compete,  for  ex- 
ample, at  Columbia  with  nails  coming  in  from 
the  east  via  Charleston  unless  you  did  have  a 
lower  rate  to  Columbia? 

A.  No  sir;  I  could  not,  unless  I  sacrificed 
the  difference  in  freight.  The  nail  business 
wouldn't  stand  that  just  now. 

Q.  Would  not  the  same  rule  applv  when 
you  come  into  competition  with  the  factories 
at  Chattanooga,  Enoxville  and  these  other 
points? 

A.  Undoubtedly,  sir.  We  are  peculiarly 
situated  at  Richmond.  We  are  five  hundred 
and  sixty  miles  from  Atlanta.  There  are  fac- 
tories all  along  in  New  England,  and  factories 
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close  to  the  ports  of  Philadelphia  and  Balti- 
more. They  come  down  to  Wilmington, 
Charleston  or  Savannah,  and  deliver  their 
goods  by  short  lines  or  by  rivers  into  the  inte- 
rior. When  we  start  from  the  other  direction 
we  are  met  at  Lynchburg — I  will  not  allude  to 
that,  because  it  is  about  the  same  distance  we 
are — but  at  Knoxville,  at  Chattanooga,  Brier- 
Held,  Alabama,  and  also  at  Helena,  we  come 
in  contact  with  factories  that  are  much  nearer 
Atlanta  than  we  are.  There  is  a  whole  line 
of  factories  down  the  Ohio  River,  and  at  Louis- 
ville there  is  a  center  for  shipment.  That  is 
nearer  to  Atlanta  practically  than  we  are. 

A.  H.  Christian  appeared  before  the  Com- 
mission and  was  duly  sworn. 

The  Chairman.  Proceed  with  your  state- 
ment. 

The  Witness.  I  did  not  know  I  was  called 
upon  to  make  any  statement.  I  would  be 
glad  to  answer  any  questions. 

By  Mr,  Haas: 

Q.  State  your  business. 

A.  I  am  a  manufacturer  of  paper;  Secretary 
and  manager  of  the  Richmond  Paper  Manu- 
facturing Company,  situated  at  Richmond, 
Virginia. 

Q.  *I)o  you  remember  any  of  the  rates 
ch^ged  to*Na8hville  from  Richmond  on  your 
paper? 

A.  I  cannot  say  that  I  remember  accurately 
the  rates  to  NasnviUe.  I  am  more  familiar 
with  the  rates  through  the  Southern  States. 

Q.  What  points  do  you  recollect? 

A.  Wilmington,  Charleston,  Savannah,  At- 
lanta, Birmingham  and  New  Orleans. 

Q.  Do  you  remember  whether  the  rates  to 
any  of  those  points  that  you  mentioned  are 
lower  than  to  any  other  intermediate  points? 

A.  No  sir,  I  do  not  recall  that  they  are. 
We  do  very  little  business  with  the  intermedi- 
ate points,  however.  Most  of  our  trade  is  at 
trade  centers  and  distributing  points. 

Q.  Do  you  do  any  business  at  Goldsboro? 

A.  We  do  some  business  at  Goldsboro;  yes 
sir. 

Q.  You  do  not  remember  what  your  rate  is 
to  Goldsboro? 

A.  No,  I  cannot  tell  you  what  our  rate  is. 

Q.  What  is  the  nature  of  the  competition 
that  you  experience  from  Richmond  at  such 
places  as  Wilmington,  Charleston,  Nashville, 
Montgomery  or  Birmingham? 

A.  Our  competition  at  Wilmington,  Charles- 
ton. Jacksonville  and  Fernandina  is  princi- 
pally from  New  York.  Baltimore  and  Phila- 
delphia. As  we  get  further  west  our  competi- 
tion comes  from  Cincinnati,  St.  Louis  and 
Chicago. 

Q.  is  that  so  at  Birmingham? 

A.  Yes  sir;  it  is  true  at  Birmingham  to  a 

freat  extent,  although  we  have  competition 
rom  both  points  at  Birmingham. 

Q.  Chattanooga,  I  suppose,  is  a  still  greater 
point  of  comi)etuion? 

A.  Yes  sir.  Our  business,  I  would  state, 
at  many  of  these  points  has  been  made  possi- 
ble entirely  by  the  low  rates  of  freight  which 
we  have  been  able  to  secure  in  competition 
with  the  water  lines. 

Mr.  Haas.  The  object  of  these  witnesses 
is  simply  to  show,  as  far  as  we  can,  that  there 
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may  be  necessities  for  charging  less  for  a  long 
distance  than  for  a  shorter  distance,  even 
though  there  is  no  water  competition. 

J.  S.  Ellett,  of  Richmond,  Virginia,  ap- 
peared before  the  Commission,  and  was  duly 
sworn. 

The  Chairman.  If  you  desire  to  make 
any  statement  you  may  proceed  to  do  so. 

The  Witness.  The  paper  that  has  been 
read  sets  forth  my  views  very  fully.  I  am  in 
the  jobbing  business  and  not  in  the  manufact- 
uring business.  Our  business  would  be  very 
considerably  reduced  in  the  interior  on  account 
of  the  competition  that  is  given  to  the  interior 
points  by  the  southern  seaports. 

The  Chairman.  Do  you  wish  to  add  your 
testimony  in  support  of  this  memorial? 

The  Witness.    Yes  sir. 


H.  H.  Smith  appeared  before  the  Commis- 
sion and  was  duly  sworn. 

The  Witness.  This  is  rather  unexpected 
to  me,  gentlemen.  I  was  not  expecting  to  be 
called  upon  as  a  witness.  I  am  one  of  £e  del- 
egates. 

By  Mr.  Stahlman: 

Q.  What  is  your  place  of  residence? 

^.  Rome,  Gfeorgia. 

Q.  What  is  your  business? 

A.  The  cotton  business. 

Q.  You  are  a  cotton  buyer  and  shipper? 

A.  Yes  sir. 

Q.  What  is  the  feeling  in  your  community 
as  to  the  operations  of  thus  law  and  the  desire 
about  it? 

A.  The  feeling  there  Is  general  that  it  will 
work  very  disastrously  to  our  section  of  the 
country.  We  have  presented  a  memorial  here 
in  connection  with  the  general  subject. 

Q.  What  is  the  character  of  business  of 
Rome  outside  of  cotton? 

A.  We  have  manufactures  of  several  diflPer- 
ent  kinds.  We  make  stoves  there  and  ma- 
chinery which  is  shipped  to  all  parts  of  the 
country.  It  is  a  large  shipping  point.  We 
handle  about  seventy-five  thousand  bales  of 
cotton  a  year  there. 

Q.  What  do  you  know  about  the  feeling  of 
the  people  on  the  line — 

The  Chairman.  That  is  hardlv  a  proper 
inquiry.  Bring  out  the  facts.  You  would 
open  an  inquiry  that  would  be  interminable. 
It  would  be  impossible  for  us  to  go  into  an  in- 
vestigation of  that  question,  without  calling 
upon  the  communities  a  good  deal  more  gen- 
erally than  would  be  at  all  within  our  power. 
The  investigation  must  necessarily  be  exceed- 
ingly unsatisfactory. 

Commimoner  Walker.  The  feeline  of  a 
community  is  only  valuable  as  it  is  based  upon 
facts  which  call  for  such  a  feeling.  Those 
facts  we  can  tell  about. 

Commissioner  Morrison.  If  they  have  been 
given  to  understand  that  it  will  increase  their 
rates,  we  know  how  they  feel  about  it. 

The  Chairman.  It  would  be  necessary  to 
inquire  what  this  feeling  was  based  upon. 

Mr.  Stahlman.  I  beg  to  make  myself 
understood.  It  was  not  my  purpose  to  under- 
take to  demonstrate  the  feeling^of  the  people 
living  adjacent  to  the  City  of  Rome  as  to  the 
Interstate  Commerce  Act,  but  the  feeling  as  to 
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the  existing  coDdition  of  things.  As  I  under- 
stand it,  uie  existing  condition  of  things  is 
based  upon  the  susi)ension  of  the  provisions  of 
the  Act,  which  leaves  us  substantially  in  the 
same  position  we  were  before  the  enactment 
of  the  law.  What  I  am  endeavoring  to  bring 
out — it  may  be  improper,  and  if  it  is  improper 
I  beg  pardon  of  the  Chairman  and  of  the  Com- 
mlBsion — is  that  so  far  as  Mr.  Smith's  infor- 
mation goes,  there  is  no  dissatisfaction  with  the 
state  of  affairs  that  existed  prior  to  the  enact- 
ment of  the  law. 

The  Chainnan.  I  think  we  have  been 
quite  liberal  in  taking  testimony  to  that  effect 
already.  You  can  see  it  would  open  inquiries 
in  every  direction,  which  it  would  be  impossi- 
ble for  us  to  pursue  now. 

L.  Johnson  appeared  before  the  Commis- 
sion f^nd  was  duly  sworn. 

The  Witness.  I  have  a  short  memorial 
from  the  Naval  Stores  Manufacturers  Protect- 
ive Association  of  the  State  of  Georgia. 

The  Chairman.  Do  you  wish  to  say  any- 
thing more? 

The  Witness.    No  sir. 

By  Mr.  Stahlman; 

Q.  Are  not  the  naval  stores^  factories  or 
plants,  whatever  you  call  them,  located  largely 
at  local  points  on  the  railroads? 

A.  Yes  sir;  principally. 

Q.  And  you  pay  local  rates  on  your  mer- 
chandise, provender,  etc.,  to  your  mills  afid 
factories? 

A.  Yes  sir;  from  certain  points  we  pay  local 
rates. 

Q.  You  are  not  favored  as  between  yourself 
and  other  people  on  the  line  of  the  road? 

A.  No  sir. 

Q.  You  are  satisfied  with  the  rates  of  trans- 
portation? 

A.  Yes  sir;  we  are  perfectly  satisfied. 

By  OomrmMioner  Walker: 

Q.  Then  what  is  the  trouble?  What  are 
you  afraid  of? 

A.  We  look  at  it  in  this  way:  If  the  freight 
is  raised — 

Q.  But  the  freight  is  not  going  to  be  raised, 
as  I  understand  it,  because  you  are  at  local 
points. 

A.  Well,  here  is  the  idea:  We  draw -our 
supplies  under  the  through  rate.  We  pay  the 
local  rate  from  Montgomery  or  Savannah,  as 
the  case  might  be.  to  the  local  points.  If  the 
through  rate  is  raised,  of  course  there  will  be 
a  raise  on  the  local  rate.  We  get  a  great  many 
of  our  supplies  on  the  through  rate. 

Q.  So  you  have  been  given  to  understand 
that  the  rates  to  the  local  points  will  be  raised 
if  the  rates  to  the  terminal  points  are  raised? 

A.  No  sir;  we  are  not  so  infonped. 

Q.  Then  why  do  you  expect  such  a  thing? 

A.  Well,  we  are  interested,  of  course,  in  the 
through  rates. 

By  ifr.  Chisholm: 

Q.  Where  are  your  industries  principally 
situated? 

A.  In  the  southern  part  of  the  State. 

Q.  Do  you  get  your  provisions,  such  as 
corn,  hay,  and  raw  materials,  from  the  ex- 
treme northwest? 

A.  Yes  sir. 

Q.  They  come  on  through  cars? 


A.  Yes  sir. 

Q.  At  low  rates? 

/^    Yes  sir 

Q.  To  distributing  points? 

A.  Yes  sir. 

Q.  Then  you  set  the  benefit  of  the  low  rato 
with  simply  the  local  added  to  the  point  where 
you  are? 

A.  Yes  sir;  that  is  what  I  mean. 

By  Mr.  Stahlman: 

O.  And  your  product  goes  long  distances  to 
find  a  market? 

A.  No;  the  manufactured  product  is  all 
shipped  under  the  short  haul  principle  to  the 
coast;  but  the  supplies  principally  eome  from 
the  long  haul.  Of  course  mere  is  a  certain 
amount  of  the  product  that  goes  westward  un- 
der those  cheap  rates;  but  the  bulk  of  it  goes 
by  water  transportation. 

By  the  Chainnan: 

Q,  Do  you  mean  that  you  pay  on  your  sup- 
plies higher  rates  than  are  paid  to  points  be- 
yond you  that  have  a  lonji^er  haul? 

A.  We  generally  always  ship  our  supplies 
to  the  coast  and  then  pay  the  local  back. 

By  Commissioner  Walker: 

Q.  And  in  fact  they  go  down  to  the  coast 
and  you  bring  them  back? 

Al  Yes  sir. 

By  the  Chairman: 

Q.  By  rail? 

A.  Yes  sir. 

By  Oommissioner  IBrtLggt 

Q.  To  what  point  on  the  coast  do  you  ship 
your  supplies? 

A.  Brunswick  is  our  principal  market,  on 
the  line  of  the  East  Tennessee  Road. 

Q.  How  far  from  Brunswick  is  your  con- 
cern located? 

A.  The  ones  I  am  interested  in  are  about 
seventy  or  eighty  miles  away.  We  have  sev- 
eral 

Q.  As  I  understand,  you  buy  your  supplies 
in  the  extreme  northwest,  take  them  to  Bruns- 
wick, and  then  pay  the  local  rate  back  to 
where  you  are? 

A.  Yes  sir. 

By  Mr.  Haas: 

Q.  What  road  do  you  live  on? 

A.  The  East  Tennessee. 

By  Commissioner  Bra^^ 

Q.  If  it  was  arranged  so  you  could  take  them 
off  Uie  cars  at  your  place  at  the  Brunswick  rate 
that  would  not  be  disadvantageous  to  you, 
would  it? 

A.  No  sir. 


M.  F.  Amorous  of  Atlanta,  Georgia,  ap- 
peared before  the  Commission  and  was  duly 
sworn. 

The  Chairman.  Proceed  with  any  state- 
ment you  desire  to  make. 

The  Witness.  I  am  the  general  manager 
of  the  Atlanta  Lumber  Company.  We  are 
manufacturers  and  dealers  in  lumber.  Our 
markets  are  principally  north  of  the  Ohio  Riv- 
er at  such  points  as  Cincinnati,  Chicago,  De- 
troit, Erie,  St.  Louis,  Omaha  and  local  points 
beyond  Omaha  in  Nebraska.  Since  the  oper- 
ation of  the  Interstate  Commerce  Act  our  rates 
north  of  the  Ohio  River  have  been  raised,  to 
Chicago  $1.25  a  thousand,  to  Detroit  about 
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$3.25  a  thousand,  to  Lima,  Ohio  and  Urbana, 
Ohio  about  $2.50  or  $3  a  thousand,  and  to 
Buffalo  about  $2.25  a  thousand.  This  raise 
has  been  made  entirely  north  of  the  Ohio  River. 

Our  rates  continue  the  same  to  the  Ohio 
River,  Evansville,  Louisville  and  Cincinnati. 

By  the  Chairman: 

Q.  Is  there  anything  further? 

The  Witness.  I  am  ready  to  answer  any 
questions. 

By  Oomnussioner  Sehoonmaker: 

Q.  Are  there  other  companies  in  Atlanta  be- 
sides yours? 

A.  Yes  sir. 

0.  In  the  same  business? 

A.  Yes  sir. 

Q.  How  many? 

A.  There  are  twenty-one  lumber  dealers  here 
and  about  five  wholesale  dealers  and  shippers 
who  ship  north  of  the  Ohio  River.  They  are 
also  interested  in  sawmills  south  of  Macon  in 
this  State.  We  ship  from  the  East  Tennessee 
Road,  the  Central  Railroad,  the  Brunswick 
&  Western  and  the  Louisville  &  Nashville  Rail- 
road in  Alabama.  Our  Alabama  rates  and 
Georfi;ia  rates  are  on  the  same  basis.  We  are 
pracocally  the  same  distance  from  Ohio  River 
points.  Our  business  takes  a  special  rate  to 
the  Ohio  River.  I  first  started  this  business 
about  five  years  ago.  Up  to  that  time  there 
had  been  no  lumber  sbipp^  from  Georgia  to  the 
northwest  by  rail.  I  was  aware  that  there  were 
a  great  many  empty  cars  being  carried  back  to 
the  northwest,  and  I  thougnt  the  ridlroads 
would  be  fflad  to  fill  them  up  at  a  low  rate  of 
freight.  With  that  view  I  made  inquiries  of 
our  western  lines  to  see  if  I  could  set  some  in- 
ducements in  freight  rates  in  order  to  place 
our  products  north  of  the  Ohio  River.  I  was 
encouraged  by  the  W.  &  A.  Railroad,  particu- 
larly, from  Atlanta  to  Chattanooga.  They  se- 
cured me  free  passes  and  gave  me  an  opportu- 
nity to  go  through  the  northwest  and  prospect. 
I  traveled  all  over  that  country,  visiting  al- 
most every  town  north  of  the  Ohio  River,  from 
5.000  inhabitants  up,  out  as  far  as  Kearney, 
Nebraska,  two  hundred  miles  west  of  Omaha. 
I  ascertained  the  prices  of  lumber  in  those  dif- 
ferent towns  and  what  prices  we  would  have  to 
have  in  order  to  get  some  trade  in  that  country; 
aud  then,  knowing  the  cost  of  manufacture  of 
our  lumber,  I  made  a  proposition  to  the  rail- 
roads as  to  what  freight  rate  I  would  need  in  or- 
der to  give  them  business  and  help  them  to  fill 
up  the&  empty  cars  going  back.  In  the  majori- 
ty of  cases  they  accepted,  and  since  then  we 
have  been  doing  quite  a  business. 

By  the  Chairnian: 

Q.  Now,  as  I  understand  you,  the  rates  north 
of  the  Ohio  River  have  been  ndsed? 

A.  Yes  sir. 

Q.  8o  that  you  cannot  do  business  there? 

A.  I  have  some  contracts  that  I  made  in  Feb- 
ruary and  have  parti v  filled. 

Q.  You  do  not  imderstand  that  there  is  any- 
thing in  this  pending  investigation  that  applies 
to  those  rates  of  freight,  do  you? 

A.  No  sir;  I  do  not. 

Q.  Bo  that  whatever  may  be  the  rates  there, 
that  question  has  nothing  to  do  with  this  in- 
vestigation ?  There  is  nothing  we  can  do  ux)on 
this  mvestigation  that  will  be  of  any  service  to 
you  there? 
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A.  The  x)oint  I  desired  to  make  was  that  the 
enforcement  of  the  fourth  section,  which  I  un- 
derstand is  in  force  north  of  the  Ohio  River, 
would  probably  increase  our  rates. 

Q.  But  we  are  not  dealing  with  that  now. 
We  can  make  no  order  now  that  would  have 
anything  to  do  with  the  rates  up  there? 

A.  Certainly;  but  it  may  in  the  same  way 
increase  our  rates  south  of  the  Ohio  River. 

Q.  If  you  have  any  facts  that  you  want  to 
bring  before  us  that  bear  upon  the  rates  south 
of  the  Ohio  River,  we  will  hear  them. 

A.  The  fact  is  that  the  rates  we  have  at  pres- 
ent enable  us  to  do  business  up  to  the  Ohio 
River.    I  am  under  oath,  and  I  state  that  fact. 

By  Oommisnonor  Morrison: 

Q.  If  you  add  a  considerable  increase  at  this 
point,  you  cannot  do  business? 

A.  No  sir. 

By  Ccnnmiagioner  Sehoonmaker: 

Q.  Is  your  lumber  all  produced  in  Georgia? 

A.  Georgia  and  Alabama.  We  manufacture, 
ourselves,  m  Georgia  and  deal  in  lumber  from 
Alabama  also. 

Q.  You  manufacture,  yourselves? 

A.  Yes  sir;  and  we  purchase  from  other  men. 

By  Mr.  Stahlman: 

Q.  Do  you  do  a  large  business  on  the  Macon 
&  Brunswick  Road? 

A.  Yes  sir;  the  east  Tennessee  system  south 
of  Macon.  Our  shipments  amount  to  two  or 
three  thousand  cars  a  year. 

Mr,  Norcross.  I  would  inquire  if  you 
wish  to  hear  from  the  opposition  tonieht? 

The  Chairman.  We  are  hearing  from  the 
petitioners  now. 

Charles  E.  Hoekstrasser  of  Columbus, 
QeoTM,  appeared  before  the  Commission  and 
was  duly  sworn. 

The  Witness*  Mr.  Chairman  and  Gentle- 
men: I  have,  as  the  others  have,  a  petition.  I 
will  not  ask  vour  time  to  read  it,  but  will  mere- 
ly give  the  finale  of  it  and  make  my  explana- 
tion as  short  as  possible.  Representing  the  City 
of  Columbus,  Georgia,  and  the  Board  of  Trade, 
we  humbly  request  that  your  body  make  per- 
manent the  present  temporary  suspension  of 
the  fourth  section  of  the  Law  as  it  affects  the 
interests  of  our  city,  and  allow  us  to  be  placed 
on  an  equality  with  Montgomery  and  Selma, 
AlaOama,  except  as  to  the  difference  in  our 
mileage. 

I  will  say  in  explanation — the  facts  and 
proofs  are  in  our  petition — that  Columbus  oc- 
cupies a  peculiarly  fortunate  position  at  the 
head  of  navigation  of  the  Chattahoochee  River. 
With  415  miles  of  navigable  stream,  we  are  not 
entirely  dependent  on  railroads  for  our  facili- 
ties. But  having  those  natural  advantages, 
Columbus  has  invested  as  a  city,  and  through 
its  citizens,  quite  an  amount  of  money  in  rial- 
roads  to  give  us  advantages  that  our  rivals  in 
trade  have;  and  we  very  much  fear  that  the 
operations  of  this  law  will  injure  our  interests 
in  those  investments.  We  desire  that  the  rail- 
roads shall  divide  our  freighting  business  with 
our  river.  Another  reason  is  that  Columbus 
has  been  for  many  years  a  large  manufacturing 
section,  particularly  in  cotton  goods.  Not 
many  years  ago  the  trade  was  comparatively  of 
a  local  character  or  confined  to  the  States  sur- 
rounding Georgia;  but  as  all  of  our  supplies 
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are  brought  from  the  west,  it  was  not  infre- 
quent that  unloaded  trains  went  out  from  Co- 
lumbus to  western  points.  That  being  seen  by 
the  mill  men,  an  arrangement  was  made  for  a 
satisfactory  rate,  and  a  trade  was  established 
with  the  Territories  and  States  throughout  the 
entire  west  and  northwest,  and  also  through 
Mexico,  Central  America  and  everywhere 
where  goods  of  that  character  were  in  demand. 
The  condition  of  trade  rendered  it  necessary  to 
increase  the  facilities  for  making  these  goods, 
and  for  that  reason  the  mills  have  been  extend- 
ed, new  ones  have  been  built  and  others  are 
being  built  now;  and  if  the  operations  of  this 
law  should  prevent  that  arrangement  from  con- 
tinuing, it  would  injure  very  seriously  that  in- 
terest which  has  grown  up  only  on  account  of 
the  reduced  rates  on  freights  carried  by  for- 
merly empty  cars. 

Another  part  of  our  petition  asks  that  Co- 
lumbus be  placed  on  an  equality  with  Mont- 
gomery and  Helma.  That  was  asked  by  Colonel 
Alexander  of  the  Central  Road  in  his  petition. 
Our  reasons  for  that  are  these:  Montgomery  is 
situated  one  hundred  miles  to  our  west.  We  are 
rivals  in  the  trade  of  all  the  country  between  us 
and  always  will  be.  We  have  the  same  natural 
advantages  that  Montgomery  and  Selma  have, 
by  means  of  our  river  to  any  part  of  the  world 
through  the  Gulf  of  Mexico;  and  we  merely  ask 
that  that  competition  may  apply  to  us  and  that 
he  be  allowed  to  give  us  the  same  rate  that  he 
asks  for  those  points.  We  do  not  ask  that 
you  force  him  to  do  it.  We  propose  to  do 
that  ourselves.  We  have  got  the  river  and 
have  used  it  in  the  past.  It  has  dictated  our 
rates  of  freight  and  we  propose  in  the  future 
to  use  it  more  extensivelv  for  that  purpose. 

By  Commisiianer  Walker:  i 

Q.  Do  you  mean  it  has  not  been  treated  as  a 
competing  point? 

A.  It  is  not  asked  for  in  a  petition  dated  I 
think  on  April  8,  by  Colonel  Alexander  of  the 
Central  Road;  and  we  claim  that,  the  conditions 
being  similar,  we  are  entitled  to  the  same  rate, 
if  we  can  force  him  to  give  it  to  us,  that  he 
asks  to  five  to  Montgomery. 

Mr,  Alexander,  A  single  case  was  taken 
as  an  illustration  in  the  first  petition;  but  when 
the  question  came  to  be  argued  before  the 
Commission,  the  same  thing  was  asked  for  Co- 
lumbus that  was  asked  for  every  other  compet- 
ing point. 

The  Witness.  If  it  was  a  mistake,  gentle- 
men, we  are  glad  to  hear  it,  as  we  feel  that 
our  natural  advantages  give  us  an  equal  right 
to  it;  and  for  that  reason  alone  we  ask  that  we 
may  have  it  when  we  can  enforce  the  matter, 
which  we  think  we  can  do. 

J.  M •  Thomborff  of  Enoxville,  Tennes- 
see appeared  before  the  Commission  and  was 
duly  sworn. 

The  Witness.  I  was  not  aware  I  was  to  be 
called  as  a  witness  for  the  railroads.  I  sup- 
posed I  was  simply  called  that  I  might  present 
the  views  of  the  Chamber  of  Commerce.  I 
have  one  of  the  shortest  of  the  petitions  pre- 
sented; and  as  our  locality  is  somewhat  differ- 
ently situated  from  the  otners,  I  will  ask  your 
indulgence  to  read  it.  I  do  not  desire  to  make 
any  further  explanations. 
(I'he  witness  then  read  the  petitionin  question.) 


W.  E.  Kyle  appeared  before  the  Commis- 
sion, and  having  been  duly  sworn  was  exam- 
ined as  follows: 

By  Mr.  George  M .  Rose: 

Q.  What  position  do  you  now  hold? 

A.  (General  freight  and  passenger  agent  of 
the  Cape  Fear  &  Yadkin  Valley  Railroad. 

Q.  How  long  have  you  held  that  position? 

A.  A  few  months. 

Q.  How  long  have  you  been  connected  with 
the  freighting  business  of  the  Cape  Fear  & 
Yadkin  Valley  Road? 

A.  Six  or  eight  years. 

Q.  Where  does  your  road  run? 

A.  Our  road  starts  from  Bennettsville, 
South  Carolina,  and  ends  at  Walnut  Cove, 
North  Carolina. 

Q.  What  systems  of  roads  in  North  Carolina 
does  it  cross? 

A.  It  crosses  the  Seaboard  Air  Line  at  Fay- 
etteville,  the  Atlantic  Coast  Line;  at  Sanford 
again  the  Seaboard  Air  Line,  and  at  Greens- 
boro the  Piedmont  Air  Line. 

Q.  What  water  competition  does  it  meet? 

A.  We  have  the  Pee  Dee  River  at  Bennetts- 
ville, South  Carolina,  and  the  Cape  Fear  River 
at  Fayetteville,  North  Carolina. 

Q.  Are  there  any  points  on  your  line  where 
less  is  charged  for  a  long  haul  than  for  a  short 
haul? 

A.  Yes  sir;  at  competing  points. 

Q.  Is  that  the  case  at  local  points  on  the  line 
of  the  road? 

A.  No  sir. 

Q.  At  comi)eting  points  do  you  charge  less 
for  a  long  than  a  short  haul? 

A*.  We  charge  less  to  Fayetteville  than  we 
do  to  stations  on  either  side  of  Fayetteville,  on 
account  of  water  transportation. 

Q.  Where  else? 

A.  At  Greensboro  we  char^  less. 

Q.  How  are  your  rates  to  Greensboro  fixed? 

A.  They  are  fixed  by  the  General  Traffic 
Manager  of  the  Associated  Railways  of  Vir- 
ginia and  the  Carolinas. 

Q.  Have  you  any  business  connection  or  are 
you  a  member  of  the  Association? 

A.  We  are  not. 

Q.  But  you  say  they  fix  the  rates? 

A.  Yes  sir. 

Q.  And  those  rates  are  adopted  by  your 
line? 

A.  Yes  sir. 

Q.  Are  those  rates  good  to  Greensboro  over 
every  road? 

A.  Yes  sir. 

Q.  How  are  your  rates  fixed  as  to  Fayette- 
ville? 

A.  Our  rates  are  the  Fayetteville  rates,  based 
on  the  river  rates  to  Fayetteville.  We  have 
to  meet  the  water  rates. 

Q.  The  question  was  asked  by  one  of  the 
Commissioners  this  morning,  how  long  during 
the  year  the  Cape  Fear  River  was  navigable. 
Can  you  answer  that  question? 

A.  It  has  been  navigable  for  the  past  eight- 
een months.  The  government  did  consider- 
able work  on  it  and  made  it  a  good  river,  and 
Uiey  run  on  schedule  time. 

Q.  Since  the  government  has  worked  upon 
the  river? 

A.  Yes  sir. 

Q.  Are  there  daily  lines  of  boats  running 
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up  and  down  the  river? 

A.  I  think  so,  sir.  A  boat  arrives  every 
day. 

Q.  What  class  of  boats  run  on  the  river? 

A.  They  draw  very  little  water,  I  think 
about  three  and  a  half  to  four  inches.  The 
tonnage  I  suppose  is  ten  or  fifteen  car  loads  of 
freight. 

Q.  You  say  your  rates  to  Fayetteville  are 
based  upon  this  river  competition? 

A.  Yes  sir. 

Q.  How  do  your  rates  to  intermediate  x)oints 
compare  with  your  rates  to  terminal  points? 

A.  At  some  of  the  points  mentioned  there 
is  no  difference,  and  at  others  probably  from 
one  to  five  cents. 

Q.  As  a  railroad  man  do  you  know  any  in- 
termediate point  on  your  road  where  the  rates 
of  freight  are  unjust  or  unreasonable? 

A.  No  sir;  I  do  not. 

Q.  Have  any  complaints  been  made  to  the 
Company  since  your  connection  with  it  at  any 
of  the  intermediate  points? 

A.  No  sir.  There  is  no  complaint  existing 
of  any  kind,  nor  from  any  point. 

Q.  Upon  what  is  your  road  most  dependent 
for  its  receipts? 

A.  We  are  dependent  on  our  connecting 
lines  largely  for  our  receipts. 

Q.  At  what  points? 

A.  At  Greensboro,  Sanf  ord.  Fayetteville  and 
Maxton. 

Q.  Then  the  largest  receipts  of  the  Company 
are  from  these  connecting  competitive  pomts? 

A.  Yes  sir. 

Q.  How  many  miles  of  road  do  you  operate? 

A.  We  operate  189  miles. 

Q.  How  much  of  that  road  has  been  built 
within  three  years? 

A.  140  miles. 

Q.  Has  the  business  upon  the  line  of  the 
road  between  the  stations  been  firmly  estab- 
lished yet? 

A.  No  sir;  the  country  is  rather  thinly  set- 
tled and  the  business  has  not  been  well  estab- 
lished. 

Q.  And  therefore  you  are  dependent  upon 
these  competitive  points  for  your  rates  of 
freight  ? 

A.  Yes  sir. 

Q  What  effect  would  the  enforcement  of 
section  4  of  the  Interstate  Commerce  Act 
have  upon  your  road  ? 

A.  As  our  road  crosses  the  three  systems 
that  nm  into  North  Carolina  it  would  be  ruin 
to  us.  We  would  lose  all  of  the  business  at 
the  two  largest  points  on  the  line  of  our  road. 

By  Oommisnoner  "BrtLggi 

Q.  Bennettsville  is  on  Uie  Pee  Dee  River,  is 
it? 

A.  It  is  near  the  river. 

Q.  How  far  from  the  river  ? 

A.  About  five  and  a  half  miles. 

Q.  You  treat  it  as  a  competitive  point,  do 
you? 

A.  It  is  to  us  a  competitive  point  for  all 
Charleston  business;  heavy ^oods. 

Q.  By  navigation  on  the  Pee  Dee  River  ? 

A.  Yes  sir. 

Q.  How  many  months  in  the  year  is  that 
river  navi«ible? 

A.  I  really  do  not  know,  sir.  I  supposed  it 
was  navigable  at  the  time  they  hanaled  the 
Inter  S. 


cotton  there  in  the  fall  of  the  year,  and  in  the 
spring  when  they  received  the  fertilizers  to 
make  the  cotton. 

Q.  Do  you  know  it  Is  navigable  then  ? 

A.  Yes  sir;  I  do. 

Q.  How  far  is  Bennettsville  from  the  ocean 
there? 

A.  I  don't  know  how  far  it  is. 

The  Chairman.  We  have  perhaps  been 
quite  as  liberal  as  it  will  be  reasonably  possi- 
ble for  us  to  be  in  receiviog  testimony  on  be- 
half of  the  petitioners.  Should  there  be  other 
evidence  that  the  petitioners  deem  important 
to  be  brouffht  forward  before  we  leave  town, 
and  should  we  find  time  to  take  it,  it  might 
be  taken,  or  it  can  be  brought  forward  at  one 
of  the  other  places  of  meetmg.  We  must  give 
the  opportunity  for  those  who  oppose  the 
granting  of  the  petitions  to  be  heard  here,  as 
some  can  be  heard  here  more  conveniently 
than  elsewhere,  and  perhaps  we  shall  have  no 
more  than  a  reasonable  allowance  of  time  for 
them  now.  In  the  program  marked  out  yes- 
terday those  opposing  Uie  petitions  were  asked 
to  hand  in  the  names  of  witnesses  at  our  meet- 
ing this  afternoon.  Names  have  not  been 
handed  in,  for  what  reason  I  do  not  under- 
stand, but  I  assume  that  it  is  in  consequence  of 
some  inadvertence  or  accidental  circumstance, 
or  perhaps  because  there  Is  no  general  organiza- 
tion of  those  who  oppose  the  petitions.  We  do 
not  wish  for  that  reason  to  decline  to  hear  any 
evidence  that  may  be  ready  to  be  offered.  At 
Washington,  parties  representing  organizations 
in  this  part  of  the  country  appeared  to  oppose 
the  petitions.  If  those  organizations  are  rep- 
resented here  now,  and  will  submit  the  names 
of  witnesses  now,  we  will  take  them  up  and 
have  them  examined.  If  towns,  commercial 
bodies,  or  any  organizations,  desire  to  produce 
evidence  at  this  time  before  us  in  opposition 
to  the  i)etitions,  they  may  hand  in  the  names 
and  we  will  receive  them  at  this  time.  If  they 
are  not  ready  at  this  time  to  give  us  a  com- 
plete list,  they  may  hand  in  the  names  of  such 
witnesses  as  are  now  ready  to  be  examined,  and 
let  the  list  be  completed  by  the  time  we  shall 
convene  tomorrow  morning. 


A.  J.  Mosset  appeared.bef ore  the  Commis- 
sion and  said : 

I  desire  to  offer  on  behalf  of  the  Ohio  and 
Mississippi  River  Transportation  Lines  a  pro- 
test against  the  exemption  of  the  rail  lines 
from  section  4  of  the  Interstate  Commerce 
Bill;  but  as  I  understood  that  the  gentlemen 
giving  evidence  in  favor  of  the  railroads  had 
an  argument  that  they  wanted  to  bring  in,  I 
thought  it  would  be  out  of  place  just  now,  as 
there  is  more  or  less  of  an  argument  connected 
with  this  thing.  I  would  just  as  soon  submit 
it  as  a  memorial,  without  any  argument. 

The  Chairman*  Unless  you  wish  to  state 
special  facts  under  oath,  you  had  better  just 
hand  us  Uie  paper. 

Commimoner  Walker.  Does  it  state  facts 
that  you  are  ready  to  swear  to  ? 

Mr,  Mosset.    Yes  sir. 

Mr,  Mosset  was  then  duly  sworn,  and 
read  the  memorial  as  a  part  of  his  evidence, 
after  which  he  was  examined  as  follows  : 

By  the  Chairman : 
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Q.  Are  you  aware  of  any  other  memorials 
or  papers  of  any  sort  ? 

A.  We  were  not  aware  that  you  would  re- 
ceive any  communications  from  the  water  lines 
at  this  point,  and  therefore  nothing  was  pre- 
pared imtll  the  last  moment. 

Q.  Do  you  expect  to  present  something  at 
some  other  meeting  ? 

A.  At  Mobile,  ^ew  Orleans  and  Memphis 
we  will  have  large  delegations  to  take  care  of 
our  interests. 

Q.  Are  there  any  witnesses  here  to  your 
knowledge  that  desire  to  be  heard  ? 

A.  I  do  not  know.  I  came  here  with  a  com- 
mittee, and  one  Of  them  was  taken  sick  and 
had  to  go  home  again. 

Q.  You  are  not  aware  of  any  oral  evidence? 

A.  I  .do  not  know  of  any  evidence  that  we 
can  offer  at  this  time. 

Mr.  Stahlman*  Is  that  paper  sworn  to  as 
a  statement  of  facts  ? 

The  Chairman.    Yes.    It  is. 

By  CmMmmoner  Morrison.  What  is  your 
occupation  ? 

A.  I  have  been  steamboat  agent  and  for- 
warding agent  for  the  last  twenty-one  years. 

Q.   xoM  are  eneaeed  in  that  now  ? 

A.  Yes  sir;  and  I  am  also  engaged  in  the 
railroad  business.  I  represent  me  Southern 
Pacific  Company  for  the  water  lines  at  Cincin- 
nati, Ohio. 

Q.  Your  object  here  now  is  to  show  us  the 
injustice  we  do  the  people  that  are  in  the  trans- 
portation business  by  water  ? 

A.  Our  object  is  to  show  you  that  the  plea 
advanced  by  the  rail  lines  that  the  water 
transportation  is  of  such  a  nature  that  they 
must  make  lower  rates  to  the  long  haul  river 
points  than  thev  must  to  the  interior  points, 
by  giving  you  this  statement  of  facts — that  the 
insurance,  the  disadvantages  of  the  conditions, 
the  river  being  navigable  for  certain  seasons 
of  the  year,  and  the  difference  in  time  ought  to 
enable  them  to  get  much  better  rates  than  they 
do,  and  we  would  therefore  not  be  competit- 
ors really  against  them.  We  have  1,600  miles 
to  ge  over,  while  their  shortest  route,  the  Cin- 
cinnati Southern,  is  826.  They  have  every 
advantage  and  we  every  disadvantage.  Our 
point  is  to  show  you  that  practically  we  are 
not  much  of  a  competitor  to  the  rail  lines. 

By  Commissioner  Shoonmaker : 

Q.  Do  you  claim  that  the  railroads  fix  the 
rates  of  transportation  and  that  the  water 
lines  must  conform  to  those  rates  ? 

A.  They  have  since  the  opening  of  the 
Southern  Road.  Previous  to  that  we  had  an 
arrangement  with  the  Louisville  &  Nashville 
Railroad  that  worked  admirably.  My  friend 
Stahlman  and  myself  had  an  arrangement  that 
was  very  fair  to  the  shippers  and  consignees. 
It  worked  very  well.  When  the  Southern 
Road  came  into  existence,  we  did  make  up  lit- 
tle patches  of  arrangements  from  time  to  time, 
but  naturally  the  competition  between  three 
or  four  routes—there  would  be  some  freight 
taken  at  a  little  less  rate,  and  that  disturbed 
the  arrangement  I  may  say  for  the  last  two 
or  three>ears  we  have  really  had  no  arrange- 
ment There  has  been  practically  no  rate. 
There  has  been  published  tariffs,  but  they 
have  not  been  adhered  to  by  either  rail  or 
water. 


Q.  What  do  you  mean  by  the  Southern  Pa- 
cific Company  ? 

A.  The  Southern  Pacific  Company  from 
New  Orleans  and  Texas  points. 

By  the  Chairman : 

Q.  The  road  you  spoke  of  was  the  Cincin- 
nati Southern  ? 

A.  Yes  sir. 

Q.  That  is  what  is  called  the  Queen  & 
Crescent? 

A.  Yes  sir;  the  Queen  &  Crescent. 

By  Mr,  Alexander: 

Q.  I  understood  you  to  read  some  of  the 
rates  from  Cincinnati  to  New  Orleans.  Do 
you  remember  any  of  the  rates? 

A.  Yes  sir.  Whisky  has  been  carried  for 
nearly  two  years  at  a  dollar  a  barrel  by  idl 
rail. 

Q.  Do  I  imderstand  you  to  say  that  there  is 
no  charge  on  the  river  from  Cincinnati  to  any 
local  point  between  Cincinnati  and  New  Or- 
leans of  more  than  a  dollar  a  barrel? 

A.  This  tariff  shows  that  all  the  way  points 
are  included  in  the  regular  tariff,  unless  it 
would  be  an  occasional  plantation  landing;  but 
Donaldsonville,  Baton  Rouge,  Bayou  Sara  and 
all  the  intermediate  points  are  included,  in  the 
rates  of  rail  tariff,  because  although  the  rail 
lines  have  no  direct  connection  with  these 
points,  still  they  work  into  these  points  by  way 
of  New  Orleans  and  by  way  of  Memphis  in 
opposition  to  us  from  Cincinnati. 

Q.  And  from  Greenville  and  all  the  local 
points? 

A.  Greenville  is  a  direct  point.  There  is  a 
new  road  there,  and  that  naturally  has  no  rates 
whatsoever. 

By  Mr,  Stahlman: 

Q.  You  never  charged  any  greater  sum  for 
a  short  haul  than  a  long? 

A.  We  can't  do  it,  not  since  you  began  to 
make  the  tariff  of  rates  to  idl  intermediate 
points  the  same  as  you  do  to  New  Orleans. 
We  can't  do  it.  Our  rate  on  whisky  to  New 
Orleans  has  been  fifty  cents,  and  our  rate  to 
Greenville  has  been  the  same.  We  have  had 
to  carry  it  for  a  little  less  to  New  Orleans,  forty 
cents  when  the  whiskey  was  an  average  whis- 
key. We  had  to  pay  ten  cents  insurance  and 
take  it  for  forty  cents.  We  have  had  to  take  it 
to  Donaldsonville  the  same  as  New  Orleans, 
and  Greenville  the  same  as  New  Orleans  and 
Bayou  Sara,  Baton  Rouge  and  all  those  x)oints 
the  same.  You  never  would  let  us  get  any 
more  than  that 

By  Mr.  Haas: 

Q.  Then  that  was  not  the  rate  to  New  Or- 
leans? 

A.  Some  have  a  rate,  and  some  have  not 

By  CorMnissioner  Walker: 

Q.  Which  is  further  south,  Natchez  or  St 
Joseph? 

A.  St  Joseph  is.  Here  is  the  nominal  tar- 
iff, but  it  is  not  in  force.  It  is  the  nominal 
tariff,  with  the  difference  between  the  ndl  lines 
and  the  water  lines. 

By  Mr,  Alexander: 

Q.  You  did  not  understand  my  question.  I 
want  the  actual  rates.  Are  the  actual  rates 
worked  from  Cincinnati  to  New  Orleans,  no 
lower  than  from  Cincinnati  to  any  intermedi- 
ate local  station? 

A.  The  actual  rates  are  the  same.    Th^ 
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cannot  be  any  more.  The  tariff  specifies.  I 
-will  read  it  for  the  gentleman's  information. 
This  tariff  places  a  rate  on  the  different  classes 
j^nd  on  the  different  specials  to  GreenyiUe, 
Vicksburp,  Huntington,  Port  ffickey,  Baton 
Bouge,  Memphis  and  Natchez.  These  are  all 
the  same. 

Q.  They  are  rail  competing  points? 

A.  No  sir;  they  are  not  all  rail  competing 
points.    Some  are  not,  and  some  are. 

By  Mr,  Haas: 

Q.  Is  there  no  point  between  Cincinnati  and 
New  Orleans  to  which  you  charge  a  higher 
xate  than  the  through  rate? 

A.  We  don't  take  whisky  to  a  plantation 
landing  at  the  GMune  rate,  because  we  couldn't 
land  it.    We  would  hare  to  reship  it. 

Mr.  Alexander.  That  is  Just  what  I  want 
to  know. 

The  Witness.  The  plantation  landing  is 
the  only  exception;  but  I  will  state  this  for 
jrour  iniormadon:  that  Just  now  take  for  in- 
stance the  item  of  cooperage  that  is  put  up  in 
northern  Michigan.  It  is  now  ffoing  to  all 
these  plantation  landings  at  the  New  Orleans 
rate  by  water.  From  the  necessities  of  the 
oise  the  rail  lines  hare  made  such  cheap  rates 
that  we  can't  get  it,  unless  we  take  it  to  the 
way  landings  at  the  same  rates  as  to  New  Or- 
leans. 

By  Mr,  Stahlman: 

Q.  Are  we  to  understand  you  to  say  that 
the  ndl  lines  haye  taken  business  to  New  Or- 
leans which  can  be  re-shipped  to  the  planta- 
tions at  the  local  rate? 

A.  It  ffoes  that  way.  I  don't  know  whether 
they  re-ship  it.  I  presume  they  re-ship  some 
«t  Memphis,  some  at  Yicksburg  and,  I  presume, 
some  at  New  Orleans.  I  know  some  goes  to 
New  Orleans;  I  do  not  know  what  proportion. 

Q.  Does  that  tariff  which  you  have  present- 
ed here,  undertake  to  show  the  rates  of  trans- 
portation from  Cincinnati,  to  all  landings  be- 
tween Cincinnati  and  New  Orleans? 

A.  The  landings  we  do  business  with  prin- 
cipally; not  all  of  them,  because  there  are  a 
^eat  many  places  not  mentioned  on  that  tariff 
that  are  on  the  river,  small  places  not  men- 
tioned. 

O.  Tou  spoke  of  railroad  combinations. 
Is  there  any  such  thing  as  a  railroad  combina- 
tion, or  pool,  or  division  of  business  between 
steamboats  on  the  Ohio  and  Mississippi  Rivers? 

A.  Not  now. 

Q.  Or  a  division  of  territory? 

A.  Not  now.  There  used  to  be  when  you 
^md  I  first  went  into  competition.  We  had  a 
combination. 

Q.  I  am  speaking  now  of  combinations  be- 
tween steamboats  or  divisions  of  territory. 
Are  there  divisions  of  territory? 

A.  Yes  sir;  but  they  are  all  the  same.  They 
are  owned  hy  mostly  the  same  parties.  The 
3f  emphis  &  Cincinnati  Packet  Company  have 
the  business  by  river  between  Cincinnati  and 
Memphis,  for  the  reason  that  our  large  New 
Orleans  steamboats  could  not  land  at  these 
ivay  landings  with  any  profit  to  themselves,  or 
-with  any  advantage  to  the  cargo.  If  we  took 
that  way  freight  in  competition  with  the  Mem- 
phis packets,  and  in  competition  with  you  all 
along  the  Ohio  River,  in  five  cases  out  of  ten. 
If  we  carry  it  by,  and  go  to  New  Orleans  and 


bring  it  back,  and  put  it  out  on  the  way  back, 
it  would  be  the  very  thing  the  consignees 
would  not  like,  and  they  wouldn't  give  us  any 
more  of  it.    That  is  the  reason. 

Q.  I  want  to  ask  if  your  line  from  Cincinnati 
to  New  Orleans  takes  business  for  Memphis? 

A.  No  sir;  we  do  not. 

Q.  Is  not  Memphis  a  very  good  place  to 
land? 

A.  Not  very.  We  would  rather  not  land. 
The  packets  going  up  and  down  stream 
have  lately  refused  to  have  much  to  do  with 
Memphis.  The  fact  is,  it  costs  all  you  make. 
If  you  have  a  freight  bill  of  $50,  it  costs  about 
that  to  do  the  business. 

Q.  Is  not  your  failure  to  take  business  be- 
tween Cincinnati  and  Memphis  due  to  an  ar- 
rangement you  have? 

A.  We  have  no  agreement  in  writing  or  in 
any  other  way.  We  have  simply  fallen  into 
that  way  of  doing. 

Q.  You  have  no  understanding? 

A.  No  understanding  in  writing  or  in  a  pos- 
itive way.    It  is  Just  a  kind  of  tacit  way  of 
doing  it.    We  take  freight  going  up  stream 
and  we  bring  cotton — 
'  Q.  Do  you  take  cotton  out  of  Cairo? 

A.  Yes  sir;  and  Evansville  and  all  places 
going  up. 

Q.  Do  you  take  it  going  down? 

A.  No  sir;  because  we  cannot  sometimes  get 
to  the  elevator  to  unload.  That  is  the  reason. 
Our  boats,  when  they  leave  Cairo,  are  loaded 
flat  with  the  guards  in  the  water,  and  the  ele- 
vator is  in  a  very  dangerous  place,  at  a  fair 
stage  of  water,  and  we  do  not  go  there  for 
that  reason.  We  are  running  too  much  risk, 
and  the  profit  is  too  small. 

Q.  Are  your  steamers  so  much  larger  than 
the  Memphis  steamers? 

A,  Yes  sir;  nearly  twice  as  large;  some  of 
them  nearly  twice  that  size. 

Q.  Have  you  a  line  of  steamers  from  8t. 
Louis  to  New  Orleans? 

A.  Yes  sir;  we  have  the  steamer  Thomas 
Sherlock,  which  carries  1800  tons;  nearly  three 
Umes  as  large  as  the  largest  boat  at  Memphis, 
740.  We  have  now  no  tariff.  You  will  not 
let  us  have  any.  I  gave  you  the  rates.  I  have 
filed  the  supposed  tariff  and  the  differences. 

Q.  I  thiiUL  it  is  unreasonable  to  say  we  will 
not  letyou  have  a  tariff. 

A.  You  made  the  rates  so  very  low  that  we 
have*  to  carry  in  opposition  to  you,  and  we 
can't  make  any  regular  tariff.  The  business 
that  goes  to  the  loc^  points  where  there  is  no 
competition  isn't  worth  mentioning.  I  dont 
suppose  one  of  our  boats  has  enough  to  pav 
for  the  fuel  she  bums  in  landing  it.  It  isn  t 
wor^  mentioning. 

Q.  How  many  river  landings  are  there  be- 
tween Cincinnati  and  New  Orleans  where  Uie 
steamboats  stop? 

A.  Icouldn^ta 
to  records. 

Q.  Are  there  as  many  as  a  hundred? 

A.  It  depends  on  circumstances.  The  bulk 
of  our  cargo  is  for  New  Orleans,  Yicksburg, 
Natchez,  &ton  Rouge,  Bayou  Sara  and  Green- 
ville.   Those  placesget  the  bulk  of  our  cargo. 

By  Commissioner  Morrison: 

Q.  There  are  landings  where  boats  go  be* 
sides  those? 
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A.  There  are,  but  I  couldn't  say  how  many 
of  them  there  are  without  reference  to  records. 
I  could  go  to  the  books  of  our  office  and  tell 
exactly;  but  I  cant  state  from  recollection.  I 
do  not  see  the  books  of  our  boats.  I  know,  in 
a  general  way,  by  the  engagement  of  freight 
for  those  points.  I  only  know  what  goes  out 
of  Cincinnati,  in  a  general  way. 
By  Mr.  Stahlman: 

Q.  Then  I  understand  you  to  say  you  have 

no  rates  to  any  landings  on  the  Mississippi  and 

Ohio  Rivers,  except  those  named  in  the  tariff? 

A.  These  are  the  agreed  rates  between  you 

and  ourselves  in  September,  1885. 

Q.  I  mean  to  points  where  your  lines  have 
not  come  in  competition  with  the  rail  lines. 
A.  We  have  no  regular  tariff;  no  sir. 
By  Mr.  Alexander: 

Q.  And  your  rates  to  plantation  landings 
are  higher,  as  I  understand  you,  than  those 
to  other  places? 

A.  We  generally  take  freight  to  plantation 
landings  at  so  much  for  the  lot,  because  it  is 
usually  stock  or  a  small  amount  of  produce  or 
something  of  that  kind. 

Q.  But  you  expect  those  landings  to  pay  you 
more  than  the  competitive  points? 

A.  What  we  call  a  bank  landing— those  pay 
us  higher;  that  is,  a  plantation  landing. 

Q.  Then  your  statement  that  there  were  no 
intermediate  rates  from  Cincinnati  to  New  Or- 
leans— 
A.  No  fixed  rates. 

Q.  No  rates  being  charged  from  Cincinnati 
to  New  Orleans,  higher  than  the  through  rate, 
is  to  be  qualified? 

A.  That  meant  according  to  this  tariff.  I 
said  that  at  the  time.  The  places  are  men- 
tioned in  the  tariff. 

Q.  But  that  tariff  is  merely  an  imaginary 
thing? 

A.  It  is  not  an  ima|;lnary  thing.  It  is  a 
thing  Mr.  8tahlman  ana  ourselves  got  up,  but 
it  was  never  enforced. 

Mr.  Stahlman.  Before  the  sessions  are  over 
I  will  undertake  to  show  a  tariff  indicating  the 
difference  between  the  charges  to  intermediate 
points  and  terminal  points. 

The  Witness.  I  will  ask  the  Commission 
to  give  us  a  chance  to  rebut  Mr.  Stahlman  on 
that 
By  OammCtikmer  IBrMgi 
Q.  Do  the  t>oople  along  the  Mississippi 
River  seem  very  much  dissatisfied,  or  do  they 
complain  very  much  because  the  railroads  have 
compelled  you  to  carry  freight  so  cheap. 

A.  No  sir.  The  case  stands  in  exactly  this 
way:  the  people  that  live  on  the  banks  of  the 
Mississippi  luver  do  not  coniplain,  because 
they  know  they  have  got  us  to  rail  back  upon. 
They  carry  cotton  for  them,  bv  the  way,  from 
Greenville  and  Yicksburg,  at  flf  tv  cents  a  bale, 
and  the  minute  they  get  a  little  further  down 
on  that  road,  they  charge  them  $2  a  bale. 
There  is  a  good  deal  of  complaint  from  those 
people;  but  the  people  along  the  banks  of  the 
Mississippi  River,  reached  by  our  steamboats, 
never  complain,  because  they  have  us  to  f<dl 
back  upon. 
By  Mr.  Stahlman: 

Q.  Do  you  not  know  it  to  be  a  fact  that  the 
steamboats  are  charging  a  less  rate,  or  do  you 
not  believe  it  to  be  a  fact  that  the  steamboats  are 


carrying  cotton  at  a  less  rate  from  Memphis  to 
New  Orleans  than  they  are  from  landiogs^ 
along  the  river  between  those  points? 

A.  My  line,  proper,  does  not  get  Memphis  cot*^ 
ton  to  amount  to  anything.  The  Memphia^ 
Packet  Company  has  gobbl^  it  all  up. 

Q.  I  mean  from  Memphis  to  New  Orleans. 

A.  You  are  mixing  the  thing  up.  That  is- 
not  our  line  of  boats  at  all. 

Q.  I  thought  you  represented  all  the  lines- 
on  the  river? 

A  No;  I  didn't  state  that. 

Q.  Your  line  runs  from  Cincinnati  to  New 
Orleans? 

A  Yes  sir. 

Q.  Please  state  whether  or  not  the  steam-^ 
boats  do  not  carry  cotton  at  a  less  rate  frook 
Memphis  to  New  Orleans  than  they  carry  it 
from  intermediate  landings? 

A.  Our  boats  are  always  loaded  when  they 
reach  Memphis.  If  they  were  not,  we  would 
be  in  a  bad  box;  I  tell  you  that. 

Mr.  Stahlman.  I  submit,  if  that  is  the 
case,  you  are  not  as  poor  as  you  think  yoa 
are? 

The  Witness.  We  are  a  great  deal  x)oorer 
than  we  were  when  you  and  I  had  the  arrange- 
ment together. 

At  this  point,  7:15  P.  M.,  the  Commission  ad> 
Joumed  until  to-morrow  morning  at  10  o'clock. 

Atlanta,  Georgia,  April  28,  1887. 

The  Commission  met  at  10  A  M.,  all  the 
members  being  present 

William  Calder,  of  Wilmington,  North. 
Carolina,  appeared  before  the  Conunission  and 
said: 

Mr.  Chairman,  I  see  a  statement  in  the  pa- 
pers that  a  memorial  was  presented  from  the. 
City  of  Wilmington,  North  Carolina,  in  favor 
of  a  suspension  of  the  long  and  short  haul 
clause.  I  would  ask  if  that  is  Uie  case.  It 
was  not  done  in  my  presence.  I  am  chairman 
of  the  only  committee  that  is  to  represent  Wil- 
mineton  here. 

The  Chairman.  The  clerk  will  give  the 
information.  I  do  not  think  it  was  brought  to 
my  personal  attention. 

OommiBiioner  Walker.  Here  is  a  petition, 
signed  by  quite  a  laree  number  of  men  doing 
business  in  the  Cil^  of  Wilmington,  North  Car- 
olina, favoring  the  petition  of  the  Atlantic 
Coast  Line  for  authority  to  charge  less  for  a 
lonjD;er  than  for  a  shorter  distance. 

The  Chairman.  Would  you  like  to  be 
examined  on  the  subject? 

Mr.  Calder.  Tes  sir.  It  was  stated  that- 
was  a  petition  of  the  Board  of  Trade.  Such 
is  not  the  case.  It  is  probably  an  error.  The 
petition  is  not  dated.  I  don^t  know  when  it 
was  sent  out  It  is  not  from  any  authorized 
body. 

The  Chairman.  Yon  may  make  such, 
statement  under  oath  in  regard  to  the  matter 
as  you  see  proper. 

Mr.  Calder  was  then  duly  sworn  and  said: 

I  will  simply  state  that  the  Committee  of 
which  I  am  Chairman  are  the  authorized 
representatives  of  the  Chamber  of  Commerce 
and  Produce  Exchange  of  the  City  of  Wil> 
mington,  and  after  a  very  full  meeting,  and 
two  or  three  days'  discussion  of  this  question 
they  sent  this  committee  here  to  present  a  cer- 
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tain  memorial,  which  I  will  do  at  your  bid- 
ding. The  petition  you  hare  here  is  simply  a 
petition  of  citizens  and  not  a,  petition  of  the 
authorized  representatitives  of  Uie  trade  of  the 
city. 

The  Chairman.  You  can  present  the  me- 
morial now  and  any  facts  in  support  of  it  that 
you  care  to  bring  forward. 

The  Witness.  Here  is  the  memorial.  We 
have  no  witnesses,  and  simply  desire  to  pre- 
sent the  memorial. 

The  Chairman.  Do  you  wish  to  make 
any  statement  of  facts  in  the  same  connection? 

The  Witness.    The  facts  are  all  in  it. 

The  Chairman.  The  assertion  of  facts  in 
this  memorial  you  understand  to  be  true,  do 
you? 

The  Witness.    Yes  sir. 

By  Mr.  Haas: 

Q.  (Handine  to  witness  the  petition  first 
mentioned  by  him.)  Do  you  know  anything 
about  the  signatures  to  that  paper;  as  to  the 
responsibility  of  the  gentlemen  who  signed  the 
paper  and  their  business  standing  in  the  com- 
munity? 

A.  I  do  not  know  the  genuineness  of  the 
signatures,  but  the  names  represent  among  the 
b^t  men  in  Wilmington;  a  very  good  Ust  of 
signatures. 

Q.  Do  they  not  represent  practically  the 
largest  business  interests  of  Wilmington? 

X  They  do  not.  They  represent  large  in- 
terests, but  not  the  largest 

Q.  I  mean  combined? 

A.  That  would  be  a  very  wide  question. 
They  are  very  responsible  names  and  very  ex- 
cellent men. 

Q.  I  understand  in  the  petition  you  present 
here  you  say  you  are  satisfied  with  your  own 
rates,  but  you  complain  of  the  discrimination 
against  local  points? 

A.  No  sir;  we  are  not  satisfied  with  our 
rates.  You  charge  us  more  from  New  York 
to  Wilmington  than  you  do  to  Jacksonville. 
That  is  not  at  all  satisfactory.  You  charge  us 
more  than  you  charge  Savannah  or  Charles- 
ton. 

Q.  What  particular  trade  have  you  refer- 
ence to? 

A.  The  trade  of  selling  ^oods  to  the  interior 
of  North  Carolina;  general  merchandise  trade. 

Q.  What  competition  have  you  from  Savan- 
nah and  Jacksonville? 

A.  Not  any  from  JacksonviUe;  that  is  sim- 
ply a  comparison;  but  we  have  competition 
from  Charleston  and  Norfolk. 

Q.  Whereabouts  in  North  Carolina,  for  ex- 
ample, does  Charleston  compete  with  Wil- 
mington? 

A.  It  begins  right  at  Wflmington  and  strikes 
the  line  of  road  running  throuj^  the  southern 
border  of  the  State  again  at  Wadesboro  and 
strikes  the  line  at  Charlotte  and  enters  the 
State  of  North  CaroUna  at  that  point 

Q.  Do  you  know  of  your  own  knowledge 
that  any  busin/ess  of  importance  is  done  by 
Charleston  inio  that  territory? 

A.  I  do,  sic 

Q.  Can  yoo  tell  what  description  of  mer- 
chandise yoa  have  reference  to? 

A.  Yery  largely  that  of  fertilizers. 

Q.  Which  are  largely  manufactored  in 
CTharleston? 
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A.  Yes  sir:  some  of  them  are  imported  and 
some  manufactured. 

Q.  What  point  in  North  Carolina  have  you 
in  your  mind  where  you  are  being  discrimin- 
ated against  at  Wilmington  in  favor  of  Charles- 
ton? 

A.  I  have  no  particular  point  in  my  mind. 
The  discrimination  is  not  in  favor  of  Charles- 
ton so  particularly,  but  we  cannot  reach  the 
combination  stated  of  their  rates  from  eastern 
and  western  cities  to  Wilmington,  combined 
with  the  local  tariff  out  of  Wilmington,  and  it 
practicfdiv  excludes  us  from  much  of  the  ter- 
ritory. We  cannot  ship  goods  eightv-f our  miles 
from  Wilmington  ana  get  a  satisfactoir  rate 
on  the  Richmond  &  Danville  road  at  Gold^- 
boro,  and  into  the  interior  of  North  Carolina. 
That  has  been  our  experience. 

Q.  What  is  the  reason  of  that?  What  is  it 
that  fixes  that  rate,  and  how  much  higher  is 
the  rate? 

A.  You  know  the  reason  better  than  I  do. 

Q.  You  are  representing  an  interest  here  and 
you  charge  that  you  are  being  discriminated 
against? 

The  Witness.    What  is  the  cause  of  it? 

Mr.  Haas.  No;  I  want  to  know  what  dis- 
crimination exists  in  favor  of  Richmond  or 
Norfolk  against  Wilmington  on  that  North 
Carolina  Itoad  that  you  have  reference  to  Just 
now? 

A.  I  am  not  prepared  to  state  any  figures 
as  to  the  discrimination;  but  I  simply  state  the 
fact  that  that  is  the  tariff  sent  us  for  that  part 
of  the  country.  For  instance,  you  haul  goods 
280  miles  to  Charlotte  for  eight  cents  more  on 
a  thousand  than  we  are  charged  about  180 
miles  from  Wilmington. 

Q.  On  another  road? 

A.  Yes  sir. 

Q.  You  referred  just  now  to  Gk)ldsboro.*  We 
will  take  up  the  Charlotte  question  afterwards. 
Take  some  point  on  the  North  Carolina  road, 
to  which  you  referred  just  now  when  you  said 
you  could  not  work  via  Goldsboro  on  the  line 
from  Richmond.  Take  Greensboro.  Would  that 
be  a  fair  example? 

A.  I  am  not  prepared  to  go  into  the  figures. 

Q.  I  will  give  you  the  figures  myself,  If  you 
are  willing.  Take  either  Durham,  Greens- 
boro, Concord  or  any  point  that  would  be  a 
fair  example? 

A.  Take  Rockingham,  North  Carolina. 

Q.  You  do  not  remember  what  the  rate  is 
from  Portsmouth  to  Rockingham? 

A.  No  sir,  I  do  not.  Take  the  rate  on  flour 
from  Richmond  to  Rockingham. 

Q.  I  have  the  fertilizer  tariff  here  if  that 
answers  your  purpose  as  well? 

A.  No  sir,  it  does  not  The  fertilizer  trade 
stands  on  a  different  principle  from  the  general 
trade. 

Mr.  Haas.  I  am  sorry  I  cannot  refresh  the 
witness'  recollection.  I  have  not  my  papers 
with  me  on  that  subiect,  not  thinking  they 
would  be  called  for  this  momine.  In  the  ab- 
sence of  figures,  if  the  Commission  will  allow 
me  some  litUe  latitude  I  will  ask  the  witness 
as  to  the  character  of  the  discriminations. 

The  Chairman.    Go  on. 

Q.  You  do  not  mean  by  your  statement  that 
the  rate  from  Wilmington  to  Rockingham  is 
higher  than  the  rates  from  Norfo&  to  Rock- 
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ingham,  and  Charleston  to  Rockingham,  do 
you? 

A.  I  state  you  charge  less  from  Richmond 
to  Rockingham  than  you  do  from  Wilmington; 
and  the  dinerence  in  favor  of  Wilmington  as 
to  milea^  is  very  large;  from  100  to  200  or 
more  miles. 

Q.  You  mean  we  charge  a  less  rate  per 
mile? 

A.  Yes  sir. 

Q.  Not  a  less  total  rate? 

A.  Yes  sir. 

Q.  The  rate  in  the  aggregate  is  higher  from 
Richmond  and  Norfolk  than  it  is  from  Wil- 
mington? 

A.  Yes  sir.  It  is  stated  in  that  memorial 
that  the  combination  of  eastern  and  western 
rates  to  Wilmington  added  to  the  local  rates  to 
the  interior,  practically  excludes  us  from  a 
larjro  portion  of  the  territory. 

Q.  In  other  words,  what  you  really  mean  is 
this:  That  the  rates  from  New  York  to  Wil- 
mington plus  the  rate  from  Wilmington  to 
Rockingham,  are  higher  than  the  rate  from 
New  York  to  Rockingham? 

A.  No.  I  say  that  you  charge  us  to  bring 
goods  from  New  York  and  the  west  to  Wil- 
mington, when  we  sell  them  to  the  country — 
you  put  us  at  a  disadvantage  with  Charleston, 
Norfolk  and  Richmond. 

Q.  I  am  not  ready  to  admit  that,  but  I  am 
tryinff  to  get  your  ezplanation,and  I  am  trying 
to  help  vou  to  express  an  opinion  as  to  wheth- 
er that  is  really  so,  and  if  so  in  what  way.  I 
understood  vou  to  sav  at  first  that  the  rates 
from  New  York  to  Wilmington  plus  the  rates 
from  Wilmington  to  Rockingham  were  higher 
than  the  rate  irom  New  York  to  Rockingham 
on  a  through  rate.  Now  you  say  that  fi  not 
what  you  mean? 

A.  I  do  not  say  that 

Q.  Will  you  state  in  what  way  you  are  being 
discriminated  against  at  Rockingham? 

A.  I  did  not  take  Rockingham.  That  was 
your  selection.  You  wanted  that  point.  I 
simply  said  that  your  rates  from  Cincinnati  to 
Wilmington  are  higher  than  the  rates  from  Cin- 
cinnati to  Charleston,  practically  the  same 
distance.  Your  rates  from  New  York  to  Wil- 
mington are  also  higher  than  your  rates  from 
New  York  to  Charleston;  and  in  going  into  the 
Interior  from  the  two  points,  the  focal  tariffs  on 
your  roads  in  North  Carolina  make  it  almost 
prohibitory  that  we  should  trade  with  some 
points  there  that  we  ought  to  trade  with. 

Mr.  Haas*  I  have  no  doubt  that  is  your 
view,  from  the  manner  in  which  you  express 
it;  but  I  want  the  information  that  the  Com- 
mission will  want  in  order  to  form  their  opin- 
ion. I  am  satisfied  you  and  I  will  never 
agree  about  it,  but  I  would  like  to  get  the 
information  for  the  benefit  of  the  Commission. 

By  GoTumisnoner  Walker : 

Q  Is  there  an  ocean  line  to  Wilmington  that 
belones  to  the  Southern  Railway  &  Steamship 
Association? 

A.  There  is  only  one  line  between  Wilming- 
ton and  New  York,  and  that  is  known  as  the 
Clyde  Line. 

jir.  Haas.  It  is  not  a  member  of  the  Asso- 
ciation? 

The  Witness.  The  conduct  of  that  line 
is  such  as  to  nuULe  us  believe  that  their  rates 


are  fixed  in  connection  with  the  railroad,  so 
that  it  is  not  really  a  competing  Une.  It  en- 
ables the  rtdlroads  to  charge  high  rates  to  Wil- 
mington, much  higher  than  they  charge  to 
Charleston,  althougn  a  greater  distance. 

By  Mr,  Haas: 

Q.  The  only  complaint  then  that  vou  have  to 
make  is  that,  notwithstanding  the  fact  that  on 
general  merchandise,  which  you  select  as  the 
example,  the  rates  from  Wilmington  are  fair 
as  compared  with  the  rates  from  New  York, 
they  are  not  fair  as  compared  with  the  rates 
from  New  York  to  Charleston,  though  Charles- 
ton does  not  work  into  the  territory  to  which 
you  refer? 

A.  No;  I  do  not  admit  that;  not  entirely. 

Q.  Then  I  will  put  it  another  way:  the 
only  complaint  you  have  to  make  is  that  the 
rates  from  New  York  to  Wilmineton,  by  rea- 
son of  this  alleged  arrangement  oet ween  the 
lailroads  and  steamship  company  running  to 
Wilmington,  are  higher  than  they  are  to 
Charleston? 

A.    Yes  sir. 

Q.  Do  you  know  the  character  of  the  com- 
petition at  Charleston  as  between  the  water 
lines  themselves? 

A.  I  do  not  I  am  not  thoroughly  posted 
on  that. 

Q.  Do  you  know  how  many  ships  run  from 
New  York  to  Charleston? 

A.  I  do  not. 

Q.  Do  you  know  that  there  are  lines  from 
New  York  to  Charleston? 

A.  My  information  is  there  is  more  than  one 
line  from  New  York  to  Charleston. 

Q.  Do  you  know  that  there  is  a  line  from 
Philadelphia  to  Charleston? 

A.  I  do  not  know  it.  I  am  under  that  im- 
pression. 

Q.  And  Boston  reaches  Charleston  of  course 
also  by  water? 

A.  Yes  sir. 

Q.  At  Wilmington  you  have  but  one  line  of 
steamers? 

A.  One. 

By  Ck>mmM»Umer  Brans 

Q.  What  is  the  population  of  Wilmington, 
North  Carolina? 

A.  It  is  generally  estimated  at  about  20,000. 
in  round  numbers.  It  may  be  a  little  less  than 
that.    That  is  the  popular  estimate. 

Q.  Do  you  know  about  what  proportion  of 
the  business  there  is  done  by  the  railroad,  and 
about  what  proportion  of  it  is  done  by  the 
steamship  lines  on  through  business? 

A.  Into  or  out  of  the  city? 

Q.  Both.  Take  it  in  first,  and  out  after- 
wards. 

A.  I  should  say  the  railroads  did  the  largest 
importing  business  into  the  city,  and  the  steam- 
ers probably  the  largest  out  of  the  city — the 
steamers  and  foreign  ships.  There  is  a  large 
foreign  trade  there. 

Q.  Where  is  Marl's  Bluff? 

A.  It  is  in  South  Carolina,  just  beyond  the 
line;  I  suppose  it  is  about  twenty  miles.  It 
is  near  the  ree  Dee  River. 

Q.  How  far  is  it  from  Bennettsville? 

A.  The  same  distance  from  Bennettsville; 
that  is,  in  another  direction  to  the  west  of  iC 

Q.  Where  is  Lake  City,  South  Carolina? 

A.  That  is  north  of  c3harle8ton. 
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Q.  How  far? 

A.  About  eighty  odd  miles,  I  think. 

Q.  Do  jour  Know  the  time  of  the.  steamers 
from  New  York  to  Wilmington? 

A.  Tes  sir.  It  takes  them  from  forty-eight 
to  sixty  hours,  I  think,  according  to  the 
weather. 

Q.  How  many  ships  of  the  Clyde  Line  run 
between  Wilmington  and  New  York? 

A.  (Generally  uiree.    There  are  always  two. 

Q.  About  how  often?  Give  us  as  near  as 
you  can  the  schedule. 

A.  They  have  from  one  to  two  steamers 
sailinga  week. 

Q.  What  is  the  tonnage  of  those  ships? 

A.  I  think  they  are  about  eighteen  hundred 
tons.  That  is  my  impression.  I  am  not  posi- 
tive about  that  They  carry  quite  large  car- 
goes. 

Q.  How  is  the  insurance  from  Wilmington 
to  New  York? 

A.  I  think  by  steamer  it  is  about  one  per 
cent. 

Q.  Does  Wilmington  do  much  Baltimore 
business? 

A.  Not  now,  dr. 

Q.  Why  not? 

A.  There  was  a  steam  line  established  there, 
but  the  competition  between  that  and  the  rail- 
roads became  so  sharp  that  it  was  driven  off. 

Q.  Does  Wilmington  do  much  Philadelphia 
business? 

A.  No  sir;  not  very  much. 

Q.  Why  not? 

A.  I  cannot  say  why,  except  that  Philadel- 
phia probably  has  not  exactly  the  goods  we 
want  to  buy.  We  did  have  a  steam  line  years 
ago  to  Philadelphia,  but  that  also  was  with- 
drawn and  not  profitable. 

Q.  Do  you  mean  to  say  New  York  City  Is 
your  best  market  at  Wilmington  for  buying 
eastern  goods? 

A.  Yes  sir. 

Q.  How  about  Boston;  do  you  do  much 
trade  with  Boston? 

A.  Not  a  very  great  deal,  sir.  We  export 
a  good  deal  of  cotton  there  on  orders,  but  we 
do  not  buy  much  merchandise  there. 

By  Mr.  Haas : 

Q.  You  say  that  you  have  no  water  line  from 
Baltimore  to  Wilmington,  and  that  the  rail 
lines  drove  off,  by  reason  of  the  very  low  rates, 
the  line  that  existed  there. 

A.  I  did  not  say  that.  I  said  the  competi- 
tion was  so  great.    I  did  not  say  the  rail  lin^. 

Q«  How  do  the  rates  from  Baltimore  to  Wil- 
mington compare  with  the  New  York  rates  to 
Wilmington?  Are  they  higher  or  lower  from 
Baltimore? 

A.  I  think  they  are  lower. 

Q.  Although  there  is  no  water  line  from  Bal- 
timore to  Wilmin^on,  the  rate,  you  think,  is 
lower  by  the  rail  line  from  Baltimore  than  from 
New  York? 

A.  Yes  sir. 

Q.  That  is  correct.  Now  you  have  said  in 
your  previous  statement  that  you  believed  an 
arrangement  existed  between  the  water  and 
the  rail  lines  by  which  the  water  rates  would 
control? 

A.  Yes  sir. 

Q.  Do  you  make  up  your  mind  to  that  be- 
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cause  the  rail  lines  charge  a  higher  rate  than 
the  water  lines? 

A.  No  sir. 

Q.  Is  it  not  a  fact  that  the  rail  lines  do 
charge  a  higher  rate  than  the  water  lines? 

A.  If  you  add  the  insurance  necessary 
by  water  it  is  not  higher. 

Q.  The  actual  rate  as  it  stands  is  what  I 
mean. 

A.  The  actual  rate  is  higher. 

Q.  You  are  speaking  of  inward  business. 
Do  you  think  it  would  be  profitable  to  Wil- 
mington as  a  naval  store  and  rice  market  that 
the  relief  we  ask  for  should  be  withheld  under 
the  lon^  and  short  haul  clause?  In  other 
words,  do  you  think  that  you  could  reach  the 
markets  that  you  want  to  reach  in  the  west, 
northwest  and  southwest  upon  a  strict  con- 
struction of  the  lone  and  short  haul  clause? 

A.  If  it  was  applied  to  the  whole  country,  I 
think  we  could. 

Q.  That  is  to  say,  you  could  compete  with 
the  Mississippi  River  on  Louisiana  g(x>ds  in  the 
northwest,  provided  the  Commission  rule  that 
we  have  to  charge  intermediate  rates  on  rice, 
the  same  as  we  charge  to  points  reached  by 
this  competition  of  markets  and  competition 
of  the  Mississippi  River? 

A.  I  do  not  know  why  you  select  rice. 

Q.  That  is  a  very  important  product  about 
Wilmington. 

A.  It  is  not  the  leadine  product 

Q.  It  is  one  of  the  leading  products.  What 
other  products  have  you  that  are  leading? 

A.  We  have  naval  stores  and  cotton. 

Q.  Could  you  ship  naval  stores  to  that  sec- 
tion of  the  country,  against  Mobile  which  has 
the  river? 

A.  We  can't  do  it  now. 

Q.  Why? 

A.  Because  we  understand  you  give  Savan- 
nah a  special  rate,  which  cuts  us  out. 

Q.  You  say  '*you."  Do  you  mean  the  At- 
lantic Coast  Line,  or  the  water  line  by  Balti- 
more? 

A.  The  Associated  Railroads.  I  don't  mean 
you  individually,  but  I  speak  of  the  railroads. 

Q.  lam  very  anxious  to  have  your  state- 
ment correct,  because  you  are  under  oath. 
The  Southern  Railway  &  Steamship  Asso- 
.elation  does  not  make  the  naval  stores  rate 
from  Savannah? 

A.  I  am  not  aware  of  that. 

Q.  Did  you  ever  know  of  the  Atlantic  Coast 
Line  taking  any  business  from  Savannah  to 
the  west — any  naval  store  business? 

A.  Not  of  my  own  knowledge.  I  have  not 
seen  the  stuff  in  transit  I  cannot  say  of  my 
own  knowledge. 

By  Mr,  Walters: 

Q.  I  understood  you  said  that  there  was  no 
steamer  line  from  Baltimore  to  Wilmington? 

A.  Not  at  present 

Q.  And  that  the  rates  from  Baltimore  to 
Wilmington  are  less  than  those  from  New 
York  to  Wilmington,  where  there  is  a  steamer 
line? 

A.  The  distance  is  much  less  also. 

Q.  I  understood  you  also  to  say  that  Balti- 
more  had  very  little  business  with  Wilmington 
at  present? 
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A.  I  would  not  like  to  say,  as  to  the  volume 
of  it.    There  is  certainly  less  than  formerly. 

Q.  You  are  not  aware  then,  that  the  mltir 
more  and  Wilmington  business  is  a  larger  vol- 
ume of  business  than  any  other  business  done 
to  Wilmington? 

A.  The  local  business  from  Baltimore  or  the 
western  business  through  Baltimore? 

Q.  All  the  business  that  passes  between 
Baltimore  and  Wilmington? 

A.  If  you  take  aU  the  business  that  comes 
through  Baltimore  I  should  think  you  were 
right.  If  you  take  the  business  with  Balti- 
more merchants  I  should  say  you  were  wrong. 

Q.  Then  you  are  not  aware  that  there  is  very 
little  business  that  comes  through  Baltimore 
from  the  west  to  Wilmin^on? 

A.  I  am  not  aware  of  mat. 

Mr,  Walters.    That  is  a  fact. 

By  (knnmistioTier  Bran: 

Q.  How  many  bales  of  cotton  did  you  ship 
from  Wilmington  last  season? 

A.  About  138,000. 

Q.  About  what  proportion  of  that  went  by 
water  and  what  proportion  of  it  went  by  rail? 

A.  A  very  large  majorityof  it  went  foreign. 

Q.  By  water? 

A.  Yes  sir. 

Q.  What  was  the  amount  of  your  naval 
stores  shipped  from  there  last  season? 

A.  I  think  some  four  hundred  thousand 
bturels  of  rosin  and  seventy  thousand  casks  of 
spirits. 

O.  About  what  proportion  of  that  went  by 
rail,  and  what  proportion  of  it  went  by  water? 

A.  Most  of  that  goes  f  oreien. 

Q.  About  what  amount  of  rice  do  you  ship 
from  there? 

A.  We  do  not  keep  the  statistics  of  rice 
shipments,  and  I  cannot  say. 

Q.  What  statistics  do  you  keep  of  other  lead- 
ing articles  you  export? 

A.  No  others  except  lumber. 

Q.  How  about  lumber? 

A.  The  lumber  trade  is  very  large. 

Q.  What  would  you  say  was  the  yearly  val- 
ue of  it,  as  shipped  from  the  Port  of  Wilming- 
ton? 

A.  I  do  not  deal  in  lumber.  I  should  say  it 
was  two  or  three  million  dollars. 

Q.  Does  much  of  it  go  by  rail? 

A.  No  sir. 

Q.  Most  of  it  goes  bv  water? 

A.  Most  of  it  goes  foreign,  and  some  coast- 
wise by  water. 

Mr,  Maas.  I  would  like  to  get  the  witness 
straight  on  one  question.  I  know  he  would 
not  make  a  misstatement  for  anything.  Com- 
mimoner  Bragg  asked  a  question,  as  to  the 
amount  of  business  done  by  rail  and  by  water. 
I  think  the  witness  was  under  the  impression 
when  he  answered  the  question,  that  it  related 
to  general  business;  but  I  think  what  Mr. 
Bragg  wanted  to  know  was  what  per  cent  of 
business  went  east  by  the  rail  lines,  and  by  the 
water  lines,  and  what  per  cent  came  from  the 
east;  as  to  what  the  proportion  of  the  business 
was. 

Commis8§oner  IBrmgg.    Yes. 

The  WitnesB.  I  understood  the  question 
to  allude  to  the  business  out  of  Wilmington; 
the  export  business,  and  I  answered  with  that 
understanding. 


Mr.  Haas.  The  export  business  to  New 
York  and  other  eastern  cities? 

The  Witness.  He  asked  me  about  the 
proportion. 

By  Mr,  Haas: 

Q.  You  said  you  thought  the  most  was  done 
by  rail? 

A.  No  sir. 

Q.  What  proportion  of  business  do  you  think 
is  done  by  the  rail  lines,  as  a^inst  the  water 
line  to  New  York? 

A.  I  think  the  water  line  has  the  majority, 
that  is,  of  export  business.  I  stated  that  orig- 
inally. The  water  line  has  the  majority  of 
the  export  trade,  and  I  think  the  railroad 
brings  in  much  more  merchandise  than  the 
water  line. 

Q.  From  New  York? 

A.  I  would  not  say  from  New  York.  I  mean 
entirely.  Really  I  could  not  say  what  propor- 
tion the  railroaa  brings.  It  is  just  sunply  a 
matter  of  observation.  I  see  certain  goods 
come  by  sea,  and  certain  by  rail.  The  rail- 
roads themselves  could  answer  that  question 
very  positively. 

Q.  You  said  the  cotton  mostly  went  foreign? 

A.  Yes  sir. 

Q.  Does  that  cotton  always  go  directly  for 
eign  or  does  it  sometimes  go  via  New  York? 

A.  Sometimes  via  New  York;  generally  di* 
rect. 

Q.  When  it  goes  foreign,  does  it  go  by 
steamer  or  by  rail? 

A.  By  steamer. 

Q.  I  mean  when  it  goes  via  some  other  x>oint 

A.  I  should  think  most  of  it  went  by  steam- 
er.   Itgoes  both  wavs. 

By  ChmmUsioner  walker:  ^ 

Q.  What  is  the  combination  called  the  Asso- 
ciated Lines  of  Virginia  and  the  Carollnas? 

A.  That  is  a  matter  of  hearsay  with  me.  We 
understand  it  to  be  ruled  by  the  Richmond  Ss 
Danville,  comprising  the  riedmont  Air  Line, 
which  takes  in  the  seaboard  Air  Line,  the  At- 
lantic Coast  Line,  which  takes  in  the  Wilming- 
ton &  Weldon,  the  Wilmington,  Columbia  % 
Augusta  Railroad,  and  its  branches — ^in  fact,  it 
practically  takes,  we  think,  every  line  of  rail- 
road in  North  Carolina,  with  the  exception  of 
the  short  line  running  from  Goldsboro  to  New- 
beme.  I  would  state  that  on  that  short  line 
from  Goldsboro  to  Newberne.  if  you  will  al- 
low me,  the  local  tariff  is  almost  identical  with 
the  tariff  fixed  by  the  Georgia  Railroad  Com- 
mission; while  the  local  tariff  on  all  the  Asso- 
ciated Railroads  of  Virginia  and  the  Carollnas, 
is  very  largely  in  excess. 

Q.  In  North  Carolina  is  it  very  much  higher? 

A.  Yes  sir. 

By  Mr.  Haas: 

Q.  How  is  that  road  owned? 

A.  I  think  the  State  owns  it. 

Q.  Do  you  know  how  the  interstate  rates  on 
that  road  to  a  point  like  Kingston,  compare 
with  the  rates  to  La  Grange?  Take  the  New 
York  rate  to  Kingston  and  the  New  York  rate 
to  La  Grange? 

A.  I  do  not  sir. 

By  Mr.  Stahlmam 

Q.  How  did  they  compare  before  the  law 
was  passed? 

A.  I  couldn't  say.  That  is  out  of  my  seo- 
tion. 
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ByJfr. 

Q.  How  do  the  present  rates  on  the  Atlantic 
compare  with  the  lates  before  the  Interstate 
Iaw  was  passed? 

A.  They  are  Tery  much  less.  I  cannot  say 
what  they  are  now,  this  law  has  been  in  opera- 
tion so  short  a  time. 


The  Cliairmaii*  I  hold  in  my  hand,  a  me> 
morial  from  the  Board  of  Trade  of  Savannah 

frotesting  against  the  suspension  of  the  law. 
would  Giquire  if  there  is  anybody  here  rep- 
TQsenting  that  organization  who  desires  to  be 
heard  on  that  subject?  If  not,  we  will  sim- 
ply place  the  memorial  on  file. 

Mr.  J«  O.  Ogleuhyt  of  Atlanta.  I  hare 
here  a  paper  given  me  by  perhaps  the  largest 
'Cotton  manuiacturing  industry  in  the  south. 
Jt  is  in  support  of  the  petition. 

J.  W.  Ponder*  of  Opelika,  Alabama,  ap- 
j>eared  before  the  Conmiission. 

The  Chairmaiu  Does  your  complaint 
bear  upon  the  subject  of  the  present  investiga- 
.gation? 

A.  It  is  a  complaint  of  discrimination  against 
OpeUka. 

The  Cl&airmmii*  Bo  you,  or  does  any  one 
from  your  place,  desire  to  be  heard  upon  the 
aubject  of  this  investigation?  If  so,  we  will 
hear  you.  (Ifr.  Ponder  was  then  sworn.)  Do 
you  understand  the  statements  set  forth  in 
jour  paper  to  be  correct? 

The  witneM.  Yes  sir;  to  the  best  of  my 
knowledge. 

The  paper  referred  to  was  read  by  the  wit- 
ness as  his  evidence  in  the  matter. 


W.  O.  Haorwell  appeared  before  the  Com- 
tnission,  and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr.  Ponder: 

Q.  Where  do  you  reside? 

A.  At  Opelika,  Alabama. 

Q.  What  business  are  you  engaged  in  there? 

A.  General  business,  but  principally  the  gro- 
cery business;  heavy  business. 

Q.  How  long  have  you  been  in  business 
there? 

A.  I  have  been  seventeen  years  in  Opelika 
In  business,  but  not  for  myself  that  long. 

Q.  On  what  railroad  is  Opelika  situated? 

A.  On  the  Columbus  ^  Western,  and  the 
Western  Railroad  of  Alabama,  and  then  we 
liave  a  short  line  running  out  twenty  miles  to 
Lafayette,  the  East  Alal^ma  ^  CincinnaU. 

Q.  Are  you  familiar  with  the  railroad  rates 
from  the  west  to  Opelika,  Montgomery  and 
Columbus,  and  if  so,  please  state  them,  and 
atate  how  these  rates  affect  Opelika? 

A.  We  will  take  the  western  rates  from 
Louisville,  Evansville  and  other  western 
points.  These  differences  exist,  as  I  under- 
atand  them:  The  Opelika  rate  from  these 
points  on  first-class  freight  is  $1.^  per  hun- 
•dred  pounds;  to  Columbus,  Ga.,  it  is  $1.07, 
making  a  difference  in  favor  of  Columbus  of 
twenty-three  cents  a  hundred  pounds  upon 
freight  from  the  west. 

By  Communoner  Walker: 

Q.  That  freight  goes  throuc^h  Opelika? 

A.  It  passes  over  the  road  iS  miles  this  side. 
On  second  class  our  western  rate  from  these 
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points  that  I  mentioned  is  $1.10  against  93 
cents  for  Columbus,  making  a  difference  of  18 
cents  in  favor  of  Columbus.  Third  class,  97 
cents  to  Opdika;  81  cents  to  Columbus;  dif- 
ference, 16  cents. 

Oommimoner  Walker.  You  need  not  go 
through  those.    Th^y  are  on  the  schedule. 

The  Witness*  The  Montgomery  rate  has 
a  greater  difference.  Now  I  will  tiy  to  show 
how  we  are  hemmed  in  under  these  rates.  I 
will  take  our  rate  from  any  of  these  points  to 
Opelika  on  grain,  to  illustrate  it,  and  then  take 
it  for  Coluim)us,  and  add  the  Columbus  local 
back  to  Opelika,  on  bacon,  or  any  of  those 
things.  Take  bacon  to  Columbus,  Georgia, 
and  add  the  local  rate  from  Columbus,  twenty- 
flix  miles  back,  to  our  place.  Supposing  it  is 
within  three  miles  of  Opelika;  let  Opelika 
ship  to  Youngsboro,  three  miles  of  us,  and 
Columbus  has  a  better  rate.  We  are  not  able 
to  get  there.  Take  the  western  road  and  pass 
Oi^ka  six  or  seven  ndles— I  don't  recollect 
the  exact  distance— our  first  station — and  Co- 
lumbus la  able,  with  her  local  rates  added  to 
the  western  and  Opelika's  local  added  to  the 
western,  to  deliver  goods  there  so  that  we  are 
not  able  to  supply  that  point  by  rail,  and  all 
points  beyond  in  the  same  proportion.  Take 
the  Western  Railway  of  AlalMuna.  TakeMont- 

S»mery.  Her  rates  are  so  by  the  local  from 
ont^merv  to  Auburn,  Alabama,  within  sev- 
en nmes  of  Opelika,  and  the  western  rates 
of  Opelika  to  the  local  to  Auburn,  seven  miles, 
on  erain — ^Montgomery  has  four  cents  a  hun- 
dred pounds  the  advantage  in  seven  miles  on 
that  end  of  the  road.  I  will  state  that  these 
are  based  upon  the  rates  of  the  roads  which 
we  have  here.  They  are  actual,  so  far  as  we 
can  manage  Uiem.  To  Montgomery,  and  her 
local  addeid  to  La  Grange,  Georgia,  which  is 
88  miles,  and  from  the  west  to  Opelika,  and 
the  Opelika  rate  added  to  La  Grange — I  will 
not  mention  the  rates,  but  five  the  differences 
in  favor  of  Montgomery.  From  the  west  the 
Montgomery  rate  locals  added  from  Montgom- 
ery to  La  Granee,  88  miles  this  side  of  Ope- 
lika, these  are  the  differences  that  exist  in  fa- 
vor of  Montgomery:  On  first  class,  80  cents  a 
hundred;  on  second  class,  19  cents;  third  class, 
12  cents;  fourth  class,  2H  cents;  fifth  class, 
19i;  sixth  class,  15i;  seventh  class,  9  cents. 
Flour  is  80  cents.  Montgomery  can  ship  a 
barrel  of  fiour  from  the  west  to  Montgomery, 
and  i^ip  it  by  our  door,  for  80  cents  a  barrel 
less  than  we  could,  and  she  can  ship  it  to  West 
Point  She  can  ship  it  anywhere  less  than  we 
can.  Now,  as  I  understand  the  way  the  rates 
work  with  us,  take  grain  from  Chattanooga, 
Tennessee.  We  haven't  a  rate  from  there,  of 
the  railroad,  but  this  Is  by  those  parties  there 
who  give  their  rates  as  they  exist,  and  we  buy 
com  delivei^d.  That  wul  give  an  illustra- 
tion. Take  a  car  load  of  com  and  ship  it 
from  Chattanooga  to  Opelika,  Alabama,  and 
our  rate  is  28i  cents  a  hundred.  Bhip  it  over 
the  same  line  of  road  by  Atlanta,  West  Point 
and  Opelika  to  Montffomery,  66  miles  further, 
and  12i  cents  I  bdieve  is  the  exact  rate. 
Montgomery  can  take  that  car  load  of  com, 
take  Uie  loads  back  from  Montgomery  to  Au- 
bum,  Alal^ma,  right  over  the  same  road  and 
in  seven  miles  of  Opelika,  and  deliver  it  there 
four  cents  a  hund^  cheaper  tha^  Opelika 
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can  take  her  23^  cents  and  add  her  local  of  8 
cents.  So  we  cannot  get  to  Auburn  in  that 
way.  We  cannot  get  to  Cusseta,  the  first  sta- 
tion this  side.  We  cannot  get  to  Youn^boro. 
We  cannot  get  to  Gold  Hill,  on  the  Commbus 
&  Western.  Take  Lafayette,  Alabama,  20 
miles  up  that  road. 

Q.  That  is  a  branch  road? 

A.  That  is  a  branch  road.  I  would  like  to 
be  understood  on  that.  I  have  not  seen  the 
manager  of  that  road  to  talk  with  him  for 
some  time,  but  his  rate  has  always  been  (and 
the  IsLSt  time  I  talked  with  him,  and  I  know  of 
no  chanjpe)  Just  the  same  on  all  through  goods 
that  Opelika  pays.  In  other  words,  a  car  of 
corn  comes  from  the  west  to  Lafayette;  when 
it  goes  to  Opelika  you  add  12^  cents.  If  Ope- 
lika wanted  to  ship  a  car  of  com  to  Lafayette, 
it  would  be  the  same.  There  is  no  difference 
there.  Take  Chattanooga.  Our  rate  is  28i 
cents,  and  Lafayette,  Ambama,  is  84i  cents. 
Kow  add  12i  cents  that  that  local  rate  gets 
from  Opelika  to  Lafayette,  and  you  will  find 
that  Lafayette  gets  a  car  of  com  from  Chatta- 
nooga to  Opelika  for  li  cents  a  hundred 
cheaper  than  Opelika  gets  it,  unless  that  rate 
has  been  changed.  I  have  heard  the  manager 
of  the  road  say  he  got  his  locals  on  all  goods, 
and  I  know  nothing  to  the  contrary. 

Q.  You  do  not  mean  less  than  Opelika  gets, 
but  less  than  Opelika  can  put  it  at? 

A.  Yes  sir;  and  that  road  makes  a  conces- 
sion. The  other  road  gets  her  rates.  Now, 
take  the  Columbus  &  Western  from  Colum- 
bus. All  those  points  up  there,  Alexander 
City  and  all  those  points  on  that  road,  have  a 
rate  from  the  west  that  is  based  upon  Uie 
Columbus  rate  with  the  local  rates  from  Co- 
lumbus to  those  points  back  upon  that  road; 
that  is,  where  it  is  shipped  from  the  west,  as  I 
understand  it,  and  never  passes  over  that  road 
at  all.  Those  rates  are  lul justed  in  that  way, 
and  yet  those  goods  never  touch  Columbus  and 
come  to  Opc^Ka  and  there  are  distributed  up 
those  two  roads,  the  East  Alabama  20  miles, 
and  the  Columbus  &  Western  60  miles. 

By  Mr.  H.  B.  T.  Monti^mery: 

Q.  Is  it  not  a  fact  that  the  railroad  takes  the 
freight  for  Lafayette  business  for  their  propor- 
tion less  than  for  Opelika  business? 

A.  Let  me  see  if  I  understand  the  question. 
Do  you  mean  to  say  that  freight  from  the 
west  shipped  to  Lafayette — when  it  arrives  at 
Opelika,  me  line  of  road  that  brings  it  gets  less 
freight  for  it  than  it  would  if  it  stopped  at 
Opelika? 

Q.  Yes. 

A.  That  is  my  understanding.  That  is  lust 
what  I  stated  on  that  car  of  corn.  It  is  a  fact 
unless  there  has  been  some  changes,  and  I 
know  of  none. 

Q.  Is  it  not  a  fact  that  Montgomery  In 
shipping  goods  by  the  C.  &  W.  Road  received 
from  the  Western  Road  does  not  get  her  full 
local  as  much  as  she  charges  to  Opelika? 

A.  Yes  sir;  we  have  rates  here  that  we  can 
turn  over  to  the  Commission,  If  they  like, 
showing  when  it  goes  to  Montgomery  that, 
there  the  Western  &ilroad  and  the  Columbus 
&  Western  make  a  through  rate  from  Mont- 

g ornery  to  these  points  up  that  road  by  Ope- 
ka,  so  that  thev  can  pass  and  sell  e;oods  up 
that  road  for  less  than  we  can.    In  other 


words,  they  don't  take  the  local  to  Opelika. 
and  the  local  up  that  road,  but  they  have  a. 
through  on  those  two  roads  that  gives  them  an 
outlet  up  in  that  section  that  we  do  not  enjov. 
Take  meat,  for  instance,  from  the  west.    It> 
p&ssses  right  through  Opelika  to  Columbus. 
We  pay  8  cents  a  hundred,  which  seems  but 
little;  but  on  a  car  load  it  is  $20.    We  are  on! y 
29  miles  apart  and  there  is  the  territory  be- 
tween us.    We  have  $20  more  to  pay  for  a  car 
of  beef,  although  it  passes  right  by  us. 

Q.  How  much  more  for  corn? 

A.  Six  cents  a  hundred.    Com  usually  runs 
from  80,000  to  85.000  to  the  car,  making  a  dif- 
ference on  a  carload  of  meat,  com,  flour  and 
that  heavy  class  of  goods  from  the  west  of 
about  $20;  some  of  them  a  little  more  and 
some  a  little  less.    The  principal  part  of  the- 
business  I  do— and  I  reckon  I  might  safely 
say  more  than  any  house  in  town,  in  the  direc- 
tion of  Columbus—I  don't  mean  I  do  mor& 
business  than  any  house  in  town,  but  in  that 
particular  territory,  that  is  between  Columbus 
and  Opelika,  29  miles — ^mv  trade  lies  in  that 
way  principally  since  we  first  began  business. 
Then  we  did  a  jobbing  business  until  we  were 
cut  off.    They  can  sell  corn  while  it  is  onlv 
six  cents  a  hundred — it  is  8i  cents  a  buflhef. 
Take  a  man  that  lives  ten  or  fifteen  or  eighteen 
miles  from  Opelika  and  he  will  go  to  Colum- 
bus for  8i  cents.    Hence,  we  h^ve  to  sell  him 
at  cost.    Columbus  can  make  a  fair  profit 
while  we  sell  at  cost,  and  in  that  way  thev 
have  just  about  ^ot  right  up  in  our  door  all 
around.    I  would  like  to  state  this:  on  the- 
same  rates  from  Chattanooga  and  West  Point, 
20i  cents  on  grain  from  Chattanooga,  Opelika^ 
pays  28i  cents  and  vet  it  passes  right  on  only 
29  miles  further  and  Columbus  pays  17i  cents. 
That  is  the  reason  we  don't  understand  the 
working  of  the  long  and  short  haul.    It  seems 
we  are  not  either  the  short  or  the  long  haul. 
We  are  just  between.    We  were  all  in  favor  of 
the  Interstate  Commerce  Bill  and  we  are  will- 
ine  to  leave  it  with  the  Commission.    We 
think  they  can  manage  it  better  than  we  can. 
It  needs  adjusting  some  way.    We  are  just  be- 
tween Montgomery  and  Columbus  also.    We 
have  got  the  short  haul  when  we  go  to  Co- 
lumbus and  when  you  go  the  other  way  it  is 
the  lon^  haul.    (Laughter.)    I  would  like  to 
state  this,  too,  and  I  can  state  it  on  every  street 
in  our  town:    I  have  been  there  seventeen 
years  and  have  occupied  houses  in  business  on 
four  of  the  best  streets  we  have.    The  first 
house  I  did  business  in  I  paid  $600  a  year 
rent.    I  was  working  for  a  hardware  store 
then.    That  house  last  year  rented  for  $10  per 
month,  only  one  fifth  of  the  former  rent 

By  Commisnoner  SchoonaMbker: 

Q.  Was  that  an  exceptional  case  or  the  gen- 
eral rule? 

A.  I  will  state  further.  The  house  I  occupy 
now  is  on  a  corner  and  considered  a  fair  piece  of 
property.  It  is  owned  by  Dr.  Fitzgerald.  He 
told  me  seven  or  eight  or  ten  years  ago  that 
it  cost  some  $5,500  to  build  it.  I  rent  it  for 
$20  a  month.  It  is  80  feet  wide,  90  feet  long, 
has  a  good  cellar  and  a  25  foot  vacant  lot  by 
the  side  for  any  other  privileges  I  might  want. 
To  offset  that  we  bought  a  piece  of  property 
in  Alexander  City,  60  miles  up  that  roaa,  for 
which  we  paid  $1,200  and  that  we  rent  for 
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|250,  making  an  investment  60  miles  up  that 
little  road  offset  our  rent  there.  In  other 
words,  a  $1,200  investment  pays  the  rent  of  a 
store  that  cost  |5,500,  except  the  rooms  above. 
I  can  take  on  our  main  street  nine  houses  that 
are  now  occupied  by  the  best  business  firms 
there,  and  I  don't  know  but  one  that  pays  $300; 
the  balance  all  less  than  $200.  Ten  years  ago 
allpaid from  $500  to  $800  rent. 

^y  Mr,  Montg^omery: 

Q.  Is  not  that  house  that  rents  for  $800 
right  in  the  principal  part  of  the  town? 

A.  Yes  sir;  it  is  the  drug  store  building 
and  never  has  been  occupied  for  anything 
else,  and  brings  the  largest  price.  The  one 
right  by  it  was  bought  and  sold  at  half  cost 
about  five  years  ago  for  $2,250  less  the  taxes 
and  insurance,  and  don't  pay  four  per  cent. 
If  I  wanted  to  buy  it  and  figured  it,  and  saw  I 
couldn't — 

By  Commismner  Sehoonmaker: 

Q.  Do  you  mean  that  is  the  general  rule 
there? 

A.  Yes  sir.  I  have  mentioned  two  comers. 
Those  are  the  best.  I  will  mention  one  other. 
Fitzgerald  paid  $3,500  for  a  half  interest  in  it 
about  five  or  six  years  ago.  He  bought  the 
other  half  last  vear  some  time  for  $1,750. 
That  is  half  of  what  he  paid  five  or  six  years 
ago.  I  attended  to  the  deeds  and  things  for 
Mm. 

By  Mr.  Montgomery: 

Q.  Have  you  ever  done  a  jobbing  business? 

A.  Yes  sir;  when  I  first  commenced  business 
there. 

Q.  What  is  the  difference  on  car  loads  of 
meat  and  car  loads  of  corn  in  favor  of  Colum- 
bus? 

A.  The  difference  that  exists  between  Ope- 
lika  and  Columbus  is  about  $20. 

Q.  What  is  the  usual  profit  on  car  loads  of 
meat  and  corn  at  wholesale? 

A.  We  never  fail  to  sell  them  if  we  can  get 
$5  a  car  on  grain;  a  cent  a  bushel  usually. 

Q.  Don't  Uiey  usually  sell  for  half  a  cent  a 
bushel? 

A.  Yes  sir;  we  all  want  a  cent,  but  we  sell 
for  half  a  cent. 

Q.  What  on  meat? 

A.  It  depends  on  the  market,  but  about  the 
tame  in  proportion. 

By  CkmmUsioner  Morrison: 

Q.  They  do  like  the  long  haulers;  they  get 
all  they  can? 

A.  Yes  sir;  but  we  are  so  fixed  we  can't  get 
anything  just  now — hardly. 

6y  the  Chairman: 

Q.  You  attribute  this  want  of  prosperitv  in 
your  town  entirely  to  the  discrin^nations 
against  you  in  matters  of  freight? 

A.  Yes  sir;  on  goods  and  cotton.  Take 
cotton  with  a  discrimination  of  85  cents  a  bale 
against  us  In  favor  of  Columbus,  and  give  her 
the  advantage  of  other  eoods  that  we  labor 
under  and  the  two  together  has  reduced  our 
receipts  from  twenty-six  or  twenty-eight 
thousand  to  11.500.  I  will  state  that  Mr. 
Barnes  says  Lafayette  will  receive  the  11,000. 
Last  year  was  an  extra  crop.  We  received 
somewhere  between  thirteen  and  fifteen  thous- 
and.   We  put  it  liberal    Fifteen  will  cover  it. 

By  Oommisn&ner  Walker: 

Q.  Do  you  know  that  Opellka  is  one  of  the 
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towns  as  to  which  the  railroad  companies  have 
been  authorized  to  charge  for  ninety  days  less 
for  shorter  distances  than  for  longer,  and  that 
Opelika  is  mentioned  in  the  temporary  order 
made  bv  the  Commission? 

A.  Yes  sir;  I  know  it.  I  read  it.  We  claim 
that  we  have  equal  facilities  with  those  points, 
or  substantially  the  same.  They,  I  suppose, 
claim  not;  but  in  putting  it  down,  when  they 
strike  Opelika,  they  put  it  in  large  letters,  as 
they  do  all  other  distributing  points.  It  seems 
to  come  in,  in  that  way.  I  understand  that  the 
Commission,  in  speaking  of  them,  mentioned 
us,  too. 

The  Chairman.  The  rates  seem  to  be  larger 
than  the  letters,  according  to  the  statement 

The  Witness.    Yes  sir. 

By  CommimonerScYiooinaB^eri 

Q.  Have  you  knowledge  of  other  local  points 
that  are  affected  in  the  same  way? 

A.  No  sir;  none  that  I  know  of  that  I  could 
state  the  facts  in  regard  to,  exactly.  We^don't 
complain  of  the  rate  we  pay,  but  we  feel  if  they 
can  haul  to  Columbus,  they  could  certainly 
haul  to  Opelika  which  is  a  less  distance,  for 
equal  rates.  We  are  not  opposed  to  railroads, 
for  our  town  is  a  railroad  town,  as  we  think, 
and  we  hope  soon  to  have  some  further  outlets 
from  there,  as  they  are  being  built 

By  Mr,  Ponder: 

Q.  What  vou  want  is  simple  justice? 

A.. That  is  what  we  want.  We  can't  sell 
goods  in  any  direction. 

By.  CommismnffT  Bra^^: 

Q.  What  is  the  population  of  Opelika? 

A.  Somewhere  between  8,500  and  4,000. 

Q.  About  how  many  business  stores  have 
you  there? 

A.  Somewhere  between  75  and  80.  I  have 
counted  up,  but  not  in  the  last  year. 

Q.  Have  you  any  banks  there? 

A.  Yes  sir;  wo  have  two. 

By  Mr,  Stahlman: 

Q.  I  want  to  ask  you  if  you  know  It  to  be  a 
fact  that  stations  nearer  the  west  than  you,  on 
the  line  of  that  road,  are  paying  a  greater  rate 
than  Opelika  is  paying? 

A.  I  see  that  West  Point,  twenty  miles  this 
side,  pays  a  less  rate  from  Chattanooga  than 
we  do. 

Q.  Is  it  not  true  that  Loachapoka,  nearer  the 
west  than  you,  is  paying  a  higher  rate  than 
your  point? 

A.  Yes ;  from  this  way  and  from  both,  I  sup- 
pose.   She  pavs  a  little  different  rate. 

Q.  And  AuDum,  a  point  nearer  than  you, 
pays  a  higher  rate? 

A.  Yes  sir;  she  pays  a  higher  rate. 

Q.  Is  it  not  true  that  the  rates  to  Opelika  are 
less  than  to  any  other  local  point  on  the  line  of 
that  road? 

A.  No  sir;  I  have  just  stated  that  West  Point 
and  Cusseta  pay  a  less  rate  than  we  do.  Those 
are  the  nearest  stations  this  side.  I  think  Cus- 
seta is  the  first  She  pays  21i  cents  on  grain, 
and  we  pay  28^  and  we  are  about  twelve  miles 
apart. 

By  Oommimoner  VfaXkert 

Q.  Which  way  does  that  grain  come  from? 

A.  Either  way,  I  think. 

By  Mr,  Stablman: 

Q.  Are  you  not  mistaken  about  the  rates 
from  the  west  to  Cusseta? 
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A.  I  have  got  these  rates  from  the  men  we 
huy  and  sell  of,  too.  I  reckon  they  are  work- 
ing under  the  reduced  rates. 

By  Mr,  Alexander: 

Q.  How  long  have  the  present  rates  been  in 
effect  at  Opelika? 

A.  Do  you  mean  the  western  rates  exactly 
as  they  now  stand? 

Q.  The  comparative  rates? 

A.  I  don't  recollect  the  exact  dates,  but  it 
has  been  someUiing  about  two  years.  I  think. 

Q.  Do  YOU  know  something  of  the  situation 
of  Columbus? 

A  Yes  sir. 

Q.  Is  it  on  a  river? 

A.  Yes  sir. 

Q.  How  long  has  Columbus  been  a  compet- 
ing point  in  getting  low  rates? 

A.  Not  a  great  many  years;  I  don't  recollect 
how  long;  a  few  years  ago.  They  have  been 
kicking  lUce  we  have  for  some  time,  until  you 
hushea  them  up;  some  time  back;  a  year  or 
two;  I  don't  recollect  the  time. 

Q.  Did  you  ever  hear  of  any  improvement 
made  by  the  government  in  the  navigation  of 
the  river  to  Columbus? 

A.  I  don't  recollect.  I  have  heard  a  good 
deal  about  their  not  being  able  to  get  any  goods 
up  and  down  frequently  when  they  didn't 
have  plenty  of  rain. 

Q.  All  Opelika  wants  is  to  be  made  a  com- 
peting point? 

A.  I  don't  know  how  you  railroad  men  term 
it.  If  I  was  to  talk  about  competitive  points 
by  looking  at  your  rates,  I  should  take  the 
points  with  the  large  letters;  and  if  so,  we  are 
already  that.  We  are  merely  asking  for  an 
equal  rate,  and  we  feel  that  we  are  entitled  to*  it. 

Q.  You  want  the  same  rates  as  Columbus? 

A.  Yes  sir. 

Q.  Between  you  and  Columbus  is  a  little 
town  called  Youngsboro? 

A.  No  sir;  Salem. 

Q.  Is  not  your  comparative  situation  as  good 
asBalem? 

A.  I  don't  understand  the  question. 

Q.  Are  you  discriminated  against  more  than 
you  think  Salem  is? 

A.  I  have  not  noticed  Salem  rates  only  in 
this  way:  take  Columbus  and  take  Opelika 
and  add  both  of  our  locals  to  those  points  and 
she  is  pretty  badly  hurt  We  can't  get  there, 
and  she  is  at  the  mercy  of  Columbus. 

Q.  Columbus  is  competitive  and  Salem  is 
not? 

A.  Yes  sir. 

Q.  Is  Auburn  a  competing  point? 

A.  No  sir;  I  should  not  consider  it  so.  She 
has  no  facilities  whatever,  and  neither  has  Sa- 
lem, for  distributing  goods.  We  distribute 
goods  from  the  west  to  Salem.  They  come 
there  and  there  the  trains  are  made  up. 

Q.  If  Auburn  was  made  a  competing  point 
and  given  Columbus  rates,  could  not  Auburn 
do  a  good  deal  of  business  and  build  up? 

A.  No  sir,  I  think  not  She  has  no  roads  to 
distribute  over  at  all. 

Q.  She  has  all  the  roads  you  have,  with  sev- 
en miles  further  haul? 

A.  She  is  not  situated  right  there.  She  has 
not  the  facilities  for  it,  the  depots  and  nothing 
of  that  kind. 

Q.  You  are  at  the  junction  of  two  roads. 


where  two  roads  cross  each  other.  Do  you 
know  who  are  the  owners  of  those  respective 
roads,  or  who  practically  controls  them? 

A.  I  couldn  tsay  I  knew  positively,  but  it  is 
generally  understood  that  your  system  controls 
them — entirely  so— the  Central.  We  have  al- 
ways labored  under  the  impression  that  the 
Louisville  &  Nashville  was  willing  to  make  the 
concession;  in  fact  they  said  to  us  that  they 
were  always  ready  to  do  it  It  is  the  locaJs 
that  your  roads  work  for. 

Q.  The  Louisville  &  Nashville  have  a  small 
interest  in  one  of  the  roads,  have  they? 

A.  I  don't  know.  That  is  my  opinion.  I 
have  understood  that  the  Central  owned 
enough  to  control  it 

Q.  Do  you  know  anything  of  the  history  ot 
the  Western  Railroad  of  Alabama,  one  of  the 
roads  that  crosses  there?  Did  that  road  ever  go 
into  bankruptcy? 

A.  Those  matters  I  do  not  know  anything 
about. 

Q.  You  live  on  the  line  of  the  road.  Don't 
you  remember  ever  hearing  of  it? 

A.  I  don't  know  that  I  do. 

Q.  Do  you  remember  hearing  of  the  road 
being  advertised  for  sale  and  bemg  bought  by 
the  Central  Railroad — the  Western  Alabama  to 
West  Point,  Montgomery  and  Selma?  . 

A.  If  I  have  I  don't  recollect  it.  I  know 
you  bought  the  Savannah  &  Memphis. 

Q.  That  also  went  into  bankruptcy,  did  it 
not? 

A.  Yes  sir;  at  least  it  was  sold. 

Q.  Both  of  those  roads  Uien  have  been 
through  bankruptcy  and  sold  out? 

A.  I  don't  know  about  that  I  can't  answer 
those  questions.  I  can  state  that  our  town  is 
in  about  this  fix:  that  when  you  were  there 
and  owned  that  road,  was  the  time  that  the 
biggest  decline  commenced.  I  recollect  your 
coming,  and  asking  Mr.  Crayton  in  my  pres- 
ence— ^you  asked  at  that  time  if  we  knew  what 
was  the  matter  of  the  falling  off  of  the  trade 
of  Opelika,  and  Mr.  Crayton  told  you  it  was 
the  rates  you  fixed  to  come  from  these  points 
past  us.  I  recollect  that  conversation  in  our 
house. 

Q.  Was  not  that  near  about  the  time  that 
Columbus  was  made  a  competing  point,  al- 
though it  had  before  been  a  local  point? 

A.  I  could  not  say  as  to  the  exact  time,  but 
I  think  it  was  several  years  ago,  probably. 
Montgomery  was  doing  us  the  greatest  harm 
at  that  time. 

Q.  That  was  your  nearest  competing  point? 

A.  You  gave  through  rates  from  Montgom- 
ery up  that  road  that  passed  us. 

Q.  I^ow  it  \&  Columbus  that  does  you  more 
harm? 

A.  No  sir;  I  don't  know  that  there  is  a  great 
difference,  as  they  both  work  about  the  same 
way.  I  could  get  the  exact  difference;  but  in 
suDJStance  it  is  made  so  that  we  can't  get  there. 
We  have  it  amongst  ourselves. 

By  Mr.  Ponder: 

Q.  Do  you  know  how  many  railroads  Co- 
lumbus has? 

A.  Just  the  same  that  Opelika  has. 

By  the  Chairman: 

Q.  They  are  all  under  this  system?* 

A.  Yes  sir. 

By  Mr,  Stahlman: 
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Q.  You  stated  that  you  thought  the  rates 
were  less  to  West  Point  than  to  Opelika,  and 
gave  as  your  reason  the  quotations  of  grain? 

A.  From  some  points.  Prom  West  Foint  to 
Chattanooga  the  rate  is  20i  cents  a  hundred 
against  23^  for  Opelika. 

Q.  Is  that  the  quotation  by  the  commission 
merchants? 

A.  Yes  sir;  and  that  is  the  way  they  are 
shipped.  We  buy  goods  imder  these  quota- 
tions and  the  railroad  bill  of  lading  guaran- 
ties these  rates. 

Q.  Is  it  not  a  fact  that  the  grain  dealers,  or 
some  of  them,  undertake  to  make  deliveries  of 
com  at  less  prices  than  their  competitors  by 
underbiUing  freight  and  agreeing  to  deliver  at 
certain  markets  m  competition  with  other  cer- 
tain markets? 

A.  What  do  you  mean  by  underbiUing? 

Q.  UnderbiUing  in  weight. 

A.  Making  the  weight  less  than  the  invoice? 

Q.  Yes. 

A.  I  will  state  this:  I  have  been  in  the  gro- 
cery business  for  eleven  years  and  never  hon- 
ored a  draft  with  a  bill  of  lading  attached  to 
it  that  had  a  less  weight  in  it  than  my  invoice, 
for  I  thought  if  a  man  would  hook  from  a 
railroad  I  was  in  bad  hands. 

Q.  You  have  heard  of  such  things,  have  you 
not? 

A.  I  don't  recollect  what  I  have  heard.  I 
must  say  that  out  of  the  whole  time  I  have 
never  had  a  complaint  with  any  foreign  ship- 
pers. I  never  heard  any  trouble  from  the 
North,  East,  or  West,  where  I  buy  goods.  I 
never  had  any  differences  but  what  we  could 
settle  with  a  letter. 

Q.  The  quotations  of  the  merchants  on  grain 
or  western  produce  as  to  the  cost  of  transpor- 
tation are  not  always  reliable  because  of  the 
price  that  is  offered,  are  they? 

A.  We  get  bills  of  lading  with  these  rates 
in  them. 

By  the  Chairman; 

Q.  And  you  honor  them? 

A.  Yes  sir. 

By  Mr,  Stahlman: 

Q.  Assuming  that  the  rates  from  Chatta- 
nooga to  West  roint  are  less  than  to  Opelika, 
is  it  not  true  that  the  distance  from  Chatta- 
nooga to  West  Point  is  less  than  from  Chatta- 
nooga to  Opelika? 

A.  Yes  sir;  it  is  true.  I  don't  know  wheth- 
er you  would  consider  it  the  other  way  or  not. 
We  don't    You  take  it  both  ways. 

Q.  Is  it  not  true  that  by  one  route  the  dis- 
tance to  West  Point  is  less  than  to  Opelika? 

A.  I  don't  know  the  distance  both  ways. 
I  will  have  to  get  the  mileage.  There  is  not  a 
great  deal  of  difference,  I  don't  think,  in  the 
rate  from  Chattanooga  to  Opelika  Uian  to 
Montgomery.  Opelika's  freight  comes  by  way 
of  Atmnta.  I  don't  think  there  is  much  dif- 
ference. 

Q.  I  feel  exceedingly  kindly  toward  the  peo- 
ple of  Opelika,  but  I  want  to  put  the  facts  be- 
fore this  Commission.  Is  it  not  true  that  the 
distance  from  Louisville  to  West  Point  is 
ahorter  than  it  is  to  Opelika? 

A.  I  don't  know  the  distance  either  way,  but 
I  am  satisfied  if  you  were  to  ship  anything  on 
the  Louisville  &  Nashville  it  would  go  by  way 
of  Montgomery. 
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Q.  Is  it  not  true  that  the  rates  from  Louis- 
ville, Henderson  and  Evansville  to  Opelika  are 
even  less  than  to  West  Point? 

A.  Yes  sir;  I  think  so. 

Q.  I  understood  you  to  say,  originally,  they 
were  greater. 

A.  No  sir.  They  are  greater  from  Chatta- 
nooea  on  that  line  of  road.  The  tariff  shows 
predsely  the  difference.  There  is  a  little  dif- 
ference either  way. 

Q.  Is  it  not  true  that  the  rates  from  Louis- 
ville, Henderson  and  Evansville,  to  points  in- 
termediate between  Montgomery  and  Opelika, 
being  a  shorter  distance  from  the  western 
points,  are  higher  than  to  Opelika? 

A.  Yes  sir. 

Q.  Is  it  not  true  that  the  rates  from  Louis- 
ville, Evansville  and  other  western  points  to 
Opelika  are  lower  than  to  points  on  either  side 
on  the  same  line  of  road  except  Columbus? 

A.  Yes  sir.  I  would  have  to  refer  to  the 
tariff  to  tell  the  exact  difference:  but  here  is 
the  question  you  are  after,  and  I  want  to  an- 
swer it:  Auburn  pays,  from  the  West,  a  trifle 
more  than  we  do,  I  think,  being  seven  miles 
nearer  the  West;  but  Montgomery  pays  a  great 
deal  less,  and  with  her  local  can  come  up  there 
even  less  than  Auburn  can. 

By  the  Chairman: 

Q.  Your  point  is  that  at  these  local  points 
between  you  and  Montgomery,  or  even  be- 
yond Opelika,  produce  from  the  West  can  be 
delivered  at  less  rates  than  at  Opelika,  being  the 
first  delivered  to  Montgomery.  Provisions  or 
other  freight  from  the  West  can  be  delivered  at 
these  intermediate  stations  at  less  than  the 
Opelika  rate,  by  goine  first  to  Montgomery 
and  then  locally  from  Montgomery  to  the  in- 
termediate station? 

A.  I  mean  to  say,  take  a  car  load  of  flour, 
grain  or  meat  for  Montgomery  and  then  add 
the  local  from  Montgomery  to  Auburn  to  the 
Montgomery  rate,  and  then  take  the  Opelika 
western  rate  and  add  her  local  and  they  have 
the  advantage,  not  only  over  Aubom,  but  as  I 
understand  it,  Montgomery  has  it  over  the 
W^t  and  us  too. 

CommistioneT  Morrison*  Mr.  Stahlman 
thinks  you  ought  to  be  satisfied  with  that,  be- 
cause they  treat  your  poorer  neighbors  worse 
than  you. 

The  Witness.  We  got  to  complaining  that 
Montgomery  sold  our  merchants,  and  they  said, 
"We  will  give  you  a  rate  you  can  live  on,  but 
not  pay."  They  gave  us  that  and  let  us  go 
ahead. 

Mr.    Stahlman.    What  I  endeavored  to 
demonstrate  was  that  Opelika,  coining  here  as 
a  complainant,  was  more  favored  than  other - 
localities  similarly  situated  that  were  not  here 
complaining. 

The  CluUrman.  Do  you  not  overlook  the 
ground  of  his  complaint?  He  explained  that 
very  fully  at  the  outset.  The  ground  of  the 
complaint  Is  that  the  rates  are  so  arranged  that 
this  business  can  be  done  by  Montgomery  and 
Montgomery  can  take  away  the  local  business 
around  there — Montgomery  and  Columbus; 
and  in  point  of  fact  Opelika  is  shut  out.  In 
that  aspect  of  the  case  as  he  presented  it,  it  was 
not  very  important  what  were  the  intermediate 
rates  to  these  stations. 

Mr.  Stahlman,    As  I  understand  the  point 
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in  the  gentleman's  testimony  and  in  the  efforts 
of  our  friends  from  Opelika  in  coming  here — 
and  I  have  a  very  great  respect  for  them — it  is 
that  this  law  may  be  enforced.  The  testimony 
has  tended  to  illustrate  that  the  enforcement 
of  the  law  is  a  necessity  to  them. 

The  Chaimuuu  That  is  the  tendency  of 
the  evidence. 

Mr.  Stahlman.  The  testimony  thus  far 
has  demonstrated  that  the  rates  to  Mont- 
gomery, being  the  nearer  point,  are  less, 
and  the  rates  to  Columbus,  being  a  more 
distant  point,  are  less  for  reasons  which  we 
think  .we  can  demonstrate;  and  that  the  rate 
to  Montgomery,  the  nearer  point,  being  less, 
and  Columbus,  the  distant  point,  being  less, 
those  two  cities  are  able  to  go  from  their 
terminal  points  to  points  on  the  line  of  the 
road  other  than  Opelika,  and  sell  goods  at 
less  rates  of  tranportation  than  the  City  of  Op- 
elika, and  can  ship  to  Opelika  and  re-trans- 
port to  points  on  the  line  of  the  road.  As- 
suming that  is  wrong — I  am  rather  arguing 
the  question  a  little  as  I  regard  it — and  apply 
the  fourth  section  of  the  Interstate  Commerce 
Act,  and  instead  of  Opelika  having  Uie  benefit 
over  its  local  points  on  the  line  of  the  road, 
and  being  able  to  build  up  a  distributing  mar- 
ket at  Opelika,  and  distribute  to  the  local 
points  on  the  line  of  the  road  tributary  to  Op- 
elika now,  the  rates  from  all  the  points  in  the 
West  will  be  identically  the  same  to  the  inter- 
ior points  as  they  are  to  Opelika,  and  hence 
Opelika's  business  will  go  "kiting,"  so  to 
speak,  and  they  will  have  none  of  it. 

The  Witness.  That  is  not  the  way  we  un- 
derstand it.  If  we  understand  the  fourth 
clause  of  that  section  it  leaves  the  power  with 
these  gentlemen  to  say  whether  we  are  simi- 
larly Stuated. 

By  Mr,  Alexander: 

Q.  Would  you  like  to  have  these  competing 

rates  given,  not  only  to  Opelika,  but  to  Cus- 

.seta,    Youngsboro,    Salem,    Lafayette,  West 

Point.  Loachapoka  and  all  the  places  around? 

A.  I  will  answer  the  question  in  this  way: 
Our  idea  was  to  state  our  case  here  and  these 
gentlemen  can  apply  that.  1  am  glad  they 
have  the  power  to  do  as  they  see  fit  We 
want  them  to  have  that  power.  I  feel  that 
they  will  not  hurt  you,  but  you  have  hurt  us. 
I  don't  mean  you  personally.  I  mean  your 
roads. 

Q.  I  think  the  whole  point  between  us  is 
that  you  think  that  Opelika  has  advantages 
other  points  do  not  possess,  and  I  do  not  ap- 
preciate it. 

A.  On  that  we  would  get  a  better  rate  from 
the  West  than  Columbus  would,  and  if  she 
had  a  bigger  rate  than  we  did  we  would  have 
got  pretty  close  up  to  her  doors,  and  while  we 
lost  on  one  side  we  would  take  it  on  the  other. 
As  it  is  we  can't  get  in  in  any  direction. 

Q.  Did  it  ever  occur  to  you  what  the  result 
would  be  if  all  the  points  had  the  same  rate; 
say  if  Chattanooga  or  Chicago  had  exactly  the 
same  rate  to  Columbus,  Salem,  Youngsboro, 
Opelika,  Auburn,  Loachapoka  and  fdl  that 
country?  If  the  rates  were  on  a  dead  level  so 
that  you  could  put  a  stamp  on  a  barrel  of  flour 
and  send  it  like  a  letter  to  any  one  of  those 
points,  did  it  ever  occur  to  you  where  you 
would  be  then? 


A.  I  do  not  think  that  would  be  right,  and 
I  am  satisfied  the  Commission  will  take  care  of 
that. 

By  Mt.  tfontgomery: 

2.  State  the  size  of  Cusseta  and  Auburn. 
.  Theyare^  small  places. 

By  Mr,  jPonder: 

Q.  Have  they  facilities  or  advantages  for 
handling  these  goods? 

A.  None  at  au. 

By  the  Chairman: 

Q.  Do  they  appear  on  the  rate  bills  in  large 
letters? 

A.  No  sir;  they  are  very  small. 

By  Mr,  Stahlman: 

Q.  Is  not  West  Point  a  pretty  good  town? 

A.  Yes  sir. 

Q.  As  large  as  Opelika? 

A.  No  sir. 

By  Mr.  Alexander; 

Q.  How  large  do  you  think  a  town  ought  to 
be? 

A.  I  think  when  they  are  large  enough  to 
have  facilities  for  handling  the  goods— 3  am 
not  up  to  that  business  like  a  railroad  man.  If 
I  was  I  could  answer  the  question.  I  would 
like  to  call  the  Commission  s  attention  to  this: 
That  on  the  Lafayette  business  they  get  a  rate 
for  less  from  the  West  than  Opelika  gets. 
They  get  a  rate  and  ship  up  that  road  for  less 
than  we  can.  That  road  gets  a  local  added 
to  all  western  goods.  In  other  words  Opelika 
can  ship  a  car  of  com  to  Layfayette  as  cheap 
as  if  it  came  from  the  West 

By  Mr,  Haas: 

Q.  Suppose  the  roads  to  Opelika  charge  as 
much  for  business  going  to  Lafayette  as  they 
charge  when  it  stops  at  Opelika.  Would  that 
in  a  measure  relieve  your  troubles? 

A.  I  am  not  mentioning  that  as  a  matter  of 
relief  to  us,  but  feel  it  is  an  injustice  to  us. 

Q.  The  Layfayette  man  gets  a  lower  rate 
than  the  Opelika  rate,  plus  the  rate  from  there 
to  Lafayette? 

A.  Yes  sir. 


J.  W.  Ponder  was  recalled  and  further 
testified  as  follows: 

The  first  thing  I  would  call  your  especial 
attention  to  is  our  freight  rate  from  Opelika 
to  New  Orleans. 

Mr,  Alexander.  If  you  will  allow  me,  as 
representing  the  petitioners,  I  would  say  that 
to  save  the  time  of  the  Commission,  we  will 
admit  anything  on  the  subject  of  rates.  It 
seems  to  me  it  has  been  very  fully  gone  into. 
We  will  admit  that  Opelika  is  away  up  on  the 
bill.  No  point  is  made, and  none  of  our  argu- 
ment will  oe  based  upon  anything  in  regard  to 
those  rates. 

Mr,  HarwelL  We  would  like  to  have  Mr. 
Ponder  state  how  it  affects  him. 

The  Witness.  If  they  admit  all  the  facts 
that  is  fdl  that  is  necessary. 

Commisghner  Walker.  How  do  we  know 
what  they  are? 

The  Witness.  The  throu^  rate  has  been 
withdrawn.  In  last  October  or  November  ship- 
pers of  cotton  from  Opelika  petitioned  the 
Alabama  Railway  Commission  that  they  were 
unjustly  discriminated  against.  They  went 
before  the  Commission  and  had  a  hearing. 
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That  Commission  decided  that  they  were  uq- 
Jusdy  discriminated  against  and  reauested 
that  the  roads  grant  Opelika  some  reliei;  that 
they  would  lay  themselves  liable  for  damages 
if  they  did  not  The  roads  refused  to  grant 
the  relief  and  withdrew  all  through  rates  from 
Kew  Orleans  and  we  haven't  any  today.  I  go 
down  to  my  agent  and  get  the  local  rates  on 
New  Orleans,  which  has  a  market  sometimes 
we  would  like  to  get  to.  I  am  a  cotton  ship- 
per. They  have  got  facilities  in  New  Orleans 
and  sometimes  it  is  a  specially  good  market. 
We  dont  get  any  through  rates  whatever  from 
Opelika  to  New  Orleans.  The  agent  will  tell 
me  to  ship  the  cotton  locally  to  Montgomery  on 
a  rate  of  27  cents  a  hundred  for  500  average, 
and  from  Montgomery  I  will  get  a  through 
rate  of  45  cents  a  hundred  equal  to  about  72, 
or  somethine  over.  On  Savannah  we  get  a 
rate  of  53.  That  is  over  the  Central  line,  a 
long  haul.  They  refused  absolutely  to  grant 
us  a  rate  to  New  Orleans  because  it  don't  go 
over  their  line.  Savannah  being  our  natural 
outlet  most  of  our  cotton  goes  that  way.  It 
can't  go  otherwise.  We  can't  ship  to  Charles- 
ton because  we  have  got  a  rate  of  52  and  at 
Savannah  they  give  a  rate  of  52,  and  give  us  a 
rebate  on  compress.  If  we  ship  to  Charleston 
they  don't  do  that. 

By  CimifmimoneT  Sehoonmaker: 

Q.  How  much  rebate? 

A.  This  year  85  cents  a  bale.  I  think  it  has 
been  65. 

By  (kmrniuwTMfr  Walker: 

Q.  Why  can't  you  stiip  the  cotton  to  Colum- 
bus?   What  is  the  rate  there? 

A.  Ninety  cents  a  bale.  You  see  we  can't 
adjust  it.  if  we  could  ship  our  cotton  on  a 
very  low  rate  to  Columbus  and  get  a  through 
rate  it  would  do.  We  can't  do  that.  They 
80  fix  the  locals  that  we  can't  get  away  from 
there  to  any  other  point. 

By  CcmimiimofMfr  Morrison; 

Q.  Unless  you  go  their  way? 

A.  Unless  we  go  their  way.  Then  it  is  all 
right.  Montgomery  i^  further  from  Savannah 
tlum  we  are.  I  don't  know  the  exact  miles, 
but  the  railroad  agent  told  me  the  other  day 
it  is  further.  Looking  at  the  map  you  will  see 
it  is  further.  They  have  the  Central  Railroad 
to  carry  the  cotton  to  Savannah.  They  give 
Montgomery  a  rate  of  45  cents  a  hundred,  and 
Opelila,  that  goes  over  the  Central  Railroad, 
52,  so  it  has  seven  points  the  advantage  of  us. 
Those  are  the  facts  of  the  case.  That  £  equally 
true  of  all  the  eastern  points  too.  I  will  fur- 
ther state  that  West  Pohit,  Georgia,  82  miles 
above  us,  got  the  same  rate  on  cotton  to  Savan- 
nah tbat  we  did.    They  come  right  by  us. 

By  C%>mmiMi{>ner  SenooiimMer: 

Q.  What  do  you  ask  for? 

A.  We  want  it  adjusted  properly. 

Q.  What  do  you  consider  a  proper  adjust- 
ment? 

A.  We  consider  as  we  are  nearer  to  Mont- 
gomery than  Savannah  we  ought  to  have  the 
same  rates.  They  have  no  competition  and 
neither  have  we.  We  are  on  the  Central  and 
so  are  they. 

Q.  Exactly  what  do  you  claim;  the  same 
rates  as  Montgomery? 

A.  To  Savannah;  yes  sir.  We  would  like 
to  have  the  same  rates. 
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Q.  What  do  you  claim  about  New  Orleans? 

A.  We  can't  very  well  ask  the  same  rates 
there,  because  we  are  sixty-six  miles  further; 
but  we  ought  to  have  something  better  than 
between  45  and  72. 

Q.  What  do  you  think  you  ought  to  have? 

A.  A  rate  of  50  or  55,  or  anywhere  in  rea- 
son, so  we  can  do  business  in  comparison  with 
these  other  points  around  us. 

The  Chairman.  Gentlemen,  this  com- 
pletes the  list  of  witnesses  that  has  been 
handed  to  me.  I  would  inquire  if  parties  who 
oppose  these  petitions  are  present  and  desire  to 
be  heard  further?  If  not,  we  must  understand 
that  as  far  as  Atlanta  is  concerned,  the  hearing 
upon  that  side  is  closed.  Have  the  petitioners 
any  evidence  in  rebuttal  that  they  desire  to 
brmg  forward? 


Solomon  Haas,  who  had  been  previously 
examined,  again  appeared  before  the  Commis- 
sion and  was  further  examined  as  follows: 

By  Jfafr.  E.  B.  Thomas: 

Q.  Reference  was  made  by  the  gentleman 
from  Wilmington  to  the  Associated  Railways 
of  Virginia  and  the  Carolinas.  Will  you 
kindly  state  to  the  Commission  the  character 
of  that  Association? 

A.  It  is  an  Association  under  contract  to  as 
far  as  possible  maintain  rates  at  junction 
points — between  three  lines  known  as  the  Sea- 
board Air  Line,  the  Atlantic  Coast  Line  and 
the  Piedmont  Air  Line.  The  contract  is  now 
in  course  of  preparation  to  be  submitted  to  you 
gentlemen  as  indicated  toyou  several  weeks  ago. 

Q.  You  are  the  traffic  manager  of  the  three 
roads  referred  to? 

A.  Yes  sir. 

By  C<ymmmi(mefr  Sehoonmaker: 

Q.  Is  this  a  sub-contract  under  the  Southern 
Railway  &  Steamship  Association? 

A.  It  is  a  contract  entirely  independent  of 
that  and  does  not  come  into  its  territory  at  all, 
except  so  far  as  the  maintenance  of  jomt  rates 
is  concerned. 

By  Mr.  Thomas: 

Q.  Is  not  the  object  of  the  Associated  Rail- 
roads a  maintenance  of  agreed  rates  at  compet- 
itive points,  without  any  pool,  allowing  the 
business  to  find  its  own  channels? 

A.  Yes  sir;  and  I  will  say  in  addition  to 
that,  that  whereas  the  three  lines  control  the 
junction  points  within  their  own  systems,  the 
rates  are  not  greater  for  the  short  distance  than 
for  the  lon^.and  tiiat  the  intermediate  rates  are 
in  no  case  higher  than  the  junction  point  be- 
yond it  where  such  junction  point  is  controlled 
by  the  three  lines. 

By  C7(?mmMtbn^  Walker: 

Q.  You  say  you  are  going  to  furnish  a  copy 
of  the  contract? 

A.  Yes  sir;  it  is  in  course  of  preparation 
now.  It  would  have  been  furnished  sooner; 
but  under  an  understanding  it  will  be  given 
hereafter. 

Q.  Is  it  the  case  that  the  local  rates  In  North 
Carolina  are  about  40  per  cent  higher  than  in 
Georgia? 

I  really  do  not  know;  but  admitting  that  to 
be  true  there  is  no  reason  why  they  should 
not  be  so  if  the  rates  are  not  unreasonable. 
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We  are  willing  to  take  our  chances  with  yon, 
gentlemen. 

Q,  You  do  not  deny  the  facts  stated  in  that 
respect? 

A.  I  cannot  deny  them  becanse  I  really  have 
not  made  the  comparison.  The  roads  in  l^ortii 
Carolina  have  formed  this  Association.  There 
are  oUier  roads  than  the  one  indicated  by  the 
gentleman  from  Wilmington  that  are  not  in 
the  Association  Contract,  but  I  believe  there 
are  no  two  roads  in  the  State  that  have  the 
same  local  tariff,  the  roads  being  eovemed  in 
their  local  tariffs  yery  much  like  me  roads  of 
every  other  State.  Heference  has  been  made 
to  the  North  Carolina  tariff  and  the  Geo^a 
tariff.  I  hope  you  gentlemen  will  not  imder- 
stand  that  we  think  &at  our  friend  Major  Camp- 
bell Wallace  has  treated  us  exactly  right  about 
the  Georgia  tariff.  We  are  not  banking  on 
the  G^r^  tariff  as  a  good  tariff. 

By  CkmmimoTier  Scnoonmaker  t 

Q.  You  do  business  under  it? 

A.  We  have  to.    It  is  a  "ground  hog  case." 

By  Mr.  Thomas  s 

Q.  I  will  ask  you  to  state  the  reasons  for  the 
drop  in  the  rates  according  to  the  diagram  now 
submitted. 

A.  Continuing  the  rate  from  Charlotte  as  far 
as  it  is  practicable  to  do  so,  the  rate  advances 
until  we  strike  a  point  where  the  rate  bases  on 
Columbia,  which  rate  is  made  by  Charleston. 
The  highest  rate  that  can  be  maintained  here 
Ib  the  local  rate  added  to  the  Columbia  rate. 

By  C!ommiB9umer  Walker: 

Q.  The  local  rate  from  Columbia  where? 

A.  To  these  local  stations  north  of  Colum- 
bia. Take  Blythewood,  Bidgway,  Winns- 
boro,  etc.  As  you  leave  Columbia  ffAng  to- 
wards Augusta,  the  Augusta  and  the  Columbia 
rate  being  the  same  from  New  York,  being 
made  via  Charleston  or  via  Savannah,  the  lo- 
cal station  rates  intermediate  can  onlv  be  the 
rates  added  to  Columbia  or  added  to  Augusta. 
Therefore  the  rates  run  up  from  Columbia  and 
run  down  as  Uiey  approach  Augusta.  Gran- 
iteville  is  also  a  Junction  point  with  the  South 
Carolina  Road,  and  it  has  been  customary  for 
years  to  give  Graniteville  Augusta  rates.  For 
that  reason  the  rates  are  carried  out  from 
GraniteviUe  upon  a  level,  making  the  same  at 
all  the  stations'  as  Augusta.  The  Statesville 
rate  has  for  years  been  the  same  as  Salisbury; 
the  distance  being  so  short,  we  carry  out  the 
Charlotte  leveL  There  is  a  road  from  States- 
ville to  Charlotte  also.  We  come  up  from 
Statesville  carrying  the  rates  by  a  gradual  ad- 
vance until  we  get  to  the  point  where  we  strike 
a  level  as  far  as  Ashville.  Then  we  go  up  and 
carry  it  out  to  the  end  of  the  line.  We  have 
no  rate  beyond  Statesville  that  is  higher  than 
the  junction  point  beyond. 

Bj  Mr.  TIioiium: 

Q.  On  the  main  line  from  West  Point  to 
Atlanta  there  is  a  depression  in  the  rates,  or  a 
reduction,  at  Greenville,  South  Carolina. 

A.  I  will  start  at  the  West  Point  end.  The 
rates,  as  far  as  we  are  able  to  show,  from  New 
York,  for  a  distance  of  about  850  miles,  are 
no  higher  for  any  point  than  another  interme- 
diate point  At  those  points  we  have  not  the 
competition  which  controls  the  rate  for  us. 
But  when  we  strike  Spartanburg,  we  do  strike 
a  competition  that  has  heretofore  existed. 


By  the  Chairman  i 

Q.  What  is  that? 

A.  The  competition  by  Augusta,  and  the 
system  of  roads  under  tM  control  of  the  Cea- 
tral.    The  rates  are  reduced  there. 

Q.  Competition  by  rail? 

A.  Yes  sir.  For  that  reason  the  rates  are 
reduced.  Competition  exists  at  Greenville. 
The  rates  are  carried  out  until  we  strike  Gaines- 
ville, which  is  known  as  the  junction  point  to 
Athens.  There  we  have  to  go  back  on  ac- 
catmt  of  Gainesville.  There  the  rate  is  made 
by  the  Georgia  Railroad  the  same  as  to  Atlan- 
ta. By  contract  with  the  people  of  Gaines- 
ville, they  give  Gainesville  the  same  rates  they 
give  Atlimta. 

Q.  Is  there  a  higher  rate  between  Gainesville 
and  Atlanta  ^an  the  Gainesville  rate? 

A.  No  sir.  We  work  bac^  from  Gainesville 
lust  enough  to  keep  the  people  from  paying  a 
higher  rate  than  the  Ckdnesville  rate  plus  the 
local. 

Q.  The  same  reasons  obtain,  do  they  not,  in 
maKing  the  rates  from  Richmond  to  Atlanta? 

A.  Yes  sir;  the  same  rule  there  governs. 

By  Oomrmanoner  Walker : 

Q.  You  have  not  on  this  line  any  depression 
at  Spartanburg.     Why  not? 

A.  That  is  caused  in  this  way:  we  have  in 
this  territory  here  not  only  competition  of 
roads,  but  competition  of  Charleston  on  the 
one  side,  and  Savannah,  Atlanta,  Richmond 
and  Norfolk  on  the  other.  In  order  to  satisfy 
all  these  parties,  we  have  all  the  roads  who  are 
interested  agree  upon  certain  differences  that 
shall  exist  That  makes  the  rate,  perhaps,  a 
little  different  from  Richmond  on  this  line  than 
from  New  York,  because  the  differences  are 
QOt  exactly  alike.  The  South  Carolina  tariff 
is  made  upon  a  fixed  difference  at  Charleston. 
The  Richmond  rate  is  made  by  taking  the 
Charleston  rate  and  adding  so  mudi  for  the 
Richmond  rate. 

By  Mr.  Thomas : 

Q.  Is  that  the  schedule  of  all  rail  rates  from 
New  York  by  the  Virginia  Midland? 

A.  Yes  sir. 

Q.  The  rate  is  lower  at  Charlottesville  than 
at  the  stations  on  each  side.  WiU  you  state  the 
reason  for  that? 

A.  The  reason  for  that  is  the  competition  by 
water  to  Newport  News,  and  from  Newport 
News  to  Charlottesville,  which  makes  a  very- 
decided  depression  there  as  against  our  rail 
line  bvAlexandria. 

Q.  The  same  depression  exists  at  Lynch* 
burg? 

A.  By  Norfolk  and  Norfolk  &  Western. 

Q.  And  at  Danville  again? 

A.  That  is  on  account  of  the  rates  to  Dan- 
ville, by  their  own  lines  by  water,  and  Rich- 
mond, in  order  to  enable  the  rail  lines  to  come 
in  there  with  their  rates. 

Q.  Is  that  the  schedule  of  rates  of  the  Col* 
limbia  &  Greenville  division? 

A.  Yes  sir. 

Q.  There  is  a  depression  at  Greenville? 

A.  Yes  sir;  the  rate  is  affected  by  the  rate 
from  Augusta,  and  Greenville  the  same. 

By  the  Chairman  s 

Q.  In  several  places  on  these  diagrams  there 
appear  depressions  which  are  the  result  of 
concessions  to  competition  by  rail? 
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A.  No;  not  at  this  point 

Q.  In  several  places? 

A.  That  is  only  on  the  Virginia  Midland. 

Q.  What  I  wanted  to  direct  your  attention  to 
was  this:  Suppose  there  was  a  strict  enforce- 
ment of  the  fourth  section  of  the  Act. 
Would  not,  in  many  cases,  that  competition 
necessarily  disappear  so  that  there  would  not 
be  such  an  arrangement? 

A.  Yes  sir;  we  have  already  arranged  to 
eliminate  a  good  many  points  which  really 
ou^ht  not  to  have  existed — competitive  points. 
This  was  done  before  we  had  a  meeting  with 
you.  We  intended  to  so  arrange  these  rates  as 
would,  perhaps,  meet  your  views  a  little  better 
than  this  sheet  does;  but  under  vour  order  we 
bad  to  suspend  its  preparation,  because  it  was 
necessary  in  reducing  some  of  the  local  points 
to  increase  others.  Take  a  point  near  Green- 
ville that  had  to  be  raised  unless  we  reduced 
all  the  points  to  the  level  of  the  competitive 
points.  Under  your  order  we  cannot  advance 
a  single  local  station,  and,  for  that  reason,  wo 
have  just  left  it  there. 

By  CommiBsioner  Walker : 

Q.  State  what  point  of  depression  you  are 
intending  to  line  up. 

A.  Greenville  is  one  of  the  points. 

By  the  Chairman: 

Q.  Do  you  intend  to  line  that  up  so  that 
these  dijfferences  will  disappear;  that  is,  so 
that  there  will  be  no  intermediate  higher  rate? 

A.  Yes  sir. 

By  Commi99umer  Walker :' 

Q.  Will  that  reduce  some  of  the  locals? 

A.  Yes  sir.  One  reason  why  we  could  do 
that  was  on  account  of  the  »3uth  Carolina 
Commission.  The  road  running  through  Gc^or- 
gia  into  South  Carolina  was  required  by  the 
South  Carolina  Commission  to  use  a  continu- 
ous tariff  which  made  the  rate  naturally  very 
low:  but  nnder  a  more  recent  decision  they 
held  that  the  road  might  not  use  a  continuous 
tariff,  but  might  use  ajoint  tariff,  which  would 
make  it  higher. 

Q.  There  is  nothing  in  the  order  that  for- 
bids the  raising  of  some  of  these  points? 

A.  No;  but  we  cannot  raise  those  without 
getting  into  the  same  trouble  we  are  in  now. 

Q.  You  can  raise  them  a  little  and  reduce 
the  local  rate? 

A.  Yes  sir;  but  our  object  was  to  line  up 
the  whole  business  and  let  it  all  conform. 

Chfmmti&Mr  Walker.  There  is  nothing 
in  the  order  that  would  prohibit  your  making 
that  arrangement 

By  Mr.  Thomas: 

Q.  What  would  be  the  effect  of  bringing  up 
the  rate  at  Charlottesville,  Lynchburg,  Colum- 
bia and  Augusta? 

A.  We  l^ve  now  this  trouble:  the  Chesa- 
peake &  Ohio  Road  refuse  to  ^ve  us  any  busi- 
ness because  we  could  not  work  as  low  a  rate 
to  Charlottesville  as  they  want  us  to  work 
through  Charlottesville  to  their  stations.  That 
business  is  worth  $100,000  a  year,  but  we  can- 
not make  Charlottesville  as  low  as  Staunton. 

By  ChfMnitdoner  Walker: 

Q.  Do  you  mean  you  cannot  afford  to  make 
Charlottesville  as  low  as  Staunton  itself  is? 

A.  Yes  sir.  We  have  raised  Charlottesville 
because  it  did  not  require  an  increase  in  any 
local  station.  We  simply  brought  Charlottes- 
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viUe  to  the  point  where  we  had  the  local  sta- 
tions, and  made  that  rate  a  higher  rate  than  the 
Staunton  rate,  preferring  to  lose  the  Staunton 
business  rather  than  to  lose  the  local  business. 

By  the  Chairman: 

Q.  You  say  it  is  worth  $100,000.  You  mean 
it  amounts  to  that? 

A.  Yes  sir. 

By  GommUHaner  Walker: 

Q.  Was  it  not  reaUy  an  advantage  to  you  to 
get  rid  of  it? 

A.  No  sir.  Our  companies  run  rates  on  ex- 
actly that  basis.  We  will  make  up  a  list  of  rates 
and  submit  them  to  you,  and  if  you  gentlemen 
think  they  can  be  improved,  if  you  will  simply 
say  the  law  does  not  require  us  absolutely  to 
hold  on  to  the  local  station  rates,  I  think  we 
can  make  a  satisfactory  rate,  certainly  as  far 
as  our  associated  lines  are  concerned.  There 
is  one  thing  I  think  we  ought  to  explain,  on 
account  of  all  the  railroads  here  represented. 
The  Central  Railroad  ^hich  is  working  a  rate 
of  $1.25  to  one  point,  works  a  rate  of  $1.61  to 
another.  It  wants  to  reduce  those  local 
station  rates  and  does  not  want  to  increase 
Greenville  to  the  high  point.  It  wants  to  raise 
Greenville  some  and  reduce  the  local  stations. 
That  will  necessitate  the  increase  of  some  few 
stations  near  Augusta.  Under  our  construction 
of  the  order  we  cannot  do  that.  If  you  will  re- 
lieve us  of  that,  we  will  get  up  a  set  of  rates 
that  will  meet  all  the  requirements. 

(Jommisdoner'WuXkBv.  I  think  you  had 
better  understand  that  corrections  of  that  sort 
will  not  be  considered  by  us  a  violation  of  the 
order. 

The  Witnesa*  Any  rates  that  are  un- 
reasonable rates  we  know  of  course  will  not 
be  regarded. 

On  the  5th  of  April  it  was  said  yesterday 
verv  high  rates  were  charged,  and  you  want 
to  know  what  was  in  the  Interstate  Bill  that 
made  us  charge  those  rates.  The  answer  to 
that  is  simply  this:  We  did  not  know  what 
the  short  lines  were  going  to  charge.  We  did 
not  know  what  rates  we  could  make  under  a 
strict  construction  of  the  fourth  section.  We 
fixed  upon  a  rate.  Take  Atlanta  for  example. 
Then  we  ran  up  all  our  intermediate  rates  to 
conform  to  that  rate.  That  was  the  reason 
why,  pending  our  argument  on  the  5th  of 
April,  these  high  rates  went  into  effect.  An- 
other question  was  brought  out  frequently 
yesterday:  the  advance  in  the  rates  for  a 
short  period  on  manufactured  products,  cot- 
ton goods.  That  was  for  the  reason  that  it  be- 
came necessary  for  us  to  revise  the  classifications 
we  had  in  force  giving  to  the  products  of 
southern  cotton  more  than  a  sixth  class  rate, 
while  on  Uie  same  character  of  goods  shipped 
by  individuals  we  were  charging  second  class 
rates.  Of  course  that  was  a  discrimination 
that  we  had  to  avoid,  and  to  do  that  we  struck 
out  southern  cotton  mills  and  put  all  cotton 
mills  on  a  parity,  reducing  the  rates  from  second 
to  fourth  class  and  increasing  from  sixth  to 
fourth  class,  knowing  that  to  a  great  many 
points  where  we  come  in  close  competition 
with  the  eastern  mills  we  would  have  to  make 
special  rates.  It  is  certain  we  will  have  to 
make  some  special  rates,  which  of  course  will 
conform  to  the  general  ruling. 

The  Chairman.    I  will  ask  again  if  there  la 
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any  other  witness  who  desires  to  be  heard  or  that 
parties  desire  to  bring  forward,  either  in  opposi- 
tion to  these  petitions  or  in  rebuttal  of  the  evi- 
dence that  h^  been  produced  on  that  side?  I 
hear  of  none.  I  will  now  ask  if  anybody  de- 
dres  to  be  heard  to  discuss  the  evidence? 

Argument  of  Hon,  W.  S.  Chisholnu 

All  of  the  petitioners  before  the  Commis- 
sion ask  the  same  relief,  which  is  a  suspension 
of  the  fourth  section  of  the  Act.  Tlie  facts 
which  have  been  elicited  in  the  different  cases 
are  in  some  respects  different;  and  there  are 
two  constructions  which  may  be  given  to  this 
section.  One  construction  will  materially  af- 
fect the  companies  which  I  represent  The 
other  construction  will  affect  them  but  will  not 
affect  them  so  seriously .    Section  4  provides: 

That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  Act  to 
charge  or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  passen- 
gers or  of  like  kind  of  property,  under  sub- 
stantially similar  circumstances  and  conditions, 
for  a  shorter  than  for  a  longer  distance  over 
the  same  line,  in  the  same  direction,  the  short- 
er being  included  within  the  longer  distance. 

The  first  point  is  upon  the  meaning  of  the 
words  ''aggregate  compensation."  Do  they 
refer  to  the  aggregate  Joint  rates,  or  to  the  ag- 
gregate rate  upon  one  particular  line?  ^ 
suggestion  is  that  the  words  refer  to  the  aggre- 
gate rate  upon  a  particular  line.  I  read  in 
connection  with  section  4  to  sustain  that  in- 
terpretation, section  6.    Section  6  provides: 

"That  every  common  carrier  subiect  to  the 
provisions  of  mis  Act  shall  print  and  keep  for 
public  inspection  schedules  showing  the  rates 
and  fares  and  charges  for  the  transportation 
of  passengers  and  property  which  any  such 
common  carrier  has  established  and  which  are 
in  force  at  the  time  upon  its  railroad,  as  de- 
fined by  the  first  section  of  this  Act.  The 
schedules  printed  as  aforesaid  by  any  such 
common  carrier  shall  plainly  state  the  places 
upon  its  railroad  between  which  property  and 
passengers  will  be  carried,  and  shall  contain 
the  classification  of  freight  in  force  upon  such 
railroad,  and  shall  also  state  separately  the 
terminal  charges  and  any  rules  or  regulations 
which  in  anywise  change,  affect  or  determine 
any  part  or  the  aggregate  of  such  aforesaid 
rates  and  fares  and  charges." 

Here  is  an  interpretation  of  the  word  "ag- 

fregate"  in  the  schedule  which  is  required  to 
e  published  according  to  section  6;  and  the 
word  ''aggregate"  refers  to,  and  is  to  be  deter- 
mined by  an  addition  of  the  terminal  charges 
and  any  other  charges  which  may  be  estab- 
lished by  any  rule  or  regulation  in  force  upon 
that  line. 

Further  on  in  section  6  there  Is  a  provision 
made  for  joint  rates: 

"Every  common  carrier  subject  to  the  provis- 
ions of  this  Act  shall  file  with  the  Commission 
hereinafter  provided  for  copies  of  its  schedules 
of  rates,  fares  and  charges  which  have  been 
established  and  published  in  compliance  with 
the  requirements  of  this  section,  and  shall 
promptly  notify  said  Commission  of  all  chang- 
es made  in  the  same.  Every  such  common 
carrier  shall  also  file  with  said  Commission 
copies  of  all  contracts,  agreements  or  arrange- 


ments with  other  common  carriers  in  relation 
to  any  traffic  affected  by  the  provisions  of  this 
Act  to  which  it  may  be  a  par^.  And  in  cases 
where  passengers  and  freight  pass  over  con- 
tinuous lines  or  routes  operated  by  more  than 
one  common  carrier,  and  the  several  common 
carriers  operating  such  lines  or  routes  estab- 
lish joint  tariffs  of  rates  or  fares  or  charges 
for  such  continuous  lines  or  routes,  copies  of 
such  joint  tariffs  shall  also,  in  like  manner,  be 
filed  with  said  Commission." 

In  this  section,  referring  to  joint  tariffs,  the 
Commission  will  perceive  that  the  plural  num- 
ber is  used  all  the  way  through.  They  speak 
of  lines.  In  section  4  the  reference  is  to  a 
common  carrier  in  respect  to  a  line.  The  plu- 
ral is  not  used.  It  is  a  common  carrier  and 
the  word  "line"  is  used.  The  further  limita- 
tions in  section  4  all  support  this  view,  be- 
cause it  says  that  the  limitation  shall  be  for  a 
shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance.  Now 
if  I  should  be  right  in  that  interpretation,  then 
the  longer  and  the  shorter  haul  apply  to  such 
rates  as  may  be  made  by  a  common  carrier 
having  one  line,  or  a  common  carrier  operat- 
ing several  lines,  but  still  under  one  manage- 
ment or  control  as  defined  by  the  first  section 
of  the  Act.  Then,  if  this  rate  is  to  be  applied 
only  to  the  line  and  you  are  called  upon  after- 
wards to  make  a  ioint  rate  or  to  unite  in  a 
Joint  rate,  I  then  claim  that  under  the  proviso 
of  the  first  section  this  interpretation  is  also 
strengthened.    The  first  section  prescribes: 

"That  the  provisions  of  this  Act  shall  apply 
to  any  common  carrier  or  carriers  engaged  in 
the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroaa  and 
partly  by  water,  when  both  are  used,  under  a 
common  control,  management  or  arrangement, 
for  a  continuous  carriage  or  shipment,  from 
one  State  or  Territory  of  the  United  States  or 
the  District  of  Columoia,  to  any  other  State  or 
Territory  of  the  United  States  or  the  District  of 
Columbia,"  etc. 

The  Commission  will  notice  that  after  the 
words  "Or  from  any  place"  there  is  a  stop  and 
the  disjunctive  then  begins,  and  after  the  dis- 
junctive there  is  another  kind  of  traffic  pro* 
vided  for.  The  first  part  of  it  provides  for 
the  passenger  traffic  between  states  and  terri- 
tories. When  we  strike  the  disjunctive  it  pro- 
vides: 

"Or  from  any  place  in  the  United  States  to  an 
adjacent  foreign  country,  or  from  any  place  in 
the  United  States  through  a  foreign  country  to 
any  other  place  in  the  United  States,  and  also 
to  the  transportation  in  like  manner  of  prop- 
erty shipped  from  any  place  in  the  United 
States  to  a  foreign  countiy,  and  carried  from 
such  place  to  a  port  of  trans-shipment,  or 
shipped  from  a  foreign  country  to  any  place 
in  the  United  States  and  carried  to  such  place 
from  a  port  of  entry  either  in  the  United 
States  or  an  adiacent  forei^  coimtry;  Pro- 
vided, however.  That  the  provisions  of  this  Act 
shall  not  apply  to  the  transportation  of  pas- 
sengers or  propertv,  or  to  the  receiving,  de- 
livering, storage  or  handling  of  property  wholly 
within  one  State,  and  not  shipped  to,  or  from 
a  foreign  country,  from  or  to  any  State  or  Ter- 
ritory as  aforesaid." 
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The  first  section  makes  two  species  of  prop- 
erty. One  species  is  that  carried*  from  State 
to  State  or  from  State  to  Territory.  That  is 
provided  for  by  continuous  lines.  The  other 
epedes  is  property  which  comes  from  a  for- 
eign coimtry.  The  property  which  comes 
from  a  foreign  country  Iib  stamped  with  th^ 
•character  of  the  traffic  which  is  controlled  by 
this  bill.  The  property  which  comes  from 
different  States  is  not  stamped  with  the  char- 
acter of  this  bill  if  it  is  received  in  a  State  and 
transported  to  its  destination  in  the  State. 

To  illustrate  now  this  idea  with  regard  to 
the  Savannah,  Florida  &  Western  R^road. 
At  Savannah  we  do  business  with  the  Ocean 
Steamship  Company  and  we  do  business  with 
the  Charleston  &  Savannah  Railroad.  The 
Charleston  &  Savannah  Railroad  in  turn  does 
business  with  the  Atlantic  Coast  Line.  The 
Atlantic  Coast  Line  in  turn  does  business  with 
the  Pennsylvania  Railroad  The  Savannah, 
Florida  &  Western  commences  in  (Georgia,  at 
Savannah.  There  is  no  limitation  in  the  Act 
upon  the  receipt  of  its  freight.  It  receives 
freight  either  from  the  Charleston  &  Savannah 
Railroad  in  Georgia  or  it  receives  it  from  the 
Ocean  Steamship  Company  in  Georgia.  It 
handles  it  in  Georgia.  It  transports  it  then 
from  Savannah  to  Thomasville,  Balnbridge 
and  Albany.  Under  the  construction  which  I 
claim  for  the  Act  that  traffic  from  Savannah, 
after  it  is  received  bv  the  Savannah,  Florida  & 
Western  Railroad,  is  not  subject  to  the  pro- 
visions of  the  Interstate  Commerce  Bill,  if  it 
is  bandied,  received  and  delivered  in  Georgia. 
If  it  is  handled,  received  and  delivered  in 
Florida,  then  it  does  become  subject  to  the 
provisions  of  the  Interstate  Commerce  Act. 
In  further  illustration,  if  it  goes  to  Albany,  at 
Albany  the  Savannah  Road  connects  with  the 
Central  Railroad,  and  that  system  connects 
with  the  Louisville  &  Nashville  and  other 
roads.  The  freight  goes  to  Albany,  and  if 
that  freight  is  to  ffo  from  Albany  it  is  re- 
ceived. Wow  the  Savannah,  Florida  &  West- 
ern Road  is  not  a  part  of  any  continuous  line. 
It  is  not  operated,  nor  is  it  managed  by  either 
of  these  systems.  They  have  nothing  but 
joint  rates.  It  is  a  system  of  joint  rates. 
They  receive  this  property  at  Albany,  and  if 
it  is  transported  to  any  point  in  Georgia,  then 
the  carriage  by  the  Savannah,  Florida  & 
Western  is  not  affected  by  the  Interstate  Com- 
merce BUL  But  if  it  is  transported  to  Florida 
it  is  affected.  Therefore,  if  I  am  right  in  this 
construction,  the  principal  part  of  the  business 
which  this  road  does,  being  the  delivery  of 
this  produce  and  of  this  commerce  in  the 
State  of  Ckorgia,  is  not  affected  by  the  Act,  and 
it  would  only  ask  to  be  relieved  from  that 
portion  of  the  Act  which  relates  to  the  business 
delivered  in  the  State  of  Florida. 

Many,  however,  differ  from  me  in  this  prop- 
osition, and  hold  that  the  word  "aggregate" 
does  not  mean  what  I  have  contend^  it  does, 
but  that  it  refers  to  an  aggregate  of  joint  rates. 
If  that  should  be  the  meaning,  then  there  is 
not  a  station  upon  the  Savannah,  Florida  & 
Western  Railroad,  either  in  the  State  of  Geor- 
gia or  in  the  State  of  Florida,  that  is  not  mate- 
rially affected  by  the  Bill ;  and  that  would 
bring  us  to  the  construction  of  section.  4.  In 
that  connection  we  inquire  what  would  be  the 
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power  of  this  Commission  in  interpreting  that 
law,  under  the  facts  of  the  case,  to  grant  re- 
lief? My  position  about  it  is  that  this  Com- 
mission has  ample  power  to  grant  relief  and  to 
suspend  this  Act  whenever  a  court  would  be 
authorized  to  do  so,  or  to  declare  that  the  case 
was  not  a  case  of  similar  circumstances  or 
conditions.  My  position  is  that  whenever  a 
court  would  decide  that  a  rate  was  just  and  rea- 
sonable, or  whenever  a  court  would  decide 
that  there  was  and  could  be  no  unjust  discrimi- 
nation, this  Commission  has  the  same  power 
to  review  the  facts  of  the  case;  and  if  in  their 
judgment  a  court  would  be  justified  in  reliev- 
ing the  carrier,  they  can  exercise  the  same 
power;  that  their  power,  in  other  words,  in 
granting  relief  under  section  4,  is  concurrent 
with  the  courts.  It  may  not  be  the  same  re- 
lief, but  they  can  exercise  the  same  powers  of 
judgment  that  a  court  would  exercise.  I 
claim  further  that  the  Commission  has  greater 
power  than  the  courts.  The  Commission  may 
go  further  and  investigate  a  case  and  may 
grant  the  relief  by  suspending  this  section, 
although  the  case  mav  not  be  a  proper  one  for 
adjudication  before  the  courts. 

That  being  so,  what  principles,  as  gathered 
from  this  Act,  should  be  the  guide  of  me  Com 
mission  in  granting  the  relief,  not  only  upon 
the  petition  which  I  represent  in  this  case,  but 
which  would  be  applicable  to  all  the  petition- 
ers? I  read  section  1  simplv  so  far  as  it  relates 
to  rates.  Section  1  prescribes  that  rates  shall 
be  just  and  reasonable.  Take  that  section 
alone,  disconnected  from  the  other  portions  of 
the  bill.  "Reasonable"  and  "just"  are  words 
that  are  legal  terms.  They  have  been  in  use 
for  years.  They  have  been  construed  by  the 
courts  of  this  country  and  by  the  courts  of 
England.  Reasonable  and  just  rates  have  been 
hela  to  be  rates  which  are  not  excessive.  To 
illustrate:  it  has  been  held  bv  the  courts  when 
only  that  question  was  involved,  when  it  was 
not  mixed  up  with  the  question  of  discrimina- 
tion, or  any  statutory  prohibition,  and  the  only 
point  was,  "Is  the  rate  reasonable  and  just, 
that  the  question  before  the  court  was,  is  the 
rate  excessive?  And  the  principle  was  laid 
down  that  a  rate  might  be  reasonable  and  just, 
though  it  be  $1  to  A,  fifty  cents  to  B  and  noth- 
ing to  C.  In  most  cases,  however,  combined 
with  this  principle  of  reasonable  and  just  rates 
or  charges,  there  have  been  other  questions 
before  the  court  than  those  alone,  arising  out 
of  legislation  upon  the  subject  of  unjust  dis- 
crimmations,  or  the  common  law  upon  the 
subject  of  unjust  discriminations,  independent 
of  reasonable  and  just  rates.  This  Act  has 
itself  prescribed  what  shall  be  the  measure  of 
unjust  discrimination.  It  is  defined  in  section 
2,  and  it  is  very  limited.  To  make  an  unjust 
discrimination,  there  must  be  a  greater  charge 
for  a  like  contemporaneous  service  in  the 
transportation  of  a  like  amount  of  traffic  un- 
der substantially  similar  circumstances  and 
conditions.  That  section,  in  my  iudgment, 
applies  principally  to  personal  discrimination, 
and  is  not  before  the  Commission  upon  the 
construction  of  this  Act  any  more  than  it  is  a 
part  and  parcel  of  this  whole  system.  Section 
3  provides: 

"  That  it  shall  be  unlawful  for  any  commou 
carrier  subject  to  the  provisions  of  this  Act  to 
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make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  in  any  respect 
whatsoerer,  or  to  subject  any  particular  per- 
sOn,  company,  firm,  corporation,  or  locality, 
or  any  ptuticular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever.  ** 

In  the  first  case  it  provides  that  there  shall 
not  be  an  undue  or  unreasonable  preference  or 
advantage.  It  next  provides  agamst  an  undue 
or  unreasonable  prejudice  or  disadvantage. 
Now  that  was  put  in  the  Act  to  meet  the  class 
of  cases  where  there  has  been  discrimination, 
not  in  rates,  but  in  the  conduct  of  the  trans- 
portation. As  an  illustration,  A  brings  his 
goods  to  the  depot  today,  and  B  does  not 
bring  his  goods  until  tomorrow.  The  train 
depi^  tomorrow.  B,  on  account  of  favorit- 
ism, or  preference,  has  his  goods  shipped,  and 
A's  goods  are  left  over  for  the  next  train. 
The  same  kind  of  preference  had  existed  in 
the  ddivery  of  goods.  In  order  to  enforce 
section  4  the  traflfc  must  be  under  similar  cir- 
cumstances and  conditions.  Now  my  point, 
as  far  as  the  Commission  is  concerned,  is  that 
all  these  should  be  taken  together  in  deciding 
whether  or  not  you  should  grant  relief  by  sus- 
pending section  4.  The  question  as  to  whether 
the  rate  is  reasonable  and  just  should  be  con- 
sidered. The  question  whether  there  has  been 
any  undue  preierence  or  advantage,  whether 
there  has  been  undue  or  unreasonable  preju- 
dice or  disadvantage  in  any  respect  to  any  per- 
son, should  be  considered,  and  then  as  to 
whether  it  is  all  under  similar  circumstances. 

I  submit  without  argument  simply  a  state* 
ment  of  the  proposition  that  the  circumstances 
cannot  be  similar  when  there  is  the  difference 
between  through  and  local  shipments.  In  the 
first  place,  the  receipt  of  a  through  shipment 
is  often  nothine  more  than  the  uncoupling  and 
the  coupling  of  a  car;  whereas,  the  receipt  of 
a  local  shipment,  received  at  a  local  point,  or 
even  at  a  through  p<Hnt,  involves  the  collec- 
tion, the  billing,  the  handling  and  the  sUp- 
ment  Then  there  is  another  element  in  con- 
nection with  the  through  shipment,  a  ship- 
ment received  from  some  other  line,  or  a  ship- 
ment even  beginning  at  one  terminal  point  of 
a  company  and  going  to  another  terminal  point 
of  a  company.  Here  are  through  cars;  ears 
frequently  unbroken.  The  cars  must  go 
through.  All  Uiose  facts  should  be  first  taken 
into  consideration.  Next,  each  company  has 
generally  provided  itself  with  costly  terminal 
facilities.  They  do  a  large  amount  of  busi- 
ness at  those  terminal  points,  or  even  at  the 
junctional  points.  They  have  a  large  force 
always  employed,  and  a  large  force  must  be 
employed  at  the  local  or  noncompetitive 
points.  At  sucl^  stations  frequently  the  em- 
ployees are  not  kept  in  employment  The 
work  is  desultory,  but  the  pay  goes  on  all  the 
same. 

The  great  question  to  be  considered  is 
whether  the  shipment  is  competitive  or  whether 
it  is  noncompeutive.  If  it  is  competitive,  and 
the  competiuon  is  by  water  lines,  it  seems  to 
me  that  the  statement  of  the  case  argues  it  and 
nothing  more.  Also,  if  it  is  competition  by 
water  lines,  or  part  water  and  part  rail,  in 


each  of  those  cases  the  rate  is  also  dominated 
by  the  water  line,  if  the  water  line  has  any 
important  part  to  play  in  the  transportation; 
ana  in  such  cases  the  railwav  company  must 
meet,  not  the  net  rate,  but  the  rate  fixed  by 
the  water  line,  or  it  must  lose  the  business  at 
the  competitive  point.  Of  course  this  very 
doctrine  of  competition  comes  up  also  in  cases 
where  the  competition  exists  between  two  rail- 
roads, and  hence  the  great  principle  that  is  be- 
fore this  Commission  todav;  the  great  point 
which  they  are  asked  to  settle,  as  I  understand 
it,  a  point  applicable  to  all  the  petitions,  is 
that  mey  should  recognize  the  distinction  and 
the  differences  as  they  now  exist  between  com- 
petitive and  noncompetitive  points,  whether 
that  competition  has  arisen  from  rati  and  wa- 
ter, from  water  alone  or  from  rail  alone;  and 
the  Commission  is  appealed  to  because  the  tes- 
timony has  shown  this  state  of  facts  existinsr 
That  the  whole  business  south  of  the  Ohio 
River  and  the  Potomac  River  for  years  and 
years  has  grown  up  under  a  system  by  which 
these  competitive  points  have  been  recognized; 
and  the  contest  before  the  Commission  for  th& 
last  two  days  has  been  upon  the  part  of  these 
competitive  points  to  retain  their  position,  ^ud 
on  the  other  side  to  puU  them  down  and  to  ob- 
tain in  some  slight  degree  the  advantages  the 
others  have  acquired.  When  the  Commission 
find  that  an  entire  section  of  the  country  has 
grown  up  under  a  system,  would  it  not  be 
wise,  does  it  not  appeal  to  their  discretion, 
does  it  not  appeal  to  their  sense  of  justice, 
that  that  system  should  not  be  suddenly  abro- 
gated? That  these  competitive  points  where 
money  has  been  spent,  where  manufactoriea 
have  been  built,  where  trade  centers  have 
grown  up,  should  not,  without  warning,  ex- 
cept the  passage  of  this  Act  at  the  last  seadon, 
all  be  wiped  away  with  a  resulting  financitJ 
revolution  in  this  section  of  the  country  al- 
most equal  to  the  Civil  War? 

As  I  understand  the  appeal  of  ail  the  com- 
panies, it  is  that  Uiis  state  of  thines  shall  not 
be  disturbed  at  present;  that  the  Act  shall  al 
least  be  suspended  until  Coneress  can  act  upon 
it  a«ain,  and  until  the  people  themselves  can 
be  heard  more  fully  upon  tne  subject  Have 
you  the  power?  It  seems  to  me  that  you  have, 
unquestionably.  Tou  have  the  power,  be- 
cause your  power  to  suspend  is  unlimited. 
Tou  have  the  power,  because  you  would  be 
in  a  proper  exercise  of  it  in  deciding  that  the 
circumstances  and  the  conditions  are  not  sim- 
ilar. Tou  have  the  power  again  under  the 
third  section,  which  prescribes: 

That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  Act  to 
make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage. 

This  Act  was  passed  when  a  certain  condi- 
tion was  in  existence.  Would  it  not  be  giving 
now,  at  this  time,  an  undue  and  unreasonable 
preference,  in  the  present  state  of  the  country, 
to  the  local  noncompetitive  points,  and  would 
it  not,  in  the  language  of  the  latter  part  of  the 
section,  be  putting  an  unreasonable  prejudice 
or  disadvantage  upon  the  competitive  points 
and  upon  the  traoe  centers  which  have  been 
built  up  and  have  been  nourished  by  the  sys- 
tem? 
I    In  conclusion,  I  simply  ask  on  behalf  of  the 
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Savannah,  Florida  &  Western  Railroad,  and 
on  behalf  of  the  Charleston  &  Savannah  Rail- 
road, that  the  names  of  those  two  companies 
shall  be  added,  if  this  order  is  continued,  to 
the  list  of  the  companies  enumerated  in  the 
order;  and  that  in  addition  to  the  places  enu- 
merated, Jesup,  Wajeross,  Chattahoochee  and 
Yemasee  be  added,  as  to  which  the  operation 
of  the  fourth  section  shall  be  suspended. 

The  Chairman.  We  have  been  accus- 
tomed to  ask  those  who  request  orders  of  us 
to  draft  the  order  that  they  think  themselves 
entitled  to  upon  their  petition,  and  present  it 
for  our  examination  in  the  light  of  the  facts. 

Ccmrtrndoner  Walker*  i  think  the  papers 
we  have  here  will  answer. 

Argument  of  Mr.  J.  F.  Hanson^  of  Macon, 
Georgia. 

Mr,  Chairman  and  Ckntlemen:  The  busi- 
ness situation  in  Georgia,  and  I  imagine  the 
same  is  true  with  reference  to  most  of  the 
Southern  States,  is  rather  peculiar.  Our  agri- 
cultural population,  which  constitutes  a  very 
large  proportion  of  the  productive  population 
of  the  State,  is  engaged  in  cotton  culture.  By 
reason  of  this  fact  cotton  is  our  only  money 
crop,  and  consequently  the  agricultural  inter- 
ests of  this  State  have  to  oe  carried  very 
largely  by  the  mercantile  interests.  The 
farmer  buys  his  supplies, fertilizers,  etc.,  from 
the  dealer  in  the  smaller  towns.  The  dealers 
in  the  smaller  towns  concentrate  their  de- 
mands upon  the  jobbers  and  dealers  in  the 
centers  of  trade  m  the  State.  I  make  this 
brief  statement  now,  and  b^  you  will  bear  it 
in  mind,  because  I  propose  a  little  later  on  to 
make  an  application  by  which  I  think  I  can 
illustrate  the  result  of  the  enforcement  of  the 
long  and  short  haul  clause  of  the  Interstate 
Commerce  Law.  It  is  a  well  known  fact  to 
all  of  you  that  the  local  rates  in  Georgia 
are  fixed  by  our  State  Commission.  It 
is  generally  conceded,  I  think  universally 
conceded,  that  the  local  rates  of  freight  in 
Georgia  are  as  low  as  our  railroads  can  stand. 
1  think  it  is  generally  conceded  it  is  impossi- 
ble for  them  to  stand  any  considerable  reduc- 
tion in  their  locals  and  maintain  their  property. 
Tills  being  the  case,  the  only  effect  of  an  en- 
forcement of  the  long  and  short  haul  clause  in 
the  law,  would  be  to  Increase  through  ratra. 
Kow,  I  want  to  make  this  statement:  that, 
representing  the  business  interests  of  this  State 
as  I  do,  my  conception  of  this  question  is  the 
conception  of  the  question  entertained  by  the 
business  interests  of  the  State  as  far  as  I  have 
had  an  opportunity  to  investigate  the  matter; 
and  while  I  am  as  friendly  to  the  railroads  as 
any  man  in  the  country,  appreciate  their  value 
and  appreciate  the  a^tance  they  have  ren- 
dered to  the  important  interests  of  the  country, 
1  have  not  now,  and  never  have  owned  a  dol- 
lar's interest  in  a  railroad  in  the  State.  I  am 
interested  only  as  a  large  shipper  of  freight. 
I  am  interested  in  this  question,  because,  in  my 
Judgment,  it  affects  the  prosperity  not  only  of 
the  State  of  Gkorgia,  but  of  the  entire  Southern 
States. 

If  you  concede  the  point  that  our  railroads 
cannot  reduce  their  locals  any  further,  the  ef- 
fect of  an  enforcement  of  this  clause  in  the 
law  will  necessitate  an  advance  in  our  through 
rates.  I  know  that  the  opinion  obtdns,  and 
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probably  that  impression  has  been  made  upon 
the  Commission,  that  all  these  interests  Uiat 
have  assembled  and  by  memorial,  petition  and 
evidence,  have  asked  you  to  suspend  perma- 
nently this  clause  in  the  law,  have  been  in- 
ducea  to  act  thus  by  a  threat  on  the  part  of  the 
railroads  to  put  up  the  through  rates  of  freight. 
So  far  as  I  am  concerned  I  have  accepted  the 
assurances  of  the  men  connected  with  our  rail- 
roads with  reference  to  this  question.  They 
are  the  same  men  I  have  dealt  with  for  many 
years,  and  I  will  say  that  they  have  never  de- 
ceived me  on  any  occasion.  I  am  assured  by 
these  men,  some  of  whom  I  know  very  inti- 
mately ,,personally,  that  they  have  applied  the 
local  tariffs  that  would  be  necessary  in  order 
to  adjust  local  rates  to  present  through  rates 
under  the  Interstate  Commerce  Law,  and  that 
the  result  shows  that  it  would  be  utterly  impos- 
sible to  maintain  the  railroad  property  of  this 
country  upon  that  basis.  Receiving  the  assur- 
ance in  such  a  positive  form,  I  accept  it  as 
correct,  and  I  inter  from  it  that  the  only  effect 
of  enforcing  this  law  so  far  as  the  territory 
covered  by  the  Southern  Railway  &  Steamship 
Association  is  concerned,  would  be  to  advance 
our  through  rates.  If  the  Law  is  enforced,  the 
through  rates  must  be  advanced.  I  accept 
the  assurance  of  these  gentlemen  that  they 
cannot  operate  their  roads  and  maintain  their 
property  if  they  reduce  their  locals. 

What  would  be  the  effect?  Several  very  re- 
markable demonstrations  have  been  made  here 
and  several  very  remarkable  facts  have  come 
to  the  surface.  The  agricultural  population 
in  this  State  are  practically  the  consumers  of 
the  State.  We  have  seen  delegations  coming 
from  all  sections  of  several  States.  We  have 
listened  to  numberless  memorials.  So  far  the 
agricultural  interests  of  this  section  have  not 
appeared  before  your  Commission.  Why?  It 
is  for  the  simple  reason  that  the  agricultural 
interests  of  this  country  have  no  grievance  to 
redress.  They  are  not  here  appealing  either 
for  a  reduction  of  through  rates,  or  an  advance 
of  local  rates,  and  for  the  simple  reason  that 
within  the  State,  under  the  operation  of  our 
own  State  Railroad  Commission  Law,  there  is  a 
condition  of  perfect  peace  as  between  the  rail- 
roads and  the  ship{>ers  of  freight.  It  is  not 
only  time  that  the  agricultural  population  of  this 
State,  which  are  both  consumers  and  pro- 
ducers, have  not  been  represented  here,  but 
the  further  fact  is  demonstrated  that  there  is 
no  contest  here  to  protect  either  producer  or 
consumer.  There  is  but  one  question  that  is 
in  controversy.  There  is  but  one  point  about 
which  there  is  any  conflict,  and  Uiat  is  with 
reference  to  equalizing  the  aldvantages  of  deal- 
ers. It  is  a  commentary,  and  a  9ml  commem 
tary,upon  the  condition  of  affairs  that  exists  and 
upon  the  transportation  problem,  that  all  this 
turmoil  and  strife  comes  from  a  contest  as  to 
who  shall  handle  the  supplies  of  the  only  pro- 
ductive class  in  this  section  of  the  country.  I 
do  not  think  that  that  is  an  unreasonable  state- 
ment It  is  warranted  by  the  facts.  This  Inter- 
state Commerce  Law  was  based  upon  a  demand 
on  the  part  of  small  dealers  in  smaller  places 
to  be  put  upon  an  equality  with  larfl;e  dealers 
in  the  centers  of  commerce  and  traae  in  this 
State.  If  any  class  of  people  in  this  country 
demanded  the  passage  of  this  Law,  it  was  the 
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smaller  dealers  of  the  country.  The  argu- 
ments adduced  before  this  Commission  show 
not  that  the  local  rates  are  too  high;  so  far  as 
Oeoigia  and  Alabama  are  concerned,  no  man 
in  my  hearing  has  complained  that  he  was 
charged  too  much.  The  only  complaint  that 
has  been  made  here,  so  far  as  I  have  been  able 
to  hear  the  testimony,  was  that  while  one  man 
is  charged  a  gi^en  price,  another  man  is 
charged  a  little  less.  The  question  of  unrea- 
sonaole  or  unjust  rates,  so  far  as  I  have  been 
able  to  catch  the  testimony  that  has  been  of- 
fered, has  not  been  raised  before  this  Commis- 
sion. I  repeat  that  the  point  in  controversy  is 
the  leveling  of  advantages  between  Jobbing 
merchants  In  the  commercial  centers  and  at 
the  competing  points  of  the  State, with  dealers 
at  local  or  noncompetitive  points  and  in  smaller 
places.    That  constitutes  the  issue. 

Now,  Mr.  Chairman,  I  propose  to  illustrate 
the  effect  of  this  Law  provided  our  through 
rates  must  be  advanced.  I  assume  today, 
with  all  the  candor  and  earnestness  of  my  nat- 
ure, upon  the  information  to  which  I  have 
alluded,  that,  so  far  as  Georgia  is  concerned, 
it  is  not  practicable  to  reduce  the  local  rate. 
What  would  be  the  effect  if  the  through  rates 
are  advanced?  Take  Atlanta  and  Jonesboro. 
I  mention  those  points  only  in  illustration. 
Jonesboro  does  not  complain  to-day  tbat  her 
rates  are  too  high.  If  she  lodges  any  com- 
plaint with  this  (>>mmission,  if,  as  representing 
the  smaller  points  who  constitute  the  parties  in 
interest  upon  one  side  of  this  question,  she  asks 
you  to  enforce  the  conditions  of  this  law,  it 
18  by  reason  of  the  fact,  not  that  Jonesboro's 
rates  are  too  high,  but  Uiat  Atlanta's  rates  are 
too  low.  That  lis  the  logic  of  the  whole  con- 
troversy. Now,  what  will  be  the  effect? 
Suppose,  for  instance,  the  long  and  short  haul 
clause  of  the  law  is  enforced,  and  Jonesboro 
for  all  western  or  eastern  rates  is  put  upon  a 
comparative  basis  with  Atlanta.  The  result 
will  be  to  increase  the  through  rates  to  At- 
lanta. The  through  rates  to  Jonesboro  may 
be  less  than  the  through  rates  to  Atlanta,  now, 
with  the  local  from  Atlanta  to  Jonesboro  ad- 
ded. It  will  get,  coming  from  the  East,  the 
same  rates  that  Atlanta  would  get;  and  coming 
from  the  West  it  would  probablv  pay  a  little 
more.  The  effect  is  to  advance  the  rates  upon 
all  the  products  handled  by  the  Jobbers  of 
Atlanta.  Now,  owing  to  the  pecmiar  econ- 
omy or  want  of  economy,  whichever  you  may 
term  it,  that  characterizes  our  agricultural  in- 
terests in  this  State-— every  gentleman  present 
who  is  familiar  with  the  financial  economy  of 
Georgia  knows  that  I  take  a  correct  position 
with  regard  to  this  matter — the  people  in  the 
surrounding  country  that  trade  at  Jonesboro  do. 
not  rely  upon  Jonesboro  primarily  for  their 
supplies.  The  merchant  at  Jonesboro  requires 
all  the  assistance  he  can  get  from  the  merchant 
in  Atlanta  in  order  to  carry  him  through  the 
season.  The  whole  agricultural  interests  of 
the  State  must  be  carried  by  main  strenc:th 
from  the  first  of  March  until  about  the  first 
of  October.  It  taxes  the  banks,  the  cotton 
factories,  the  Jobbing  merchants,  and  all  the 
other  agencies  from  which  the  country  mer- 
chants can  derive  any  assistance,  in  order  to 
enable  him  to  carry  the  planters  who  are  his 
customers  direct    He  does  not  draw  his  sup- 


Slies  of  bacon  from  Chicago  or  Kansas  City. 
[e  draws  them  from  this  city.    If  the  rates 
to  Jonesboro  were  the  same  as  they  are  to 
Atlanta,  he  would  still  be  compelled  to  draw 
from  this  point,  for  the  reason  that  the  ques- 
tion of  credit  enters  not  only  into  the  transac- 
tions in  bacon,  but  into  the  transactions  by 
which    this  country  raises  its  cotton  crop. 
Now,  if  it  be  true  that  it  is  not  practicable  to 
reduce  the  local  rates  on  freight,  and  to  equfld- 
ize  the  position  of  Atlanta  and  Jonesboro, 
^ou  must  advance  your  through  rates.    What 
is  the  result?    The  merchant  in  Atlanta  who 
buys  his  ten  car  loads  of  bacon  in  Chicago, 
ships  it  here  and  sells  one  of  them  to  a  mer- 
chant in  Jonesboro,  by  virtue  of  the  fact  that 
under  the  conditions  of  this  law  you  must  ad- 
vance your  through  rates,  is  compelled  to  pay 
an  advance  in  order  to  lay  the  bacon  down  at 
this  point.    He  charges  an  advance  to  the  mer- 
chant at  Jonesboro,  and  the  merchant  in  turn 
charges  it  to  the  farmer,  and  the  consumer  has 
it  to  pay.    Nowl  submitthat  this  1b  a  fair  state- 
ment of  this  case,  not  only  with  reference  to 
the  industrial  organism  of  this  counUy  but 
with  reference  to  the  effects  that  must  come 
from  an  increase  of  through  rates,  which  I 
maintain  upon  the  assurance  of  these  gentle- 
men is  absolutely  sure  to  come  if  that  provis- 
ion in  this  Law  is  enforced. 

There  is  another  interest  that  I  wish  to  oc- 
cupy a  few  moments  of  time  in  calling  to  vour 
attention:  the  manufacturing  interests  of  the 
State.  I  maintain  that  what  is  a  Just  and  rea- 
sonable rate  of  freight  depends  upon  competi- 
tion as  a  condition;  and  while  it  may  not  be 
suspected  (for  probably  a  great  many  have  not 
thought  about  it)  there  is  a  vast  difference  be- 
tween the  conditions  that  influence  and  con- 
trol, and  determine  the  question  of  competition 
as  between  our  lobbing  merchants  and  our 
manufacturers.  Whatever  the  effect  of  this 
Law  may  be  if  it  is  enforced,  and  if  my  as- 
sumption is  true:  that  through  rates  will  be 
advanced  so  far  as  the  merchants  are  con- 
cerned, the  effect  will  be  much  more  detri- 
mental to  Uie  manufacturing  interests.  As  I 
said  lust  now,  the  conditions  of  competiton  de- 
termine very  largely  the  question  of  Just  and 
reasonable  rates.  To  illustrate,  take  a  Job- 
bing merchant  in  the  City  of  Atlanta.  He 
competes  with  Augusta,  with  Macon,  with  Co- 
lumbus, with  Enoxville,  with  Chattanooga, 
with  Rome  and  with  Athens.  In  handling 
domestics  or  in  handling  notions  or  any  other 
class  of  goods,  the  question  for  him  to  ascer- 
tain is  whether  or  not  his  rates  are  equal  to 
those  of  his  competitors.  If  this  be  true,  the 
question  of  rates  that  would  affect  a  manufact- 
urer in  the  South  very  seriously,  would  affect 
a  Jobber  immaterially,  for  the  reason  that  the 
business  of  the  Jobber  is  localized.  There  is 
not  a  Jobber  interested,  so  far  as  I  have  been 
able  to  ascertain,  in  any  memorial  that  has 
been  presented  to  this  Commission,  in  any 
trade  outside  of  the  territory  covered  by  the 
Southern  Railway  &  Steamship  Association. 
Take  the  cotton  mills  of  this  State  for  instance, 
and  contrast  the  territory  to  which  they  sell 
goods  with  the  territory  of  the  Jobbers,  and  see 
what  the  conditions  are.  There  is  not  a  cot- 
ton mill  operated  in  Georgia  or  in  any  of  the 
other  Southern  States  to^ay  whose  product 
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does  not  go  to  the  entire  country.  We  ship 
goods  everywhere.  The  mills  that  I  am  man- 
aging have  a  trade  that  is  scattered  over  thirty 
States.  Now  while  you  propose  to  determine 
what  is  a  fair  and  equitable  rate  to  a  jobber  in 
view  of  the  competition  he  has  to  meet,  the 
same  rule  should  be  applied  to  the  manufact- 
urer. We  are  locatea  in  this  territory,  but 
we  are  shipping  goods  beyond  the  territory, 
and  consequently  we  are  not  only  affected  by 
the  competition  oetween  each  other,  as  a  job- 
ber is  a&ected  by  competition  between  him- 
self and  his  competitors  in  neighboring  cities, 
but  we  are  affected  by  competition  existing  in 
other  States,  or  by  reason  of  varying  circum- 
stances surrounding  the  transportation  busi- 
ness. Other  freieht  rates  vary  very  radically 
from  our  own.  I  do  not  propose  to  go  into 
this  question  at  any  length.  I  will  he  very 
brief.  I  know  the  idea  prevails  that  there  is 
vast  advantage  in  manufacturine  so  far  as  the 
South  is  concerned.  To  sum  the  whole  mat- 
ter up,  our  advantage  here,  stretched  to  the  ut- 
most extent,  is  limited  by  probably  five  eighths 
of  a  cent  a  pound,  certainly  not  over  three  quar- 
ters, in  the  cost  of  our  raw  material.  While  we 
have  this  advantage  in  raw  material,  there  are 
other  very  great  disadvantages  under  which 
we  labor,  and  to  which  our  competitors  in  the 
Middle  and  New  England  States  are  not  sub- 
ject For  instance,  we  are  situated  a  thousand 
mUes  from  our  base  of  supplies  for  machinery, 
findings,  etc.  Upon  the  enormous  weight  of 
all  this  machinery  we  have  to  pay  freight  when 
we  construct  a  mill.  Repairs  are  perpetual 
and  we  have  to  pay  freight  upon  the  material 
for  repairs.  Notwithstanding  the  fact  that  a 
great  deal  has  been  said  about  the  cotton  man- 
ufacturing development  of  the  South,  I  am 
prepared  to  maintain  here,  or  anywhere  upon 
the  result  of  experience — and  this  position  will 
be  substantiated  by  any  board  of  experts  that 
may  be  brought  worn  New  Endand— that  in 
inferior  construction,  in  cost  of  our  mills,  in 
faulty  production  and  in  expensive  production, 
consequently  in  the  lower  price  at  which  we 
have  to  sell  our  products,  we  are  are  placed  at 
disadvantages  that  far  outweight  any  advan- 
tages we  derive  from  the  small  margin  we 
have  in  the  price  of  cotton.  What  is  the  ef- 
fect when  we  come  to  compete  with  a  mill  in 
the  Middle  States,  or  in  the  New  England 
States,  for  the  trade  in  the  West?  We  ship 
goods  to  Cincinnati  and  St  Louis,  from  the 
Ohio  Blver  points  all  over  the  Northwest,  and 
into  New  England.  We  start  out  with  a  bare 
advantage  of  five  eighths  of  a  cent  a  pound. 
If  we  are  running  mills  in  the  Southern  States 
tliat  cost  $45  a  spindle  to  construct,  and  if 
their  construction  is  imperfect  in  many  in- 
stances, as  against  mills  that  do  not  cost  over 
$25  a  spindle  in  New  England,  you  can  see  at 
once  that  the  amount  of  capital  invested  in 
our  business  upon  which  we  have  to  earn  re- 
turns is  far  in  excess  of  an  Eastern  mill,  and 
far  outweighs  any  advantage  we  may  derive 
from  our  cheaper  cotton.  This  suggestion  will 
hear  investigation.  I  have  become  firmly  con- 
vinced not  only  that  our  advantages  are  much 
smaller  than  we  estimated  them,  but  the  ad- 
vantages of  New  England  are  very  much  su- 
perior to  what  we  generally  considered;  and  I 
have  said  over  and  over  tLgtdn  that  if  I  had  to 
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invest  money  in  a  cotton  mill  for  my  children, 
I  would  invest  it  in  New  England.  That  is 
my  judgment  standing  in  this  presence.  I  de- 
liver it  here  as  I  have  delivered  it  on  many 
other  occasions  when  the  question  was  under 
discussion. 

The  conditions  under  which  our  railroads 
operate  in  this  section  of  the  country  are  es- 
sentially different.  It  takes  an  average  of 
twelve  acres  of  cotton  to  produce  a  ton  staple. 
The  great  bulk  of  the  railroad  business  in  this 
State — I  have  not  taken  the  pains  to  get  the 
figures— consists  of  the  cotton  crop  and  the 
Western  supplies  that  are  shipped  here,  includ- 
ing fertilizers.  That  certainly  constitutes 
the  freight  that  would  be  affected  by  the  In- 
terstate Commerce  Law.  Of  courseour  lum- 
ber trade  is  very  largely  within  the  State.  Our 
shipments  of  lumber  to  other  States  are  yet 
small.  It  must  be  clear  to  any  reasonaole 
mind  that  in  a  sparsely  settled  section  of  the 
country,  whose  population  is  almost  solely  en- 
gaged in  aCTicuIlure  and  requiring  twelve 
acres  of  land  to  produce  a  ton  of  staple — it 
must  be  plain  to  anyone  that  in  a  country 
thus  situated,  the  volume  of  freight  is  much 
less  than  it  is  in  a  country  like  the  West,  the 
Middle  or  the  New  England  States,  where  the 
agricultural  product  in  one  instance  will  yield 
probably  six  to  twelve  times  the  freight  that 
an  acre  will  in  this  country.  In  the  Middle 
and  New  England  States  they  have  a  vast  di- 
versity of  other  interests  that  increase  the  vol- 
ume of  trade  many  fold  over  anything  that  we 
can  expect  to  see  in  this  section  of  the  country 
for  a  long  time  to  come.  If  it  be  true  that  the 
volume  of  freights  in  the  South  is  light,  it 
must  be  true  that  our  roads  in  the  South  can- 
not operate  for  the  same  rates  or  for  as  low 
rates  as  the  great  traffic  lines  which  run 
through  the  thickly  populated  States,  furnish- 
ing a  vast  volume  of  freight 

Now  upon  this  very  brief  and  imperfect 
presentation  of  the  case.  I  conclude  first  that 
it  is  impossible  for  our  railroads  to  reduce  their 
locals.  They  say  it  is;  and  for  that  reason  the 
effect  of  that  enf  orcementof  this  Law  will  be  an 
increase  in  the  through  rates.  By  virtue  of  the 
very  condition  of  things  which  I  have  explained 
that  increase  of  rates  must  be  paid  for  by  the 
consumers  of  the  produce  shipped  into  these 
States.  I  maintain  in  the  second  place  that 
what  is  necessary  to  determine  a  fair  and  just 
rate  of  freight,  varies  as  between  the  mer- 
chants and  manufacturers  of  this  section,  be* 
cause  the  business  of  the  merchant  is  localized, 
and  he  is  interested  only  in  obtaining  rates 
that  will  enable  him  to  compete  with  his  im- 
mediate competitors.  I  maintain  in  the  third 
place  that  the  conditions  that  surround  the 
manufacturing  interests  of  the  State  are  essen- 
tially different  from  those  to  which  the  jobber 
is  subjected,  and  for  the  simple  reason  that  in- 
stead or  having  the  business  localized  as  the  job- 
ber has,  the  manufacturer  is  doing  a  business 
with  the  entire  country,  and  hence  he  is  affect- 
ed by  the  rates  of  freight  that  prevail  in  sec- 
tions of  the  country  where  his  competitors  are 
located.  I  maintain  in  the  next  place  that  as 
conditions  involving  the  volume  of  freight 
are  radically  different  as  between  the  South- 
ern and  the  New  England,  Middle  and  West- 
ern States,  it  is  impossible  for  our  railroads 
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to  do  business  at  the  rates  that  the  great 
trnok  lines  can  afford  to  take  by  virtue  oi  the 
vast  difference  in  the  volume  of  the  busi- 
ness. I  insist  that  these  conditions  under 
the  construction  of  the  law  are  radically  dif- 
ferent. They  are  not  at  all  similar.  And 
while  I  do  not  propose  to  undertake  the  dis- 
cussion of  any  legal  question  involved,  it  seems 
to  me  that  if  it  islllegal  for  a  railroad  to  charge 
different  rates  of  freight  under  similar  circum- 
stances and  conditions,  it  would  be  wrong  to 
enforce  an  arbitrary  rule  applying  to  the  rail- 
roads of  all  sections  of  the  country,  with  refer- 
ence to  this  long  and  short  haul  clause,  where 
the  differences  are  so  radical  as  those  I  have 
imperfectly  indicated. 

A  great  deal  has  been  said  here  with  refer- 
ence to  water  transportation.  The  gentleman 
who  was  on  the  stand  yesterday  explained  to 
you  very  fully,  and  I  will  not  attempt  to  im- 
prove upon  what  he  said,  the  assistance  that 
the  lumber  interests  in  this  section  have  re- 
ceived, by  virtue  of  the  fact  that  cars  were 
cominff  here  loaded  with  western  supplies,  and 
going  back  empty,  and  the  railroads,  in  order 
to  get  something  out  of  the  return  trip,  had 
given  a  very  low  rate  upon  lumber,  and  thus 
this  interest  had  been  very  much  benefited. 
If  you  will  think  of  the  situation  a  moment,  if 
you  will  reflect  that  this  State— and  what  is 
true  of  Georgia  I  suppose  is  true  of  the  other 
States — is  a  laree  consumer  of  western  produce, 
you  must  realize  the  fact  that  what  the  rail- 
roads can  derive  from  return  freights  must  de- 
termine in  a  large  measure  the  rates  at  which 
they  can  bring  goods  into  this  country.  These 
low  rates  of  freight  we  now  enjoy.  The  rates 
are  low  enough.  As  I  said  awhile  ago,  so  far 
as  Georgia  is  concerned,  I  have  not  heard  a 
man  complain  that  rates  were  too  high  at  any 

Soint  Tne  only  complain t  that  has  been  made 
\  that  at  some  points  they  were  lower  than  at 
others.  Men  insisting  that  rates  were  too  low 
to  Atlanta  have  not  said  they  were  too  high  to 
Joncsboro.  These  low  rates  of  freight  have 
not  only  enabled  our  people  to  obtain  cheaper 
supplies,  but  they  serve>nother  sreat  purpose; 
and  if  anvthing  should  come  to  disturb  the  ex- 
isting order  of  things,  it  will  affect  the  indus- 
trial portion  of  the  country  very  seriously.  It 
must  be  plain  to  any  man  that  these  low  rates 
of  freight  furnish  the  means  by  which  the  ex- 
cessive products  of  one  State  or  section  can  be 
exchanged  for  the  excessive  products  of  an- 
other State  or  section.  The  west  has  more  ba- 
con, com,  grain  and  flour  than  she  can  con- 
sume. We  have  not  enough  to  live  upon.  We 
bring  their  com,  grain,  and  flour  to  our  con- 
sumers and  we  load  their  cars  with  granite, 
with  lumber,  with  factorv  products,  or  with 
any  other  products  of  which  we  have  an  ex- 
cess. By  virtue  of  this  order  of  things  we  are 
furnished  facilities  for  interchanging  the  sur- 
plus products  of  the  States.  What  is  the  re- 
sult of  it  at  last?  Who  gets  the  benefit  of  it? 
The  men  in  Ohio,  in  Indiana,  in  Illinois  or 
some  other  western  State  who  get  the  benefit 
of  our  demand  for  their  produce,  and  our  con- 
sumers here  who  get  the  benefit  of  low  prices 
for  an  article  of  necessity.  On  the  other  hand, 
we  are  enabled  to  ship  products  for  which  we 
have  no  use.  We  are  compelled  to  seek  a  mar- 
ket for  the  products  of  our  cotton  millB,  or  we 


must  stopk  The  State  of  Georgia  today  is  pro- 
ducing more  cotton  goods  dally,  I  imagine, 
than  she  consumes  in  a  week;  probably  more 
than  that.  I  doubt  if  the  consumptive  de- 
mand for  the  cotton  factory  products  of  this 
State  would  equal  in  a  year  what  the  mills  will 
produce  in  a  month.  If  there  is  to  be  any  seri- 
ous interference  with  rates  of  freight,  there 
must  be  interference  with  this  interchange  of 
products,  and  consequently  it  must  react  upon 
Industrial  conditions,  both  west  and  south. 
What  is  true  with  reference  to  the  cotton  goods 
of  the  south  and  the  products  of  the  west,  is 
true  with  reference  to  the  products  of  all  other 
sections;  and  the  effect  of  any  change  by  which 
the  through  rates  of  freight  are  advanced,  must 
be  to  reduce  the  profit  of  producers,  and  in- 
crease the  price  the  consumers  must  pay  at 
both  ends  of  the  line. 

There  has  been  a  great  deal  of  complaint  be- 
cause the  rates  are  lower  at  points  near  the 
coast  than  they  are  at  this  section  of  the  State, 
for  instance, with  reference  to  western  produce. 
I  beg  here  to  call  your  attention  to  one  fact 
that  seems  to  have  escaped  the  mind  of  a  good 
many  or  all  of  our  friends.  It  is  that  In  de- 
termining the  question  of  water  competition  to 
the  Atlantic  ports,  you  seem  to  have  left  out 
entirely  the  effect  of  the  sailing  vessels.  The 
lumber  trade  of  the  coast  is  carried  very  largely 
in  sailing  vessels.  In  determining  the  rates  of 
grain,  for  instance,  at  Savannah  or  Charleston 
those  rates  are  determined,  I  imagine,  not  only 
upon  through  rates  by  the  great  trunk  lines  to 
Baltimore,  and  from  Baltimore  to  Savannah 
by  steamer,  but  by  the  trunk  line,  rates  from 
the  west  to  Baltimore,  and  from  Baltimore  to 
Savannah  by  sail.  Every  man  knows  that  the 
sailing  vessels  that  are  doing  the  coasting  trade 
are  operating,  in  a  majority  of  instances,  each 
upon  its  own  hook,  independentlv.  They  are 
not  organized  into  companies,  ana  the  question 
of  rate  is  a  question  of  contract  for  a  single 
trip .  While  that  state  of  affairs  gives  the  ports 
advantages  so  far  as  rates  are  concerned,  the 
people  oerive  the  benefit  from  it  at  last;  and  if 
it  is  necessary  for  the  railroads  to  give  a  lower 
rate  to  Savannah  upon  a  barrel  of  flour  than 
they  give  to  Macon  by  virtue  of  the  fact  that 
they  would  lose  the  carriage  of  it  if  they  did 
not  do  it,  I  do  not  see,  so  long  as  I  get  a  barrel  of 
flour  at  a  reasonable  rate  of  freight  at  Macon 
why  I  should  concem  myself  about  it  To  find 
fault  seems  to  me  to  be  "dog  in  the  manger*' 
policy.  That  is  another  phase  of  the  case  as 
presented  here,  that  no  man  seems  to  complain 
that  his  rates  are  too  high.  The  only  complaint 
is  Uiat  the  rates  of  other  people  at  other  points 
are  too  low. 

Mr.  Chairman,  I  have  thus  hastily  and  im- 
perfectly run  over  this  ground ;  and,  on  behalf 
of  all  the  memorialists  who  have  presented 
memorials  on  that  line,  and  of  our  own  Board 
of  Trade,  I  beg  you,  from  all  the  consideratioos 
that  have  been  presented,  to  make  the  suspen- 
sion of  thef  ourth  section  of  the  Law  permanent. 
Inst^id  of  waiting  for  complaints,  in  order  to 
enforce  it,  make  the  suspension  permanent, 
and  then  revoke  that  suspension  whenever  sat- 
isfactory evidence  is  submitted  that  the  policy 
was  wrong  in  the  first  instance  in  suspending 
it.  We  cannot  afford  the  disturbances  that 
must  come  to  this  section  of  the  country  by 
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reason  of  the  fact  that  our  through  rates  must 
be  increased.  In  support  of  my  proposition 
that  local  rates  cannot  be  reduced,  speaking 
especially  with  reference  to  G^rgia,  I  cite  the 
fact  that  our  friend  from  Wilmin^n  this 
morning  in  his  memorial  indicated  that  he 
thought  the  policy  would  be  for  the  railroads 
•of  North  Carolina  to  bring  their  locals  down 
to  the  leyd  of  the  Georgia  State  Commission, 
4Lnd  leave  their  throu^  rates  undisturbed. 
There  is  evidence  from  another  State  that  the 
exceedingly  low  rates  that  prevail  in  this  State 
have  attracted  attention.  The  people  of  North 
Carolina,  the  memorialists  of  Wilmington,  ask 
no  more  than  that  the  local  rates  of  North  Car- 
olina shall  be  brought  down  to  the  Geor^a  level 
and  that  their  present  through  rates  «hall  not 
be  disturbed.  That  was  the  proposition  as  I 
understood  it,  and  I  submit  it  to  you  as  a  very 
«trong  argument  in  favor  of  mj  proposition 
and  my  faith  in  the  representations  of  these 
gentlemen  that  so  far  as  Ctorgia  is  concerned, 
our  railroads  cannotjoiaintain  themselves  upon 
lower  rates  of  freight  and  that  the  consumers 
of  the  State  should  not  be  taxed  by  any  ad- 
vance in  through  rates.  . 

Argument  of  Mr,  D.  P.  Hill: 

I  am  a  farmer,  and  as  we  are  not  represent- 
ed, and  it  has  been  said  we  have  not  been  heard, 
I  would  like  to  make  a  few  remarks  in  opposi- 
tion to  the  lines  indicated  by  the  two  gentlemen 
who  have  just  been  heard.  I  have  no  testimo- 
ny to  give,  but  I  would  like  to  make  a  few 
remarkis.  I  come  from  that  class  which  it  is 
«aid  are  not  represented,  an  unorganized  class, 
it  is  true.  We  have  no  representatives  here. 
We  have  held  no  meetings.  We  have  trusted 
the  Law  in  the  hands  of  the  Commission.  I 
represent  an  unorganized  set  of  people,  the 
farmers.  The  farmer  is  not  here  to-day.  He 
has  held  no  meetings.  He  has  sent  no  agents 
here.  But  when  we  are  told  upon  this  floor 
that  there  is  no  complaint  from  the  farmers, 
I  say  the  complaints  went  up  to  the  Congress 
of  tne  United  States  from  all  over  this  land, 
until  you  had  to  formulate  the  common  law 
into  a  statute.  The  farmer  is  not  here  to  com- 
plain. Why?  He  is  scattered  all  over  the 
oountry.  His  business  is  such  that  he  is  not 
grouped  together.  He  is  not  here  as  are  the 
people  in  the  towns.  He  is  scattered  over  the 
•country,  driving  the  plough,  wielding  the  axe, 
felling  the  forest,  ana  pr^ucing  for  the  good 
of  the  country.  That  is  the  man  that  this 
bill  was  intenoed  to  benefit.  That  is  the  man 
that  the  farmers  of  this  country  ask  this  Com- 
mission to  stand  by  and  reduce  these  intoler- 
able freights  and  charges  upon  them  that  they 
have  lived  under  so  long. 

It  has  been  said  by  the  gentleman  that  that 
will  break  down  these  tenSnal  points.  If  the 
terminal  points  have  been  built  up  in  defiance 
of  law,  if  they  have  been  built  up  by  injustice 
to  the  people,  it  is  time  there  should  be  a  di- 
vision of  the  spoils,  and  that  the  people  ^ould 
reap  some  benefits  from  the  running  of  rail- 
roads through  the  country.  We  have  had  pro- 
tection in  every  shape  in  this  government  long 
enough,  in  God*8  name.  The  farmer  is  not 
here  to  complain,  and  therefore  I  suppose  it  is  to 
be  consideied  he  is  satisfied  with  uL  that  these 
railroad  gentlemen,  their  attorneys  and  retain- 
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ers,  may  see  fit  to  put  into  your  ears.  The 
farmer  is  contentea  with  the  Bill,  and  wants 
the  fourth  section  executed.  He  believes  it 
will  do  him  justice,  and  his  neighborhood  and 
people.  That  is  what  the  farmer  expects  from 
this  Commission.  He  expects  the  law  to  be 
carried  out  faithfully  and  honestly,  and  I  be- 
lieve it  will  be. 

The  last  gentleman  told  you  the  people  in 
Jonesboro  can  do  business  better  by  trading 
with  Atlanta  than  at  other  points,  because  they 
must  get  credit  here  in  Atlanta,  and  tfieywoulcL 
not  be  benefited  by  lower  freights.  Why,  if 
you  reduce  the  freight  to  Jonesboro,  if  you 
put  them  upon  an  equality  with  Atlanta,  I 
presume  some  of  the  Atlanta  capital  would  go 
to  Jonesboro  to  do  business.  Atlanta  might 
lose  a  man  or  two,  but  Jonesboro  would  be  the 
ndner.  Is  that  any  crime  to  the  country?  Is 
it  ruinous  to  us?  No.  We  want  the  fourth 
section  in  force  because  we  expect  to  receive 
benefits.  I  speak  for  the  farmer;  the  man  who 
makes  the  tonnage  for  the  railroad;  the  man 
who  makes  something  out  of  the  earth,  who 
furnishes  the  cotton  and  the  com  which  is  to 
be  transported,  and  who  has  paid  from  time 
immemorial  and  is  doin^  it  today  high  freights 
upon  eveiTthing  he  makes  and  eveiythine  he 
gets.  In  Gknl's  name  haven't  we  suneredlong 
enough?  It  is  strange  to  me  that  they  have 
not  made  complaints  before,  and  that  the  Con- 
gress of  the  United  States  aid  not  enact  long 
before  the  redress  that  has  now  been  eiven  in 
this  law.  I  can  only  liken  it  to  what  Mr.  John 
Bright  said  the  other  day  speaking  of  how  our 
people  had  submitted  so  much  to  this  protect- 
ive tariff,  with  an  overflowing  treasury  with 
millions  in  it  lying  useless.  He  said  he  could 
only  explain  it  upon  one  idea,  and  that  was  that 
the  manufacturers  were  organized  and  the  con- 
sumers were  nothing  but  a  disorganized  mob. 

No;  we  are  not  here.  Wo  trust  to  the  Law. 
We  expect  the  Law  to  be  executed.  But,  gen- 
tlemen, as  I  have  only  a  little  time,  if  you  will 
idlow  me,  I  have  a  few  thoughts  committed  to 
paper  that  I  will  read,  and  then  not  take  up 
your  time  any  longer.  I  know  I  cannot  do  a 
great  deid  of  good,  because  you  cannot  expect 
much  good  from  a  farmer,  but  ypu  will  get 
the  farmers'  idea: 

A  great  deal  is  being  written  about  the  Inter- 
state Commerce  Bill  and  the  Commission  ap- 
pointed to  execute  the  same,  and  from  what  is 
said  one  would  suppose  the  Congress,  President 
and  Commission  are  the  enemies  of  railroads, 
and  seeking  their  utter  destruction.  Can  any- 
one believe  for  one  moment  that  these  function- 
aries fail  to  recognize  the  blessings  of  railroad 
transportation  in  this  age  of  progress  and  de- 
velopment and  seek  to  do  it  injustice?  Such  a 
E reposition  is  silly,  puerile  and  unjust  The 
kw  enacted  by  Congress  is  nothing  more  nor 
less  than  a  formulation  of  the  common  law. 
Now,  if  the  railroads  have  been  observing  the 
law,  does  it  lie  in  their  mouths  to  complain  that 
Congress  has  provided  a  quick,  speedy  remedy 
by  the  Commission  or  courts  to  settle  differ- 
ences between  common  carriers  and  their  pa- 
trons? I  have  always  supposed  those  who 
have  law  on  their  side  are  anxious  for  speedy 
trial  and  swift  justice.  But  the  railroads  take 
a  different  view  of  the  matter,  and  from  one 
end  of  the  country  to  the  other  they  denounce 
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the  Law,  the  Comission  and  Congress,  as  If  it 
were  a  crime  to  make  them  obey  the  law  of  the 
land,  which  ages  of  experience  has  proven 
wise  and  just  to  all  parties. 

If  railroads  have  been  observing  the  law  and 
trying  to  live  up  to  its  requirements,  is  it  not 
passing  stranee  they  should  be  holding  conven- 
tions and  calling  on  the  Commission  for  ad- 
vice, counsel  and  instruction,  how  to  act  so  as 
to  be  within  its  purview?  No,  these  mam- 
moth corporations  have  acted  so  long  without- 
obeying  the  law  that  they  had  supposed  they 
were  a  law  unto  themselves,  and  when  the  law- 
making power  provides  speedy  remedies  to 
control  their  conduct,  they  seek  bv  all  manner 
of  means  to  bring  the  law  in  disrepute  and 
evade  its  just  requirements.  Man^  thought- 
less people  say  the  stockholders  built  the  rail- 
roads with  their  money,  and  they  should  be 
allowed  to  use  their  propertv  in  such  manner 
as  to  yield  the  greatest  profits.  How  absurd 
Uiis  proposition.  It  has  from  time  immemo- 
rial been  the  law  of  the  land  to  control  and 
keep  within  proper  bound  capital  that  seeks  to 
make  profit  out  of  the  public,  and  regulate  the 
same,  so  that  the  weak  and  poor  may  be  pro- 
tected against  wealth  and  power,  whether 
in  the  hands  of  individuals  or  corporations. 
The  man  of  means  builds  his  mill  or  ferry,  but 
the  law  says  what  he  shall  charge  for  his  serv- 
ice; the  capitalist  lends  his  money  for  gain, 
but  the  law  says  ''Thou  shalt  take  no  usury.'' 
If  it  be  just  that  the  law  should  control  cap- 
ital and  money  in  these  instances,  is  it  not 
much  more  so  in^the  case  of  railroads  upon 
which  the  people  must  depend  for  transporta- 
tion? The  right  of  eminent  domain  being 
vested  in  the  people,  and  they  having  lent  its 
use  to  railroads  for  public  use,  it  is  the  impera- 
tive duty  of  the  law-giving  power  to  see  to  it 
that  the  public  be  treated  justly  and  fairly  in 
the  use  of  the  same. 

Most  of  the  States  have  enacted  laws  and 
appointed  commissions  to  hold  in  check  these 
vast  and  powerful  corporations,  but  State 
Commissions  being  powerless  to  control  be- 
vond  the  jurisdiction  of  the  State,  railroads 
'  have  circumvented  the  state  authority  by  re- 
bates, pooling,  and  unjust  charges  for  short 
haills  compared  with  long  ones;  and  the  peo- 
ple, justly  indignant,  pressed  upon  Congress 
the  enactment  of  such  laws  as  would  compel 
the  railroads  to  do  equal  justice  to  all  persons 
and  places.  The  law  is  wise,  just,  and  equal  to 
all,  and  time  will  soon  prove  its  inestimable 
value.  The  great  efforts  of  the  railroads  to 
evade  the  law  of  Congress  by  buying  and  leas- 
ing connecting  roads,  only  show  their  anxiety 
to  deal  with  the  people  in  the  future  as  in  the 
past  without  restraint,  and  upon  such  terms  as 
Uieir  greed  for  gain  may  dictate. 

Have  railroad  commissions  injured  railroads? 
Let  us  see.  G^rda  has  a  stnngent  railroad 
law,  and  a  Comnussion  that  has  seen  it  exe- 
cuted to  the  letter  and  spirit,  yet  there  are  more 
railroads  being  built  In  Georgia  than  at  any 
previous  time  In  the  historv  of  the  State;  and 
BO  I  might  say  of  other  States  with  railroad 
commissions. 

Now,  as  long  as  railroads  continue  to  multi- 
ply, we  may  rest  assured  capital  is  being  profit- 
ably invested,  and  that  commissions  and  laws 
are  doing  no  harm. 


Let  the  people  stand  by  the  State  and  Federal 
Commissions  and  Laws,  and  the  time  is  not 
far  distant  when  all  the  States  and  sections 
will  feel  that  aggregated  capital  in  railroads, 
may  bless,  but  is  powerless  for  harm. 

At  this  point,  2  P.  M.,  the  Commission  took 
a  recess  for  two  hours.  At  4  P.  M.  the  Com- 
mission reassembled,  all  the  members  being 
present 

OenercU  E«  P.  Alexander  addressed  the 
Commission. 

JG^n.  Alexander's  argument  is  to  be  submit- 
in  print.) 

The  Chairman*  This  completes  the  hear- 
ing at  Atlanta.  We  propose  to  resume  it  at 
Mobile,  New  Orleans  and  Memphis.  I  take 
pleasure  in  saving,  on  behalf  of  the  Commis- 
sion, that  we  have  been  gratified  with  the  clear,, 
concise  and  logical  manner  in  which  the  par- 
ties on  all  sides  have  presented  the  facts;  and 
we  trust  that  our  investigations  will  be  greatly 
facilitated  by  what  has  UuLen  place. 

Thereupon,  at  5:15  P.  M.,  the  Commission 
adjourned  the  hearing. 


PROCEEDINGS  AT  MOBILB. 

NcmeBof  Witnesses,  in  Ordm*  of  EaoaminaUon^ 

etc, 

W.  Butler  Duncan,  President  Mobile  &  Ohio 
R  R. 

H.  S.  Depew,  Traffic  Manager  Mobile  <fe 
Ohio  R.  R 

T.  M.  B.  Talcott,  General  Manager  Mobile 
&OhioR.  R 

T.  G.  Bush,  Mobile  Chamber  of  Commerce. 

Samuel  Brown,  Mobile  Chamber  of  Com- 
merce. 

A.  Proskauer,  Mobile  Cotton  Exchange. 

O.  R  Hudley,  Huntsville,  Alabama. 

J.  P.  Walker,  Meridian.  Miss.,  Board  of 
Trade. 

J.  R  Satterfleld,  Selma,  Ala.,  Board  of 
Trade. 

H.  H.  Stewart,  Selma,  Ala.,  Board  of  Trade. 

A.  C.  Danner,  Saw  Mills,  Shingles  and  Coal, 
Mobile,  Alabama. 

W.  G.  Cochrane,  Tuscaloosa,  Alabama. 

C.  W.  Gibson,  Aberdeen,  Miss.,  Board  of 
Trade. 

Samuel  Burnaugh,  Merchant,  Birmingham,. 
Ala. 

R  J.  Peley,  Lumber,  Brewton,  Alabama. 

Daniel  Smith,  Pres.  Gardeners  Association,. 
Mobile,  Alabama. 

E.  B.  Stahhnan,  8d  V.  Pres.  L.  &  N.  R  R. 

J.  M.  Culp,  Gen.  Freight  Agent,  Louisville 
&  Nashville  R  R 

D.  G.  Dunklin,  Merchant,  Greenville,  Ala. 
James  Bowron,  Sec  and  Treas.  Tenn.  Coal 

&  Iron  R  R.  Co. 

Thos.  A.  Mack,  Superintendent  Sureka 
Furnace  Co. 

C.  P.  Williamson,  Pres.  Williamson  Iron 
Co.,  Birmingham,  Alabama. 

Thos.  Ward,  G^n.  Manager  Birmingham 
Rollinc?  MiU,  Alabama. 

B.  B.  McKenzie,  Lumber,  Alabama  and 
Mississippi. 
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Mr.  E,  L.  Rnaaell.     Please  make  your 

statement  to  the  OommUstoD. 

Tbe  Witneaa.  Hr.  CbBlrman,  I  b«ve  em- 
bodied la  the  form  of  an  affldavit,  to  which  I 
have  sworn,  a  statement  of  the  facta  which  I 
propose  to  submit  In  support  of  to  much  of 
the  petition  as  refers  to  the  past  and  present 
coDditioD  of  the  Mobile  &  Ohio  BaJlroad,  the 
policy  of  its  management,  and  the  fact  that  it 
CBCQOt  afford  to  abandon  any  of  Its  business 
or  sustain  a  loss  in  its  revenue,  aa  staled  Id  the 
petition.  I  would  ask  permlsalon  of  the  Cora- 
mission  to  read  that  affidavit,  and  I  shall  be 
prepared  to  answer  any  further  questions  thai 
the  Commission  may  desire  to  put  to  me. 

The  Cbaimwa.  There  Is  DO  oblecllon  to 
that. 

(The  witness  then  read  the  aSdavlt  referred 
to.) 

The  Cbalnnan.  You  have  not  explained 
In  that  statement  what  necessity  there  would 
be  under  the  new  legislation  to  abandon  any 
of  your  business. 

The  WltneaB.  That  is  a  matter  which  the 
gentlemen  who  are  called  after  me  will  ex- 
pound. The  Vice  President  will  state  the 
traffic  difficulties  and  questions  more  clearly 
than  I  could. 

The  ChairmB.li.  You  may  remain  here,  so 
that  If  It  la  necessary  to  ask  you  any  queations 
we  can  do  so  afterwards. 

H.  a.  Depeir  appeared  before  the  Com- 
mission, and  having  been  duly  sworn  waa  ex- 
unlned  aa  follows: 

By  Mr.  RnaaeU: 

Q.  What  is  your  occupationT 

A.  Traffic  manager  of  the  Hoblle  &  Ohio 
Railroad. 

Q.  How  long  have  you  been  in  that  posi- 
tion r 

A.  Since  the  first  of  last  October. 

Q.  How  long  have  you  been  In  the  trafSc 
business  t 

A.  I  have  1)een  coonected  with  railroads 
thirty-two  years. 

Q.  Are  you  acquainted  with  the  competi- 
LloQ  that  the  Mobile  &Ohio  Railroad  Company 
jncouniers,  both  water  and  rail,  at  preaentT 

A.  Yes  sir,  I  am. 

Q.  (Handing  map  to  witness.)  I  will  aak 
rou  to  explain  this  map  to  the  CommlsBion  so 
that  they  can  understand  the  difficulties  we 


A.  Thered  lines  representthewater  routes. 
Sere  (Indicating)  is  the  Uisslssippl,  and  here 
Indicating)  is  tie  Ohio.  The  line  I  now  In- 
llcate  represents  the  Mobile  &  Ohio  Railroad. 
The  blue  lines  crossing  represent  the  roads 
that  are  connected  with  the  Mississippi  River 
knd  the  MobUe  &  Ohio.  Prom  bt.  Louis  lo 
Deiro  the  Mobile  &  Ohio  Railroad  t^most  par- 
illels  the  river  within  a  few  miles,  meeting 
xtmpetition  from  the  river  in  almost  every  one 
)f  its  local  stations. 

The  Cbkirman.  Perhaps  aa  yon  begin 
ind  go  south  It  would  be  well  to  explain  the 
^neral  nature  of  your  traffic,  especially  as  ro- 
^ds  the  through  traffic  for  which  you  have  & 

"nie  Witneaa.  Along  the  line  of  our  rood 
For  100  miles  from  Bast  St.  Louis,  the  country 
is  entirely  agricultural,  producing  wheat  more 
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particalarly,  and  upon  the  road  are  many  flour- 
ing mills  which  sell  their  product  in  the  St. 
XiOuis  market  or  ship  to  the  south,  either  by 
the  riyer  or  the  rdlroad,  as  they  can  get 
the  best  rates.  From  a  point  near  Murphvs- 
boro  south  to  Cairo,  the  country  is  heaylly 
timbered,  and  produces  mostly  piling,  ties  and 
lumber.  That  is  mostly  a  local  business  en- 
tirely. At  Percy,  some  65  or  70  miles  from 
East  St.  Louis,  we  haye  a  railroad  crossing  us 
fifteen  miles  to  Chester,  on  the  Mississippi 
Riyer,  from  which  we  meet  competition  in 
making  rates  to  the  south.  In  fact,  the  riyer 
takes  all  our  business  mostly  from  points  on 
our  road  near  Percy  to  Chester,  and  thence 
south  by  riyer.  At  Cairo  we,  of  course,  meet 
the  Ohio  and  Mississippi  Riyers.  The  rates 
from  Cairo  to  Memphis.  Vicksburg,  New  Or- 
leans, and  way  landings  are  yery  low,  usually, 
and  they  compete  for  all  the  freight  that  Is 
brought  into  Cairo  and  all  the  freight  that  is 
based  upon  Cairo's  rates  from  the  interior  por- 
tion of  Illinois,  Indiana,  and  some  portions  of 
Missouri.  At  a  distance  of  twenty  miles  below 
Cairo  we  strike  the  Mississippi  Riyer  at  Co- 
lumbus, where  the  Iron  Mountain  branch  of 
the  Missouri  Pacific  Railroad  also  has  a  line  run- 
nine  out  into  a  section  that  produces  com  and 
ffram  of  yarious  kinds.  It  is  brought  to  Co- 
lumbus and  there  goes  south  by  riyer  or  by  rail. 
Then  we  strike  a  point  that  is  a  few  miles  be- 
low the  Nashyille  &  Chattanooea  Road  which  ' 
strikes  the  Mississippi  Riyer  at  Hickman,  which 
also  competes  for  the  business  that  is  naturally 
tributary  to  those  points  both  north  and  south 
of  Union  City.  At  Riyes,  a  few  miles  below, 
the  Newport  News  &  Mississippi  Valley  Rail- 
road, which  runs  from  Memphis  to  LoulsyiUe, 
also  competes  with  that  territory,  and  the  riyer 
takes,  and  can  take,  certain  products  from  a 
certain  territory,  both  north  and  south  of 
Riyes.  Eighty-nine  miles  below  Cairo  is  Hum- 
boldt, the  crossing  of  the  Louisyille  &  Nashyille 
Railroad;  90  or  95  miles  thence  is  the  City  of 
Memphis,  where  we  strike  the  Mississippi  Riyer. 
One  hundred  and  six  miles  below  Cairo  we 
strike  the  City  of  Jackson,  Tennessee.  That 
has  no  direct  line  running  to  the  Mississippi 
Riyer,  although  it  is  a  competing  point  with 
the  Illinois  Central.  It  is  only  in  competition 
with  the  riyer  as  far  as  it  may  be  affected  by  the 
line  from  Humboldt.  At  Corinth  we  meet  an- 
other line  which  is  93  miles  from  Memphis  on 
the  Mississippi  Riyer,  the  Memphis  &  Charles- 
ton Road.  r*ifty  miles  below  there  is  the  new 
road,  Uie  Kansas  City,  Memphis  &  Birmingham 
Road,  which  strikes  us  at  Tupelo,  which  has 
been  built  about  a  month.  They  are  competing 
for  that  business  which  is  based  on  the  rates 
made  from  St.  Louis  to  Memphis,  the  local  rate^ 
from  Memphis  out  to  our  stations  and  to  the 
stations  it  touches,affecting  our  rates  both  north 
and  south.  After  leaying  Tupelo,  the  point  of 
crossing  or  Junction  of  this  road  between  that 
territory  and  Meridian,  almost  exclusiyely  150 
mUes,we  are  affected  by  competition  from  the 
Tombigbee  Riyer,  upon  which  the  Cities  of 
Aberdeen  and  Columbus  are  situated,  and  to 
which  this  line  has  branches  running  from 
Artesia  and  Muldon.  The  Illinois  Central 
has  lines  also  running  to  those  points.  At 
times  this  riyer  has  boats  which  make  yery 
low  rates  into  these  points  and  which  necessa- 


rily take  the  traffic  and  the  business  of  all 

Sants  between  Macon, which  is  40  miles  aboye 
eridian,  clear  to  Tupelo,  where  we  strike  the 
line  that  runs  from  Memphis,  direct  to  the  Mis- 
sissippi Riyer.  So  we  haye  practically  the 
competition  of  two  systems  of  nyers.  the  Ala- 
bama and  the  Tombigbee,  running  from  Mo- 
bile, and  the  Mississippi  Riyer  at  Memphis. 
At  Meridian  we  haye  a  yery  strong  competition 
from  the  Mississippi  Riyer  at  VTcksburg.  A 
line  from  Yicksburg  to  Meridian  is  entirely 
within  the  State  of  Mississippi  and  is  not  with- 
in the  jurisdiction  of  the  Interstate  Commis- 
sion, as  I  understand  it;  which  is  ^so  true  in 
regard  to  these  roads  that  are  mentioned,  the 
Newport  News  &  Mississippi  Riyer,  and  the 
Louisyille  &  Nashyille,  both  being  entirely 
within  the  State  of  Tennessee.  Also  at  Merid- 
ian we  haye  lines  diyerging  east,  a  line  direct 
to  New  Orleans,  and  our  own  line  to  Mobile. 
Mobile  is  situated  upon  the  Gulf,  and  we  meet 
the  competition  of  the  rates  made  by  the  Mis- 
sissippi Kiyer  to  New  Orleans,  and  the  rail 
rate  from  New  Orleans  to  MobileA  which  is 
made  necessarily  low,  otherwise  botn  schoon- 
ers and  steamers  could  be  placed  upon  the  lake 
and  through  the  Mississippi  Souna  and  make 
yery  low  rates  to  Mobile. 

Q.  From  St.  Louis  to  Meridian  what  influ- 
ences the  rate? 

A.  The  rates  by  riyer  from  St.  Louis  to 
Vicksburg  and  those  by  rail,  140  miles  to  Me- 
ridian. 

Q.  The  riyer  and  the  road  beins;  beyond  the 
jurisdiction  of  this  Commission,  being  exclu- 
siyely in  the  State  of  Mississippi,  is  the  rate  in 
Mississippi  fixed  by  a  railroad  Commission? 

A.  Yes  sir;  that  is,  maximum  rates,  as  1  un- 
derstand it.  They  can  make  lower  rates  if 
they  see  proper. 

Q.  The  riyer  and  this  road  combined  deter- 
mine the  rate  at  Meridian? 

A.    TTcs  sir 

q!  If  the  Mobile  <&  Ohio  Railroad  Company 
was  not  allowed  to  meet  the  rate  as  determined 
by  the  riyer,  and  the  Y.  &  M.,  could  you  do 
any  business  oyer  this  portion  of  your  line  in 
bringinji;  western  products  into  this  territory? 

A.  No  sir;  we  could  not.  If  we  were 
obliged  to  maintain  the  same  relatiye  rates  be- 
tween intermediate  stations,  we  could  not  af- 
ford to  do  it. 

Q.  You  say  the  Louisyille  &  Nashyille  runa 
from  Memphis  to  Humboldt,  and  the  New- 
port News  &  Mississippi  Yallay  to  Riyes? 

A.  Yes  sir. 

Q.  Both  of  these  lines  from  Memphis  are 
within  the  State  of  Tennessee,  are  they? 

A.  Yes  sir. 

Q.  So  that  the  rate  of  the  Mississippi  com- 
bined with  these  rates,  which  are  beyond  the 
jurisdiction  of  this  commission,  coiud  deter- 
mine the  rate? 

A.  Yes  sir;  they  can  make  the  rate. 

Q.  They  can  compel  us  to  receiye  freight  at 
eyery  one  of  these  points  as  domestic  freight  in 
Tennessee? 

A.  Yes  sir. 

Q.  And  there  the  State  could  fix  the  rate 
south  and  north  until  we  struck  the  south  and 
north  line  of  Tennessee. 

A.  They  could  fix  the  rate,  but  there  is  no 
Commission  in  the  State  of  Tennessee. 
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Q.  Not  at  present? 

A.  No  sir. 

Q.  At  Meridian,  Mississippi,  by  the  rate 
fixed  from  here  to  Meridian,  and  the  Commis- 
sion fixing  the  rate  south  to  the  state  line  and 
north  to  me  Tennessee  line,  they  could  make 
us  do  its  business  at  the  rate  fixed  by  the  Com- 
mission as  internal  domestic  commerce? 

A.  Tessir. 

Q.  That  part  of  our  line  then  would  be  dead  ? 

A.  It  would  be  entirely.  It  would  not  have 
any  advantage  of  the  haul  from  St  Louis  to 
Corinth,  815  miles,  or  more  than  that  to  Me- 
ridian, very  nearly  550  miles;  520  miles. 

Q.  From  St.  Louis  to  Mobile  what  deter- 
mines the  rate  in  Mobile? 

A.  The  same  element;  river  rates  to  New 
Orleans  and  the  rates  from  New  Orleans  to 
MobUe. 

Q.  Would  the  same  principle  apply  coming 
North? 

A.  Yes  sir. 

Q.  And  to  the  eastern  points? 

A.  Yes  sir. 

Q.  Haveyou  the  rates  fixed  by  the  State 
Commissions? 

A.  Yes  sir. 

Q.  Has  Illinois  a  State  Commission? 

A.  Yes  sir. 

Q.  Has  the  Railroad  Commission  of  Illinois 
fixed  the  local  rates? 

A.  They  fix  the  maximum  rates  to  govern 
us  in  the  State  of  Illinois. 

OommimonerWBXkerm  Please  file  with  the 
Commission  the  rates  as  fixed  by  the  Illinois  & 
Mississippi  Commissions. 

Mr.  RusselL    We  will  do  that. 

Q.  If  you  are  not  allowed  by  this  Commis-. 
«ion  to  meet  competition  at  all  these  different 

goints,  could  you  get  any  of  that  competitive 
usiness? 

A.  No  sir;  I  could  not  get  any  of  the  com- 
petitive business,  if  we  were  not  allowed  to 
meet  the  rates  made  by  the  river  and  those 
points  that  reach  the  river  by  railroad. 

Q.  In  the  case  of  the  different  roads  leading 
from  the  Mississippi  to  where  they  intersect  the 
Mobile  &  Ohio  ftailroad,  as  a  matter  of  fact, 
almost  all  the  local  stations  which  are  called 
noncompetitive  are  affected  more  or  less,  are 
they  not,  by  this  competition? 

A.  Yes  sir.  It  is  a  peculiar  traffic  we  have 
there.  The  business  along  the  line  of  our  road 
south  of  Corinth,  you  might  say,  is  dependent 
upon  -cotton.  The  station  that  cannot  buy  the 
cotton  from  the  planter  and  producer,  loses 
the  business,  and  they  will  haul  cotton  across 
our  track  twenty-five,  thirty  and  forty  miles 
where  they  can  get  a  few  cents  more  per  pound 
or  per  bale  for  their  cotton.  Towns  like  Ab- 
erdeen, Columbus  and  other  points  on  the  river 
that  enjoy  the  competitive  rates  produced  by 
the  river  and  the  boats,  would  be  able  to  pay 
more  for  their  cotton  as  against  the  local  sta- 
tions between  Corinth  and  Meridian,  and  con- 
£equentlv  they  would  lose  the  trade.  We  are 
necessarily  obliged  to  shade  our  rates  from 
those  cross  points  reached  by  rail,  and  come 
in  competition  with  these  points  on  the  river, 
in  order  to  meet  the  rates  made  by  the  river  to 
those  points;  otherwise  we  would  lose  the 
traffic  entirely  and  we  would  have  to  draw  it  a 
very  short  haul  from  the  center  of  our  road. 

Ihteb  S. 


Q.  This  territory  between  Jackson,  Tennes- 
see, and  Corinth,  Mississippi — is  the  proximity 
of  the  Tennessee  River  such  as  to  affect  the 
rates? 

A.  Yes  sir.  They  took  sixteen  hundred  bales 
of  cotton  on  the  Tennessee  River  right  away 
from  our  line  last  season. 

Q.  This  is  a  competitive  territory  with  water 
transportation? 

A.  Yes  sir;  they  even  haul  cotton  from  the 
station  of  Henderson,  right  on  our  road,  over 
to  the  Tennessee  River. 

Q.  The  same  case  applies  here  by  the  Bigbee 
running  parallel? 

A.  Yes  sir;  we  will  have  to  meet  those  rates 
at  our  stations  or  else  the  cotton  will  leave  us 
and  go  to  those  points  and  go  down  the  river. 
The  Kentucky  Commission  does  not  fix  the 
rates,  but  the  Commission  have  approved  the 
rates  we  make.  Here  are  the  rates  for  Missis- 
sippi, Kentucky,  Alabama  and  Illinois. 

Q.  In  Mississippi  they  fix  the  rate,  do  they? 

A.  Yes  sir. 

Q.  And  give  it  to  us  to  operate  under? 

A.  Yes  sir.  Here  are  our  rates  (submits 
rates.) 

By  Oommimoner  Walker: 

Q.  Are  these  the  rates  since  the  modifying 
order  was  made? 

A.  Yes  sir;  they  were  the  same  rates  that 
were  in  effect  on  the  81st  of  March.  I  sent 
you  gentlemen  copies  of  these  with  the  neces- 
sary certificates  on  them.  Here  is  our  fruit 
tariff  to  Mobile.    (Submitting  tariff.) 

By  Mr,  Russell: 

Q.  Have  you  any  rates  fixed  by  the  river,  or 
do  they  give  vou  any  rates? 

A.  They  give  us  no  rates,  generally.  We 
find  out  what  their  rates  are  from  time  to  time. 

Q.  You  find  it  out  when  you  find  the  busi- 
ness going  that  way?   . 

A.  Yes  sir;  of  course.  There  is  no  arrange- 
ment between  the  rail  and  water  lines  at  all  in 
regard  to  rates.  On  the  other  hand,  we  have 
to  follow  the  river  rates,  because  the  President 
of  the  Anchor  Line  Traffic  Company,  the 
largest  company  on  the  Mississippi  Kiver,  said 
to  me  personally,  a  few  weeks  sgo,  it  made  no 
difference  what  rates  the  railroad  made,  his 
rates  were  so  much  less;  and  consequently  we 
don't  name  any  rates.  We  simply  compete 
with  the  river,  if  there  is  enough  in  it.  Some- 
times there  is,  and  sometimes  there  is  not. 
Sometimes  they  make  it  so  low  we  can't  afford 
to  meet  them.  We  can  in  the  interior,  how- 
ever. 

Q.  If  we  were  to  put  all  our  rates  at  local 
noncompetitive  points,  on  the  basis  of  the 
present  competitive  points,  would  they  not  go 
below  that? 

A.  They  would,  necessarily,  of  course,  and 
it  is  based  upon  that.  We  couldn't  begin  to 
compete  with  them,  except  to  our  local  points, 
because  we  have  the  benefit  of  the  rate  from 
the  river  there,  which  enables  us  to  get  rates 
sometimes  that  otherwise  We  wouldn't  be  able 
to  work  at. 

Q.  Without  having  our  hands  untied  at  all 
the  competitive  points,  it  is  a  combination  of 
water  and  nul  you  would  be  unable  to  meet  in 
rate? 

A.  Oh,  no  sir;  we  couldn't  do  it. 

Q.  Could  we  afford  to  put  our  local  rates  at 


140 


INTEB6TATE  COMMBBCE  RePOBTS— ThB  COMMISSIOir. 


Mat, 


noncompetitiye  stations,  what  few  we  have 
along  here,  on  a  basis  with  the  competitiye 
rates? 

A.  We  have  done  so,  to  a  certain  extent. 
We  have  to  scale  them  from  the  fact  that  a 
point  like  Tupelo,  or  Corinth,  or  West  Point, 
which  is  a  crossing  near  the  river,  is  in  direct 
connection  with  the  river.  If  Uielr  rates  are 
much  lower  than  the  stations  each  side  of 
them,  it  would  naturally  draw  the  business  to 
that  point  to  the  detriment  of  the  stations  on 
each  side.  Hence,  we  have  to  scale  those  rates ; 
and  a  low  rate  to  any  one  point  on  our  road 
naturally  fixes  the  rates  to  Uie  points  nearest; 
but  we  scale  it  up  and  down  from  those  points 
as  the  case  may  be.  We  are  in  the  habit  of  do- 
injT  it. 

Q.  It  is  to  the  interest  of  the  Railroad  Com- 
pany to  protect  its  territory  on  the  road,  or  to 
try  to  protect  it? 

A.  We  think  so;  and  we  try  to  do  it  as  near 
as  we  can. 

Q.  You  fix  the  rates  so  as  to  try  to  protect 
the  stations,  and  yet  to  control  the  business? 

A.  Yes  sir;  and  still  we  have  to  meet  the 
competition  at  these  other  points  in  connection 
with  the  river. 

By  the  Chairman: 

Q.  Has  it  been  the  case  that  at  any  time 
within  the  last  year  or  so  you  have  been  obliged 
to  abandon  any  business  at  Mobile  because  the 
rates  by  water  were  so  low  you  could  not  af- 
ford to  carry  it? 

A.  No  sir. 

Q.  You  have  carried  whatever  has  been  of- 
fered to  you? 

A.  Yes  sir;  we  have. 

Q.  Is  that  true  at  other  competitive  points? 

A.  Yes  sir;  at  those  competitive  points  on 
the  line  of  our  road  we  have  met  competition. 

Q.  And  you  have  taken  such  business  as 
was  offered  to  you? 

A.  Yes  sir. 

Q.  You  have  not  abandoned  any  business  in 
consequence  of  the  competition? 

A.  We  have  not  abandoned  any  business  in 
conseauence  of  the  competition. 

Q.  Could  you  tell  what  proportion  of  the 
business  carried  south  on  your  road  has  been 
business  to  those  points  where  the  rates  are 
forced  down  by  water  competition. 

A.  I  am  not  positive,  but  I  should  judge 
about  65  per  cent    I  am  not  positive  about  that 

Mr,  RusselL    Give  it  approximately. 

The  Witness.  I  see  Colonel  Talcott  has  the 
figures  on  that  I  am  not  prepared  to  answer 
that  question. 

Mr,  RusselL  That  is  all  set  forth  in  the 
schedule  attached  to  the  afildavit 

The  Witness*  (Referring  to  schedule.) 
The  through  tonnage  total  is  267,000  against 
227.000  local  in  1885  and  1886. 

Q.  What  do  you  mean  by  local  as  distin- 
guished from  through? 

A.  The  local  tonnage  is  tonnage  going  from 
one  point  to  a  local  station  on  our  road,  and 
the  through  tonnage  is  tonnage  from  a  com- 
petinepomt  to  a  competing  point. 

Q.  ulien  the  tonnage  fiom  6t  Louis  to 
Cairo  would  be  called  through  tonnage? 

A.  I  think  so;  yes  sir. 

Q.  And  from  Cairo  to  Tupelo? 


A.  It  has  not  been  so  considered,  but  It  might 
be  hereafter. 

Q.  I  wanted  to  know  simply  what  was  to  be 
understood  from  your  figures  there? 

A.  Tonnage  from  one  competing  point  to 
another. 

CommiMoner  Walker*  That  has  not  been 
so  treated  heretofore. 

The  Witness*  We  are  speaking  of  Tupelo. 
That  has  recently  become  a  competing  point 
within  the  last  three  or  four  weeks. 

Mr.  RnsselL  At  Corinth  and  Meridian  it 
would  be  true. 

The  Witness*  Yes  sir;  Meridian,  Mobile 
and  New  Orleans. 

Q.  Between  these  several  competing  points 
the  rates  would  be  higher  than  from  one  com- 
peting  point  to  another? 

A.  Yes  sir;  in  some  cases. 

Q.  Do  you  think  the  competition  is  such 
that  it  would  be  practicable  for  you  to  equal- 
ize the  rates  as  between  the  local  and  the  com- 
peting points? 

A.  It  would  be  very  disastrous  to  the  Mobile 
&  Ohio  Railroad  to  be  obliged  to  do  it 

Q.  You  say  the  competition  by  water  deter- 
mines the  rates.  Do  you  mean  that  the  rates 
are  put  down  first  of  all  by  the  water  carriers 
invmably  rather  than  the  carriers  by  rail? 

A.  Yes  sir;  the  water  carriers  make  the  rates 
first  and  the  railroads,  as  far  as  our  liue  is  con- 
cerned, if  we  see  proper  meet  their  rates  at  a 
fair  rate  of  insurance  higher.  We  make  a 
higher  rate  than  the  water  lines  do  usually^ 
and  can  maintain  a  small  differential  above 
Uieir  rates. 

Q.  For  the  last  few  years  it  has  been  the 
case  about  all  the  time  that  you  have  had  no 
understanding  with  the  water  carriers  as  to  the 
rates  to  be  charged  ? 

A.  I  know  of  no  understanding  for  a  num- 
ber of  years.  I  have  not  been  connected  with 
the  southern  roads,  however,  for  three  or  four 
years,  and  I  couldn't  say  positively  in  regard 
to  that;  but  for  fifteen  years  prior  to  1888  and 
for  the  last  six  months  we  have  had  no  arrange- 
ment with  them. 

Q.  Then  your  opinion  that  the  railroads 
could  not  afford  to  do  business  under  a  strict 
application  of  the  fourth  section  of  the  new  law 
is  based  upon  the  supposition  that  it  would  be 
impossible  for  vou  to  equalize  the  rates? 

A.  We  could  not. 

Q.  Between  local  and  competitive  stations? 

A.  In  my  opinion  we  could  not  possibly  do 
it 

Q.  Do  you  think  the  people  who  have  been 
your  customers  for  the  transportation  of  goods 
along  the  line  of  your  road  from  local  points 
have  been  satisfied  with  your  rates? 

A.  So  far  as  I  know  I  think  they  have  been. 

Q.  Have  vou  had  complaints  occasionally? 

A.  Sometimes  we  have  had  complaints;  yes 
sir. 

Q.  What  have  been  the  nature  of  those  com- 
pldnts?  Have  they  been  at  times  of  your 
rates,  or  have  they  been  of  discrimination  be- 
tween towns? 

A.  Both;  sometimes  one  and  sometimes  the 
other.  There  have  always  been  complaints, 
more  or  less.  I  have  not  received  very  many 
complidnts,  however,  since  I  have  been  con- 
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nected  with  the  Mobile  &  Ohio  Road.  I  have 
not  been  connected  with  It  but  a  few 
months. 

Q.  Tell  U8  what  complaints  you  have  re- 
ceived during  that  time,  from  whence  they 
have  come,  and  what  has  been  their  nature? 

A.  The  main  complaints  that  we  get  have  been 
from  some  of  our  local  stations  that  wanted  the 
same  rates  that  were  made  from  East  St.  Louis 
and  Cairo.  Some  wanted  lower  rates  in  order  to 
help  their  manufactures.  As  a  general  thing^we 
make  concesdons  at  our  local  stations  to  persons 
who  are  in  the  manufacturing  business.  For  in- 
stance, we  make  as  low  rates  as  we  can  on  cer- 
tain products  on  our  line.  On  the  southern 
portion  of.  our  Cairo  division  we  make  as  low 
rates  as  we  can  on  the  products  of  that  coun- 
try, ties,  piling  and  wood  blocks  that  are 
shipped  some  to  Cairo  and  some  to  East  St. 
Louis  for  the  manufacture  of  felloes,  spokes 
and  chairs.  It  is  nothing  but  wood ,  and  it  has 
to  be  carried  at  a  low  rate  in  order  to  allow  the 
manufacturers  to  get  their  raw  material  That 
also  is  true  south  of  Cairo  through  the  heavy 
lumber  district  between  there  and  Humboldt. 
That  is  local  however. 

Q.  Do  you  make  those  concessions  by  way 
of  classification  of  the  freight? 

A  In  some  cases  we  do  and  in  some  cases 
we  make  them  simply  arbitrarily. 

Q.  In  some  cases  you  make  them  to  a  par- 
ticular business. 

A.  Yes  sir;  but  thev  are  made  open  to  the 
public  for  whoever  wishes  to  take  advantage 
of  them. 

Q.  Do  you  mean  that  you  make  them  to 
everybody  who  cares  to  take  advantage  of 
them? 

A.  Certainly.  We  make  a  rate  of  $10  a  car 
between  two  stations  on  wood  blocks,  which  is 
open  to  everybody  who  wants  to  ship  wood 
blocks  between  these  stations. 

Q.  But  when  you  do  that  to  one  kind  of 
wood  manafacturer,do  you  make  the  same  rate 
to  all  other  kinds  of  wood  manufacturers? 

A.  I  would;  ves  sir. 

Q.  I  speak  of  your  course  in  the  past? 

A.  Yes  sir. 

Q.  When  you  make  it  to  one  kind  of  manu- 
facturer, do  you  make  it  to  all  other  kinds  of 
manufacturers? 

A.  Yes  sir.  We  try,  in  other  words,  to 
nourish  and  develop  all  the  manufacturers  on 
our  line,  and  if  it  Is  necessary  we  help  them 
in  that  way. 

Q.  Where  you  make  a  concession  to  a  man- 
ufacturer at  a  local  point,  and  a  manufacturer 
may  also  exist  at  a  competing  point,  you  do 
not  put  the  rate  down  at  the  local  point  to  the 
same  figure  it  is  at  the  competing  point,  I  sup- 
pose? 

A.  I  don't  recollect  of  an  instance  that  is 
parallel  with  your  question.  I  should  say  we 
would;  if  the  point  should  come  up,  I  should 
say  we  would.  I  think  I  would.  It  is  simply 
a  question  of  letting  the  manufacturers  live. 
The  timber  is  growing  there.  I  am  speaking 
BOW  particularly  of  Umber.  It  is  a  class  of 
business  that  requires  very  low  rates  in  order 
to  move  it,  and  in  order  to  allow  the  manufact- 
urers to  continue  their  business,  whether  at 
competitive  points  or  otherwise. 

Q.  You  give  it  of  course  sometimes  to  orig- 
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inate  manufacturing  I  suppose  as  well  as  nour- 
ishingit? 

A.  Possibly;  yes  sir. 

Q.  Suppose  at  some  point  between  Corinth 
.and  Jackson,  a  particular  wood  manufacturer 
should  spring  up  and  another  at  Corinth  at  the 
same  time.  Do  1  understand  that  in  a  case 
like  that  you  would  give  the  same  rates  to  the 
man  at  the  little  way  station  that  you  would  at 
the  competing  point  ? 

A.  We  could  afford  to  do  it  on  that  particu- 
lar class  of  business,  because  It  is  very  small. 
If  we  made  a  rate  at  Corinth  for  a  party  on 
wood  to  Cairo  for  instance  we  could  afford  to 
make  the  same  or  less  rates  at  any  point  be- 
tween Corinth  and  Cairo,  because  it  is  a  com- 
modity that  is — 

Q.  What  I  want  to  get  at  Is  your  general  cus- 
tom, ifyou  have  one. 

A.  We  have  no  general  custom  in  such  a 
case. 

Q.  Cases  of  that  sort  you  deal  with  special- 
ly? 

A.  Yes  sir;  individually. 

By  Ckmimisnon&r  Morrison: 

Q.  You  carry  in  Illinois  under  the  Illinois 
State  rates? 

Q.  From  East  St.  Louis  to  Cairo? 

A  We  don't  charge  the  full  Illinois  State 
rates,  except  in  some  instances.  In  the  lower 
classes  we  do  not. 

Q.  According  to  the  Illinois  classification 
there  is  no  instance  where  more  is  charged  for 
a  shorter  distance  than  a  longer  one? 

A.  No  sir. 

Q.  Have  you  been  charging  by  that  scale? 

A  No  dr. 

Q.  I  mean  for  freight  carried  in  Illinois? 

A.  Yes  sir;  I  understand  you.  You  mean, 
in  other  words :  Have  we  charged  less  to  Cairo 
than  we  have  to  a  point  this  side.  For  instance, 
suppose  we  were  at  East  St.  Louis — 

Q.  Starting  at  East  St.  Louis  the  rate  fixed 
by  the  Ulinois  Commission  gradually  rises  un- 
til you  get  to  Cairo? 

A.  We  have  the  river  competition  between 
East  St.  Louis  and  Cairo,  and  we  have  not 
scaled  our  rates  north  of  Cairo  to  conform  to  it. 

Q.  You  have  paid  no  attention  to  the  Illi- 
nois rates  in  Illinois? 

A.  Yes  sir;  we  do  in  our  local  business 
proper. 

Q.  I  mean  the  business  from  East  St.  Louis 
to  Cairo? 

A.  No  sir;  between  East  St.  Louis  and  Cairo 
we  do  not  "^ 

Q.  They  are  both  in  Illinois? 

A.  Yes  sir. 

Q.  How  do  you  get  around  that? 

A.  Well,  we  have  the  printed  tariffs  and 
they  are  filed  with  the  Illinois  Commissioners, 
ana  ^ey  have  not  disturbed  us  on  it  for  a 
good  many  years.  We  have  not  charged  more 
than  they  prescribed,  but  we  have  charged 
less,  as  Uie  competition  of  the  river  required 
us  to  do  it. 

Q.  For  the  longer  distance? 

A.  Yes  sir. 

Q.  This  rate  does  not  seem  to  have  the  Cairo 
point  on  it.  It  begins  at  East  St.  Louis  and 
stops  at  the  last  station  outside  of  Cairo. 
What  is  the  object  of  that? 
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A.  Because  the  Cairo  rates  are  lower  than 
the  rates  to  these  points. 

Q.  But  under  the  law  they  could  not  fix 
them  lower,  could  theyt 

A.  I  think  they  could.  We  have  so  taken 
it.  and  the  railroads  in  Illinois  haye  been  work- 
inj^upon  that  theory. 

Q.  They  gradually  rise  from  East  St  Louis 
down  to  Ca&o.  Take  the  fourth  class  freight. 
That  begins  at  seyen  cents  and  goes  up  to 
twenty-three.  You  haye  not  followed  that 
out,  I  understand? 

A.  We  haye  not  followed  that  out  as  far  as 
Cairo  proper  is  concerned  between  East  St 
Louis  and  Cairo.  We  haye  met  the  competition 
by  the  riyer.  I  did  not  intend  to  be  understood 
as  competing  with  Illinois  rates.  If  I  made  that 
statement  it  was  a  slip  of  the  tongue. 

Mr,  RusselL  He  means  he  neyer  exceeds 
the  maximum  rates  fixed. 

The  Witness*  We  neyer  charge  up  to  the 
maximum  rates  between  East  St  Louis  and 
Cairo.    Between  our  local  stations  we  do. 

By  OommMoner  Walker: 

Q.  Supposing  a  man  on  one  of  those  local 
stations  has  a  car  load  of  flour  he  wants  to  send 
to  Mobile.  Does  he  get  the  East  St.  Louis  rates? 

A.  He  does  now. 

Q.  How  long  has  he  been  getting  those 
rates? 

A.  Since  the  first  of  April. 

Q.  That  was  not  your  preyious  custom? 

A.  No  sir;  we  charged  about  six  cents  a  bar- 
rel higher  from  those  local  points  than  our 
East  St.  Louis  rates.  That  was  the  general 
custom  of  all  the  roads  in  Illinois,  both  east 
bound  and  south  bound. 

By  the  Chaimukn: 

Q.  Is  there  any  hardship  in  respect  to  that 
business  in  charging  the  East  St  Louis  rate  at 
local  stations? 

A.  I  think  not 

Q.  That  is,  you  think  you  can  conform  to 
that  rule  north  of  Cairo,  do  you? 

A.  Possibly  we  could,  so  far  as  we  are  di- 
rectly situated  in  Illinois,  which  is  only  a  few 
miles  from  East  St.  Louis.  We  could  not  do 
it  on  all  our  business,  I  think;  still  we  might 

Q.  Point  out  where  you  think  you  could  not 
doit 

A.  For  instance,  I  don't  think  we  could  be 
goyemed — in  other  words,  I  think  that  while 
we  might  charge  that  rate  to  a  flouring  mill 
near  East  St  Louis,  we  would  be  unable  to 
charge  the  same  rate  from  Mobile.  We  couldn't 
make  the  same  charges  on  all  property  to  all 
local  stations,  and  reduce  our  rates  on  a 
through  basis. 

Q.  What  freights  do  you  carry  to  local  sta- 
tions that  it  would  be  necessary  to  charge 
higher  rates? 

A.  In  some  cases  we  carry  flour  and  grain. 

Q.  Those  are  your  principal  items,  are  they 
not,  that  you  carry  to  local  stations  in  there? 

A.  Yes  sir;  grain  and  flour. 

Q.  Will  you  tell  us  what  has  been  your  ay- 
erage  rate  from  St  Louis  to  Mobile  since  you 
have  been  on  the  road? 

A.  On  flour  from  45  to  60  cents  a  barrel  and 
40  cents. 

Q.  What  haye  been  the  highest  intermedi- 
ate rates? 


A.  We  haye  charged  as  high  as  80  and  85 
cents  a  barrel 

Q.  Where  are  the  stations  at  which  yon 
haye  charged  those  rates? 

A.  Those  stations  are  between  these  two 
points. 

Q.  Between  Decatur,  Corinth  and  Meridian? 

A.  Yes  sir;  and  stations  below  Corinth  and 
below  Meridian  also. 

Q.  Is  that  a  considerable  business? 

A.  Yes  sir;  it  is  a  considerable  business;  that 
is,  it  is  a  large  proportion  of  traffic;  but  yery 
little  is  shipped  there  except  merchandise,  ba- 
con, min  and  flour. 

Q.  You  do  not  ship  merchandise  to  Mobile 
yery  much,  do  you? 

A.  Not  much;  no  sir. 

Q.  So  that  the  prices  of  merchandise  would 
not  be  much  affected  by  the  equalisation? 

A.  Not  to  Mobile. 

Q.  Are  there  any  other  items  of  freight  that 
are  considerable  in  amount  that  would  be  af- 
fected by  a  process  of  equalization? 

A.  Those  are  the  largest  proportion  of  our 
shipmenta 

Q.  Haye  you  brought  with  you  any  detailed 
statement  of  what  your  freights  haye  been  for 
the  last  year  at  the  seyeral  stations? 

The  witness*  The  seyeral  different  kinds 
of  freight  to  each  station? 

The  Chaimuui.    Yes. 

A.  No  sir;  I  haye  not  We  could  flle  it  with 
you  gentlemen,  if  you  desire  it 

By  Commiuoner  Waiker: 

Q.  You  haye  diyided  your  freight  into  class- 
es of  competitiye  and  noncompeUtiye? 

A.  Yes  sir. 

Q.  What  constitutes  competitiye  freight  un- 
der that  diyision? 

A.  Freiffht  either  to  or  from  a  point  that  is 
in  competition  with  other  lines,  either  water 
or  rail;  sometimes  both. 

Q.  How  many  such  points  haye  you  in- 
cluded in  this  ^eet  you  haye  submitted? 

A.  All  of  the  points  between  Mobile  and  St. 
Louis. 

Q.  How  many  are  there? 

A.  The  flrst  would  be  Enterprise. 

Q.  No;  the  flrst  would  be  Mobile. 

A.  Excuse  me.  Yes.  Then  Enterprise; 
next  Meridian,  then  Lauderdale,  Artesia,  West 
Point,  Tupelo,  Corinth,  Jackson,  Humbolt, 
Riyes,  Union  City,  Columbus,  (Mio,  Fercy 
and  East  St.  Louis. 

Mr,  RusselL  Also  Columbus  and  Aber> 
deen. 

The  Witness*  Columbus  and  Aberdeen 
reach  us  at  Artesia,  and  West  Point. 

Q.  Out  of  all  that  biftlness  you  haye  classl- 
fled  as  competitiye  business  about  how  much 
of  it  is  Mobile  business? 

A.  I  think  a  large  proportion  of  it,  so  far  as 
tonnage  is  concerned,  is  Mobile. 

Q.  What  do  you  mean  by  a  large  proportion; 
85  per  cent,  75  per  cent,  or  what? 

A.  I  couldn't  tell  without  looking  at  the 
flffures,  but  I  should  say  the  larger  proportion 
of  the  tonnage  was  to  Mobile. 

Q.  Do  you  mean  more  than  half? 

A.  Yes  sir;  I  should  think  so. 

Q.  Upon  this  sheet  which  you  haye  filed  as 
your  freight  tariff  a  large  number  of  those 
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places  yon  baye  mentioned  do  not  seem  to 
have  any  comp^tiTe  rates  given  them? 

A.  They  are  not  given  on  this  sheet  This 
sheet  is  just  exactly  as  it  was  printed,  although 
there  have  been  what  we  call  special  rates 
made  to  those  pc^ts. 

Q.  Then  this  sheet  does  not  correctly  diow 
the  rates  the  other  points  get? 

A.  That  ^eet  does  not  correctly  show  the 
rates  they  have  had  heretofore  at  some  of 
those  points. 

Q.  if  tiiat  was  posted  in  a  station,  then,  it 
would  not  convey  true  information  to  one 
town  as  to  the  rates  its  neighbor  was  getting? 

A.  It  would  at  this  time,  because  we  are 
working,  so  far  as  this  sheet  is  concerned, 
under  the  Interstate  Law. 

Q.  Are  you  working  aceording  to  that  sheet? 

A  Yes  sir;  we  are  now.  I  am  speaking  of 
it  before.    We  were  not  then. 

Q.  Tour  rate  then  from  East  St.  Louis  on 
flour  in  barrels  to  Mobile  is  50  cents,  to  Meri- 
dian 70  cents,  and  to  a  large  number  of  stations 
here  that  are  grouped  together  between 
Waynesboro  and  Eight  Mile  $1.13.  Is  that 
so? 

A.  Tes  sir:  I  think  so.    Car  loads  $1.07. 

Q.  When  you  get  up  above  Meridian  it  is 
over  |1? 

A.  Yes  sir;  for  some  distance,  until  we 
strike  what  we  call  this  group  which  is  af- 
fected by  the  competition  of  the  rates  on  the 
Tombigoee  River.  We  have  to  make  those 
rates  the  same  or  nearly  the  same. 

Q.  Aberdeen  and  Oolumbub  are  not  now 
treated  as  competitive  points? 

A.  Yes  sir.  I  mean  the  rates  are  made  to 
them  on  a  comx)etitive  basis. 

Q.  But  their  rates  are  stated  in  this  sheet? 

A.  Yes  sir. 

Q.  And  they  are  the  same  as  the  adjoining 
places? 

A  Yes  sir;  they  are  the  same  rates  that 
were  made  by  the  competition  and  it  was  ne- 
cessary for  them  to  be  made,  as  you  will  see, 
lower  than  other  rates. 

Q.  They  are  not  lower  than  any  rates  fur- 
ther north? 

A.  No  sir.    They  are  a  good  deal  lower — 

Q.  On  flour,  in  car  loads,  the  rate  is  98  cents, 
and  that  is  the  highest  rate  down  to  that  point? 

A.  Yes  sir;  but  that  whole  section  is 
grouped,  otherwise  we  would  make  the  rates 
to  AoCTdeen  and  Columbus  much  lower  and 
still  keep  up  our  grouping,  if  it  was  not  for 
the  effect  which  the  Aberaeen  and  Columbus 
rates  have  on  the  stations  between,  for  in- 
stance, Macon  and  Okolona,  something  over 
100  miles. 

Q.  Are  Aberdeen  and  Columbus  now  treated 
as  competitive  points  in  the  sense  that  freight 
coming  to  those  places  is  charged  less  than 
freight  to  points  further  north? 

A.  No  sir;  they  are  not  treated  as  competi- 
tive any  further  than  dmply  as  Uie  rates 
were  fixed  prior  to  the  first  of  April.  Those 
are  the  rates  that  were  in  effect  at  that  time, 
and  the  rates  that  are  in  effect  now.  We  had 
no  occasion  to  change  them,  either  to  lower 
them  or  to  raise  them.  Do  I  understand  you 
correctly? 

Q.  I  am  only  trying  to  understand  you. 

ISTEB  St. 


What  I  want  to  know  is  whether  this  dieet,  as 
it  stands  now,  is  what  you  are  working  under 
now  to  all  the  points  named  on  it? 

A  Yes  sir. 

By  Qfmmisskmer  "Brmfg^i 

Q.  You  give  special  rates  to  manufacturers 
and  industrial  enterprises,  do  you  not,  to  help 
in  the  development? 

A.  Yes  sir;  sometimes. 

Q.  And  you  do  it  because  there  is  a  statute 
of  the  State  of  Alabama  that  authorizes  it» 
do  you  not? 

A.  Yes  sir;  in  Alabama  we  do. 

Q.  The  railroad  Commission  Law  of  Ala- 
bama authorizes  that? 

A  Yes  sir. 

Q.  What  is  your  tariff  on  a  barrel  of  whis- 
ky from  St.  Louis  to  Mobile? 

A.  I  couldn't  say  exactly.  I  think  it  is 
somewhere  in  the  neighborhood  of  90  cents  or 

$1. 

Q.  Your  tariff  shows,  does  it  not? 

A.  Yes  sir. 

Q.  Just  look  at  it  and  tell  me. 

A.  (After  examining  tariff.)  80  cents  per 
100  pounds. 

Q.  How  many  hundred  pounds  are  there? 

A.  We  generally  calculate  a  barrel  of  whis- 
ky will  weigh  about  880  pounds.  That 
would  be  $1.14  a  barrel. 

Q.  What  is  the  freight  rate  on  a  barrel  of 
whisky  from  New  Orleans  to  Mobile  by 
water? 

A  I  couldn't  tell  you.  I  don't  know  as 
there  is  any  established  rate  by  water. 

Q.  What  is  it  by  rail? 

A.  I  think  it  would  be  about  57  cents. 

Q.  On  a  barrel? 

A.  Yes  sir.  I  think  so.  I  am  not  positive. 
I  haven't  got  their  rates,  but  I  think  that  is 
about  it. 

Q.  Do  you  know  what  is  the  freight  on  a 
barrel  of  whisky  by  steamboat  on  the  Missis- 
sippi River  from  St.  Louis  to  New  Orleans? 

A.  Yes  sir;  I  can  tell  you.  (Examines 
paper.)  I  haven't  them  here,  but  I  think  they 
were  in  effect  17i  cents  a  hundred.  They  fig- 
ured 350  pounds  to  the  barrel,  but  we  will  say 
880.    That  would  be  about  65  cents  a  barrel. 

Q.  Is  your  rate  from  St.  Loi^  to  Mobile 
made  to  meet  the  river  rate  from  St.  Louis  to 
New  Orleans? 

A.  Yes  sir. 

Q.  There  is  a  railroad  known  as  the  Louis- 
ville, New  Orleans  &  Texas  Road^that  runs 
along  down  the  Mississippi  River  much  nearer 
than  your  road  to  the  river,  is  there  not? 

A.  Yes  sir. 

Q.  How  much  nearer  does  it  run  to  the 
Minissippi  your  road  on  an  average? 

A.  I  should  suppose  100  miles^  probably. 
There  are  points  where  it  would  be  100  miles. 
Memphis  is  93  miles  away.  It  would  average 
100  miles. 

Q.  That  road  competes  directly  with  the 
Mississippi  River  at  various  points,  does  it  not? 

A  Yes  sir;  I  believe  it  does. 

Q.  Do  you  state  to  us  as  your  opinion  or  as 
a  matter  of  fact  that  that  ix>ad  does  not  pro- 
tect your  road  at  all  against  the  competition  of 
the  Mississip[^  River? 

A.  In  what  way? 
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Tou  make  your  rates  on  cotton  from  Mobile  to 
New  York  at  f  orty-fiye  cents  a  hundred,  and  out 
of  all  the  cotton  Uiat  is  shipped  to  Mobile  from 
the  interior  you  carry  only  about  two  or  three 
thousand  bales  from  here  to  New  York? 

A.  I  may  be  mistaken,but  I  think  we  only  car- 
ried a  yery  small  portion  of  it  this  year.  A  ffood 
portion  of  the  cotton  went  from  here  to  Liyer- 
pool,  and  went  to  New  York  by  ocean.  There 
Is  another  road  runnioff  between  here  and  New 
Orleans  that  is  a  great  deal  shorter  than  we  are. 
We  are  a  roundabout  line.  We  haye  to  take 
it  to  Meridian. 

Q.  Had  your  road  any  understanding  or 
jigreement  with  any  other  railroad  or  any  ship 
line  by  which  you  should  not  charge  more 
than  that  on  cotton? 

A.  No  sir. 

Q.  Or  that  you  should  charge  that  much? 

A.  No  sir.  We  haye  an  agreement  with  the 
liOuisyiUe  A  Nashyille  RoatTas  to  the  rates  to 
New  York  and  New  Orleans. 

Q.  You  maintain  that? 

A.  Yes  sir. 

Q.  What  is  that  agreement  in  substance? 

A.  ^mply  »B  agreement  that  we  will  charge 
those  rates. 

Q.  Whether  you  get  much  cotton  or  a  little? 

A.  Yes  sir. 

Q.  You  do  not  cut  as  you  do  at  Memphis? 

A.  We  haye  not  yery  much  this  year.  1 
presume  we  haye  done  it.  I  am  speaking  of 
this  year  only.  I  haye  not  been  connected 
with  this  road  yery  long.  We  haye  not  been 
cutting  this  year  yery  much.  We  haye  been 
pretty  honest,  I  think. 

By  Oammisnoner  Walker: 

Q.  What  do  you  say  you  get  for  that  cotton 
you  take  from  Mobile  to  New  York? 

A.  Forty-flye  cents  a  hundred. 

Q.  How  many  miles  is  the  rail  haul? 

A.  The  short  line? 

Q.  The  line  the  cotton  went  by. 

A.  Some  of  it  went  thirteen  or  fourteen 
hundred  miles,  I  should  judge;  twelye  or  thir- 
teen hundred.  We  took  some  to  Cairo,  and 
some  we  took  to  other  points  this  side. 

By  ifr.  Russell; 

Q.  I  want  to  ask  if  the  Mississippi  Commis- 
sion, in  fixing  the  rates  of  the  Mobile  &  Ohio 
Railroad,  do  not  recognize  competitiye  points? 

A.  Yes  sir. 


T.  M.  R.  Taleott  appeared  before  the 
Commission,  and  haying  been  duly  sworn,  was 
examined  as  follows: 

By  Mr,  Russell : 

Q.  What  business  are  you  engaged  in? 

A.  I  haye  been  connected  with  railroads  for 
a  great  many  years. 


Q.  How  many  years? 


Since  1855;  that  is,  about  thirty-two 
years. 

Q.  What  positions  haye  you  held  in  the 
railroad  seryice  during  that  lime? 

A.  1  commenced  as  an  engineer  in  the  con- 
struction work.  For  eighteen  or  twenty  years 
past  I  haye  been  a  general  manager  of  rail- 
roada. 

Q.  Of  what  ndlroad  were  you  general  man- 
ager? 

A.  Prior  to  the  time  I  came  to  the  Mobile 


&  Ohio  Road  I  was  the  general  mauM^er  of 
the  Richmond  &  Danyille  Railroad,  i  occu- 
pied that  position  for  some  twelye  or  thirteen 
years. 

Q.  Are  you  the  general  manager  of  the  Mo- 
bile &  Ohio  Railroad  at  present? 

A.  1  am,  sir. 

Q.  How  long  haye  you  been  in  that  position? 

A.  About  two  years  and  a  half. 

Q.  From  your  experience,  then,  you  thor- 
oughly understand  the  transportation  business? 

A.  I  think  I  do  understand  it  generally. 

Q.  You  haye  studied  it  yery  closely? 

A.  I  haye  studied  it  yery  closely.  I  do  not 
profess  to  know  all  about  it,  though. 

Q.  Does  it  eyer  cost  a  less  sum  in  an  aggre- 
gate to  transport  a  giyen  amount  of  f re^ht 
for  a  longer  than  for  a  shorter  distance? 

A.  Yes  sir;  sometimes.  Sometimes  the 
difference  in  terminal  charc^s  alone,  the  cost 
of  receiying  and  deliyering  freight,  would  pay 
for  the  transportation  a  long  dStance. 

Q.  Is  there  any  other   reason  b^de  the 

freat  cost  of  maintaining  stations  for  light 
usiness,  why  local  freight  costs  more  than 
through  freight? 

A.  Yes  sir.  The  general  cost  of  transport- 
ing through  freij^ht  is  less  than  that  of  trans- 
porting local  freight. 

Q.  C  through  and  local  freights  are  carried 
on  the  same  train,  is  not  the  cost  of  transport- 
ing them  a  like  distance  the  same? 

A.  In  one  sense,  yes;  but  the  additional  cost 
of  transporting  the  through  freight  oyer  and  . 
aboye  the  cost  of  transporting  the  local  freight 
which  has  to  be  transported.  Is  yery  much  less 
than  the  cost  of  tran^>orting  the  local  freight 
on  that  train.  It  does  not  add  in  proportion 
to  the  increased  amount  of  freight  to  tne  cost 
of  the  train. 

Q.  What  is  the  relatiye  cost  of  transporting 
eqiud  amounts  of  local  and  through  fright  on 
the  same  train? 

A.  Well  sir,  answering  to  the  best  of  my 
recollection  of  the  results  of  my  inyesti^tion 
into  that  subject,  I  should  say  that  adds  it 
about  23  or  24  per  cent  to  the  cost  There- 
fore, I  may  say  the  cost  of  the  local  business 
being  taken  as  100,  the  cost  of  the  through  ad- 
ded to  that  would  be  about  23  per  cent. 

Q.  That  is  as  twenty-three  is  to  one  hun- 
dred? 

A.  Yes  sir.  I  haye  not  those  figures  accu- 
rately fixed  in  my  mind,  but  that  1b  approxi- 
mately correct. 

Q.  Is  the  cost  of  transporting  through  less 
than  the  cost  of  transporting  local  freights 
when  they  are  transported  on  different  trams? 

A.  It  is  sir. 

Q.  When  you  speak  of  the  cost  of  trans- 
portation what  do  you  mean? 

A.  I  mean  the  cost  of  moying  the  freight 
from  one  place  to  another  on  the  train. 

Q.  Are  there  not  other  expenses  besides  the 
mere  cost  of  transportation;  and  if  so,  what 
are  they? 

A.  There  are.  There  are  the  terminal  or 
station  expenses,  and  there  are  also  the  fixed 
expenses  of  the  road. 

Q.  How  do  the  terminal  or  station  expenses 
on  through  freight  compare  with  those  on 
local  freight? 

A.  They  are  yery  much  less;  as  much  less. 
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Q.  In  aDT  respect? 

A.  I  don  t  think  it  does.  I  never  knew  of 
its  protecting  us  to  any  great  extent 

Q.  It  competes  witli  you,  does  it  not? 

A.  It  competes  with  us  as  it  competes  with 
the  river.  All  of  those  roads  are  in  competi- 
tion with  each  other. 

Q.  But  it  competes  with  the  river  to  a  much 
greater  extent  than  it  does  with  vou? 

A.  It  has  more  close  competition  with  the 
river  I  should  judge  than  we  do. 

Q.  I  understood  you  to  say  in  answer  to 
Judge  Cooley  that  the  Mississippi  River  boats 
made  the  rate,  and  then  that  you  conformed  to 
it.    Did  I  understand  you  correctly? 

A.  The  boats  make  the  rates,  and  if  we  see 
proper  we  make  our  rates  to  conform. 

Q.  Did  I  understand  you  correctly  to  an- 
swer Mr.  Russell  in  his  examination  that  ^ou 
did  not  know  what  the  rates  on  the  nver 
were;  that  they  kept  the  rates  hid  from  you? 

A.  In  some  cases  they  do. 

Q.  Is  it  not  their  rule?  Is  it  not  only  now 
ancT  then,  and  only  after  great  effort,  that  you 
find  out  what  theu*  rate  is  in  any  instance? 

A.  The  Anchor  Lines  generally  do  keep 
their  rates  printed;  that  is,  uiev  have  a  printed 
blank  that  they  fill  m,  and  they  furnish  it  to 
certain  of  their  shippers.  They  furnish  it  to 
the  Merchants'  Exchange,  and  they  are  the 
nominal  rates  that  the  Ainchor  Line  charge. 

Q.  But  they  charge  as  much  more  as  they 
please? 

A.  They  charge  as  much  mpre  as  they  please; 
and  in  some  cases  to  large  shippers  in  lar^e 
quantities,  to  be  shipped  at  one  Ume,  they  will 
make  special  rates  for  them,  and  charge  much 
less  than  their  regular  established  rates. 

Q.  Will  you  please  inform  us  how  it  is  that 
you  are  able,  to  make  your  rates  conform  to  or 
compete  with  rates  thus  hid  and  kept  secret 
from  you,  and  of  which  you  know  nothing 
imtU  after  they  are  made? 

A.  Sometimes  we  cannot,  and  the  boats  take 
the  freight.  We  don't  get  it  simply  because 
we  don^  know  what  their  rates  are. 

Q.  And,  therefore,  you  just  shoot  around 
in  the  dark  and  make  the  best  rates  you  can? 

A.  Sometimes  that  is  true;  there  is  no  doubt 
about  that. 

Q.  What  is  the  cotton  rate  over  your  road 
from  Mobile  to  eastern  points.  New  York  and 
Boston? 

A.  The  cotton  rate  has  been  45  centa  a  hun- 
dred pounds;  $2.25  a  bale. 

Q.  To  New  York? 

A.  Yes  sir. 

Q.  What  is  it  now? 

A.  I  do  not  know. 

%What  is  your  cotton  rate  from  Meridian 
ew  York? 

A.  Two  dollars  and  seventy-five  cents. 

Q.  What  is  it  from  Ei^erprise? 

A.  I  couldn't  say  without  looking,  but  I 
think  it  is  about  the  same. 

Q.  What  is  it  from  Aberdeen? 

A.  Aberdeen  is  $4.05, 1  think. 

Q.  What  is  it  from  Artesia? 

A.  I  think  it  is  the  same.  I  am  quoting  from 
memory,  but  I  am  nearly  correct.  I  would 
have  to  look  at  the  tariff  to  be  sure,  but  I  am 
getting  it  approximately  correct 

Q.  What  is  it  from  Corinth? 


A.  It  is  very  low  from  Corinth.  It  is  based 
upon  Memphis.  On  compressed  cotton  I  think 
it  is  about  50  cents  a  hundred;  $3.50  a  bale,  I 
think. 

Q.  Will  you  please  explain  to  us  how  Mem- 
phis compels  you  to  make  such  a  rate  as  that 
at  Corinth? 

A.  Simply  because  the  actual  rate  on  com- 
pressed cotton  from  Memphis  to  New  York  is 
30  cents  a  hundred,  which  is  $1.50  a  bale,  and 
the  rate  by  the  Memphis, &  Charleston  Rail- 
road to  Corinth  is  so  low  we  would  have  to 
make  a  low  rate  from  Corinth  in  order  to  get 
any  of  the  business.  I  will  say  that  we  get 
very  little  of  it  It  is  taken  mostly  by  tne 
Memphis  &  Charleston  Road. 

Q.  If  I  understand  you,  Memphis  makes  a 
lower  rate  on  cotton  for  New  York  and  eastern 
points,  with  no  other  competition  than  that  of 
the  Mississippi  River,  to  New  Orleans  and 
thence  by  ocean,  and  alone  at  Mobile  the 
competition  of  the  ocean? 

A.  That  is  it,  so  far  as  the  actual  facts  are 
concerned.  The  Memphis  rates  should  be  88 
cents  a  hundred.  They  should  be  118  per  cent 
of  the  St  Louis  rate;  that  is  the  rule;  but  as  a 
matter  of  fact,  owing  to  the  competition  at 
Memphis  by  railroad  and  water,  taking  the 
cotton  to  New  Orleans,  and  there  taking  the 
low  ocean  rate  from  New  Orleans  out,  they 
have  been  obliged  to  cut  those  rates  in  order  to 
do  the  business  all  around.  In  some  cases  it 
has  affected  our  rates  to  the  east,  in  conse- 
quence of  the  fact  that  they  had  to  make  low- 
er rates  in  order  to  meet  the  competition  from 
the  river  to  New  Orleans  and  the  ocean  rate 
from  New  Orleans  to  New  York. 

Q.  What  is  the  ocean  rate  from  Mobile  to 
New  York  on  cotton? 

A.  I  really  do  not  know.  There  \»  no  estab- 
lished ocean  rate  that  I  know  of.  There  is  no 
regular  line  of  steamships  running  to  New 
York. 

Q.  Upon  what  is  your  rate  from  Mobile  to 
New  York  based,  if  there  is  no  established 
ocean  rate? 

A.  It  is  based  upon  the  rate  that  was  made 
all  roil  from  Mobile  to  New  Orleans  and  the 
ocean  rate  from  New  Orleans  added. 

Q.  What  is  the  ocean  rate  from  New  Or^ 
leans? 

A.  Thirty  cents. 

Q.  What  is  it  from  here  to  New  Orleans? 

A.  Fifty  or  75  cents:  75  cents  is  the  rate— 
15  cents  a  hundred  added  to  80  makes  45  cents. 

Q.  You  maintain  these  rates  I  have  ques- 
tioned you  about,  do  you? 

A.  We  have  this  last  season;  yes  sir. 

Q.  From  Mobile,  Enterprise,  Meridian,  Ab- 
erdeen and  Corinth? 

A.  Yes  sir.  We  have  taken  no  cotton,  how- 
ever, from  Corinth.  I  don't  think  we  have 
taken  a  bale. 

Q.  About  what  amount  have  you  carried 
from  Mobile  east? 

A.  Well,  but  a  very  small  quantity;  I  don't 
know  exactly  how  much;  two  or  three  thou- 
sand bales,  I  presume. 

Q.  Not  more  than  that? 

A.  No  sir,  I  think  not.  I  may  be  mistaken. 
I  can  very  easily  give  you  the  inf ormatioii  if 
it  iv  important 

Q.    you  compete  here  cvrith  the  ocean,  and 
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you  make  your  rates  an  cotton  from  Mobile  to 
New  York  at  forty-five  oents  a  himdred,  and  out 
of  all  the  cotton  Uiat  is  shipped  to  Mobile  from 
&e  interior  you  carry  only  about  two  or  three 
thousand  bales  from  here  to  New  York? 

A.  I  may  be  mistaken^but  I  think  we  only  car- 
ried a  very  small  portion  of  it  this  year.  A  ^ood 
portion  of  the  cotton  went  from  here  to  Liver- 
pool, and  went  to  New  York  by  ocean.  There 
is  another  road  running  between  here  and  New 
Orleans  that  is  a  great  deal  shorter  than  we  are. 
We  are  a  roundabout  line.  We  have  to  take 
it  to  Meridian. 

Q.  Had  your  road  any  understanding  or 
.agreement  with  any  other  railroad  or  any  ship 
line  by  which  you  should  not  charge  more 
than  that  on  cotton? 

A.  No  sir. 

Q.  Or  that  you  should  charge  that  much? 

A.  No  sir.  We  have  an  agreement  with  the 
Louisville  &  Nashville  Road  as  to  the  rates  to 
New  York  and  New  Orleans. 

Q.  You  maintain  that? 

A.  Yes  sir. 

Q.  What  is  that  agreement  in  substance? 

A.  Simply  »B  agreement  that  we  will  charge 
those  rates. 

Q.  Whether  you  get  much  cotton  or  a  little? 

A.  Yes  sir. 

Q.  You  do  not  cut  as  you  do  at  Memphis? 

A.  We  have  not  very  much  this  year.  I 
presume  we  have  done  it.  I  am  speaking  of 
this  year  onlv.  I  have  not  been  connected 
with  this  road  very  long.  We  have  not  been 
cutting  this  year  very  much.  We  have  been 
pretty  honest,  I  thiDk. 

By  ChmmiuiUyMr  Walker: 

Q.  What  do  vou  say  you  get  for  that  cotton 
you  take  from  Mobile  to  New  York? 

A.  Forty-five  cents  a  himdred. 

Q.  How  many  miles  is  the  rail  haul? 

A.  The  short  line? 

Q.  The  line  the  cotton  went  by. 

A.  Some  of  it  went  thirteen  or  fourteen 
hundred  miles,  I  should  judge;  twelve  or  thir- 
teen hundred.  We  took  some  to  Cairo,  and 
some  we  took  to  other  points  this  side. 

By  ifr.  Russell: 

Q.  I  want  to  ask  if  tiie  Mississippi  Commis- 
sion, in  fixing  the  rates  of  the  Mobile  &  Ohio 
Railroad,  do  not  recognize  competitive  points? 

A.  Yes  sir. 


T«  H*  B.  Taleott  appeared  before  the 
Commission,  and  having  been  duly  sworn,  was 
examined  as  follows: 

Bj  Mr,  Russell: 

Q.  What  business  are  you  engaged  in? 

A.  I  have  been  connected  with  railroads  for 
a  great  many  years. 

Q.  How  many  years? 

A.  Since  1855;  that  is,  about  thirty-two 
years. 

Q.  What  positions  have  you  held  in  the 
railroad  service  during  that  time? 

A.  I  commenced  as  an  en^eer  in  the  con- 
Btmctlon  work .  For  eighteen  or  twenty  years 
past  I  have  been  a  general  manager  of  rail- 
roads. 

Q.  Of  what  ndlroad  were  you  general  man- 
ager? 

A.  Prior  to  the  time  I  came  to  the  Mobile 
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&  Ohio  Road  I  was  the  general  manage  of 
the  Richmond  &  Danville  Railroad.  loccu- 
pied  that  position  for  some  twelve  or  thirteen 
years. 

Q.  Are  vou  the  general  manager  of  the  Mo- 
bile &  Ohio  Railroad  at  present? 

A.  I  am,  sir. 

Q.  How  long  have  you  been  in  that  position? 

A.  About  two  years  and  a  half. 

Q.  From  your  experience,  then,  vou  thor- 
oughly understand  the  transportation  business? 

A.  1  think  I  do  understand  it  generally. 

Q.  You  have  studied  it  very  closely? 

A.  I  have  studied  it  very  closely.  I  do  not 
profess  to  know  all  about  it,  Uiough. 

Q.  Does  it  ever  cost  a  less  sum  in  an  aggre- 
gate to  transport  a  given  amount  of  freight 
for  a  longer  than  for  a  shorter  distance? 

A.  Yes  sir;  sometimes.  Sometimes  the 
difference  in  terminal  charc^s  alone,  the  cost 
of  receiving  and  delivering  freight,  would  pay 
for  the  transportation  a  long  d&tance. 

Q.  Is  there  any  other   reason  beside  the 

freat  cost  of  maintaining  stations  for  light 
usiness,  why  local  freight  costs  more  than 
through  freight? 

A.  Yes  sir.  The  general  cost  of  transport- 
ing through  freight  is  less  than  that  of  trans- 
porting local  freight. 

Q.  H  through  and  local  freights  are  carried 
on  the  same  train,  is  not  the  cost  of  transport- 
ing them  a  like  distance  the  same? 

A.  Li  one  sense,  yes;  but  the  additional  cost 
of  transporting  the  through  freight  over  and . 
above  the  cost  of  transporting  the  local  freight 
which  has  to  be  transported.  Is  very  much  less 
than  the  cost  of  tran^>orting  the  local  freight 
on  that  train.  It  does  not  add  in  proportion 
to  the  increased  amount  of  freight  to  tne  cost 
of  the  train. 

Q.  What  is  the  relative  cost  of  transporting 
equifil  amounts  of  local  and  through  freight  on 
the  same  train? 

A.  Well  sir,  answering  to  the  best  of  my 
recollection  of  the  results  of  my  investigation 
into  that  subject,  I  should  say  that  adds  it 
about  23  or  24  per  cent  to  the  cost.  There- 
fore, I  may  say  the  cost  of  the  local  business 
being  taken  as  100,  the  cost  of  the  through  ad- 
ded to  that  would  be  about  28jper  cent. 

Q.  That  is  as  twenty-three  is  to  one  hun- 
dred? 

A.  Yes  sir.  I  have  not  those  figures  accu- 
rately fixed  in  my  mind,  but  that  1b  approxi- 
mately correct 

Q.  Is  the  cost  of  transporting  through  less 
thaii  the  cost  of  transporting  local  freights 
when  they  are  transported  on  different  trams? 

A.  It  is  sir. 

Q.  When  you  speak  of  the  cost  of  trans- 
portation what  do  you  mean? 

A.  I  mean  the  cost  of  moving  the  freight 
from  one  place  to  another  on  the  train. 

Q.  Are  there  not  other  expenses  besides  the 
mere  cost  of  transportation;  and  if  so,  what 
areUiev? 

A.  There  are.  There  are  the  terminal  or 
station  expenses,  and  there  are  also  the  fixed 
expenses  of  the  road. 

Q.  How  do  the  terminal  or  station  exi)enses 
on  through  freight  compare  with  those  on 
local  freight? 

A.  They  are  very  much  less;  as  much  less. 
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I  may  say,  on  the  Mobile  &  Ohio,  as  the  result 
of  my  examinations,  as  seven  cents  compared 
with  sixty  cents  in  some  cases. 

Q.  It  costs  that  much  more  to  handle  the 
local? 

A.  It  costs  as  much  as  sixty  cents  in  some 
cases,  and  it  costs  as  little  as  seven  cents  in  some 
cases  at  lunctionalpoints  which  include  the 
through  freight.  That  includes  the  through, 
and  the  through  must  be  even  less  than  tmit 
It  cannot  be  more. 

Q.  What  do  you  mean  by  the  fixed  ex- 
penses; what  are  they? 

A.  By  fixed  expenses  I  mean  those  expenses 
that  are  not  affected  by  the  transportation 
done;  either  a  greater  or  a  less  amount  of 
transportation  done. 

Q.  Can  YOU  give  a  full  explanation,  so  that 
the.  Commission  may  understand  it? 

A.  They  include  the  maintenance  of  road 
ways  and  structures;  everything  that  is  under 
the  rails  which  is  affected  by  the  volume  of 
the  traffic;  the  taxes,  the  insurance  on  prop- 
erty and  also  the  cost  of  administration,  to  a 
very  large  extent.  Administration  is  gener- 
ally conofdered  a  fixed  expense. 

Q.  A  railroad  would  nave  these  fixed  ex- 
penses whether  it  did  any  through  business  or 
not;  if  it  did  exclusively  a  localDusinees? 

A.  Yes  sir. 

Q.  What  proportion  of  the  total  expenses 
of  the  Mobile  &  Ohio  Railroad  are  the  fixed 
expenses? 

A.  A  little  less  than  40  per  cent  sir. 

Q.  If  the  present  frdght  tariff  on  the  Mo- 
bile &  Ohio  Railroad  were  increased,  what  are 
the  expenses  that  would  be  increased? 

A.  The  terminal  expenses  would  be  in- 
creased slightly,  and  the  car  and  train  expenses 
would  be  increased  materially. 

Q.  Would  these  expenses,  or  any  of  them, 
be  doubled  if  the  present  freight  traffic  were 
doubled? 

A.  No  sir;  none  of  them  would  be  doubled; 
some  nearly  so,  but  none  of  them  actually, 
unless  the  increased  traffic  was  divided  into 
through  and  local  in  exactly  the  same  propor- 
tion as  the  present  traffic.  Then  both  titdn 
and  car  exi)enses  would  be  exactly  doubled. 

Q.  What  proportion  of  the  whole  expense 
of  the  freight  service  are  train  expenses,  and 
how  much  would  they  be  increased  if  the 
freight  traffic  of  the  Mobile  &  Ohio  Raihroad 
were  doubled? 

A.  The  train  expenses  are  pretty  nearly  24 
per  cent.  They  may  be  one  more  or  one  less 
on  the  Mobile  A  Ohio.  They  would  be  in- 
creased by  doubling  the  traffic  in  the  same 
relative  proportion  of  through  and  local  very 
nearly,  if  not  exactlv,  double. 

Q.  What  proportion  of  the  whole  expenses 
are  car  expenses,  and  how  much  would  they 
be  increased  if  the  freight  traffic  of  the  rail- 
road were  doubled? 

A  According  to  my  recollection  about  28 
or  24  per  cent.*  It  would  not  vary  much  from 
that.  If  the  traffic  was  doubled  in  the  same 
proportion  as  now,  through  and  local,  that 
would  be  about  the  sum;  but  not  if  the 
through  was  increased  and  not  the  local.  That 
wouldnot  be  done.  It  would  not  double 
those  expenses,  or  the  train  expenses  either. 


Q.  Are  not  the  train  expenses  leas  for 
throng  than  for  local  trains? 

A.  Yes  sir. 

Q.  Can  you  explain  that? 

A.  I  sp^k  of  the  through  trains  on  the  Mo- 
bile &  Ohio  Road,  and  the  through  trains  are 
moved  on  shorter  schedule,  there  beine  no 
stops  to  distribute  and  receive  local  freight. 
The  consumption  of  fuel  and  some  other  ex- 
penses are  therefore  less  on  the  through  than 
liiey  would  be  on  the  local  trains. 

Q.  Do  cars  generally  carry  heavier  loads  on 
through  or  on  local  trains? 

A.  On  through  trains  they  generally  carry 
heavier  loads,  for  the  reason  that  parts  of  loads 
are  taken  out  at  many  stations  in  distributing 
local  business;  besides  which  the  through  bu^ 
ness  is  generally  more  heavily  loaded  into  the 
cars.  We  have  more  of  it  and  can  load  the 
cars  to  better  advantage. 

Q.  You  get  more  tonnage  out  of  the  same 
amount  of  car  service? 

A.  We  get  more  tonnage  out  of  the  same 
amount  of  car  service  on  the  through  than  on 
the  local  trains. 

(^.  Does  the  heavier  loading  make  any  ma- 
terial addition  to  the  cost  of  carrying  the  carsf 

A.  It  adds  necessarily  to  the  consumption 
of  fuel  and  it  adds  necessarily  to  tide  wear  and 
tear  of  the  train.  It  adds  somewhat,  but  not 
a  great  deal,  to  the  wear  of  the  running  gear; 
but  it  does  not  affect  quite  a  number  of  the  ex- 
penses or  the  road. 

Q.  Would  not  the  car  expenses  be  less  for 
through  than  for  local  business  by  reason  of 
the  lonfi;er  haul? 

A.  Yes  sir;  they  would  be,  for  the  reason 
that  on  the  long  haul  we  get  more  service  cut 
of  the  cars  at  the  same  time  than  we  do  on 
local  business,  and  as  some  of  the  expenses  of 
maintaining  cars  are  due  to  the  time  and  not 
to  the  mileage,  that  would  be  the  case. 

Q.  Then  your  engines  and  cars  make  a> 
greater  mileage  per  annum  on  through  busi- 
ness than  they  do  on  local  businesa? 

A.  They  do  sir? 

Q.  Is  not  the  cost  of  motive- power  less  oa 
through  than  on  local  trains? 

A.  It  is  in  this  respect:  that  the  larcer 
amount  of  work  being  done  by  the  motivo 
power  on  through  trains  than  on  local  trains  it 
b  a  smaller  element  of  cost  in  the  transporta- 
tion. 

Q.  Do  you  include  interest  on  the  value  of 
engine  and  cars  as  part  of  the  tirain  and  car 
expenses,  or  should  it  not  be  taken  into  ac- 
count as  an  element  of  the  cost? 

A.  We  do  not  include  it  as  a  part  of  the  ex- 

K)nses,  but  it  undoubtedly  should  be  taken 
to  account  as  a  part  of  the  cost,  being  inter- 
est on  the  working  capital 

Q.  Should  not  the  interest  on  the  warehouses 
used  for  freight  be  taken  into  account  in  de- 
termining the  station  or  terminal  expenses:  and 
if  so,  would  it  be  greater  charge  on^throughor 
on  local  freights? 

A.  It  should  b<d  taken  into  account,  and  it 
would  be  a  greater  charge  on  local  thAn  on 
through  freight,  for  the  reason  that  a  very 
large  proporuon  of  the  through  freight  is  not 
received  in  warehouses  and  delivered  into 
warehouses,  but  is  received  in  cars  alreadj 
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loaded  and  la  delivered  partly  the  same  way. 
Of  course  it  has  at  some  pout,  either  at  the 
commencement  or  at  the  end  of  the  trip  to  be 
treated  in  that  way;  but  so  far  as  the  Mobile 
&  Ohio  Railroad  is  concerned,  that  is  our  ex- 
perience. 

Q.  So  at  a  local  station  you  have  to  have  a 
station  house  and  an  agent  to  do  the  business, 
if  you  do  not  do  a  ton  a  day  or  a  week? 

A.  Yes  sir;  sodletimes  the  State  Commis- 
sioners require  us  to  have  those  when  the  busi- 
ness is  very  small  and  sometimes  we  are  verv 
willing  to  do  it  ourselves  when  not  compelled, 
in  order  to  give  the  f acilties  to  enable  business 
to  develop  mere  which  otherwise  could  not  be 
developed. 

Q.  is  it  not  your  opinion  that  the  local 
freight  should  pay  all  the  fixed  expenses  on  a 
railroad? 

A.  It  is  my  opinion  that  the  fixed  expenses 
should  be  paid  by  the  locaL 

Q.  For  what  reason? 

A.  I  think  that  the  principle  Is  one  than  can 
be  compared  to  the  highways  of  the  coimtiy 
over  which  the  wagon  transportation  is  done. 
For  instance,  each  county  pays  for  the  main- 
tenance of  its  own  roads.  The  adjoining 
counties  passing  through  there  get  the  benefit, 
and  they  mdntain  theur  own  roads,  The  sys- 
tem of  railroads  has  grown  up  by  the  con- 
struction of  roads  to  accommodate  the  local 
business^  and  it  is  only  by  extensions  and  con- 
nections made,  sometimes  designedlv  and  some- 
times accidentally,  that  the  througn  lines  are 
established.  When  those  roads  are  local,  in 
many  cases  the  local  business  paid  for  the 
maintenance  of  the  road;  and  when  the  new 
additional  business  was  offered  by  means  of 
connections,  it  added  nothing  to  the  mainten- 
ance of  the  road  ;'and  at  least  there  can  be,  in  mv 
opinion,  no  injustice  in  making  the  local  busi- 
ness pay  for  the  maintainance  of  the  road  that 
accommodates  the  local  business. 

Q.  Should  the  cost  of  transportation  have 
any  influence  upon  the  rates,  except  to  deter- 
mme  the  lowest  rates  to  be  charged  under  any 
^  circumstances? 

A.  I  think  not  sir.  I  think  that  it  should 
undoubtedly  control  the  rates  so  far  as  to  al- 
low no  rate  to  be  made  at  less  than  the  cost  of 
transportation;  but  I  am  unable  to  see  why  a 
small  profit  out  of  a  business  is  not  as  good 
when  made,  or  a  large  amount  of  business  if 
it  cannot  be  made  otherwise,  either  in  a  large 
volume  of  haul  for  short  distances  or  in  freights 
hauled  for  long  distances — ^just  as  good  as 
made  out  of  a  smaller  amount  of  transporta- 
tion. I  think  the  value  of  the  products  at 
the  place  of  production,  and  their  value  at  the 
point  of  consumption,  must  necessarily  control 
rates  to  a  very  great  extent. 

By  the  dubirman: 

Q.  Tou  sp^k  of  through  business  and  local 
business.  In  your  testimony  what  have  you 
called  through  business? 

A.  I  mean  the  through  business  which  is 
Carried  lone  distances  over  the  road  between 
termini  or  between  junction  points  or  between 
termini  and  junction  points. 

Q.  Do  you  mean,  speaking  of  your  own 
road,  the  business  which  is  carried  from  one 
of  these  competing  points  to  another? 

A.  Tes  sir. 
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Q.  That  is  what  you  mean  by  through 
rates? 

A.  Yes  sir. 

Q.  And  local  business  is  what  originates  be- 
tween any  two  of  those  points.  Now  as  I  un- 
derstand you,  you  say  the  cost  of  handling  a 
given  amount  of  local  freight  between  those 
points  is  very  mudi  greater  than  the  same 
amount  of  through  freight  carried  the  same 
distance? 

A.  Yes  sir. 

Q.  It  is  very  much  greater? 

A.  Yes  sir. 

Q.  How  do  you  make  that  out? 

A.  I  make  it  out  in  this  way:  In  the  first 
place  the  through  rate  we  get  by  competition 
is  for  freight  in  excess  of  the  regular  freight 
that  is  shipped,  and  therefore  I  consider  that 
it  is  not  to  be  charged  with  the  fixed  expenses. 

Q.  Exactly.  You  start  out  then  with  the 
theory  that  the  fixed  expenses  should  be 
charged  upon  the  local  business? 

A.  I  do. 

Q.  And  it  is  in  that  wav  that  you  make  out 
the  cost  of  handling  the  local  freight  to  be  so 
much  more? 

A.  In  that  way  it  is  that  I  make  it  cost  so 
much  more;  yes  sir.  , 

Q.  They  you  say,  too,  that  the  cost  for  station 
and  other  expenses  is  very  much  more  for 
local  freight? 

A.  Yes  sir. 

Q.  Do  you  mean  that  strictly  now? 

A.  I  do;  yes  sir; 

Q.  Take  your  station  expenses  at  these  com- 
petitive points.  Do  you  say  that  the  station  ex- 
penses at  the  local  stations  oetween  are  greater 
m  proportion  to  the  business  than  at  the  com- 
petitive points? 

A.  I  do  sir. 

Q.  In  making  that  estimate,  do  you  take'into 
account  your  station  buildings  and  everything 
of  that  sort? 

A.  Yes  sir;  I  take  the  actual  cost  of  hand- 
ling the  business. 

Q.  Do  you  take  into  account  the  expense  of 
the  buildings  at  the  stations  for  the  purpose  of 
doing  business? 

A.  No  sir;  I  have  not  been  taking  into  ac- 
count the  cost  of  buildings  or  interest  on  it; 
but  that  is  an  element  that  should  be  consid- 
ered.   I  had  not  considered  it. 

Q.  You  do  not  charge  that  to  either  kind  of 
bunness? 

A.  No  sir. 

Q.  But  you  start  out  with  a  theory  that  the 
fixed  expenses  should  be  thrown  upon  the 
local  business?  Tell  us  why  that  should  be 
done. 

A.  I  start  V^ith  that  Idea  on  the  prin- 
ciple that  the  roads — I  will  make  an  illustra- 
tion of  it  as  cominff  within  my  own  experi- 
ence. A  road  is  built  up  to  a  certain  num1»^ 
of  miles  In  the  country  from  a  market  town,  a 
central  point.  It  accommodates  the  local  busi- 
ness of  that  country.  That  road  is  extended 
from  time  to  time,  until  it  reaches  the  state 
line.  That  was  the  terminus  of  the  road.  All 
the  business  of  that  State  went  over  the  road 
and  maintained  the  road.  A  road  Is  built  up 
In  the  adjoining  State  and  connected  with  that 
road.  Thatgave  the  opportunity  to  do  through 
business.    We  were  glad  to  take  on  that  road. 
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-which  happened  to  be  under  my  manaffemeht, 
any  business  we  could  get  from  the  adjoining 
state  that  would  pay  more  than  the  cost  of  trans- 
X>ortation — through  business — ^because  it  was 
that  much  additional  net  reyenue  in  the  treas- 
ury of  the  company. 

Q.  Has  there  been  any  road  within  your 
knowledge  built  in  recent  times  for  the  mere 

gurpose  of  accommodating  local  traffic;  as  for 
istance  the  traffic  between  Mobile  and  the 
first  competing  point  north  of  Mobile? 

A.  Yes  sir. 

Q.  Name  any  such  road? 

A.  I  will  have  to  go  back  to  where  I  have 
been .  I  am  too  recently  here.  The  Richmond 
&  Mechlenburff  was  so  built  in  Virginia,  to 
furnish  an  outlet  to  the  business  of  Clarksville 
via  Eeysville  on  the  Richmond  «&  Danville 
Road.  The  construction  of  that  is  one  in- 
stance  sir 

Q.  How  is  it  with  the  Mobile  &  Ohio  Road? 
Was  that  built  to  accommodate  exclusively  the 
business  between  these  competing  points  in 
such  a  sense  that  the  cost  of  all  these  fixed 
charges  ought  to  be  put  upon  the  local  busi- 
ness? 

A.  It  was  built  under  charters  from  the  sev- 
eral States  undoubtedlv  with  the  intention  of 
making  a  continuous  line,  but  also  for  the  ac- 
commodation of  the  States. 

Q.  Was  not  that  road  buUt  just  as  much  for 
the  through  business  as  for  the  local  business? 

A.  That  I  could  not  say  sir,  because  I  am 
not  familiar  with  the  history  of  the  Mobile  «& 
Ohio  Railroad. 

Q.  Is  it  not  a  fact  that  a  road  is  quite  as 
likely  to  be  built  for  through  business,  mainly 
or  exclusively,  as  to  be  built  for  local  business 
mainly  or  exclusively;  and  are  there  not  in  this 
region  of  country,  roads  that  have  been  built 
almost  exclusively  for  through  business? 

A.  I  cannot  say  that  there  have  been  any 
roads  built  almost  exclusively  for  through 
business  in  this  country,  but  I  may  be  igno- 
rant of  the  facts  in  the  case.  So  far  as  my  ad- 
vice as  an  engineer  is  concerned,  I  can  only 
say  that  I  would  rather  advise  the  building 
of  a  road  for  lo(^  business  than  for  competi- 
tive business  in  this  country,  from  my  experi- 
ence in  it. 

Q.  I  think  you  would  be  quite  wise  in  that; 
but  of  course  the  facts  are  what  we  are  en- 
deavoring to  get  at  I  want  to  get,  if  I  can, 
the  basis  of  your  theory,  that  fixed  charges 
ou^ht  to  be  imposed  upon  the  local  business 
rather  than  the  through  business;  and  for  that 
purpose  I  would  like  to  ascertain,  if  the  fact 
18  within  your  knowledge,  whether  as  a  mat- 
ter of  fact  the  roads  are  more  likely  to  be  built 
for  local^business  exclusively,  than  for  through 
business,  or  for  local  business  nudnly,  rather 
than  for  through  business. 

A.  I  could  not  answer  that  of  my  own 
knowledge,  for  the  reason  that  I  am  not  a 
builder  or  projector  of  railroads. 

Q.  In  order  to  get  at  what  ought  to  be  paid 
by  the  local  business,  you  spoke  of  charging 
what  it  would  cost  to  bring  it  out.  You 
would  charge  higher  rates  upon  it  because  the 
price  is  low  at  the  point  where  you  find  it.  Is 
not  the  price  or  the  value  of  the  product  that 
you  find  there,  dependent  very  largely  upon 
what  you  charge  to  bring  it  out? 


A.  To  some  extent;  yes  sir. 

Q.  Is  it  not  almost  exclusively? 

A.  It  does  largely  influence  the  price. 

Q.  If  instead  of  charging  so  much  upon  it, 
instead  of  applying  a  theory  that  impedes  the 
fixed  charges  upon  it,  you  were  to  apply  a 
theory  so  as  to  impose  It  upon  the  through 
traffic,  rather  than  upon  the  local  traffic,  or  to 
equalize  it  between  them,  ^ould  mot  the  effect 
be  that  the  competitive  traffic  would  receive 
much  more  benefit  from  the  transportation 
than  it  now  does,  and  the  local  traffic  much 
less? 

A.  If  we  charge  the  fixed  expenses  to  the 
competitive  traffic? 

Q.  If  you  apportioned  them  between  the 
local  and  the  through  traffic,  instead  of  charg- 
ing them  all  to  the  local  traffic? 

A.  We  ^ould  reduce  the  volume  of  our 
competitive  traffic  by  that  means,  and  we 
should  reduce  the  profit  in  our  treasury  that 
much. 

Q.  That  might  not  be  so  under  all  circum- 
stances, might  it? 

A.  I  do  not  know  of  any  circumstances  in 
which  it  would  not  be  the  case,  except  where 
we  are  not  doing  business  we  might  do. 

Q.  But  certainly  when  you  spei^  of  the 
value  of  your  service  to  the  local  traffic,  and 
estimate  that  value  by  the  increase  in  the  price, 
that  increase  is  almost  co-incident,  is  it  not, 
with  the  charge  you  impose  upon  it  for  carry- 
ing it?  Is  not  that  the  fact?  The  value  you 
impart  to  it  by  bringing  it  forward  is  the 
amount  you  charge  for  bringing  it  forward,  is 
it  not? 

A.  I  do  not  think  we  add  to  the  value  of  the 
product  we  transport,  by  transporting  It. 

Q.  It  is  worth  so  much  more.  Here,  for 
instance,  you  pick  up  local  traffic  at  a  station 
north  of  Mobile,  and  brine  It  to  Mobile.  You 
charge  a  dollar  for  bringing  it  to  Mobile.  It 
is  worth  a  dollar  more  when  you  get  it  here 
than  it  was  when  it  was  up  in  the  woods,  and 
therefore  you  say  your  services  in  bringing  it 
down  are  worth  a  dollar? 

A.  No  sir. 

Q.  How  do  you  estimate  it? 

A.  In  the  first  place,  I  think  it  is  worth 
more  here,  not  because  we  bring  it  here.  It  is 
worth  more  here,  and  therefore  it  would  stand 
transporting.  It  might  not  stand  transporting. 
For  instance,  bricks  won't  stand  so  much  of  a 
rate  as  bacon  will.  If  we  could  not  transport 
bricks  at  a  price  that  would  enable  them  to  be 
put  on  the  market,  for  the  difference  in  the 
throuffh  rate  between  where  they  are  made 
and  where  they  are  sold,  they  simply  would 
not  come  there.  If  we  had  to  charge  as  much 
for  bricks  as  we  do  for  bacon,  they  certainly 
would  not  come. 

Q.  The  bricks  at  the  local  stations  north 
of  here,  would  be  worth  as  much  there  as  here, 
less  the  cost  of  bringing  them  here,  would 
they  not? 

A.  Yes  sir. 

Q.  And  then  the  value  up  there  would  be  in 
proportion  to  what  you  charged? 

A.  It  would  depend  upon  what  it  cost  to 
get  them  to  market.  Transportation  is  an  ele- 
ment in  trade. 

By  CommiBgum^r  Morrison: 

Q.  Do  you  remember  what  you  charged  for 


( 


1887. 


Proobbdings  at  Mobile— T.  M.  R.  Talcott. 


149 


a  barrel  of  flour  from  St.  Louis  to 


brio 
Mobile 

A.  No  sir ;  I  do  not.  I  am  not  familiar  with 
the  rates.  I  could  only  tell  by  referring  to  the 
tariff;  but  I  can  do  that. 

Q.  Do  you  remember  at  what  local  point  be- 
tween East  St.  Louis  and  Mobile  you  charge 
an  equal  rate  to  the  rate  you  charge  to  Mobile? 
A.  No  sir;  I  could  not  tell  you. 
Oomfmssioner  Walker.  It  is  on  the  sched- 
ule. It  is  the  fifth  station  on  the  list,  and  it  is 
not  one  fifth  of  the  way  down. 

Q.  You  charge  for  one  fifth  the  distance 
the  same  rate  you  do  for  the  whole  distance. 
I  understand  the  road  was  built  for  the  accom- 
modation of  the  local  traffic,  and  therefore 
they  must  pay  the  Mobile  rate. 

A.  No  sir;  I  don't  think  the  rate  there  is 
dependent  on  the  Mobile  rate.  The  Mobile 
rate  is  dependent  on  something  else,  and  the 
freight  could  not  be  carried  except  at  that  rate. 

Q.  I  understand  you  to  justify  it  on  that 
ground;  that  the  road  was  nuilt  for  local  ac- 
commodation, and  therefore  they  could  justly 
and  rightly  bear  an  increased  tax. 

A.  A  higher  rate  than  for  through  business; 
yes  sir. 

Q.  The  truth  about  the  history  of  the  matter 
is  that  this  road  was  built  in  exactly  the 
other  way,  as  I  remember  it.  It  was  a  land 
grant  road.  Land  was  granted  on  condition 
that  the  road  should  go  to  Mobile.  That  is 
my  recollection  about  it.  It  was  to  be  a 
Uirou^h  road. 

A.  It  was  a  land  grant  railroad.  I  know 
that  fact. 

By  Ctmimissioner  Walker: 

Q.  I  should  like  to  know,  in  a  word,  what 
you  have  been  talking  about  when  you  were 
talking  about  through  freight  and  local  freight. ' 
Through  freight,  if  I  understand  you,  is 
freight  that  originates  at  any  of  these  compet- 
ing points? 

A.  Yes  sir. 

Q.  And  local  freight  is  freight  that  origi- 
nates at  local  stations? 

A.  Freight  that  originates  at  local  stations; 
yes  sir. 

Q.  So  that  freight  that  starts  from  East  St. 
Louis  you  call  through  freight? 

A.  Yes  sir. 

Q.  Whether  it  eoes  to  Mobile  or  whether  it 
stops  at  Eight  Mile? 

A.  No  sir;  not  necessarily.  It  is  through 
freight  over  one  division  of  the  road. 

Q.  How  do  you  treat  freight  that  originates 
at  £a8t  St.  Louis,  in  this  discrimination  you 
have  been  talking  about  making?  If  it  stops 
at  Cairo,  what  is  it? 

A.  It  is  through,  sent  on  through  trains. 

Q.  If  it  stop  at  Meridian,  what  is  it? 

A.  Through. 

Q.  If  it  stops  at  Eight  Mile,  what  is  it? 

A.  It  it  stops  eight  miles  out  here  at  a  sta- 
tion, it  is  through  for  the  upper  division.  It 
is  through  over  several  divisions. '  It  may  be 
distributed  and  landed  on  a  local  train  at  the 
last  point. 

Q.  Then,  in  making  the  proportions  in  the 
litres  that  have  been  submitted,  did  you  di- 
v&e  your  road  up  into  divisions? 

A«  Our  divisions  are  made,  necessarily. 

Q.  Yoa  do  not  answer  my  question.    In 
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making  these  schedules  that  have  been  put  in 
here,  aid  you  divide  your  road  into  divisions? 

A.  In  tne  rates? 

Q.  In  determining  what  is  through  freight 
and  what  is  local  freight? 

A.  No  sir.  The  through  freight  on  the  tar- 
iffs is  competitive  freight 

Q.  Freight  that  could  be  taken  by  other 
roaas  in  competition  with  the  Mobile  &  Ohio 
Road? 

A.  Yes  siri  The  local  is  that  which  is  des- 
tined to  or  shipped  from  a  local  point 

Q.  Freight  which  is  destined  to  or  shipped 
from  a  local  point? 

A.  Yes  sir. 

Q.  That  is  different  from  what  you  stated 
first? 

A.  That  is  it 

Q.  Wherever  it  is  taken  on? 

A.  Yes  sir. 

Q.  Whether  taken  on  at  a  junction  point  or 
at  a  local  point? 

A.  Yes  sir.  It  has  got  to  be  carried  on  a  lo- 
cal train,  in  order  to  be  delivered  at  that  local 
point  The  through  is  practically  the  competr* 
tive  business. 

By  GomnUsiioner  lSra,ggi 

Q.  What  were  the  cotton  receipts  of  the  Port 
of  Mobile  last  season? 

A.  The  total  cotton  receipts  I  do  not  know, 
nor  could  I  tell  you  exactly  what  they  were 
last  season  by  the  Mobile  &  Ohio,  because  I 
have  not  the  figures. 

Q.  I  am  not  asking  exactly  to  a  bale.  I  am 
only  asking  approximately. 

A.  I  suppose  somewhere  in  the  neighbor- 
hood of  two  thousand  bales.    I  don't  know. 

Q.  How  much  would  you  say  approximately 
there  were  this  season? 

A.  I  should  say  about  the  same,  sir,  as  far  as 
I  know. 

Q.  You  were  speaking  of  the  local  stations 
along  this  road  bearing  the  fixed  charges.  Do 
you  not  know  as  a  historical  fact  that  the  Mobile 
&  Ohio  Railroad  was  largely  built  by  means  of 
a  donation  of  land  made  by  the  Coneress  of  the 
United  States,  extending  along  that  line  of  rail- 
road from  Mobile,  Alabama,  to  Cairo,  on  the 
Ohio? 

A.  I  do  sir.  My  knowledge  of  that  is  that  the 
United  States  (Government  gave  to  the  several 
States  certain  lands  which  were  donated  by 
the  States  to  the  Mobile  &  Ohio  Railroad  Ck)m- 
pany  to  build  its  road. 

Q.  And  they  were  on  each  side  of  the  line 
of  road  from  Mobile  to  Cairo? 

A.  I  don't  know  about  that;  only  in  two 
States,  I  think;  that  is  my  impression.  I  do 
not  know.    I  don't  find  any  records  of  the  land. 

Q.  In  Tennessee? 

A.  In  Tennessee  or  Kentucky.  I  don't  find 
any  records  of  land  grant  lands;  none  what- 
ever. 

Q.  But  a  very  large  ouantity  of  land  was  do- 
nated in  Alabama  and  Mississippi? 

A.  I  know  nothing  of  the  lands,  except  so 
far  as  they  are  now  on  hand;  not  very  easily 
got  rid  of  either. 

Q.  The  City  of  Mobile  subscribed  very  large- 
ly to  the  building  of  the  road,  did  it  not? 

A.  I  know  nothing  of  that. 

Q.  Don't  you  know  that,  as  a  matter  of  his- 
torical fact? 
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A.  I  do  not;  I  have  beard  80. 

Q.  And  the  counties  along  the  line  given 
them  did  the  same  thing  as  the  cities,  did  they 
not? 

A.  I  don't  know,  sir. 

Q.  Don't  you  know  that,  as  a  matter  of  his- 
torical fact? 

A.  I  do  not. 

Q.  You  are  not  very  familiar  then  with  the 
history  of  this  road? 

A.  No  sir;  I  am  not. 

Q.  What  are  your  cotton  rates  from  Aber- 
deen to  Oorinth? 

A.  I  should  have  to  look  at  the  rate  sheets 
to  answer  that.  (Examines  rate  sheet.)  It  is 
the  rate  made  by  Uie  Mississippi  Commission, 
$1.75  per  bale. 

Q.  You  charge  that? 

A.  Yes  sir. 

Q.  From  Meridian,  what  is  the  rate  to  Cor- 
inth? 

A.  The  rates  are  the  maximum  rates  fixed 
by  the  Commission,  $3.50  a  bale. 

Q.  From  Enterprise,  what  is  the  rate  to  Cor- 
inth? 

A.  From  Corinth  to  Enterprise  $2.50,  the 
same  as  Meridian. 

Q.  What  is  your  cotton  rate  from  Aberdeen 
to  Mobile? 

A.  I  will  have  to  speak  of  that  from  memory. 
I  think  it  is  $2.50.  That  is  my  recollection; 
but  I  couldn't  speak  positively. 

Q.  What  is  it  from  Meridian  to  Mobile? 

A.  I  think  it  is  $1.75,  sir. 

Q.  What  is  it  from  Enterprise  to  Mobile? 

A.  The  same,  I  think,  as  to  Meridian,  sir. 
I  am  speaking  altogether  from  memory,  and  I 
have  not  looked  at  those  rates  for  some  time 
past. 

Q.  In  point  of  fact  the  Mobile  &  Ohio  Rail- 
road was  built  upon  the  idea,  from  the  start, 
that  it  should  be  a  railroad  from  Mobile  to 
Cairo  on  the  Ohio  River.  If  that  is  so,  and  if 
in  point  of  fact  the  government  of  the  United 
States  further  made  large  donations  of  land  to 
it,  and  bonds  were  subscribed  by  the  City  of 
Mobile  and  other  local  points  alonfi^  the  line  to 
aid  in  its  construction,  do  you  still  think  and 
say,  under  those  circumstances,  that  the  local 
points  along  the  road  ought  to  bear  all  the 
fixed  charges,  and  that  the  through  freights 
ought  to  hive  the  benefit  of  them? 

A.  I  do  not  see  that  that  makes  any  differ- 
ence, sir.  My  understanding  about  the  land 
grant  roads  is  that  when  the  government  made 
those  contributions  it  was  because  the  States 
were  too  poor  to  build  railroads  for  the  ac- 
commodation of  the  country,  without  some  out- 
side aid,  and  therefore  the  United  States  (Gov- 
ernment came  in  and  helped  the  States  to  build 
the  roads  that  they  could  not  otherwise  build. 

Q.  It  was  not  the  road  itself  that  was  fur- 
nishing these  lands? 

A.  So  sir;  as  I  understand. 

Q.  It  was  not  the  company  that  was  furnish- 
ing these  bonds  that  Mobile  and  other  points 
subscribed  for? 

A.  No  sir;  of  course  not.  The  bonds  and 
the  land  were  in  the  nature  of  subscription.  I 
suppose  that  was  the  way  the  railroads  were  all 
built  at  that  time;  by  subscription  of  stock. 

Q.  About  how  much  of  the  cotton  at  the 
port  of  Mobile  was  exported  last  season? 


A.  I  think  between  twenty- five  and  thirty 
thousand  bales  were  exported  by  steamers.  I 
don't  know  anything  about  any  other  exports. 

Q.  Do  you  mean  from  the  Port  of  Mobile 
proper? 

A.  Yes  sir. 

Q.  Have  you  any  cotton  factories  here? 

A.  No  sir;  not  that  I  know  of.  There  is  one 
factory  that  uses  some  cotton,  that  makes  a 
cotton  rope,  I  think;  but  I  don't  know  of  any 
other. 

Q.  Is  it  not  a  matter  of  fact  that  the  balance 
of  that  cotton  went  by  rail  by  way  of  New 
Orleans,  and  was  shipped  from  there? 

A.  I  think  not  sir.  I  don't  think  it  all  went 
that  yrKv, 

Q.  Where  did  it  go? 

A.  I  think  a  considerable  amount  went  by 
rail  to  the  eastern  cities  from  here.  I  don  t 
know  how  much  last  year,  but  in  past  years  I 
have  looked  at  it,  and  I  have  found  usually 
from  thirty-five  to  forty  thousand  bales  were 
shipped  out  of  Mobile.  Whether  it  went  to  Uie 
northern  cities  or  not,  I  can't  tell,  because  our 
records  don't  show;  but  I  think  the  shipments 
from  Mobile  by  the  Mobile  &  Ohio. 

Q.  Last  season  the  Mobile  &  Ohio  took  only 
two  or  three  thousand? 

A.  No  sir;  I  don't  think  the  Mobile  *&  Ohio 
would  have  fallen  of^  from  thirty-five  to  forty 
thousand  bales  to  as  low  as  two  or  three 
thousand ;  but  what  it  is  I  don't  know.  We 
have  not  made  up  the  statistics,  and  they  have 
not  come  under  my  eye  yet.  We  don't  gen- 
erally make  them  up  until  about  this  time  in  the 
season.  I  don't  understand  that  this  was  the 
amount  taken  out  by  the  Mobile  &  Ohio.  My 
impression  is  that  Mr.  Depew  referred  to  what 
the  Mobile  &  Ohio  took  for  New  Orleans,  and 
not  to  what  it  took  out  of  Mobile.  We  don't 
take  much  for  New  Orleans.  We  take  very 
little. 

Q.  But  you  do  take  it  over  your  main  line 
to  eastern  points? 

A.  Yes  At;  some  goes  to  eastern  points,  and 
some  may  go  to  interior  factories.  I  don't 
know  where  it  goes  to.  All  I  know,  where  I 
have  looked  out  and  noticed,  is  that  we  take 

generally  from  thirty-five  to  forty  thousand 
ales  of  cotton  out  of  Mobile,  of  which  I  am 
sure  not  more  than  two  or  three  thousand  bales 
go  to  New  Orleans,  via  Meridian.  I  say  I  am 
sure.  I  am  not  sure,  but  I  would  estimate  it 
is  not  more  than  that. 


T.  O*  Bush*  of  the  Mobile  Chamber  of 
Commerce,  appeared  before  the  Commission 
and  was  duly  sworn. 

The  Witness.  I  will  read  our  memorial, 
which  is  very  short,  and  then  make  a  short 
statement.  (The  witness  then  read  the  memo- 
rial of  the  Mobile  Chamber  of  Commerce.)  I 
would  simply  state,  Mr.  Chairman,  very  brief- 
ly,  that  the  Mobile  Chamber  of  Commerce 
was  induced  to  take  this  action  by  reason  of 
the  fact  that  up  to  the  present  time  in  the  his- 
tory of  the  commerce  of  Mobile,  since  rail- 
roads have  been  bringing  through  freights  to 
this  city,  they  have  universally  recognized  the 
rates  oi  water  transportation  by  way  of  New 
Orleans  down  the  Mississippi  River,  coming 
down  the  Ohio  River  and  the  Missisdppi  Riv- 
er, and  either  coming  from  New  Orleans  bjr 
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'rater  to  tlie  City  of  Mobile,  or  coming  from 
l^ew  Orleans  to  mobile  by  rail.    As  far  as  I 
know,  the  rates  that  prevau  to-day  are  the  rates 
that  were  regulated  by  the  water  routes  on 
flour,  proyisions  of  all  kinds,  and  grain.    That 
•seems  to  be  the  rate.    For  instance,  the  total 
<:ost  on  a  barrel  of  flour  down  the  Mississippi 
Biver  to  New  Orleans  is  in  the  neighborhood 
of  80  cents  and  about  20  or  25  cents  from  there 
here,  making  a  total  of  50  or  65  cents.    I  be- 
lieye  the  present  rate  from  St.  Louis  tonday, 
all  rail  to  New  Orleans,  is  82  or  85  cents;  about 
that  proi>ortion.    The   merchants  of  Mobile 
haye  no  appehension  whateyar  as  to  the  course 
that  may  be  taken  in  regard  to  this  Law,  as  they 
are  getting  their  freights  to  Mobile  at  a  reason- 
able rate,  haying  access  to  all  eastern  cities  and 
centers  by  the  ocean,  and  hayingaccess  to  the 
western  cities  by  the  Mississippi  Riyer.    They 
apprehend,  howeyer,  that  if  in  the  enforcement 
of  this  Law,  so  far  as  Mobile  is  concerned,  not 
knowlne  whether  that  would  result  in  the  rais- 
ing of  urough  rates  or  the  lowering  of  local 
rates,  they  were  entirely  thrown  upon  water 
transportation  for  their  goods,  so  far  as  the 
West  is  concerned,  their  interests  would  be  en- 
clangered  by  the  lone  time  consumed  by  water 
transportation.    Indeed,  merchants  who  deal 
heayfly  In  that  class  of  goods  would  necessari- 
ly be  compelled  to  carry  unusually  large  stocks, 
anticipating  their  wants.    Prices  nowadays  of 
articles  of  that  kind  are  subject  to  such  sud- 
<len  and  yiolent  fluctuations  that  that  would 
subject  the' merchants  hereto  yery  great  losses. 
For  instance,  I  can  recall  a  year  only  two  or 
three  years  back,  when,  from  the  beginning  of 
the  season,  as  we  term  it  here  in  the  fall,  un- 
til late  in  the  spring,  those  heayy  articles  of 
western  produce  were  on  a  continual  decline. 
Our  merchants  made  nothing.    They  more 
generally  lost  on  such  articles.    Then,  again, 
we  feel  that  in  this  progressiye  age  we  ought 
to  be  entitled  to  the  priyileges  of  rapid  and 
•quick  transportation  that  are  accorded  all  cities 
Dy  rail  in  competition  with  others.    It  is  a 
matter  of  fact  that  our  dty  is  unfortunately 
situated,  in  so  far  as  the  country  immediately 
•contiguous  to  it  is  concerned.     We  haye  to  so 
•oyer  a  belt  of  poor  barren  pine  country  nearly 
100  mDes,  to  reach  those  markets  to  which  we 
are  accustomed  to  sell,  and  to  which  we  dis- 
tribute our  supplies  and  our  merchandise.    If 
we  are  not  in  some  way  enabled,  by  reason  of 
the  geographical  position  we  haye,  by  reason 
of  the  blessings  under  proyidence  and  nature 
we  have  by  our  location,  to  get  our  goods  here 
at  a  low  rate,  we  cannot  become  a  distributing 
center  on  railroad  lines  especially.    We  haye 
oar  riyers,  a  system  of  riyers  perhaps  unex- 
celled by  any  in  the  Union;  and  if  we  are  cut 
oS  from  railway  transportation  by  reason  of 
being  unable  to  compete,  we  are  left  entirely 
to  the  riyers.    Of  course  we  do  not  know  what 
•course  the  railroads  will  pursue  as  to  their  lo- 
-caJ  tariffs,  and  therefore  we  do  not  know  how 
imperatiye  it  will  be  for  us  to  lay  our  goods 
down  here  at  the  lowest  possible  price.    We 
iiave  irr^;ular  lines  of  steamers  from  New 
York  to  £is  place.    The  adyantage  accruing 
from  that  has  been  eyident,  from  the  fact  that 
it  has  produced  a  considerable  reduction  in  rail 
rates  from  New  York  to  Mobile.    A  line  of 
steamers  from  here  to  New  York  compels  a 
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recognition  on  the  part  of  railroads  of  Mobile 
as  a  port.  This  line  has  been  somewhat  irreg- 
ular, and  for  that  reason,  and  for  the  reason 
that  there  is  scarcely  a  good  excuse  why  a 
steamship  should  charge  less  from  New  YorK  to 
Mobile  than  from  New  York  to  New  Orleans, 
it  has  put  its  rates  considerably  below  the  rates 
existing  by  rail.  For  instance,  if  we  take  the 
first  clfl^  rate  by  rail,  say  75  cents  a  hundred, 
the  steamships  put  their  rates  at  50  cents.  I 
doubt  whether  the  business  was  at  all  lucrative 
to  the  steamship  line  at  that  price;  but  from 
the  fact  that  it  was  necessary,  in  many  in- 
stances, for  merchants  to  delay  the  shipment 
of  their  goods  in  order  to  ayail  themselves  of 
the  opportunity  of  patronizing  this  line,  it  was 
necessary  for  them  to  offer  extra  inducements. 
However,  if  it  was  a  regular  line,  with  a  steam- 
er running  once  a  week  from  New  York  to 
MobUe,  it  would  have  compelled  a  reduction 
of  rates  by  rail  on  all  lines  running  into  Mo- 
bile. We  then  simply,  in  substance,  ask,  be- 
lieving tiiat  the  letter  of  the  fourth  clause  of 
this  bUl  means  there  are  some  places  that,  at 
the  discretion  of  this  Commission,  can  be  omit- 
ted, and  can  have  these  privileges  that  they 
naturally  enjov,  we  feel  that  we  are  not  trans- 
gressing propriety  to  ask  of  you  that  Mobile 
shall  be  numbered  among  those  places. 

By  Chmmismner  l^rtLgg : 

Q.  What  is  the  time  by  steamship  from  here 
to  New  York? 

A.  It  is  about  seven  or  eight  days  on  an  av- 
erage. 

Q.  What  is  the  time  from  New  Orleans? 

A.  About  the  same.  They  sometimes  make 
the  time,  I  think,  in  six  days.  They  have 
faster  steamers  there;  but  the  same  steamer 
and  the  same  speed,  I  presume,  would  make 
about  the  same  time  from  here  as  from  New 
Orleans;  not  much  difference. 

Q.  Is  it  or  not  a  fact  that  the  City  of  Mobile 
has  subscribed  largely  to  build  up  these  rail- 
roads in  the  interior? 

A.  I  think  it  did,  sir. 

Q.  The  Mobile  &  Ohio? 

A.  Yes  sir. 

Q.  The  Mobile  &  Montgomery? 

q!  And  the  Mobile  &  New  Orleans? 

A.  I  don't  think  they  subscribed  anything 
to  the  Mobile  &  New  Orleans.  The  losses  were 
very  great,  of  course,  to  the  original  subscrib- 
ers. The  diflSculties  that  arose  during  the  war 
put  the  roads  into  bankruptcy,  and  they 
changed  hands  and  ownership,  and  the  origi- 
nal owners,  of  course,  lost  their  stock. 

Q.  All  these  roads  down  here  did  go  through 
bankruptcjr,  did  they  not? 

A.  Yes  sir,  all  of  them. 

Q.  I  mean  consequent  upon  the  war? 

A.  Yes  sir. 

By  the  Chairman : 

Q.  Are  you  interested  in  any  of  the  railroad 
property  terminating  here? 

A.  No  sir;  I  am  interested  and  connected 
with  the  Mobile  &  Birmingham  Road  we  are 
trying  to  build  from  here  to  Birmingham.  My 
interest  is  commercial.  I  am  a  merchant  in 
Mobile. 


Samael  Brown  appeared  before  the  Com- 
mission and  was  duly  sworn. 
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A.  I  do  not;  I  have  heard  so. 

Q.  And  the  counties  along  the  line  given 
them  did  the  same  thing  as  the  cities,  did  they 
not? 

A.  I  don't  know,  sir. 

Q.  Don't  you  know  that,  as  a  matter  of  his- 
torical fact? 

A.  I  do  not 

Q.  You  are  not  very  familiar  then  with  the 
history  of  this  road? 

A.  No  sir;  I  am  not 

Q.  What  are  your  cotton  rates  from  Aber- 
deen to  Corinth? 

A.  I  should  have  to  look  at  the  rate  sheets 
to  answer  that.  (Examines  rate  sheet.)  It  is 
the  rate  made  by  the  Mississippi  Commission, 
$1.76  per  bale. 

Q.  You  charge  that? 

A.  Yes  sir. 

Q.  From  Meridian,  what  is  the  rate  to  Cor- 
inth? 

A.  The  rates  are  the  maximum  rates  fixed 
by  the  Commission,  $2.50  a  bale. 

Q.  From  Enterprise,  what  is  the  rate  to  Cor- 
inth? 

A.  From  Corinth  to  Enterprise  $2.50,  the 
same  as  Meridian. 

Q.  What  is  your  cotton  rate  from  Aberdeen 
to  Mobile? 

A.  I  will  have  to  speak  of  that  from  memory. 
I  think  it  is  $2.50.  That  is  my  recollection; 
but  I  couldn't  speak  positively. 

Q.  What  is  it  from  Meridian  to  Mobile? 

A.  I  think  it  is  $1.75.  sir. 

Q.  What  is  it  from  Enterprise  to  Mobile? 

A.  The  same,  I  think,  as  to  Meridian,  sir. 
I  am  speaking  altogether  from  memory,  and  I 
have  not  looked  at  those  rates  for  some  time 
past. 

Q.  In  point  of  fact  the  Mobile  &  Ohio  Rail- 
road was  built  upon  the  idea,  from  the  start, 
that  it  should  be  a  railroad  from  Mobile  to 
Cairo  on  the  Ohio  River.  If  that  is  so,  and  if 
in  point  of  fact  the  government  of  the  United 
States  further  made  large  donations  of  land  to 
it,  and  bonds  were  subscribed  by  the  City  of 
Mobile  and  other  local  points  alone  the  line  to 
aid  in  its  construction,  do  you  still  think  and 
say,  under  those  circumstances,  that  the  local 
points  along  the  road  ought  to  bear  all  Uie 
fixed  charges,  and  that  the  through  freights 
ought  to  have  the  benefit  of  them? 

A.  I  do  not  see  that  that  makes  any  differ- 
ence, sir.  My  understanding  about  the  land 
grant  roads  is  that  when  the  government  made 
those  contributions  it  was  because  the  States 
were  too  poor  to  build  railroads  for  the  ac- 
commodation of  the  country,  without  some  out- 
side aid,  and  therefore  the  United  States  Qov- 
emment  came  in  and  helped  the  States  to  build 
the  roads  that  they  could  not  otherwise  build. 

Q.  It  was  not  the  road  itself  that  was  fur- 
nishing these  lands? 

A.  No  sir;  as  I  understand. 

Q.  It  was  not  the  company  that  was  furnish- 
ing these  bonds  that  Mobile  and  other  points 
subscribed  for? 

A.  No  sir;  of  course  not.  The  bonds  and 
the  land  were  in  the  nature  of  subscription.  I 
suppose  that  was  the  way  the  railroads  were  all 
built  at  that  time;  by  subscription  of  stock. 

Q.  About  how  much  of  the  cotton  at  the 
port  of  Mobile  was  exported  last  season? 


A.  I  think  between  twentv-five  and  thirty 
thousand  bales  were  exported  by  steamers.  I 
don't  know  anything  about  any  other  exports. 

Q.  Do  you  mean  from  the  Port  of  Mobile 
proper? 

A.  Yes  sir. 

Q.  Have  you  any  cotton  factories  here? 

A.  No  sir;  not  that  I  know  of.  There  is  one 
factory  that  uses  some  cotton,  that  makes  a 
cotton  rope,  I  think;  but  I  don't  know  of  any 
other. 

Q.  Is  it  not  a  matter  of  fact  that  the  balance 
of  that  cotton  went  by  rail  by  way  of  New 
Orleans,  and  was  shipped  from  there? 

A.  I  think  not  sir.  I  don't  think  it  all  went 
that  way. 

Q.  Where  did  it  go? 

A.  I  think  a  considerable  amount  went  by 
rail  to  the  eastern  cities  from  here.  I  don  t 
know  how  much  last  year,  but  in  past  years  I 
have  looked  at  it,  and  I  have  found  usually 
from  thirty-five  to  forty  thousand  bales  were 
shipped  out  of  Mobile.  Whether  it  went  to  the 
northern  cities  or  not,  I  can't  tell,  because  our 
records  don't  show;  but  I  think  Uie  shipments 
from  MobUe  by  the  Mobile  &  Ohio. 

Q.  Last  season  the  Mobile  &  Ohio  took  only 
two  or  three  thousand? 

A.  No  sir;  I  don't  think  the  Mobile  &Obio 
would  have  fallen  oft  from  thirty-five  to  forty 
thousand  bales  to  as  low  as  two  or  three 
thousand ;  but  what  it  is  I  don't  know.  We 
have  not  made  up  the  statistics,  and  they  have 
not  come  under  my  eye  yet.  We  doni  gen- 
erally make  them  up  until  about  this  time  in  the 
season.  I  don't  understand  that  this  was  the 
amount  taken  out  by  the  Mobile  &  Ohio.  My 
impression  is  that  Mr.  Depew  referred  to  what 
the  Mobile  &  Ohio  took  for  New  Orleans,  and 
not  to  what  it  took  out  of  Mobile.  We  don't 
take  much  for  New  Orleans.  We  take  very 
little. 

Q.  But  you  do  take  it  over  your  main  line 
to  eastern  points? 

A.  Yes  sir;  some  goes  to  eastern  points,  and 
some  may  go  to  interior  factories.  I  don't 
know  where  it  goes  to.  All  I  know,  where  I 
have  looked  out  and  noticed,  is  that  we  take 

generally  from  thirty-five  to  forty  thousand 
ales  of  cotton  out  of  Mobile,  of  which  I  am 
sure  not  more  than  two  or  three  thousand  bales 
go  to  New  Orleans,  via  Meridian.  I  say  I  am 
sure.  I  am  not  sure,  but  I  would  estimate  it 
is  not  more  than  that. 


T.  O.  Busht  of  the  Mobile  Chamber  of 
Commerce,  appeared  before  the  Commission 
and  was  duly  sworn. 

The  Witness.  I  will  read  our  memorial, 
which  is  very  short,  and  then  make  a  short 
statement.  (The  witness  then  read  the  memo- 
rial of  the  Mobile  Chamber  of  Commerce.)  I 
would  simply  state,  Mr.  Chairman,  very  brief- 
ly, that  the  Mobile  Chamber  of  Commerce 
was  induced  to  take  this  action  by  reason  of 
the  fact  that  up  to  the  present  time  in  the  his- 
tory of  the  commerce  of  Mobile,  since  rail- 
roads have  been  bringing  through  freights  to 
this  city,  they  have  universally  recognized  the 
rates  of  water  transportation  byway  of  New 
Orleans  down  the  Mississippi  River,  coming 
down  the  Ohio  River  and  the  Mississippi  Riv- 
er, and  either  coming  from  New  Orleans  by 
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'rater  to  the  City  of  Mobile,  or  coming  from 
New  Orleans  to  Mobile  by  rail.    As  far  as  I 
IcDOW,  the  rates  that  prevail  to-day  are  the  rates 
that  were  regulated  by  the  water  routes  on 
flour,  provisions  of  all  kinds,  and  grain.    That 
^seems  to  be  the  rate.    For  instance,  the  total 
cost  on  a  barrel  of  flour  down  the  Mississippi 
Biver  to  New  Orleans  is  in  the  neighborhood 
of  80  cents  and  about  20  or  25  cents  from  there 
here,  making  a  total  of  50  or  55  cents.    I  be- 
lieve the  present  rate  from  8t.  Louis  to-day, 
■all  rail  to  New  Orleans,  is  82  or  85  cents;  about 
that  proi>ortion.    The  merchants  of  Mobile 
have  no  appehension  whatever  as  to  the  course 
that  may  be  taken  in  regard  to  this  Law,  as  they 
are  getting  their  freights  to  Mobile  at  a  reason- 
able rate,  naving  access  to  all  eastern  cities  and 
centers  by  the  ocean,  and  havingaccess  to  the 
western  aties  by  Uie  Mississippi  River.    They 
apprehend,  however,  that  if  in  the  enforcement 
of  this  Law,  so  far  as  Mobile  is  concerned,  not 
knowlnff  whether  that  would  result  in  the  rais- 
ing of  mroug;h  rates  or  the  lowering  of  local 
rates,  they  were  entirely  thrown  upon  water 
transportation  for  their  goods,  so  far  as  the 
West  is  concerned,  their  interests  would  be  en- 
dangered bv  the  lone  time  consumed  bv  water 
transportation.    Indeed,  merchants  who  deal 
heavuy  in  that  class  of  goods  would  necessari- 
ly be  compelled  to  carry  unusually  large  stocks, 
anticipating  their  wants.    Prices  nowadays  of 
articles  of  that  kind  are  subject  to  such  sud- 
den and  violent  fluctuations  that  that  would 
subject  the^merchants  hereto  very  great  losses. 
Por  instance,  I  can  recall  a  year  only  two  or 
three  years  back,  when,  from  the  beginning  of 
the  season,  as  we  term  it  here  in  the  fall,  un- 
til late  in  the  spring,  those  heavy  articles  of 
western  produce  were  on  a  continual  decline. 
Our  merchants  made  nothing.    They  more 
generally  lost  on  such  articles.    Then,  again, 
we  feel  that  in  this  progressive  age  we  ought 
to  be  entitled  to  the  privileges  of  rapid  and 
^uick  transportation  that  are  accorded  all  cities 
oy  rail  in  competition  with  others.    It  is  a 
matter  of  fact  that  our  dty  is  unfortunately 
situated,  in  so  far  as  the  country  immediately 
contiguous  to  it  is  concerned.    We  have  to  go 
over  a  belt  of  poor  barren  pine  country  nearly 
100  miles,  to  reach  those  markets  to  which  we 
are  accustomed  to  sell,  and  to  which  we  dis- 
tribute our  supplies  and  our  merchandise.    If 
we  are  not  in  some  wav  enabled,  by  reason  of 
the  geographical  position  we  have,  by  reason 
of  the  blesidngs  under  providence  and  nature 
we  have  by  our  location,  to  get  our  goods  here 
at  a  low  rate,  we  cannot  become  a  distributing 
center  on  railroad  lines  especially.    We  have 
our  rivers,  a  system  of  rivers  perhaps  unex- 
celled by  any  in  the  Union;  and  if  we  are  cut 
oil  from  railway  transportation  by  reason  of 
being  unable  to  compete,  we  are  left  entirely 
to  the  rivers.    Of  course  we  do  not  know  what 
-course  the  railroads  will  pursue  as  to  their  lo- 
cal tariffs,  and  therefore  we  do  not  know  how 
imperative  it  will  be  for  us  to  lay  our  goods 
down  here  at  the  lowest  possible  price.    We 
h&ve  irr^ular  lines  of  steamers  from  New 
York  to  £is  place.    The  advantage  accruing 
from  that  has  been  evident,  from  the  fact  that 
ft  has  produced  a  considerable  reduction  in  rail 
rates  from  New  York  to  Mobile.    A  line  of 
steamers  from  here  to  New  York  compels  a 
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recognition  on  the  part  of  railroads  of  Mobile 
as  a  port.  This  line  has  been  somewhat  irreg- 
ular, and  for  that  reason,  and  for  the  reason 
that  there  is  scarcely  a  good  excuse  why  a 
steamship  should  charge  less  from  New  YorK  to 
Mobile  than  from  New  York  to  New  Orleans, 
it  has  put  its  rates  considerably  below  the  rates 
existing  by  rail.  For  instance,  if  we  take  the 
flrst  class  rate  by  rail,  say  75  cents  a  hundred, 
the  steamships  put  their  rates  at  50  cents.  I 
doubt  whether  the  business  was  at  all  lucrative 
to  the  steamship  line  at  that  price;  but  from 
the  fact  that  ft  was  necessary,  in  many  in- 
stances, for  merchants  to  delaj  the  shipment 
of  their  goods  in  order  to  avail  themselves  of 
the  opportunity  of  patronizing  this  line,  it  was 
necessary  for  them  to  offer  extra  inducements. 
However,  if  it  was  a  regular  line,  with  a  steam- 
er running  once  a  week  from  New  York  to 
Mobile,  it  would  have  compelled  a  reduction 
of  rates  by  rail  on  all  lines  running  into  Mo- 
bile. We  then  simply,  in  substance,  ask,  be- 
lievine  that  the  letter  of  the  fourth  clause  of 
this  bOl  means  there  are  some  places  that,  at 
the  discretion  of  this  Commission,  can  be  omit- 
ted, and  can  have  these  privileges  that  they 
naturally  enjoy,  we  feel  tluit  we  are  not  trans- 
gressing propnety  to  ask  of  you  that  Mobile 
shall  be  numbered  among  those  places. 

By  Commissioner  l^rtLgg : 

Q.  What  is  the  time  by  steamship  from  here 
to  New  York? 

A.  It  is  about  seven  or  eight  days  on  an  av- 
erage. 

Q.  What  is  the  time  from  New  Orleans? 

A.  About  the  same.  They  sometimes  make 
the  time,  I  think,  in  six  days.  They  have 
faster  steamers  there;  but  the  same  steamer 
and  the  same  speed,  I  presume,  would  make 
about  Uie  same  time  from  here  as  from  New 
Orleans;  not  much  difference. 

Q.  Is  it  or  not  a  fact  that  the  City  of  Mobile 
has  subscribed  largely  to  build  up  these  rail- 
roads in  the  interior? 

A.  I  think  it  did,  sir, 

Q.  The  Mobile  <&  Ohio? 

A.  Yes  sir. 

Q.  The  Mobile  &  Montgomery? 

A.  Yes  sir. 

Q.  And  the  Mobile  &  New  Orleans? 

A.  I  don't  think  they  subscribed  anything 
to  the  Mobile  &  New  Orleans.  The  losses  were 
very  great,  of  course,  to  the  original  subscrib- 
ers. The  difficulties  that  arose  during  the  war 
put  the  roads  into  bankruptcy,  and  they 
changed  hands  and  ownership,  and  the  origi- 
nal owners,  of  course,  lost  their  stock. 

Q.  All  these  roads  down  here  did  go  through 
bankruptcy,  did  they  not? 

A.  Yes  sir,  all  of  them. 

Q.  I  mean  consequent  upon  the  war? 

A.  Yes  sir. 

By  the  Chairman : 

Q.  Are  you  interested  in  any  of  the  railroad 
property  terminating  here? 

A.  No  sir;  I  am  interested  and  connected 
with  the  Mobile  &  Birmingham  Road  we  are 
trying  to  build  from  here  to  Birmingham.  My 
interest  is  commercial.  I  am  a  merchant  in 
Mobile. 


Samuel  Brown  appeared  before  the  Com< 
mission  and  was  duly  sworn. 
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A.  I  do  not;  I  have  heard  so. 

Q.  And  the  counties  along  the  line  given 
them  did  the  same  thing  as  the  cities,  did  they 
not? 

A.  I  don't  know,  sir. 

Q.  Don't  you  know  that,  as  a  matter  of  his- 
torical fact? 

A.  I  do  not. 

Q.  You  are  not  very  familiar  then  with  the 
history  of  this  road? 

A.  1^0  sir;  I  am  DOt. 

Q.  What  are  your  cotton  rates  from  Aber- 
deen to  Corinth? 

A.  I  should  have  to  look  at  the  rate  sheets 
to  answer  that.  (Examines  rate  sheet.)  It  is 
the  rate  made  by  the  Mississippi  Commission, 
$1.75  per  bale. 

Q.  You  charge  that?  ' 

A.  Yes  sir. 

Q.  From  Meridian,  what  is  the  rate  to  Cor- 
inth? 

A.  The  rates  are  the  maximum  rates  fixed 
by  the  Commission,  $2.50  a  bale. 

Q.  From  Enterprise,  what  is  the  rate  to  Cor- 
inth? 

A.  From  Corinth  to  Enterprise  $2.50,  the 
same  as  Meridian. 

Q.  What  is  your  cotton  rate  from  Aberdeen 
to  Mobile? 

A.  I  will  have  to  speak  of  that  from  memory. 
I  think  it  is  $2.50.  That  is  my  recollection; 
but  I  couldn't  speak  positively. 

Q.  What  is  it  from  Meridian  to  Mobile? 

A.  I  think  it  is  $1.75,  sir. 

Q.  What  is  it  from  Enterprise  to  Mobile? 

A.  The  same,  I  think,  as  to  Meridian,  sir. 
I  am  speaking  altogether  from  memory,  and  I 
have  not  looked  at  those  rates  for  some  time 
past. 

Q.  In  point  of  fact  the  Mobile  &  Ohio  Rail- 
road was  built  upon  the  idea,  from  the  start, 
that  it  should  be  a  railroad  from  Mobile  to 
Cairo  on  the  Ohio  River.  If  that  is  so,  and  if 
in  point  of  fact  the  government  of  the  United 
States  further  made  large  donations  of  land  to 
it,  and  bonds  were  subscribed  by  the  City  of 
Mobile  and  other  local  points  along  the  line  to 
aid  in  its  construction,  do  you  still  think  and 
say,  under  those  circumstances,  that  the  local 
points  along  the  road  ought  to  bear  all  the 
fixed  charges,  and  that  the  through  freights 
ouffht  to  hive  the  benefit  of  them? 

A.  I  do  not  see  that  that  makes  any  differ- 
ence, sir.  My  understanding  about  the  land 
grant  roads  is  that  when  the  government  made 
those  contributions  it  was  because  the  States 
were  too  poor  to  build  railroads  for  the  ac- 
commodation of  the  country,  without  some  out- 
side aid,  and  therefore  the  united  States  Qov- 
emment  came  in  and  helped  the  States  to  build 
the  roads  that  they  could  not  otherwise  build. 

Q.  It  was  not  the  road  itself  that  was  fur- 
nishing these  lands? 

A.  So  sir;  as  I  understand. 

Q.  It  was  not  the  company  that  was  furnish- 
ing these  bonds  that  Mobile  and  other  points 
subscribed  for? 

A.  No  sir;  of  course  not.  The  bonds  and 
the  land  were  in  the  nature  of  subscription.  I 
suppose  that  was  the  way  the  railroads  were  all 
built  at  that  time;  by  subscription  of  stock. 

Q.  About  how  much  of  the  cotton  at  the 
port  of  Mobile  was  exported  last  season? 


A.  I  think  between  twentr-five  and  thirty 
thousand  bales  were  exported  by  steamers.  I 
don't  know  anything  about  any  other  exports. 

Q.  Do  you  mean  from  the  Port  of  Mobile 
proper? 

A.  Yes  sir. 

Q.  Have  you  any  cotton  factories  here? 

A.  No  sir;  not  that  I  know  of.  There  is  one 
factory  that  uses  some  cotton,  that  makes  a 
cotton  rope,  I  think;  but  I  don't  know  of  any 
other. 

Q.  Is  it  not  a  matter  of  fact  that  the  balance 
of  that  cotton  went  by  rail  by  way  of  New 
Orleans,  and  was  shipped  from  there? 

A.  I  think  not  sir.  I  don't  think  it  all  went 
that  way. 

Q.  Where  did  it  go? 

A.  I  think  a  considerable  amount  went  by 
rail  to  the  eastern  cities  from  here.  I  don  t 
know  how  much  last  year,  but  in  past  years  I 
have  looked  at  it,  and  I  have  found  usually 
from  thirty-five  to  forty  thousand  bales  were 
shipped  out  of  Mobile.  Whether  it  went  to  the 
northern  cities  or  not,  I  can't  tell,  because  our 
records  don't  show;  but  I  think  the  shipments 
from  Mobile  by  the  Mobile  &  Ohio. 

Q.  Last  season  the  Mobile  &  Ohio  took  only 
two  or  three  thousand? 

A.  No  sir;  I  don't  think  the  Mobile  &  Ohio 
would  have  fallen  off  from  thirty-five  to  forty 
thousand  bales  to  as  low  as  two  or  three 
thousand ;  but  what  it  is  I  don't  know.  We 
have  not  made  up  the  statistics,  and  they  have 
not  come  under  my  eye  yet.  We  don*t  gen- 
erally make  them  up  until  about  this  time  in  the 
season.  I  don't  understand  that  this  was  the 
amount  taken  out  by  the  Mobile  «&  Ohio.  My 
impression  is  that  Mr.  Depew  referred  to  what 
the  Mobile  &  Ohio  took  for  New  Orleans,  and 
not  to  what  it  took  out  of  Mobile.  We  don't 
take  much  for  New  Orleans.  We  take  very 
little. 

Q.  But  you  do  take  it  over  your  main  line 
to  eastern  points? 

A.  Yes  sir;  some  goes  to  eastern  points,  and 
some  may  go  to  interior  factories.  I  don't 
know  where  it  goes  to.  All  I  know,  where  I 
have  looked  out  and  noticed,  is  that  we  take 
generally  from  thirty-five  to  forty  thousand 
bales  of  cotton  out  of  Mobile,  of  which  I  am 
sure  not  more  than  two  or  three  thousand  bales 
go  to  New  Orleans,  via  Meridian.  I  say  I  am 
sure.  I  am  not  sure,  but  I  would  estimate  it 
is  not  more  than  that. 


T.  O*  Bush*  of  the  Mobile  Chamber  of 
Commerce,  appeared  before  the  Commi^on 
and  was  duly  sworn. 

The  Witness.  I  will  read  our  memorial, 
which  is  very  short,  and  then  make  a  short 
statement.  (The  witness  then  read  the  memo- 
rial of  the  Mobile  Chamber  of  Commerce.)  I 
would  simply  state,  Mr.  Chairman,  very  brief- 
ly, that  the  Mobile  Chamber  of  Commerce 
was  induced  to  take  this  action  by  reason  of 
the  fact  that  up  to  the  present  time  in  the  his- 
tory of  the  commerce  of  Mobile,  since  rail- 
roads have  been  bringing  through  freights  to 
this  city,  they  have  universally  recognized  the 
rates  of  water  transportation  by  way  of  New 
Orleans  down  the  Mississippi  River,  coming 
down  Uie  Ohio  River  and  the  Mississippi  Riv- 
er, and  either  coming  from  New  Orleans  by 
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'rater  to  the  City  of  Mobile,  or  coming  from 
l^ew  Orleans  to  Mobile  by  rail.    As  far  as  I 
l^now,  the  rates  that  prevail  to-day  are  the  rates 
that  were  regulated  by  the  water  routes  on 
flour,  proyisions  of  all  kinds,  and  grain.    That 
'Seems  to  be  the  rate.    For  instance,  the  total 
cost  on  a  barrel  of  flour  down  the  Mississippi 
Biyer  to  New  Orleans  is  in  the  neighborhood 
of  30  cents  and  about  20  or  25  cents  from  there 
here,  making  a  total  of  50  or  65  cents.    I  be- 
lieye  the  present  rate  from  St.  Louis  to-day, 
All  ran  to  New  Orleans,  is  82  or  85  cents;  about 
that  proportion.    The   merchants  of  Mobile 
haye  no  appehension  whateyar  as  to  the  course 
that  may  be  taken  in  regard  to  this  Law,  as  they 
4ire  getung  their  freights  to  Mobile  at  a  reason- 
able rate,  haying  access  to  all  eastern  cities  and 
-centers  by  the  ocean,  and  hayingaccess  to  the 
western  dties  by  the  Mississippi  Riyer.    They 
apprehend,  howeyer,  that  if  in  the  enforcement 
of  this  Law,  so  far  as  Mobile  is  concerned,  not 
knowinff  whether  that  would  result  in  the  rais- 
ing of  mrough  rates  or  the  lowering  of  local 
rates,  they  were  entirely  thrown  upon  water 
transportation  for  ^eir  goods,  so  far  as  the 
West  is  concerned,  their  interests  would  be  en- 
dangered by  the  lone  time  consumed  by  water 
transportation.    Indeed,  merchants  who  deal 
heayuy  in  that  class  of  goods  would  necessari- 
ly be  oompdled  to  carry  unusually  large  stocks, 
anticipating  their  wants.    Prices  nowadays  of 
artidee  of  that  kind  are  subject  to  such  sud- 
den and  violent  fluctuations  that  that  would 
subject  the^merchants  hereto  yery  great  losses. 
For  instance,  I  can  recall  a  year  only  two  or 
three  years  back,  when,  from  the  beginning  of 
the  season,  as  we  term  it  here  in  the  fall,  un- 
til late  is  the  spring,  those  heayy  articles  of 
western  produce  were  on  a  continual  decline. 
Our  merchants  made  nothing.    They  more 
generally  lost  on  such  articles.    Then,  again, 
we  feel  that  in  this  progressive  age  we  ought 
to  be  entitled  to  the  priyileges  of  rapid  and 
^uiok  transportation  that  are  accorded  all  cities 
by  rail  in  competition  with  others.    It  is  a 
matter  of  fact  that  our  dty  is  unfortunately 
situated.  In  so  far  as  the  country  immediately 
contiguoos  to  it  is  concerned.    We  haye  to  so 
over  a  belt  of  poor  barren  pine  country  nearly 
100  miles,  to  reach  those  markets  to  which  we 
are  aocustomed  to  sell,  and  to  which  we  dis- 
tribute our  supplies  and  our  merchandise.    If 
we  are  not  in  some  way  enabled,  by  reason  of 
the  geographical  position  we  haye,  by  reason 
of  the  blessings  under  proyidence  and  nature 
we  have  by  our  location,  to  get  our  foods  here 
at  a  low  rate,  we  cannot  become  a  distributing 
center  on  railroad  lines  especially.    We  have 
our  rivers,  a  system  of  rivers  perhaps  unex- 
celled by  any  in  the  Union;  and  if  we  are  cut 
off  from  raflway  transportation  by  reason  of 
being  unable  to  compete,  we  are  left  entirely 
to  the  riyers.    Of  course  we  do  not  know  what 
-course  the  railroads  will  pursue  as  to  their  lo- 
cal tariffs,  and  therefore  we  do  not  know  how 
imperatiye  it  will  be  for  us  to  lay  our  goods 
down  here  at  the  lowest  possible  price.    We 
have  irregular  lines  of  steamers  from  New 
York  to  this  place.    The  advantage  accruing 
from  that  has  been  evident,  from  the  fact  that 
ft  liaa  produced  a  considerable  reduction  in  rail 
rates  from  New  York  to  Mobile.    A  line  of 
steamers  from  here  to  New  York  compels  a 
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recognition  on  the  part  of  railroads  of  Mobile 
as  a  port.  This  line  has  been  somewhat  irreg- 
ular, and  for  that  reason,  and  for  the  reason 
that  there  is  scarcely  a  good  excuse  why  a 
steamship  should  charge  less  from  New  York  to 
Mobile  than  from  New  York  to  New  Orleans, 
it  has  put  its  rates  considerably  below  the  rates 
existing  by  rail.  For  instance,  if  we  take  the 
first  class  rate  by  rail,  say  76  cents  a  hundred, 
the  steamships  put  their  rates  at  50  cents.  I 
doubt  whether  the  business  was  at  all  lucrative 
to  the  steamship  line  at  that  price;  but  from 
the  fact  that  it  was  necessary,  in  many  in- 
stances, for  merchants  to  delay  the  shipment 
of  their  goods  in  order  to  avail  themselves  of 
the  opportunity  of  patronizing  this  line,  it  was 
necessary  for  them  to  offer  extra  inducements. 
However,  if  it  was  a  regular  line,  with  a  steam- 
er running  once  a  week  from  New  York  to 
MobUe,  it  would  have  compelled  a  reduction 
of  rates  by  rail  on  all  lines  running  into  Mo- 
bile. We  then  simply,  in  substance,  ask,  be- 
lieving that  the  letter  of  the  fourth  clause  of 
this  bUl  means  there  are  some  places  that,  at 
the  discretion  of  this  Commission,  can  be  omit- 
ted, and  can  have  these  privileges  that  they 
naturally  enjov,  we  feel  that  we  are  not  trans- 
gressing propnety  to  ask  of  you  that  Mobile 
shall  be  numbered  among  those  places. 

By  Oammissianer  l^ra,gg : 

Q.  What  is  the  time  by  steamship  from  here 
to  New  York? 

A.  It  is  about  seven  or  eight  days  on  an  av- 
erage. 

Q.  What  is  the  time  from  New  Orleans? 

A.  About  the  same.  They  sometimes  make 
the  time,  I  think,  in  six  days.  They  have 
faster  steamers  there;  but  the  same  steamer 
and  the  same  speed,  I  presume,  would  make 
about  Uie  same  time  from  here  as  from  New 
Orleans;  not  much  difference. 

Q.  Is  it  or  not  a  fact  that  the  City  of  Mobile 
has  subscribed  largely  to  build  up  these  rail- 
roads in  the  interior? 

A.  I  think  it  did,  sir. 

Q.  The  Mobile  &  Ohio? 

A.  Yes  sir. 

Q.  The  Mobile  &  Montgomery? 

q!  And  the  Mobile  &  New  Orleans? 

A.  I  don't  think  they  subscribed  anything 
to  the  Mobile  &  New  Orleans.  The  losses  were 
very  great,  of  course,  to  the  original  subscrib- 
ers. The  diflSculties  that  arose  during  the  war 
put  the  roads  into  bankruptcy,  and  they 
changed  hands  and  ownership,  and  the  origi- 
nal owners,  of  course,  lost  their  stock. 

Q.  All  these  roads  down  here  did  go  through 
bankruptcy,  did  they  not? 

A.  Yes  sir,  all  of  them. 

Q.  I  mean  consequent  upon  the  war? 

A.  Yes  sir. 

By  the  Chairman : 

Q.  Are  you  interested  in  any  of  the  railroad 
property  terminating  here? 

A.  No  sir;  I  am  interested  and  connected 
with  the  Mobile  &  Birmingham  Road  we  are 
trying  to  build  from  here  to  Birmingham.  My 
interest  is  commercial  I  am  a  merchant  in 
Mobile. 


Samuel  Brown  appeared  before  the  Com- 
mission and  was  duly  sworn. 


150 


Intebstate  Commerce  Kefobts  —  The  Commission. 


Mat, 


A.  I  do  not;  I  have  heard  so. 

Q.  And  the  counties  along  the  line  given 
them  did  the  same  thing  as  the  cities,  did  they 
not? 

A.  I  don't  know,  sir. 

Q.  Don't  you  know  that,  as  a  matter  of  his- 
torical fact? 

A.  I  do  not. 

Q.  Tou  are  not  very  familiar  th^n  with  the 
history  of  this  road? 

A.  No  sir;  I  am  not. 

Q.  What  are  your  cotton  rates  from  Aber- 
deen to  Corinth? 

A.  I  should  have  to  look  at  the  rate  sheets 
to  answer  that.  (Examines  rate  sheet.)  It  is 
the  rate  made  by  the  Mississippi  Commission, 
$1.75  per  bale. 

Q.  You  charge  that? 

A.  Yes  sir. 

Q.  From  Meridian,  what  is  the  rate  to  Cor- 
inth? 

A.  The  rates  are  the  maximum  rates  fixed 
by  the  Commission,  $2.50  a  bale. 

Q.  From  Enterprise,  what  is  the  rate  to  Cor- 
inth? 

A.  From  Corinth  to  Enterprise  $2.50,  the 
same  as  Meridian. 

Q.  What  is  your  cotton  rate  from  Aberdeen 
to  Mobile? 

A.  I  will  have  to  speak  of  that  from  memory. 
I  think  it  is  $2.50.  That  is  my  recollection; 
but  I  couldn't  speak  positively. 

Q.  What  is  it  from  Meridian  to  Mobile? 

A.  I  think  it  is  $1.75,  sir. 

Q.  What  is  it  from  Enterprise  to  Mobile? 

A.  The  same,  I  think,  as  to  Meridian,  sir. 
I  am  speaking  altogether  from  memory,  and  I 
have  not  looked  at  those  rates  for  some  time 
past. 

Q.  In  point  of  fact  the  Mobile  &  Ohio  RaU- 
road  was  built  upon  the  idea,  from  the  start, 
that  it  should  be  a  railroad  from  Mobile  to 
Cairo  on  the  Ohio  River.  If  that  is  so,  and  if 
in  point  of  fact  the  government  of  the  United 
States  further  made  large  donations  of  land  to 
it,  and  bonds  were  subscribed  by  the  City  of 
Mobile  and  other  local  points  alone  the  line  to 
aid  In  its  construction,  do  you  still  think  and 
say,  under  those  circumstances,  that  the  local 
points  along  the  road  ought  to  bear  all  tiie 
fixed  charges,  and  that  the  through  freights 
ought  to  hive  the  benefit  of  them? 

A.  I  do  not  see  that  that  makes  any  differ- 
ence, sir.  My  understanding  about  the  land 
grant  roads  is  that  when  the  government  made 
those  contributions  it  was  because  the  States 
were  too  poor  to  build  railroads  for  the  ac- 
commodation of  the  country, without  some  out- 
side aid,  and  therefore  the  United  States  Qov- 
emment  came  in  and  helped  the  States  to  build 
the  roads  that  they  could  not  otherwise  build. 

Q.  It  was  not  the  road  itself  that  was  fur- 
nishing these  lands? 

A.  So  sir;  as  I  understand. 

Q.  It  was  not  the  company  that  was  furnish- 
ing these  bonds  that  Mobile  and  other  points 
subscribed  for? 

A.  No  sir;  of  course  not.  The  bonds  and 
the  land  were  in  the  nature  of  subscription.  I 
suppose  that  was  the  way  the  railroads  were  all 
built  at  that  time;  by  subscription  of  stock. 

Q.  About  how  much  of  the  cotton  at  the 
port  of  Mobile  was  exported  last  season? 


A.  I  think  between  twenty  five  and  thirty 
thousand  bales  were  exported  by  steamers.  I 
don't  know  anything  about  any  other  exports. 

Q.  Do  you  mean  from  the  Port  of  Mobile 
proper? 

A.  Yes  sir. 

Q.  Have  you  any  cotton  factories  here? 

A.  No  sir;  not  that  I  know  of.  There  is  one 
factory  that  uses  some  cotton,  that  makes  a 
cotton  rope,  I  think;  but  I  don't  know  of  any 
other. 

Q.  Is  it  not  a  matter  of  fact  that  the  balance 
of  that  cotton  went  by  rail  by  way  of  New 
Orleans,  and  was  shipped  from  there? 

A.  I  think  not  sir.  I  don't  think  it  all  went 
that  way. 

Q.  Where  did  it  go? 

A.  I  think  a  considerable  amount  went  by 
rail  to  the  eastern  cities  from  here.  I  don  t 
know  how  much  last  year,  but  in  past  years  I 
have  looked  at  it,  and  I  have  found  usually 
from  thirty-five  to  forty  thousand  bales  were 
shipped  out  of  Mobile.  Whether  it  went  to  the 
northern  cities  or  not,  I  can't  tell,  because  our 
records  don't  show;  but  I  think  the  shipments 
from  Mobile  by  the  Mobile  &  Ohio. 

Q.  Last  season  the  Mobile  &  Ohio  took  only 
two  or  three  thousand? 

A.  No  sir;  I  don't  think  the  Mobile  &  Ohio 
would  have  fallen  oft  from  thirty-five  to  forty 
thousand  bales  to  as  low  as  two  or  three 
thousand ;  but  what  it  is  I  don't  know.  We 
have  not  made  up  the  statistics,  and  they  have 
not  come  under  my  eye  yet.  We  don't  gen- 
erally make  them  up  until  about  this  time  in  the 
season.  I  don't  understand  that  this  was  the 
amount  taken  out  by  the  Mobile  &  Ohio.  My 
impression  is  that  Mr.  Depew  referred  to  what 
the  Mobile  &  Ohio  took  for  New  Orleans,  and 
not  to  what  it  took  out  of  Mobile.  We  don't 
take  much  for  New  Orleans.  We  take  very 
little. 

Q.  But  you  do  take  it  over  your  main  line 
to  eastern  points? 

A.  Yes  sir;  some  goes  to  eastern  points,  and 
some  may  go  to  interior  factories.  I  don't 
know  where  it  goes  to.  All  I  know,  where  I 
have  looked  out  and  noticed,  is  that  we  take 

generally  from  thirty-five  to  forty  thousand 
ales  of  cotton  out  of  Mobile,  of  which  I  am 
sure  not  more  than  two  or  three  thousand  bales 
go  to  New  Orleans,  via  Meridian.  I  say  I  am 
sure.  I  am  not  sure,  but  I  would  estimate  it 
is  not  more  than  that. 


T.  O.  Bush*  of  the  Mobile  Chamber  of 
Commerce,  appeared  before  the  Commission 
and  was  duly  sworn. 

The  Witness.  I  will  read  our  memorial, 
which  is  very  short,  and  then  make  a  short 
statement.  (The  witness  then  read  the  memo- 
rial of  the  Mobile  Chamber  of  Commerce.)  I 
would  simply  state,  Mr.  Chairman,  very  brief- 
ly, that  the  Mobile  Chamber  of  Commerce 
was  induced  to  take  this  action  by  reason  of 
the  fact  that  up  to  the  present  time  in  the  his- 
tory of  the  commerce  of  Mobile,  since  rail- 
roads have  been  bringing  through  freights  to 
this  city,  they  have  universally  recognized  the 
rates  oi  water  transportation  byway  of  New 
Orleans  down  the  Mississippi  River,  coming 
down  the  Ohio  River  and  the  Mississippi  Riv- 
er, and  either  coming  from  New  Orleans  by 
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'water  to  the  City  of  Mobile,  or  coming  from 
l^ew  Orleans  to  Mobile  by  rail.    As  far  as  I 
'know,  the  rates  that  preyail  to-day  are  the  rates 
that  were  regulated  bv  the  water  routes  on 
flour,  proyisions  of  all  kinds,  and  gr^.    That 
^seems  to  be  the  rate.    For  instance,  the  total 
cost  on  a  barrel  of  flour  down  the  Mississippi 
Biyer  to  New  Orleans  is  in  the  neighborhood 
of  80  cents  and  about  20  or  35  cents  from  there 
here,  making  a  total  of  50  or  55  cents.    I  be- 
lieye  the  present  rate  from  Si.  Louis  tonday, 
all  ran  to  New  Orleans,  is  82  or  85  cents;  about 
that  proi>ortion.    The   merchants  of  Mobile 
haye  no  appehension  whateyar  as  to  the  course 
that  may  be  taken  in  regard  to  this  Law,  as  they 
are  getting  their  freights  to  Mobile  at  a  reason- 
able rate,  naying  access  to  all  eastern  cities  and 
centers  by  the  ocean,  and  hayingaccess  to  the 
western  cities  by  the  MississippiKiyer.    They 
apprehend,  howeyer,  that  if  in  the  enforcement 
of  this  Law,  so  far  as  Mobile  is  concerned,  not 
knowinff  whether  that  would  result  in  the  rais- 
ing of  mrough  rates  or  the  lowering  of  local 
rates,  they  were  entirely  thrown  upon  water 
transportation  for  thdr  goods,  so  far  as  the 
West  is  concerned,  their  interests  would  be  en- 
dangered by  the  lone  time  consumed  by  water 
transportation.    Indeed,  merchants  who  deal 
heayuy  in  that  class  of  goods  would  necessari- 
ly be  compelled  to  carry  unusually  large  stocks, 
anticipating  their  wants.    Prices  nowadays  of 
articles  of  that  kind  are  subject  to  such  sud- 
den and  violent  fluctuations  that  that  would 
subject  the'merchants  hereto  yery  great  losses. 
Por  instance,  I  can  recall  a  year  only  two  or 
three  years  back,  when,  from  the  beginning  of 
the  season,  as  we  term  it  here  in  the  fall,  un- 
til late  is  the  spring,  those  heayy  articles  of 
western  produce  were  on  a  continual  decline. 
Our  merchants  made  nothing.    They  more 
generally  lost  on  such  articles.    Then,  again, 
we  feel  that  in  this  progressiye  age  we  ought 
to  be  entitled  to  the  priyileges  of  rapid  and 
^uick  transportation  that  are  accorded  all  cities 
by  rail  in  competition  with  others.    It  is  a 
matter  of  fact  that  our  dty  is  unfortunately 
situated,  in  so  far  as  the  country  inmiediately 
contiguous  to  it  is  concerned.     We  haye  to  so 
oyer  a  belt  of  poor  barren  pine  country  nearly 
100  miles,  to  reach  those  markets  to  which  we 
are  accustomed  to  sell,  and  to  which  we  dis- 
tribute our  supplies  and  our  merchandise,    li 
we  are  not  in  some  way  enabled,  by  reason  of 
the  geographical  position  we  haye,  by  reason 
of  tEe  blessings  under  proyidence  and  nature 
we  haye  by  our  location,  to  get  our  coodshere 
at  a  low  rate,  we  cannot  become  a  distributing 
center  on  railroad  lines  especially.    We  haye 
our  riyers,  a  system  of  riyers  perhaps  unex- 
celled by  any  in  the  Union ;  and  if  we  are  cut 
off  from  railway  transportation  by  reason  of 
being  unable  to  compete,  we  are  left  entirely 
to  the  riyers.    Of  course  we  do  not  know  what 
course  the  railroads  will  pursue  as  to  their  lo- 
cal tariffs,  and  therefore  we  do  not  know  how 
imperatiye  it  will  be  for  us  to  lay  our  goods 
down  here  at  the  lowest  possible  price.    We 
have  irregular  lines  of  steamers  from  New 
York  to  this  place.    The  adyantage  accruing 
from  that  has  been  eyident,  from  the  fact  that 
it  has  produced  a  considerable  reduction  in  rail 
rates  from  New  York  to  Mobile.    A  line  of 
steamers  from  here  to  New  York  compels  a 
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recognition  on  the  part  of  railroads  of  Mobile 
as  a  port.  This  line  has  been  somewhat  irreg- 
ular, and  for  that  reason,  and  for  the  reason 
that  there  is  scarcely  a  good  excuse  why  a 
steamship  should  charge  less  from  New  York  to 
Mobile  than  from  New  York  to  New  Orleans, 
it  has  put  its  rates  considerably  below  the  rates 
existing  by  rail.  For  instance,  if  we  take  the 
flrst  class  rate  by  raU,  say  75  cents  a  hundred, 
the  steamships  put  their  rates  at  50  cents.  I 
doubt  whether  the  business  was  at  all  lucratiye 
to  the  steam^ip  line  at  that  price;  but  from 
the  fact  that  it  was  necessary,  in  many  in- 
stances, for  merchants  to  delay  the  shipment 
of  their  goods  in  order  to  ayafl  themselyes  of 
the  opportunity  of  patronizing  this  line,  it  was 
necessary  for  them  to  offer  extra  inducements. 
Howeyer,  if  it  was  a  regular  line,  with  a  steam- 
er running  once  a  week  from  New  York  to 
MobUe,  it  would  haye  compelled  a  reduction 
of  rates  by  rail  on  all  lines  running  into  Mo- 
bile. We  then  simply,  in  substance,  ask,  be- 
lieyine  that  the  letter  of  the  fourth  clause  of 
this  bul  means  there  are  some  places  that,  at 
the  discretion  of  this  Commission,  can  be  omit- 
ted, and  can  haye  these  priyileges  that  they 
naturally  enjoy,  we  feel  that  we  are  not  trans- 
gressing propnety  to  ask  of  you  that  Mobile 
shall  be  numbered  among  those  places. 

By  CommiBmner  'BrB,gg : 

Q.  What  is  the  time  by  steamship  from  here 
to  New  York? 

A.  It  is  about  seyen  or  eight  days  on  an  ay- 
erage. 

Q.  What  is  the  time  from  New  Orleans? 

A.  About  the  same.  They  sometimes  make 
the  time,  I  think,  in  six  days.  They  haye 
faster  steamers  there;  but  the  same  steamer 
and  the  same  speed,  I  presume,  would  make 
about  the  same  time  from  here  as  from  New 
Orleans;  not  much  difference. 

Q.  Is  it  or  not  a  fact  that  the  City  of  Mobile 
has  subscribed  largely  to  build  up  these  rail- 
roads in  the  interior? 

A.  I  think  it  did,  sir, 

Q.  The  Mobile  &  Ohio? 

A.  Yes  sir. 

Q.  The  Mobile  &  Montgomery? 

q!  And  the  Mobile  &  New  Orleans? 

A.  I  don't  think  they  subscribed  anything 
to  the  Mobile  &  New  Orleans.  The  losses  were 
yery  great,  of  course,  to  the  original  subscrib- 
ers. The  difllculties  that  arose  during  the  war 
put  the  roads  into  bankruptcy,  and  they 
changed  hands  and  ownership,  and  the  origi- 
nal owners,  of  course,  lost  their  stock. 

Q.  All  these  roads  down  here  did  go  through 
bankruptcjr,  did  they  not? 

A.  Yes  sir,  all  of  them. 

Q.  I  mean  consequent  upon  the  war? 

A.  Yes  sir. 

By  the  Chairman : 

Q.  Are  you  Interested  in  any  of  the  railroad 
property  terminating  here? 

A.  No  sir;  I  am  interested  and  connected 
with  the  Mobile  &  Birmingham  Road  we  are 
trying  to  build  from  here  to  Birmingham.  My 
interest  is  conmierciaL  I  am  a  merchant  in 
Mobile. 


Samuel  Brown  appeared  before  the  Com* 
mission  and  was  duly  sworn. 
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A.  I  do  not;  I  have  heard  so. 

Q.  And  the  counties  along  the  line  given 
them  did  the  same  thing  as  the  cities,  did  they 
not? 

A.  I  don't  know,  sir. 

Q.  Don't  you  know  that,  as  a  matter  of  his- 
torical fact? 

A.  I  do  not. 

Q.  You  are  not  very  familiar  then  with  the 
history  of  this  road? 

A.  No  sir;  I  am  not 

Q.  What  are  your  cotton  rates  from  Aber- 
deen to  Corinth? 

A.  I  should  have  to  look  at  the  rate  sheets 
to  answer  that.  (Examines  rate  sheet.)  It  is 
the  rate  made  by  the  Mississippi  Commission, 
$1.75  per  bale. 

Q.  You  charge  that? 

A.  Yes  sir. 

Q.  From  Meridian,  what  is  the  rate  to  Cor- 
inth? 

A.  The  rates  are  the  maximiun  rates  fixed 
by  the  Commission,  $2.50  a  bale. 

Q.  From  Enterprise,  what  is  the  rate  to  Cor- 
inth? 

A.  From  Corinth  to  Enterprise  $2.50,  the 
same  as  Meridian. 

Q.  What  is  your  cotton  rate  from  Aberdeen 
to  Mobile? 

A.  I  will  have  to  speak  of  that  from  memory. 
I  think  it  is  $2.50.  That  is  my  recollection; 
but  I  couldn't  speak  positively. 

Q.  What  is  it  from  Meridian  to  Mobile? 

A.  I  think  it  is  $1.75,  sir. 

Q.  What  is  it  from  Enterprise  to  Mobile? 

A.  The  same,  I  think,  as  to  Meridian,  sir. 
I  am  speaking  altogether  from  memory,  and  I 
have  not  looked  at  those  rates  for  some  time 
past. 

Q.  In  point  of  fact  the  Mobile  &  Ohio  Rail- 
road was  built  upon  the  idea,  from  the  start, 
that  it  should  be  a  railroad  from  Mobile  to 
Cairo  on  the  Ohio  River.  If  that  is  so,  and  if 
in  point  of  fact  the  government  of  the  United 
States  further  made  large  donations  of  land  to 
it,  and  bonds  were  subscribed  by  the  City  of 
Mobile  and  other  local  points  along  the  line  to 
aid  in  its  construction,  do  you  still  think  and 
say,  under  those  circumstances,  that  the  local 
points  along  the  road  ought  to  bear  all  the 
fixed  charges,  and  that  the  through  freights 
ought  to  have  the  benefit  of  them? 

A.  I  do  not  see  that  that  makes  any  differ- 
ence, sir.  My  understanding  about  the  land 
grant  roads  is  that  when  the  government  made 
those  contributions  it  was  because  the  States 
were  too  poor  to  build  railroads  for  the  ac- 
commodation of  the  country,  without  some  out- 
side aid,  and  therefore  the  United  States  Qov- 
emment  came  in  and  helped  the  States  to  build 
the  roads  that  they  could  not  otherwise  build. 

Q.  It  was  not  the  road  itself  that  was  fur- 
nishing these  lands? 

A.  No  sir;  as  I  understand. 

Q.  It  was  not  the  company  that  was  furnish- 
ing these  bonds  that  Mobile  and  other  points 
subscribed  for? 

A.  No  sir;  of  course  not.  The  bonds  and 
the  land  were  in  the  nature  of  subscription.  I 
suppose  that  was  the  way  the  railroads  were  all 
built  at  that  time;  by  subscription  of  stock. 

Q.  About  how  much  of  the  cotton  at  the 
port  of  Mobile  was  exported  last  season? 


A.  I  think  between  twentv-five  and  thirty 
thousand  bales  were  exported,  by  steamers.  I 
don't  know  anything  about  any  other  exports. 

Q.  Do  you  mean  from  the  Port  of  Mobile 
proper? 

A.  Yes  sir. 

Q.  Have  you  any  cotton  factories  here? 

A.  No  sir;  not  that  I  know  of.  There  is  one 
factory  that  uses  some  cotton,  that  makes  a 
cotton  rope,  I  think;  but  I  don't  know  of  any 
other. 

Q.  Is  it  not  a  matter  of  fact  that  the  balance 
of  that  cotton  went  by  rail  by  way  of  New 
Orleans,  and  was  shipped  from  there? 

A.  I  think  not  sir.  I  don't  think  it  all  went 
that  way. 

Q.  Where  did  it  go? 

A.  I  think  a  considerable  amount  went  by 
rail  to  the  eastern  cities  from  here.  I  don  t 
know  how  much  last  year,  but  in  past  years  I 
have  looked  at  it,  and  I  have  found  usually 
from  thirty-five  to  forty  thousand  bales  were 
shipped  out  of  Mobile.  Whether  it  went  to  the 
northern  cities  or  not,  I  can't  tell,  because  our 
records  don't  show;  but  I  think  the  shipments 
from  Mobile  by  the  Mobile  &  Ohio. 

Q.  Last  season  the  Mobile  &  Ohio  took  only 
two  or  three  thousand? 

A.  No  sir;  I  don't  think  the  Mobile  &  Ohio 
would  have  fallen  oft  from  thirty-five  to  forty 
thousand  bales  to  as  low  as  two  or  three 
thousand;  but  what  it  is  I  don't  know.  We 
have  not  made  up  the  statistics,  and  Uieyhave 
not  come  under  my  eye  yet.  We  donx  gen- 
erally make  them  up  until  about  this  time  in  the 
season.  I  don't  understand  that  this  was  the 
amount  taken  out  by  the  Mobile  &  Ohio.  My 
impression  is  that  Mr.  Depew  referred  to  what 
the  Mobile  &  Ohio  took  for  New  Orleans,  and 
not  to  what  it  took  out  of  Mobile.  We  don't 
take  much  for  New  Orleans.  We  take  very 
little. 

Q.  But  you  do  take  it  over  your  main  line 
to  eastern  points? 

A.  Yes  dr;  some  goes  to  eastern  points,  and 
some  may  go  to  interior  factories.  I  don't 
know  where  it  goes  to.  All  I  know,  where  I 
have  looked  out  and  noticed,  is  that  we  take 
generally  from  thirty-five  to  forty  thousand 
bales  of  cotton  out  of  Mobile,  of  which  I  am 
sure  not  more  than  two  or  three  thousand  bales 
go  to  New  Orleans,  via  Meridian.  I  say  I  am 
sure.  I  am  not  sure,  but  I  would  estimate  it 
is  not  more  than  that. 


T.  O.  Bash*  of  the  Mobile  Chamber  of 
Commerce,  appeared  before  the  Commission 
and  was  duly  sworn. 

The  Witness.  I  will  read  our  memorial, 
which  is  very  short,  and  then  make  a  short 
statement.  (The  witness  then  read  the  memo- 
rial of  the  Mobile  Chamber  of  Commerce.)  I 
would  simply  state,  Mr.  Chairman,  very  brief- 
ly, that  the  Mobile  Chamber  of  Commerce 
was  induced  to  take  this  action  by  reason  of 
the  fact  that  up  to  the  present  time  in  the  his- 
tory of  the  commerce  of  Mobile,  since  rail- 
roads have  been  bringing  through  freights  to 
this  city,  they  have  universally  recognized  the 
rates  of  water  transportation  by  way  of  New 
Orleans  down  the  Mississippi  River,  coming 
down  the  Ohio  River  and  the  Mississippi  Riv- 
er, and  either  coming  from  New  Orleans  by 
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Id  «te  CStT  of  MofaOe,  or  ooMiag  trom 
Jiem  Ortfi  to  JlobOe  by  nuL    As  nr  fts  I 
tte  rttn  tkmt  pnnu  to-dij  «re  tbe  imm 
«re  vqgskted  br  tke  witer  roales  on 
fiovr,  proTidaBBofaUniida.mDdgriin.    That 
aeoMtolK  tbe  nte.    For  iBStaBcae,  Um  toul 
cioai  OB  a  bHvd  of  flow  down  the  Kitsiadppi 
RmBTtoNewOitansis  in  tbo  iieMiboriiood 
ef  SI  oBBfti  and  about  iO  or  SSoeota  from  tbero 
bere,  ■iWa^  a  total  of  50  or  55  oeota.    I  bft- 
fieve  tte  praaent  rate  from  Si.  Louis  to<di^, 
an  rafl  to  Sew  Orleaao*  iB  83  or  85  ooils;  about 
&BI  proportion.    Tbe  merdianti  of  Mobile 
bate  BO  appchgiwion  wbatever  as  to  tin  oouiae 
tbataagr  be  taken  in  r^ard  to  tiiis  Law,  astiiey 
are  gdomg  dieir  freights  to MoMle  ataieaaon* 
able  xBte,baTing  aooesB  to  all  eastetn  cities  and 
eenaen  hj  tbe  ooean«  and  baTinffaccess  to  tbe 
weHflm cttioB l^ tlie ItDssissipmRiTer.    Tbey 
apptelwDd,  Iftowerer,  tbat  if  in  tbe  enforcement 
of  tbia  Law,  so  far  as  MobOe  is  concerned,  not 
knowing  wbetber  tbat  would  lesult  in  tbe  rais^ 
ing  of  &roi^  rates  or  tbe  lowering  of  local 
rates,  they  woe  entirely  tbrown  upon  water 
iianqMstation  for  tbeir  goods,  so  far  as  tbe 
West  ia  ooncemed,  tbeir  interests  would  be  en> 
dangered  by  tbe  koe  time  consumed  hj  water 
transpoftation.    Indeed,  mercbants  who  deal 
beaTUy  in  tbat  class  of  goods  would  neoessari- 
ly  beoompelled  to  carry  unusually  large  stocks, 
antidpatuig  tbeir  wants.    Prices  nowadays  of 
articlea  of  tbat  kind  are  subject  to  such  sud- 
den and  Tiolent  fluctuations  tbat  tbat  would 
eubject  thymerchants  hereto  very  great  losses. 
Por  JnBtance,  I  can  recall  a  year  only  two  or 
three  years  back,  when,  from  tbe  beginning  of 
the  aeaaon,  as  we  term  it  here  in  the  fall,  un* 
til  Into  in  the  spring,  those  heavy  articles  of 
western  ]>roduce  were  on  a  continual  decline. 
Our  m^chants  made  nothing.    They  more 
generally  lost  on  such  articles.    Then,  again, 
we  feel  that  in  this  progressive  age  we  ought 
to  be  entitled  to  the  privileges  or  rapid  and 
^uick  transportation  that  are  accorded  all  cities 
by  rail  in  competition  with  others.    It  is  a 
matter  of  fact  that  our  city  is  unfortunately 
aituated,  in  so  far  as  the  country  inmiediately 
contiguous  to  it  is  concerned.    We  have  to  so 
over  a  belt  of  poor  barren  pine  country  nearly 
100  miles,  to  reach  those  markets  to  which  we 
are  accustomed  to  sell,  and  to  which  we  dis- 
tribute our  supplies  and  our  merchandise.    If 
we  are  not  in  some  wav  enabled,  by  reason  of 
the  geographical  position  we  have,  by  reason 
of  tEe  blessings  under  providence  and  nature 
we  have  by  our  location,  to  get  our  eoods  here 
at  a  low  rate,  we  cannot  become  a  distributing 
center  on  railroad  lines  especially.    We  have 
oor  riven,  a  system  of  rivers  perhaps  unex- 
celled by  any  in  the  Union ;  and  if  we  are  cut 
off  from  railway  transportation  by  reason  of 
being  unable  to  compete,  we  are  left  entirely 
to  the  rivers.    Of  course  we  do  not  know  what 
-coarse  the  railroads  will  pursue  as  to  their  lo- 
cmJ  tariffs,  and  therefore  we  do  not  know  how 
inaperative  it  will  be  for  us  to  lay  our  goods 
dovm  here  at  the  lowest  possible  price.    We 
Irave  irrmlar  lines  of  steamers  from  New 
Tork  to  this  place.    The  advantage  accruing 
from  that  has  been  evident,  from  the  fact  that 
it  hmm  noduced  a  considerable  reduction  in  rail 
from  New  York  to  Mobile.    A  line  of 
from  here  to  New  York  compels  a 
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recogaitkm  on  tbe  part  of  rallraadis  of  MMiile 
as  a  port.  Tbl»  line  has  been  «MBMwbat  Irr^ 
okr,  and  for  ^at  reaacm,  and  for  the  reason 
tbat  there  is  aoaroely  a  good  estuas  wbr  a 
stoamship  sbouM  c^iMge  MSI  fiXMn  Xe  w  T<>i«  to 
Mobile  than  froas  New  Tort^  to  New  Orleans 
it  bas  put  its  rales  oonsideiaMy  below  tbe  iat«A 
existiag  by  ralL  FVm>  itt«iaaoe>  if  we  take  tbe 
first  di^  rate  by  rail,  si^  V5  cents  a  bundned, 
tbe  sleam^ips  put  tbeir  imtea  at  SO  oenUk  I 
doubt  wbetbW  tbe  buaiaess  was  at  all  lucmtlve 
to  tbe  steamship  line  at  tbat  price;  but  from 
tbe  fact  tbat  it  was  neoesaary,  in  many  tn« 
stances,  for  merchants  to  delaj  tbe  shipment 
of  tbdr  goods  in  order  to  avail  ibemi«lves  of 
tbe  oppcMTtuaitT  of  patronitinf  this  Hue,  tt  was 
neoenaiy  for  them  to  offer  extra  inducement*. 
Howevo',  if  it  was  a  rs^lar  line,  with  a  steam* 
er  ruiming  once  a  w^  from  mw  York  to 
Mobile,  it  would  have  compelled  a  reduction 
of  rates  by  rail  on  all  lines  running  Into  Mo- 
bile, We  then  simply.  In  substance,  ask,  be* 
lievinjr  tbat  the  letter  of  the  fourth  clause  of 
this  bill  means  there  are  some  places  that,  at 
the  discretion  of  this  Commission,  can  be  omit- 
ted,  and  can  have  these  privileges  that  th«y 
naturally  enjoy,  we  fM  tbat  we  are  not  trans^ 
greasing  propriety  to  ask  of  you  that  Mobile 
shall  be  numbered  among  those  places. 
By  CbivimMi^fMr  Btmci 


Q.  What  is  the  time  by  steamship  from  here 
to  New  York? 

A.  It  is  about  seven  or  eight  di^  on  an  av> 
erage. 

Q.  What  is  the  time  from  New  Orleans? 

A.  About  the  same.  They  sometimes  make 
the  time,  I  think,  in  six  days.  They  have 
faster  steamers  there;  but  the  same  steamer 
and  the  same  speed,  I  presume,  would  make 
about  the  same  time  from  here  as  from  New 
Orleans;  not  much  difference. 

Q.  Is  it  or  not  a  fact  that  the  Olty  of  Mobile 
has  subscribed  largely  to  build  up  these  rall> 
roads  in  the  interior? 

A.  I  think  it  did,  sir. 

Q.  The  Mobile  A  Ohio? 

A    Yes  sir 

Q.  The  Mobile  ^  Montgomery? 

A.  Yes  sir. 

Q.  And  the  Mobile  A  New  Orleans? 

A.  I  don't  think  they  subscribed  anything 
to  the  Mobile  <Sb  New  Orleans.  The  losses  were 
very  great,  of  course,  to  the  original  subsorib* 
ers.  The  difficulties  that  arose  during  the  war 
put  the  roads  into  bankruptcy,  and  they 
changed  hands  and  ownership,  and  the  orlgl* 
nal  owners,  of  course,  lost  their  stock. 

Q.  All  these  roads  down  hero  did  go  through 
bankruptcy,  did  they  not? 

A.  Yes  sir,  all  of  them. 

Q.  I  mean  consequent  upon  the  war? 

A.  Yes  sir. 

By  the  Chairman  t 

Q.  Are  you  Interested  In  any  of  the  railroad 
property  terminating  here? 

A.  No  sir:  I  am  Interested  and  connected 
with  tbe  Mobile  d;  Birmingham  Hood  we  are 
trying  to  build  from  here  to  Birmlnffhara.  My 
interest  is  commercial.  I  am  a  merchant  io 
MobUe. 


8aniis«l  Brown  appeared  before  tbe  Com^ 
mission  and  was  duly  sworn. 
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Intbbbtatb  Commebob  Rbfobts— The  Coioussiok. 


May^ 


The  ChairmaA:  Tou  may  make  your  own 
statement. 

The  WltneBB.  Gentlemen,  I  am  simply 
here  as  a  member  of  a  committee  appointed  by 
the  Chamber  of  Commerce— with  Mr.  Bush. 
Mr.  Bush  has  fully  represented  the  ideas  I  am 
here  to  represent.  I  approve  the  ideas  of  Mr. 
Bush  as  presented.  I  don't  know  that  I  have 
anything  further  to  say. 

By  the  Chaimutiu 

Q.  You  understand  the  facts  as  stated  by 
him  to  be  correcUy  stated,  do  you? 

A.  Yes  sir. 

Q.  And  that  is  all  you  care  to  say  about  it? 

A.  Yes  sir. 

Q.  What  is  your  business? 

A.  Bagging,  ties,  grain  and  naval  stores. 

A*  Proskaaer  appeared  before  the  Com- 
mission and  said: 

I  have  a  memorial  to  offer  on  the  part  of  the 
Mobile  Cotton  Ezchanee. 

The  Chairmaiu  We  had  expected  and  de- 
sired, if  we  could  do  so,  to  close  the  evidence  in 
support  of  the  petitions,  before  we  took  up  any 
in  opposition.  I  understand  that  the  evidence 
now  offered  tends  to  the  defeat  of  the  petition. 
That  being  the  case  I  would  inquire,  before 
taking  the  testimony  of  this  witness,  if  there 
are  omer  witnesses  here  that  parties  desire  to 
examine  in  support  of  the  petitions. 

Mr.  Proskauer.  The  Mobile  Cotton  Ex- 
change does  not  desire  to  offer  anv  evidence. 
It  is  perfectly  satisfied  with  offering  to  your 
honorable  body  the  resolutions  adopted  by  the 
Exchange. 

The  Chaimukn.  But  vou  wish  to  put  the 
memorial  upon  our  record.. 

Mtm  Proskaaer,  Certainly,  and  only  with 
a  view  to  stating  this:  If  the  question  is  upon 
relieving  the  City  of  Mobile  and  the  Port  of 
Mobile,  from  the  operations  of  section  4  of  the 
Act  we,  certainly  were  under  a  misapprehen- 
sion. The  Mobile  Cotton  Exchange  under- 
stood that  the  suspension  of  section  4  was 
asked  along  the  whole  line  of  railroads  leading 
into  and  from  Mobile.  It  is  against  this  prop- 
osition that  this  resolution  is  presented  to  you. 
If  the  Commission  desire  to  have  evidence, 
we  will  be  able  to  present  it 

The  CluklniiAii.  You  will  of  course  exer- 
cise your  own  judgment  as  to  the  bringing 
forward  of  evidence.  You  can  do  that  here- 
after. 


0«  R.  Hundley  of  Huntsville,  Alabama, 
app^ired  before  the  Commission  and  said: 

I  d^re  to  present  a  memorial  from  a  por- 
tion of  the  State.    I  do  not  appear  as  a  wit- 


ness. 

The  Chairman.  Is  it  from  some  organ- 
ized body? 

Mr,  aondley.  No  sir;  only  a  meeting  of 
citizens  from  one  of  the  towns  in  the  northern 
portion  of  the  State,  bearing  upon  this  question 
and  upon  that  side  of  the  question  which  you 
called  attention  to.  If  it  is  Uie  desire  of  the 
Commission  that  I  should  be  sworn,  I  will  do 
so  with  pleasure. 

The  Chairman.  You  may  be  sworn.  You 
may  say  as  little  as  you  please,  in  addition  to 
what  the  paper  contains,  out  we  want  to  know 


that  in  vour  opinion,  such  facts  as  you  bring- 
forward  here,  whatever  may  be  their  form,  ar» 
true. 

Mr,  Hundley  was  then  duly  sworn. 

The  Chairman.    State  what  your  paper  Is. 

The  Witneaa.  There  was  a  public  meet- 
ing called  by  the  citizens  of  Huntsville,  Ala- 
bama, in  the  northern  portion  of  the  State,  on 
last  Mondav,  to  express  their  views  and  their 
ideas  in  reference  to  the  question  of  the  sus- 
pension of  the  fourth  section  of  the  Inter- 
state Commerce  Bill.  At  that  meeting,  the* 
following  preamble  and  resolution  wasaoopted 
by  a  unanimous  vote,  and  as  Chairman  of  the 
Committee  which  is  in  attendance,  I  present 
the  paper  to  the  Commission.  I  will  teeA  it. 
(Reads  paper.)  In  addition  to  that,  Mr.  Chair^ 
man,  I  wish  to  state  that  the  $40,000  alluded 
to  here  which  was  subscribcMl  to  secure  a  line 
connecting  with  the  Nashville,  Chattanooga  &- 
St.  Louis  Railroad  was  not  a  stock  subscription, 
but  a  direct  donation,  not  expecting  anv  stock, 
and  no  stock  is  to  be  issuea  for  it.  It  was  a 
gift  to  that  road  to  build  its  line  of  road,  in 
order  that  we  might  have  a  competing  line. 
In  addition  to  that,  as  stated  In  this  resolution » 
we  have  subscribed  recently  within  the  past 
two  or  three  months  $50,000  to  get  a  road  from 
Birmingham  to  Huntsville,  givine  us  an  out- 
let in  that  direction.  That  road  fi  now  beings 
constructed.  Our  citizens  believe,  by  getting^ 
these  roads  in  there,  we  will  get  competitive* 
rates  to  long  distances,  and  luive  subscribed 
liberally  of  their  means  to  secure  it.  Thia 
resolution  was  adopted  at  this  meeting  unani- 
mously. I  think  I  can  state  that  the  senti- 
ment of  our  people  in  that  city  and  in  that 
county  and  country  contiguous  thereto  is  un- 
divided, and  that  there  Is  but  one  sentiment  In 
reg^  to  that  section,  and  that  is  Uuit  they 
would  be  glad  if  It  could  be  suspended  inden* 
nitely.  It  would  be  to  their  interest.  We 
have  in  our  town  several  industries  there  that  are 
growing  up.  We  have  a  cotton  factory  there 
which  makes  cotton  yam  only.  It  does  not 
manufacture  cloth.  They  sell  these  yama 
mostly  to  Philadelphia.  They  have  the  Imeet 
sale  in  Philadelphia  of  anywhere  else,  ana.  as 
^  matter  of  course,  they  desire  to  get  cheai> 
transportation  through  to  Philaddphla;  as 
cheap  as  possible.  Huntsville  is  not  on  the 
river.  It  is  ten  miles  from  the  river,  and  we 
have  no  river  connection. 

By  Commimtmer  Brafl»: 

Q.  Is  Huntsville  conceded  competitive  rates 
at  this  time? 

A.  No  sir;  not  that  I  know  of. 

Q.  Has  it  ever  been  conceded  competitive- 
rates  that  you  know  of  or  ever  heard  of? 

A.  No  sir;  It  never  has.  That  is  the  reasoa 
we  have  subscribed  this  money;  in  order  to  se> 
cure  it. 

Q.  Have  you  taken  a  bond  from  these  rail* 
road  companies,  that  thev  will  give  you  com* 
petitive  rates  when  they  build  that  road? 

A.  No  sir;  we  have  taken  no  bond. 

Comnduumer  Bra^r*  ^  advise  you  to  do- 
that    (Laughter.) 


J.  P.  Walker  of  Meridian,  Ifississlppi,  afK 
peared  before  the  Commission  and  said: 
I  desire  to  present  this  petition,  which  Is  ak 


1887. 


Pbocebdingb  at  Mobilb  —  H.  H.  Stewart. 
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ready  sworn  to.  It  is  a  short  j^B^peir,  and  is 
from  the  Board  of  Trade  of  the  City  of  Merid- 
ian. (Reads  petition.)  If  the  Commission 
desire  to  ask  any  questions  toudiing  the  mat- 
ter set  forth  in  that  petition,  they  may  do  so  of 
myself  or  the  gentleman  who  is  with  me  from 
that  city.  Perhaps  the  petition  is  sufficiently 
explicit. 

By  Commiatumer  "BrtL^gi 

Q.  Tou  have  competitive  rates  at  Meridian, 
have  you  not? 

A.  That  is  true;  ves  sir. 

Q.  And  hav^had  for  how  many  years? 

A.  Eight  or  ten  years. 

Q.  I  wish  you  would  state  to  the  Conunis- 
sion  what  determines  those  competitive  rates 
and  why  you  get  them. 

A.  We  have  competing  lines  of  railroad 
touching  at  that  point. 

Q.  What  lines? 

A.  We  have  five  lines  of  railroad  touching 
there,  the  Mobile  &  Ohio,  the  East  Tennessee, 
Viiginia  &  Georgia,  the  Alabama  &  Great 
Southern,  the  New  Orleans  &  Northeastern, 
and  the  Y icksburg  &  Meridian. 

By  Mr,  Stahlman: 

Q.  Ib  it  not  true  that  you  are  close  to  the 
Mississippi  River  bv  one  of  the  routes  from  the 
West,  and  the  traffic  coming  from  the  river  is 
diverted  to  you? 

A.  I  don  t  know  that  I  exactly  understand 
you. 

Q.  Tou  are  close  to  the  Mississippi  River  in 
connection  wiUi  the  Yicksburg  &  Meridian 
Road? 

A.  One  hundred  and  forty  miles.  Meridian 
is  the  eastern  terminus  of  the  Yicksburg  & 
Meridian  Raihroad. 


J«  R*  Satimrfleldt  of  the  Selma,  Alabama, 
Board  of  Trade,  appeared  before  the  Commis- 
sion and  "eaid: 

The  paper  which  I  wish  to  present  is  sworn 
to  and  I  oo  not  propose  to  testify  to  anything. 
It  is  not  necessary  for  me  to  be  sworn.  (Reads 
paper.)  We  have  attached  to  the  petition  a 
statement  which  is  sworn  to  by  Messrs.  Stew- 
art &  Maas;  and  as  it  is  in  Mr.  Stewart's  hand- 
writing I  will  ask  him  to  come  forward  and 
md  ft,  and  he  may  wish  to  state  something 
outside  of  the  paper  as  a  witness. 

H.  H.  Stewart,  of  Selma,  Alabama,  ap- 
peared before  the  Commission  and  was  duly 
sworn. 

The  Witness.  We  did  not  know  we  would 
have  the  honor  of  appearing  before  you  per- 
sonally, not  knowing  altogether  the  form  of 
taking  evidence  excepting  by  petition.  The 
eenUeman  associated  with  me,  and  myself, 
Save  sworn  to  this  statement  and  had  it  written 
oat.  I  will  read  it.  (Reads  paper.)  That, 
air,  was  the  testimonv  that  we  expected  to  sub- 
mit fai  writing,  not  knowing  we  would  have 
llie  bonor  to  appear  before  you  in  person. 

By  Chmmitmon&r  SchoonmaJKer: 

Q.  What  is  your  population? 

A.  It  is  about  12,000.  We  are  a  small  town, 
but  a  very  large  distributing  center. 

Q.  How  long  have  you  nad  the  benefit  of 
competitive  rates? 

A.  We  have  gradually  been  building  up  for 
fifteen  years. 

& 


Q.  You  have  water  competition  there? 

A.  We  have,  via  the  Alabama  River,  affected 
somewhat  by  the  Mississippi  on  the  west  of 
us. 

Q.  Is  it  on  account  of  your  water  competi- 
tion that  ^ou  have  competitive  rates,  or  be- 
cause the  city  is  favored  as  a  distributing  cen- 
ter? 

A.  It  is  on  account  of  water  and  rail  compe- 
tition, both.  We  have  two  or  three  lines  com- 
peting for  pur  freights. 

Q.  And  your  people  are  all  anxious  to  have 
your  competitive  rates  continued,  are  they  not? 

A.  Yes  sir. 

Q.  And  you  oppose  the  allowance  of  com- 
petitive rates  to  the  cities  or  towns  near  you? 

A.  There  are  no  cities  very  near  us  but 
what  alr^uiy  have  the  competiuve  rates. 

Q,  They  all  have  compeutive  rates? 

A.  Yes  sir. 

By  Chmmissumer  "BrtLggi 

Q.  The- Alabama  River  is  navigable  all  the 
way  to  Selma? 

A.  Yes  sir. 

Q.  Selma  is  110  mUes  south  of  Montgomery 
by  river? 

A.  Yes  sir,  about  that  I  don't  know  the 
distance. 

Q.  You  have  one  line  there  to  the  east,  the 
East  Tennessee.  Ylrginia  &  Georgia? 

A.  We  have  two. 

Q.  I  am  asking  if  you  have  that  line? 

A.  Yes  sir. 

A.  It  goes  to  the  east  by  way  of  Norfolk, 
Virginia? 

A.  Yes  sir. 

Q.  Then  you  liave  the  Western  Railroad,  of 
Alabama,  that  carries  vou  to  the  ocean  by  way 
of  Savannah  and  Charleston? 

A.  Yes  sir. 

Q.  You  have  the  Selma  &  Meridian  Rail- 
road extending  to  Meridian  and  the  Missis- 
sippi River  at  Yicksburg? 

A.  Yes  sir.  We  have  those  two  systems 
now. 

Q.  And  the  Mobile  A  New  Orleans  bv  the 
same  route,  that  is.  by  the  Selma  &  Meridian 
Railroad  from  Meridian,  and  then  the  Queen  & 
Crescent  to  New  Orleans? 

A.  Known  as  the  Northeastern,  I  believe. 

Q.  And  then  the  Mobile  &  Ohio  RaUroad  to 
Mobile? 

A.  Yes  sir;  we  intersect  with  the  Mobile  & 

Ohio. 
Chmmisiioner  IBrt^gi      I  ask  you  these 

auestlons  because  your  petition  does  not  state 
lese  facts. 

By  Mr.  Stahlman: 

Q.  On  business  from  the  west  you  have  a 
line  down  the  Mississippi  River  via  Yicks- 
burg, the  Yicksburg  &  Meridian,  and  the  Ala- 
bama Central. 

A.  We  frequently  get  freight  that  way. 

Q.  Then  you  have  a  line  via  the  Mobile  & 
Ohio,  and  Lauderdide  and  the  Alabama  Cen- 
tral? 

A.  Yes  sir. 

%Then  you  have  a  line  via  the  Louisville 
ashville,  and  Calera? 

Q.  And  one  via  the  Cincinnati.  New  Or- 
leans &  Texas  Pacific  and  Auburn,  have  you 
not? 


■fB^ 
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Ikterstatb  Comheboe  Repobts— The  Cohsossion. 


Ma.t, 


A.  Yea  sir. 

Q.  So  that  you  have  practdcally  four  com- 
peting rail  lines,  with  one  rail  and  water  line 
irom  the  west? 

A.  I  think  tttaX  is  so  sir. 

Q.  Besides  the  competition  by  the  rirer  up 
and  down  the  Alabama? 

A.  Yes  sir. 


A.  C.  D»imer  appeared  before  the  Com- 
mission and  was  duly  sworn. 

The  Witness:  1  have  three  papers  that  I 
wish  to  lay  before  you.  i  have  been  author- 
ized to  do  do  so  by  the  [proper  parties  con- 
nected with  them,  and  I  think  th^y  will  give 
you  the  opinion  of  the  three  trades  they  relate 
to.  One  is  the  sawmill  trade  of  Mobile,  one 
is  the  shingle  trade  of  Mobile,  which  Is  quite 
a  large  industry  here,  and  the  other  is  the  coal 
trade.  I  will  not  take  up  your  time  in  read- 
ing ^em.  They  all  amount  to  substantially 
the  same  thing.  They  ask  that  the  fourth  sec- 
tion be  suspended  permanently.  It  is  to  their 
interest  that  it  should  be  so.  I  would  like  to 
say  for  myself  that  I  am  largely  interested  in 
shipping  lumber,  shingles,  and  coal.  As  to 
coal,  I  believe  I  am  the  largest  wholesaler  on 
the  seaboard  in  the  Qulf .  It  is  a  new  business 
here,  and  we  come  in  competition  in  handling 
it  with  coal  from  the  east  and  also  with  cofu 
from  Pittsburgh  by  the  Mississippi  Riyer.  I 
handle  coal  m  New  Orleans,  and  haye  re- 
ceiyed  there  this  year  about  16,000  tons  of  Ala- 
bama coal.  It  Is  an  entirely  new  business. 
The  ridlroad  has  aided  us  in  building  it  up. 
They  giye  us  a  lower  rate  to  New  Orl^s  than 
they  nye  to  some  points  nearer  the  mines. 
We  wfll  not  be  able  to  remain  in  New  Orleans 
in  the  business  of  Alabama  coal  if  the  rate 
is  put  up  any  at  all.  In  fact,  it  is  almost 
necessary  now  for  us  to  haye  a  lower  rate  on 
account  of  the  cheap  transportation  down  the 
Mississippi  Riyer.  I  am  handling  coal  in 
Jacksonville,  Florida.  They  giye  us  a  lower 
rate  there  than  they  do  other  points  nearer. 
We  come  in  competition  there  with  the  Cum- 
berland coal  and  with  the  anthracite  coal  from 
Philadelphia,  Pennsylyania  and  eastern  ports. 
If  our  rate  to  Jacksonyille  is  raised,  we  will 
haye  to  come  out  of  there.  We  can't  do  the 
business.  As  to  lumber,  we  are  shipping  now 
lumber,  and  haye  been  shipping  luml^  by 
rail— Pressed  lumber— to  points  north  of  the 
Ohio.  Since  the  operation  of  this  law,  all  that 
bu^ess  has  stopped  so  far  as  I  know  and  so 
far  as  any  of  us  know.  We  haye  not  been 
able  to  ship  a  car  load.  The  same  thing  is 
practically  true  of  shingles.  We  haye  a  large 
business  from  here  in  shingles.  There  are 
eight  shinele  mills  making  shingles  in  and 
around  Mobile.  It  is  a  new  business  and  the 
trade  is  nearly  all  north  of  the  Ohio  Riyer, 
yery  largely.  It  has  all  been  stopped  practi- 
calfy.  While  we  don't  know  what  will  be 
the  effect  of  putting  this  clause  into  operation, 
and  don't  pretend  to  know — we  were  doing 
yery  well,  we  were  building  up  our  business 
and  IncrMsinff  it,  and  now  it  is  stopped  as 
far  as  north  of  the  Ohio  Riyer  is  concerned. 

By  Mr.  Stahlm&n; 

Q.  You  do  not  understand  that  the  stoppage 
of  that  business  is  due  to  any  advance  of  rates 
on  the  part  of  roads  south  of  the  Ohio? 


A.  No  sir;  we  haye  the  same  rates  to  Cin- 
cinnati. 

By  Oommisiioner  Sohoonmakers 

Q.  How  large  a  body  of  men  have  you  em- 
ployed in  minmg? 

A.  I  sell  for  several  different  mines. '  There 
are  some  very  large  mines  up  there.  I  don't 
know  how  many  men  they  employ.  The 
Pratt  Coal  Company  I  represent  here  mine  in 
the  neighborhood  of  8,000  tons  a  day  now.  It 
is  one  of  the  largest  concerns  in  the  world,  I 
belieye,  in  that  liue. 

W,  O.  Coohrane*  of  Tuscaloosa,  Ala- 
bama, appeared  before  the  Commission  and 
was  duly  sworn. 

The  Chairman.  You  may  make  your 
statement. 

The  Witness.  I  come  on  behalf  of  Tus- 
caloosa, Alabama.  The  City  of  Tuscaloosa  is 
situated  on  the  Warrior  River.  They  have  an 
idea,  and  in  fact  it  is,  I  believe,  allowed  by 
the  Law,  that  certain  benefits  shall  accrue  to 
cities  and  places  which  have  water  transporta- 
tion in  competition  with  the  rail.  I  believe  it 
is  left  at  the  option  of  this  Commission  to 
grant  that.  In  pursuance  of  that  idea  the  citi- 
zens of  Tuscaloosa  held  a  meeting,  the  Board 
of  Trade  held  a  meeting,  and  the  Board  of  Al- 
dermen held  a  meeting,  and  appointed  a  com- 
mittee consisting  of  myself,  Mr.  D.  A.  Sercy  and 
Mr.  T.  U.  Hayes,  who  are  here  with  me  to 
meet  this  Commission  and  present  to  you  this 
short  petition.  This  i>etition  is  signed  by  ail 
the  citizens  and  business  men  of  Tuscaloosa. 
It  is  rather  an  unusual  document.  There  are 
a  great  many  signatures,  but  the  paper  is  very 
short  and  1  will  read  it.  (Reads  petition.) 
This  paper  is  signed  by  the  mayor  of  the  city, 
by  the  entire  Board  of  Aldermen,  and  by 
about  one  hundred  or  so  citizens,  merchants 
and  business  men.  They  also  instructed  us  to 
ask  this  Commission  that  they  would  name 
Tuscaloosa  among  the  cities  and  points  men- 
tioned in  the  order  jdven  at  Washmgton. 

By  Oommisgianer  Sehoonmaker: 

Q.  What  road  are  you  on? 

A.  The  Alabama  &  Great  Southern,  the 
Queen  &  Crescent  We  have  only  one  road, 
but  we  have  a  river.  Our  river  is  not  open  all 
the  year,  but  very  nearly  all  the  year;  long 
enough  to  be  of  great  service  to  us.  Mr. 
Sercy.  who  is  a  very  larse  merchant  there,  is 
here,  and  I  would  like  mm  to  make  a  state- 
ment before  this  body. 

Q.  How  large  is  your  town? 

A.  We  are  on  both  sides  of  the  Warrior 
River.  We  estimate  the  corporate  limits, 
which  is  snudl,  to  be  about  5,000  people.  We 
have  the  State  University,  the  State  Asylum, 
several  large  mills  and  a  good  many  other  en- 
terprises there,  and  we  are  rieht  at  this  time 
going  into  other  laree  enterprises.  We  want 
to  be  placed  in  a  position  where  we  can  claim 
competitive  rates  by  means  of  our  water.  We 
can  force  them  to  rates  for  seven  months^  in 
the  year,  but  if  we  are  on  this  list  we  can  prob- 
ably get  the  rates  the  whole  year. 

Q.  Suppose  other  towns  of  your  size  want 
the  same  rates;  you  could  get  along,  oould  you 
not? 

A.  Yes  sir. 

Q.  I  do  not  mean  competitlye  rates,  but  the 
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same  rates;  I  refer  to  other  towns  that  are  not 
competitive  centers. 

A.  No  sir.  We  have  been  laboring  under 
some  disadvantages  already.  We  nave  a 
neighbor  or  two  that  have  two  or  three  rail- 
roads very  close,  and  have  some  advantage 
over  us.  We  are  projecting  two  other  roads, 
and  those  roads  will  be  built,  doubtless;  but  it 
will  be  some  little  time.  We  have  this  river. 
Before  these  roads  were  built  there  at  all  Tus- 
caloosa did  a  large  trade.  It  was  once  the 
capital  of  the  State,  and  all  our  cotton — ^we 
have  rich  bottoms — was  carried  on  the  river 
and  all  our  merchandise  was  carried  back, 
but  owing  to  the  fact  that  it  took  so  much 

5ood8  to  run  through  from  the  latter  part  of 
une  to  the  first  of  October,  it  was  found  neces- 
M17  to  get  a  railroad  there  to  have  it  come 
•quicker.  It  doesn't  take  so  much  stock,  and 
the  railroads  are  a  great  advantage,  if  you  can 
^eep  them  within  dfue  bounds. 

The  Chairman.  It  may  be  proper  to  state 
to  you  that  the  road  upon  which  you  are  has 
not  asked  the  Commission  to  make  your  rates 
lower  than  those  to  the  local  points.  We  have 
no  application  before  us  that  would  permit  us 
to  do  what  you  desire. 

The  WiineM.  We  merely  ask  this  in  this 
petition:  we  ask  that  we  may  be  put  upon 
the  list;  that  this  road  may,  if  it  should  see 
proper  to  do  so,  give  us  these  rates.  It  claims 
it  cannot  give  us  these  rates.  We  are  really 
on  a  navigable  stream.  We  are  at  a  point  that 
has  always  been  known  as  the  head  of  naviga- 
tion. It  is  a  very  important  matter  to  us,  and 
if  it  is  understood  Tuscaloosa  is  in  competition 
with  rail  by  its  water  way  it  will  place  us  in  a 
position  to  help  us. 

The  Chairman.  But  we  have  no  general 
power  to  go  through  the  country  and  equalize 
matters,  and  to  male  the  railroads  give  certain 
rates  to  certain  points.  We  do  not  fix  com- 
petitive rates.  We  do  not  determine  what 
they  shall  be.  On  the  application  of  any  par- 
ticular road  that  asks  permission  to  have  its 
case  made  an  exception  under  the  Law,  at  a 

g articular  point,  we  have  a  right  to  inquire 
ito  it  ana  see  whether  it  is  reasonable  that 
there  should  be  such  an  exception;  but  they 
have  not  asked  for  any  exception  at  your 
point  at  all.  and  we  have  nothing  before  us. 

The  Witness.  Couldn't  that  town  ask  for 
it  itself  7    Would  that  be  outside  of  the  record  ? 

Commisnoner  Morrison.  Not  unless  it 
owns  the  railroad. 

The  Witness.  It  doesn't  own  the  railroad, 
but  it  is  on  the  railroad. 

C&mmisnoner  Walker.  That  is  outside  of 
our  Jurisdiction. 

The  Chairman.  Tes;  it  would  be  entirely 
outside  of  our  Jurisdiction,  even  if  we  bought 
it  would  be  Just.  We  cannot  interfere  when 
there  is  no  special  ap^ication  before  us. 

The  Witness.  We  were  not  aware  of 
that.  We  took  the  Law  to  mean  that  a  point 
situated  as  ours  is-— it  would  place  us  entirely 
in  the  power  of  the  road;  we  would  have  to  go 
to  the  road  and  ask  it  to  ask  you. 

The  Chairman.  The  Law  supposes  they 
will  so  grade  their  rates  as  to  make  them  Just 
between  tdl  the  points  on  their  line,  in  con- 
formity to  the  Law  itself,  unless  they  think 
they  are  unable  to  do  it.    If  they  do  think 
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they  are  unable  to  do  it.  and  there  are  reasons 
why  an  exception  should  be  made  at  any  par- 
ticular point,  then  the  Law  supposes  they  will 
come  before  us  and  make  the  application. 
They  have  not  done  it  in  your  case  at  all. 
They  make  no  such  application,  and  therefore 
we  suppose  they  expect  to  apply  the  Law 
strictly  according  to  its  terms.  They  have  a 
perfect  right,  to  do  that  if  they  see  fit. 

The  Witness.  It  may  be  we  ought  to 
have  met  ;^ou  at  New  Orleans.  That  road,  I 
believe,  vml  be  before  you  there. 

The  Chairman.  I  mention  this  fact  be- 
cause, obviouslv,  as  matters  stand  now,  we 
have  no  Jurisdiction  to  do  what  you  would 
like  to  have  us  do. 

Commissioner  Walker.  I  think  they  are 
coming  to  Memphis. 

The  witness.  I  think  it  is  probable  they 
will  meet  you  hereafter.  In  any  case,  I  would 
like  my  application  to  go  on  file  and  be 
considered. 

The  Chairman.  It  shall  go  on  file.  This 
road,  I  imagine,  will  come  before  us.  They 
are  not  here  today,  as  far  as  I  know. 

The  Witness.  If  the  road  should  name 
points  at  which  they  wanted  to  have  competi- 
tive rates  allowed,  and  leave  out  our  point, 
would  there  be  no  way  by  which  this  Commis> 
sion  could  reach  that? 

The  Chairman.  I  do  not  know  whether 
we  could  compel  them  to  ask  permission  to 
make  an  exception.  Up  to  this  thne  they  have 
not  asked  an  exception. 

Commissioner  walker.  In  point  of  fact 
they  do  not  ask  for  any  relief  except  the 
Vicksburg  &  New  Orleans. 

Commissioner  Bra^s^.  The  Law  takes  care 
of  people  where  the  railroads  do  not. 

The  Chairman.  Your  papers  will  go  on 
file,  and  if  there  should  be  anv  application 
hereafter,  it  shall  be  considered  in  connection 
with  any  such  subsequent  application. 

The  witness.  If  any  question  should 
arise  as  to  the  traffic  and  the  water  way,  we 
would  like  to  have  an  opportunity  to  make 
proof,  if  it  should  be  necessary. 

C.  W.  Gibson  appeared  before  the  Com- 
mission and  said: 

As  Chairman  of  the  Committee  on  Trans- 
portation of  the  Aberdeen  Board  of  Trade  of 
Aberdeen,  Mississippi,  I  am  directed  to  present 
this  petition  to  your  honorable  body.  (Reads 
petition.)  It  is  not  necessary  for  us  to  elabo- 
rate upon  this  petition.  We  have  tried  to 
make  it  short  and  to  the  point.  What  we 
want  of  the  railroads  is  a  tariff  for  revenue  so 
adjusted  as  to  meet  competition.  (Laughter.) 
We  respectfully  ask  a  continuance  of  our 
hearing  at  New  Orleans,  where  we  will  present 
a  petition  bearing  especially  upon  the  Illinois 
Central  Railroad  Company.  I  presume  they 
will  brinp  evidence  there. 

The  Chairman.  You  can  appear  there  or 
anywhere  else  in  support  of  your  petition. 

Samuel  Branan^h  of  Birmingham,  Ala- 
bama, appeared  before  the  Conumssion  and 
said: 

At  a  meeting  of  the  merchants  of  the  City 
of  Birmingham,  Alabama,  the  following  pre- 
amble and  resolutions  were  adopted:    (rre* 
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amble  and  resolutions  read.)  Birmingham  is 
situated  at  Uie  crossing  of  a  number  of  rail- 
roads, and  more  are  being  built  eveiy  day.  It 
is  in  fact  goins  to  be  in  a  short  time  the  cen- 
ter of  a  considerable  railway  system  and  we 
haven't  any  river  near  us  to  enable  us  to  get 
cheap  freights.  The  railroads  have  always 
taken  neat  care  of  us  in  the  past,  and  all  we 
ask  is  to  let  them  do  it  again. 

By  Mr,  Stahlman; 

Q.  What  do  you  mean  by  saying  the  rail- 
roads have  taken  neat  care  of  vou? 

A.  They  have  alwavs  enabled  us  to  sell 
ffoods  in  competition  with  the  points  we  meet 
In  the  territory  tributary  to  BirminghauL   . 

Q.  You  have  had  rates  equal  to  those? 

A.  Yes  sir;  which  have  enabled  us  to  meet 
them  in  an«equal  way. 

Q.  How  many  railroads  have  you? 

A.  We  are  at  the  crossing  of  three  railroads, 
not  counting  some  of  the  branch  roads;  but 
of  the  trunk  lines  we  are  at  the  crossing  of 
three. 

By  CommMoner  Bra^s: 

Q.  What  lines  are  they? 

A.  The  L.  &  N.,  the  Cincinnati  Southern 
otherwise  known  as  the  Alabama  Southern, 
and  then  we  have  the  Georgia  Pacific.  We 
have  been  the  terminus  of  that  road  for  a  num- 
ber of  years. 

By  Mr,  Stahlman: 

Q.  And  then  the  road  from  Kansas  City  is 
behig  built? 

A.  It  is  being  built  very  fast 

Q.  Is  the  Central  Railroad  of  G^rgia  com- 
ing to  Birmingham? 

A.  It  is  supposed  to  come  there;  in  fact  it 
is  building  there  now. 

Q.  You  have  three  lines  now? 

A.  Three  trunk  lines  now. 

Q.  In  six  different  drections? 

A.  Yes  dr;  and  they  all  come  into  one  union 
depot. 

I.  J.  Poleyof  Brewton,  Alabama,  appeared 
before  the  Commission  and  said : 

We  are  not  so  fortunately  situated  as  a  good 
many  of  those  that  have  been  speaking  before 
you.  We  are  on  one  ndlroad  onlv.  We  have 
no  water  navigation  for  our  lumber.  We  are 
lumber  men.  We  are  geographically  situated 
far  from  the  markets  that  use  our  products  and 
believe  the  Ions  haul  would  be  injurious  to  our 
business.  Thfi  memorial  has  been  signed  by 
all  of  our  lumber  men  and  all  of  our  mer- 
chants except  one  firm.    (Reads  memorial.) 

By  the  Cnaimutn: 

Q.  What  road  are  you  on? 

A.  We  are  on  the  Louisville  &  Nashville 
Road.  We  have  a  tariff  of  rates  from  the  C. 
B.  &  Q.  that  I  thought  I  had  brought  with 
me. 

By  OommiMikmer  Walker: 

Q.  Your  trouble  is  in  getting  rates  north  of 
the  Ohio  River? 

A.  Yes  sir;  we  have  had  an  advance  of  from 
five  to  seven  cents  at  manyjpoints  we  have 
been  shipping  to  north  of  the  Ohio  River. 

Daniel  Smith  appeared  before  the  Com- 
mission and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  the  Chairmaa: 


Q.  Where  do  you  reside? 

A.  I  reside  three  miles  from  the  cify;  Mo- 
bile is  my  post  office.  As  president  of  the 
Gardeners  Association  of  this  county  it  has 
been  made  m^  duty  to  present  this  memorial 
or  petition  which  I  will  read.  •!  shidl  not  have 
much  to  say  afterwards.  (Reads  petition.) 
We  have  been  induced  to  present  this  petition 
from  the  fact  that  as  stated  here  we  find  tho 
enforcement  of  that  section  will  destroy  utter, 
ly  the  business  in  which  we  are  now  engaged- 
and  which  is  carried  on  to  a  considerable  ex- 
tent 

By  OomnMsUmer  Schoonmaker: 

Q.  What  ace  your  products? 

A.  Vegetables  principally. 

By  Oommimoner  Weaker; 

Q.  Where  do  you  ship  them? 

A.  Chicago,  Indianapolis,  8t  Louis»  Cin- 
cinnati and  Cleveland. 

Q.  You  ship  from  Mobile? 

A.  Yes  sir. 

Q.  How  does  this  section  affect  your  trade? 

A.  We  fear  that  by  the  enforcement  of  it,  the 
further  we  go  the  more  freight  we  will  have 
to  pay.  That  is  exactly  why  we  are  afraid  of 
it. 

By  the  Chairman: 

Q.  Is  there  competition  in  this  particular 
business  up  the  line  of  the  road? 

A.  Yes  sir;  there  is  later  on  in  the  season; 
but  at  this  particular  season  of  the  vear  there 
is  not  so  much.  We  have  compeation  from 
Florida  and  from  Louisiana. 

Q.  I  mean  on  the  line  of  the  road  on  which 
you  ship? 

A.  On  the  line  of  the  road  at  this  particu- 
lar time  there  is  not,  but  in  a  week  or  two 
weeks  from  now  there  will  be,  as  the  season  ad- 
vances in  the  north. 

By  Oammissitmer  Brafffft 

Q.  Early  spring  vegetables  are  what  you  are 
talking  about? 

A.  Yes  sir:  such  as  we  have  to  get  to  mar- 
ket before  the  16th  of  June  or  we  have  no 
market  at  all.  What  is  left  on  hand  at  that 
time  is  utter  loss.  We  apprehend  that  the  en- 
forcement of  this  section  will  make  the  freight 
charges  against  our  products  amount  to  about 
84  per  cent  on  the  gross  sales.  That  is  the 
estimate  we  make,  takidg  the  local  points  and 
the  distapt  points.  That  of  course  will  de- 
stroy an  V  business. 

(^  What  is  the  aggregate  value  of  the  an- 
nual shipments  of  this  class  of  products  here? 

A.  It  approximates  now  about  half  a  mlllioa 
dollars  from  this  point 

Q.  It  has  been  in  that  neighborhood  for  sev- 
eral years,  has  it  not? 

A.  Yes  sir;  it  has  been  for  the  last  three  or 
four  years;  but  the  last  three  years  have  not 
been  profitable  years,  and  that  Is  the  reason  it 
has  remained  about  stationary.  This  year  we 
think  it  will  run  somewhat  ahead  of  the  last 
three  years,  whidi  have  been  v^  backward, 
very  unfortunate  years  for  us.  We  are  led  to 
this  conclusion  for  the  further  reason  that  this 
industry  gives  a  support  to  not  less  than  six 
thousand  persons,  and  nine  tenths  of  them  are 
today  unable  to  support  themmlves  two  weeks 
if  deprived  of  their  present  employment  I 
know  I  am  within  the  bounds  of  the  facts 
when  I  say  that  nine  tenths  of  them  are  now 
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unable  to  support  themselves  two  weeks  if 
they  were  deprived  of  the  present  employment 
thev  have. 

By  Oommisnoner  Walker: 

Q.  What  road  does  this  freight  go  over;  the 
Mobile  &  Ohio? 

A.  We  ship  on  the  Louisville  &  Nashville, 
and  on  the  Mobile  &  Ohio. 

Q.  Tou  say  you  are  afraid  as  it  gets  up 
towards  Chicago  the  rates  will  be  increased  by 
the  locals? 

A.  That  is  what  we  are  afraid  of. 

Q.  Those  roads  np  there  have  not  asked  for 
any  suspension  of  the  Law? 

A.  That  is  exactly  it;  we  are  afraid  if  the 
law  is  enforced  against  us  there  the  rates  will 
be  increased,  for  instance,  in  Chicago,  the 
same  as  they  are  today — will  be  higher.  They 
are  already  as  high  as  we  think  we  can  well 
stand  it  and  live.  The  freight  rate  today  on 
a  sale  made  in  Cincinnati  on  today's  quota- 
tions is  13f  per  cent  of  the  gross  sales.  If  it 
is  increased  much,  of  course  no  business  can 
stand  it,  in  our  opinion. 

By  Mr.  Russell: 

Q.  How  many  car  loads  a  day  are  you  ship- 
ping now? 

A.  I  don't  know  exactly  how  many  car  loads 
are  going  out  from  here.  I  am  not  shipping 
many  car  loads  a  day. 

Q.  I  inouire  about  your  organization. 

A.  I  think  yesterday  there  went  out  eight 
carloads;  and  a  little  later  on  the  number  will 
be  much  larger.  I  think  eight  car  loads  went 
out. 

Q.  The  Mobile  &  Ohio  has  always  given 
you  a  good  rate,  has  it? 

A.  Yes  sir;  we  are  not  complaining  much 
of  the  rate;  only  if  it  gets  much  higher  we 
will  have  to  complain  and  quit  our  business; 
that  is  all. 

Q.  The  suspension  of  the  fourth  clause  for 
the  Louisville  &  Nashville,  and  the  Mobile  & 
Ohio  will  give  you  the  Cabo,  St.  Louis,  Louis- 
ville and  Cincinnati  markets? 

A.  Yes  sir,  and  it  would  give  us  Memphis, 
I  suppose.  I  suppose  that  suspension  would 
reach  all  our  markets. 

Cammusiojier  Walker.  Do  vou  claim  you 
want  to  charge  more  for  truck  of  this  sort 
from  points  further  north  of  here  than  from 
Mobile? 

Mr.  RusselL    Oh  no  sir. 

Chmmtaiioner  Walker.  Then  I  don't  see 
what  this  application  has  to  do  with  the  case. 

Mr.  Stahlman,  The  railroads  want  to 
apply  the  same  rule  to  the  traffic  from  here 
that  they  would  apply  to  any  traffic  to  and 
from  Mobile. 

By  ChmnUs9um&r  Braff s: 

Q.  State  to  the  CommSSon  what  these  veg- 
etables are? 

A.  I  didn't  state  them  particularly,  because 
I  supposed  everybody  knew  what  vegetables 
were. 

Q.  Different  kinds  of  vegetables  grow  in 
different  parts  of  the  country. 

A.  I  will  state  what  I  mean.  I  mean  cab- 
bages, potatoes,  beans,  peas  and  onions.  I 
might  mention  several  others,  but  I  think  that 
is  about  enough  to  give  an  idea  of  what  I 
mean't  by  vegetables. 

Q.  Tou  mean  strawberries,  I  suppose. 
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A.  I  don't  mean  strawberries  when  I  say 
vegetables. 

By  Oommission&r  Walker: 

Q.  Can  those  things  go  by  water? 

A.  They  go  by  rail  altogether.  We  can't 
ship  them  by  water. 

By  Mr.  Stahlman: 

Q.  You  have  said  you  cannot  stand  anv 
higher  rates  than  you  are  paying.  That  is 
true,  is  it? 

A.  I  think  that  is  very  true.  We  couldn't 
stand  much  higher  and  live. 

S.  And  it  is  a  large  industry  that  has  been 
t  up  within  the  last  few  years? 

A.  Yes  sir. 

Q.  And  the  railroads  have  done  a  good  deal 
to  help  you  to  build  it  up? 

A.  I  think  they  have.    We  feel  satisfied. 

Q.  They  have  put  on  fast  trains? 

A.  Yes  sir. 

Q.  And  refrigerator  cars? 

A.  Yes  sir;  we  are  very  well  satisfied. 

Q.  Everything  is  movine"  on  well? 

A.  Yes  sir.    Our  complaint  is  thev  don't 

ve  us  as  much  time  as  we  want,  but  they  are 
mproving. 

Q.  Your  trouble  arises  from  the  apprehen- 
sion that  the  law  will  disarrange  the  rates? 

A.  Yes  sir. 

Q.  Some  of  the  rates  have  been  withdrawn 
from  points  north  of  the  river? 

A.  Yes  sir;  and  we  are  afraid  others  may  be. 

Q.  As  far  as  you  know,  the  lines  south  of 
the  river  have  not  withdrawn  or  advanced  any 
rate? 

A.  Not  that  I  am  aware  of.  I  think  to 
Memphis  they  remain  the  same.  As  we  un- 
derstand it,  the  suspension  is  not  permanent, 
and  we  are  afraid  when  the  present  suspension 
expires  then  we  may  suffer. 

Commismner  Walker.  I  think  you  have 
a  wrong  idea  about  the  Law. 

The  witness.  If  we  had  known  it  we 
would  have  been  much  easier. 

The  Chairman.  I  should  like  to  ask  Mr. 
Stahlman  a  question  right  here,  under  oath. 

Mr.  E.  B.  Stahlman  was  duly  sworn. 

The  Chairman.  Does  your  road  charge 
more,  upon  such  products  as  this  gentlemen 
sends  north  to  Cairo  and  markets  bevond,  from 
local  stations  than  it  does  from  Mobile? 

Mr.  Stahlman.  I  am  not  prepared  to  an- 
swer that.  I  will  get  Mr.  Culp  to  answer  it 
for  me. 

The  Chairman.  Mr.  Culp  was  sworn  the 
other  day.  

J.  M.  Culp»  who  had   been  previously 
sworn,  was  further  examined  as  follows: 
By  the  Chainnan: 
Q.  Does  your  road  charge  more  upon  these 

Sroducts  from  local  stations  than  it  does  from 
lobile? 

A.  It  has  done  so  in  the  past. 
Q.  Does  it  now? 

A.  I  believe  at  present  the  rates  are  higher 
at  points  north  of  Mobile. 

Q.  Do  not  those  rates,  according  to  the  testi- 
mony of  tbis  witness,  operate  as  rates  that  are 
absolutely  prohibitory  upon  the  business  north 
of  here? 

A.  No  sir;  I  think  not. 
I     Q.  Is  not  this  gentleman  mistaken  in  what 


158 


IXTBBSTATE  COMBfEBOE  RePOBTS—- ThB  COMMISBION. 


Mat, 


he  says  as  to  not  being  able  to  afford  hicrher 
rates  if  the  men  north  of  here  can  afford 
higher  rates  against  him? 

A.  Perhaps  not.  It  may  cost  him  more 
money  to  raise  his  crops  than  it  does  north  of 
here. 

Q.  Do  von  think  he  cannot  raise  vegetables 
as  cheap  here  as  at  stations  north? 

A.  Possibly  not.  Hates  from  Mobile  to 
points  this  side  of  distant  markets  would  be 
higher  than  to  the  distant  markets. 

Q.  What  I  want  to  know  is  whether  the 
rates  upon  the  same  articles  which  he  sends 
forward,  and  which  he  says  will  not  bear  any 
higher  rates,  are  in  point  of  fact  higher  from 
the  local  stations  north  of  here? 

A.  I  can  and  will  tomorrow  get  the  rates 
and  let  you  know  exactly.  I  know  in  the  past 
they  have  been  higher,  and  I  think  they  are 
at  present. 

The  Chairman.  What  I  want  to  know  is 
whether  the  rates  that  have  been  made  by 
your  road  upon  market  gardening  are  such 
rates  as  are  prohibitory;  because  I  Judge  from 
this  man's  evidence  they  would  be. 

iff.  Stahlman.  If  the  Chairman  will  per- 
mit me,  I  will  answer  under  oath  what  my 
judgment  is  concerning  it,  and  what  would  act- 
uate me  in  adjusting  the  rates  and  in  assum- 
ing it  cost  more  to  produce  vegetables  near 
Mobile  than  it  would  at  an  interior  point.  I 
would  say  in  the  first  place  that  the  land  upon 
which  the  vegetables  were  raised  would  cost 
at  least  800  per  cent  more  near  Mobile  than  it 
would  at  an  interior  point  100  miles  from  Mo- 
bile; and  the  interest  on  that  money  is  quite  a 
consideration.  

Daniel  Smith  resumed  hla  testimony  and 
said  : 

I  would  say  in  connection  with  that,  by  per- 
mission, to  be  successful  here  we  think  it  nec- 
essary to  apply  and  do  apply  from  sixty  to 
seventy-five  dollars  worth  of  fertilizer  to  every 
acre  of  ground  we  cultivate.  In  this  land  we 
think  it  is  necessary,  and  without  it  we  can't 
succeed. 

By  the  Chairman: 

Q.  I  have  no  doubt  you  practice  true  econ- 
omy and  that  it  is  true  economy  that  you 
should  fertilize  your  land  highly.  Are  not 
those  fertilizers  delivered  and  spread  upon  the 
land  here  more  cheaply  than  they  would  be 
up  the  road? 

A.  I  am  not  prepared  to  answer  that. 

Q.  If  you  could  raise  vegetables  for  the  mar- 
kets of  Louisville,  St.  Louis,  Olncinnati,  and 
Chicago  more  cheaply  up  the  road  twenty  or 
fifty  miles  than  you  can  here,  would  you  not 
be  likely  to  go  there  rather  than  raise  them  here? 

A.  I  couldn't  do  it,  because  my  interests  are 
here  in  such  a  shape  that  I  couldn't  transfer 
them  without  a  considerable  loss,  more  loss 
than  the  difference  in  the  cultivation. 

Q.  People  are  very  apt  to  go  where  they  can 
dobusiness  most  econoinicallyandsuccessf  ully  ? 

A.  Sometimes  they  do;  but  sometimes  they 
can't  do  exactly  what  they  would  like  to  do. 
I  am  so  situated  I  couldn't  pull  up  and  leave 
if  I  wanted  to.  I  am  attenaine  to  some  busi- 
ness that  I  can't  leave  or  transfer. 

Q.  Is  it  your  opinion  that  this  business  you 
carry  on  now  can  be  carried  on  more  profitably 


at  the  same  rates  at  some  station  up  the  road 
than  here? 

A.  I  am  not  prepared  to  answer  that  ques- 
tion. We  base  our  calculations,  or  our  fears 
are  based  somewhat,  upon  the  fact  that  on  a 
short  haul  and  a  long  haul  as  compared  the 
long  haul  is  the  one  we  are  enjoying  now;  but 
if  the  short  haul  rates  are  applied,  it  will  result 
exactly  as  I  say:  that  about  85  per  cent  of  our 
gross  sales  would  be  freight. 

Q.  I  wanted  to  see  how  it  would  operate  in 
case  of  a  man  in  your  business  with  whom  a 
short  haul  was  the  rule  ? 

A.  I  don't  know  how  it  is  applied  from 
Greenville  on,  but  from  here  to  Greenville  on 
a  sale  made  today  at  the  quotations  in  Cincin- 
nati it  would  be  15i  per  cent  of  the  gross  sales 
at  Greenville.  Cincinnati  is  five  and  a  half 
times  as  far  from  Mobile  as  Greenville,  and  if 
it  was  applied  as  we  are  afraid  it  might  be 
under  a  strict  construction  of  that  section,  to 
Cincinnati,  we  would  there  pay  five  and  a  half 
times  as  much  freight  as  we  now  pay,  or  as  we 
pay  to  Greenville. 

By  Commisgumer  Walker. 

Q.  Have  the  railroad  officers  said  to  you  that 
they  proposed  to  put  in  force  any  such  con- 
struction as  that? 

A.  No  sir;  th^  have  not  said  so. 

ComnUmoner  Brag^g^.  I  don't  think  they 
ever  will. 

The  Witness.  I  hope  they  never  wUl. 

Commissioner  Brag^g^.  I  don't  think  you 
need  worry  about  that.  Cincinnati  is  a  com- 
petitive  point,  and  so  is  every  other  point 

The  Witness.  I  am  in  hopes  they  never 
will.  I  am  not  afraid  of  the  railroads  unless 
they  are  forced  to  it. 

(jommistianer'WzXkmv,  There  is  nothing 
that  forces  them. 

By  OommiBtiioner  Schoonmaker : 

Q.  Were  you  asked  to  appear  here? 

A.  Yes  sfr;  my  associates  requested  me  to 
come  and  present  that  petition. 

Q.  Were  you  requested  by  any  railroad  peo> 
pie  to  come? 

A.  No  sir;  I  come  simply  in  the  interest  of 
our  business. 

Mr,  Stahlman.  We  never  apply  any  rule 
calculated  to  hurt  ianybody. 

The  Witness.  I  am  not  afraid  of  the  rail- 
roads. We  are  none  of  us  afraid  of  the  railroads 
unless  they  are  forced  to  do  it.  We  are  afraid 
this  Bill  is  to  force  them  to  do  it. 

Commissioner  Brag^g^.  The  Interstate  Com- 
merce Law  does  not  come  within  40,000  miles 
of  it. 

The  Witness.  I  am  very  glad  to  hear  it 
I  will  report  that  to  my  association. 

D.  G.  Dunklin  of  Greenville,  Ala.,  ap- 
peared before  the  Commission,  and  having 
been  duly  sworn,  said  : 

I  have  here  a  petition  from  the  merchants  of 
the  City  of  Greenville,  Ala.,  and  locations  be- 
tween Montgomery  on  the  M.  &  M.  division  of 
the  L.  &  N.  Road  185  miles  north  and  about  43 
miles  south  of  Montgomery.  We  have  no  com- 
petitive rates.  We  have  but  the  one  railroad. 
It  has  treated  us  better  than  the  former  man- 
agement: but  our  community  destre  tliat  the 
Interstate  Commerce  law  be  enforced  in  full. 
We  think  you  did  right  in  suspending  it  for 
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90  days  for  a  chance  to  consider;  but  we  think 
the  Law  Uiat  was  enacted  by  a  wise  Ooneress 
has  certainly  a  very  able  Commission,  and  we 
desire  that  ft  be  enforced.  That  is  all  we  have 
to  say.  It  is  all  embodied  in  our  petition.  I 
was  authorized  to  present  that  petition. 

By  Mr,  Stahlman : 

Q.  You  live  on  the  line  of^  the  Louisville  & 
Nashville  Road? 

A.  Yes  sir;  the  M.  &  M.  division. 

Q.  You  say  the  present  management  is  treat- 
ing you  a  good  deal  better  than  the  former 
management? 

A.  It  is  so  stated  in  the  petition. 

Q.  They  have  reduced  your  rates? 

A.  Yes  sir. 

Or  You  have  no  Special  complaints  against 
the  road? 

A.  We  have  no  special  complaints  against 
the  road.  We  had  a  very  heavy  lawsuit  against 
the  former  management,  which  this  company 
compromised  when  they  bought  out  the  fran- 
chise. 

Q.  Your  rates  compare  favorably  with  the 
rates  of  other  stations  on  that  line? 

A.  I  couldn't  say.    We  have  some  com- 

glaints.  We  think  in  some  things  it  is  rather 
eavy.  I  was  just  told  by  the  gentleman  who 
was  on  the  stand  before  me»  so  far  as  shipping 
vegetables  was  concerned.  It  was  absolutely 
prohibitory. 

Q.  Do  you  ship  any  vegetables  to  your 
place? 

A.  I  don't;  but  he  remarked  to  me  he  shipped 
some  today  or  yesterday  and  the  freight  to 
Greenville  was  prohibitory;  he  couldn't  think 
of  shipping  there  again.  Of  course  we  under- 
stand that  we  are  not  a  competitive  point;  but 
we  claim  that  we  are  the  largest  shipping  point 
from  Mobile  to  Montgomery.  We  ship  from 
18,000  to  22,000  bales  of  cotton  annually.  We 
have  a  large  trade  there. 

Q.  There  is  no  town  adjacent  to  you  on  the 
line  that  has  any  advantages  over  you? 

A.  Not  that  I  am  aware  of. 

Q.  Where  do  you  ship  the  cotton  now? 

A.  We  formerly  shipped  to  Mobile,  but  it 
goes  the  other  way  now  and  your  road  gets  the 
advantage. 

Q.  Couldn't  our  road  get  the  advantage  if 
it  came  to  Mobile? 

A.  Yes  sir,  it  would;  but  we  can't  afford 
it.  Pormerly  I  shipped  myself  from  twelve  to 
fifteen  hundred  bales  of  cotton  to  Mobile.  In 
the  last  six  years  I  have  shipped  ten  bales. 

Q.  Where  do  you  ship  now? 

A.  We  sell  it  there.  We  have  buyers  from 
Boston,  from  Fall  River  and  all  those  points. 
They  buy  our  cotton  at  home.  We  ship  but 
very  little  cotton.  There  are  some  discrimi- 
nations of  course.  We  will  take  for  instance 
sugar,  molasses  and  rice  from  New  Orleans. 
We  pay  46  cents.  They  frequently  ship  it 
around  from  Meridian,  and  it  don't  make  any 
difference  which  way  it  goes,  we  get  it  at  the 
same  rate.  They  ship  it  up  the  Mississippi 
and  around  and  we  get  it  at  the  same  rate,  46 
cents  a  hundred  pounds.  Montgomery,  44 
miles  further,  gets  it  for  24  cents. 

Q.  What  is  sugar  worth  in  New  Orleans? 

A.  From  4i  to  5f  cents. 

Q.  What  do  you  sell  it  at  at  Grcfenville? 

A.  7i  and,  8  cents  for  the  best. 

ISTBB  S. 


Q.  It  costs  you  five  cents  delivered  at  Green- 
ville, and  you  charge  %\  cents  profit? 

A.  No  sir;  we  charge  1  and  \\  cents  profit. 
We  are  only  44  miles  from  Montgomery  and 
we  pay  nearly  twice  the  freight  that  they  do. 

Q.  Do  you  think  the  Montgomery  merchant 
gets  that  much  margin  on  his  sales? 

A.  I  am  not  aware  how  much  margin. 

Q.  Do  you  think  the  Mobile  merchant  does? 

A.  We  frequently  buy  in  Mobile.  We  usu- 
ally buy  in  New  Orleans.  We  buy  our  bacon 
and  com  and  everything  of  that  sort. 

Q.  Do  you  buy  your  grain  from  the  west? 

A.  Yes  sir. 

Q.  And  flour? 

A.  Yes  sir. 

Q.  What  is  the  rate  on  flour  from  the  point 
you  buy? 

A.  It  has  been  78  cents. 

Q.  What  point? 

A.  We  have  been  buying  from  St.  Louis  and 
some  in  Illinois. 

Q.  At  what  profit  do  you  sell  the  flour? 

A.  From  50  to  75  cents  a  barrel  We  sell  It 
for  25  cents  for  cash. 

Q.  Don't  you  think  the  Mobile  and  Mont- 
gomery merchants  you  are  complaining  of 
would  be  glad  to  have  15  or  20  cents  profit  per 
barrel  on  flour? 

A.  We  are  not  complaining  of  the  Montgom- 
ery merchants. 

Q.  You  want  the  Montgomery  rates  as  I  un- 
derstand? 

A.  We  think  there  is  too  great  a  discrepancy. 
We  think  it  is  a  little  too  great.  We  are  only 
44  miles  from  Montgomery  and  our  rates  are 
nearly  double.  At  the  same  time,  they  would 
take  freight  clear  through  to  Michigan  for  the 
same  rate  that  they  would  to  Greenville.  I 
think  the  rate  from  New  Orleans  to  Atlanta — 
certainly  Atlanta  is  a  very  great  railroad  cen- 
ter—I think  they  charTO  82  cents,  and  I  think 
to  Chattanooga  they  charge  21  cents. 

Q.  There  are  three  lines  from  New  Orleans 
to  Atlanta? 

A.  Yes  sir. 

Q  And  four  rail  lines  and  half  a  dozen 
steamboat  lines  at  New  Orleans? 

A.  We  have  shipped  f  reauently  our  goods 
by  way  of  Mobile  from  Baltimore.  New  York 
and  Boston.  We  had  a  transaction  last  year 
that  was  something  I  couldn't  figure  out  ex- 
actly. I  wanted  very  nearly  a  car  of  barbed 
wire  for  myself  and  my  neighbors.  I  went  to 
three  points,  St.  Louis,  Cincinnati  and  Louis- 
ville, Kentucky,  for  prices  and  the  rate  of 
freight  to  Montgomery  and  the  rate  of  freight 
from  either  of  those  points  to  Greenville.  I 
got  those  rates  and  it  was  to  my  interest  to  buy 
the  barbed  v^  from  Belknap  of  Louisville. 

Q.  Still  your  rates  are  lower  now  than  they 
were  before  we  got  possession  of  the  road? 

A.  Yes  sir. 

Q.  And  the  road  is  in  better  condition? 

A.  Yes  sir.    Let  me   get  through.    The 

^route  from  Louisville  to  Greenville  is  a  contin- 

'uous  line  without  any  change.    I   shipped 

that  barbed  wire,  about  16,000  pounds  I  think, 

to  Montgomery  and  reshipped  it  and  saved  I 

think  thirteen  or  fourteen  dollars.    I  would 

like  for  some  gentleman  to  tell  me  why  that 

road  didn't  brmg  that  freight  to  me  at  the  same 

I  rate,  without  unloading  it,  without  a  transfer 
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and  without  two  bills  of  lading  and  two 
freight  rates. 

Mr.  Stahlmaiu  I  will  say  under  oath,  if 
necessary,  that  that  was  simply  a  clerical  er- 
ror. I  want  to  state  what  I  state  under  oath : 
that  in  the  multiplicity  of  business,  the  great 
volume  of  business  the  Louisville  &  Nashville 
does,  it  cannot  always  be  correct  in  every- 
thing. 

The  Chaimuiii.  Do  yoti  mean  that  such  a 
thing  could  not  happen  in  the  regular  course 
of  your  business  according  to  the  regular  es- 
tablished rates? 

Mr,  Stahlman.  Not  without  there  was  an 
error  on  the  part  of  some  clerk.  It  don't  stand 
to  reason  that  the  Louisville  &  Nashville  Road 
would  fix  a  rate  to  Mongomerv  and  exact  a 
rate  to  Greenville  from  Louisville  or  any  other 

Soint  that  would  enable  the  shipper  to  ship  to 
[ontgomery,  delay  the  car  and  then  reship  to 
Greenville  at  a  less  rate.  Louisville  &  Nash- 
ville interest  would  be  clearly  to  let  that  car 
go  right  through  at  the  rate  to  Montgomery 
plus  the  rate  to  Greenville. 

The  Witness*  Here  is  the  gentleman  now 
that  paid  the  freight  for  me. 

Mr,  W.  F.  Vandivier.  I  will  state  I  do 
not  have  any  recollection  of  the  matter,  and  I 
would  also  state  in  justice  to  the  Louisville  & 
Nashville  Railroad  that  I  would  have  to  agree 
with  Mr.  Stahlman  in  regard  to  the  matter; 
that  it  certainly  must  have  been  a  clerical  er- 
ror, from  the  fact  that  I  have  recently  had  oc- 
casion to  examine  every  phase  of  the  adjust- 
ment of  freight  rates  and  I  have  never  found 
such  a  discrepancv  as  that.  Yet  at  the  same 
time  if  Major  Dunklin  says  that  that  is  a  fact — I 
didn't  of  course  know  anything  about  the  mat- 
ter until  I  heard  Major  Dunklin  relating  it 
here — I  would  say  it  was  true.  At  the  same 
time  I  would  agree  with  Mr.  8tahlman  it  must 
be  a  clerical  error. 

The  Witness.  Tou  have  no  recollection 
of  paying  the  freight? 

Mr,  Vandivier.  I  have ;  but  as  to  the 
amount  of  freight  and  the  adjustment  of  it  I 
could  not  state.  I  think  I  am  safe  in  statins 
that  there  are  no  such  rates  in  effect  as  would 
bring  about  the  result  referred  to  by  my  friend 
Mtijor  Dunklin. 

The  Witness.  I  would  say  that  in  our 
memorial  we  sav  nothing  acainst  our  railroads. 
We  are  satisfied  they  are  doing  the  best  they 
can.  We  have  no  competition.  They  do  very 
well,  but  sometimes  we  think  they  might  do 
better.  This  Law  was  framed  by  a  wise  body 
of  men.  They  had  it  under  consideration  for 
quite  a  number  of  years,  and  I  want  to  see  what 
effect  it  will  have. 

By  Oommissumer  Sehoonmaker: 

Q.  Tou  said  you  sold  your  cotton  to  agents. 
Is  it  sold  and  delivered  on  the  plantation  or  at 
some  other  point? 

A.  It  is  sold  and  delivered  in  the  city.  It  is 
cotton  I  purchase.  I  raise  cotton  and  pur- 
chase. 

Q.  Is  it  usually  sold  on  a  plantation  and  de- 
livered at  some  other  point? 

A.  If  I  understand  the  question,  it  is  brought 
to  the  city  and  placed  in  warehouses. 

Q.  By  the  planters? 

A.  Xessir.  We  purchase  that  cotton  in  our 


business  and  we  sell  when  we  get  60,  60  or  100 
bales. 

By  Commisnoner  Bran: 

Q.  What  is  the  population  of  Greenville? 

A.  About  8,000. 

Q.  How  many-  stores  are  there? 

A.  About  80  to  85. 

At  this  point,.  8:15  P.  M.,  the  Commission 
adjourned  until  tomorrow  morning  at  9  o'clock. 

Mobile,  Alabama,  April  80, 1887. 

The  Commission  met  according  to  adjourn- 
ment, all  the  members  being  present. 

James  Bowron  appearea  before  the  Com- 
mission having  been  duly  affirmed  was  ex- 
amined as  follows: 

By  Mr,  Albert  S.  Marks: 

Q.  With  what  business  are  you  connected, 
and  in  what  way? 

A.  I  am  the  Secretary  and  Treasurer  of  the 
Tennessee  Coal,  Iron  &  Railroad  Company. 

Q.  State  its  properties  and  where  situated. 

A.  Its  properties  consist  of  about  200,000 
acres  of  coal  and  iron  land  in  the  States  of 
Alabama  and  Tennessee,  of  some  five  blast 
furnaces  in  operation,  two  in  Alabama  and  three 
in  Tennessee;  five  in  construction,  four  in  Ala- 
bama and  one  in  Tennessee;  of  nine  coal  mines 
in  operation  in  Alabama,  producing  8,000  tons 
of  coal  per  day;  seven  in  Tennessee,  produc- 
ing 2,000  tons  of  coal  per  day;  besides  iron  ore 
mines,  foundries,  and  connecting  lines  of  pri- 
vate rariloads  incident  and  necessary  for  the 
development  and  operation  of  the  business. 

Q.  How  long  have  you  been  connected  with 
those  properties? 

A.  I  have  been  connected  with  the  comps- 
ny,  either  under  its  present  organization  or 
with  one  of  the  constituent  companies  which 
has  been  merged  into  it,  ever  since  I  came  to 
America,  ten  years  ago. 

Q.  How  much  iron  are  you  producing  now? 

A.  We  are  producing  today  an  average  of 
600  tons  per  dav  of  pig  iron. 

Q.  What  is  the  capacl^  to  be  when  the  fur- 
naces are  finished?  . 

A.  By  the  end  of  this  year  or  the  middle  oi 
next  year  our  daily  capacity  will  be  1,000  tons 
of  plgiron. 

Q.  How  many  employees  have  you? 

A.  We  employ  between  three  and  four  thou- 
sand men  at  present. 

Q.  What  will  your  immediate  number  be? 

A.  On  the  completion  of  the  works  which 
are  now  building  we  will  employ  about  sU 
thousand  men. 

Q.  I  will  ask  you  to  state  to  the  Commission, 
with  respect  to  the  manufacture  of  iron  in  the 
Birmingham  district  where  your  compsi^y  J! 
operating,  as  to  how  that  business  starteu 
there,  under  agreements  with  the  rallros"* 
touching  Uie  carriage  of  your  pig  iron,  w^® 
the  history  of  it  briefly. 

A.  Ten  or  twelve  years  ago  the  manuf actni^ 
of  coke  pig  iron  was  practically  nonexistent. 
There  was  but  a  single  furnace  In  operation  in 
Alabama  making  coke  iron,  with  a  product  oi 
not  exceeding  40  tons  per  day.  Toaay  ^^iSj 
dustry  has  developed  into  a  daily  output  o^Yh 
tons,  with  furnaces  now  in  construction  W"*^ 
will  raise  it  to  1,600  tons  per  day  within  ^ 
ensuing  eight  or  nine  months.    The  busino^ 
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Jias  been  based  npon  and  exists  by  the  supply 
of  distant  markets.  There  is  no  local  con- 
45umption  which  would  justify  the  existence  of 
4kny  such  business. 

Q.  What  is  the  local  consumption? 

A.  The  local  consumption  of  the  States  of 
Alabama  and  Tennessee,  in  the  aggregate,  does 
not  exceed  150  tons  per  day. 

Q.  (Handing  paper  to  witness.)  Look  at 
that  paper  add  say  whether  it  embraces  the 
markets  to  which  you  ship  your  iron  North, 
JIast  and  West? 

A.  Yes  sir.  I  hare  seen  this  paper  before, 
and  recognize  it  as  a  list  of  the  points. 

Q.  Into  how  many  of  the  States  and  Terri- 
tories are  you  making  shipments? 

A.  I  notice  from  our  order  book  that  last 
year  we  shipped  iron,  into  thirty-eight  differ- 
ent States  and  Territories. 

Q.  State  to  the  Commission  upon  what  basis 
the  capital  was  invested  there  with  the  compa- 
nies. 

A.  It  hias  been  based  in  each  case,  where  we 
have  constructed  furnaces  and  located  mines, 
upon  formal  contracts  entered  into  with  the 
railroad  companies  for  periods  of  years,  by 
which  low  rates  of  transportation  have  been 
l^uaranteed  to  us  for  these  heavy  products;  we 
m  many  cases  guaranteeing  that  we  would 
ship  a  given  quantity,  either  of  coal  or  iron,  so 
as  to  insure  to  them  a  large,  regular  and  con- 
Unuous  business. 

Q.  Look  at  th^  paper  I  now  hand  you  and 
«tate  what  has  been  the  increase  of  the  busi- 
ness at  Birmingham  in  the  last  two  or  three 
years. 

A.  This  paper  exhibits  the  tonnage  received 
and  forwarded  by  the  Louisville  <&  Nashville 
Railroad  alone,  and  shows  an  increase  from 
d8,000  tons  in  the  fiscal  year  ending  June  80, 
1878,  to  748,000  tons  in  the  fiscal  year  last 
ended,  and  to  an  approximate  amount  of  about 
950,0()0  tons  in  the  fiscal  year  which  is  now 
elapsine. 

Q.  That  is  a  statement  made  by  the  Louis- 
ville &  Nashville  Railroad? 

A.  Tes  sir;  an  increase  of  about  twenty-five 
fold. 

Q.  I  wish  you  would  explain  to  the  Com- 
mission what  the  condition  of  the  import  and 
export  transportation  was  into  Alabama  and 
Tennessee  from  the  North;  I  mean  as  to  the 
weight  and  bulk  of  the  freight  coming  SouUi 
and  the  condition  of  the  cars  returning. 

A.  There  was  then  and  still  is  a  large  sur- 
plus of  can  coming  south  loaded  over  those 
returning  to  the  north.  That  statement  shows 
a  preponderance  in  1878  of  4,000  tons  of  ton- 
nage received  over  and  above  that  forwarded. 
The  last  fiscal  year  shows  a  surplus  of  107,000 
tons  of  receipts  over  those  forwarded. 

Q.  That  is  at  Birmingham.  How  would 
that  be  with  reference  to  me  remainder  of  the 
State?  How  much  was  the  per  cent,  say  half 
a  dozen  years  ago,  of  the  surplus— of  the  un- 
loaded cars  retiuning  north? 

A.  In  tonnage  it  was  probably  ranging  from 
^  to  40  per  cent;  but  in  bulk,  on  account  of 
the  goods  received  from  the  North  being  more 
bulky  than  those  shipped  to  the  North,  me  vol- 
ume of  cars  coming  inward,  and  which  would 
liave  returned  empty  but  for  southern  loads, 
was  probably  as  high  as  75  per  cent 


Q.  State  whether  the  fact  that  they  had  ^e 
empty  cars  returning  was  the  inducement  for 
the  development  of  the  industry  and  commerce 
there  in  that  iron  production? 

A.  Decidedly  so.  It  was  made  quite  a  prom- 
inent point  by  railroad  men  when  we  were  ne- 
gotiating our  contracts  for  freight  with  them. 

Q.  State  to  the  Commission  what  has  hap- 
pened with,  respect  to  your  shipments  since 
the  passage  of  the  Interstate  Commerce  Law, 
and  explain  to  them  how  it  affects  the  iron 
producers  of  the  South. 

A.  Our  sales  are  entirely  stopped.  We  can- 
not sell  anything  anvwhere.  In  the  last  forty 
days,  inst^  of  selling  (KK)  tons  of  iron  per 
day,  we  have  not  been  able  to  sell  over  an  av- 
erage of  50  tons  per  day,  and  the  sales  we  have 
made  have  been  to  points  which  are  reached 
mainly  by  water  transportation.  In  other 
words,  instead  of  making  sales  almost  daily  of 
from  500  to  5,000  tons  of  round  lots  for  interior 
cities,  the  only  sales  that  we  have  made  over  100 
tons  since  the  passage  of  the  Interstate  Com- 
merce Act  have  been  for  New  York  City, 
reached,  of  course,  mainly  by  sea,  via  Savan- 
nah. 

Q.  I  will  ask  you  to  state  whether  or  not,  un- 
der your  original  contracts  with  the  roads, 
they  have  found  these  markets  for  you  at  the 
rates  that  they  agreed  they  would  accept,  and 
whether  your  business  has  been  built  up  in 
that  way. 

A.  Yes  sir;  they  have  in  every  case  adhered 
to  the  contracts  we  have  made  with  them;  and 
inasmuch  as  our  contracts  have  always  em- 
braced clauses  giving  us  the  benefit  of  the  most 
favored  customer,  and  as  from  time  to  time 
the  cost  of  transportation  has  been  reduced, 
the  railroads  carrying  our  products  to  distant 
markets  have  given  us  the  benefit,  and  have 
improved  upon  the  original  contracts. 

Q.  I  want  you  to  states  whether  your  con- 
tract with  the  railfbad  was,  that,  whether  they 
could  carry  the  freight  at  a  profit  or  not,  they 
were  still  to  carry  it? 

A.  There  is  no  stipulation  as  to  any  profit  at 
all. 

Q.  As  your  profit  went  down  were  they  to 
reduce  their  rates? 

A.  That  was  not  the  case  in  the  original 
contracts. 

Q.  Was  it  the  case  in  the  subsequent  con- 
tracts? 

A.  We  have  made  subsequent  contracts,  by 
which  the  rates  of  transportation  upon  the  iron 
itself  have  been  made  contingent  upon  the  re- 
alized profits  of  the  iron,  working  upon  a  slid- 
ing scale,  up  and  down. 

Q.  In  what  quantities  as  to  train  loads  do 
you  offer  the  iron  to  the  railroad  at  Birming- 
ham? 

A.  Frequently  in  lots  from  half  a  train  to  a 
train  at  a  time,  making  up  half  a  train  load  of 
ten  cars  or  twenty  cars,  or  a  full  train  load,  in 
our  own  furnace  yards,  so  that  the  switch  en- 
gine could  Just  take  it  out,  have  it  billed,  and 
have  it  shipped  right  straight  off. 

Q.  How  do  the  rates  of  transportation  to 
Columbia,  Tennessee,  as  charged  by  the  rail- 
road compare  with  your  through  rates  beyond 
to  the  other  points  in  that  State,and  so  through 
Kentucky? 

A.  Of  course  the  local  points  like  Columl)ia 
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have  rates  that  would  be  decidedly  higher  than 
to  any  such  competitiye  points  as  Louisyille, 
Cincinnati,  Chicago  or  St.  Louis. 

Q.  As  to  the  rates  that  the  railroad  chooses 
to  charge  to  Columbia,  that  is  a  matter  oyer 
which  YOU  have  no  control? 

A.  None  whatever. 

Q.  Is  that  true  throughout  Kentucky,  and 
through  the  different  States  of  the  North  that 
you  pass  through  to  reach  your  markets? 

A.  Yes  sir;  our  through  rates  in  all  cases,  so 
far  as  I  have  personal  knowledge  of  local 
rates,  are  lower  than  the  local  rates  to  inter- 
mediate points. 

Q.  State  whether,  in  view  of  the  small 
amount  you  have  named,  there  is  any  market 
in  the  South  for  the  production  of  the  iron  in- 
dustries of  the  South? 

A.  Certainly  not.  The  entire  consumption 
of  pig  iron  in  the  Southern  States  would  not 
keep  one  half  of  our  own  works  running,  let 
alone  those  of  all  the  other  gentlemen  engaged 
in  the  business. 

Q.  You  say  this  paralysis  has  existed  from 
the  time  of  passage  of  the  Law? 

A.  Yes  sir. 

Q.  Tell  the  Commission  what  it  is  that  the 
iron  men  desire  for  their  protection. 

A.  We  want  relief  in  such  form  as  the  Com- 
mission feels  itself  able  to  give.  If  the 
mtUntenance  of  the  fourth  sectton  of  the  Act 
prohibits  the  railroads  from  maintaining  the 
low  through  rates  that  we  want,  then  we  want 
the  temporary  suspension  of  the  fourth  section 
made  permanent.  If  it  does  not  affect  the 
railroaas  in  carrying  out  the  old  contracts  up- 
on the  faith  of  whidi  we  built  our  works  and 
invested  our  capital,  then  we  want  an  author- 
itative declaration  to  that  effect,  so  that  they 
may  know  it  and  govern  themselves  in  thefr 
acdfon  toward  us  accordingly. 

O.  As  I  understand  you,  all  of  you  are  now 
suffering  seriously,  and  it  is  not  a  matter  of 
any  consemience  whether  it  is  a  real  or  an  imag- 
inary trouble. 

A.  I  am  sorry  to  say  there  is  nothing  imagin- 
ary about  it.  The  trouble  as  far  as  we  are 
concerned  is  very  real. 

By  the  Chairnukn: 

Q.  Have  you  with  you  any  of  the  contracts 
about  which  you  have  spoken? 

A.  I  have  not,  sir,  but  I  can  furnish  them. 
I  came  here  unexpectedly,  being  away  at  an- 
other point,  or  would  have  brought  them  with 
me. 

Q.  Those  contracts  are  in  writing,  as  I  un- 
derstand you? 

A.  Yes  sir. 

Q.  If  you  please  you  may  forward  them  to 
us  as  soon  as  you  get  home. 

A.  Do  you  prefer  the  originals? 

Q.  Oh  no;  if  you  will  give  us  copies  of  them 
that  will  answer. 

A.  I  will  do  so. 

Q.  What  capital  is  invested  in  these  enter- 
prises of  which  you  have  spoken? 

A.  The  enterprise  under  which  I  serve  is  an 
aggregation  of  six,  and  the  entire  capital  stock 
is^lO,000,000,  and  the  bonded  debt  is  $6,000,- 
000,  representing  $16,000,000  of  money  which 
is  really  being  used  in  the  business. 

Q.  Do  you  mean  that  $10,000,000  has  been 


put  in  in  actual  capital  In  addition  to  the  sum 
that  represents  the  Indebtedness? 

A.  As  far  as  I  am  able  to  Judffe,  I  do.  Some 
of  the  stock,  at  different  times  during  the  en- 
tire history  of  the  various  companies,  has  been 
sold  at  a  discount  to  persons  who  have  bought 
it.  Against  that,  however,  for  a  period  of 
many  years  the  money  which  has  been  eanied 
in  the  business  has  been  appropriated  to  cap- 
ital account  and  improvements;  and  I  believe 
the  one  will  fairly  offset  the  other. 

Q.  Will  you  tell  us  who  these  parties  are 
that  formed,  the  companies;  I  do  not  mean  the 
names,  but  from  whence  they  came,  whether 
they  were  parties  residing  in  the  vicinity,  or 
residing  elsewhere;  and  if  so.  where? 

A.  The  company  which  I  first  served  in 
this  country  was  composed  entirely  of  En- 
glishmen and  represented  the  investments  of 
some  two  hundred  gentlemen  from  the  coal 
and  iron  regions  of  the  north  of  England. 
That  company  was  the  Southern  States  Coal, 
Iron  &  Land  Company.  The  Sewanee  Furnace 
Company  was  composed  of  gentlemen  redden  t 
entirely  in  Tennessee.  The  Pratt  Coal  &  Iron 
Company,  or  the  Pratt  Coal  &  Coke  Company 
as  it  was  originally,  was  composed  chiefly  of 
gentlemen  resident  in  Tennessee  and  partly 
in  New  York.  The  Ellis  Furnace  Company 
represented  Alabama,  Tennessee  and  Ken- 
tucky capital.  The  Lynn  Iron  Works  repre- 
sented Alabama  capital.  The  original  parent 
company  into  which  the  others  have  merged, 
which  was  originally  the  Tennessee  Coal  & 
Railroad  Company,  embraced  originally  New 
York  capital  exclusively,  but  after  several 
changes,  during  which  time  the  control  of  it 
has  passed  into  Tennessee  and  out  again,  it  is 
now  owned  chiefly  in  New  York. 

Q.  The  operations  of  this  consolidated  com- 
pany, as  I  understand  you,  are  at  Birmingham 
and  vicinity? 

A.  Birmingham  and  the  vicinity  constitute 
the  lareest  individual  point  out  of  several. 

Q.  About  what  is  the  population  of  Bir- 
mingham? 

A.  I  am  not  a  resident  of  the  city  and  I 
would  not  like  to  do  it  Injustice  in  the  hearing 
of  some  of  mv  friends.  It  was  I  think  about 
40,000  at  the  last  census;  but  if  I  said  it  was 
less  than  60,000  they  would  mob  mo  when  I 
get  outride,  so  I  would  like  to  be  taken  as  an- 
swering 60,000,  with  a  mental  qualification. 
(Laughter.) 

The  Chairman.  We  will  see  you  are  pro- 
tected in  that  statement 

The  WiineM.  It  is  fair  to  say  and  it  is 
due  to  Birmingham,  I  should  say  this:  that 
the  business  which  Birmingham  represents  is 
in  no  sense  identical  with  its  municipal  bound- 
aries. For  example,  one  of  our  own  works, 
our  chief  works,  is  outside  of  the  municipal 
boundary  of  the  city  and  will  involve  a  pop- 
ulation of  between  ten  and  fifteen  thousand 
people,  whidi  could  not  be  counted  at  all  as 
part  of  the  city  population  proper,  and  still 
the  business  is  essentially  the  btmness  of  Bir- 
mingham. 

Q.  Do  you  know  the  Quantity  of  the  coal 
land  owned  by  this  organization? 

A.  Yes  sir;  we  own  about  108,000  acres  of 
coal  land. 
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Q.  Can  you  tell  something  near  what  the 
investment  of  this  company  lu^  been,  in  build- 
ings and  machinery? 

JL  I  would  say  not  less  than  5,000,000. 

Q.  Do  I  understand  you  to  say  in  your 
opinion,  the  sum  of  $16,000,000  has  been  act- 
ually invested  in  the  lands,  and  in  the  build- 
ings and  works  of  this  company? 

iu  That  is  my  judgment  sir. 

Q.  And  its  capital  represents  an  actual  in- 
vestment of  money  to  the  full  extent? 

A.  Yes  sir;  I  think  it  does. 

Q.  Has  the  stock  been  very  much  the  sub- 
ject of  sale  in  the  market? 

A.  Yes  sir;  it  is  listed  on  the  New  York 
Stock  Exchange,  and  subject  to  daily  transac- 
tions. Last  December  the  stock  reached  as 
high  a  point  as  116.    To  day  it  is  not  more 

^hn^n  ^A  or  45 

Q.  When  did  this  decline  beffin? 

A.  My  statement  is  open  to  be  misleading, 
unintentionally  so.  A  readjustment  of  internal 
working,  in  new  works  and  adding  both  to  the 
bonded  debt,  and  the  capital  stock  took  place 
since  it  was  at  116,  and  the  highest  quotation 
that  the  stock  has  had  on  its  present  basis  is 
54i. 

Q.  When  was  that? 

A.  That  was  about  February  last. 

Q.  8ince  then  it  has  continued  to  decline?^ 

A.  Since  then  it  has  continued  to  decline. 

Q.  Is  there  any  special  cause  for  the  de- 
cline? 

A.  I  do  not  know  of  any  other  than  the 
general  stagnation  of  the  iron  trade,  within 
the  past  few  davs  and  weeks. 

By  Mr.  Marke: 

Q.  Tell  the  Commission  how  many  acres  of 
iron  ore  land  your  company  owns? 

A.  As  I  said  at  the  beginning,  we  own  about 
4300,000  acres  of  land,  of  which  108,000  are 
coal  lands  and  the  remainder  practically  all 
ore  land.  We  do  not  buy  land  unless  it  is 
either  coal  or  ore  land. 

By  the  CHiainiiaii: 

Q.  You  spoke  a  moment  ago  of  the  num- 
ber of  men  in  your  employ,  n&s  the  number 
of  men  employed  by  you  diminished  in  con- 
sequence of  the  stagnation  of  business? 

A.  We  have  not  yet  shut  down  any  depart- 
ment or  work,  beoiuse  we  believe,  we  hope 
and  believe  no  such  consequences  are  going  to 
follow  the  administration  of  this  Act  as  will 
continue  to  paralyze  our  business. 

Q.  Is  the  fear  of  the  operations  of  this  Act, 
the  sole  cause  of  the  stagnation  of  business? 

A.  Most  emphatically;  I  believe  it  to  be  so. 

Q.  You  express  the  opinion,  do  you,  that 
that  is  the  sole  cause? 

A.  I  do,  most  emphatically. 

Q.  But  up  to  this  timeyou  have  not  dis- 
missed  any  of  your  men.  You  are  continuing 
them  in  your  employ? 

A.  We  have  heavy  contracts  upon  our  books, 
-which  will  carry  us  on  for  probably  ninety 
days  to  come. 

Q.  And  you  are  proceedingin  the  fulfillment 
of  those  contracts? 

A.  Yes  sir. 

By  Mr,  Varka:  * 

Q.  I  want  to  ask  you  with  reference  to  your 
contracts.  Do  you  have  to  make  them  for  a 
long  time  in  advance? 
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A.  Yes  sir;  it  is  necessary  to  make  them  so. 
The  largest  individual  consumers  of  pig  iron 
are  the  manufacturers  of  gas  and  water  pipe. 
They,  in  their  turn,  make  their  contracts  chief- 
ly with  municipalities;  and  as  only  certain 
times  of  the  year,  especially  in  the  North,  are 
available  for  laying  gas  and  water  pipe,  the 
ground  being  frozen  in  the  winter,  contracts 
for  such  work  are  usually  made  considerably 
in  advance;  and  in  our  company  we  contract 
three,  six,  nine  and  sometimes  twelve  months 
for  deliveries  of  round  lots  of  iron  to  these 
pipe  makers,  and  it  is  necessary  for  us  to  be  in 
a  position  both  to  guarantee  our  own  price  at 
the  fiu'nace  and  to  guarantee  the  rate  of 
freight. 

By  the  diairman: 

Q.  Then  you  do  not  accumulate  a  stock  on 
hand? 

A.  We  could  not  afford  to,  in  the  magni- 
-tude  of  our  business. 

Q.  You  do  a  business  upon  contracts  for 
performance  in  the  future? 

A.  Yes  sir.     ^ 

Q.  That  is  the  course  of  your  business  gen- 
erally? 

A.  Yes  sir;  the  value  of  our  pig  iron  amount- 
ing to  about  $10,000  per  day,  we  cannot  afford 
to  accumulate  stock  very  long. 

Q.  Has  there  been,  or  has  there  not  been,  an 
over  production  in  your  line  of  business 
through  the  country  in  general? 

A.  Not  within  the  past  eighteen  months. 
On  the  contrary,  within  the  last  eighteen 
months  the  consumption  has  been  jgreater,  and 
is  greater  to  day  than  the  production;  and  the 
stock  of  coke  made  pig  Iron  is  diminishing 
month  by  month.  The  stock  of  iron  such  as 
we  make  west  of  the  Alleghany  Mountdns  is 
at  least  sixty  to  seventy  thousand  tons  less 
to  day  than  it  was  six  months  ago. 

Q.  Then  you  expect  the  demand  in  the  line 
of  your  business  to  keep  up;  not  to  diminish 
but  to  increase;  and  the  question  as  I  under- 
stand from  your  testimony  is  whether,  in  re- 
spect to  your  own  business,  you  are  to  be 
crippled  by  this  Act? 

A.  Yes  sir. 

Q.  And  not  whether  there  is,  in  consequence 
of  an  over  production  anywhere,  to  be  a  di- 
minished demand  for  your  productions? 

A.  I  am  sufficiently  familiar  with  the  busi- 
ness to  know  that  there  is  no  lethargy  in  the 
trade,  because  of  over  production  tCNoTay;  and 
I  am  satisfied  and  know  perfectly  well  that  if 
I  could  say  today,  to  our  customers  in  St. 
Louis,  Milwaukee,  Chicago,  Pullman  and  De- 
troit that  we  would  deliver  iron  to  them  three 
months  or  six  months  from  today  and  fix  the 
prices  upon  the  same  freight  rates  that  we 
have  been  enjoying  for  years  past,  we  could 
sell  twenty,  tmrty  or  fifty  thousand  tons 
of  iron  inside  of  twenty  days. 

Q.  Who  are  your  competitors  in  this  busi- 
ness? 

A.  We  have  varying  competitors  in  almost 
every  district  Take  first  the  New  York  and 
New  England  district  where  we  deliver.  Our 
chief  comi)etitors  there  are  the  Anthracite 
Manufacturers  of  the  Lehigh  Valley;  and  in 
Philadelphia  the  Eastern  Pennsylvania  men 
and  above  all  the  Scotchmen.  Take  for  in< 
stance  the  X)ity  of  Providence.    We  have  somo 
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large  customers  in  Providence.  Our  competi- 
tion with  them  is  ezdusivelv  with  the  Scotch 
manufacturers  who  can  send  iron  as  ballast  in 
tramp  steamers  from  Glasgow  that  expect  to 
load  back  again  with  grain  or  anything  else 
they  could  pick  up.  Take  the  Lake  District, 
Buffido,  Cleveland,  Chicago  and  Detroit,  which 
are  very  important  markets  to  us — the  la^t 
three  more  than  the  first  one —  and  we  have  to 
compete  with  Western  New  York.  Ohio, 
Western  Pennsylvania  and  the  furnaces  of  the 
Lake  District  drawine  their  ore  from  Lake 
Superior  by  water,  and  bringing  their  coke  a 
comparatively  short  distance  from  Connells- 
ville.  We  come  down  to  St.  Louis,  which  is 
an  extremely  important  market  to  us.  being 
the  distributing  point  for  the  west,  and  we 
find  there  furnaces  on  the  spot,  drawingtheir 
ore  in  the  immediate  locality  from  Pilot  Knob, 
and  drawing  their  supplies  of  fuel  down  the 
Ohio  River  from  Pittsburgh. 

Q.  Tou  have  the  coal  and  iron  right  together 
at  present? 

A.  We  have. 

Q.  While  locating  your  work  at  Birmingham, 
was  it  your  opinion  that  the  cost  of  production 
would  probablv  be  less  there  than  idmost  any- 
where else  in  the  country? 

A.  It  was. 

Q.  Has  that  been  made  good  by  the  result 
of  experience? 

A.  I  think  it  has.  I  think  the  extension 
eleven  fold  within  the  past  ten  years  of  the 
business  is  sufficient  proof. 

Q.  Is  it  your  opinion  now,  that  you  manu- 
facture more  tonnage  than  the  iron  manufact- 
urers of  Pennsylvania  do? 

A.  It  is. 

Q.  And  of  Michigan? 

A.  If  it  were  not  so.  we  would  not  be  able 
to  pay  even  the  low  rates  of  freight  which  the 
railroads  charge  us  and  still  get  there. 

Q.  And»of  Missouri;  you  manufacture  more 
tonnage  than  they  do,  in  this  part  of  the  coun- 
try? 

A.  Yes  sir. 

Q.  Is  it  because  of  these  contracts  which 
you  have  with  the  railroad  companies  for  very 
low  rates  that  you  are  enabled  to  deliver  the 
output  of  your  works  to  the  markets  vou  have 
spoken  of.  the  Ohio  market,  the  Michigan 
market  and  the  Missouri  market,  in  competi- 
tion with  the  works  right  upOn  the  ground? 

A.  Yes  sir;  we  couldn't  begin  to  do  it  if  we 
had  no  special  rates  and  had  to  pay  local  rates. 

Q.  Is  ft  vour  opinion  that  the  manufacturers 
in  Pennsylvania,  Michigan,  Missouri,  would 
regard  that  as  just  on  the  part  of  the  railroad 
companies;  that  bv  reason  of  these  very  low 
rates  they  should  have  manufactures  laid 
down  at  their  doors,  manufactures  that  were 
made  at  a  distant  point,  but  more  cheaply  than 
they  could  make  them?  Is  not  the  tendency 
of  that  to  drive  them  out  of  the  business  where 
they  are? 

A.  I  have  always  supposed  that  legislation 
was  intended  to  implv  the  greatest  good  to  the 
greatest  number,  ana  that  whatever  might  be 
their  opinion  on  the  subject,  the  consumers  of 
pig  iron  throughout  the  North  and  West,  who 
number  fifty  wr  every  producer,  would  hold 
up  their  hands  and  invoke  blessing  upon  the 
head  of  the  Commission  if  you  enable  us  to 


continue  to  furnish  them  with  that  cheaper 
pig  iron  which  enters  into  the  foundation  of 
every  important  manufacturing  industry,  for 
the  construction  of  its  machinery  in  every 
direction. 

Q.  But  are  not  these  advantages  which  you 
obtain  in  your  business  advant^;es  for  which 
somebody  else  pays? 

A.  No  sir;  I  think  not;  and  I  will  show 
why  I  think  so,  if  you  will  permit  me  to  tres- 
pass thus  far  upon  your  time.  The  life  of  an 
industrial  plant,  such  as  that  which  is  in- 
volved in  the  production  of  pig  iron,  is  lim- 
ited. Given  that  any  plant  was  in  existence 
in  the  north  ten  or  twelve  years  ago.  its  life 
to-dav  is  ended.  Everv  work  which  has  been 
established,  every  modern  work  in  existence 
and  in  operation  in  the  North  today,  has  been 
established  in  view  of  the  existence  of  works 
in  the  South  which  could  and  do  produce  more 
cheaply,  and  has  been  established  taking  the 
risk;  and  I  venture  to  submit  for  your  con- 
sideration whether  the  subjection  of  the  sontb- 
ern  producers  to  local  rates  of  freight  would 
not  be  in  effect  to  rival  the  French  system  of 
Octroi,  and  build  up  a  cordon  wall  of  local 
protection  for  each  State,  which  might  with 
equal  justice  be  carried  out  into  each  individ- 
ual county  and  each  civil  district,  instead  of 
giving  the  whole  inhabitanU  of  the  United 
States  the  benefit  of  unrestricted  and  free  com- 
petition, one  with  another. 

The  Chairman.  Of  course  we  do  not  pro- 
pose to  enter  into  any  argument  of  the  ques- 
tion with  you.    That  is  hot  our  purpose. 

The  Witness.  I  did  not  venture  to  offer 
it  in  that  sense. 

The  Chairman.  What  we  want  is  to  draw 
out  from  you  the  reasons  upon  which  you 
think  the  railroad  companies  should  be  per- 
mitted to  make  rates  for  the  advantage  of 
works  where  the  manufacture  is  cheaper  than 
it  is  elsewhere  in  the  country,  that  will  enable 
those  works  to  compete  at  the  very  doors  of 
those  other  manufacturers  that  have  not  the 
same  advantage  of  very  cheap  production,  but 
must,  nevertheless,  contend  for  existence  as 
against  you. 

The  witness.  Will  it  be  necessary  for  me 
to  offer  any  further  reason  than  the  sanctity  of 
contract  upon  which  we  came  here? 

The  Chairman.  When  you  submit  your 
contracts  we  will  examine  them. 

The  Witness.    That  shall  be  done. 

By  Mr.  Marks: 

Q.  State  to  the  Commission  whether  or  not 
the  hay,  grain,  flour  and  manufactured  goods 
of  the  North  and  West  are  shipped  here,  and 
whether  or  not  those  cars  in  the  main  were  re- 
turning empty,  and  that  was  the  reason  why 
you  availed  yourselves  and  could  avail  your- 
selves of  the  cheap  rates  you  did  obtain? 

A.  Yes  sir. 

Q.  Because  the  bulk  of  the  commerce  was 
in  their  favor? 

Q.  Is  it  not  still  in  their  favor? 

A.  That  is  so.  We  never  require  to  ask  the 
Louisville  &  Nashville  Road  once  in  fifty  times 
for  a  cf^  to  load  pig  iron  to  an  interned  point 
in  Illinois,  because  the  Illinois  Central  cars 
cominff  down  here  with  produce  can  be  loaded 
direct  back. 
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Q.  You  csn  load  pig  iron  on  any  sort  of 
cars? 

A.  We  can  load  pig  iron  on  any  sort  of 
cars.  It  is  the  best  kind  of  freight  that  the 
railroadB  can  handle. 

Q.  I  win  ask  you  as  a  question  of  fact  Is  it 
not  simply  a  question  whether  the  cars  shall 
ffo  back  empty  or  whether  they  shall  go  back 
loaded  with  pig  iron? 

A.  Decidedly  so. 

Q.  And  that  is  the  reason  you  got  those 
rates? 

A.  It  was,  and  is  still. 

By  the  Chairman: 

Q.  Do  you  mean  that  nothing  goes  back  in 
that  direction  from  this  section? 

A.  I  mean  there  is  a  surplus  of  cars  coming 
South  more  than  those  which  go  back  loaded. 

Q.  Is  not  the  tobacco  very  largely  manufact- 
ured, in  fact  mainly  manufactured  at  the 
North? 

A.  But  after  giving  credit  for  all  the  cars 
which  go  back  to  the  iTorth  with  the  southern 
products,  this  Is  still  true. 

Q.  The  cotton  is  yery  largely  sent  that  way; 
and  is  not  the  fruit  business  now  a  very  large 
business  from  the  South? 

A.  Surely;  but  permit  me  to  draw  this  point 
yery  especially  to  your  attention:  That  the 
southern  products  are,  owine  to  the  climate, 
simply  a  season  class  of  freights.  There  is  a 
time,  I  frankly  admit,  for  two  or  three  months, 
when  the  handling  of  cotton,  the  corn,  the 
tobacco,  the  sugar,  and  also  (for  local  and  do- 
mestic use)  the  coal,  in  the  Southern  States 
brings  a  pressure  upon  the  railroads  for  cars 
that  they  haye  great  difficulty  in  meeting;  but 
we  giye  them  freight  every  day  in  the  year. 

Q.  I  understand  that;  but  you  spoke  in  such 
a  way  as  to  lead  to  the  inference  that  almost 
nothmg  went  in  one  direction  and  a  great  deal 
in  the  other. 

A.  Practically  there  would  be  scarcely  any- 
thing to  go  back  in  the  dull  summer  months. 

By  Mr.  Marks: 

Q.  What  is  the  difference  between  the  value 
of  a  train  load  of  cotton  and  a  train  load  of 
com? 

A.  That  is  out  of  my  element.  I  would 
rather  some  other  witness  would  say. 

Q.  Is  it  not  true  of  the  southern  products 
that  for  bulk  and  weight  they  are  much  higher 
in  value  than  the  products  of  the  West  and 
Korth,  so  as  to  make  the  exchanges  unequal  in 
bulk  and  weight,  as  a  rule? 

A.  I  think  so,  generally;  but  I  cannot  speak 
as  an  expert  upon  a  question  of  that  kind. 

Q.  Outside  of  lumber  and  wood  and  iron  we 
ship  no  manufactured  products  North  and 
West,  do  we,  or  but  very  little? 

A.  Very  little  indeed ;  very  little.  The  great 
preponderance  is  coming  South. 

Q.  The  whole  of  our  supplies  come  from 
the  North  and  West? 

A.  The  great  preponderance  comes  to  us 
over  what  we  ship. 

By  (hmmmioner  TlLorrimont 

Q.  Beside  the  competitors  that  you  meet  in 
New  York  City,  you  meet  a  competition  from 
the  Sute  of  New  York  also? 

A.  Yes  sir. 

Q.  I  do  not  want  to  inquire  into  your  busi* 
ness  affairs,  but  have  you  any  open  sales  made 
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of  your  product  locally?  What  do  you  sell 
your  products  for  here — say  for  the  last  few 
months? 

A.  An  average  of  about  $14  a  ton  at  the 
furnaces. 

Q.  What  does  it  cost  you  to  get  a  ton  to 
New  York? 

A.  About  $3.76  via  Savannah. 

Q.  That  would  make  it  cost  nearly  $18 
there? 

A.  Yes  sir. 

Q.  Do  you  know  anything  about  the  local 
rate  of  sales  in  Pennsylvania? 

A.  I  don't  know  very  much.  I  only  know 
•it  by  the  prices  that  we  ourselves  realize  there. 
We  sell  a  little  in  Philadelphia,  but  not  so 
much  as  in  New  York. 

Q.  I  do  not  know  |;hat  it  belonged  to  this  in- 
vestigation, and  so  you  need  not  state  it  if  you 
have  any  objection.  It  is  stated  in  the  news- 
paper accounts  of  your  wonderful  feats  down 
here  in  producing  iron  products,  that  you 
make  tons  of  iron  as  low  as  nine  or  ten  dol- 
lars? 

A.  I  am  afraid  Mr.  Watterson  is  responsible 
for  that. 

Q.  No  sir;  such  an  intelligent  gentleman  as 
Mr.  Hewitt,  who  makes  iron  himself,  thinks  it 
can  be  made  for  as  low  a  figure  as  ten  dollars. 

A.  Occasionally,  undoubtedly,  it  can;  but 
the  difficulty  is  that  very  few  people,  in  desir- 
ing to  put  the  most  favorable  construction  on 
the  resources  of  any  section,  give  allowance 
for  the  series  of  expenses  in  the  manufacture 
which  are  incident  to  every  second  or  third 
year,  in  the  relining  and  practical  renewal  of 
the  plant  From  every  two  to  three  years  it 
is  necessary  in  the  case  of  each  individual  fur- 
nace to  spend,  according  to  circumstances  and 
according  to  the  good  fortune  and  good  man- 
agement of  the  plant,  from  seven  or  eight  up 
to  as  high  as  thirty  thousand  dollars  in  re- 
pairs. 

Q.  In  that  respect  you  are  like  the  railroads; 
you  have  to  be  renewing  all  the  time? 

A.  Yes  sir.  Making  allowance  for  that,  I 
would  say  that  we  have  not  yet  attained  that 
point;  or  year  in  and  year  out  no  furnace  has 
reached  the  ten  dollar  limit. 

Q.  How  much  exactly  do  you  say  you  pay 
to  New  York? 

A.  Three  dollars  and  seventy-five  cents  is 
my  recollection. 

Q.  How  much  does  your  Scotch  or  English 
competitor  pay? 

A.  I  have  been,  and  still  am,  interested  in 
shipping  myself,  having  been  interested  in  the 
business  in  England;  and  I  have  known  iron 
to  be  handled  from  Glasgow  to  New  York  for 
twenty-five  cents  a  ton.  The  habitual,  usual 
freight,  however,  that  at  which  I  would  un- 
dertake personally,  if  it  were  necessaiy  to 
have  twenty  thousand  tons  brought  inside  of 
the  next  three  months,  is  $1.75.  That  is  a 
standing  rate. 

O.  Then  it  costs  you  two  dollars  more  to  get 
to  New  York  from  here  than  it  does  from 
Glasgow? 

A.  Yes  sir. 

Q.  And  then  If  the  foreini  Iron  pays  six 
dollars  duty  you  have  four  dollars  the  advan- 
tage? 

A.  Supposing  our  case  is  the  same. 
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Thomas  A.  Mack  appeared  before  the 
Commission,  and  having  been  duly  sworn  was 
examined  as  follows: 

Bj  Mr,  Marks: 

Q.  State  jour  connection  with  the  iron  in- 
dustry at  Birmingham. 

A.  I  am  the  Superintendent  of  the  Eureka 
Furnace  Company.  I  am  also  a  director  in 
the  company,  ana  have  been  for  four  or  five 
years. 

Q.  How  many  companies  haye  you  engaged 
there  in  the  proiduction  of  iron? 

A.  We  have  in  Birmingham  district  the  Ten- 
nessee Coal,  Iron  &  Railroad  Company,  the 
Sloss  Steel  &  Iron  Company,  the  Debarele- 
ben  Iron  &  Steel  Company,  the  Eureka  Com- 
I)any,  the  Woodward  Iron  Company,  the  Pio- 
neer Ming  &  Manufacturing  Company,  the 
Williamson  Iron  Company,  the  Mary  Pratt 
Furnace  Company,  the  Birmingham  Kolling 
Mill  Company,  and  the  Birmingham  Iron 
Works.  There  is  in  addition  the  Gadsden 
Furnace,  that  miffht  be  called  in  the  Birming- 
ham district,  and  two  or  three  within  thirty 
miles  of  Birmingham  besides.  Those  are  in 
the  immediate  legality. 

Q.  How  long  do  you  say  you  have  been  en- 
gaged there  in  the  iron  business? 

A.  About  fiye  or  six  years. 

Q.  Tell  the  Commission  about  the  history 
of  your  organization  there,  your  arrangement 
and  development,  and  how  it  was  brought 
about. 

A.  The  history  will  go  back  to  the  war.  It 
was  built,  I  believe,  under  the  patronage  of 
the  Confederate  Government  in  1863,  ana  was 
run  by  them,  I  believe,  until  it  was  destroyed 
by  the  United  States  cavalry  in  1865.  It  was 
started  up  in  1866  or  1867,  and  failed.  It  was 
started  up  again  in  1878  or  1874,  and  failed 
again.  It  was  started  up  under  its  present  or- 
ganization in  1876,  and  is  now  running. 

Q.  State  the  conditions  under  which  you  re- 
organized it  in  1876,  and  why  it  is  that  you 
succeeded  with  it? 

A.  In  the  first  instance  there  was  no  rail- 
road when  run  by  the  Confederate  Govern- 
ment It  afterwards  had  railroad  transporta- 
tion, but  the  railroad  was  a  new  one,  poorly 
built,  costly  managed,  and  with  high  rates  of 
freight  which  taxed  us  out  of  existence.  The 
second  failure  was  largely  due  to  the  same 
cause,  with  the  additional  cause  that  there  was 
not  a  thorough  and  sufficient  knowledge  of 
the  district  as  an  iron  manufacturing  district. 
The  third  and  present  attempt  was  organized 
with  a  specific  understanding  with  the  railroad 
company.  Heretofore  our  freights  were  from 
$4  to  |6  a  ton  to  reach  Louisville,  as  a  mini- 
mum. The  present  rates  of  freight  as  a  mini- 
mum are  $d.60  per  ton.  Those  rates  have  en- 
abled us  to  succeed,  and  we  entered  into  a 
specific  agreement  with  them  for  ninety-nine 
years. 

Q.  State  particularly  what  your  agreements 
were  with  respect  to  freights,  as  to  how  the 
freights  were  to  be  regulated. 

A.  Our  rates  of  freight  were  based— at  that 
time  there  was  a  long  aiscussion  between  the 
railroad  company  and  ourselves.  The  rail- 
road company  at  that  time  ooosidered  three 
quarters  of  a  cent  per  ton  per  mile  was  the 
minimum  at  which  they  could  haul  freight 


and  live.  The  furnace  company  conceded 
that  $12.50  a  ton  for  makinc  pig  iron  was  as 
low  as  they  could  make  pig  iron  and  live. 
Both  started  as  the  basis  of  the  minimum  cost 
in  each  case  at  those  figures,  and  then  ad- 
vanced. For  every  dollar  we  advanced  in 
price  they  advanced  so  much  in  freight,  until 
it  went  up  to  what  we  considered  a  maximum 
price  of  $30  per  ton  for  pig  iron,  and  it  only 
reached  that  one  time. 

Q.  I  will  ask  you  to  state  whether  the  rail- 
road, when  the  price  is  depressed,  takes  your 
iron  without  any  real  profit? 

A.  I  am  not  enough  of  a  railroad  man  to 
answer  that.    They  say  so. 

Q.  What  is  the  capacity  of  your  furnaces? 

A.  Our  two  furnaces  will  make  abou(  60,- 

000  tons  a  year. 

Q.  You  sell  your  product  over  the  North, 
West  and  East? 

A.  Everywhere  North,  West  and  East. 

Q.  What  has  happened  to  you  since  this  Law 
was  passed?  What  has  been  the  effect  upon 
your  business? 

A.  In  the  first  place,  it  has  created  a  great 
deal  of  uncertainty,  first  in  our  own  minds, 
and  secondly,  in  that  of  the  consumers.    That 
has  been  the  first  effect.    The  direct  monetary 
effect  is  this:    We  have  nuide  an  agreement 
with  quite  a  number  of  companies,  some  in 
Chicago  and  some  in  Pittsburgh,  agreeing  to 
deliver  them  so  much  iron  running  through 
the  various  months  of  the  year,  and  agreeing 
to  deliver  it  there  at  those  points  at  a  fixed 
rate  of  freight,  netting  to  us  so  much  money. 
We  agreed  with  the  railroads  to  deliver  it  at 
that  rate  of  freight,  and  so  we  sold  it  to  the 
parties  at  that  price.    The  railroads  come  back 
and  say  they  cannot  haul  it.    They  say  tbev 
are  not  charging  any  more ,  but  the  roads  north 
of  the  Ohio  Kiver  are  charging  more.    The  re- 
sult is  that  we  are  held  to  our  contract  and 
they  are  let  loose  from  theirs,  and  we  lose 
from  three  to  five  or  twelve  thousand  dollars, 
as  the  case  happens  to  be,  according  to  the 
amount  of  the  contracts.    That  is  one  of  the 
effects.    There  is  another  effect.    We  have  to 
sell  iron  for  future  delivery.    It  is  the  custom 
of  the  iron  trade  everywhere,  in  America  and 
everywhere  else,  to  sell  for  future  delivery  on 
lone  contracts.    That  is,  we  sell  to  a  rollins 
mill  say  five  hundred  tons  a  month,  delivered 
six,  eight  and  ten  months  ahead.    We  sell  to 
pipe  works,  to  lai^e  car  works,  and  various 
manufacturing  trades.    Unless  we  have  a  fixed 
rate  of  freight  we  cannot  do  that;  and  on  the 
other  hand,  they  cannot  buy  unless  they  know 
how  long  the  contract  price  will  continue,  be- 
cause they  themselves  are   under  contract 
They  must  have  a  contract  from  us  or  th^ 
cannot  make  a  contract  with  their  people;  and 
so  the  whole  thing  is  tied  up  with  a  chain  of 
contracts  going  from  the  last  consumer  to  our- 
selves, the  first  producer. 

Q.  Have  you  the  statement  from  the  railroad 

association  with  you? 

A.  I  hav^  here  a  tariff  in  which  they  give  us 
rates  of  freight  that  are  nearly  like  those  given 
last  month  when  this  Interstate  Law  was  not 
in  effect,  and  a  little  bit  higher  than  they  were 
a  month  before  that,  but  they  say  at  the  foot 
of  it  '*The  rates  to  numerous  points  heretofore 

1  published  are  omitted  from  this  circular  on  ao- 
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«A\mt  of  Inability  to  obtain  rates  beyond  the 
Obio  Riirer"  and ''The  rates  named  are  subject 
to  change  before  June.*'  This  takes  the  place 
of  the  Ibt  for  the  first  of  May.  They  issue  it 
every  month.  It  says  '*The  rates  named  are 
subject  to  change  before  June,  if  changes  are 
rendered  necessary  by  an  advance  in  rates  be- 
jrond  the  river."  When  the  Interstate  Com- 
merce Law  takes  effect,  if  there  are  any  changes 
mide  they  make  changes.  In  other  words,  we 
tuin't  make  a  contract  and  know  what  to  de- 
liver at,and  our  business  is  practically  crippled. 
We  can't  make  an  offer  to  any  man  of  what  we 
-can  do.  We  are  crippled  now.  This  law  has 
been  suspended  here,  I  understand,  for  ninety 
days,  but  that  ninety  days'  suspension  does  not 
du  us  much  good.  What  we  want  now  is  some- 
thing  we  can  go  to  work  on,  to  carry  on  our 
buAiness,  and  make  our  contracts  under. 

Q.  You  want  the  privilege  of  making  them 
Afe  tiest  voucan? 

A.  Yes  sir.  Today  we  cannot  make  a  con- 
tract, and  we  cannot  carry  on  our  business. 

By  O^mmitsumer  Morrison: 

Q.  Because  you  do  not  know  what  it  will 
«ost  you  to  fulfill  it? 

A.  Because  we  don't  know  what  it  will  cost 
us  to  fulfill  it.  What  we  want  is  a  settled  poli- 
•cy. 

By  Mr.  Marks: 

Q.  All  you  w&nt  is  to  get  the  cheapest  rate 
j-ou  can  to  all  the  points  to  which  you  ship? 

A.  Tes  sir;  we  want  to  do  the  best  we  can. 

Q.  Tou  live  at  Birmingham.  Tell  the  Com- 
mission about  Birmingham,  its  population, 
business  and  growth. 

A.  The  population  of  Birmingham  is  about 
40,000  people,  I  understand;  that  is  the  imme- 
'diate  neighborhood  of  Birmingham.  The  cen- 
sus may  cut  it  down  somewhat. 

Q.  What  has  been  the  increase  there? 

A.  It  is  pretty  liard  to  tell.  I  was  first  there 
in  1874.  I  came  there  with  Mr  Bell,  a  cele- 
brated British  iron  master,  and  there  were  then 
«  few  tenement  houses,  old  rattletraps,  and  a 
saloon.  There  really  wasn't  anything.  Today 
I  don't  know  a  more  thriving  town  than  Bir- 
mingham, and  I  have  l>een  pretty  much  all 
over  the  United  States.  It  is  a  good  place  to 
Joke  at,  but  I  only  wish  we  could  have  got 
this  Commission  to  come  and  see  it.  Thev 
would  have  been  more  fully  impressed  with  it 
th.m  anything  we  can  say  now. 

Oommissioner  Morrison.  We  have  no 
doubt  about  its  being  as  you  state;  not  at  all. 
I  was  not  intending  to  Joke.  I  was  laughing 
because  I  did  not  think  Mr.  Marks  would  sue- 
•ceed  in  improving  the  statement  of  the  other 
gentleman.  I  thmk  he  will  have  to  stand  on 
that  as  far  as  the  population  is  concerned. 

The  Witnoss.  it  is  a  subject  of  comment 
«Dd  loke  by  everyone;  but  I  don't  believe  you 
^ntlemen  can  fully  appreciate  the  importance 
of  Birmingham  until  you  have  seen  it.  You 
may  conodve  in  an  intellectual  sort  of  way,  as 
jrou  do  aboat  pain,  what  the  situation  is;  but 
you  ought  to  wait  until  you  have  the  toothache. 
Yoa  can't  appreciate  it  unless  you  see  it. 
There  are  coming  there  every  day  from  four 
to  five  miles  of  freight  cars  for  distribution. 
It  is  a  marvel  to  most  men  that  go  there.  It 
Jmm  grown  up  in  a  very  short  time. 

By  CovMwmknwr  Soooonmibker: 
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Q.  What  other  industries  are  there  besides 
the  coal  and  iron  industries? 

A.  They  are  the  basis  of  everytning  that  is 
there. 

By  Mr.  Marks: 

Q.  How  does  its  shipping  compare  with  the 
other  cities  of  the  South? 

A.  I  believe  it  is  the  largest  shipping  point 
in  the  South,  by  a  good  deal. 

By  ChmmiMoneT  Sel&oonmaker: 

Q.  Do  you  mean  interior  point  or  sea  coast 
point? 

A.  Sea  coast  or  interior.  It  was  for  that  rea- 
son we  urged  the  Commission  to  come  person- 
allv  to  Birmingham  as  the  largest  shipping 
point  in  the  South.  It  should  have  been  visited 
by  the  Interstate  Commerce  Commission;  that 
is  if  they  want  to  collect  personal  evidence. 

By  the  Cl&airman: 

Q.  You  say  four  or  five  miles  of  freight  cars 
come  there  every  day  for  distribution.  Do 
those  cars  come  there  loaded? 

A.  Not  all  the  cars.  A  great  many  of  them 
are  South  bound.  Some  are  North  bound.  The 
South  bound  freights  are  always  loaded,  I  be- 
lieve. 

Q.  The  South  l)ound  cars  are  always  loaded? 

A.  Yes  sir;  going  through  with  provisions, 
grain  and  manufactured  products  from  the 
North. 

Q.  How  is  it  with  those  that  come  to  your 
place  and  stop  there? 

A.  Those  that  stop  there  we  Just  unload  and 
load  with  pig  iron,  and  send  them  back. 

Q.  The  question  was  whether  they  all  come 
there  loaded? 

A.  The  South  bound  trains;  yes.  The  South 
bound  freight  is  nearly  always  loaded. 

Q.  I  mean  those  that  come  to  Birmingham 
and  stop  there,  loaded  with  supplies  to  l^  un- 
loaded there. 

A.  Yes;  I  understand.  Not  being  a  railroad 
man,  I  cannot  answer  with  certainty. 

Q.  I  refer  to  those  that  stop  and  do  not  go 
any  further.  I  ask  in  regard  to  those  that  come 
to  Birmingham,  stop  there  and  take  loads  from 
there,  back.  Do  they  always  come  there  load- 
ed? 

A.  There  are  a  great  many  of  them  that 
come  from  the  south,  may  be-- 

Q.  I  am  asking  about  those  that  come  from 
the  north? 

A.  I  think  so;  but  not  being  a  railroad  man, 
I  can't  answer  you  definitely,  on  that  point. 
I  can  only  say  that  those  that  come  from  the 
north,  as  a  rule,  are  loaded. 

Q.  They  are  loaded? 

A.  They  come  there  loaded;  yes  sir. 

Q.  Have  you  any  idea  of  the  number  of  cars 
loaaed  at  Birmingham  per  day  to  go  North? 

A.  I  do  not  know  that.  There  must  be  a 
great  many. 

Q.  You  think  at  least  an  eaual  number  come 
from  the  North  loaded,  and  deliver  their  loads 
at  Birmingham.    Is  that  it? 

A.  An  equal  number  to  what? 

Q.  To  those  that  go  back  North? 

A.  I  don't  quite  appreciate  vour  question. 

TheCliairman.  Never  mind  then.    If  you 
are  the  proper  person,  I  should  be  glad  to  hav« 
you  make  and  forward  to  us,  at  Washington, 
a  statement  of  the  shipments  from  Binningham 
and  to  Birmingham. 


168 


INTBB6TATB  COMMEBCB  KbPOBTS — ThX  CoMMISBION, 


Mat^ 


The  Witness.  I  should  be  pleased  to  do 
that. 

The  Chairmaiu  Let  it  coyer  some  definite 
period  of  time. 

The  Witness.    Say  from  1875. 

OommiMicmtT  Schoonmaker.  That  is  long- 
er than  necessary. 

The  Witness.  I  only  want  to  show  the 
growth  since  the  policy  of  these  roads  has  been 
adopted  and  carried  out. 

dommissioner  Sohoonmaker.  That  Is  all 
rieht,  if  it  does  not  inyolye  too  much  labor. 

The  Witness.  Oh  no  sir;  I  would  be  glad 
to  do  it. 

Mr,  Stahlman.  We  will  show  that  the 
yolume  of  traffic  to  Birmingham,  and  the  yol- 
ume  of  traffic  out  of  Birmingham,  and  also  the 
yolume  of  traffic  for  points  south  of  Birming- 
ham, are  so  largely  in  excess  of  the  northward 
moyement  that  the  empties  going  North  are 
put  off  at  Birmingham  with  a  yiew  of  getting 
loads  that  we  coiud  not  f^et  at  points  South. 

The  Witness*  That  is  where  we  get  nearly 
all  our  empty  cars;  northbound  empties. 

Mr,  Stahlman.  The  rates  on  pig  iron  from 
Birmingham  haye  conformed  to  the  rates  from 
other  iron  districts  in  Alabama;  no  doubt  that 
this  bill  will  alter  the  yalue  of  not  less  than  two 
to  three  hundred  million  dollars'  worth  of  prop- 
erty. I  mean  to  say  that  if  it  should  put  it  in- 
to the  hands  of  the  roads,  to  destroy  the  in- 
dustries there,  it  would  affect  the  yaluesofnot 
less  than  three  hundred  million  dollars. 

Chmmmioner  Walker.  They  had  it  in 
their  hands  before  the  bill  was  passed. 

The  Witness.  They  had  it  in  their  hands, 
and  the  result  was  they  brought  it  from  noth- 
ing to  what  it  is.  If  it  is  ta&en  out  of  their 
hands,  where  will  it  go? 

Q.  Is  your  plant  embraced  within  the  sys- 
tem of  the  other  gentleman? 

A.  No  sir. 

Q.  How  much  capital  is  inyested  in  yours? 

A.  About  $1,200,000;  that  is,  our  capital 
stock  and  our  indebtedness.  We  think  our 
property  worth  a  little  more  than  that,  as  the 
stock  is  aboye  par.  Ours  is  not  nearly  as  large 
as  Uieirs,  and  it  does  not  employ  as  many  men; 
but  all  of  us  are  increasing  and  looking  for- 
wi^  to  further  increase. 

By  the  Ohairmanx 

Q.  What  area  is  embraced  within  this  iron 
and  coal  region? 

A.  Properly  speaking  the  whole  belt  ex- 
tends from  Tuscaloosa,  in  this  State,  right  to 
the  shores  of  Lake  Ontario.  There  is  a  steady 
iron  belt  The  part  comprised  in  this  proper- 
U  is  in  the  States  of  Tennessee  and  Alabama; 
about  a  hundred  and  fifty  miles  in  Alabama, 
and  about,  I  think,  an  equal  number  of  miles 
in  Tennessee.  That  contains  ore  and  coal. 
The  greater  part  of  it  is  yet  undeyeloped  ter- 
ritory. It  is  being  deyeloped  as  fast  as  men 
and  money  can  get  at  it.  Of  course  the  prod- 
ucts are  the  crude,  raw  products,  because 
there  is  not  any  market  for  refined  goods,  and 
there  are  no  means  to  work  them  u  we  haye 
the  markets.    We  haye  to  send  them  off. 

By  Mr.  Marks: 

Q.  Can  you  state  what  is  the  amount  of  cap- 
ital inyested  in  these  industries  there?  Or  if 
you  cannot  now  state,  will  you  giye  a  written 
statement  of  It  and  hand  it  to  the  Commission? 


A.  I  can  make  out  such  a  statement.  I  can 
only  approximate  it  ondly  now,  roughly.  I 
couldn't  giye  you  any  correct  statement. 

O.  P.  Williamson  appeared  before  the 
Conunission,  and  haying  been  duly  sworn  was 
examined  as  follows: 

By^ifr.  Marks: 

Q.  State  what  connection  you  haye  with  the 
industry  at  Birmingham  and  yicinity. 

A.  I  am  President  of  the  Williamson  Iron 
Company. 

Q.  State  how  long  you  haye  been  engaged 
in  that  industry  at  Birmingham? 

A.  In  manufacturing,  that  is,  foundry,  ma- 
chine and  boiler  works  for  twelye  years;  and 
for  the  last  two  years,  a  bla^t  furnace  in  ad- 
dition. 

Q.  What  is  the  name  of  your  association? 

A.  The  Williamson  Iron  Company. 

Q.  State  to  the  Commission  upon  what  con- 
ditions it  was  that  you  entered  into  the  man- 
ufacture of  pig  iron,  with  the  railroad  com- 
pany, as  to  rates  of  transportation  and  deliyery 

of  iron  to  points  North? 
A.  Beingto  a  certain  extent  conyersant  with 

the  arrangements  made  with  the  older  furnace 
companies  that  had  been  in  existence  and  op- 
eration for  some  time,  and  knowing  that  they 
were  reasonably  satisfactory,  I  approached  the 
chief  officer  of  the  railroads  connecting  with 
our  place,  and  had  the  assurance  that  w& 
should  haye  the  same  rates  and  protection 
giyen  to  the  other  furnace  companies,  if  we 
entered  into  the  manufacture  of  pig  iron. 

By  (Jommmunier  Schoonmaker: 

Q.  Are  you  all  on  the  same  bajds  as  to  rateef 

A.  Yes  sir. 

By  Mr.  Marks: 

Q.  I  want  you  to  state  to  the  Commission 
what  has  been  the  effect  upon  your  industry 
of  the  operation  of  this  Interstate  Commerce 
Law. 

A.  In  the  pig  iron  part  of  our  business  it 
has  been  a  serious  damage  to  us.  Indeed  it 
has  suspended  almost  ennrelj  the  sales  of  pig 
iron  north  of  the  riyer.  We  haye  made  no 
sales  since  the  passage  of  the  Act,  north  of  the 
riyer. 

Q.  You  heard  the  other  gentlemen  exam- 
ined about  the  general  details  of  the  freights^ 
the  empty  cars  and  matters  of  that  sort  Do- 
you  concur  in  their  statements? 

A.    ^^es  sir 

G^mmtMton^  Schoonmaker.  Will  you  let 
one  of  your  witnesses  tell  us  something  about 
the  approximate  extent  of  the  resources? 

Mr.  Marks.    Yes  sir. 

O.  What  is  the  extent  of  the  iron  and  coal 
fields  there? 

A.  I  do  not  know  sir.  Iamnotwellenoufl[h 
conyersant  with  that.  Some  of  the  other  wit- 
nesses can  tell.  • 

Q.  What  is  the  depth  of  the  best  ydns  of 
ore  there? 

A.  I  should  prefer  to  leaye  that  statement  to- 
Mr.  Mack  or  Mr.  Bowron. 


Thomas   A.   Maek    was   recalled    and 
further  examined  as  follows 
By  Mr,  Marks: 
Q.  What  are  the  thickest  yeins  of  iron  ore  al^ 

Birmingham? 


1887. 


Proceedings  at  Mobile — B.  B.  McEenzib. 


169 


A.  Aboat  thirty  feet. 

Q.  What  are  the  thickest  of  your  yeins  of 

A.  About  twelTe  feet.  We  use  about  five 
feet. 

Q.  What  is  the  extent  of  the  territory  that 
embraces  the  iron  and  coal  fields? 

A.  The  coal  fields  are  about  13,000  square 
miles;  that  is,  the  Warrior,  the  Coosa  and  the 
Cahaba  coal  fields  and  their  tributaries. 


Thomas  Ward  appeared  before  the  Com- 
mission, and  having  b^n  duly  sworn  was  ex- 
amined as  follows 

By  Mr.  Marks: 

Q.  State  your  connection  with  the  iron  in- 
dustry? 

A.  I  am  the  general  manager  of  the  Bir- 
mingham Rolling  Mill  Company. 

Q.  What  is  the  extent  of  your  business? 

A.  We  manufacture  about  25,000  tons  of 
finished  iron  per  annum. 

Q.  Tell  the  Commission  what  has  been  the 
effect  upon  your  business  of  the  operations  of 
the  Interstate  Commerce  Law. 

A.  It  has  simply  paralyzed  the  business 
everywhere;  in  fact,  to  such  an  extent  that 
we  have  already  closed  down  one  of  our  de- 
partments, and  are  stopping  the  improvements 
of  upwards  of  $100,000  we  are  about  com- 
pleting. We  can't  see  our  way  clear  to  put  it 
in  operation,  from  the  present  phase  of  the  Act. 

Q.  Before  this  period  did  you  have  your 
rates  of  transportation  fixed  with  the  railroad 
companies,  and  at  such  rates  as  you  could  de- 
liver at  a  profit  in  the  northern  markets? 

A.  Certainly.  It  was  on  the  same  basis  as 
the  furnaces. 

Q.  State  to  the  Commission  what  effect  it 
has  had  any  way,  and  the  particulars  of  the 
effect? 

A.  We  have  found  it  entirely  impossible  to 
make  quotations  in  patterns,  and  in  conse- 
quence they  could  not  give  us  any  orders.  We 
have  been  unable  to  ^et  rates  from  the  rail- 
roads, and  hence  our  business  has  been  posi- 
tively paralyzed. 

Q.  State  to  the  Commission  what  it  is  you 
wish;  that  is  to  say,  do  you  want  simplv  to  be 
left  free  as  you  were  before  to  make  the  best 
rates  you  can  for  your  trafilc  with  the  rail- 
roads? 

A.  Entirely  so. 

By  Mr.  Siahlmaa: 

Q.  Are  you  familiar  with  the  organization 
of  vour  company? 

A.  Yes  sir ;  I  have  been  in  the  company  since 
it  was  first  organized. 

Q.  As  a  matter  of  fact,  has  it  not  been  nec- 
essary for  the  railroads  to  make  lower  rates 
than  the  contract  called  for? 

A.  The  railroads  have  on  various  occasions 
modified  their  contract  to  enable  us  to  com- 
pete with  other  mills  at  competing  points. 

Q.  Your  competition  is  largely  at  river 
points? 

A.  It  is  largely  at  river  points,  and  also  at 
interior  points  in  the  West 

Q.  And  with  New  Orleans? 

A.  With  New  Orleans,  Texas  and  the  Pa- 
cific Slope.  I  might  say,  in  connection  with 
the  Padflc  Slope,  that  the  present  interpreta- 
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tion  of  the  Act  has  increased  the  rates  865  per 
cent. 

Q.  The  railroads  carry  iron  produced  by 
rolnng  mills  in  the  South,  from  other  points 
also? 

A.  Yes  sir. 

Q.  As  far  as  your  observation  goes  vou  do 
not  know  that  they  have  discriminated  in  your 
favor  to  the  detriment  of  others? 

A.  I  do  not  think  they  have.  In  fact  we 
have  very  frequently  thought  the  reverse. 

B.  B.  McKensie*  representing  lumber  in- 
terests of  Alabama  and  Mississippi,  appeared 
before  the  Commission  and  said: 

I  desire  to  file  a  petition  in  support  of  the 
pending  application.  We  are  not  able  to  ship 
any  lumber  now  on  the  rates  in  force  north  of 
the  Ohio  liiver.  We  have  been  compelled  to 
cancel  contracts. 

The  Chairman.  Are  you  willing  to  make 
oath  to  the  facts  stated  in  this  memorial? 

The  Witness.    Yes  sir;  I  will  do  so. 

Mr.  McKensie  was  then  duly  sworn  and 
examined  as  follows: 

By  CommiMionerSehoowoML^erx 

Q.  Do  you  intend  to  include  with  the  me- 
morial the  telegram  attached,  which  relates  to 
the  cancellation  of  contracts  since  the  Law 
went  into  effect? 

A.  Yes  sir.  I  can  show  other  cancellation 
of  contracts  for  the  same  reason. 

Mr.  Stahlman.  I  will  state  that  this  is  a 
telegram  that  was  sent  by  a  large  firm,  indicat- 
ing that  there  has  been  a  number  of  contracts 
canceled  by  reason  of  the  withdrawal  of  the 
rates  north  of  the  Ohio  River. 

The  Witness.  The  experience  of  all  the 
lumber  men  is  the  same  as  Mr.  Flower's.  He 
co^ildn't  be  here  and  merely  telegraphed  his 
evidence. 

By  Mr.  Stahlman: 

Q.  Your  general  trouble  is  the  uncertainty 
and  the  withdrawal  of  rates? 

A.  Yes  sir.  We  can't  ship  any  lumber 
North.  We  have  no  trouble  where  the  fourth 
section  has  been  suspended. 

Q.  You  do  a  fair  business  up  in  that  coun- 
try? 

A.  Yes  sir. 

Q.  It  is  a  large  industry  in  Alabama  is  it 
not? 

A.  About  $20,000,000  in  Alabama. 

Q.  In  many  parts  of  the  State  it  is  a  source 
of  income  and  wealth  to  the  population? 

A.  Yes  sir;  it  has  developed  part  of  the 
State  that  was  worthless  before. 

Q.  It  furnishes  employment  to  numbers  of 
people? 

A.  Yes  sir. 

Q.  There  are  like  industries  in  Mississippi 
and  Georgia? 

A.  Yes  sir.  We  represent  Mississippi  and 
Alabama.  We  had  a  meeting  of  the  mill  men 
of  Mississippi. 

Q.  So  far  as  your  observation  extends  you 
have  no  complaint  to  make  against  the  rail- 
roads prior  to  the  enforcement  of  this  Law? 

A.  We  ask  in  our  memorial  that  the  basis 
of  making  the  rates  be  returned  to  where  it 
was  before  the  first  of  April. 

Q.  You  do  not  feel  that  you  have  bad  any 
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special  privileges  over  anybody  else? 

A.  No  sir. 

Q.  Engaged  in  like  business,  in  the  same 
business,  in  this  Southern  country? 

A.  No  sir. 

By  Commismntr  Morrison^ 

Q,  Your  trouble  seem  to  be  that  you  can't 
get  any  through  rates. 

A.  We  get  through  rates,  but  it  is  a  combina- 
tion of  locals. 

Q.  Are  they  higher  than  they  were?  • 

A.  Considerably  higher  north  of  the  Ohio. 
They  are  not  higher  south.  W^  get  the  same 
rates  to  Cincinnati.  Louisville,  Henderson, 
Evansville  and  St.  Louis  that  we  got  before. 

Q.  The  local  rate  that  they  charge  north  of 
that  added  to  the  through  rate  south  makes 
more  than  you  paid  before? 

A.  Yes  sir;  it  is  the  through  rate  south  add- 
ed to  local  rate  North.  It  is  a  through  rate 
to  Louisville.  For  instance,  to  Indianapolis 
we  pay  the  old  through  rate  to  Louisville  and 
then  a  local  rate  from  Louisville  to  Indianap- 
olis. I  believe  we  have  a  through  rate  to  In- 
dianapolis now.  There  was  two  or  three  weeks 
that  we  didn't  have. 

Q.  Do  you  know  from  what  points  North  to 
what  other  points  they  charge  more  than  they 
did  before  the  passage  of  the  Law — points  to 
which  you  have  been  in  the  habit  of  shipping? 

A.  To  Kansas  City  and  to  Omaha. 

Q,  From  where? 

A.  From  St.  Louis  and  Springfield,  Ohio, 
and  to  all  those  smaller  towns  like  Springfield, 
Illinois. 

Q.  From  St.  Louis  to  Kansas  City? 

A.  Yes  sir.  The  increase  is  bieyond  St. 
Louis. 

Q.  Do  you  know  what  line  you  ship  over 
from  St.  Louis  to  Kansas  City? 

A.  No  sir. 

Q.  Do  you  know  that  the  main  line  from 
St.  Louis  to  Kansas  City  is  all  in  the  State  of 
Missouri,  and  this  Law  nas  nothing  to  do  with 
it? 

A.  I  do  not  know  that.  It  if  freight  that 
originates  in  Alabama. 

Q.  You  said  they,  were  local  rates.  Your 
Alabama  rates  are  all  right.  The  trouble  is 
beyond  St.  Louis,  between  St.  Louis  and  Kan- 
sas Ci^.  If  that  is  true,  this  Bill  has  nothing 
to  do  do  with  it.  because  that  local  rate  from 
St.  Louis  to  Kansas  City  on  the  main  line  is 
all  in  the  State  of  Missouri,  and  this  Bill  has 
nothing  to  do  with  it  at  all.  It  does  not  apply 
to  it. 

A.  I  suppose  the  rates  have  been  advanced 
on  account  of  the  fear  of  the  operations  of  this 
Bill. 

Q.  As  it  does  not  operate  on  them  at  all,  it 
would  seem  that  that  fear  was  borrowed  for 
the  occasion. 

A.  I  understand  this  freight  originates  in 
Alabama,  and  is  is  a  part  of  a  through  rate.  It 
is  interstate  commerce. 

Q.  What  you  complain  about  is  the  rate  be- 
yond St.  Louis,  and  between  St.  Louis  and 
^nsas  City? 

A.  It  is  the  same  to  Omaha.    Take  Omaha. 

Q.  Let  us  take  the  place  you  begin  with. 
Let  us  not  shift  your  ground.  I  am  trying  to 
ahow  you  it  is  probably  true  that  you  are 


talking  of  something  you  do  not  exactly  under- 
stand. 

A.  I  don't  claim  to  understand  it. 

Mr,  Stahlman.  I  will  try  to  make  it  clear 
and  I  think  I  can.  While  the  line  from  St. 
Louis  to  Kansas  City  is  purely  a  state  line, 
there  are  others  that  are  not  purely  state  lines. 
The  strongest  competitor  in  this  section  of  the 
country  for  that  trade  is  via  Memphis,  and  the 
Kansas  City,  Memphis  <&;  Springfield  Railroad. 
That  line  is  an  interstate  road,  and  cannot  par- 
ticipate because  it  has  not  been  relieved;  and 
hence  it  puts  the  other  line  in  a  position  to  lo- 
calize if  It  desires,  or  to  say  it  will  not  partici- 
pate in  the  interstate  business,  because  it  in- 
terferes with  the  business  between  intermedi- 
ate points  on  the  line  between  St.  Louis  and 
Kansas  City.    That  is  the  trouble. 

Commissioner  Morrison.  He  has  got  to 
St.  Louis  without  any  trouble.  You  have 
treated  him  so  kindly  he  has  no  fault  to  find 
with  you.  Probably  you  jump  him  off  into 
the  Mississippi  River  and  he  gets  to  St.  Louis 
on  one  of  these  rival  waterways,  and  dont 
complain  until  he  gets  to  St.  Louis.  Wheu  he 
is  at  St.  Louis  he  has  passed  the  point  wliere 
any  of  these  other  conflicting  roads  will  come  in 
competition  with  him.  He  is  away  beyond 
that  point.  There  is  a  rival  road  to  the  Missouri 
Pacific,  which  has  a  direct  line  from  St.  Louis 
to  Kansas  City.  This  rival,  I  presume  is  the 
Chicago  &  Alton  Road,  that  goes  back  over  to 
East  St.  Louis,  goes  up  the  river  and  back 
again.    They  have  not  increased  their  rates. 

Mr.  Stahlman.  That  is  the  information. 
Those  lines  have  for  prudence  withdrawn 
their  prorating  arrangements  or  their  special 
rates  on  this  interstate  business.  There  is  a 
lar^  proportion  of  the  business  to  which  Mr. 
Mckenzie  alludes  that  does  not  go  by  way  of 
St.  Louis.  While  he  may  think  it  all  depends 
upon  St.  Louis  it  does  not  depend  on  St.  Louis, 
because  a  large  proportion  of  it  goes  by  way  of 
Memphis — the  Mississippi  business. 

Chmmisnoner  Morrison.  There  are  a 
great  many  things  about  which  we  are.  ail  a 
little  mistaken.  It  is  true  of  Mr.  McKenzie, 
and  it  is  probably  true  of  the  rest  of  us.  I 
have  no  doubt  he  wanted  to  state  it  as  he  un- 
derstands it. 

The  Witness.  The  Omaha  rate  is  in  th^ 
same  condition  as  Kansas  City.  I  have  to  put 
them  all  together.  I  don't  know  of  any  differ- 
ence. I  supposed  the  freight  all  went  by  St 
Louis,  as  it  looks  like  the  most  direct  route. 

The  Chairman.  I  will  ask  you,  Mr.  Stahl- 
man,  to  explain  how  he  would  be  relieved  by 
the  granting  of  your  petition,  in  respect  to 
these  rates  north  of  the  Ohio  or  west  of  the 
Mississippi,  when  we  have  no  application  from 
north  of  the  Ohio  or  west  of  the  Mississippi 
that  would  affect  any  of  these  rates. 

Mr,  Stahlman.  I  beg  to  say  in  response 
to  that,  that  the  application  of  the  Loubvllle 
&  Nashville  Road — and  this  fact  has  been  over- 
looked—is for  relief  on  business  from  St  Louis 
and  from  points  beyond  St  Louis.  We  ask 
relief  on  business  to  St  Louis  and  points  north. 
Now  the  point  is  this:  If  this  relief  is  grant- 
ed to  us,  although  the  railroad  itself  over 
which  we  propose  to  transport  this  traffic  may 
not  have  applied  for  it,  the  relief  liaving  been 
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granted  to  us  In  that  wa^,  the  road  will  feel  at 
liberty  to  take  our  business.  Further,  I  do 
not  understand  the  Interstate  Commerce  Act  to 
require  that  the  railroad  which  participates  in 
the  relief  from  the  operations  of  the  fourth 
section  shall  necessarily  ask  for  that  relief; 
tliat  it  may  be  applied  for  by  a  connecting 
road,  by  an  individual  shipper,  or  by  a  com- 
munity; and  having  obtained  the  relief  through 
Uiat  source,  it  mav  avail  itself  of  it  or  decline, 
leaving  it  free  witn  that  railroad  company  to 
do  so  or  not;  that  is  my  understanding.  The 
Application  of  the  Louisville  <&  Nashville  Bail- 
road  clearly  states  what  we  ask  in  that  respect; 
and  in  view  of  the  relief  which  we  have  ob- 
tained, we  have  been  able  to  restore  the  exist- 
ing condition  of  thin^  with  several  of  the 
lines  north  of  the  Ohio  River.  Others  have 
stood  back  and  said:  '*We  will  wait  the  result 
of  further  investigation,  and  let  you  know  lat- 
«r  on  what  we  will  do." 

The  CluUrman.  Tou  are  precisely  in  the 
position  now  that  you  will  be  if  this  order  is 
made  permanent,  so  far  as  that  question  is  con- 
cerned. 

Mr,  Stahlman,  Except  this:  that  inas- 
much as  it  is  only  a  temporary  relief,  and  inas- 
much as  there  may  be  some  little  doubts  sur- 
rounding the  question,  the  lines  which  have 
assumed  to  carry  out  strictly  the  provisions  of 
the  fourth  section  have  said  to  us,  or  have  in- 
timated— ^I  don't  know  that  any  of  them  have 
said  it— '*  We  will  abide  the  result  of  the  invest- 
igation of  this  question,  and  then  we  will  give 
you  the  rates."  You  understand  that  although 
we  have  had  friendly  relations  existing  with 
aU  of  our  connections,  we  have  never  Men  in 
a  position  to  demand  that  they  should  take  our 
business  on  the  basis  of  a  pro  rate,  or  on  the  basis 
of  a  special  arbitrary  rate,  and  it  has  all  been 
done  by  mutual  agreement  generally  mutually 
beneflciaL  This  is  a  question  that  just  occurred 
to  me  last  evening,  aftei;our  Tuscisdoosa  friend 
bad  come  f orwara  and  been  told  that  the  road 
itself  must  apply.  I  began  to  look  into  it,  and 
I  began  to  look  into  our  application,  and  I 
found  that  our  application  covered  it,  and  that 
it  was  not  absolutely  necessary,  on  my  con- 
struction of  the  Law,  although  I  may  be  mis- 
taken about  it,  that  the  roi^  terminating  or 
passing  through  a  point  should  necessarily  be 
required  to  asx  for  the  relief;  that  anyone  else 
m&ht  ask  for  it. 

The  Chairman.  But  they  have  asked  for 
it,  and  it  has  been  granted  upon  the  face  of  the 
petitions.  Will  you  state  to  the  Commission 
what  roads  north  of  tjie  Ohio  or  west  of  the 
JAiseissippi  have  declined,  since  this  order  was 
Mmted  in  your  favor,  to  receive  property 
uom  you  on  the  old  terms? 

Mr.  Stahlman.  I  am  afraid  I  can't  do 
that    Perhaps  Mr.  Gulp  can. 

Mr.  Culp.  The  Evansville  &  Terre  Haute 
Koad  for  Cliicago  business,  and  for  points  on 
its  own  line;  the  Cincinnati,  Hamilton  &  Day- 
ton Road  for  pig  iron  to  points  on  its  own  line; 
the  C.  C.  C.  2b  L  Bailway  on  pig  iron  to 
Cleveland.  Other  roads  have  declined  to  re- 
store the  fonnw  status  to  points  on  their  own 
lines. 

The  Chairman.    Name  any  road. 

Hr.  Cnlp.  I  will  name  some  of  them.  I 
ean't  name  them  all.    I  will  name  the  Pitts- 
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burgh,  Cincinnati  &  St  Louis;  the  Cincinnati, 
Washington  &  Baltimore,  the  Cincinnati,  Chi- 
cago, St  Louis  &  Indianapolis — I  believe  they 
told  us  we  might  use  the  former  basis  to  Chica* 
go,  and  therefore  we  have  put  it  down  as  one  of 
the  roads  on  Chicago  business  to  restore  the 
former  status.  On  all  other  business  than  Chi- 
cago, the  C.  I.  St  L.  &  C.  On  all  other  busi- 
ness than  Cleveland,  the  C.  C.  C.  &  I.  Bailroad. 

The  Chairman.  *In  Cleveland,  as  I  un- 
derstand, it  is  limited  to  iron. 

Mr.  Cnlp.  Tes  sir.  The  Louisville,  New 
Albany  <&  Chicago  and  the  J.  M.  &  I. 

The  Chairman.    On  what? 

Mr.  Cnlp.  I  am  now  speaking  of  the  roads 
which  have  declined. 

The  Chairman.  They  have  declined  in 
respect  to  all  freights? 

Mr.  Culp.  The  Louisville,  New  Albany  & 
Chicago  Bioad,  I  am  advised  by  Mr.  Welch, 
has,  since  I  left  home,  advised  that  on  iron  to 
Chicago  they  will  accept  the  old  basis.  Mr. 
Welch  now  informs  me  that  the  statement  is 
rather  too  broad,  and  I  withdraw  it. 

Mr.  Stahlman.  How  is  it  with  the  Ohio 
&  Mississippi? 

Mr.  Culp.  The  Ohio  &  Mississippi  does 
not  interchange. 

Mr.  Stahlman.  How  about  the  Peoria, 
Decatur  <&  Evansville? 

Mr.  Culp.  It  does  to  points  on  its  own  line, 
according  to  my  recollection.  The  Louisville, 
Evansville  &  St.  Louis  Bailroad  does. 

Mr.  Stahlman.  Of  those  named  there  is 
the  Evansville  &  T^ttq  Haute,  the  Cincinnati, 
Hamilton  <&  Dayton,  and  the  Louisville,  Ev- 
ansville &  St.  Louis  that  have  come  in  since  the 
relief  was  obtained? 

Mr.  Culp.    Yes  sir. 

Mr.  Stahlman,  The  others  have  so  far 
declined? 

Mr.  Cnlp.    Yes  sir. 

The  Chairman.  Can  you  name  any  others? 

Mr.  Cnlp.  Those  are  all  our  connections. 
I  believe  I  have  named  all.  As  the  oth- 
ers withdrew  the  rates  and  notified  us  that  they 
would  not  allow  those  rates,  although  I  have 
communicated  with  them  all,  I  cannot  tell  you 
whether  they  have  definitely  answered  or  not. 
After  the  suspension  of  the  fourth  section,  I 
communicated  by  telegraph  with  nearly  all  of 
our  connections,and  by  letter  with  a  few.  I  can- 
not now  tell  you  whether  all  of  them  replied  or 
not,  but  I  believe  I  have  given  you  all  of  those 
that  did.  Some  of  them  answered  that  they 
would  not,  and  otbers  may  not  have  answered 
at  all 

Mr.  Stahlman.  On  all  those  that  refuse  to 
consent  the  result  has  been  an  advance  of  rates 
north  of  the  Ohio  Biver? 

Mr.  Cnlp.    Yes  sir. 

John  T.  Milner  appeared  l)ef  ore  the  Com- 
mission, and  having  been  duly  sworn  said: 

I  have  a  paper  which  is  too  lone  to  read. 

The  Chaixman.  State  the  point  of  it  and 
we  will  take  it  and  read  it  by  ourselves,  if  you 
desire  that  course  adopted. 

The  Witness.  I  will  read  the  substance  of 
it.    I  don't  know  as  I  could  state  it  very  well. 

The  Chairman.    From  whom  is  it? 

The  Witness.  From  the  coal  companies  I 
represent. 


-Thb  CouuiBBnnr.  Hit, 

na,  uid  to  New  Orleam  the  wma 
lings  holds  good,  ^'a  commenced 
I  Boon  as  the  LonisTills  &  NaahviWe 
brough  to  New  Orleans,  making  an 
0  some  buHlneSB  In  New  Orleans  in 


I  district  ateut  100,000  tons  of 
&  and  1883.  The  exact  Qguree  cwi 
im  Mt.  Anderson  In  New  Orleans. 
died  It  all.  Now  we  doD't  fiimlah 
Ct  more  than  SO^OOO  tons,  owing  to 
competidon  o(  the  Pfttsborgh  peo- 

StaUnutnt 

I  a  contest  between  PltUbtugh  and 
Is  It  not! 

air;  at  New  OrleaoB.  When  w» 
lenced  business  at  New  Orleans  (be 
ol  was  at  least  a  dollar  more  than  it 
the  consumer;  but  the  competition 
roughi  there  when  we  commenced 
il  in  New  Orleans  reduced  it  so  low 
Lhe  low  freight  that  we  have,  which 
in  half  a  cent  a  ton  a  mile  to  New 
t  had  the  effect  to  do  as  I  have  Raid — 
r  annual  shipments  there  of  100,000 
MS  than  20,000  tone.  The  exact 
ly  be  bad  In  New  Orleans. 
lOt  your  Alabama  mines  bare  Rtts- 
ipetition  to  meet  at  Vlcksburg  alaot 
/M  sir;  we  have  the  Pittsburgh  com- 
We  have  it  at  Nashville;  we  have 
ith;  we  have  itatUempbls;  we  have 
iburg;  we  hare  it  at  New  Orleans, 
lave  It  sometimes  even  at  Mobile. 
this  dlSerence  In  respect  to  coal 
rom  Pittsburgh  to  New  Orleans  and 
;ht  from  our  mines  some  429  miles. 
n  a  barse  and  carry  it  3,000  miles 
ot  abraded  or  broken  up  into  dust, 
bituminous  coal  from  our  place  and 
<  New  Orleans,  sod  It  seems  to  me  a 
has  gone  to  dust  Just  from  the  shak- 
I  cars.  At  New  Orleans  the  Rtts- 
1  always  goes  to  market  In  a  far  bet- 
tlon  than  ours  does.  That  la  one 
lave  to  contend  with  In  addition  to 
It  freight. 

aUm&ii.    I  want  to  say  I  hare  & 
I  don't  exactly  know  how  I  got  it, 
na  to  b«k.on  our  aide  of  the  house.    It 
thens,  Alal)ama. 
.airMMi.    We  will  take  It. 

alMr.  of  Cultmaa,  Alabama,  *p- 
tore  the  Commission  and  said: 
a  memorial  from  the  merchanta  of 
prajinz  you  kindly  to  suspend  tha 
;Uon  of  the  Railroad  Act  I  am  a 
irer  of  furniture  In  that  locality,  and 
ping  goods  all  through  the  soutn.  I 
anteed  rates  from  the  Louisville  A 

Company  all  over  their  lines  and 
u.  If  the  long  haul  was  enforced 
m  afraid  I  would  l>e  debarred  oat  of 
oy  sale«,'f  or  instance  Hemphti,  New 
nobile,  Pensacola  and  other  polntB. 

work  »My  Injtiriously  wlui  roe, 
miitioiur  Bornaoni 
BB  you  say  If  the  long  haul  la  en- 
yoti.  you  mean  t^  that  If  the  ntes 
isedr 
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A.  Tee  sir.  My  rates  are  verr  low,  gentle- 
men. The  company  has  been  kind  enough  to 
£ive  me  competitive  rates  to  all  points. 

By  the  ClsainiiaA: 

Q.  Do  you  have  written  contracts? 

A.  Yes  sir. 

Q.  Have  you  them  with  you  here? 

A.  No;  I  have  no  written  contract.  I  simply 
^et  rates  from  the  company. 

Q.  You  have  no  written  contracts? 

A.  No  sir;  but  the  rates  are  guaranteed  to 
me  and  I  guarantee  them  to  my  customers, 
and  have  done  so  for  eight  or  ten  years.  Our 
country  is  a  erape  and  fruit  growing  country. 
We  have  noming  else.  That  is  the  main  stay 
of  our  farmers.  They  generally  go  North  in 
car  load  lots.  Through  the  Louisville  & 
Nashville  (company  they  get  very  low  rates  to 
N^ew  York,  Chicago,  Cincinnati,  Louisville, 
l^aahville  and  also  St.  Louis.  If  the  rates  of 
freight  were  increased  on  our  farmers  it  would 
be  ruinous  to  them.  Our  country  is  rather  a 
poor  country.  We  colonized  it  about  twelve 
years  ago.  it  is  a  hard  way  of  making  a  liv- 
ing, but  we  are  satisfied — particularly  so  with 
the  conduct  of  the  Louisville  &  Nashville 
Company  towards  our  people  and  our  mer- 
chants.   That  is  all  I  have  to  say. 

By  Mr.  StaJblman: 

Q.  You  meet  competition  in  your  furniture 
business  at  Memphis? 

A.  Memphis  and  New  Orleans. 

Q.  From  St.  Louis  and  Cincinnati? 

A.  And  Mobile,  Pensacola  and  also  other 
points. 

Q.  And  the  railroad  has  made  you  rates  so 
ss  to  enable  you  to  build  up  a  busmess  at  that 
place? 

A.  Yes  sir.  I  can  compete  with  any  manu- 
facturer on  this  point  and  also  other  points.  I 
am  well  pleased  with  the  rates  given. 

By  Oommunaner  Schoonmaker: 

Q.  What  furniture  do  you  make? 

A.  Che«9  furniture  such  as  is  used  in  the 
south  by  poor  people;  bedsteads,  sofas,  ward- 
robes, bureaus  etc. 

Q.  You  don't  make  any  fine  furniture? 

A.  No  sir. 

By  Mr,  8ta.hlman; 

Q.  The  rates  are  necessarily  obliged  to  be 
low  to  enable  you  to  do  business? 

A.  Yes  sir. 

By  Oommissioner  Schoonmaker: 

Q.  You  make  a  good  profit  on  your  furni- 
ture, do  you? 

A.  My  furniture  is  vei^  cheap ^and  I  make 
a  mightv  small  profit.  If  I  made  a  big  profit 
I  would  have  grown  rich  in  ten  years. 

J.  C.  Haas  of  Montgomery,  Alabama,  ap- 
peared before  the  Commission  and  present^ 
a  memorial  from  citizens  of  Montgomery, 
stating  under  oath  that  he  had  read  the  me- 
morial, and  understood  the  statements  therein 
contained  to  be  the  Iruth. 

The  Ckairman*  We  have  received  quite 
a  number  of  similar  papers  from  other  sources 
this  morning,  which  we  have  taken  for  exami- 
nation. I  mive  not  stated  them  in  detail,  but 
-with  one  exception  they  are  in  the  same  gen- 
ccal  direction.  Of  course  they  will  all  receive 
our  attention. 

Mr.  Marks,    I  have  here  a  statement  of 
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the  p^r  cent  of  empty  cars  North,  which  I  will 
file. 


A.  Proskaaer*  who  had  been  previously 
sworn,  appeared  before  the  Commission  and 
said: 

As  I  stated  yesterday,  the  Mobile  Cotton  Ex- 
change had  no  desire  to  submit  any  evidence; 
but  as  it  was  suggested  to  me  yesterday  that 
some  of  the  statistics  of  the  Cotton  Trade  of 
Mobile  should  be  submitted,  in  order  to  show 
in  which  way  and  in  which  manner  the  trade 
of  the  port  had  been  violently  diverted.  I  mere- 
ly desire  to  state  a  few  facts  in  connection 
with  the  decline  of  the  trade  of  Mobile,  and 
the  causes,  which  we  believe  not  to  have  been 
the  mismanagemenf  of  the  railroads  alone,  but 
the  management  and  discrimination  against 
Mobile.  The  Cotton  Exchange,  in  adopting 
the  resolutions  which  I  had  the  honor  to  pre- 
sent to  you  yesterday,  has  taken  the  position 
that  the  competitive  rate,  or  the  through  rate, 
as  it  was  called  by  these  gentfemen  represent- 
ing the  railroads,  in  order  to  meet  competition 
by  water  routes,  should  at  first  be  fixed  by  the 
railroad,  and  then  submitted  to  your  honor- 
able Commission  for  approval,  which  is,  I  as- 
sume, a  suspension  of  the  loni  and  short  haul 
clause  in  special  cases.  Starting  out  from  this 
proposition,  the  Mobile  Cotton  Exchange  takes 
it  for  granted  that  Mobile,  having  splendid 
water  routes,  will  certainly  have  the  benefit  of 
those  rates,  provided  the  railroads  see  fit  to 
compete  with  the  water  routes.  To  judge 
from  past  history,  the  railroads  have  not  only 
seen  fit  to  compete  with  the  legitimate  water 
routes,  but  they  have  seen  fit  to  destroy  them; 
and  no  sooner  have  they  destroyed  the  water 
routes  than  they  return  immediately  to  their 
first  love,  and  raise  the  rates  in  such  a  way  as 
to  absolutely  ruin  some  of  the  enterprises  con- 
nected with  the  cotton  trade.  We  have,  from 
time  to  time,  competitive  rates  established 
along  the  different  rtulroads,  that  is,  at  such 
seasons  of  the  year  when  we  have  high  water. 
Then  we  have  exceedingly  cheap  rates,  with 
unlimited  promises  on  the  part  of  the  railroads 
that  these  rates  will  be  maintained,  provided 
we  give  them  the  preference;  and  frequently 
these  rates  are  made  even  lower  than  the  boats 
will  make  them:  especially  so,  of  course,  when 
it  affects  coast- wise  trade.  No  sooner  is  the 
water  low  in  the  river  and  navigation  is 
stopped  than  these  rate§  are  put  back  to  their 
original  rates.  At  times  there  is  a  difference 
of  200  per  cent  and  more.  Then,  of  course, 
we  are  at  the  mercy  of  the  roads.  The  Mobile 
Cotton  Exchange  take  the  Interstate  Commerce 
Act  to  mean  that  the  railroads  will  not  hk  able 
under  the  new  Law  to  repeat  this  offense;  that 
they  have  the  privilege  to  reduce  the  rates 
after  you  have  given  them  the  rate — to  estab- 
lish competitive  rates  with  water  routes  under 
certain  conditions  and  in  certain  cases,  and  to 
suspend  the  long  and  short  haul  clause  of  sec- 
tion four.  Of  course  they  have  the  right  to 
reduce  the  rate  of  freight,  but  they  will  not 
have  the  right  to  advance  it  i^ain  without 
giving  ten  days'  notice,  so  that  all  the  parties 
mterested  in  the  matter  can  be  heard  before 
you. 

The  Interstate  Commerce  Bill,  I  take  it,  has 
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been  the  result  of  the  cry  of  anguish  that  had 
gone  out  from  a  large  number  of  people,  in 
fact  from  the  masses  of  this  country.  I  think 
the  bill  is  yery  satisfactory  to  the  railroads; 
that  in  fact  eveiy  clause  contained  in  that  Act 
is  of  great  benent  to  the  railroads.  It  protects 
tbem  in  a  great  many  things  and  in  a  great 
many  acts  for  which  they  have  Spent  vast 
amounts  of  money,  in  order  to  keep  peace 
among  themselves.  But  there  is  one  little 
clause  in  there,  section  four,  which  attempts 
to  relieve  the  people  somewhat  Whether  it 
is  all  the  people  have  a  right  to  demand,  it  is 
not  for  the  Mobile  Cotton  Exchange  to  say, 
but  for  a  higher  tribunal.  No  doubt  you 
gentlemen  will  have  seen  that  this  Law  should 
either  be  strengthened  or  weakened  in  its  force, 
and  the  next  Congress  will  heed  your  sugges- 
tions in  that  respect.  But  before  all  of  vour 
conferences  so  far  no  one  has  been  heard  ex- 
cept the  side  of  the  railroads.  You  have  not 
heard  from  the  complaining  interests,  from  the 
mercantile  interests  proper,  but  you  have 
heard  only  from  the  interests  which  have  been 
scared  from  time  to  time  into  the  fear  that  the 
railroads  are  goin^  to  ruin  their  trade  utterly. 

You  have  heard  yesterday  from  the  veget- 
able trade  and  the  coal  trade  and  the  iron  trade, 
all  of  which  has  not  a  particle  of  competition; 
while  we  here  at  the  Port  of  Mobile  complain 
that  the  coal  is  not  landed  any  cheaper  here 
than  it  is  at  New  Orleans,  and  we  may  justly 
complain,  because  Mobile,  by  reason  of  its 
position,  is  certainly  entitled  to  have  its  near- 
est neighbors  as  their  best  customers.  As  to 
coal,  it  ought  to  have  the  entire  South  Amer- 
ican trade  and  it  ought  to  have  the  entire  trade 
of  the  West  Indies.  But  the  railroads  take 
greatpains  to  compete  with  our  brothers  in 
the  West,  to  compete  with  Pittsburgh  at  New 
Orleans,  in  order  to  reduce  the  rate  a  few  cents, 
but  they  don't  take  any  pains  to  compete  with 
our  brethren  on  the  other  side  of  the  Atlantic, 
who  ship  their  coal  very  cheap  to  these  ports. 
It  seems  to  me  further  that  if  we  were  to  sub- 
mit the  rates  our  roads  charge  to  the  opinion 
of  the  coal  combination  of  Pennsylvania,  I  am 
satisfied  they  would  lift  up  their  hands  in  as- 
tonishment at  the  very  mild  rates  that  are  ob- 
tained by  our  roads  here,  as  compared  with 
the  roads  in  Pennsylvania. 

By  Commiaaioner  Schoonmaker: 

Q.  Why  do  you  think  Mobile  ought  to  have 
a  monopoly  of  the  coal  trade? 

A.  It  ought  not  to  have  a  monopoly. 

Q.  That  is  just  what  you  said. 

A.  It  ought  to  have  the  preference  before 
New  Orleans,  that  the  coal  should  not  pass 
through  Mobile  at  the  same  rate  as  it  goes  to 
New  Orleans.  New  Orleans  is  186  miles  fur- 
ther than  Mobile,  I  believe. 

Mr.  Stablman,  Do  you  know  the  rates  to 
New  Orleans? 

The  Witness.  I  will  talk  to  you  after  I 
get  through,  Mr.  Stahlman.  I  don't  want  to 
answer  any  questions  now. 

Commisncner  Walker.  I  have  here  a 
paper  which  shows.the  Mobile  rate  is  66  cents, 
and  the  New  Orleans  rate  47  cents. 

Mr.  Stahlman.  That  is  not  the  total  rate. 
That  is  only  the  rate  per  mile. 

The  Witness.    If  you  will  simply  add  up 


the  aggregate  of  the  mileage  you  will  find  44 
is  considerable  less  than  66. 

Mr,  Stahlman,  I  want  to  say  that  that  la 
only  designed  to  show  the  per  mile  rate  that 
the  Alabama  Road  receives  to  Montgomery  on 
that  business;  and  the  rate  from  the  mines  to 
New  Orleans  is  higher  than  to  Mobile. 

The  Witness.  I  am  perfectly  willing  to 
accept  any  statement  the  railroads  have  to 
make,  but  I  think  the  Commission  ought  by 
this  time  to  have  sufficient  of  the  railroad  state- 
ments. 

The  Chairman.  Gk>  right  to  the  facts  and 
state  them. 

The  Witness.  In  1860  the  two  roads  lead- 
ing out  of  Mobile  east  had  been  built  mainly 
by  Mobile  capital  and  largely  with  the  assist- 
ance of  the  City  of  Mobile.  The  roads  had  been 
finished  as  far  as  Montgomery  on  one  side  and 
as  far  as  the  Ohio  River  on  the  other.  For  the 
year  ending  the  first  of  September,  1860,  the  re- 
ceipts of  cotton  at  Mobile  and  our  exports  di- 
rect from  Mobile  were  842,729  bales,  or  {  of 
the  entire  cotton  crop  of  that  year.  In  the 
^rear  ending  the  first  of  8epteml>er,  1887,  I  es- 
timate the  receipts  of  Mobile  at  about  225,000 
bales.  We  have  now  210,000  bales.  Of  those 
the  railroads  brought,  the  Mobile  A  Ohio  49.- 
000,  the  Louisville  and  Nashville  68,000:  an*! 
of  the  63,000  brought  by  the  Louisville  &  Nash- 
ville, 53.000  went  right  through  to  New  Or. 
leans.  Of  the  49,000  brought  by  the  Mobile  Jt 
Ohio  Railroad,  11,000  went  through  to  New 
Orleans.  I  take  it  to  be  that  the  arbitrary  al- 
lowed by  the  connecting  roads— of  course  you 
will  make  allowance  that  we  are  not  in  a  po- 
sition to  see  their  books  or  any  of  the  transac- 
tions, or  any  of  the  private  rates  or  public 
rates  that  are  made  by  the  railroads.  It  is  im- 
possible for  us  to  present  the  facts  and  figarea 
that  the  railroads  are  able  to  present  to  you. 
For  that  reason  we  can  only  suppose  that  the 
rate  of  freight  from  Mobile  to  New  Orleans 
when  added  to  the  rate  of  freight  made  by  the 
Mobile  &  Ohio  Railroad  is  about  twenty-five 
cents  a  bale.  We  take  it  for  granted  that  the 
Louisville  &  Nashville  Railroad  charges  to  us 
that  ship  from  Mobile  to  New  Orleans  at  an 
extra  expense  to  the  company  of  probably  one 
cent  to  five  cents  a  bale  for  extra  handling, 
sixty-five  cents  a  bale;  and  charges  to  the  par- 
ties from  other  parts  of  the  road  at  the  rate  of 
probably  twenty-five  cents  a  bale  more  added 
to  the  rates  they  obtain.  These  rates  have 
chanced  so  frequently  that  of  course  we  are 
not  able  to  trace  them;  but  that  is  the  seneral 
disposition,  and  it  has  at  times  been  admitted 
by  some  of  the  officers  of  the  company;  at  other 
times  it  has  been  denied.  The  Mobile  &  Ohio 
Railroad  exported  by  steamers  chartered  by 
themselves  this  year  29,000  bales.  We  have 
received  by  boats  from  the  rivers  98,000  bales 
of  cotton,  or  more  than  twice  as  much  as  from 
the  combined  system  of  railroads.  When  yoa 
take  into  consideration  that  violent  means  are 
resorted  to  by  the  railroads  to  divert  even  that 
little  cotton,  such  as  putting  boats  on  the  river 
and  carrying  it  up  the  river  at  hardly  any 
price,  in  order  simply  to  put  it  on  board  of  their 
trains  at  through  rates  for  the  East  or  for  other 
points,  it  is  certainly  remarkable  that  we,  a 
port  which  ranks  on  an  equality  with  the  high- 
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Bst  cotton  port  In  the  United  Btates— that  is, 
actual  cotton  ports;  I  don't  speak  of  the  eastern 
ports  like  New  York,  but  New  Orleans,  Mo- 
bile and  Gidveston — ^Uiat  the  receipts  should  be 
reduced  from  one  sixth  of  the  entire  crop  to 
one  sixteenUi  part  of  the  entire  crop.    The  re- 
ceipts of  210,000  bales  we  have  had  left  us 
116,000  bales  actually  handled  in  Mobile.    Of 
this  the  riv^^  have  brought  08,000  bales,  and 
the  remainder  is  to  be  placed  to  the  credit  of 
the  railroads.    Of  the  river  cotton  I  suppose 
there  was  probably  from  5,000  to  8,000  iMiles 
that  went  through  by  reshipment  from  here  to 
New  Orleans.    There  certainly  must  be  some- 
thing wrong  somewhere.    If  you  remember.  I 
askm  a  question  of  my  friend  Major  Dunklin 
from  Greenville  in  regard  to  the  causes  that 
led  him  to  divert  his  trade  from  Greenville  in- 
stead of  bringing  it  to  Mobile  where  the  market 
was  I  of  a  cent  higher,  placing  it  in  Mont- 
gomery, for  instance.    The  rate  to  Montgom- 
ery in  those  days  I  believe  was  about  $1.80  a 
bale  and  Mobile  about  $2.40  a  bale.    The  dif- 
ference in  price  would  certainly  repay  these 
gentlemen  for  shipping  here;  but  it  was  a  cus- 
tomary thing  with  the  railroads  to  leave  the 
natural  trafifc  which  couldn't  run  away  from 
Mobile,  which  wants  to  get  to  Mobile — to  carry 
that  simply  at  their  convenience,  leave  it  three 
or  four  weeks  at  the  depots,  or  until  such  times 
when  cars  were  most  convenient  to  them;  but 
the  other  way  it  was  certainly  always  very 
convenient  for  them  to  carry  it.    It  is  perfectly 
plain  when  they  carried  cotton  from  Green- 
ville to  Montgomery  at  $1^80.  that  at  Montgom- 
ery they  had  a  chance  to  carry  the  same  cotton 
affain  in  some  direction  or  other;  but  at  Mo- 
bile they  came  in  competition  with  other  points. 
Then  again  it  is  a  well  known  fact  that  for 
years  we  were  not  able  to  obtain  any  shipments 
of  cotton  by  boat  for  Montgomery  on  the  Ala- 
bama River  and  Selma  on  the  Alabama  River, 
and  at  other  points  where  the  railroad  touches, 
because  the  railroads  put  on  boats  on  these 
rivers  in  order  to  interfere  with  the  traffic;  and 
where  the  legitimate  rate  from  Montgomery  to 
Mobile  was  fSbout  fifty  cents,  the  regular  rate 
by  rail,  the  boats  refusing  to  take  it  for  some 
reason  or  other,  pooling  with  the  roads,  put  it 
up  as  high  as  $1. 50  a  bale.    The  direct  exports 
from  Mobile  have  been  reduced  from  over 
850,000  bales  of  cotton  in  1860,  so  that  in  the 
year  1887  we  are  reduced  to  the  respectable 
amount  of  46,800  bales  for  foreign,  which 
Includes  29,000  bales  exported  by  the  Mobile 
&  Ohio  Railroad  by  steamers  which  thev  char- 
tered for  their  benefit,  and  of  course  for  the 
benefit  of  the  port — ^I  must  say  right  here  that 
the  Mobile  &  Ohio  Railroad,  having  its  only 
ienninus  at  this  port,  is  certainly  determined 
to  encourage  exports  from  this  point,  when 
not  interfered  with  by  other  roads,  and  forced 
to  divert  the  Intimate  trade  of  Mobile  in  other 
channels.    This  is  of  course  my  opinion  indi- 
▼idually  and  I  have  no  facts  to  present;  but 
this  isrthe  general  disposition  of  the  people. 
Otir  exports  during  the  present  year  to  domes- 
tic coast- wise  ports  north  of  Hatteras  were  18,- 
Vn  bales.    I  don't  think  this  needs  any  further 
comment.    The  onlv  cotton  that  we  can  rely 
upon  as  coming  to  Mobile  is  from  the  Mobile 
&  Ohio  Raiiroad  this  side  of  Enterprise,  say 
from  about  Shubuta,  say  a  distance  probably 
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of  about  eighty  miles  above  here.  The  only 
thing  we  have  to  rely  upon  is  the  river  trade. 
From  the  Louisville  &  Nashville  we  get  virtu- 
ally  nothing;  and  if  the  only  thing  that  the  law 

Srovides  for  the  protection  of  the  people  is  that 
ttle  clause  in  section  four  and  Uiat  is  to  be 
enforced,  then  I  am  satisfied  in  a  few  more 
vears  from  now  Mobile  will  cease  to  be  a  port 
in  name.  I  do  not  think  the  other  ports  are 
in  anv  worse  position.  Thev  have  only  been 
struck  later  by  the  same  cyclone.  When  you 
reach  New  Orleans  I  am  satisfied  the  same 
thing  will  be  brought  to  you  and  probably  a 
little  more  embellished,  because  their  misfort- 
unes have  not  been  quite  as  ereat  as  ours. 
They  have  been  very  sudden  in  late  years. 
Galveston  is  the  same  way.  When  it  is  taken 
into  consideration  that  these  are  the  highest 
markets,  the  question  is  why  is  the  producer 
gouged  and  oppressed  by  some  force  to  ship  at  a 
less  freight  rate  to  artificial  trade  centers,  in  or- 
der to  destroy  the  natural  trade  centers?  What 
I  mean  by  artificial  trade  centers  are  those 
towns,  waste  places  or  other  villages  that  have 
been  created  by  the  interests  of  converging  and 
competing  lines  of  railroad,  by  the  same  policy 
that  has  from  time  to  time  been  seen  in  every 
neighboring  road,  and  did  not  care  either  for 
the  interests  of  the  neighboring  road,  and  cer- 
tainly not  for  the  interests  of  the  towns  or 
cities,  but  only  to  produce  such  artificial  values 
as  would  best  subserve  their  interests. 

Mr.  Bragg  asked   yesterday  in  regard  to 
the  amount  of  assistance  that  these  roads  had 
received  from  Mobile, but  the  time  was  so  short 
I  was  unable  to  obtain  the  data.    One  thing  I 
can  distinctly  remember  is  that  in  1869  the 
Mobile  &  Montgomery  Railroad  asked  the  en- 
dorsement from  the  state  of  two  and  a  half 
millions  in  bonds  for  the  purpose  of  building 
the  bridge  at  Tensas,  and  the  State  granted 
that  aid  to  the  road.    In  1869  that  was  granted. 
It  was  the  most  remarkable  thing  that  this 
road  stood  in  the  highest  credit,  because  it 
had  no  bonded  debt.    It  was  the  first  mort- 
gage bonds  of  the  road;  and  the  members  of 
the  Legislature  who  were  opposed  to  everything 
in  the  way  of  internal  improvement  voted  for 
the  measure;  but  the  roaa  stood  in  such  high 
credit  that  when  they  took  to  the  New  York 
market  the  bonds  indorsed  by  the  State  of  Al- 
abama, the  capitalists  of  New  York  and  En- 
gland said  "Gentlemen,  we  are  willing  to  take 
those  bonds,  but  in  fact  we  prefer  to  take  your 
own  bonds  in  the  place  of  them  from  the  State. " 
They  returned  the  bonds  indorsed  by  the  State, 
because  the  capitalists  said  the  State  of  Ala- 
bama was  indorsing  too  many  doubtful  bonds. 
That  road  only  a  few  years  afterwards  was 
wrecked,  and  the  City  of  Mobile  I  believe  owns 
today  somewhere    in  the  neighborhood   of 
$650,000  of  the  preferred  stock  of  that  road. 
The  road  was  wrecked  by  a  number  of  capital- 
ists representing  what  was  termed  the  Louis- 
ville &  Nashville  system.    The  Louisville  & 
Nashville  system  obtained  possession  of  the 
road,andI  believe  the  very  depot  facilities  which 
thev  sold  the  other  day  to  the  Mobile  &  Birm- 
ingham Company , or  what  used  to  be  the  Grand 
Trunk  Railroad  Company— I  don't  believe 
they  have  ever  been  paid  for  by  the  Louisville 
&  Nashville  svstem.    This  shows  vou  how  lit- 
tle time  it  takes  to  wreck  railroads  under  the 
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management  that  has  undertaken  to  destroy 
the  natural  centers  at  the  expense  of  artificial 
centers. 

We  believe,  Mr.  Chairman,  that  the  question 
of  competing  lines  ought  to  be  solved  by  the 
enforcement  of  this  BiiL  The  enforcement  of 
this  Bill  will  certainly  enf o|[ae  competing  lines 
to  have  reasonable  rates,  as  well  as  the  lines 
that  claim  and  demand  now  unreasonable  rates 
in  order  to  compete  with  other  unreasonable 
rates.  We  believe  that  a  strict  enforcement  of 
the  Law  at  this  time  will  probably  be  the  most 
advantageous  to  this  part  of  the  country.  A 
strict  enforcement  of  the  Law  will  teach  the 
people  who  have  been  scared  into  violent  meas- 
ures and  into  deceptive  and  imaginary  ideas  by 
the  railroad  authonties,  the  eflteot  that  the  Law 
will  have  upon  trade  generally;  and  it  will 
teach  also  the  railroads  who  have  never  res- 
pected any  Law,  to  cease  kicking  but  to  go  and 
put  their  shoulders  to  the  wheel  and  attempt 
at  least  to  get  a  just  construction  on  the  Law, 
and  attempt  to  carry  out  the  Law  as  far  as  they 
are  able.  I  am  satisfied  the  Law  was  not  made 
in  order  to  injure  the  railroads.  The  Law  was 
intended  that  the  people  should  not  be  per- 
mitted further  to  be  injured.  It  is  simply  to 
call  a  halt  to  the  system  that  has  been  in  vogue 
so  far.  I  doubt  exceedingly  whether  the  wis- 
est and  the  most  prof  ound  students  of  political 
economy  would  for  one  moment  undertake  to 

gredict  the  result  that  would  follow  to  any 
ranch  of  the  business  by  the  enforcement  of 
the  Law.  Whether  injurious  or  beneficial,  it  is 
simply  a  question  that  is  to  be  tried.  It  is  to 
be  enforced  and  the  people  will  have  to  be  ed- 
ucated to  it,  as  well  as  tne  railroads. 

By  (hmmisghner  Schoonmaker : 

Q.  How  do  the  prices  of  cotton  to  the  pro- 
ducer compare  with  the  prices  of  cotton  some 
years  ago? 

A..  They  are  the  lowest  we  have  ever  had, 
with  the  exception  of  one  period.  We  have 
had  for  the  past  two  weeks  the  lowest  average 
prices  since  the  close  of  the  war. 

Q.  How  long  have  they  been  so  low? 

A.  They  have  been  gradually  declining.  If 
you  will  permit  me.  I  can  turn  to  the  facts. 

Q.  How  do  the  prices  to  the  producer  com- 
pare with  the  prices  of  the  past? 

A.  That  will  require  two  different  replies. 
Do  you  mean  to  asK  whether  the  net  price  to 
the  producer  has  been  comparatively  lower? 

Q.  Lower  or  higher  as  the  case  may  be. 

A.  The  actual  price  of  cotton;  the  average 
price,  is  the  lowest  we  have  had  for  thirty 
years  or  more;  but  cotton  has  since  the  close 
of  the  war  been  comparatively  high.  At  times 
for  instance  when  a  bale  of  cotton  cannot  be 
carried  from  Corinth  to  Mobile  for  less  than 
five  dollars,  the  producer  was  better  off,  for 
that  would  be  2i  per  cent  on  the  pHce  of  the 
cotton  or  8}  on  the  price  of  the  cotton.  Fin- 
ally when  a  bale  of  cotton  was  worth  $100  it 
was  5  per  cent  on  the  price  of  the  cotton.  But 
a  bale  of  cotton  now  is  worth  only  an  average 
of  say  $40  on  a  500  lb  bale.  When  you  attach 
to  that  the  price  of  $2.75  for  carrying  it,  the 
percentage  remains  the  same;  but  when  vou 
carry  it  fox  the  producer  to  the  nearest  market, 
or  rather,  to  the  market  nearest  tide  water, 
which  is,-to  the  producer  the  highest,  the  pro- 
ducer is^better  off.    Bdt  if  you  force  it  directly 


in  another  direction  the  producer  loses  the 
difference  between  the  price  that  he  would 
have  obtained  in  the  Mobile  market,  and  the 
price  he  obtains  there.  In  Ocolona,  for  in- 
stance, the  buyer  don't  i>ay  to  the  purchaser 
the  actual  net  value  he  would  obtain  for  the 
same  cotton  coming  to  New  York  via  MoMle; 
but  the  advantage  is  entirelv  to  the  manufac^ 
urer  or  to  the  manufacturer  s  agent,  or  to  the 
new  railroad  routes. 

Q.  You  mean  then  the  planters  realize  less 
for  their  cotton  now  than  tney  did  in  the  past? 

A.  Yes  sir;,  proportionate! v.  The  plantei* 
realizes  less  actually  and  realized  less  propor- 
tionately also.  Another  thing  that  must  be 
mentioned  is  that  the  port  charges  of  Mobile 
are  the  lowest  of  any  port  in  the  United  States, 
and  the  conveniences  for  storing  and  handlins 
here  is  the  largest  of  any  port  in  the  United 
States.  I  have  said  we  believe  an  enforcement 
of  the  Bill  at  this  moment  would  be  of  the  leass 
disturbance  to  trade  in  this  section.  The  trade 
at  this  season  of  the  year  is  very  light,  if  any 
at  all.  If  you  permit  the  railroads  to  continue 
under  the  old  plan  during  the  summer,  the 
disturbance  durine  the  opening  of  the  season, 
when  the  crop  ought  to  be  moved  very  rapidly, 
would  be  veiy  great.  I  don't  want  to  accuse 
these  gentlemen  of  attempting  it,  but  the  cry 
from  tne  producer  and  from  the  parties  inter- 
ested, on  account  of  the  disturbance  of  the 
trade,  will  be  very  great,  and  it  would  prob- 
ably amount  simply  to  a  wholesale  ^request  to 
wipe  out  the  Law,  or  to  suspend  it,  because  it 
would  be  a  cry  of  despair.  Therefore  we  be- 
lieve an  enforcement  at  this  time  is  the  most 
opportune  and  would  be  the  least  disturbance 
to  this  part  of  the  country.  The  other  inter- 
est'that  Mobile  has  had  in  former  years,  which 
is  the  shipping  interest — ^I  need  not  point  out 
to  you  that  every  boat  that  landsnt  bur  wharves 
from  the  river,  distributes  on  an  average  of 
from  800  to  1000  dollars,  and  every  vessel  of 
1,000  tons'  capacity  distributes  from  5,000  to 
8,000  dollars,  and  if  you  permit  the  railroads 
to  go  on  as  they  have  been  doing,  and  allow 
them  to  continue  under  a  suspension  of  section 
four,  you  will  simply  give  them  the  continued 
power  to  keep  on  destroying,  if  they  have  not 
entirely  destroyed,  a  languishing  interest  in 
this  country.  This  is  not  an  interest  that  is  a 
local  interest  to  Mobile,  but  it  is  a  national 
interest.  It  is  the  shipbuilding  interest  If 
you  permit  the  railroads  to  destroy  lUl  your 
southern  ports,  and  simply  retain  one  or  two 
of  your  more  favored  .northern  ports  to  do  the 
business  of  this  country,  then  of  course  it  does 
not  remain  a  question  of  politicd  economy 
whv  the  shipping  interest  of  the  United  States 
is  declining.       ^ 

By  OommmioneT  Bra^g^: 

Q.  Does  it  not  occur  to  you  that  iron  and 
coal  and  all  these  other  interests  have  about  as 
much  right  to  complain  now  as  cotton  has  to 
complain  in  the  f  aUK^ 

A.  Certainly;  but  iron  and  coal  are  n«t  com- 
peting with  any  rates  that  go  out  from  this 
city.  We  have  only  got  one  iron  and  coal  re- 
gion. The  difference  in  distance  on  those 
roads  is  so  small  that  there  really  should  be  no 
fight  among  them.  As  to  the  iron  or  coal 
from  these  regions  nearest  tide  water  point,  I 
I  was  told  this  morning  that  a  gentleman  ahipa 
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from  Birmingham  via  Savannah  to  New  York 
or  to  Europe  for  $8.75  a  ton.  They  Uike  iron 
from  Birmingham  via  Savannah,  where  it  is 
Teshipped  on  a  vessel.  It  don't  go  by  rail 
frrim  Savannah  to  New  York,  but  it  is  re- 
shipped  on  a  vessel. 

Q.  What  difference  does  it  make  to  the  coal 
aod  iron  interest  if  they  encounter  this  active 
competition,  such  as  the  witnesses  have  testi- 
fied to  here,  whether  the  competition  comes 
from  Alabama  or  from  Pittsburgh? 

A.  I  want  to  explain  to  you.  If  these  gen- 
tlemen find  competition  via  Savannah  in  order 
to  oblige  the  lines  of  the  southern  system,  whv 
not  let  the  same  stuff  come  to  Mobile  at  a  dol- 
lar a  ton,  or  say  at  75  cents  a  ton,  if  these  roads 
are  so  very  anxious  to  help  the  iron  and  coal 
interest?  'They  certainly  are  abl6  to  bring  it 
to  Mobile  at  a  dollar  or  at  75  cents  a  ton. 
There  is  no  competition  on  that  route  from  the 
Birmingham  region  to  Mobile.  There  is  no 
long  and  short  haul  there.  There  is  no  shorter 
haul  than  that.  At ,  Mobile  they  can  find 
plenty  of  vessels  that  will  take  it  to  New  York 
at  the  same  rates  as  Savannah. 

Q.  The  transportation  of  cotton  occupies 
only  a  few  months  here,  does  it  not? 

A.  This  year  it  has  occupied  only  a  few 
months. 

Q.  I  mean  from  the  interior  to  the  sea  ports. 

A.  It  lasts  generally  from  September  until 
late  in  March,  and  then  in  small  driblets  dur- 
ing the  summer. 

Q.  On  the  contrary,  the  coal  and  iron  inter- 
ests last  the  whole  year  round? 

A.  Certainly;  but  you  see  if  they  would 
seek,  and  if  the  roads  would  give,  the  coal  and 
iron  interest  the  nearest  route  to  tidewater,  then 
they  would  be  benefited,  and  we  would  have 
no  occasion  to  grumble  at  these  gentlemen. 

Q.  Don't  you  suppose  they  send  it  to  where 
Ihey  can  get  the  most  for  it? 

A.  They  don't  sell  it  in  Savannah. 

Q.  Do  you  suppose  it  is  a  matter  of  senti- 
meut  with  the  coal  and  iron  men  to  be  sending 
it  up  to  northern  points?  Don't  you  suppose 
they  send  it  to  where  they  can  get  the  best 
prices  for  it? 

Al.  I  take  it  for  granted;  but  I  only  alluded 
to  the  rate  to  New  York  of  $8.75  per  ton,  and 
I  am  satisfied  it  could  go  from  Mobile  or  via 
Mobile  at  the  same  rate,  and  probably  a  little 
cheaper. 

By  Mr,  Ruaaell: 

O.  I  understood  you  to  say  that  the  Mobile 
&  Ohio  brought  all  the  cotton  it  could  to  this 
port,  except  what  competition  forced  it  to 
-carry  to  oUier  markets? 

A.  Yes  sir;  at  least  that  is  our  impression. 

By  Mr.  Stahlman: 

Q.  You  are  a  cotton  shipper  here? 

A.  Yes  sir. 

Q.  How  much  cotton  did  you  ship  during 
the  last  year? 

A.  I  have  been  able  to  ship  very  little;  but 
I  have  shipped  some  seasons  as  high  as  42,000 
tialefl  direct  from  Mobile. 

Q.  How  long  since?  '' 

A.  About  seven  or  eight  years  since. 

Theodore  Welch  appeared  before  the 
Commission  and,  having  been  duly  sworn, 
was  exaoolined  as  follows: 

Xjtteb  S. 


By  Mr,  Stahknan: 

Q.  What  is  your  position  and  where  do  you 
reside? 

A.  I  live  in  Montgomery.  I  am  the  General 
Freight  Agent  of  the  Louisville  &  Nashville 
Railroad  from  Decatur  south. 

Q.  You  heard  yesterday  the  gentleman  who 
preceded  you  say  that  the  rates  from  stations 
on  the  Louisville  &  Nashville  Railroad  or  Mo- 
bile &  Montgomery  Road  to  New  Orleans, 
were  only  about  25  cents  per  bale  higher  Hhan 
to  Mobile.    How  is  that? 

A.  The  rates  from  stations  on  the  South 
and  North  Alabama  Railroad  from  Decatur  to 
Montgomery  and  from  Montgomery  to  Mobile 
are  75  cents  per  bale  higher  to  New  Orleans 
than  to  Mobile. 

Q.  What  is  the  rate  from  Mobile  to  New 
Orleans  on  New  Orleans  shipments? 

A.  From  depot  to  depot  65  cents  per  bale. 

Q.  How  are  the  rates  adjusted  on  the  Mobile 
<&  Montgomery  Road  as  between  Montgomery 
and  Mobile? 

A.  Upon  the  same  general  basis  as  Mont- 
gomery and  other  terminal  points.  In  other 
words,  the  same  distance  would  pay  the  same 
rate  to  Mobile  as  to  Montgomery.  These  rates 
were  approved  by  the  Alabama  State  Commis- 
sion some  years  ago. 

Q.  There  is  no  discrimination,  then,  in  favor 
of  Montgomery  as  against  Mobile? 

A.  On  the  contrary,  if  it  is  possible  to  show 
a  discrimination  I  will  say  that  the  rates  fixed 
by  the  Commission  of  Alabama,  of  which 
Captain  Bragg  was  President,  have  not  been 
charged  beyond  the  limit  of  $2.  In  other 
wor&,  when  the  $2  limit  under  this  scale  pro- 
vided by  the  Commission  was  reached,  then 
we  charged  but  the  $2.  That  would  hie  true 
in  either  direction,  but  it  does  not  benefit 
Montgomery,  because  there  is  no  cotton  raised 
south  of  the  point  where  the  $2  rate  will  take 
effect.  There  is  a  good  deal  of  cotton  raised 
north  of  the  point  where  the  $2  rate  will  take 
effect  which  might  go  to  Mobile  on  a  less  rate 
than  that  fixed  by  the  Commission. 

Q.  I  will  ask  you  to  state  what  the  rates  are 
now,  and  what  the  average  rate  is  from  Mont- 

§omery  to  New  York  on  cotton.  What  is  the 
ifference  between  the  two  rates  generally? 
How  much  higher  is  the  rate  from  Montgom- 
ery to  New  York  than  from  Mobile? 

A.  From  20  to  35  cents  per  hundred  pounds. 

Q.  That  is.  Mobile  has  an  advantage  in  the 
rate  to  New  York  over  Montgomery  of  about 
a  dollar? 

A.  I  will  give  the  figures  exactly  as  they 
stand.  The  rate  from  Mobile  to  New  York  is 
45  cents  on  compressed  cotton. 

By  the  Chairman: 

Q.  That  is  the  rail  rate? 

A.  Yes  sir.  The  rate  from  Montgomery  to 
New  York  on  uncompressed  cotton  is  75  cents. 

By  Mr,  Stahlman; 

Q.  How  much  do  you  pay  for  compressing? 

A.  Ten  cents  at  Montgomery. 

Q.  The  rate  from  Montgomery  to  New  York 
is  65  cenU? 

A.  Yes  sir. 

Q.  And  the  rate  from  Mobile  to  New  York 
is  45  cents  on  the  same  class  of  freight? 

A.  Yes  sir;  a  difference  of  20  cents.  I  will 
add  that  the  rate  from  Mobile  to  what  we  call 
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the  New  England  points  prior  to  the  5th  of 
April  was  60  cents  on  compressed  cotton.  To 
many  points  it  is  continued  by  agreement  since 
the  5th  of  April.  From  Montgomery  to  Bos- 
ton points  the  rate  is  85  cents  on  uncompressed 
cotton,  10  cents  off,  making  75  cents. 

Q.  Really,  then,  if  anybocy  should  complain 
It  would  be  for  Montgomery? 

A.  Naturally. 

Q.  I  will  ask  you  to  look  at  the  paper  I  now 
hafld  you  and  state  to  the  Commission  what 
amount  in  bales  was  exported  from  Mobile  via 
New  Orleans? 

A.  Are  you  speaking  of  rail  cotton  or  all 
cotton? 

Q.  Rail  cotton;  cotton  shipped  from  Mobile 
that  went  via  New  Orleans,  either  for  sale  or 
for  export. 

A.  Via  the  Mobile  &  Ohio  Railroad,  all  rail, 
8,881;  via  the  M.  <&  M.,  that  is,  the  Louisville 
&  Nashville,  6,807;  by  water  to  New  Orleans, 
4,986;  by  rail.  Louisville  &  Nashville,  to  New 
Orleans,  68,485. 

Q.  The  total  is  about  three  quarters  of  all 
the  business  that  has  gone  by  New  Orleans,  is 
it  not? 

A.  Tes  sir;  quite  that.  I  have  not  figured 
it  up  exactly.  By  the  Mobile  &  Ohio  Railroad 
to  New  Orleans,  1,692  bales.  This  is  the 
movement  down  to  and  including  April  22, 
for  the  year  commencing  September  1,  1886. 

By  (MnrntBtioner  "Brtkg^ 

Q.  Tou  have  been  the  general  freight  agent 
of  the  Louisville  &  Nashville  Railroad  Com- 
pany from  Decatur  south  for  several  years? 

A.  Since  1880. 

Q.  During  that  time  you  have  resided  at 
Montgomery,  Alabama,  I  believe? 

A.  I  have  sir. 

Q.  Have  you  been  during  that  period  famil- 
iar with  the  competitive  rates  of  Montgomery, 
Alabama? 

A.  Quite  so. 

Q.  About  what  have  been  the  cotton  re- 
ceipts of  Montgomery,  Alabama,  along  during 
that  time? 

A.  They  have  ranged  from  100,000  to  182,- 
000  bales. 

Q.  Regularly? 

A.  Yes  sir.  This  year  will  barely  touch 
100.000  bales. 

Q.  I  will  ask  you  this  question:  Whether 
the  competition  at  Montgomery,  Alabama  dur- 
ing all  that  time  has  not  been  such  between 
the  Louisville  &  Nashville  system  and  the 
Georgia  railroad  system  to  the  Alabama  River 
that  It  has  been  exceedingly  difficult  for  the 
railroads  to  maintain  their  rates  there;  in  other 
words  that  they  keep  coming  down  a  little 
lower? 

A.  There  have  been  times  when  the  rates 
were  reduced;  yes  sir. 

Q.  When  Mx>ntgomery  would  run  lower 
than  Atlanta  from  the  cause  I  have  mentioned? 

A.  There  have  been  such  times. 

Q.  Merely  from  the  sheer  force  of  competi- 
tion? 

A.  Yes  sir. 

Q.  The  rates  have  been  lower  than  Atlanta 
and  Columbus? 

A.  Yes  sir;  that  has  been  the  case  at  times. 

Q.  Although  Atlanta  and  Columbus  were 


much  nearer  to  eastern  points  than  Montgom- 
ery? 

A.  I  cannot  answer  so  much  for  the  Atlan- 
ta rates.  Our  own  rates  have  been  subject  to 
changes  growing  out  of  competition. 

Q.  Of  the  kind  I  mentioned? 

A.  Yes  sir. 

By  Mr.  Stablman, 

Q.  Does  not  the  same  competition  exist  at 
Selma,  practically,  with  the  river? 

A.  A  little  more  so,  since  the  river  is  navi- 
^ble  all  the  year  up  to  Selma.  It  frequently 
IS  not  up  to  Montgomery. 

By  Oommi8Moner  Bra^^ 

Q.  How  much  of  the  year  does  it  lack  being 
navigable  to  Montgomery? 

A.  Last  year  there  were  some  weeks.  We 
had  a  very  lonf  dry  spell  when  I  think  no 
boats  went  to  Montgomery. 

Q.  That  was  a  most  unusual  thing,  was  it 
not? 

A.  I  think  it  was;  but  there  is  always  good 
water  to  Selma;  that  is,  fairlv  good  water. 

Q.  And  generally  year  after  year  it  is  to 
Montgomery? 

A.  I  don't  know  that  I  recall  more  than  two 
or.  three  years  durine  the  last  nine  when  there 
has  been  any  sana  floating  on  top  of  the 
water. 

Q.  That  is  in  the  middle  of  the  summer 
when  there  is  no  cotton  being  shipped  and  no 
business  being  done  at  all? 

A.  Yes  sir. 


T.  M*  R,  Taloott  who  had  been  previous- 
Iv  sworn  and  examined  again  appeared  before- 
the  Commission. 

The  Chairman.  You  intended  to  prepare 
a  statement  to  submit  here? 

The  Witness.  It  is  not  ready.  I  thought 
it  would  be  with  these  papers,  but  I  find  it  is- 
not.    It  is  beingpreparea. 

QmimisHanernkorrimon.  I  will  state  again 
to  you  what  I  want.  I  want  to  know,  if  you 
please,  what  your  charges  are  on  a  barrel  of 
fiour  from  St.  Louis  to  Mobile;  then  the  dis- 
tance from  St  Louis  to  Mobile;  and  then  what 
is  the  first  local  point  south  of  St.  Louis  to* 
which  you  charge  the  same  rate  that  you 
charge  on  the  same  article  shipped  through;, 
and  the  distance  from  St.  Louis  to  that  point. 

The  Witness.  I  will  have  the  statement 
made.    . 

The  witness  subsequently  submitted  the  fol- 
lowing: 

The  rate  on  flour  from  East  St.  Louis  to  Mo- 
bile is  50  cents;  and  the  nearest  point  to  East 
St.  Louis  at  which  this  rate  is  charged  is  Mos- 
cow, 184  miles  from  East  St  Louis.  The  rate 
named  is  per  barrel,  and  the  distance  to  Mobile 
from  East  St.  Louis  is  644  miles. 


E.  L.  Russell,  solicitor  of  the  Mobile  A 
Ohio  Railroad,  appeared  before  the  Conunfih 
sion  and  having  b^n  dulv  sworn  said: 

On  yesterday  Captain  Bragg  cross  examined 
Colonel  Talcott  somewhat  about  the  history  of 
the  Mobile  &  Ohio  Railroad.  He  has  only 
been  in  the  service  about  two  years,  and  is  not 
acquainted  with  it  I  wish  to  state  about  its 
bemg  a  land  grant  road.    Congress  donated 
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some  public  lands  to  the  Mobile  &  Ohio  Rail^ 
road  Company,  or  conveyed  it  by  an  act  of  the 
States  of  Mississippi  and  Alabama. 

The  Chaimuui*  If  you  will  embody  that 
in  your  argument  we  will  take  it  as  testimony. 

J.  M«  Gulp  who  had  been  previously  sworn 
and  ezaminedagain  appeared  before  the  (Com- 
mission and  gave  the  following  evidence: 

The  rates  on  potatoes  and  cabbage  and  other 
vegetables  comprising  the  shipments  from  here 
are  from  Mobile  to  Cincinnati,  car  loads  84 
cents  per  hundred  pounds,  less  than  car  loads 
84  cents  per  hundred  pounds.  From  local 
stations  on  the  Mobile  &  Montgomery  Railroad, 
car  loads  40  cents  per  hundrSi;  less  than  car 
loads  55  cents  per  hundred  pounds.  From 
Mobile  to  Louisville,  car  loads  80  cents  per 
hundred  pounds;  less  than  car  loads  80  cents 
per  hundred  pounds.  From  local  stations  on 
the  Mobile  &  Montgomery  division,  car  loads 
SO  cents  per  hundred  pounds;  less  than  car 
loads  40  cents  per  hundred  pounds.  From 
Mobile  to  Evansville  car  loads  28  cents  per  hun- 
d  red  pounds^less  than  car  loads  40  cents  per  hun- 
dred pounds.  From  local  stations  on  the  Mo- 
bile &  Montgomery  division,car  loads  83  cents 
per  hundred  pounds;  less  than  car  loads  48 
cents  per  hundred  pounds.  From  Mobile  to 
Nashville,  car  loads  24  cents  per  hundred 
pounds;  less  than  car  loads  24  cents  per  hun- 
dred pounds.  From  local  stations  on  the  Mo- 
bile &  Montgomery  division  to  Nashville,  car 
loads  25  per  hundred  pounds;  less  than  car 
loads  85  cents  per  hundred  pounds. 

Mr.  RasselL  The  Commission  manifested 
some  desire  to  know  the  movement  of  com- 
merce to  and  from  Mobile.  Mr.  Duncan, 
President  of  our  company  will  furnish  a  full 
statement  to  the  Commission. 

Mr,  Proskauer.  I  wish  to  call  Mr.  W. 
T.  West  as  a  witness. 

Mr,  West.  I  have  no  statement  to  make, 
and  no  idea  of  coming  before  the  Commission. 
This  is  all  new  to  me. 

Mr.  Proskauer.  The  facts  simply  are 
that  up  to  several  years  aeo  the  naval  stores 
trade  of  Mobile  has  been  flourishing  and  large 
direct  exports  have  been  made.  For  the  last 
few  years  there  has  been  nothine  doing  in  that 
line  of  business.  I  thought  Mr.  West  would 
be  able  to  tell  us  how  it  is  the  naval  stores 
are  carried  now  forcibly  by  rail,  east  and  west 

The  Chairman.    Are  you  in  that  trade? 

Mr.  West.    Yes  sir. 

The  Chairman.  Do  you  wish  to  make 
any  statement  respecting  it? 

Mr.  West.  No;  I  nave  no  statement  to 
make  respecting  it. 

Mr.  Proskauer.  If  he  is  not  a  willing 
witness — 

Mr.  West.  I  am  a  willing  witness,  but  I 
have  no  desire  to  come  before  the  Commission 
in  the  matter. 

Mr.  Proskauer.  Please  give  us  your  in- 
formation, or  what  information  vou  have  in 
regard  to  the  decline  of  the  naval  stores  trade 
and  the  causes. 

Mr.  West.  It  would  take  some  time  to  do 
that;  perhaps  more  time  than  could  be  given 
me  before  mis  Commission.  There  are  many 
causes  and  many  opinions  on  the  subject.    I 
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would  hardly  be  willing  to  venture  an  opinion 
at  such  short  notice. 

Mr.  Proskauer.  Perhaps  Mr.  West  may 
be  permitted  to  reduce  it  to  writing  and  hand 
it  in. 

The  Chairman.  Certainly.  We  shall  be 
X^ieased  to  have  it. 

Mr.  West.    I  can  do  that  at  my  leisure. 

The  Chairman.  Suppose  at  the  same 
time  you  send  a  copt  of  it  to  Washington,  you 
send  a  copy  also  to  Mr.  Stahlman  and  show  a 
copy  to  Mr.  Russell.  If  you  want  to  send  us 
any  further  statement  you  may  do  so,  but  with 
the  understanding  that  you  show  it  to  Mr. 
Russell  before  it  comes  to  us. 

The  Chairman.  Does  anyone  desire  to 
make  any  statement  to  us  under  oath?  If  not, 
we  shall  declare  the  taking  of  the  testimony  at 
Mobile  closed.  I  will  say,  and  am  happy  to 
say,  that  I  think  the  Commission  feel  they 
have  gained  a  good  deal  of  valuable  informa- 
tion here,  and  that  they  have  been  pleased 
with  the  manifest  fairness  of  the  witnesses  in 
bringing  forward  their  statements  of  fact  and 
their  conclusions  from  them.  Mr.  Russell  de- 
sires to  submit  an  argument,  and  will  do  so  in 
print  and  send  it  to  us  hereafter.  I  will  add 
that  we  should  be  gratified  to  receive  argu- 
ments from  any  other  source,  from  those  who 
favor  these  petitions,  or  from  those  who  oppose 
them.  Such  arguments  may  be  sent  to  us  at 
Washington,  and  should  be  forwarded  as 
speedily  as  possible  that  we  may  have  them 
before  us  when  we  enter  iipon  our  final  exam- 
ination of  the  evidence.  The  investigation  at 
Mobile  will  now  be  declared  closed.  We  shall 
resume  it  at  New  Orleans  on  Monday.  % 

The  Commission  thereupon  at  12.15  ad- 
journed as  above  stated. 


PROCEEDINGS  AT  NEW  ORLEANS. 

Names  of  Witnesses^  in  Order  of  Examination, 

etc. 

W.  W.  Finley,  Gen.  Freight  Agt.  Texas  ifc 
Pacific  R  R. 

Nathan  Gregg,  Wholesale  Groceries  and 
Cotton,  Shrevcport,  La. 

James  Crangle,  Broker,  Shreveport,  La. 

Isaiah  Hardy,  Asst.  Gkn.  Freight  and  Pass. 
Afft.  V.  S.  &  P.  R.  R. 

L.  Lipman,  Banker,  Yazoo  City.  Miss. 

J.  C.  Haskell,  American  Salt  Company. 

H.  C.  Waite,  of  Minnesota. 

R.  L.  Saunders,  Jackson,  Mississippi. 

William  Oliver,  Mississippi  Mills,  Wesson, 
Miss. 

A.  W.  Houston,  San  Antonio  &  Aransas 
Pass.  R.  R. 

John  J.  Gragard,  Chamber  of  Commerce, 
N.  O. 

Ashton  Phelps,  N.  O.  Cotton  Exchange. 

Sidney  Bernhimer,  Port  Gibson,  Miss. 

Hon.  N.  D.  Wallace,  representing  N.  O. 
Produce  Exchange,  Sugar  Exchange,  Me> 
chanics  &  Lumber  Dealers'  Exchange,  and 
Merchants  and  Manufacturers'  Association. 

William  Campbell,  New  Orleans,  La. 

E.  M.  Howe,  New  Orleans,  La. 

E.  L.  Ranlett,  Manufacturer,  New  Orleans, 
La. 
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Hugh  McCIoskey,  Commission  Merchant, 
New  Orleans,  La. 

Edwin  BelkDap,  New  Orleans,  La. 

John  W.  Bryant,  National  Board  8team 
Navigation. 

M.  L.  Scovell,  Gten.  Freight  Agt.  Red  River 
&  Coast  Line  Steamboats,  Bhreveport,  Louisi- 
ana. 

E.  C.  Carroll,  Affent  Anchor  Line  Steam- 
boats, Yicksburg,  Miss. 

A.  M.  Halliday,  Steamboating,  New  Or- 
leans, La. 


New  Orleans,  La.,  May  2,  1887. 

THE  COMMISSION  met  at  10  A.  M.  in  the 
room  of  the  United  States  Court,  all  the 
members  being  present 

The  Chairmaiu  Gentlemen,  in  the  course 
of  certain  investigations  which  the  Commis- 
sion appointed  under  the  Act  to  Regulate  Com- 
merce is  pursuing,  we  find  ourselves  now  in 
the  City  of  New  Orleans.  We  are  here  for  the 
purpose  of  continuing  these  investigations.  It 
may  not  be  necessary  to  do  so,  but  to  guard 
against  possible  misapprehension,  misappre- 
hension which  we  have  seen  has  prevailed  to 
some  extent  in  other  quarters,  it  may  be  well 
to  say  at  the  outset  that  the  scope  of  our  au- 
thority in  the  premises  is  very  much  limited, 
and  tnat  we  do  not  propose  to  go  beyond  it. 
Our  investigations  are  under  the  Act  which  I 
have  mentioned,  but  they  are  not  for  any  pur- 
pose of  questioning  the  propriety,  the  justice 
or  the  expediency  of  that  legislation.  All  that 
has  been  settled  for  us.  We  are  here  simply 
to  determine  the  question  whether,  in  pursu- 
ance of  that  legislation,  we  shall,  in  certain 
specified  cases  t£at  have  been  brought  to  our 
attention,  make  exceptional  orders,  orders 
th&t  shall  relieve  certain  exceptional  cases 
from  the  ordinary  operation  of  the  legislation. 
That  is  all  we  propose  to  do,  and  that  is  all  we 
have  any  authority  to  do.  Therefore,  any 
testimonv  that  might  be  offered  on  behalf  of 
any  parties  tiiat  should  seem  to  question  the 
propriety  or  the  Justice  of  the  legislation, 
would  he  altogether  out  of  place,  ana  we  trust 
will  not  be  offered.  The  parties  applying  for 
these  exceptional  orders  are  certain  railroad 
companies.  They  have  put  in  their  petitions. 
We  shall  receive  the  evidence  that  may  be  of- 
fered on  their  behalf;  but  we  shall  receive 
equally  any  evidence  that  may  be  offered  on 
behalf  of  other  parties  who  may  think  their 
interests  or  the  interests  of  the  communities 
that  they  may  come  forward  to  represent, 
would  oe  subserved  by  the  granting  of  the 
petition.  We  shall  also  receive  any  evidence 
that  may  be  offered  on  the  part  of  other  parties 
or  other  communities  tending  to  disprove  the 
applications  that  have  been  made.  To  pro- 
ceed orderly  we  shall  take  up  first  the  evidence 
offered  in  support  of  the  petitions.  When 
that  has  been  done  we  shall  take  up  the  evi- 
dence that  may  be  presented  in  opposition  to 
the  petitions.  We  trust  that  it  wiu  all  be  pro- 
par^  for  us  in  such- a  way  that  the  taking  of 
it  may  proceed  regularly,  promptly  and  ex- 
peditiously, so  that  we  may  conclude  the  in- 
vestigation as  speedily  as  possible. 

With  these  brief  remarks  we  shallproceed 
at  once  to  the  taking  of  testimony.    The^only 


names  of  witnesses  that  have  been  handed  to 
us  so  far  are  those  of  the  committee  from 
Shreveport,  who  are  ready.  I  believe,  to  sub- 
mit their  testimony  now.  I  will  call  for  it  at 
once. 

Hon.  N*  C.  Blanchard*  of  Shreveport 
Myself  and  five  other  gentlemen,  appointed  a 
committee  by  a  meeting  of  business  men  and 
merchants  of  Shreveport,  are  here  for  the  pur- 
pose of  presenting  the  case  of  Shreveport  with 
reference  to  the  fourth  section  of  the  Act,  ask- 
ing its  permanent  suspension  as  to  the  rail- 
roads centering  at  Shreveport.  We  have  pre- 
pared our  petition,  which  is  verified  by  the 
oath  of  the  committee,  but  upon  consultation 
this  morning  among  ourselves,  and  with  one 
of  the  receivers  of  the  Texas  &  Pacific  Rail- 
way, which  is  one  of  the  railroads  centering 
at  Shreveport,  we  have  concluded  it  would  be 
better,  perhaps,  to  present  our  case  in  connec- 
tion with  the  case  of  the  Texas  &  Pacific  Rail- 
way, as  it  will  save  the  time  of  the  Commis- 
sion to  do  so.  We  are  prepare  to  go  into  this 
matter  now  if  the  Texas  &  Pacific  Railway 
are  likewise  prepared. 

Hon.  lu  A*  Sheldon*  one  of  the  receivers  of 
the  Texas  &  Pacific.  I  was  about  to  say  that 
the  construction  which  I  give  the  statute  is 
that  an  application  for  suspension  under  the 
fourth  section  cannot  be  granted,  except  upon 
the  application  of  the  carrier;  and,  therefore, 
we  have  prepared  a  petition  statins  facts,  and 
that  petition  will  be  presented  to  the  Commis- 
sion. 

The  ChairmaA.  We  will  consider  it  be- 
fore us,  and  these  gentlemen  may  present  their 
evidence. 

Mr.  Sheldon.  I  call  upon  Mr.  Blanchard 
and  his  associates  on  the  committee  to  make 
their  statement  in  regard  to  it. 

Mr,  Blanehard.  The  City  of  Shreveport, 
through  its  committee,  has  presented  its  views 
in  writing,  which  are  sworn  to.  If  the  Com- 
mission will  permit  I  will  read  the  application, 
and  perhaps  the  Commission  may  conclude 
that  no  testimony  going  into  details  in  these 
matters  is  necessary.  As  we  cannot  tell  ex- 
actly what  evidence  the  Commission  may  want 
in  support  of  the  application,  perhaps  It  would 
be  best  for  us  to  read  the  paper  itself. 

The  Chairman.    You  may  do  so. 

The  paper  was  read. 

Mr.  Blanchard.  If  it  is  the  will  of  the 
Commission  that  we  should  go  into  this  mat- 
ter more  in  detail,  we  have  the  witnesses  here 
to  put  on  the  stand  and  take  their  testimony 
on  these  points. 

The  Chairman.  Until  something  appears 
to  question  the  statements  we  shall  undoubt- 
edly regard  them  as  proved. 

Mr.  Sheldon.  This  memorial  is  made  a 
part  of  our  application. 

The  Chairman.  It  will  be  taken  as  evi- 
dence. 

Mr.  Blanehard.  We  understand  then 
that  until  these  statements  are  questioned  from 
some  quarter  no  further  evidence  on  our  be- 
half is  necessary? 

The  Chairman.  We  do  not  undertake  to 
decide  each  question  by  itself  as  we  go  along. 
The  parties  must  put  in  such  evidence  as  they 
deem  important  We  have  no  cause  to'ques- 
Uon  the  sufficiency  of  your  evidence,  but  we 


1887. 


Pbocebdergs  at  Nbw  Orlbaks— W.  W.  Pini.ey. 


181 


do  not  want  to  say  you  can  stopright  here 
mod  need  not  put  in  any  more.  That  is  for 
you  to  determine,  not  for  us. 

Mr,  Sheldon.  I  propose  th^i  to  put  Mr. 
Finl^  on  the  stand.  He  is  the  general  freight 
agent  of  the  Texas  ft  Pacific,  and  familiar 
with  all  its  business. 


W.  W.  I^nley  appeared  before  the  Com 
mission  and,  having  been  duly  sworn,  was  ex- 
amined as  follows: 

By  Mr.  Sheldon: 

Q.  Yon  may  state  your  occupation. 

A.  I  am  general  freight  agent  of  the  Texas 
A  Pacific  Railroad. 

Q.  How  long  haye  you  been  employed  in 
that  capacity? 

A.  Since  July,  1886. 

Q.  What  was  your  occupation  prior  to  that 
time? 

A.  I  was  assistant  general  freight  agent  for 
a  considerable  period. 

Q.  8tate  to  the  Commission  how  long  you 
have  been  connected  with  the  freight  depart- 
ment of  the  Texas  &  Pacific  Railway? 

A.  Since  March,  1888. 

Q.  State  to  the  Commission  whether  you  are 
familiar  with  the  business  of  Shreveport  and 
the  facilities  for  transportation. 

A.  lam.  People  of  Shreveport  are  depend- 
ent upon  the  Texas  &  Pacific  Railway,  the 
Shreveport  &  Houston  Railway,  and  the  Ylcks- 
burg,  Shreveport  <&  Pacific  Railway. 

Q.  Point  out  to  the  Commission  the  location 
upon  the  map  of  Shreveport  in  connection  with 
the  various  lines  of  transportation. 

A.  This  (indicating  on  map)  is  the  City  of 
Shreveport.  Here  (indicating)  is  the  Texas  & 
Pacific  Railway.  Here  (indicating)  is  the  Yicks- 
burg,  Shreveport  &  Pacific.  Here  (indicating 
is  the  Houston  &  Shreveport.  Here  (indicat- 
ing) is  the  Rod  River  coming  down  and  paral- 
leling the  Texas  &  Pacific  Railway.  The 
Texas  ft  Pacific  Railway  lines  are  deeply 
marked.  Here  (indicating)  is  the  Missouri  Pa- 
cific system  reaching  points  in  the  west,  diverg- 
ing from  the  Texas  ft  Pacific  Road. 

Q.  Tou  may  state  at  what  point  it  has  a  sub- 
atantial  or  large  business  and  over  what  lines. 

A.  I  do  not  understand  that. 

Q.  State  to  the  Commission  from  what 
points,  and  to  what  points  Shreveport  does  busi- 
ness; from  what  points  it  derives  its  supplies, 
and  over  what  lines  of  transportation? 

A.  It  derives  its  supplies  in  a  very  large  de- 
gree from  the  Missouri  River  Territory  and  the 
States  of  Kansas,  Missouri  and  Nebraska;  and 
also  derives  a  large  quantity  of  its  supplies 
from  St.  Louis,  Cincinnati,  Louisville,  ifash- 
▼ille  and  points  in  that  territory;  also  from  the 
seaboard  by  rail  and  by  steamships  to  New  Or- 
leans. 

Q.  State  to  the  Commission  what  lines  of 
transportation  are  so  employed. 

A.  The  Missouri  Pacific  KaiVway  in  connec- 
tion with  the  Texas  &  Pacific  Railway  drains  a 
-very  large  territory.  From  the  immediate 
western  country  it  draws  its  supplies  through 
the  Missouri  Pacific  system  in  conjunction  with 
the  Texas  ft  Pacific  Railway;  also  by  means  of 
the  St.  Louis,  Arkansas  ft  Texas  Kailway  in 
connection  with  the  Texas  ft  Pacific  Railway. 
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The  same  countn^  ships  into  Shreveport  by  way 
of  Memphis  ft  Yicksburff.  The  supplies  from 
the  territory  east  of  the  Mississippi  River  are 
distributed  between  the  lines  leading  from  that 
section  through  Vicksburff  and  through  St. 
Louis,  Columbus,  EentucKy,  Memphis,  Ten- 
nessee and  New  Orleans. 

Q.  I  will  ask  you  to  state  what  rail  lines 
connect  it  with  St.  Louis? 

A.  The  Texas  ft  Pacific  Railway,  the  St 
Louis  Iron  Mountain  ft  Southern  Railroad, 
the  Texas  Pacific  Railway,  and  the  St.  Louis, 
Arkansas  ft  Texas  Railroad.  There  are  also 
rail  lines  from  St.  Louis  to  Shreveport  that 
come  down  on  the  east  side  of  the  nver,  and 
come  into  Shreveport  bv  way  of  Vicksburg, 
in  conlunction  with  the  Vicksburg,  Shreveport 
ft  Pacific  Railway. 

Q.  You  may  state  to  what  points  Shreveport 
ships  cotton. 

A.  The  cotton  shipped  this  season  has 
amounted  to  over  100,0()6  bales  and  has  been 
shipped  abroad  and  to  eastern  milling  points. 
The  largest  proportion  of  the  cotton  goes  to 
foreign  markets.  Shreveport,  being  in  the 
midst  of  a  cotton  country  where  the  largest 
percentage  of  production  is  cotton,  is  forced 
to  go  to  lone  distances  to  get  its  supplies  in  the 
shape  of  grSn  and  western  produce. 

Q.  You  may  state  to  the  (Commission  what 
effect  the  fourth  section  of  the  Interstate  Com- 
merce Law  has  on  that  traffic,  especiallv  that 
part  of  it  which  prohibits  the  charging  of  more 
for  the  longer  than  the  shorter  haul  in  the  same 
connection. 

A.  The  enforcement  of  the  long  and  short 
haul  clause  has  practically  paralvzed  the  rail- 
road interests  at  Shreveport.  Since  the  Law 
took  effect  we  have  done  nothing  there  in  the 
shape  of  carrying  western  produce  into  that 
country.  A  suspension  of  it  would  enable  us 
to  meet  at  fair  reasonable  figures  the  competi- 
tion which  is  offered  by  the  water  routes. 

Q.  You  may  state  to  the  Commission  what 
is  the  magnitude  of  the  traffic  of  the  Texas  ft 
Pacific  between  St.  Louis  and  points  on  the 
Missouri  River  and  St.  Louis  ana  the  adjacent 

S)ints,  from  the  Atlantic  Coast  by  way  of  New 
rleans? 

A.  For  reasons  that  I  stated  Just  now,  Shreve- 
port has  to  go  abroad  for  its  supplies  of  every 
kind ;  and  the  traffic  is  very  large,  as  the  fact  of 
Shreveport  shipping  100,000  bales  of  cotton, 
enabling  it  to  draw  that  amount  of  cotton  to 
its  market,  will  indicate.  I  haven't  got  the 
exact  figures,  but  I  suppose  75  per  cent  of  the 
business  that  goes  into  Shreveport  is  drawn 
from  St.  Louis  and  the  Missouri  River  country,  * 
or  points  in  Nebraska,  Kansas  and  Missouri. 

(^.  What  I  particularly  asked  you  about  waa 
as  to  the  business  at  intermediate  points  from 
Shreveport.  How  much  is  there,  and  can  that 
freight  be  sacrificed;  can  the  company  afford 
to  sacrifice  it? 

A.  In  order  to  reach  Shreveport  from  Kansas 
City  we  pass  through  the  most  populous  part 
of  Texas.  We  go  through  what  are  our  larg- 
est points  of  supply  in  Texas,  where  the  con- 
ditions are  wholly  dissimilar  from  those  sur- 
rounding Shreveport.  In  order  to  do  the 
Shreveport  business  on  the  enforcement  of  they 
long  and  short  haul  clause,  we  would  have  tr 
reduce  our  rate  to  that  territory,  which  woul 
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invoWe  the  sacrifice  of  very  large  revenue,  a 
reveaue  which  we  could  not  afford  to  sacrifice 
in  order  to  engage  in  this  Bhreveport  traffic. 
We  pass  through  part  of  the  same  territory  in 
hauling  our  freight  from  St.  Louis  to  Shreve- 

Q.  How  about  the  business  between  the 
Atlantic  Coast  and  Shreveport  by  way  of  New 
Orleans? 

A.  The  question  involyed  in  that  is  not  so 
grave  as  in  the  case  of  the  business  from  the 
west,  because  our  haul  in  connection  with  that 
business  is  not  as  important  to  us  as  the  other. 

By  Ckmvmmioner  Bran* 

Q.  What  is  the  population  of  Shreveport? 

A.  I  couldn't  state  inexact  figures.  I  think 
the  memorial  presents  the  fact. 

Q.  About  what  is  it? 

A.  I  should  say  Shreveport  had  about  fifteen 
or  twenty  thousand  people. 

Q.  Is  the  competition  between  the  railroads 
at  Shreveport  sharp? 

A.  It  has  been  very  sharp. 

Q.  Between  what  railroads? 

A.  Between  the  Texas  &  Pacific  Railway  and 
the  Vicksburg,  Shreveport  &  Pacific  in  con- 
nection with  the  other  lines  in  their  system. 

Q.  Upon  what  lines  of  freight  is  Uie  com- 
petition shurp? 

A.  It  has  been  in  the  peculiar  products  of 
the  West  and  the  freight  usually  shipped  from 
points  along  the  river,  such  as  Cincinnati  & 
Louisville— whiskeys. 

Q.  About  how  long  has  that  competition  ex- 
isted? 

A.  Since  the  construction  of  the  Vicksburg, 
Shreveport  &  Pacific  Road;  in  1884  I  think 
it  was  completed. 

Q.  Is  there  any  competition  at  Shreveport 
between  the  Texas  &  Pacific  Railway  and  the 
Red  River? 

A.  Yes,  sir;  the  present  situation  there  de- 
monstrates that.  The  business  which  has 
heretofore  reached  Shreveport  in  a  very  large 
degree  by  the  Texas  &  Pacific  Railway  has 
been  reaching  there  by  water. 

Q.  Give  us  the  facts  as  to  how  that  com- 
petition manifests  itself  and  has  manifested  it- 
self. 

A.  In  the  fact  that  we  have  been  forced  ever 
since  we  have  been  running  to  Shreveport  to 
accept  to  Shreveport  considerably  less  than  we 
could  afford  to  make  or  have  made  to  our  in- 
termediate territories  in  Texas. 

Q.  Give  us  some  of  the  figures. 

A.  We  have  been  getting  on  fiour  and  meal, 
for  instance,  from  Kansas  City  or  milling  points 
in  that  territory  to  intermediate  Texas  territory. 
$1.10  per  barrel.  We  have  never  within  my 
reeollection  been  able  to  obtain  to  Shreveport 
a  higher  rate  than  seventy-five  cents  a  biuTel 
on  flour. 

Q.  That  is  caused  by  the  steamboat,  is  it? 

A.  That  was  caused  by  the  steamboat  com- 

getition  prior  to  the  time  when  the  Vicksburg, 
hreveport  &  Pacific  Road  was  completed  to 
that  point. 

Q.  Since  the  Vicksburg,  Shreveport  &  Pa- 
cific Road  has  been  completed  to  that  point  has 
there  been  any  change  at  all  in  the  rates? 

A.  The  competition  in  the  western  product 
has  resolved  itself  into  competition  between 
the  railroads,  from  the  fact  that  they  immedi-  ^ 


ately  reach  the  territory,  and  there  has  been  no 
inducement  to  ship  by  water,  from  the  fact  that 
we  have  been  in  a  position,  unrestrained  by  the 
law,  to  meet  the  competition. 

Q.  How  many  railroads  meet  at  Shreveport, 
and  from  what  points? 

A.  There  are  three  railroads;  the  Texas  & 
Pacific  Railroad,  the  Houston  &  Shreveport 
Railroad,  and  the  Vicksburg,  Shreveport  &  Pa- 
cific Railroad. 

Q.  Is  there  any  competition  between  the 
Houston  &  Shreveport  Road,  and  the  Texas  Sn 
Pacific  at  Shreveport? 

A  The  competition  up  to  this  time  has  not 
been  felt  very  sharplv;  tney  are  in  a  position, 
though,  in  that  location  to  create  competition. 
They  come  from  the  South,  and  their  principal 
competition  would  come  in  seaboard  business 
by  the  way  of  the  Gulf  of  Galveston  and  rail 
line  thence. 

Q.  What  is  the  general  direction  of  the 
Texas  &  Pacific  Railway  from  the  City  of  New 
Orleans  to  Shreveport? 

A.  It  runs  in  a  northwesterly  direction. 

Q.  Parallel  with  the  Red  River? 

A  Yes  sir.  It  touches  the  Red  River  first 
at  Alexandria  and  again  at  Boyce  twelve  to 
fourteen  miles  above,  and  again  at  Shreveport. 
The  country  between  the  Texas  &  Pacifle 
Railway  and  Red  River  from  Alexandria  above 
is  compeUtive  as  between  the  river  and  the  rail 
lines  in  a  very  large  degree. 

Q.  Is  there  any  competition  between  the 
river  and  the  Texas  &  Pacific  Railway  south  of 
Alexandria? 

A.  There  is  no  competition  below  a  point 
we  call  Cheyneyville,  which  is  twenty-four 
miles  south  of  Alexandria.  We  find  low  rates 
by  river  to  Alexandria,  inducing  the  people 
living  between  Alexandria  and  Cheyneyville 
to  haul  their  freight  across  the  country  within 
a  radius  of  twenty-four  miles  of  Alexandria. 
After  we  leave  Cheyneyville  we  commence  to 
feel  the  effect  of  the  Atchaf alaya  River  and  the 
bayous  leading  into  it;  and  when  we  leave  the 
Atchafala]^  iSver  we  touch  the  Mississippi 
River. 

Q.  Where  do  you  touch  the  Mississippi 
River? 

A.  At  West  Baton  Rouge,  about  ninety- 
eight  miles  from  New  Orleans,  and  from  West 
Baton  Rouge  to  New  Orleans  we  run  within 
a  quarter  to  half  a  mile  of  the  Mississippi 
River. 

Q.  Nearly  all  the  way? 

A.  Nearly  all  the  way. 

Q.  Is  there  any  competition  between  yonr 
road  and  the  Mississippi  River  from  West  Ba- 
ton Rouge  to  New  Orleans  at  any  point? 

A.  The  competition  is  purely  within  the 
State  of  Louisiana,  but  it  is  very  shaip. 

Q.  About  what  percentage  of  the  business 
would  you  si^  your  road  does  at  Shreveport? 

A.  I  should  say  we  do  at  Shreveport  from 
60  to  66  per  cent  of  interstate  business. 

Q.  Do  you  mean  of  the  entire  business? 

A.  Of  the  entire  interstate  business. 

Q.  Do  steamboats  run  all  the  year  round 
from  New  Orleans  to  Shreveport? 

A.  They  do  not  run  through;  that  is,  they 
mav  start  a  larger  boat  from  New  Orleans  and 
make  a  transfer  to  the  smaller  boat  at  some  in- 
termediate point;  but  the  season  when  they 
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cannot  do  it  is  inconsiderable;  the  condition  is 
^uch  that  we  may  say  we  feel  the  water  com- 
I>etition  all  the  year  round. 

Q.  They  run  small  boats  all  the  year  around  ? 

A.  Practically  by  transfer,  as  far  as  I  know 
of. 

Q.  Do  you  know  about  how  many  steam- 
boats are  engaged  in  the  Red  River  trade  to 
fihreveport? 

A.  The  Red  River  Coast  Line,  as  I  under- 
stand it,  is  a  consolidation  of  various  inter- 
ests. They  are  not  running  more  than  from 
three  to  four  boats  I  believe  at  this  time,  but 
they  have  a  very  large  fleet  which  is  moored 
across  the  river  here,  and  which  they  can  call 
on  at  any  time. 

Q.  Take  the  one  item  of  cotton.  Does  your 
road  bring  any  considerable  amount  of  cotton 
from  Shreveport  to  New  Orleans? 

A.  From  Shreveport  this  season  out  of 
100,000  bales  we  have  carried  from  forty-three 
to  lortv-five  thousand  bales.  That  cotton  has 
been  distributed  between  New  Orleans,  the 
foreign  countries  and  eastern  milling  points. 
The  cotton  which  we  have  brought  to  New 
Orleans  is  compressed  cotton  purchased  by 
foreign  buyers  located  in  the  City  of  New  Or- 
leans. It  does  not  come  here  as  a  local  con- 
aignment,  but  it  is  reshipped  on  their  own 
ocean  arrangements.  In  regard  to  other  cot- 
ton we  issue  through  bills  of  lading. 

Q.  About  what  percentage  of  the  cotton 
from  Shreveport  was  brought  to  New  Orleans 
by  steamboats  last  season? 

A.  I  think  the  steamboats  this  year  have 
taken  to  this  point — the  railroad  business  in 
cotton  from  Shreveport  has  amounted  I  be- 
lieve to  from  eight  to  ten  thousand  bales  this 
season. 

Q.  The  balance  of  the  cotton  from  Shreve- 
port that  was  not  brought  to  New  Orleans 
either  bv  boat  or  the  Texas  &  Paciflc  Railway 
went  where? 

A.  It  sought  the  same  markets  by  other 
routes.  The  Vicksburg,  Shreveport  &  Pacific 
Road  was  in  the  market  for  New  Orleans  busi- 
ness and  also  for  foreign  and  eastern  business. 

Q.  In  a  general  way  about  what  amount  of 
the  cotton  would  you  say  went  over  the  Vicks- 
l>urg  &  Shreveport  Road? . 

A.  The  Vlcksburff,  Shreveport  &  Paciflc 
Head  carried  out  of  Shreveport  last  season, 
from  the  last  statement  I  saw,  about  89,000 
bales  of  cotton.  The  difference  between  the 
shipments  of  the  two  routes,  the  Texas  &  Pa- 
cific and  the  Vicksburg,  shreveport  &  Pacific, 
has  been  very  small  this  season. 

Q.  Are  there  any  large  towns  on  your  road 
between  New  Orleans  and  Shreveport? 

A.  No  sir;  not  as  supply  points.  A  great 
manv  of  them  are  points  of  shipment;  for- 
waraine  points  for  interior  traffic. 

Q.  Give  us  the  names  of  some  of  those 
places? 

A.  There  is  Alexandria,  Mansfield,  Robe- 
line,  Provencal  and  a  great  many  of  them  are 
new  towns  located  since  the  construction  of 
the  Texas  <&  Pacific  Railwav  in  1882. 

Q.  What  are  the  physical  characteristics  of 
your  railroad  between  New  Orleans  and 
Shreveport?  Over  what  sort  of  country  does 
it  run,  what  kind  of  grades  has  it,  are  there 
many  bridges,  trestles,  etc.  ? 

JbrTEB  S. 


A.  The  grades  are  inconsiderable  for  the 
greater  portion  of  the  line  between  New  Or- 
leans and  Shreveport.  On  that  portion  of  the 
line  between  New  Orleans  and  Alexandria 
where  we  cross  these  rivers  and  cross  the 
smaller  bayous  leading  into  them,  there  is  a 
great  deal  of  bridging. 

Q.  Is  there  any  bndfldng  between  New  Or- 
leans and  West  Baton  Rouge? 

A.  No  bridging  to  amount  to  anything. 
There  is  considerable  trestle  as  we  cross  the 
swamps  back  of  the  sugar  plantations. 

Q.  How  is  it  in  regard  to  bridges  and  tres- 
tles t>etween  West  Baton  Rougeand Alexandria? 

A.  We  have  there  in  that  section  of  the  line 
a  bridge  that  is  one  of  the  most  difficult  to  build 
in  this  country,  I  expect,  across  the  Atchafa- 
laya  River.  Thev  were  some  two  or  three 
years  in  building  it. 

Q.  What  is  the  len^h  of  that  bridge? 

A.  I  could'nt  give  the  figures. 

Q.  I  do  not  mean  exactly;  but  about  how 
long  is  it? 

A.  I  have  never  given  it  any  investigation. 
I  think  you  can  ascertain  elsewhere 

Nathan  Qregg  appeared  before  the  Com- 
mission, having  been  duly  sworn,  and  was  ex- 
amined as  follows 

By  Mr.  Blanchard: 

Q.  You  are  a  resident  of  Shreveport 

A.  Yes  sir. 

Q.  And  are  in  business  there? 

A.  Yes  sir. 

Q.  What  is  your  business? 

A.  Wholesale  grocer  and  cotton  business, 
buying. 

Q.  How  long  have  you  been  in  business  in 
Shreveport? 

A.  I  have  been  there  since  1866. 

Q.  How  much  cotton  do  you  handle  in  the 
course  of  a  year? 

A.  From  twelve  to  eighteen  thousand  bales. 

Q.  What  are  your  gross  sales  in  your  gro- 
cery business? 

A.  It  averages  about  $500,000. 

Q.  Annually? 

A.  Yes  sir;  about  half  a  million  dollars. 

Q.  What  are  Shreveport's  cotton  receipts 
annually? 

A.  They  vary  from  eighty  to  one  hundred 
thousand  bales. 

Q.  What  are  they  this  year? 

A.  They  amount  this  year  to  about  one 
hundred  and  five  or  six  thousand  bales. 

Q.  Where  does  that  cotton  come  from? 

A.  It  comes  from  the  States  of  Texas,  Ar- 
kansas and  North  Louisiana. 

Q.  Where  does  that  cotton  go  when  it  leaves 
Shreveport? 

A.  It  goes  to  Europe,  and  to  the  northern 
millers. 

Q.  Is  it  compressed  at  Shreveport  and  ship- 
ped north,  and  across  the  Atlantic? 

A.  Almost  entirely. 

Q.  What  proportion  of  that  100,000  bales 
annually  goes  to  New  Orleans? 

A.  I  can't  answer  that  question. 

Q.  Very  little  of  it? 

A.  I  cannot  answer  that.  After  I  sell  the 
cotton  I  don't  know  where  it  goes. 

Q.  As  a  matter  of  general  notoriety,  very 
little  of  it  goes  south  to  New  Orleans? 
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A.  I  can't  advise  you  on  that  subject.  I 
don't  know  where  it  goes  after  I  sell  it. 

Q.  How  many  people  are  there  at  Shreve- 
port? 

A.  From  twelve  to  fifteen  thousand  people. 

Q.  Shreveport  is  the  center  of  supply  of 
about  how  many  people? 

A.  It  is  a  very  large  population.  It  goes 
larffelyinto  Arkansas. 

Q.  Would  it  be  several  hundred  thousand 
people? 

A.  Tes  sir;  it  would  be  several  hundred 
thousand  people. 

Q.  In  what  States? 

A.  Texas,  Louisiana  and  Arkansas. 

Q.  Shreveport  then  is  near  the  Texas  and 
Arkansas  line? 

A.  Yes  sir;  it  is  about  twenty  miles  from  the 
Texas  line  at  the  nearest  point,  and  about 
thirty-five  miles  from  Arkansas. 

Q.  What  are  Shreveport's  lines  of  transpor- 
tation? 

A.  It  has  the  Red  River  first,  the  Texas  & 
Pacific,  the  Vicksburg,  Shreveport  A  Pacific, 
and  the  Houston,  Eastern  Texas  &  Western 
Road.    I  believe  those  are  all. 

Q.  Shreveport  has  rail  connections,  has  it 
not,  with  the  north,  east  and  western  country, 
over  two  lines  of  roads? 

A,  Yes  sir. 

Q.  What  waterways  compete  at  Shreveport 
with  the  Railways? 

A.  There  is  the  Red  River  mainly,  and  the 
Mississippi  River  by  way  of  the  Red  River. 

Q.  Do  steamboats  run  on  the  Red  River  and 
the  Mississippi  to  New  Orleans?. 

A.  Yes  sir. 

Q.  To  St.  Louis? 

A.  Yes  sir. 

Q.  And  sometimes  to  Cincinnati? 

A.  Yes  sir;  we  have  had  boats  from  Cin- 
cinnati direct  to  Shreveport. 

Q.  Is  not  the  Mississippi  River  a  competing 

goint  with  the  railroads  at  Shreveport  by 
ringing  freight  to  Delta,  opposite  Vicksburg, 
and  from  that  point  to  Shrsveport  by  rail? 

A    Yes  sir 

q!  The  v.,  8.  &  P.  Road  being  altogether 
within  the  limits  of  the  State  of  Louisiana? 

A.  Yes  sir;  we  understand  it  is  not  subject 
to  the  Interstate  Commerce  Act. 

Q.  What  was  the  effect  of  the  Interstate 
Commerce  Act  upon  the  transportation  busi- 
ness  of  Shreveport?    Were  rates  advanced 

any? 

A.  They  were  advanced  from  60  to  100 
per  cent,  it  has  caused  almost  a  complete  sus- 
pension of  our  business  so  far. 

By  Oommianonsr  SchoonmwJuevt 

Q.  You  mean  your  railroad  business? 

A.  Yes  sir. 

By  Mr.  Blanchard: 

Q.  Would  the  rigid  enforcement  of  the  fourth 
section  of  this  Act  have  the  effect  of  shutting 
out  the  railroads  as  competitors  with  the  water 
routes? 

A.  I  should  think  it  would;  yes  sir;  it  cer- 
tainly would. 

Q.  Would  it  be  an  interference  with  com- 
petition on  the  part  of  the  railroads  between 
each  other? 

A.  It  certainly  would;  yes  sir. 


Q.  Can  you  mention  any  particular  article 
of  freight  where  the  rates  were  advanced,  say 
100  per  cent,  on  the  going  into  effect  of  the  In- 
terstate  Commerce  Act? 

A.  I  can. 

Q.  Name  one. 

A.  The  article  of  bacon,  that  is  verr  largely 
consumed  in  our  market.  Our  previous  rate 
was  37i  cents  per  hundred  pounds  and  it  was 
advanced,  I  think,  to  sixty-seven  cents;  either 
sixty-four  or  sixty-seven  cents;  and  the  rate  on 
flour  also  was  advanced  100  per  cent  or  more 
by  rail. 

By  OommisHoner  Sehoonmaker: 

Q.  Can't  vou  give  the  figures? 

A.  Yes  sir.  Is  was  advanced  from  about 
fifty-five  cents  to  $1.10  cents. 

Q.  From  what  points? 

A.  From  St.  Louis  and  all  points  west  of 
St.  Louis  that  we  got  our  supplies  from. 

By  Mr.  Blanchard: 

Q.  I  would  ask  you  if  Shreveport  is  pot  en- 
tirelv  and  peculiarly  affected  by  what  is  caUeA 
the  long  haul? 

A.  It  is  peculiarly  affected  by  it;  yes  sir. 

Q.  Is  it  not  a  fact  that  everything  that  we 
buy  comes  to  us  over  a  long  haul,  from  a  long 
distance? 

A.  Yes  sir. 

Q.  And  everything  that  we  sell,  that  is  to 
say,  our  cotton,  is  transported  a  long  distance? 

A.  Yes  sir;  generally  a  long  distance. 

Q.  Is  not  our  traffic  nearly  altogether  inter- 
state traffic? 

A.  Yes  sir;  it  is  almost  entirely  affected  by 
the  Interstate  Commerce  Law. 

Q.  I  will  ask  you  with  reference  to  the  Texas 
&  Pacific  Railway  as  a  competitor  of  the 
Vicksburg,  Shreveport  &  Pacific  which  is  a 
part  of  the  Queen  and  Crescent  route.  The 
Texas  A  Pacific  Railway  from  Shreveport  to 
New  Orleans  is  entirely.  I  believe,  within  the 
limits  of  the  State  of  Louisiana. 

A.  Yes  sir. 

Q.  Shreveport,  I  believe,  is  the  western  ter- 
minus of  the  Y.  S.  &  P.  Railroad,  is  it  not? 

A.  Yes  sir. 

Q.  Does  it  not  compete  from  Shreveport  to 
New  Orleans  for  passenger  and  freight  traffic 
with  the  Texas  &  Pacific? 

q!  Is  it  not  a  fact  that  the  V.  S.  &  P.  with 
its  connections  form  an  interstate  road;  that 
is  to  say,  to  get  to  New  Orleans  they  go 
through  another  State? 

A.  Yes  sir.  ^ 

Q.  Take  the  case  of  a  passenger.  Can  you 
mention  how  that  competition  would  affect  the 
y.  S.  &  P.  Railroad  with  its  connections  to 
New  Orleans?  I  will  ask  you  first,  What  is  the 
passenger  rate  from  Shreveport  to  New  Or- 
leans  over  the  Texas  &  Pacinc? 

A.  It  is  about  $11.50,  I  think. 

Have  you  heard  from  the  aeent  at  Shreve- 
port of  the  V.  S.  &  P.  road  what  is  the  least 
charge  they  can  make  for  a  passenger  over 
their  interstate  line  to  New  Orleans? 

A.  He  told  me  it  would  be  $14.10,  I  think. 

Q.  That  was  the  least  charge  he  could  make 
for  a  passenger  under  the  operation  of  the 
fourth  section  of  this  Act  on  his  railroad? 

A.  Yes  sir. 
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Q.  What  is  the  sentimeiit  of  that  community, 
with  referenoe  to  the  fourth  section  of  this 
Act? 

The  Ch&irman.  It  is  liardly  worth  while 
to  go  into  Uiat. 

Q.  In  order  to  induce  some  of  these  rail- 
roads to  come  to  Shreveport  its  citizens  have 
to  some  extent  subsidized  one  or  two  railroads 
that  have  come  there,  have  they  not? 

A.  Tes  sir;  they  have. 

Q.  And  Shreveport  has  been  enabled  to  get 
cheap  through  rates  by  reason  of  competition? 

A.  Tes  sir;  they  have. 

Q.  Resulting  from  these  rival  railways  and 
the  river? 

A.  Yes  sir. 

By  Commimoner  Brag^^ 

Q.  When  freight  was  put  off  by  the  boats 
at  Delta  to  be  smpped  to  Shreveport  was  it  on 
throuffh  bills  of  laaing? 

A.  Not  until  lately,  sir. 

Q.  How  long  since? 

A.  That  order  was  made,  I  believe,  last 
Thursday  or  Friday,  sir,  for  through  bills  of 
lading. 

Q.  Prior  to  that  time? 

A.  It  was  consigned  to  Delta  and  from  there 
to  Shreveport. 

By  the  Chairman: 

Q.  When  you  speak  of  through  bills  of  lad- 
ing, what  do  you  mean? 

A.  From  St.  Louis  over  the  steamboat  line 
to  Shreveport  by  way  of  the  Yicksburg  Road. 

Q.  Between  Shreveport  and  St  Loius? 

A.  Yes  sir. 

By  Cdmmissumer  Brag^g^: 

Q.  Before  the  Interstate  Commerce  Law 
went  into  effect  what  was  the  freight  rate  from 
Shreveport  to  New  Orleans  by  way  of  Yicks- 
burg over  the  Yicksburg  &  Shreveport  Road? 

A.  From  New  Orleans  to  Shreveport? 

Q.  Yes;  or  from  Shreveport  to  New  Orleans, 
the  other  way? 

A.  The  shipments  from  Shreveport  being 
exclusively  cotton  I  have  no  knowlege  of  what 
the  rates  were  coming  this  way;  but  from  New 
Orleans  to  Shreveport  goods  are  sold  almost 
exclusively  for  delivery,  delivery  price;  and 
in  that  way  we  were  not  aware  of  the  rates. 

Q.  Is  ii  or  not  a  fact  that  before  the  Inter- 
state Commerce  Law  went  into  effect  the  cot- 
ton from  Shreveport  went  to  New  Orleans  or 
went  south  and  east  generally  either  by  the 
river  or  the  Texas  &  Riciflc  lUilroad,  and  did 
not  eo  by  Yicksburg  and  then  down  the  river 
to  New  Orleans  from  Shreveport? 

A.  My  understanding  was  that  most  of  the 
cotton  shipments  for  the  East  went  by  the 
Yicksburg  &  Shreveport  Road  and  its  connec- 
tion east  of  there. 

Q.  But  it  did  not  go  to  New  Orleans? 

A.  I  don't  know  about  that.  I  can't  tell 
what  became  of  the  cotton  after  I  sold  it.  I 
was  not  aware  of  what  direction  the  shipments 
took. 

Q.  What  day  was  it  that  these  rates  were 
put  up  by  the  Texas  &  Pacific  Railway? 

A.  It  was  about  the  first  of  the  month,  I 
think;  the  first  of  April. 

Q.  Were  they  put  up  at  the  same  time  by  the 
Vi^Lsburg  &  Shreveport  Road? 

A.  Yes  sir;  I  think  they  were  all  posted  at 
the  same  time. 

Inteb  S. 


Q.  On  the  same  day? 

A.  About  the  same  time.  I  am  not  aware^ 
of  the  exact  time. 

Q.  When  they  did  that  was  the  steamboat 
rate  affected  at  all? 

A.  It  affected  the  rate  from  St.  Louis  to* 
Yicksburg. 

Q.  How? 

A.  By  an  advance.  On  the  line  the  advance- 
I  have  been  told  was  about  15  to  20  per  cent, 
and  I  know  it  was  to  Yicksburg. 

Q.  When  your  railroads  went  up  in  their 
charges  the  steamboats  went  up  from  16  to  20 
per  cent? 

A.  At  some  points  they  went  up  a  hundred 
per  cent. 

Q.  But  generally  they  went  up  16  to  2(K 
per  cent? 

A.  At  Yicksburg  I  have  been  told  it  wa» 
16  to  20  per  cent. 

By  Otmmisnaner  Walker: 

Q.  What  route  does  that  business  take  to 
New  Orleans  that  goes  by  way  of  Yicksburg  f 

A.  I  think  when  it  reaches  Yicksburg  it 
goes  bv  the  Mississippi  Yalley  Road. 

Q.  IB  that  the  Louisville,  New  Orleans  & 
Texas? 

A.  Yes  sir. 

Q.  It  does  not  go  east  to  the  Queen  & 
Crescent  line? 

A.  A  great  deal  of  it  does  go  that  way. 
The  cotton  takes  that  direction  ckst.  It  goea 
by  way  of  Meridian  and  througn  by  Chatta- 
nooga to  Cincinnati. 

Q.  But  not  to  New  Orleans? 

A.  In  goine  to  New  Orleans  it  takes  the 
Mississippi  Yalley;  and  at  Yicksburg  it  takes 
the  Y.  8.  «fc  P. 

Q.  What  did  you  say  the  passenger  tariff 
was  from  Shreveport  to  New  Orleans  by  the 
Texas  Pacific? 

A.  $11.50. 

Q.  And  you  say  the  line  from  Shreveport  to 
New  Orleans  by  Yicksburg  claim  they  cannot 
make  that  tariii? 

A.  They  cannot  make  that  tariff?  Their 
rate  is  $14.10.  That  is  what  they  are  com- 
pelled to  char£[e,  they  say. 

By  Commiastoner  Sehoonmaker: 

t.  Do  I  understand  you  to  say  the  cotton 
hreveport  is  all  sold  to  agents  of  foreign 
purchasers  and  mill  men? 

A.  Yes  sir;  almost  exclusively. 

Q.  What  is  the  average  price  per  bale? 

A.  It  varies  by  the  weight.  The  price  we 
get  per  pound  when  the  cotton  is  sold  by  the 
pound — it  is  worth  today  about  nine  and  one- 
half  cents.  It  varies  according  to  the  season. 
It  brings  from  $45  to  $48  per  bale. 

By  Omimisaioner  Walker: 

Q.  You  spoke  of  boats  running  from  Cincin- 
nati to  Shreveport.    What  do  they  carry? 

A.  We  have  not  had  those  boats  for  awhile. 
Since  the  building  of  the  road  the  boats  can 
hardly  come  in  there  and  compete  with  them 
from  Cincinnati,  though  we  have  had  boats 
from  Cincinnati  direct  to  Shreveport. 

Q.  Not  this  year? 

A.  .Not  this  year;  not  within  the  last  two  or 
three  or  four  years. 

By  Commimoner  Sehoonmaker: 

Q.  You  spoke  of  flour.  What  will  a  barrel 
of  flour  sell  for  at  Shreveport? 
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A.  Before  the  present  law  took  effect  a  bar- 
rel of  flour  of  ordinary  grade  sold  for  about 
♦4.75. 

Q.  What  difference,  if  any,  is  there  now? 

A.  The  same  flour  is  worth  $5.25  today. 

Q.  There  is  half  a  dollar's  difference? 

A.  Tessir. 

Q.  What  would  the  same  barrel  of  flour  sell 
for  thirty,  forty  or  fifty  miles  from  Shreve- 
port? 

A.  Tou  would  simply  have  to  add  the 
freight. 

Q.  The  local  rate? 

A.  The  local  rate  and  the  merchant's  profit. 
It  would  probably  be  seventy-five  cents  on 
an  average  to  our  distributing  points. 

By  the  Cliairman: 

Q.  Tou  say  the  business  of  Shreveport  is 
largely  affected  by  the  long  and  short  haul 
clause? 

A.  Yes  sir. 

Q.  Is  it  affected  any  differently  from  what 
the  business  of  the  towns  is  from  which 
Shreveport  receives  its  supplies  or  transmits 
Its  products;  St.  Louis,  for  instance? 

A.  I  couldn't  answer  that  distinctly. 

Q.  What  would  benefit  Shreveport  in  re- 
spect to  the  supplies  received  from  St.  Louis 
would  benefit  St.  Louis  also,  would  it  not? 

A.  Most  assuredly;  yes  sir. 

Q.  And  the  same  as  to  Kansas  City? 

A.  The  same  as  to  Kansas  City. 

Q.  And  the  same  as  to  any  city  to  which 
the  cotton  sent  from  Shreveport  should  be 
sent? 

A.  Tessir. 

Q.  In  other  words,  these  towns  are  affected 
in  the  same  way  that  Shreveport  is  by  this  long 
and  short  haul  clause? 

A.  Yes  sir.  If  you  will  examine  our  pecul- 
iar situation,  in  the  corner  of  three  States,  you 
will  see  very  easily  how  it  is. 

Q.  In  respect'  to  all  these  cities,  which 
are  considerable  centers  of  traffic,  the  effect 
upon  their  business  is  the  same,  is  it  not? 

A.  Most  assuredly  it  is.    Take  all  Kansas 

Soints  where  we  draw  our  grain  from,  and  the 
[issouri  River  points,  and  St.  Louis  and  all  the 
points  where  we  draw  our  provisions  from. 

Q.  That  would  be  the  same  as  to  all  the 
points  where  there  was  competition  between 
water  and  rail? 

A.  Yes  sir. 

Q.  Would  it  be  the  same  also  where  there 
was  sharp  competition  between  the  rail  lines? 

A.  Yes  sir;  it  would  be  the  same  thing. 

Q.  Did  I  understand  you  correctly  that  the 
business  by  water  has  diminished  since  the 
completion  of  the  last  railroad  to  Shreveport? 

A.  Oh  yes  sir. 

By  Cammisnoner  Schoonmaker} 

Q.  Your  business  is  groceries? 

A.  Exclusively  groceries.  I  am  a  wholesale 
grocery  merchant  and  cotton  buyer. 

Q.  From  what  point  do  you  procure  your 
supplies? 

A.  From  St  Louis,  Kansas  City,  New  York, 
Philadelphia,  Baltimore,  and  from  the  entire 
United  States.  We  are  just  asmuch  independent 
of  the  market  as  anyone.  Our  country  isan  ag- 
ricultural country.  It  produces  nothing  but 
cotton.  Our  provisions  all  come  from  a  lone 
haul.    Our  sales  are  exclusively  cotton,  which 


is  long  haul  stuff.  Therefore,  we  are  poml. 
iarly  affected  by  it. 

Q.  All  your  business,  both  that  received, 
ana  that  sent  out,  is  long  haul  business? 

A.  It  is  all  lonff  haul  business. 

By  Mr.  BUuicnardt 

Q.  With  reference  to  the  point  suggested  by 
Judge  Cooley  as  to  the  trade  of  Shreveport 
with  St.  Louis  and  Kansas  City;  is  it  not  a 
fact  that  Shreveport  is  the  consuming  point; 
that  is  to  say,  we  consume  everything  we  bring 
from  St  Louis  and  Kansas  City,  and  that  they 
are  theproducing  points? 

A.  We  are  the  aistributing  point  and  con- 
suming point 

Q.  And  they  are  producing  points? 

A.  Yes  sir.  We  have  the  lare&st  distribut- 
ing point  west  of  the  Mississippi  Kiver. 

JaAies  Cranffle  appeared  before  the  Com- 
mission and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr,  Blanchard: 

Q.  You  live  ai  Shreveport? 

A.  Yes  sir. 

Q.  And  are  in  business  there? 

A.  Yes  sir. 

Q.  What  business? 

A.  Brokerage. 

Q.  Western  produce? 

A.  Yes  sir. 

Q.  What  is  the  gross  volume  of  Shreveport's 
bunness  with  reference  to  western  proauce, 
speaking  by  the  year? 

A.  You  mean  taking  the  leading  articles 
separately? 

The  Chairman.  That  is  hardly  worth 
while. 

A.  Qenerally  speaking;  western  produce. 

Q.  What  do  you  mean  by  that?  Do  you 
mean  fiour  and  meal? 

A.  Flour,  meal,  pork  and  bacon.  The  ag- 
gregate amount  received  there  of  meal,  I 
should  say,  was  about — 

The  Cnairman.  You  need  not  give  the 
particulars.    State  generallv. 

Q.  How  many  car  loads? 

A.  About  50,000  barrels  of  meal.  The  car 
loads  vary.  I  can't  estimate  it  by  them;  about 
50,000  barrels  of  fiour.  Of  bacon  and  all  sorts 
of  meat  it  would  be  between  four  and  five  hun- 
dred car  loads  per  year.  Of  grain  the  amount 
will  vary.  It  runs  from  one  hundred  to  two 
hundred  cars  per  month.  It  depends  greatly 
upon  the  crops  that  are  made  in  the  surround- 
ing country. 

Q.  With  reference  to  Shreveport's  being  a 
point  of  distribution:  I  will  ask  you  if  it  is  not 
the  second  or  third  largest  distributing  point 
west  of  the  Misssissippi  River? 

A.  I  think  it  is  about  the  second. 

Q.  I  wish  you  would  explain  the  operations 
of  the  fourth  section  of  this  Act  upon  the 
transportation  of  Shreveport.  What  has  been 
its  effect  and  how? 

A.  Its  effect  has  been  to  shut  us  out  from 
certain  territories  that  we  have  been  getting 
our  supplies  fxom  heretofore. 

Q.  iName  those  territories. 

A.  They  would  be  all  points  on  the  M.  R. 
A  T.,  or  on  the  Missouri  Pacific  system  of 
roads.  I  don't  suppose  it  Is  necessary  to  name 
the  points. 
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Q.  I  win  tflk  joa  to  oanM  the  priBctpal 
pointi? 

A.  KMDsm  Citj  afid  St  Look*  hj  rail,  so  far 
as  the  Iroa  Moantaiit  Boed  is  coacemed,  and 
its  coonectioiis,  and  the  interior  points  in  Kan- 
sas and  Missoori  and  also  the  ritet  points. 

Q.  ShreTeport  has  heretofore  hc^n  getting 
■cheap  throni^  rates  on  the  long  haul  on  those 
articKs? 
A.  Tea  sir. 

Q.  Those  rates  haTebeoa  increased  about 
iiow  much  since  this  law  went  into  effect? 

A.  Ther  increased  on  those  articles  I  hare 
mentioned,  with  the  exception  of  grain,  about 
100  per  cent 

Q.  Would  the  rigid  enforcement  of  that 
-section  result  in  serious  injury  to  the  town  and 
that  section  of  the  countiy  of  which  Bhreye- 
port  is  the  distributing  center? 

A.  Yes  sir;  it  would  shut  it  out  entirely  from 
■certain  sections. 

Q.  Do  you  believe  the  city  would  decline  if 
that  section  is  enforced? 
A.  It  would. 

By  Chmmiiiioner  Morrison: 
Q.  Do  you  mean  by  the  enforcement  of  this 
Act  the  increased  cost  of  canying  from  these 
through  points? 
A.  It  has  become  so. 

Q.  Do  you  mean  the  rates  have  been  in- 
crfased? 
A.  Yes  sir. 

Q.  I  suppose  you  know  there  is  nothing  in 
the  law  increasing  the  rates,  do  you  not? 
A.  Yes  sir;  I  understand  that 
Q.  Does  it  cost  any  more  to  ship  from  Bt* 
Louis  and  Kansas  City  and  tliese  through 
points  down  to  you,  tlian  it  did  before  the  law 
was  passed? 

A.  Wen,  as  I  understand  the  law,  ft  is  this: 
That  they  cannot  make  a  rate  there  unless  all  the 
<Mha  rates  are  made  in  proportion.  That  is  a 
matter  for  the  railroads  to  answer  ratlier  tlian 
me  In  that  way.  lliey  claim  this,  as  I  under- 
atand:  that  they  cannot  reduce  aU  their  rates 
ao  as  to  meet  the  competilioo  that  they  have 
by  rirer  and  otherwise  at  BhreT^>ort  For 
instance,  the  Mksoori  PadHc  BaUroad  and  the 
Texas  A  Pisdfic  has  not  brougiit  a  single  car 
of  western  produce  of  any  kind  to  tfhrereport 
iimiot  this  law  west  into  cflect.  They  cannot 
do  It  BOW  aolMt  the  lOarfsifppf  Bi  ver  and 
tkeY,  aikP.  BoMl;sothatweaceprseticsny 

rootc  frosi  nescfatsg  our 
nrasof  sapply. 

Q.  When  yo«  waj  *'  the  etUcT  you  mesfi 
as  followed  icf 
Tesiir. 

BSfd  tbegeBtlesMB  say  here  that  j 
of  the  reselts  was  that  the  f  reigb  t  had  al«o  | 
OB  the  Mississippi  Kiver  from 
Bl  Jjo/dm  to  Ticfcsbvr^  I 

JL,  Itwas:  wsiv. 
Q.  How  drf  tint  oome  shoot? 
A.  fiinmhr  hecaese  the  oompetitioo  of  the 
-SBllroed  the^r  tikOQglit  wa»  kili«d  and  therefore 
Ifaenr  ooold  raise  tlior  rsles  sod  derive  greater , 
iWBBe  Tubs  the  froffat. 
Q.  Then  it  csne  ^thor  own  action.    The' 

Bill  had  soUiing  to  do 


Q.  Too 


titloo  that  they  had  atet  by  river,  and  allowed 
the  riTor  to  meet  rales  just  enough  below  to 
bring  the  freight  In. 

Q.  What  do  you  mean  by  prohibiting?  The 
law  does  not  say  the  roads  shall  not  carry 
freight  for  any  less  than  they  did  before? 

A.  No;  but  its  effect,  whether  intended  or 
not,  has  been  this:  that  it  has  raised  all  the 
low  rates  and  it  has  not  decreaaed  a  single  high 
rate  on  any  of  the  roads. 

Q.  You  mean  that  after  its  passage  the  rail- 
road people  raised  the  rates? 

A.  The  through  rates;  yes  slrj  while  they 
did  not  change  their  locals. 

Q.  Thev  raised  the  through  rates  without 
lowering  the  locals? 

A.  Yes  sir. 

By  Comi$9i<m$r  Br»(g(g  i 

Q.  You  have  said  that  the  effect  of  the  In- 
terstate Oommeroe  Law  had  been  to  increase 
the  freights,  as  I  understood  you,  upon  all 
other  articles  except  grain? 

A.  No;  100  per  cent  on  the  others.  I  gave  it 
on  the  others  because  100  per  cent  about  covers 
those,  while  grain  is  not  so  muob, 

Q.  About  what  is  it  on  grain? 

A.  It  is  about  d5  to  80  per  cent. 


IsidirBC^  it  imd;  , 
d  Ihefafmndt  Irois 

6. 


sir:  beesaseit  pro- 
nmrtitug  thecomiM;  j 


Is»i»h  H»rdF  appeared  before  the  Oom* 
mission,  and  having  been  duly  sworn  was  ex* 
aminedas  follows: 

By  Mr,  Bl»nch>rd  t 

Q.  What  position  do  you  now  011? 

A.  The  position  of  assistant  general  freight 
and  passenger  agent  of  the  Violuburg.  Hhreve- 
port  A  PacTflo.  and  the  Vicksburg  A  Meridian 
Railroad  Companies. 

Q.  How  long  have  you  held  that  position! 

A.  Some  five  years. 

Q,  Are  you  familiar  with  the  freight  rates 
to  and  from  Hhreveportf 

A.  Yes  sir. 

Q.  Wiiat  was  tim  effect  of  the  going  into 
effect  of  the  Interstats  Comamrc»  ludi  upon 
those  freight  rates  r 

A.  Tlie  effect  was  a  vervmaterisl  advance  in 
oar  Uti^  rates  from  all  points  into  biire^e- 
port. 

Q.  What  was  the  effect  of  tim  going  ioU} 
effect  of  the  Interstats  Commerce  Aju  upon 
the  tfaosportatiofi  of  (r«i^  fr^Mi  6t.  Louis 
south  by  the  St  Louis  A  Ixew  Orieane  Anchor 
Line  of  Sieaiuboats? 

A.  Tiiere  wafe  quite  an  advance  in  rates  from 
6t.  Louifc  U>  Memplas  aod  river  points  soutJu. 

O,  How  much? 

A.  From  bt.  Louis  to  Mempids  on  some  sT' 
tides  as  mucli  as  100  per  ceot. 

O.  And  from  bt.  jJoui*  to  Vlcksburi?? 

A  About  15  per  €«at  on  tJUe  Mime  ane  of 
go<Kte- 

<^.  Was  tl^t  ftdraooe  iu  tLe  ratee  of  fr<^.>rUt 
OD  that  licke  <A  eUMOtea  nubde  iuiJikt&i»^i)  up- 
on the  goibjf  ioto  efltict  of  xhit  ^awt 

A.  On  the  SttBM;  dav. 

<^.  The  &tb  of  Apruf 

A .   Vefe  sir. 

By  iLei^kmirmtmmt 

<^.  Wsfe  it  belort  iut  railroads  put  up  tteir 
ratetit 

A.  Tite  rail  VbrifU  Lad  boeu  sKljuctled,  tu*d 
w«f«  pceipaffed  to  be  in  effect  on  Ute  OlU  vf 
Aprii. 
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Q.  And  this  followed  the  posting  of  railroad 
rates,  which  were  largely  in  advance  of  what 
they  had  been  before? 

A.    Yes  sir. 

By  Mr.  Blanchard : 

Q.  It  is  a  fact,  is  it  not,  that  the  Commission 
suspended  temporarily  the  operations  of  the 
fourth  section  upon  the  lines  of  railroad  in- 
cluded within  the  Southern  Railway  &  Steam- 
ship Association? 

A.  Yes  sir. 

Q.  When  that  suspending  order  went  into 
effect  what  did  the  Ajichor  Line  of  Steamers 
do? 

A.  They  reduced  the  rates  to  the  figures 
that  were  in  effect  prior  to  the  6th  of  April. 

Q.  They  reduced  them  immediately? 

A.  Yes  sir. 

Q.  What  is  the  distance  from  Yicksburg  to 
Bhreveport  by  rail? 

A.  It  is  170  miles  from  Delta,  right  opposite 
Yicksburg,  to  Shreveport 

Q.  Then  the  Mississippi  River  at  Yicksbure 
would  be  a  competing  line  to  Shreveport,  would 
it  not? 

A.  It  would  be  a  competing  line  a^inst  our 
line  by  way  of  New  Orleans  and  Red  River. 

Q.  And  against  the  Texas  &  Pacific  Line? 

A.  Yes  sir. 

By  the  Chairman: 

Q.  When  the  railroads  obtained  the  order  of 
suspension  they  put  down  their  long  haul  rates, 
did  thej  not? 

A.  To  the  same  figures  that  were  in  effect. 

Q.  And  the  steamooats  put  down  their  fig- 
ures, following  the  railroads,  just  as  they  fol- 
lowed them  when  the  railroads  went  up? 

A.  Yes  sir. 

By  Chmmisnaner  3ra,gg : 

Q.  When  the  railroads  raised  their  rates  at 
competing  points  after  the  Interstate  Com- 
merce Law  went  into  effect,  did  they  lower 
their  rates  at  local  points? 

A.  To  some  extent,  yes  sir;  not  very  mate- 
rially. They  did  not  lower  them  excepting 
where  the  rates  that  they  desired  to  operate  at 
the  junction  points  forced  a  reduction  to  com- 
ply with  the  terms  of  the  law. 

By  Mr.  Blanchard : 

Q.  Has  the  fourth  section  been  temporarily 
suspended  on  the  Y.  S.  &  P.  ? 

A.  Yes  sir 

Q.  Has  it  been  on  the  Texas  &  Pacific? 

A.  Not  that  I  am  aware  of. 

By  Commissioner  Walker : 

Q.  Have  you  been  in  the  habit  of  charging 
less  from  Yicksburg  to  Shreveport  than  ^om 
Yicksburg  to  other  points  on  your  line  between 
Shreveport  to  Yicksburg? 

A.  Yes  sir. 

Q.  How  much  did  you  charge  for  flour  from 
Yicksburg  to  Shreveport? 

A.  I  couldn't  tell  you  exactly  unless  I  had 
the  rate  sheets. 

Q.  I  am  not  talking  about  the  joint  tariff. 
I  am  talking  about  your  local  tari£r? 

A.  I  think  the  rates  to  Shreveport  were  on 
an  average  about  50  per  cent  less  than  they 
were  to  local  stations  intermediate. 

Mr.  Sheldon.  Some  time  since  I  filed  an 
application  for  a  suspension  of  the  fourth  sec- 
tion as  to  business  from  New  Orleans  to  the 
Missouri  River.  I  have  received  a  letter  in  reply, 


signed  by  Mr,  Ckmimissioner  Walker,  saying 
that  the  matter  would  be  taken  under  hearing. 
Allow  me  to  inquire  now  as  to  when  it  will  be 
convenient  for  the  Commission  to  take  it  up^ 

The  Chairman.    Now;  at  this  time. 

Mr,  Sheldon.  I  presume  the  Commission 
has  thepetition  here.    I  have  a  transcript. 

The  Chairman.  Yes  sir;  we  have  it  here. 
You  may  proceed  at  once. 

The  Chairman.  In  order  to  avoid  anj 
misapprehension,  I  will  say  this:  we  will  re- 
ceive evidence  in  regard  to  any  of  these  prop- 
ositions separately,  or  will  receive  it  all  togeth- 
er. When  you  have  a  witness  who  will  speak, 
to  several  petitions,  you  may  examine  him  ful- 
ly as  to  all.  It  will  save  a  good  deal  of  repe- 
tition, probably. 


W.  W.  Finley^  who  had  been  previously 
sworn  and  examined,  was  recalled  and  further 
examined  as  follows 

By  iff.  Sheldon  t 

Q.  Will  you  please  state  what  lines  of  trans- 
portation there  are  from  New  Orleans  to  Kan- 
sas City,  Atchison,  Leavenworth,  and  adjacent 
points  in  the  State  of  Kansas  and  St.  Joseph, 
in  the  State  of  Missouri,  to  Omaha,  in  the- 
State  ef  Nebraska,  and  Council  Bluffs,  in  the 
State  of  Iowa,  and  points  adjacent  thereto,  or 
those  points  which  are  considered  in  trafilc 
circles  as  Missouri  River  points? 

A.  The  rail  lines  that  have  immediately  com- 
peted for  that  business  from  New  Orleans  are 
the  Texas  &  Pacific  Railway^  the  Illinois  Cen- 
tral Railroad,  and  the  L.  N.  O.  &  T.  Railway. 
Neither  of  these  lines  run  directly  to  that  ter- 
ritory, but  are  dependent  upon  their  various 
connections  to  get  there.  There  are  also  water 
and  rail  routes  to  the  same  territory,  through 
Memphis  and  through  St.  Louis,  by  boats  ta 
those  points,  and  rail  thence. 

Q.  You  may  state  to  the  Commission  over 
what  lines  the  Texas  &  Pacific  reaches  those 
points? 

A.  The  Texas  &  Pacific  Railway,  in  that 
business,  connects  with  the  Missouri  Pacific 
system;  with  the  Missouri,  Kansas  &  Texas 
road  of  the  Missouri  Pacific  system,  connecting 
with  that  line  at  Mineola,  Texas. 

Q.  State  if  the  Missouri,  Kansas  A  Texas 
Railroad  reaches  Kansas  City  directly? 

A.  They  do  not.  They  reach  Kansas  City 
over  the  Missouri  Pacific  main  stem. 

Q.  How  do  they  reach  the  places  northward  f 

A.  The  Missouri  Pacific  Railroad  extends  to 
Council  Bluffs,  which  they  reach  by  crossing 
the  Missouri  River,  from  Omaha,  on  the  bridge. 

Q.  State  to  the  Commission  through  what 
States  and  Territories  the  transportation  lines 
by  rail  pass  in  reaching  those  Missouri  River 
points? 

A.  They  pass  through  Louisiana,  Texas,  In- 
dian Territory,  Arkansas,  Missouri,  Kansas, 
Nebraska,  and  into  Iowa  to  get  to  Council 
Bluffs. 

Q.  I  wish  you  would  state  to  the  Commisdon 
the  extent  of  business  between  New  Orleans 
and  the  Missouri  River  points  during  the 
months  of  October,  November  and  December 
last,  on  the  line  of  the  Texas  &  Pacific,  in- 
cluding return  freights? 

A.  The  business  from  New  Orleans  to  that 
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Territory  is  very  large  in  the  peculiar  products 

'Of  Louisiana,  sugar,  rice  and  molasses.    The 

Texas  &  Pacific  Kailroad  carried  in  the  months 

^f  October,  November  and  December  to  that 

territory  about  250  car  loads — I  am  mistaken 

^bout  that;  that  number  includes  the  freight 

which  has  passed  through  New  Orleans  and 

over  the  Texas  &  Paciffc  Railroad,  imported 

from  abroad,  such  as  tin,  plate,  earthen  ware 

^md  Liverpool  salt    The  amount  of  business 

.«outh  bound  from  Kansas  City  has  not  been 

what  we  think  we  can  develop  it  to,  because 

we  have  been  somewhat  restricted,  owing  to 

lack  of  facilities  for  handling  the  goods. 

Q.  You  may  state  what  the  character  of  re- 
turn freight  is  from  those  points  to  New  Or- 
leans? 

A.  It  is  western  produce. 

Q.  Name  the  articles? 

A.  Bacon,  principally,  and  grain. 

Q.  Tou  may  state  to  the  Commission  whether 
the  road,  as  a  rule,  gets  return  freight  when  it 
•carries  freight  into  that  territory? 

A.  Yes  sir;  as  a  rule  it  gets  return  freight. 

Q.  So  it  is  carried  both  ways? 

A.  Yes  sir;  there  is  a  large  field  for  return 
-freight. 

Q.  State  to  the  Commission  the  extent  and 
character  of  the  business  between  New  Orleans 
And  Missouri  River  points,  particularly  in 
Texas? 

A.  Texas,  like  Shreveport,  draws  a  great 
-deal  of  western  produce  from  that  territory, 
particularly  during  the  seasons  like  the  last  m 
Texas,  where  they  have  had  a  severe  drought, 
And  been  unable  to  raise  anything,  in  any  large 
degree,  at  home.  The  same  causes  which 
would  prevent  our  engaging  in  business  from 
Kansas  City  to  New  Orleans,  exists  as  in  the 
case  of  Shreveport.  It  would  force  a  reduction 
in  our  intermediate  business  to  a  larger  per 
•cent  than  we  would  have  to  make,  even  if  en- 
gaged in  Shreveport  traffic. 

Q.  How  does  the  volume  of  business  from 
l^^ew  Orleans  to  Texas  points  compare  with 
that  from  New  Orleans  to  Missouri  River 
points? 

A.  From  a  rough  estimate,  I  should  say  it  is 
five  to  one  in  favor  of  Texas. 

Q.  Can  the  Texas  &  Pacific  afford  to  sacrifice 
its  Texas  revenue? 

A.  No  sir. 

Q.  You  may  state  what  has  happened  in  re- 
lation to  the  business  to  and  from  Missouri 
River  points? 

A.  The  effect  has  been  a  total  suspension,  so 
far  as  the  Texas  &  Pacific  Railway  is  concerned. 

Q.  Why  has  it  suspended  business? 

A.  From  the  fact  that  it  was  absolutey  nec- 
essary that  we  should  preserve  our  intermedi- 
ate business. 

Q.  What  has  been  the  action  of  competing 
lines  in  that  connection? 

A.  Competing  lines  have  engaged  in  the 
trafiAc  between  Kansas  City  and  New  Orleans. 

Q.  State  how  they  could  do  it  while  we  could 
not? 

A.  My  understanding  is  that  one  of  the  lines, 
.a  competitor  of  ours,  running  between  New 
Orleans  and  Memphis— the  Mississippi  Valley 
route— found  that  the  largest  percentage  of  its 
business  was  through  business.  Its  line  paral- 
Mb  the  Mississippi  River.    Its  local  rates  were 

8. 


consequently  low,  and  they  found  it  to  their 
advantage  to  reduce  the  intermediate  territory 
sufficiently  to  admit  of  their  enga^ng  in  Mis- 
souri River  traffic.  Since  then,  It  is  my  under- 
standing that  those  roads  are  engaging  in  this 
traffic  under  a  suspension  by  the  Commission 
of  the  fourth  section. 

Q.  That  is  to  say,  they  are  engaging  in  the 
traffic  because  the  law  has  been  suspended? 

A.  Yes  sir. 

Q.  Will  you  state  to  the  Commission  how 
the  line  of  the  Texas  &  Pacific  and  its  connect- 
ing lines  to  Missouri  River  points  compares  in 
length  with  other  lines? 

A.  It  is  somewhat  longer. 

Q.  How  much? 

A.  About  200  miles. 

Q.  What  is  the  character  of  the  track,  so  far 
as  trades  and  bridges  are  concerned? 

A.  They  are  heavier,  and  it  is  more  costly  to 
operate. 

Q.  How  much  business  is  there  in  the  Indian 
Territory  this  side  of  the  Missouri  River? 

A.  The  local  business  in  the  Indian  Territory 
does  not  amount  to  much. 

Q.  But  the  local  business  in  Texas  is  very 
large? 

A.  Yes  sir. 

Q.  Can  you  estimate  to  what  extent  there 
would  be  a  loss  to  the  revenue  of  the  Texas  & 
Pacific  Railway,  if  it  should  sacrifice  its  local 
rates  in  order  to  move  the  through  business  to 
the  Missouri  River  points? 

A.  It  couldn't  pay  its  operating  expenses  if 
it  did. 


L.  Lipmaiiy  President  of  the  First  National 
Bank  of  Yazoo  City,  appeared  before  the  Com- 
mission and  was  duly  sworn. 

The  Chairman.  You  may  proceed  to 
make  your  statement  in  your  own  way. 

The  Witness.  I  wish  to  state,  in  accordance 
with  the  petition  which  I  have  had  the  honor 
to  present  to  you,  that  article  four  of  the  In- 
terstate Commerce  Bill  deprives  us  of  the  ben- 
efits arising  from  the  competition  between  the 
railroad  and  the  river.  Since  the  new  tariff  of 
the  railroad  has  gone  into  effect,  we  have  virt- 
uallv  lost  all  communication  of  freight  with 
the  interior  or  from  other  States.  That  is  really 
for  the  present  the  effect  of  this  Bill  and  the 
rates  that  have  been  established  since  under  it. 
In  addition  to  this  petition  I  have  a  compara- 
tive schedule  of  rates  attached  thereto  for  your 
kind  consideration. 

By  Commissioner  lBra,ggi 

Q.  Yazoo  City  is  situated  on  the  Yazoo 
River,  is  it  not? 

A.  Yes  sir. 

Q.  How  far  from  the  Mississippi  River? 

A.  About  100  miles. 

Q.  Is  the  Yazoo  River  navigable  all  the 
year  to  Yazoo  City? 

A.  ItiB. 

Q.  By  boat? 

A.  Yes  sir. 

Q.  What  is  the  competition  now  at  Yazoo 
City  between  rail  and  boat? 

A.  The  difference  at  present  is  in  many  in- 
stances about  8  to  10  per  cent  in  favor  of  the 
river. 

Q.  You  mean  the  river  charges  about  that 
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much  lower  than  the  boats,  or  gets  that  mach 
more  of  the  business? 

A.  No  sir;  the  river  charges  at  present  prob- 
ably from  8  to  10  per  cent  less  than  the 
railroad  to  many  points. 

Q.  What  effect  does  that  have  upon  the  rail- 
road transportation? 

A.  The  railroad  heretofore  on  account  of  Its 
rapid  transportation  probably  has  secured  from 
80  to  85  per  cent  of  the  trafQc  from  and  to 
Yazoo  City. 

Q.  About  what  amount  of  business  do  you 
do  at  Yazoo  City? 

A.  I  should  estimate  we  do  a  business  aggre- 
gating about  fiye  or  six  million  dollars. 

Q.  What  is  your  population? 

A.  Aggregating  thirty-flve  or  thirty-eight 
hundred. 

Q.  About  what  amount  of  cotton  does  Yazoo 
City  ship? 

A.  About  80,000  bales. 

Q.  Any  other  products  besides  cotton? 

A.  None  shipped  from  there. 

Q.  Do  you  do  much  business  from  the 
Northwest  in  the  way  of  meat  and  grain? 

A.  We  do.  We  are  excluded  for  the  pres- 
ent from  doing  business  with  Chicago  or  Kan- 
sas City,  our  former  places  of  supply  for  meat 
and  grain.  The  rates  have  advanced  as  much 
as  200  per  cent  or  about  that.  It  is  stated  in 
the  petition. 


J.  C.  Haskell  appeared  before  the  Com- 
mission and  having  been  duly  sworn,  said: 

Mr.  Chairman  and  Qentleman:  I  was  re- 
quested by  the  asent  of  the  Illinois  Central  Rail- 
road, to  appear  here  in  behalf  of  the  American 
Salt  Company  and  present  their  petition  in  sup- 
port of  the  request  of  that  road  that  they  be 
relieved  from  the  action  of  the  fourth  clause 
of  the  Bill  regulating  commerce  in  so  far  as 
the  hauling  ofsalt  produced  by  the  American 
8alt  Company,  and  shipped  from  Uieir  idnes 
to  Chicago  is  concerned. 

(The  witness  then  submitted  a  statement  in 
writing,  after  which  he  proceeded). 

In  support  of  the  statement  which  I  have 
made,  with  regard  to  the  quality  of  the  salt,  I 
simply  beg  leave  to  submit  a  sample  of  our 
proauct.    (Presents  sample). 

By  Oommimoner  Walker: 

Q.  Where  is  your  establishment? 

A.  New  Ibena,  Parish  of  Iberia,  State  of 
Louisiana. 

Q.  How  far  from  New  Orleans? 

A.  One  hundred  and  twenty-five  miles  from 
New  Orleans. 

By  CommMoner  Schoonmaker: 

Q.  What  is  the  peculiarity  of  your  salt? 

A.  Simply,  it  is  a  rock  salt  which  can  be 
crushed  and  is  suitable  for  heading  mess  pork. 
It  comes  in  competition  with  the  Turk's  Island 
and  Mediterranean  salt.  No  other  salt  of  that 
kind  is  produced  in  the  United  States.  It  is 
the  only  rock  salt  mine  of  the  kind  operated 
in  the  United  States. 

Q.  Are  there  not  salt  mines  in  western  New 
York? 

A.  There  Is  one  that  is  partially  open  and 
from  which  I  got  a  sample  within  the  last  few 
days.  It  is  not  the  same  quality  as  this  salt, 
and  is  not  suitable  for  the  same  purposes,  as 


stated  to  me  by  Mr.  Armour,  Washington 
Butcher  and  other  prominent  packers  at  C^i- 
caeo,  owing  to  the  fact  of  there  being  foreign 
substances  mixed  through  the  salt. 

By  Commmioner  Morrison: 

Q.  At  what  price  do  you  sell  your  salt? 

A.  $2.25  f.  o.  b.  on  the  cars. 

Q.  For  how  much? 

A.  For  a  ton  sir. 

Q.  How  much  would  a  bushel  be? 

A.  I  don't  know  exactly.  We  always  deaf 
in  tons.  We  always  sell  lar^e  quanties.  Di- 
vide 40  into  225  and  it  will  give  you  about  tho 
price. 

By  the  Chairman: 

Q.  At  what  points  does  your  salt  come  into- 
competition  with  fore^n  salt? 

A.  At  Chicago.  We  ship  exclusively  this 
grade  and  only  to  the  large  packers  of  Chica- 
go. We  don't  pretend  to  compete  with  any 
other  grade  of  salt.  We  are  only  able  to  sup- 
ply the  Chicago  packers  because  they  have  to* 
get  their  other  supplies  from  Europe. 

By  Commiiaioner  Morrison: 

Q.  It  would  cost  about  five  and  a  half  cents- 
a  bushel? 

A.  About  that  sir. 

Q.  Do  you  know  the  relative  cost  of  their 
salt? 

A.  They  have  to  take  it  to  New  York,  tar- 
iff as  their  basis,  via  rail,  but  what  they  can 
do  by  the  lakes  I  don't  know.  I  have  a  state- 
ment from  Jay  Martin,  who  is  the  agent  of  the- 
Michigan  Salt  Association,  that  they  can  reach 
Chicago  with  foreign  salt  through  the  lakes  and 
sell  at  an  even  piTce  with  us.  The  packers, 
though,  give  the  preference  to  our  salt  over 
foreign  salt,  believing  it  to  be  a  superior 
quality. 

By  Commiadoner  Walker: 

Q.  How  do  you  ship? 

A.  In  bulk.  The  cars  of  the  Illinois  Central* 
Railroad  are  backed  into  the  mine  and  loaded 
there,  and  bulk  is  not  broken  until  they  are  de- 
livered at  the  stock  yards  at  Chicago. 

H.  C.  Waite  of  the  State  of  Minnesota, 
temporarily  in  New  Orleans,  appeared  before* 
the  Commission  and  was  duly  sworn. 

The  Chairman:  Is  your  statement  a  state- 
ment of  facts? 

The  Witness.  Partially  facts  and  par- 
tially argument. 

The  Chairman.  If  it  Is  a  statement  of  ar- 
gument you  had  better  file  it  with  the  clerk. 
We  are  simply  taking  evidence  now. 

The  Witness.  It  is  partially  argumenta- 
tive, but  it  is  very  short. 

The  Chairman.  You  ma^  go  on.  (After 
the  witness  had  read  a  part  of  his  paper).  As 
I  understand  your  paper,  it  is  an  argument 
against  the  law? 

The  Witness.    Yes  sir. 

The  Chairman.  We  have  nothing  to  do 
with  that.  The  propriety  and  Justice  of  the 
law  has  been  settled.  If  you  have  any  facts  to 
show  there  are  special  and  exceptional  reason* 
why  an  order  should  be  made,  exempting  any 
of  these  petitioners,  or  upon  another  line  from 
the  effect  of  this  law  generally,  which  we  take- 
to  be  Just  and  proper,  you  msy  present  those- 
facts,  and  we  will  be  glad  to  have  them;  but 
the  argument  is  entirely  out  of  place  before  us. 
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Suantities  as  we  do.  In  nine  cases  out  of  ten 
le  places  tributary  to  us  wouldn't  be  able  to 
buy  in  carload  quantities  as  we  do  to  got  the 
better  rate.  The  margin  in  selling  the  goods 
is  very  low  indeed. 

Q.  If  tlie  rates  were  reduced  to  tliem,  it 
would  not  hurt  them,  would  it? 

A.  If  they  were  buying  the  same  quantities, 
I  presume  it  would  not  hurt  them  at  all. 

By  Commissioner  3ra,ggi 

Q.  What  competitive  lines  have  you  at  Jack- 
son? 

A.  The  Illinois  Central  Railroad  crosses  us 
north  and  south,  and  Queen  &  Crescent  cross- 
•es  us  east  and  west.  We  have  a  local  rail- 
road runnine  from  Natchez,  Mississippi,  to 
Jackson.  We  have  also  a  local  road  under  the 
auspices  of  the  Dlinois  Central  Road  that  runs 
irom  our  town  to  the  Yazoo  delta. 

Q.  What  road  is  that? 

A.  The  Yazoo  Valley  Road. 

Q.  Then  you  have  a  road  from  Jackson  to 
Vicksburg? 

A.  That  is  the  Vicksburg  &  Meridian  Road. 
It  crosses  us  east  and  west. 

Q.  Is  the  Pearl  River  navigable  at  all  at 
Jackson? 

A.  No  sir.  Some  effort  has  been  made  to 
have  it  made  so. 

Q.  They  give  you  competitive  rates  at  Jack- 
son? 

A.  Yes  sir. 

Q.  How  does  your  rate  compare  with  the 
Meridian  rate? 

A.  I  don't  know  the  Meridian  rate,  but  the 
Jkleridian  rate  is  less  than  our  rate. 

Q.  Do  you  know  about  how  much? 

A.  No  sir,  I  do  not;  but  a  gentleman  from 
our  town  whose  business  it  is  can  give  you  ex- 
actly that. 

Q.  How  does  your  rate  compare  with  the 
Vicksburg  rate? 

A.  The  Vicksburg  rate  is  very  much  less 
than  ours. 

Q.  You  then  have  not  the  same  low  through 
rate  that  Vicksburg  and  Meridian  have,  but 
still  you  have  a  through  rate  that  is  allowed 
you  that  is  less  than  tiiat  of  other  local  points 
along  the  road.  That  I  understand  to  be  your 
situation? 

A.  Yes  sir. 

Q.  What  is  the  population  of  Jackson? 

A.  About  seven  to  nine  thousand;  perhaps 
nine  thousand. 

Q.  Have  you  any  factories  there? 

A.  Our  cotton  mills  have  been  destroyed. 
We  haven't  had  any  since. 

Q.  Have  you  any  other  industries  there? 

A.  We  have  the  largest  compress  perhaps 
4hat  is  anywhere.  There  is  no  larger.  We 
have  cotton  seed  oil  mills,  and  then  we  have 
two  plough  factories. 

Q.  Do  they  do  any  considerable  business? 

A.  Oh,  yes  sir;  they  supply  most  of  the 
ploughs  that  are  sold  in  our  country,  with  the 
exception  of  what  Avery,  from  Louisville, 
sells. 

By  Mr,  Stahlman; 

Q«  You  stated  that  freights  from  the  West 
^omg  to  €k>odman,  passed  through  Goodman 
to  Jackson,  and  were  then  returned.  Is  that 
true? 


A.  That  mav  be  true  with  reference  to  the 
Illinois  Central  Railroad. 

Q.  Is  it  not  true  that  the  rate  to  Goodman  is 
based  on  Jackson,  and  freight  coming  from 
the  West  to  Goodman  would  stop  at  Goodman? 

A.  I  think  not  sir.    I  don't  know. 


Oliver,  Secretary,  Treasurer  and 
General  Manager  of  the  Mississippi  Mills, 
Wesson,  Mississippi,  appeared  before  the  Com- 
mission and  said : 

I  had  the  honor  to  address  the  Commission 
at  Washington  City,  on  the  11th  of  April;  on 
the  subject  that  I  beg  to  be  heard  on  this  morn- 
ing, and  that  is  with  reference  to  special  rates 
for  our  mills;  or  rather,  for  permission  for  the 
road  upon  which  we  are  located,  the  Illinois 
Central,  to  grant  us  special  rates,  as  has  been 
the  custom  with  us  since  we  first  established 
our  mills  there.  I  have  a  statement  to  make 
with  reference  to  it. 

The  Chairman.  If  it  is  a  statement  of 
facts,  you  may  read  it. 

The  Witness.  (After  having  read  the  state- 
ment.) This  letter  has  reference  to  a  former 
letter,  a  copy  of  which  has  been  placed  with 
this  communication,  and  also  a  statement  in 
connection  therewith.  There  may  be  some- 
thing about  the  statement  that  may  need  ex- 
planation. 

ComTmssioner  Schoonmaker.  Explain  any- 
thing you  wish. 

The 'Witness.  This  statement,  gentlemen, 
shows  that  our  mills  shipped  in  manufactured 
goods  1,840,464  pounds  of  goods  manufact- 
ured out  of  cotton  and  wool.  We  also  manu- 
facture a  great  many  goods  in  the  way  of  jean 
pants  that  we  ship  from  here  to  New  Orleans 
for  their  manufacture,  and  pay  the  freight  on 
them,  and  then  ship  Uiem  back  to  the  mills, 
and  they  are  sold.  The  sum  total  is  2,148.454 
pounds  of  goods,  and  the  casing  in  which  they 
are  placed.  The  average  rate  of  freight  ou 
them  is  about  $12,860  that  we  pay.  We  receive 
in  addition  to  that  a  large  amount  of  supplies 
in  the  way  of  drugs,  etc. ,  from  the  East.  Some 
come  over  the  railroads,  but  the  bulk  of  them 
come  by  the  Morgan  Line  and  up  to  the  mills 
by  the  Illinois  Central  Railroad.  We  receive 
in  that  way  520.859  pounds.  The  freight  on 
that  averageb  from  sixty  to  seventy-five  cents 
per  hundred.  The  freight  on  our  goods  is 
sixty.  The  total  freight  amounts  to  some 
$25,000,  and  that  embraces  also  520,859  pounds 
of  wool  we  pay  the  freight  on,  getting  it  from 
Texas.  California  and  oiaer  points.  The  sum 
total  of  our  freights  paid  out  under  the  special 
arrangement  we  have  with  the  road,  and  have 
had  since  we  first  went  into  operation,  is 
$25,000.  When  this  Interstate  Law  went  into 
effect  on  the  5th  of  April,  and  up  to  date,  the 
rates  of  freight  were  increased  upon  us  from 
100  to  150  per  cent  For  instance,  we  had  a 
rate  of  freight  to  Chicago  of  fifty-five  cents, 
and  it  wa|i  increased  to  $1.57;  to  8t.  Louis  fif- 
ty-four cents,  and  it  was  increased  to  $1.45. 
Nashville  and  Louisville  and  all  the  other 
points  are  in  the  same  proportion. 

By  Commissioner  3ra,ggi 

Q.  Fifty-five  cents  per  hundred  pounds? 

A.  Yes  sir.  Our  special  rate  to  Chicago  is 
fif ty-five,  and  the  reason  we  have  to  get  thoae 
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rates  is  this:  We  are  manufacturing  goods  in 
competition  with  other  manufacturers  of  the 
United  States.  We  ship  our  goods  all  the  way 
irom  New  York  to  San  Francisco.  About  the 
tint  of  April  we  shipped  two  car  loads  of  sew- 
ing twine  to  San  Francisco.  We  make  a  great 
<ieal  of  it;  have  machinery  especially  for  it. 

By  CknnmistMner  Schooninaker : 

Q.  What  do  you  manufacture  generally? 

A.  The  work  of  our  manufactory  is  fine 
Jeans,  gingham  plaids,  checks,  cotton,  cotton 
edging,  sheeting,  etc.  It  is  a  cotton  and  wool- 
en mill  combined.  We  have  rising  a  million 
of  dollars  invested  there;  and  I  can  tell  you  if 
we  have  got  to  pay  the  rates  it  seems  to  me  we 
would  have  to  pay  under  the  operation  of  this 
law,  I  don't  see  but  we  would  have  to  move 
our  enterprise.  We  have  built  up  a  town  there 
of  some  8,500  people.  We  work  800  hands. 
We  have  built  up  quite  a  large  town  in  Uie  in- 
terior. The  mill  supports  the  whole  thing, 
and  the  country  is  built  up  by  it.  That  is  our 
condition.  I  was  handed  some  otider  papers 
here  from  lumber  men  and  the  like.  (Submits 
papers  to  Commission.)  If  there  is  anv  ques- 
tion you  would  like  to  ask  me,  I  will  be  glad 
to  answer. 

By  Oomrnittiontr  Brag^g^ : 

Q.  The  railroads  give  you  special  rates  on 
your  manufactured  goods  and  on  the  materials 
you  use  in  manufacturing  them? 

A  Yes  sir;  that  was  tne  arrangement  made 
with  them  when  we  first  went  there. 

Q.  Those  special  rates  are  a  good  deal  lower 
than  the  general  rates  of  freight,  are  they  not? 

A  Yesaip. 

Q.  On  similar  goods? 

A  On  similar  goods;  yes  sir. 

Q.  Do  you  know  whether  it  is  true  as  a 
matter  of  fact  that  the  railroads  of  the  United 
States  pursue  the  same  course  in  regard  to 
manufacturers  in  the  Eastern  otates,  the  North- 
em  States,  and  the  Western  States  that  they 
pursue  towards  you  in  giving  special  rates? 

A.  That  is  my  understanding;  that  these 
rates  are  given  us  to  enable  us  to  compete 
with  our  competitors  from  the  East,  West,  and 
North. 

Q.  And  because  the  railroads  in  those  States 
give  special  rates  there.    Is  that  true? 

A  I  do  not  know  whether  it  is  true  or  not 
I  suppose  it  is  true. 

Q.  I  ask  what  you  know  about  it? 

A.  I  do  not  know.    I  can  say  this,  in  ex- 

Slanation,  and  perhaps  it  will  lead  you  to  un- 
estand  what  I  know  about  it.  Here  is  Colum- 
bus, G^rgia,  for  instance.  The  Eagle  and 
Phcenix  are  competitors  of  ours.  They  will 
have  a  rate  to  Cincinnati,  or  a  rate  to  St.  Louis 
or  any  other  point.  This  road  will  give  us  the 
same  rate.  Wherever  they  have  got  rates  they 
will  give  us  the  same  rate.  They  give  us  the 
same  rate  to  Columbus,  Qeorgfa,  to  Atlanta, 
to  Augusta,  to  Macon,  Savannah  and  Charles- 
ton, and  we  sell  goods  to  all  those  places.  We 
have  rates  golnfl^  through  to  those  points.  But 
for  that  we  couldn't  compete  with  our  compet- 
itors at  those  points.  At  Louisville,  for  in- 
stance, we  sell  a  great  many  goods  in  the  same 
way,  and  St.  Louis  and  Chicago.  Manufact- 
ured goods  are  sold  on  a  very  dose  margin. 

A.  W.  Houston*  Attorney  for  the  San  An- 
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tonio  &  Aransas  Pass  Railway,  appeared  be- 
fore the  Commission  and  presented  a  petition 
on  behalf  of  that  railway,  asking  for  a  sua- 
peiision  of  the  fourth  section  of  Uie  Act,  and 
said: 

That  petition  is  verified  by  the  treasurer  and 
traffic  manager  of  the  railroad  company,  as  is 
also  the  exhibit  of  freight  rates  attached.  The 
exhibit  of  freight  rates  attached  shows  the 
comparative  rate  between  water  and  rail.  The 
rates  between  New  York  and  Boston  and  Cor- 
pus Christi  by  water  on  1st,  2d,  8d,  and  4th 
class  freight  are  $1.26,  $1.11,  $1.01,  and  86 
cents.  By  rail  they  are  $1.60,  $1.85,  $1.22, 
and  $1.09;  showing  the  difference  between  the 
rates  now  by  rail  and  the  rates  at  present  estab- 
lished by  water.  The  water  rates  the  railroad 
company  must  meet,  in  order  to  compete  for 
freights  to  and  from  Corpus  Christi  and  those 
points  to  which  Corpus  Christi  has  water 
routes.  Take  the  item  of  wool  from  Corpus 
Christi  to  New  York.  There  is  a  very  large 
shipment  of  wool  at  this  particular  season  of 
the  year.  It  is  lust  the  clipping  season,  when 
the  uiipments  of  wool  are  made.  They  will 
all  be  made  inside  of  the  next  ninety  days  for 
the  wool  season.  The  rate  bv  water  is  seven- 
ty-five cents  from  Corpus  Christi  to  the  eastern 
markets.  The  rate  by  rail  is  $1.45.  In  order 
to  meet  that  water  rate  the  wool  will  have  to 
be  permitted  to  come  down  to  at  most  seventy- 
five  cents.  It  is  the  same  way  with  all  other 
freights. 

By  OomnUsgioner  Walker: 

Q.  When  it  goes  by  water  you  bring  it  down 
to  Corpus  Christi  from  the  interior? 

A.  Corpus  Christi  is  a  local  market  for  wool. 
The  wool  is  brought  in  there  by  the  wool 
grower  and  it  is  marketed  there  to  the  dealer 
or  shipper;  and  when  they  get  ready  to  ship  it 
to  the  competitive  markets  they  ship  it  by 
water  of  course,  as  long  as  thev  can  get  it  for 
about  half  rates;  and  the  railroad  company 
cannot  compete  for  that  freight  for  the  reason 
that  the  line  only  extends  from  San  Antonio  to 
Corpus  Christi,  and  being  really  only  a  local 
road  and  having  no  through  connections  ex* 
cept  over  these  other  roads,  and  the  rates  for 
its  through  traffic  being  more  or  less  depend- 
ent upon  the  rates  which  the  other  roads  es- 
tablish to  ttan  Antonio,  they  will  establish  a 
rate  to  San  Antonio,  and  this  road  being 
onlv  uibutary  to  them  in  a  measure  must 
maintain  that  rate.  Under  the  enforcement  of 
section  four  they  can't  go  below.  If  they  did, 
they  would  be  charging  more  for  a  short  haul 
than  for  a  long.  I  will  state  also  that  the  pe- 
tition is  accompanied  by  an  exhibit  signed  by 
all  the  shippers,  merchants  and  dealers  in 
Corpus  Christi. 

Q.  You  want  to  carry  it  for  less  from  Cor- 
pus Christi  to  New  York  than  they  do  from 
ttan  Antonio  to  New  York? 

A.  We  don't  ship  from  San  Antonio  direct 
to  New  York,  but  that  is  the  idea.  We  want 
to  charge  less  from  Corpus  Christi  to  New 
York  than  we  charge  from  an  intermediate 
point  to  New  York.  We  want  to  charge  less 
for  the  long  haul  than  for  the  shorter  haul, 
for  the  reason  that  at  the  long  haul  we  meet 
with  this  water  competition.  I  will  state  to 
the  Commission  that  I  have  the  traffic  man- 
ager of  the  San   Antonio  ^  Aransas   Pasa 
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Road  present.  It. is  a  new  road  and  a  very 
small  one.  If  the  Commission  would  wish  to 
cross  examine  him  upon  any  of  the  statements 
made  in  that  petition  or  the  exhibits  attached, 
he  is  presest  and  will  testify. 

By  the  Chairman:  It  is  for  you  to  say 
whether  you  want  to  examine  him  or  not.  I 
don't  know  as  we  care  to  cross  examine  him. 


John  J.  Graeard  appeared  before  the 
Commission,  was  duly  sworn  and  presented  a 
memorial  from  the  Chamber  of  Commerce  of 
New  Orleans. 

By  the  Chairman: 

Q.  Do  you  wish  to  make  any  statement  in 
addition? 

A.  Nothing;  only  to  say  I  feel  we  have 

Suite  an  opposition  by  railroad  interests,  while 
le  people  are  not  represented  here.  They 
have  but  little  to  say.  Theyleaye  this  matter 
in  vour  hands  for  justice.  The  people,  in  my 
judgment,  are  not  represented.  From  my  ex- 
perience, you  have  not  heard  the  side  or  the 
the  people,  but  the  railroads  and  those  who 
are  tickled  by  railroad  interests  are  very  well 
represented  here.    The  people  are  not. 

Q.  Are  there  any  persons  here  present  or 
whose  attendance  you  can  procure  this  after- 
noon? 

A.  There  are  representatives  here  from 
other  bodies  that  will  bring  some  evidence. 

Q.  If  you  will  hand  up  any  names  before 
our  adjournment,  or  on  our  coming  in  in  the 
evening,  we  will  call  them. 

A.  ionly  wish  to  say  I  feel  on  oath  that  the 
railroad  interests  and  people  who  are  especially 
favored  are  well  represented  here,  but  the  peo- 
ple are  not;  and  you  being  appointed  by  a 
t^resident  who  knows  no  bouth,  no  East,  no 
North,  no  West,  we  feel  sure  you  will  truly 
consider  the  interests  of  the  people,  and  we 
feel  that  their  interests  are  for  the  maintenance 
of  that  clause.  We  mav  not  be  favored.  We 
have  no  doubt  we  will  be — the  railroads  in 
order  to  make  the  people  dissatisfied  and  force 
as  into  measures,  mav  adopt  verv  heavy  tariff 
rates,  but  we  are  willing  to  submit  to  it  and 
wait  the  time. 

By  Mr,  Stahlman: 

Q.  Is  it  possible  to  get  the  people  in  here 
before  the  adjournment  of  the  Commission? 

A.  They  are  not  enough  interested.  The 
people  that  have  special  interests  are  the  rail- 
roaos  and  people  who  are  especially  favored 
by  the  suspension  of  the  clause.  The  people, 
as  a  rule,  are  poor,  and  they  are  not  sharpers 
or  intriguers.  They  are  expecting  the  honor- 
able Commission  appointed  will  carry  out 
their  interests  and  will  see  to  it  without  having 
an  array  of  influence  against  it.  They  have 
not  money  and  influence  to  carry  theix  point 
and  bribe  people  to  favor  them. 

Q.  Are  all  the  people  who  have  been  dis- 
criminated against  so  poor  they  cannot  come 
here? 

A.  No  sir;  they  are  not — 

The  Chairman.  No  matter  about  that. 
I  repeat  what  I  said.  Tou  may  hand  in  any 
names,  and  we  will  call  them. 

Ashton  Phelps  appeared  before  the  Com- 
mission and  having  been  duly  sworn  testified 
as  f oUowa: 


I  represent  a  Committee  of  the  New  Orleans 
Cotton  Exchange.  We  have  had  this  question 
under  consideration  for  some  time.  I  will  say 
that  our  endeavor  has  been  to  present  the  lat- 
ter as  we  view  it  in  the  fewest  number  of 
words.  We  have  understood  from  the  rulings 
of  the  Conmiission  that  it  was  their  intention 
to  consider  only  specific  cases  as  presented  to 
them,  involving  the  construction  of  this  law. 
We  therefore  lay  before  you  this  petition 
which,  as  we  conceive  does  present  a  spedflc 
case;  but  we  wish  it  understood  that  we  do  not 
rest  our  case  entirely  h^«.  When  we  have 
had  the  ruling  of  the  Commission  on  this  case 
which  we  now  present  to  vou  we  shall  take 
further  steps  to  Uioroughfy  investigate  the 
question  and  lay  the  facts  before  you  either  in 
other  cities  or  at  Washington.  Our  petition 
reads  as  follows:  (Mr.  Phelps  then  read  the 
petition^ 

The  Chairman.  Do  vou  wish  to  make 
any  further  statement  in  aadition  to  this? 

The  Witness.    No;  I  have  none  to  make. 

Mr.  Stahlman.  I  would  like  to  ask  if  it 
is  proper  to  develop,  as  far  as  we  may,  the  rea- 
son why  the  cotton  is  not  shipped  to  New 
Orleans  locally,  and  the  reason  why  it  would 
not  come. 

The  Chairman.  Tou  may  ask  any  ques^ 
tion  you  desire  to  ask. 

By  Mr,  Stahlman: 

Q.  Memphis  is  a  cotton  market,  is  it  not? 

A.  Yes  sir. 

Q.  A  pretty  large  interior  market? 

A.  Tes  sir;  it  is. 

Q.  A  buver  buying  cotton  at  Memphis 
would  entail  the  same  expense  upon  himself  to 
reship  it  to  New  Orleans  locally  that  he  would 
entail  if  he  shipped  from  Memphis  to  export 
it,  would  he  not? 

The  Witness.  What  do  you  mean  by  the 
same  eicpense? 

Mr,  Stahlman.  I  mean  the  expense  ac- 
cruing in  the  purchase  and  in  the  shipment  of 
that  cotton  outside  of  the  rates  of  transporta- 
tion at  Memphis  would  be  as  great  in  case  the 
shipment  was  made  to  New  Orleans  proper,  as 
if  made  via  New  Orleans  for  export? 

A.  I  do  not  grasp  your  point  at  all.  I  do 
not  understand  the  point  of  your  question, 

Q.  I  will  try  to  make  myself  clear.  A  man 
buying  a  thousand  bale^  of  cotton  at  Memphis 
would  incur  the  same  expense  in  the  purchase 
in  the  weighing,  in  the  handling  and  in  the 
shipping  of  that  cotton  at  Memphis,  although 
he  shipped  it  to  New  Orleans — 

A.  1  understand  what  you  mean.  Tou  mean 
the  cost  of  classifying  and  marketing  that  cot- 
ton would  be  the  same  in  Memphis  that  it  is 
here. 

Q.  No;  I  do  not  mean  that.  I  mean  that  it 
would  be  the  same  whether  the  purchase  would 
be  shipped  for  export,  or  be  shipped  locally  to 
New  Orleans? 

A.  Certainly. 

Q.  It  would  be  the  same? 

A.  Tes  sir. 

Q.  I  understood  you  to  say  that  the  differ- 
ence between  the  rates  from  Memphis  through 
New  Orleans  for  export,  and  Memphis  to  New 
Orleans  locally,  and  thence  for  export  from 
New  Orleans*  was  sixty-five  cents  a  bale? 

A.  Tes  sir. 
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Q.  I  would  ISke  to  adL  700  wbat  expense  the 
A$per  or  bo jer  at  Memphis  would  hmre  to 
inciir  locsDy  at  New  Orleans  if  he  shipped  k>- 
cslly;  or  in  other  words  whatexp^se  tlie  cot- 
ton would  haTe  to  incur  in  the  shipment  from 
Memphis  to  New  Orleans  to  be  re-handled 
hoe,  and  re-s(M  and  reshipped  for  export 
over  and  aboTe  the  expoise  incurred  on  a  di- 

■Mk.i^      -li    f  III  t 

lecx  #MipmftnTi 

A.  I  do  not  peroelre  that  that  has  any  bear 
ing  on  this  case.  His  outside  expenses  hare 
nothing  to  do  with  it  I  make  the  point  that 
a  different  charge  is  made  for  precisely  the 
asme  service,  so  far  as  the  raUroad  is  con- 
cerned. What  the  outside  mencharse  is  some- 
thing that  does  not  concern  the  raUroad  rate 
of  fr^riit.    That  has  nothing  to  do  with  it. 

Q.  i  am  tryine  to  develop  the  fact  that  it 
would  be  imposdble  for  the  shipper  to  ship 
to  New  Orleans  locally  if  the  railroads  would 
carry  the  cotton  for  nothing. 

A.  That  is  the  point  that  does  not  concern 
us  at  alL  All  we  ask  is  to  be  put  on  a  just 
basis,  and  if  we  cannot  handle  it  afterwards  it 
is  our  fault 

Q.  (Handing  a  paper  to  witness.)  I  would 
like  to  ask  if  Uiat  is  a  correct  statement  em- 
bodying the  charges  incident  to  warehousing, 
weighing,  sampling,  etc.,  at  New  Orleans  as  in 
▼ogue  in  season  prior  to  this  and  up  to  a  very 
few  days. 

A.  Uorrect,  so  far  as  a  part  of  the  business 
of  the  port  is  concerned,  but  about  half  of  it  Is 
not 

Q.  What  about  the  other  half? 

A.  Half  of  it  is  handled  by  outside  parties- 
one  third  of  the  cotton  handled  here  Is  handled 
outside  of  this. 

Q.  But  two  thirds  Is  handled  by  this  Com- 
pany? 

A.  It  has  been  heretofore,  but  It  will  be 
handled  on  an  entirely  different  tariff  next 
year.  However,  that  does  not  touch  our  point 
at  alL  We  do  not  ask  to  have  any  discrimin- 
ating rates  in  our  favor,  nor  do  we  put  before 
this  Commission  what  it  costs  to  handle  cotton 
after  we  get  it  here.  If  we  can't  handle  it  as 
cheap  after  we  get  it  here,  on  a  fair  deal  from 
the  railroads,  that  Is  our  fault  and  we  expect 
to  lose  the  business  and  don't  want  to  keep  it 

Q.  This  then  Is  the  correct  charge  that  has 
been  in  vogue  on  cotton  prior  to  this  date— 
upon  two  mirds  of  the  cotton  brought  to  New 
Ctleans? 

A.  Yes  sir. 

Q.  I  have  a  paper  which  has  been  prepared 
and  put  in  such  shape  that  the  Commission 
may  understand  it,  givine  the  charge  on  a  bale 
of  cotton  shipped  here  locally,  sold  and  re- 
shipped.  Is  that  a  correct  statement?  (Handing 
a  paper  to  the  witness.) 

A.  It  is  as  I  have  said,  on  a  part  of  the  com- 
merce of  the  port.  It  is  not  true  on  the  re- 
mainder. 

Q.  Then  as  I  understand  It  to  ship  here  lo- 
eallj  and  re-ship  the  cotton  would  tax  Uie  cot- 
ton $4.10  per  iMle  over  and  above  the  charge 
the  Memphis  merchant  would  incur  in  case  he 
shipped  through. 

A.  That  is  one  statement  of  the  case,  but  a 
vary  incorrect  one,  permit  me  to  say. 

The  Ghairauuu    Make  any  explanations 
8. 


in  thai  ooiuiecllon  thai  you  m^  dostre  to 
make. 

The  Wttnaw,  Tliat  would  lead  you  to 
suppose  the  thing  was  all  on  one  side;  but  if 
you  will  take  the  case  as  it  concerns  the  shipper 
from  any  local  station  on  the  Mississippi  Valley 
Road  the  statement  is  very  difl<erent  because 
the  charges  in  Memphis  would  be  precisely  the 
same  that  that  man  has  to  pay»  or  very  nearly 
the  same.  The  point  we  make  is  that  whether 
a  bale  of  cotton  was  sold  or  resold  hereor  not 
if  you  took  it  to  New  Orieans  on  a  local  bill 
of  lading  and  that  cotton  went  through  New 
Orleans  and  never  was  stopped  here  and  never 
was  sold  here,  that  would  cost  sixty^flve  cents 
a  bale  more  than  precisely  the  same  cotton  sent 
on  a  through  bill  of  lading. 

Mr,  Stahlman.  The  point  we  make  is 
that  if  the  raUroads  were  to  bring  the  cotton 
here  for  nothing  it  would  not  come  here  from 
Memphis. 

The  Witneaa.  Not  with  your  discriminat- 
ing: rates  of  freiffht 

Q.  The  rate  from  Memphis,  I  understood 
you  to  say,  on  local  business,  was  a  dollar  a 
bale  to  New  Orleans? 

A.  Yes  sir. 

Q.  A  discrimination  as  claimed  by  you  of 
sixty-iive  cents  a  bale? 

A.  Sixty*flve  cents  on  through  business. 

Q.  If  shipped  to  you  locally  it  would  cost 
$4.10  more  to  handle  the  cotton  to  New  Or* 
leans  than  to  ship  it  through? 

A.  Tes  sir;  from  Memphis;  but  suppose  it 
was  shipped  from  one  of  the  local  stations. 
Then  your  whole  case  falls  to  the  ground,  be- 
cause we  can  handle  it  as  cheap  as  Memphis. 

Q.  Being  discriminated  against  as  you  claim 
sixty-five  cents,  and  having  against  you  here 
charges  of  $4.10,  there  would  still  be  a  tax  on 
a  bale  of  cotton  of  $8.45  by  shipping  here  lo* 
cally,  and  undertakine  to  make  the  market 
here,  and  then  re-shipping,  would  there  not? 

A.  No  sir. 

Q.  Deduct  sixty-flve  cents  from  $4.10  and 
what  does  it  leave? 

A.  That  is  a  onesided  way  of  putting  the 
case.  That  has  nothing  to  do  with  it  The 
point  we  make  is  that  this  discrimination 
of  sixty-flve  cents  a  bale  gives  a  fictitious  ad- 
vantage of  sixty-flve  cents  a  bale  to  the  price 
of  cotton  at  Memphis.  So  far  as  all  market  Is 
concerned,  if  we  are  put  on  an  eauality  with 
other  rates  of  freight  and  we  lose  the  business, 
that  is  our  loss  and  we  are  willing  to  stand  it 

Mr.  Stahlman,  I  want  to  say  in  this  con- 
nection, and  it  is  a  fact  which  I  will  establish 
by  Uie  tariff,  that  the  railroads  centering  at 
New  Orleans  bringing  cotton  as  far  as  626  mileM, 
are  transporting  it  at  less  than  the  charges  in 
New  Orleans  from  the  time  it  reaches  here  un- 
til  it  reaches  the  shipboard  for  export. 

The  Witness.    Where  Is  that  from? 

Mr.  StaJilman.  From  all  points  on  the  line 
of  the  Illinois  Central,  Louisville  A  Nashville, 
and  Louisville,  New  Orleans  A  Texas  Railroads. 
I  am  not  advised  as  to  the  Texas  Railroads, 
because,  as  I  understand  it,  their  cases  are  not 
being  considered  here. 

The  Witness.  Will  you  explain  to  me 
what  you  understand  by  the  charges  in  Nsw 
Orleans? 
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Mr,  Stahlmaju  The  figures  put  on  that 
card. 

The  Witness.  Tou  say  on  there  one  dol- 
lar a  bale  commission,  I  see.  for  one  thing. 

Q.  If  it  is  sold  locally  is  there  not  two  and  a 
half  per  cent  commission? 

A.  Are  you  aware  of  the  fact  that  a  larm 
proportion  of  cotton  sold  in  New  Orleans  is 
not  on  commission  at  all? 

Q.  How  is  it  sold? 

A.  A  great  deal  of  it  is  sold  as  low  as  twenty- 
five  cents  a  bale  commission.  It  is  bought  by 
people  here  and  Uiey  get  what  commission  out 
of  it  they  can. 

Q.  Is  there  not  among  the  commission  mer- 
chants of  New  Orleans  a  fixed  rate  of  two  and 
a  half  per  cent  commission? 

A.  No  sir;  there  is  not. 

Q.  Do  you  not  charge  two  and  a  half  per 
cent  commission  on  a  great  deal  of  the  cotton 
sold  here? 

A.  On  a  great  deal  we  do,  and  on  a  great 
deal  we  do  not. 

Q.  Then  you  discriminate  yourselves? 

A.  A  man  is  free  to  have  his  cotton  sold  by 
whom  he  pleases.  That  is  where  he  Is  differ- 
ent from  a  railroad  company. 

Q.  Are  you  not  free  to  ship  from  Memphis 
either  by  rail  or  river? 

A.  Tes  sir,  but  how  about  the  local  sta- 
tions? I  am  making  the  plea  for  the  man  at 
the  local  station  who  is  to  pay  $2.25  a  bale  to 
get  the  cotton  here  over  the  same  line.  He  is 
the  man  whose  case  I  am  presenting  to  you. 
The  actual  charges  on  cotton  here  so  far  as  the 
handling  of  cotton  without  regard  to  any  out- 
side charge,  which  is  a  matter  of  convention, 
are  one  dollar  a  bale  including  the  compress- 
ing and  drayaffe.  The  total  charges  for  the 
next  season  ana  those  which  have  prevailed  on 
one  third  of  the  cotton  here  this  season  have 
been  one  dollar  for  handling  a  bale  of  cotton 
including  the  compressing. 

Q.  But  that  statement  is  correct  practically 
as  to  the  business  heretofore? 

A.  No  sir;  it  is  not  correct,  so  far  as  the 
great  majority  of  the  business  is  concerned, 
it  is  correct  so  far  as  a  certain  amount  of  fixed 
charges  is  concerned.  When  you  come  to  put 
the  commission  In  there  it  is  not  a  correct 
statement,  because  a  large  amount  of  the  cot- 
ton sold  here  pays  a  very  small  commission. 

Q.  You  say  the  whole  charge  to  be  incurred 
at  New  Orleans  hereafter  is  only  one  dollar 
per  bale? 

A.  I  do. 

Q.  What  is  your  compress  rate? 

A.  It  will  be  fiftv  cents.  That  is  what  our 
business  has  paid  this  year. 

Q.  What  is  your  cartage  rate? 

A.  That  is  included  in  the  rate  of  thirty-five 
cents  storage. 

Q.  Is  that  to  and  from  the  compress? 

A.  No  sir;  one  way,  thirty-five  cents. 

Q.  And  drayage  fifteen  cents? 

A.  To  the  ship;  yes  sir. 

Q.  What  is  ft  for,  carrying  into  the  com- 
press? 

A.  That  is  included. 

Q.  Let  us  understand  it  There  are  two 
cartaff^  here  on  cotton,  are  there  not? 

A.  xesslr. 


Q.  One  into  the  compress  and  the  other 
out? 

A.  Yes  sir. 

Q.  Do  you  mean  to  say  the  cartage  in  and 
out  and  the  compressing  is  all  covered  by  fifty 
cents? 

A.  I  say  it  is  all  covered  by  a  dollar. 

Q.  What  is  the  rate  of  insurance? 

A.  It  depends  upon  how  long  the  cotton  is  in 
the  press. 

Q.  Say  about  a  month? 

A.  One  eighth  of  one  per  cent. 

Q.  How  much  is  that? 

A.  That  is  about  five  cents  a  bale. 

Q.  Whatis  your  commission? 

A.  That  depends  altogether  on  the  nature 
of  the  transaction.  Some  cotton  here  pays  a 
dollar  a  bale  commission  and  other  business 
don't  pay  twenty-five  cents.    It  depends  alto- 

f  ether  on  the  nature  of  the  business.  Some 
usiness  is  worth  a  dollar  a  bale  to  handle. 

Q.  Do  you  charge  anything  for  sampling? 

A.  That  is  all  included  m  the  thirty-five 
cents. 

Q.  Do  you  charge  anything  for  weiring? 

A.  Yes  sir,  we  charge  fifteen  cents.  Our 
total  charee  is  fifty  cents.  It  will  be  fifty 
cents.  I  should  have  put  in  there  fifteen  cents 
a  bale  for  weighing  and  sampling. 

Q.  Your  rate  is  now  fifty  cents? 

A.  Yes  sir. 

Q.  And  that  includes  cartage  two  ways? 

A.  No  sir,  not  at  all.  I  say  the  Tate  is 
thirty-five  cents  for  the  factor's  charge,  and 
that  includes  drayage  from  the  railroad  to  the 

Eress,  and  all  the  handling  in  the  press.   That 
I  thirty-five  cents.     I  say  thir^-five  cents 
covers  the  storaj^e  of  the  cotton  and  the  dray- 
age from  the  railroad  or  the  river  to  the  press. 
Q.  I  desire  to  refresh  your  memory.    I  have 
here  a  statement  that  contains  the  rates  to  go 
into  effect  after  this  year.    It  says:    The  fig- 
ures as  compared  with  the  ruling  tariff  for  the 
past  winter  are  as  follows:   Storage,  old  tariff, 
forty  cents;  new  tariff,  thirty-five  cents.   That 
is  a  reduction  of  five  cents.    Drayage,  old  tar- 
iff, twenty  five  cents;  new  tariff,  fifteen  centB. 
That  is  a  reduction  of  ten  cents.    Compress- 
ing, old  tariff,  sixty-five  cents;  new  tariff,  fif- 
ty cents.    That  is  a  reduction  of  fifteen  cents 
more  on  that  item  and  a  total  reducUon  of 
thirty  cents.    Additional  storage  for  uncom- 
pressed cotton,  old  tariff,  twenty-five  cents; 
new  tariff,  fifteen  cents.     That  is  ten  cents 
more.     Rejections,  old  tariff,  twenty  cents; 
new  tariff,  fifteen  cents.    Small  numbers  for 
speculation,  old  tariff,  twenty-five  cents;  new 
tariff,  twenty  cents.    Five  cents  less,  making 
a  reduction  on  the  old  rates  of  about  seventy- 
five  cents  a  bale;  and  yet  you  say  the  entire 
charge  will  be  only  one  dollar  a  bue? 

A.  You  are  going  on  something  that  I  un- 
derstand perfectly,  technically,  and  you  do  not. 
That  would  be  very  true  if  your  bale  of  cotton 
went  through  all  the  transformations  that  are 
indicated  in  that  tariff,  but  they  do  not. 

Q.  Is  it  not  true  that  a  bale  of  cotton  han- 
dled in  New  Orleans  and  sold  in  New  Orleans 
goes  through  those  transformations  of  storage 
and  drayage  at  the  compressing? 

A.  Yes  sir;  those  transformations  it  goes 
through,  but  all  the  remainder  it  don%  save  in 
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Q.  Bat  &e  ckar^e,  »^  joa  admittwl,  wms 

A.  Xo  sir,  I  nerer  admitted  it. 

Q.  On  two  thirds  <rf  the  boaiBeaB? 

A.  No  sir,  I  did  noL 

Q.  That  was  my  tmdentfanding. 

A.  I  said  it  Taned  with  the  circomstaiioes. 
There  is  a  great  deal  of  cottoa  sold  here  that 
don't  paj  at  alL 

Q.  In  wlut  other  respect  is  Uiat  an  error? 

A.  Yon  have  got  a  doOar  a  bale.  Tliat  is 
one  &ia^  BroEerage,  dassifying,  re-wdgb- 
ing  and  inspection — there  is  not  one  bale  of 
cotton  oat  of  ten  that  pays  brokerage.  The 
boycrs  bay  their  own  cotton.  Tlie  compress* 
ing  is  too  liigli.  Tliat  is  the  same  charge  on 
cotton  tliat  comes  from  Memphis  or  anywliere 
else.  Wii^vrer  it  comes  they  collect  it  any> 
wliere.    Tliat  is  charged  to  the  ship. 

Q.  I  woald  like  to  adc  yon  to  die  with  the 
C<Mnniisrion  a  statement  of  the  expense  in- 
curred in  handling  cotton  |)rior  to  this  year, 
and  a  statement  of  the  expense  of  handling 
cotton  under  the  new  agreement  hereafter? 

A.  Iwilldothat. 

Q.  I  woold  be  glad  to  hare  that  statement 
in  here  this  e7«dng. 

A.  I  can  give  it  to  yon  right  now. 

Q.  Yon  can  take  your  time. 

A.  I  don't  need  any  time;  I  can  give  it  to 
you  just  now.  Do  you  want  the  dearest  rate 
that  was  paid  here  last  year,  or  the  lowest? 

Q.  If  yoa  discriminated  you  had  better  give 
us  both. 

A.  We  did  not  discriminate,  but  business  is 
reary  apt  to  he  done  in  different  ways.  Some 
people  have  more  enterprise  about  them  and 
get  theb  business  done  cheaper.  The  rate  of 
the  cotton  compress  association  for  storing  cot- 
ton sixty  days  was  fifty  cents.  The  lower  rate 
was  foity  cents.  There  was  drayaffe  to  the 
stiip.  The  highest  rate  was  twenty-five  cents 
ana  the  lowest  was  fifteen  cents.  For  com- 
pressing, the  highest  rate  was  sixty-five  cents 
and  the  lowest  rate  was  fifty  cents. 

Q.  Was  there  any  insurance? 

A.  One  eighth  of  one  per  cent  This  Is  the 
same  in  all  cases. 

Q.  What  is  that  on  a  bale  of  cotton — five 
cents? 

Jl.    Yes  sir 

Q.  That  is  the  highest?  That  is  what  you 
charge  the  planters? 

A.  It  is  all  the  same.  They  all  charge  the 
same.  That  is  what  we  pay  and  what  we 
chaise. 

Q.  Are  you  a  cotton  factor? 

A.  I  am.  I  know  exactly  what  I  am  talk- 
ing about 

Q.  Do  you  charffe  nothing  for  sampling? 

A .  We  charged  last  year  about  fifteen  cents 
a  bale. 


Q,  Was  &at  the  h^^esi? 

A.  Aboiathewmeallthroi^gh. 

Q.  What  for  weighing? 

A.  That  indodes  the  weighty. 

Q,  Weli^hKg  and  sampfing? 

A.  Yeasff. 

Q.  Yoa  weifh  cotton  hot  OQoeheRT 

A.  That  is  all. 

Q.  Does  dassif^iag  come  1b  too  under  that 
head? 

A.  Tliat  is  a  chaige  the  bii^yer  pi^ya. 

Q.  It  is  a  tax  on  Uie  cotton,  is  it  not? 

A.  Yes  sir;  it  is  in  Memphis  just  the  same 
as  it  is  here. 

Q.  We  are  discusdng  New  Orieana.  That 
is  tm  cents,  is  it  not? 

A.  Yes  sir. 

Q.  Is  there  a  brokerage? 

A.  Very  rardy.  Most  men  buy  their  own 
cotton. 

Q.  Now  the  commissions.    What  are  they? 

A.  The  commissions  are  with  the  character 
of  the  business. 

Q.  Give  us  the  higliest 

A.  The  highest  is  2i  pa>  cent 

Q.  That  is  a  dollar  a  bale  on  an  avmgel^ 

A.  About  that:  yes  sir. 

Q.  And  the  k>west? 

A.  I  would  hate  to  undertake  to  say  that, 
because  I  don't  know. 

Q.  Do  you  make  any  discriminations  your- 
self? I  wont  use  the  offensive  term  '*discrim- 
ination."  but  do  you  make  any  differences? 

A.  In  only  one  or  two  cases,  as  I  will  ex- 
plain to  you.  In  cases  of  large  crops,  requir- 
ing no  advances  at  all,  where  they  come  to  us 
vrithout  any  advances,  we  sell  them  at  half 
commission.  The  work  is  very  much  less  and 
there  is  no  risk  about  it 

Q.  When  a  man  wants  advances  do  you  ad- 
vance the  money  without  any  interest? 

A.  No  sir;  I  do  not  suppose  we  do. 

Q.  You  charge  him  interest? 

A.  Of  course  we  do.  We  have  to  pay  It 
when  we  borrow  it 

Q.  You  charge  him  what  your  money  is 
worth? 

A.  We  don't  charge  him  very  high  rates, 

Q.  Whatdoyoucnargehim? 

A.  Eight  per  cent  per  annum. 

Q.  Never  more? 

A.  1^0  sir. 

Q.  What  are  the  stevedore  charges  on  a  bale 
of  cotton? 

A.  About  fifty  cents  a  bale.  It  is  done,  I 
believe,  as  low  as  forty-five  cents. 

Q.  What  responsibility  does  the  stevedore 
assume  and  what  duty  or  labor  does  he  per- 
form? 

A.  He  employs  the  screw  men  who  put  the 
cotton  on  the  ship,  and  the  'longshore  men  who 
roll  the  cotton  on  board  the  ship.  He  counts 
the  ship  off  and  is  supposed  to  know  how  to 
load  her  so  as  to  get  the  greatest  amount  of 
cotton  into  her  for  her  capacity.  He  does  that 
for  round  price  and  he  superintends  the  work. 

Q.  Now  I  want  to  ask  you  if  you  think  a 
railroad  that  will  carry  cotton  to  New  Orleans 
locally  at  a  dollar  a  bale  for  over  400  miles  is 
discriminating  against  it,  when  right  under 
your  own  eyes  you  charge  fifty  to  fifty-five 
cents  for  putting  it  from  the  side  of  the  ship 
into  the  ship,  per  bale? 
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A.  Have  you  ever  seen  that  work  done,  and 
do  you  know  the  nature  of  the  work? 

Q.  I  ask  yo«  the  question  assuming  it  is  very 
hard  work  and  very  difficult  work.  Do  you 
think  a  railroad  that  brings  cotton  locally  to 
New  Orleans  for  one  dollar  a  bale  is  discrim- 
inating? 

A.  I  say  that  road  is  discriminating  when 
they  brinff  the  cotton  over  the  same  road  for 
the  same  haul  for  sixty-flye  cents  a  bale,  no 
matter  what  the  charges  are. 

Mr,  Morrison,  These  roads  ask  that  this 
law  in  its  operation  be  suspended,  and  that  the 
old  order  of  things  may  be  continued  as  to 
rates.  Mr.  Phelps  Insists  that  the  law  should 
be  enforced  so  that  the  old  order  may  not  con- 
tinue to  exist,  because  he  claims  that  you  charge 
twelve  cents  more  for  bringing  cotton  to  New 
Orleans  if  it  stops  there  than  you  do  if  it  goes 
through.  Now  you  are  justifying  that  as  a 
philanthropist  by  saying  that  the  man  for 
whom  you  may  carry  it  is  to  escape  these  local 
charges.  Is  that  what  you  are  trying  to  es- 
tablish? 

Mr,  Stahlman.  The  point  we  are  trying 
to  establish  is  not  so  much  that  as  the  fact  that 
if  we  brought  the  cotton  here  for  nothing  it 
would  not  enable  the  City  of  New  Orleans  to 
handle  it  locally. 

Mr,  Morrison.    I  do  not  see  what  that  has 
to  do  with  suspendine  this  law. 
.  Mr,  Stahlman.  l^e  gentleman  undertakes 
to  bring  into  his  computation  the  charge  of 
discrimination. 

Mr,  Morrison.  That  is  that  you  charge 
him  twelye  cents  more  for  bringing  a  bale  here 
than  you  do  if  it  goes  through.  Now  you  are 
Justifyinff  that  by  saying  that  it  would  cost  not 
you  but  the  owner  oi  the  cotton  something  if 
you  unloaded  it  here,  and  to  save  that  some- 
thing you  will  forego  higher  rates  and  carry 
it  on. 

The  Witness.  Will  you  allow  me  to  make 
one  remark  in  passing? 

Oommiadoner  Brm,gg.  I  understand  Mr. 
Btahlman  to  mean  that  is  the  reason  why  the 
cotton  is  shipped  for  export  here  without  stop- 
ping here. 

Mr,  Stahlman.    That  is  the  point  exactly, 

Chmmissianer  BrtLggm  It  is  done  to  ayoid 
these  charges. 

Commimoner  Morrison.  And  he  wants  to 
help  them  by  saying  them  an  additional  twelye 
cents.  They  themselyes  say  e  $3. 10  or  more  by 
not  stopping,  and  you  want  to  giye  them  twelye 
cents  more  to  encourage  them  not  to  stop. 

Mr,  Stahlman.  Those  are  not  the  figures. 
The  gentleman  made  the  statement  that  the 
rate  on  cotton  from  Memphis  to  New  Orleans 
was  $1  a  bale,  and  yet  a  man  was  permitted  to 
ship  from  Memphis  through  New  Orleans  on  a 
through  bill  of  lading  at  a  less  rate  than  the 
New  Orleans  merchant  would  ffet  if  it  stopped 
here  by  sixty-flye  cents  a  bale.  The  facts  of  that 
statement  Uie  railroads  will  undertake  to  re- 
but, I  assume.  I  assume  that  the  railroads  are 
not  carrying  cotton  from  Memphis  to  New 
Orleans  at  thirty-flye  cents  a  bale,  which  would 
be  implied  by  the  gentleman's  statement.  That 
is  what  they  would  haye  to  do  in  order  to  make 
a  discrimination. 

The  Witness.  How  is  that  implied?  The 
local  rate  is  $1  a  bale? 


A.  Yes  sir. 

Q.  The  discrimination  of  which  you  com- 
plain is  sixty-flye  cents  a  bale.  If  the  railroads 
are  guilty  of  the  discrimination  they  are  obliged 
to  carry  cotton  from  Memphis  to  New  Orleans 
for  thirty-flye  cents  in  order  to  produce  that 
discrimination. 

A  Not  at  all.  I  don*t  claim  anything  of 
the  kind.  The  petition  does  not  state  it. 
Permit  me,  before  we  pass  from  this  topic,  to 
say  that  Mr.  Stahlman's  presentation  of  the 
charges  at  this  porty-r-while  Ihayen't  the  faint- 
est idea  that  he  does  not  belieye  them  perfectly 
correct,  still  I  protest  here  in  the  name  of  the 
Cotton  Exchange  that  they  do  not  do  the  port 
justice  in  this:  That  while  he  sets  down  the 
charges  which  are  put  on  a  bale  of  cotton  at 
this  port,  including  the  compressing  and  the 
puttmg  of  that  cotton  on  board  ship,  he  falls 
to  state  to  you  that  the  bale  of  cotton  that  ffoes 
through  here  without  stopping  pays  all  those 
outward  charges  so  far  as  compressine  and 
putting  on  board  are  concerned,  but  that  is 
not  the  point  we  are  making  here.  The  point 
we  make  to  you  is  why  this  railroad  should 
carry  the  bale  of  cotton  from  Memphis  to  New 
Orleans  for  sixty-flye  cents  a  bale,  and  say  to 
the  man  at  a  way  station  124  miles  south  of 
Memphis,  "If  you  want  to  ship  a  bale  of  cot- 
ton or  oyer  that  road  in  the  same  direction  you 
must  pay  for  the  seryices  $2.25  a  bale.*' 

Q.  Does  the  railroad  of  which  you  are  now 
complaining  charge  any  more  refatiyely  from 
local  stations  than  it  charges  from  MemphiB? 

A.  Yes  sir. 

Q.  Are  you  prepared  to  sustain  that  state- 
ment? 

A.  That  would  not  come  within  the  pro* 
yisions  of  this  bill,  anyhow,  because  it  is  not  a 
haul  in  the  same  direction  and  the  same  senrice. 

Q.  You  charge  a  discrimination  against  me? 

A.  I  do,  because  it  is  a  haul  in  the  same  di- 
rection as  far  as  this  matter  of  local  stations 
between  Memphis  and  New  Orleans  it  con- 
cerned there  is  no  discrimination. 

A.  There  is  a^  some  of  the  stations,  because 
there  are  stations  where  you  can  ship  a  bale  of 
cotton  to  Memphis  under  the  tariff  and  haul  it 
back  again  for  less  than  you  can  ship  it  to  the 
point  oirect. 

Q.  You  ^)Kant  the  railroads  to  so  adjust  their 
rates  that  the  business  from  Memphis  shall  pay 
tribute  to  the  commission  merchant  to  New 
Orleans? 

A  No,  sir,  I  do  not  ask  anything  of  the  sort 
I  simply  ask  that  we  be  put  on  the  same  basis, 
be  giyen  the  same  rate  of  freight,  and  put  on  an 
equality,  and  then  let  our  business  take  care  of 
itself.    If  we  can't  take  care  of  it,  it  must  go. 

Q.  The  rates  from  Memphis  are  not  con- 
trolled always  by  New  Orleans.  There  are 
numbers  of  lines.  There  are  lines  by  New- 
port News  and  Boston.  According  to  your 
own  statement,  lopping  off  eyeirthing,  a  local 
shipment  of  cotton  would  pay  $2.70  a  bale  to 
be  sold  and  re-handled  here  oyer  and  aboye 
what  an  export  bale  would  cost? 

A.  No  sir;  I  do  not  accept  any  such  state- 
ment   I  do  not  admit  it  for  a  moment 

Q.  I  would  like  to  ask  how  you  would  get 
rid  of  the  charge  if  the  cotton  was  shipped 
locally  to  New  Orleans  assuming  the  railroads 
made  the  same  rates  from  Memphis  to  Liver- 
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poul— charged  those  same  rates  from  Memphis 
to  Liyerpool  added  to  the  rates  from  New  Or- 
leans to  Liyerpool  as  the  throueh  rate  would 
make.  How  would  it  be  possible  to  avoid  that 
charge? 

A.  We  wm  take  care  of  ourselyes.  If  we 
loee  the  business  on  the  local  charges  here, 
that  is  our  own  business.  We  don't  ask 
▼on  to  help  us  handle  it  after  we  get  it  here. 
We  only  ask  for  equitable  rates  which  wil)  give 
us  in  the  open  fiela  the  same  chance;  and  then 
if  we  can't  Mng  it  here,  we  do  not  a^  to  have 
the  trade  controlled  for  us  by  discrimination. 


At  this  point,  3  P.  M.,  the  Ck>mmi88ion  took 
recess  until  4  P.  M.,  and  then  re-assembled. 


The  WUnea*.  On  thinking  over  the  ques- 
tion since  the  adjournment  of  the  Commission, 
I  have  thought  it  would  be  a  simple  way  to 
^t  at  the  matter  of  the  relative  charges,  if  we 
took  a  bale  of  cotton  from  one  of  these  way 
stations  and  let  it  go,  on  the  first  supposition, 
to  Memphis  and  then  come  through  here  on 
the  siz^-five  cent  rate;  and  then  take  the 
supposition  that  it  was  shipped  directly  here 
from  that  point  and  was  handled  here  in  New 
Orleans.  With  the  permission  of  the  Oommls- 
«ion  I  will  take  the  charges  of  that  supposition. 
JbtA  us  suppose  the  bale  of  cotton  sets  to  Mem- 
phis. Since  the  adjournment  of  me  Commis- 
sion I  have  taken  the  pains  to  get  a  statement 
of  the  charges  at  Memphis.  Let  us  take  them 
seriatim. 

The  Chaimuui.  Are  you  supposing  it  goes 
from  any  designated  station? 

The  witness.  Any  station  on  this  line  and 
la  handled  at  Memphis.  Let  us  suppose  first 
It  starts  this  side  of  Memphis  and  goes  into 
Memphis,  irrespective  of  the  rate  oi  freight, 
And  is  handled  there.  Take  first  the  storage, 
thirty-five  cents  a  bale  in  Memphis.  It  is  forty 
<;ents  a  bale  here.  The  weighing  I  do  not 
know  the  exact  figures  of,  but  the  total  charge 
for  handling  that  bale  of  cotton  in  Memphis 
on  the  factor's  account  of  sale  is  fifty  cents. 
Our  charge  under  the  new  tariff  is  the  same. 
In  Memphis  cotton  is  stored  in  warehouses  by 
the  factors  and  is  sent  from  there  to  the  com- 
press to  be  compressed.  For  that  there  is  a 
•charee  made  of  twelve  and  a  half  cents  per 
honcu'ed  pounds.  We  have  no  such  charge  as 
that,  but  we  have  a  charge  for  drayage  from 
the  compress  to  the  ship,  fifteen  cents  a  bale, 
which  substantially  offsets  that  charge.  The 
•charee  for  compress  in  Memphis  is  fifteen  cents  a 
hunoSred  pounds,  which  on  a  bale  of  500  pounds 
of  cotton  makes  seventy-fi ve  cents.  The  charge 
here  is  fifty  cents  a  bale  for  that  same  bale  of 
<x>tton.  We  have  taken  that  bale  of  cotton  to 
Memphis  and  had  it  handled  there  and  we 
h&Te  brought  it  here  and  handled  it  here,  so 
far  as  the  city  is  concerned.  The  cotton  has 
^t  to  be  put  on  shipboard,  and  the  charges  for 
patting  that  balance  of  cotton  on  shipboard 
when  it  goes  through  New  Orleans  on  the  sizty- 
i&ve  cent  rate  are  precisely  the  same  as  for 
Dotting  that  bale  oi  cotton  on  shipboard  when 
it  is  handled  here.  Both  bales  of  cotton 
whether  hauled  in  Memphis  or  in  New  Orleans, 
pay  those  charges  of  compressing  and  putting 
<hat  bale  of  cotton  aboard  ship  in  every  case. 

llfTEB  8. 


So  when  you  figure  out  the  mere  question  of 
charges,  X  think  you  will  find  that  they  vair 
very  little  in  case  of  either  place.  So  there  is 
no  extra  charge  of  $8.10  a  bale  for  handling 
cotton  here  as  conopu^d  with  Memphis  or  any 
other  port  in  the  United  States.  That  can  be 
figurea  out  only  by  taking  the  charges  for 
putting  cotton  on  board  sh^  in  New  Orleans, 
and  supposing  the  same  bale  of  cotton  handled 
in  New  Orleans  afterwards  with  no  such 
charges,  which  is  an  entirely  unfounded  as- 
sumption. That  bale  of  cotton  pays  those 
charges  in  both  cases.  The  Memphis  factor 
chaises  precisely  the  same  oommisnon  for  sell- 
big  that  bale  of  cotton  as  in  New  Orleans. 
With  him,  as  with  the  New  Orleans  factor,  in 
certain  cases  it  is  a  matter  of  convention  and 
agreement  I  make  that  statement,  Mr.  Pres- 
ident, in  order  that  it  might  not  eo  on  record 
with  the  tacit  admission  of  the  New  Orleans 
Cotton  Exchange  that  there  exists  any  such 
disparity  as  that.  I  know  the  whole  state  of 
the  case,  and  I  know  just  as  well  as  I  know  I 
am  standing  here  that  no  such  facts  exist 

By  Mr,  £•  B.  Krattschnitt: 

Q.  I  understand  that  the  complaint  made  by 
the  New  Orleans  Cotton  Exchange  is  that 
where  cotton  is  shipped  from  Memphis  and 
stops  in  New  Orleans  the  price  charged  for 
the  carriage  is  one  dollar  per  bale,  while  for 
that  same  cotton  shipped  from  Memphis  via 
New  Orleans  to  points  in  the  Eastern  or  North- 
ern States,  taking  the  sea  route  from  New 
Orleans,  the  charge  which  the  railroads  make, 
or  the  proportional  share  which  the  railroad 
companies  get  of  that  freight  is  only  sixty-five 
cents  per  bale? 

A.  Between  sixty  and  sixty-five.  That  is  a 
part  of  the  charge,  only  one  oranch  of  it. 

Q.  Tou  state  here  in  your  petition  that  the 
rate  of  freight  from  Memphis  to  New  York, 
via  Louisville,  New  Orleans  &  Texas  Railroad 
is  thirty-two  cents  per  hundred  pounds.  Where 
did  you  get  those  figures? 

A.  I  got  them  from  carriers  who  are  in  busi- 
ness. 

Q.  Tou  mean  that  no  cotton,  as  I  under- 
stand it,  is  shipped  directly  from  Memphis  to 
New  York,  'it  is  sbippea  from  Memphis  to 
spinning  points  in  New  England,  via  New 
York,  is  it  not? 

A.  It  makes  no  difference.  I  think  it  very 
likely  cotton  is  dipped  that  way.  I  cannot 
answer  on  any  such  case  as  that. 

Q.  And  this  is  the  share  which  the  L.  N.  O. 
&  T.  R  R.  gets  of  that  through  rate  to  Fall 
River  and  omer  spinning  points? 

A.  Yes. 

Q.  You  have  been  a  cotton  factor  in  this 
city  for  a  number  of  years? 

A.  Yes  sir. 

Q.  Your  house  has  done  a  large  business? 

A.  Yes  sir. 

Q.  You  have  received  cotton  from  pretty 
much  all  points  tributary  to  this  point,  have 
you  not? 

A.  Yes  sir. 

Q.  You  are  familiar  with  the  rates  of  freight 
charged  on  different  routes? 

A.  Pretty  familiar  with  them. 

Q.  I  would  ask  you  whether  the  rate  of 

t3.25  to  which  you  referred,  from  Shaw's 
tation  to  New  Orleans,  is  an  unreasonable 
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rate  of  freight  when  compared  with  the  charges 
made  by  other  carriers  for  the  same  number  of 
miles  of  carriage? 

A.  Do  you  want  a  full  answer  to  that  ques- 
tion? 

Q.  I  would  like  a  categorical  answer  first, 
and  then  you  may  make  any  explanations  you 
desire? 

A.  I  think  it  is  not,  but  I  think  the  local 
charges  of  all  the  roads  have  been  very  high  as 
compared  with  their  through  charges. 

Q.  That  was  not  the  question.  I  ask  you 
whether  it  is  a  reasonable  rate  when  compared 
with  the  charges  made  by  other  roads  for  the 
same  number  of  miles  of  carriage  into  the  city? 

A.  I  do. 

Q.  It  is  reasonable  when  so  compared? 

A.  Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  it  is  an  ad- 
vantage to  the  commerce  of  New  Orleans  to  re- 
ceive this  cotton  which  comes  from  Memphis, 
and  upon  which  a  rate  of  sixty-five  cents  per 
bale  is  charged,  that  is  to  say  this  cotton  in 
transit  for  New  England  points. 

A.  In  what  way  do  you  put  that  question? 
In  the  aggregate  or  for  particular  individuals? 

Q.  m>uld  it  be  an  advantage  or  a  disad 
vantage  to  this  city  to  have  that  trade  out  off 
entirehr? 

A.  It  would  be  rather  an  advantage  on  the 
present  basis. 

Q.  And  to  have  cotton  go  across  the  coun- 
try? 

A.  That  is  a  different  question.  I  don't  an- 
swer it  that  way. 

Q.  I  ask  you  if  that  cotton  should  not  come 
here  at  all,  would  it  be  an  advantage  or  a  dis- 
advantage? 

A.  It  probably  would  be  a  disadvantage  in 
a  certain  sense.  It  would  not  make  very  much 
difference  one  way  or  the  other.  It  might  be 
to  some  individuals. 

Q.  If  I  told  vou  the  railroad  company  were 
compelled  to  choose  between  lowering  the  rate 
from  Shaw's  Station  to  the  Memphis  rate,  or 
raisinff  the  Memphis  rate  to  the  Shaw's  Station 
rate,  1  will  ask  you  whether  it  would  not  be  a 
disadvantage  to  the  commerce  of  New  Orleans 
if  they  did  the  latter? 

A   It  would  not. 

Q.  It  would  not  be  a  disadvantage  to  cut  off 
the  Memphis  cotton  from  New  Orleans? 

A.  Not  in  the  shape  it  comes  here  now. 

Q.  You  do  not  consider  it  any  advanti^ 
that  this  hundred  and  odd  thousand  bales  of 
cotton  should  come  to  this  port  via  the  Illinois 
Central  and  via  the  Valley  route? 

A.  No  sir;  not  at  the  present  rate,  which 
practically  makes  Memphte  a  seaport. 

Q.  How  do  you  mean? 

A.  1  mean  to  sav  that  their  rates  are  within 
seven  cents  a  hundred  of  ours  to  these  points. 

Q.  But  does  not  that  cotton  in  passing 
through  New  Orleans  give  certain  advantages 
to  this  port? 

A.  It  gives  certain  advantages,  but  they  are 
mere  counterbalancing  disadvantages. 

Q.  What  are  the  disadvantages? 

A.  It  helps  to  make  Memphis  arUfioially  a 
better  cotton  market  relatively  than  she  should 
be.  A  ba1f>  of  cotton  at  Memphis  is  practi- 
cally plac(  d  in  the  same  position  as  a  bale  of 
cotton  at  New  Orleans  on  the  seaboard. 


Q.  Would  not  Memphis  retain  the  same  ad- 
vantage if  the  rates  from  Memphis  to  New 
Orleans  were  raised  to  the  Shaw's  Station 
rates? 

A.  If  those  were  maintained;  yes  sir. 

Q.  Under  those  circumstances,  would  it  be 
an  advantage  to  have  low  rates  from  Memphia 
to  New  Orleans,  or  a  disadvantage? 

A.  I  do  not  understand  yoit. 

Q.  If  New  Orleans  is  to  elect  between  hav- 
ing the  cotton  go  across  the  country  from 
Memphis  to  the  New  England  spinners,  or 
come  to  the  South  at  this  rrauced  rate,  which 
would  be  the  greater  advantage  to  this  port? 

A.  It  would  not  make  very  much  difference 
either  one  way  or  the  other. 

Q.  Whatever  difference  it  made  would  be, 
however,  in  favor  of  New  Orleans? 

A.  The  thing  then,  so  far  as  New  Orleana 
is  concerned,  ^omes  almost  a  banking  trans- 
action. 

Q.  There  are  some  other  i>ort  charges  alsof 

A.  There  are  some  port  charges,  but  it  more 
than  overbalances  so  far  as  the  great  majority 
of  the  community  are  concerned. 

Q.  Are  there  any  charges  made  by  the  Cot- 
ton Exchange  against  this  railroad  company 
in  reference  to  its  rates  of  freight  in  additioD 
to  this? 

A.  None  whatever;  and  I  want  simply  to 
take  this  occasion  to  say  that  the  Cotton  Ex- 
change has  not  singled  out  this  road  alone  in 
this  matter  from  any  idea  that  they  alone  were 
making  these  discriminations,  but  because  we 
consider  this  case  involves  principles  that  are 
fundamental  and  on  which  we  wish  to  have  a 
decision,  so  that  when  we  get  that  we  will 
know  where  we  stand. 

Q.  The  points  from  which  these  lower  rates 
are  charged  by  the  L.  N.  O.  &  T.  R.  R  are  all 
competitive  points,  are  they  not? 

A.  Yes  sir. 

Q.  Yicksburg,  Huntington  and  Memphisf 

A.  Yes  sir. 

Q.  You  also  know  that  if  the  rates  from 
these  points  were  raised  to  the  same  rates 
charged  from  contiguous  noncompetitive 
points,  none  of  that  cotton  would  come  to  New 
Orleans. 

The  CluUniiaA.  Do  you  mean  the  same 
rates  that  prevail  now? 

Mr.  Blrattsclmitt.  What  the  rates  would 
be  if  equalized. 

The  witness.  We  have  not  in  oar  peti- 
tion claimed  a  mileage  rate.  We  have  not 
claimed  that  the  Memphis  rate  should  be 
equalized  with  the  local  rate.  We  claim  rela- 
tively reasonable  charges. 

Q.  You  claim  that  no  lees  should  be  charged 
from  Memphis  than  from  any  point  this  ud» 
of  it? 

A.  That  is  the  point  which  we  submit  to^ 
the  Commission,  who  are  experts.  We  claim 
relatively  reasonable  rates  from  these  noncom- 
petitive points.  We  do  not  claim  that  every 
rate  of  freight  on  that  railroad  should  be  made 
precisely  the  same.  We  ask  the  Commission 
to  ti^e  the  testimony  in  this  case  and  in  other 
cases  of  the  same  kind  as  they  come  before 
them,  as  to  what  are  reasonable  rates  of  freight 
for  the  swice  from  through  and  from  local 
points. 

Q.  But  if  this  tariff  were  re-arranged  in  sncb 
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nuumer  as  to  give  rates  from  those  competi- 
tire  points  approximately  the  same  as  from 
contigaous  noncompeUtiTe  points,  would  it 
not  be  a  great  disadvantage  to  the  commerce 
of  New  Orleans? 

A.  If  it  were  applied  to  the  eastern  roads 
oat  of  Memphis  it  would  make  no  difference, 
because  it  would  raise  through  rates  of  freight 
to  the  eastern  seaboard. 

Q.  But  if  the  rates  by  the  eastern  roads  were 
so  much  lower  in  proportion  as  to  enable  them ' 
to  govern  the  freight,  it  would  be  a  disad- 
vantace  to  the  commerce  of  New  Orleans? 

A.  It  would  be  if  they  remained  so;  but  if 
the  Commission  rule  that  they  ought  to  eoual- 
ize  their  rates,  those  cheap  through  rates  from 
Memphis  would  not  last  very  long. 

Q.  In  other  words,  it  would  be  a  disadvant- 
age to  New  Orleans  if  the  freight  rates  from 
those  competitive  points  by  other  routes  to  the 
sea  were  so  arranged  that  New  Orleans  would 
not  get  the  trade.  It  would  be  a  great  disad- 
vantage to  her,  would  it  not? 

A.  It  would  depend  on  the  circumstances 
entirely. 

Q.  What  do  vou  mean  by  that? 

A.  I  mean  if  we  were  cut  off  altogether 
from  receiving  any  cotton  along  that  fine  of 
road,  it  probably  would  be  a  disadvantage. 

Q.  If  you  were  cut  off  from  receiving  any 
cotton  from  those  competitive  points  it  would 
be  a  disadvantage? 

A.  We  don't  think  any  such  construction 
of  the  law  woirid  cut  us  off. 

Q.  Any  tariff  which  would  cut  you  off 
would  be  a  great  disadvantage  to  tms  port, 
would  it  not? 

A.  I  cannot  conceive  very  well  of  any  tariff 
that  would. 

Q.  If  it  did.  it  would  be  a  great  disadvan- 
tage, would  it  not? 

A.  I  dont  see  the  use  of  answering  that 
qoestion.  so  kmg  as  the  Mississippi  River  don't 
go  dry,  because  we  can  get  me  cotton  that 
way  in  any  event 

Q.  Do  you  not  know  that  rates  by  river 
were  raited  very  much  as  soon  as  the  Inter- 
atate  Commerce  Law  went  into  effect? 

A.  I  aboold  not  be  at  all  surprised,  bebause 
I  tkl&k  the  railroads  have  been  driving  the 
boats  out  of  oompedtion  at  these  competitive 
points,  because  tiiey  have  had  a  recourse  the 
boats  have  not  had — charging  more  at  non- 
oompetitive  points. 

Q,  Hiey  have  driven  them  out  by  low  rates 
of  freight? 

Q.  Do  you  not  know  the  rates  of  freight 
by  the  river  Hoes  have  beea  rtrj  much  in- 
creased from  thoae  competitive  points  since 
the  6th  <rf  April? 

A.  Tes  at;  venr  likely.  It  is  veiy  Batoral 
dtttthey  should  be. 

Q.  Don'tyott  know  they  were? 

A.  Yes  ifr. 

Q.  Dont  you  know  they  were  put  back 
when  the  dauae  was  temporarily  sospendad? 

A.  Certainly.  It  givet  the  raihroad  the 
fomtr  to  compete  at  these  points,  but  the  man 
in  the  interior  does  not  get  the  benefit.  It  is 
•ioq^restaring  the  €Ad  state  of  thinj^ 

Q.  Do  you  consider  it  an  injury  to  the  com- 
of  New  Orleaiie  that  the  raOroads  should 


bring  the  cotton  here  from  Memphis  rather 
than  the  river? 

A.  I  do  not  see  it  makes  any  difference  pro* 
vided  they  bring  it  on  relatively  the  same 
terms.  It  is  an  injury  when  it  is  brought  here 
now  to  us  as  a  market. 

Q.  Do  you  know  whether  it  is  the  custom 
of  the  river  lines  to  charge  less  from  competi- 
tive points  than  from  noncompetitive  points? 

A.  It  may  be  in  some  cases.  I  think  as  a 
general  rule,  they  have  a  tariff.  Sometimes 
they  take  less;  but  still  any  man  can  run  a 
steamboat  on  a  river. 

Q.  Do  you  not  know  as  a  matter  of  fact 
that  their  custom  is  to  charge  more  from  non- 
competitive points  than  from  competitive 
points? 

The  Witness.  What  kind  of  competitive 
points  do  you  mean;  railroad  competitive 
points? 

Mr,  Blrattaohnitt.    Tes  sir. 

A.  They  necessarily  have  to  charge  less  for 
the  railroad  competitive  points,  because  the 
railroad  can  make  any  rate  there  to  drive  the 
steamboat  out. 

Q.  How  is  it  from  river  competitive  points 
where  there  is  no  railroad? 

A.  Those  rates  of  freight  are  adjusted  by 
competition  between  the  different  steamboats. 
But  the  man  at  the  local  station  on  this  line 
has  not  that  kind  of  competition.  He  is  in  a 
different  fix  from  the  man  at  the  landing  of 
the  river. 

Q.  The  man  at  the  point  on  the  river  where 
there  is  no  competitive  line  has  not  any  of  the 
advantages  of  the  competition? 

A.  There  always  can  be  competition  on  the 
river. 

Q.  But  there  is  not  always? 

A.  In  nine  cases  out  of  ten  there  is. 

By  CamnuMiianer  ^rmggt 

Q.  Do  you  remember  about  what  the  total 
receipts  of  cotton  were  at  the  Port  of  New  Or- 
leans last  summer? 

A.  About  2,000.000  bales;  1,900,000. 

Q.  How  does  this  season  compare  with  last? 

A.  I  could  not  give  you  the  statistics,  but  I 
can  get  them. 

Q.  Can  you  tell  us  about  what  proportion  of 
the  cotton  goes  through  this  port  on  through 
bills  of  lading  for  foreign  points,  without  st^ 
(rfng  here? 

A.  Last  year  there  was  about  1,100,000  bales 
of  cotton  handled  here  actually  inooi&pressing. 
and  the  remainder  went  tlirough.  'This  year 
the  proportion  has  been  just  about  tlie  reverse. 
It  has  been  about  1,100,000  that  went  through* 
and  about  900,000  actually  handled  here, 

Q.  Do  you  know  wliat  were  the  receipts  of 
tlie  Port  of  Galveston  last  year. 

A.  No  sir,  I  do  not.  I  do  not  follow  those 
things  exactly.  Borne  of  our  men  here  are 
statisticians,  and  they  can  give  you  that  in- 
formation in  a  nulsbelL 
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appeared  before  the 

Commission  and  was  duly  sworn. 

The  Cluainsajiu  You  may  make  your 
statement. 

The  Wifneaei  I  sent  you  my  documenta 
from  Port  Qibson  City,  i  suppose  you  have 
them  filled  with  your  ot^ter  pa|>ers;  SAd  also  a 
reply  in  retoenoe  to  the  atatemeots  made  by 
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Mr.  Ctimiogs  at  Washingtoo,  in  reference  to 
the  rate  changed  from  Port  Gibson,  Mississ- 
ippi. He  made  the  statement  at  Washington 
that  the  rates  are  now  a  dollar  less  than  they 
were  in  former  years  over  our  old  route,  which 
I  proved  was  mistaken. 

By  the  Chairman: 

Q.  What  old  route? 

A.  We  used  to  have  a  route  for  shipping 
our  cotton  over  the  Grand  Gulf  &  Port  Gibson 
road,  but  the  L.  N.  O.  &  T.  road  bought  them 
out  and  tore  it  up,  and  now  we  are  compelled 
to  ship  cotton  over  that  road  at  a  rate  two 
hundred  per  cent  higher  than  to  Yicksburg. 
The  printed  tariff  to  Yicksburg  is  seventv-five 
cents  a  bale  and  the  Port  Gibson  rate  is  $1,75. 
Vincent  &  Haines  told  me  they  had  shipped  at 
fifty  cents  a  bale.  Our  rate  is  |1.75.  There 
is  the  same  discrimination  made  on  molasses 
and  sugar,  and  we  claim  it  is  an  unjust  dis- 
crimination. We  can't  sell  goods  in  Port  Gib- 
son as  they  can  in  Yicksburg  on  that  account; 
and  the  trade  that  ought  to  go  to  Port  Gibson 
goes  to  Yicksburg.  I  claim  if  the  railroad 
company  can  carry  cotton  for  seventy-flve 
cents  from  Yicksburg  to  New  Orleans,  or  fifty 
cents,  they  certainly  can  carry  from  Port  Gib- 
son for  less  than  $1.75.  We  do  not  expect  it 
to  be  hauled  as  cheap  as  Yicksburg,  but  we 
do  expect  it  at  a  lower  rate  than  $1.76.  Even 
taking  their  printed  tariff,  the  rate  is  entirely  too 
high.  We  are  perfectly  willing  and  expect  to 
pay  more,  but  not  such  a  difference  as  that. 
We  have  cotton  now  lying  at  Port  Gibson 
waiting  for  the  action  of  the  Commission, 
which  amounts  to  a  considerable  sum.  $1.75 
is  to  much  to  charge.  We  are  nearer  New  Or- 
leans than  Yicksburg,  and  still  we  are  paying 
$1.75  whil&Yicksburg's  printed  tariff  is  sev- 
enty- five  cents.  On  the  old  route  the  cotton 
was  handled  four  times,  and  this  way  it  is  only 
handled  twice;  but  we  are  made  to  pay  >h[e 
fiame,  if  not  more  than  it  was  in  former  years. 
We  used  to  get  cotton  through  by  the  Grand 
Gulf  &  Port  Gibson  route  for  $1.04. 

By  Cammimoner  Sehoonmakert 

Q.  Are  you  in  business  at  Port  Gibson? 

A.  Yes  air;  I  have  been  in  business  there  a 
good  many  years.  We  have  even  applied  for 
thousand  bale  rates  to  the  L.  N.  O.  &  T.  Road 
and  got  no  response.  We  are  on  a  direct  line; 
no  change  of  cars;  no  transfer;  no  nothing. 
We  claim  that  the  rates  charged  are  too  heavy 
in  comparison  to  the  rate  at  Yicksbure. 

Q.  What  is  the  rate  from  Port  Gibson  to 
Yicksburg? 

A.  $1.  From  Port  Gibson  to  New  Orleans, 
204  miles,  they  charge  us  $1.75,  while  from 
Port  Gibson  to  Yicksburg,  only  twenty-nine 
miles,  they  charge  us  $1.  They  have  got  us 
tied,  and  we  can^  help  it.  Under  the  construc- 
tion of  the  law  we  think  the  Commission  has 
a  right  to  make  a  change. 

By  Commissioner  Walkers 

Q.  As  I  understand  you,  you  think  there 
fihould  be  some  discrimination  in  favor  of  com- 
petitive points? 

A.  Yes  sir;  we  expect  that;  but  not  such  a 
great  difference.  We  don't  expect  to  receive 
freight  at  the  same  price  Yicksburg  does,  be- 
cause it  is  a  competitive  point  and  has  the  river 
in  front  of  it;  but  we  do  expect  the  difference 
not  to  be  as  great  as  it  now  is,  certainly. 


By  the  Chairman: 

Q.  What  is  the  distance  from  Port  Gibson 
to  Yicksburg? 

A.  Twenty-nine  miles. 

Q.  And  what  is  the  rate? 

A.  $1.  The  distance  to  New  Orleans  is  204 
miles,  and  the  rate  is  $1.76. 

By  Commissioner  Walker: 

Q.  How  is  it  about  Baton  Rouge? 

A.  I  think  it  is  either  50,  60  or  75.  I  am 
not  well  posted  on  that  Une. 

By  the  Chairman: 

Q.  What  should  you  think  would  be  a  fair 
difference  to  make  m  favor  of  Yicksburg  and 
against  you? 

A.  Twenty-five  cents  a  bale  as  between  us 
and  Yicksburg.  We  can't  handle  cotton  to 
advantage  in  certain  parts  of  our  county  be- 
cause it  goes  to  Yicksburg.  I  am  told  they 
fst  molasses  at  forty  cents  a  barrel  We  pay 
1.85.  That  is  discrimination  in  favor  of  Yicks- 
burg. 

Q.  And  a  difference  of  ^  cents  against  you. 
you  would  think,  would  fully  overcome  all 
the  disadvantages  and  expense  of  the  service? 

A.  Yes  sir;  but  $1.75  we  claim  is  entirely 
too  heavy.    It  is  against  all  reason. 

Hon,  N*  D.  Wallace  appeared  before  the 
Commission  and  was  duly  sworn. 

The  Witness.  Mr.  Chairman,  I  desire  to 
present  here  a  petition  which  will  express  the 
sentiments  hela  upon  this  question  by  four  of 
the  largest  mercantile  exchanges  in  the  city, 
containing,  I  might  say,  next  to  the  Cotton 
Exchange,  all  of  the  business  element  of  the 
city — the  New  Orleans  Produce  Exchange,  the 
Sugar  Exchange,  the  Mechanics'  &  Lumber 
Dealers'  Exchange  and  the  Merchants'  & 
Manufacturers'  Association.  The  petition 
treats  of  the  subject  in  general  form,  but  we 
have  also  witnesses  to  be  examined  who  will 
testify  to  their  knowledge  of  the  trade  and 
their  ideas  about  it — merchants  in  the  city.  I 
am  sorry  to  say  that  under  some  erroneous  im- 
pression that  got  about,  the  idea  exists  in  the 
minds  of  many  that  tomorrow  you  would  be 
here  and  the  testimony  against  the  suspension 
of  this  clause  would  be  taken  up  then.  A 
number  of  the  best  posted  merchants  who  in- 
tended to  appear  before  you,  I  am  told,  will 
be  unable  to  appear  to-night,  owine  to  that 
misapprehension.  Therefore,  if  it  should  be 
necessary,  I  would  ask  that  they  be  allowed  to 
giye  you  such  views  as  they  may  have  concern- 
ing that  branch  of  the  business.  (Mr.  Wallace 
then  read  the  petition  above  referred  to.) 

This  paper  contains  the  unanimous  senti- 
ment of  the  business  interests  represented  in 
the  different  exchanges,  and  this  action  of 
their  sub-committee,  or  committe  appointed 
for  this  purpose,  has  been  received  and  indorsed 
and  improved  by  each  board  of  directors  of 
the  various  exchanges;  giving  you,  I  think, 
a  very  strong  insight  into  the  opinions  of  the 
business  community  of  this  city.  So  far  as  I 
have  heard  the  testimony  today,  I  think,  I  do 
not  remember,  but  one  witness  representing 
the  mercantile  department  of  the  city  who  has 
taken  exceptions  to  the  opinions  expressed  in 
this  petition,  and  that  was  a  representative  of 
a  particular  local  trade  of  his  own  which 
would  naturally  have  been  influenced,  bat 
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whidi  wms  nol  ezpreasiTe  of  the  senefal  trade 
of  New  Orleans.  The  geneial  opmion  in  this 
city  is  thai  the  law  should  be  enforced;  that 
the  neoessitT  for  the  clause  was  seen  on  the 
passage  of  the  BilL  With  all  due  respect  to 
the  Commission  we  ask  that  you  will  at  least 
give  this  provision  a  test  and  see  its  workings, 
see  its  dfect,  beneflcial  or  otherwise,  upon 
conunerce.  In  making  their  petition  they  do 
so  with  all  respect,  but  they  particulariy  urge 
it  with  a  Tiew  to  the  fact  uat  that  in  a  yery 
short  time  after  the  time  allowed  for  the  sus- 
*>ension,  if  another  period  were  allowed  to  the 
road  in  this  section,  it  would  run  up  into  our 
new  crop  year,  the  period  when  we  are  mar- 
k^ing  our  product;  and  then  if  tested,  any  ill 
eifectit  might  have  on  trade  would  be  felt 
much  more  seriously  than  it  would  be  at  this 
season  of  the  year.  The  general  opinion,  I 
think,  has  been  that  that  was  intended  bv 
Congress  as  a  safety-valre  in  case  of  any  seri- 
ous results  to  the  commerce  of  the  country; 
and  the  idea  of  this  communiUr  U  that  it 
should  be  tested,  at  least  given  a  fair  trial;  and 
then  if  it  does  not  work  properly  you  can  util- 
ize the  power  given  to  suspend  it. 

Willifun  C&mpbell  appeared  before  the 
Commission,  and  having  been  duly  sworn,  tes- 
ted as  follows: 

The  Witness.  The  first  case  we  would 
state  is  this:  A  rate  of  freight  exists  from 
Kew  York  to  Memphis  by  the  Morgan  Line 
and  Mississii)pi  Valley  Road  to  that  point  on 
first  class  freight  of  sixty-five  cents;  and  that 
same  rate  exists  from  liew  Orleans  to  Mem- 
phis. We  have  here  freight  from  Boston  to 
Brookbaven,  first  class  sixty  cents. 

By  Commisnoner  Walker : 

Q.  Where  is  Brookbaven? 

A.  On  the  lUinois  Central  Railroad,  between 
here  and  Jackson,  Miss.  We  have  from  Kew 
Orleans  to  that  same  point,  on  that  same  claJBs 
of  goods,  over  that  same  line,  a  rate  of  seven- 
ty cents.  I  cite  those  as  two  cases.  Here  is  a 
bill  of  lading  (producing  it)  of  the  Southern 
Pacific  Railroad,  from  ^ew  York  to  Brookba- 
ven, Miss.,  and  the  various  classifications  are 
defined  as  follows:  Second  class,  forty-five 
cents,  fourth  class  thirty-five  cents,  sixth  class 
twenty-five  cents.  The  Illinois  Central  Rail- 
road printed  tariff,  bearing  date  April  28,  tells 
us  that  that  fourth  class  rate  of  freight  from 
this  citv  to  that  point  is  thirty-eight  cents,  mak- 
ing a  difference  on  its  face  of  three  cents  in  fa- 
vor of  New  York  as  against  New  Orleans.  These 
are  facts  about  as  near  as  we  can  get  at  them. 
I  have  here  a  bill  of  lading  from  New  York 
via  the  Yirffinia,  East  Tennessee  &  George  Air 
Line.  It  classes  sugar  as  sixth  class  at  for- 
ty-five cents  from  New  York  to  Norfolk,  and 
over  the  tier  of  railroads  down  to  Jackson, 
Miss.  We  have  a  rate  by  the  Jackson  RAilroad 
from  here  to  that  point  of  forty-five  cents, 
showing  that  they  haul  that  freight  from  New 
York  to  Norfolk  and  through  the  East  Ten- 
nessee, Yirffinia  &  Georgia  Air  Line  down  to 
Jackson,  Miss.,  for  twenty  cents.  I  have 
here  a  bill  of  lading  from  Louisville,  Ey.  It 
carries  with  it  plow  irons.  The  rate  of  freight 
from  that  point  to  Jackson,  Miss,  is  fifty-three 
c&kts.  By  the  Illinois  Central  Railrcwd  tariff 
here  the  rate  of  freight  to  that  point  on  the 

S. 


same  class  of  goods  is  aevokty-two  cents,  mak* 
ing  a  difference  between  flf^-three  and  seven- 
ty-two cents  in  favor  of  Louisville.  I  have 
here  another  bUl  of  lading  from  New  York  to 
the  same  point  which  carries  sundry  articles; 
but  I  desire  to  point  out  but  one. 

By  the  ChairmaAS 

Q.  What  do  you  mean  by  the  same  point? 

A.  From  New  York  to  Jackson,  Miss.,  sar* 
dines  on  that  bill  of  lading  from  New  York 
were  carried  at  eighty  cants.  From  New  Or* 
leans  to  Jackson  Uiat  same  class  of  goods  un- 
der  the  dassiflcation  here  by  the  tarflf  have  a 
rate  of  eighty-five  cents.  I  have  a  freight  here 
from  New  York  to  Orange,  Tex.,  going 
throuffh  this  port.  The  rate  of  freight  from 
New  York  to  Orange,  Tto.,  on  fourth  class 
ffoods  is  fifty  cents.  The  rate  of  freight  from 
here  to  that  point  is  thirty-five  cent^  which 
would  indicate  that  they  carried  that  freight 
from  here  to  Orange,  Tex.,  for  fifteen  cents, 
while  we  have  to  pay  thir^-five.  That  was 
given  under  the  signature  of  a  general  freight 
agent  in  New  York.  I  have  a  bill  of  lading 
here  from  St  Louis  to  Jackson,  Miss. ,  on  flour, 
a  rate  of  seventy-six  cents  per  barrel.  The 
same  class  of  goods  from  here  to  that  point, 
Jackson,  Miss.,  cost  seventy-six  cents  barrel.  I 
believe  that  is  all  the  statement  I  have  to  make. 
There  are  othen  representing  other  exchanges 
who  have  facts  similar  to  mine. 

By  Mr,  Stahlmani 

Q.  Will  you  please  read  the  dates  of  the 
bills  of  lading  you  have  produced? 

A.  The  one  I  last  read  from  St.  Louis  bears 
date  March  28.  The  rates  of  freight  I  read 
from  New  York  to  various  points  in  Texas,  I 
singled  out  to  establish  what  they  are — all 
in  mat  neighborhood.  The  date  is  April  18. 
The  bills  of  Thurber.  Whyland  &  Co.  of  New 
York  are  the  28d  and  2l8t  of  March,  and  the 
bQl  from  Louisville  bears  the  date  of  March 
26— all  of  a  very  recent  date. 

Q.  What  is  the  date  of  the  tariff  ? 

A.  April  28,  by  which  we  made  the  com- 
parison. 

Q.  Do  you  underatand  that  to  be  the  tariff 
issued  since  relief  was  granted,  or  assuming 
that  there  would  be  no  relief? 

A.  We  took  the  tariff  as  we  found  it,  with- 
out regard  to  what  its  effect  would  be  or  may 
be. 

Q.  You  are  not  makins  any  comparison  be- 
tween any  rates  prior  to  tnat  date? 

A.  We  operate  on  the  tariff.  That  is  our 
only  guide. 

Q.  The  tariff  from  New  Orleans  to  these 
points  is  dated  April  28,  and  the  shipments 
were  made  some  time  prior.  The  nearest 
shipment  is  about  some  two  weeks  before  and 
some  of  them  run  back  thirty  and  forty  days. 

A.  We  have  them  reaching  from  April  18, 
to  March  21. 

Q.  I  suppose  you  are  aware  of  the  fact  that 
tariffs  do  change  and  they  have  been  changing 

Suite  often  as  circumstance  would  arise  to  ren- 
er  it  necessary? 

A.  We  merely  take  these  facts  to  show  if  it 
was  permanent,  what  we  might  expect. 

Q.  Was  it  not  customary  to  change  the  rates 
even  before  suspension? 

The  Chainniaii*  Do  you  mean  during  the 
last  month?    These  are  during  the  last  month. 
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Itncaa,    There  ue  some  April  8 
March  21. 

fchlmfcii.  The  Ulesl  is  April  2 
Jiere  are  all  before  the  suspension. 
■    fm: 

if  I  underaiood  you  cc 
aying  mat  tbeL.  N. O.  AT.  raflrot._ 
tion  with  Morgan's  line  of  steamers 
ilxty-five  cents  on  cotton  from  Mem- 
}w  York? 

At;  I  had  do  reference  to  cotton.  I 
fo\x  the  eiact  article  I  hod  reference 
first  class  goods  as  classified.  From 
k  through  New  Orleans  to  Mem- 
:lase  freight  is  carried  at  aUty-flie 
1  from  Sew  Orleans  lo  that  same 
t  same  class  of  goods  Is  carried  at 
cents.  They  ask  the  same  rate. 
e  you  the  Dill  of  lading  showing 


e  you  a  tariff  showing  that? 

ilrj  I  can  Terily  it  by  your  general 

ent  or  anybody  from  the  Mississippi 

it  is  here. 

Utlmjui.    I  believe  there  Is  nothing 

pllcallng  the  line  1  represent. 

"      "        Nothing  in  the  world. 


It  effect  do  yon  claim  this  has  upon 
IBS  of  the  portT 

way  Uiis  operates  against  us,  gen- 
tbli:  We  find  articles  that  we  pro- 
slves  carried  totbosedlsCant  markets 
ght  back  by  circuitous  routes  or 
iir  doors  at  a  leu  rate  of  freight  than 
lain  for  them  here. 
that  is  harmful  lo  the  buslneas  of 

sir;  because  It  prereata  us  from  sell- 
goods  here  ourselves. 
atmlagm.  It  la  but  justice,  perhapa, 
□ess  to  say  to  him  that  the  genera] 
ent  and  the  New  Orleans  agent  of 
,ny  are  tioth  In  the  room,  by  whom 
he  can  subsiantlale  thoae  Bgures. 
latlon  Is  directly  at  variance  with 

Itaess.    I  will  ask  Mr.  Howe,  If  he 
Be  la  my  authority,    Mr,  Howe, 
orrect  in  stating  the  ratel 
)we>    You  were,  until  a  few  days 
)  not  the  case  now. 
mlrmmM.    Hr.  Howe  had  better  be 


lowe  appeared  twfore  the  Commis- 
havlng  been  duly  sworn,  was  exam- 

CMtpbeUt 

I  correctly  state  to  the  gentlemen  of 
lisalon  that  the  rate  of  freight  from 
L  was  slxty-flve,  cents  and  that  the 
>mphla  was  the  sameT 
r  statement  with  n«ard  to  the  rate 
V  Orleans  to  Hemphis  was  correct, 
tement  aa  regard  the  New  York 
ibly  has  been  correct  in  the  past;  in 
iich  lower  rate  has  been  had  in  the 
alxty-flve  cents  from  New  York  to 
;  B  much  lower  rats. 


Q.  How  long  has  It  tieen  since  that  rate  waa 
lowered? 

A.  Within  two  months. 

Q.  Does  the  rat«  of  sixiy-flve  cents  from 
New  York  to  Memphis  exist  now ! 

A.  It  does  not. 

Q.  When  did  you  change  It  J 

A.  Itwas  changed  InNewYorkaboutthree 
or  four  days  ago  1  believe.    I  have  not  the  ex- 

Q.  Has  this  community  recdved  official  no- 
tice of  the  changef 

A.  I  do  not  know  sir.    I  did  notgltelt. 

Q.  Is  there  aoy  meaos  of  finding  out  when 
there  has  been  any  chaneeT 

A.  There  is  no  reguuir  way  to  find  out  at 
present. 

By  the  ChftlnuABt 

Q.  Are  the  rates  posted? 

A.  No  sir;  it  is  a  through  rate.  The  Com- 
mUsloD  has  notsaid  Itshould  be  posted  as  yet. 

Q.  You  have  not  posted  the  rates  at  allT 

A.  No  sir. 

Q.  You  have  not  given  any  public  informa- 
tion on  the  Bubtect  in  any  wavt 

A.  No  sir.  I  fact  I  haven't  the  maklnK  of 
the  rates  myself. 

Q.  What  are  the  ratest 

A,  Blgbly -two  cents. 

Q.  From  New  York  to  Memphis  by  way  of 
New  Orleans? 

A.  Yes  sir. 

By  Mt.  CuiplMll: 

Q.  Did  you  not  tell  me  on  Friday  or  Satur- 
day that  the  rate  of  freightfrom  New  York  to 
Memphis  was  sixty-five  cents  on  that  class  of 

A.*IdldBlr. 


E.  It.  Bmnlett  appeared  before  the  Com- 
mission and,  having  been  duly  sworn,  was  ex- 
amined as  follows; 

By  Mr.  WaU»eei 

Q.  I  believe  you  live  in  this  cltyl 

A.  Yes  sir, 

Q.  Are  you  engaged  in  husinese  here? 

A.  I  am  enga^dln  the  manafacturlng  iu- 

Q.  Have  you  been  here  for  aome  years? 

A.  Yes  sir. 

Q.  You  have  had  a  good  deal  of  experience 
in  the  course  of  your  oudness  career  on  rate* 
of  freight  from  various  points  competing 
with  other  cltieet 

A.  Yea  sir. 

Q.  Hesvyaswell  as  other  goods? 

2.  Yessfr. 

Q.  Will  you  be  kind  enough  lo  make  to  the 
Commission  the  statement  you  desire  to  make? 

A.  On  short  nollcewlthout  any  preparation. 

-Mr.  Wallace  invited  me  here  to  demonstrate 
it  possible,  that  New  Orleans  was  entitled  lo 
the  full  benefit  of  the  Interstate  Commerce  Bill 
with  regard  to  the  long  haul  clause.  That  is 
about  the  only  subject  I  Interest  myself  in,  be- 
~  ~  use  our  goods  need  a  long  haul  to  get  them 
market.    On  all  questions  of  that  kind  New 

Orleans  up  to  this  lime  baa  b"   '" — 

disadvantage-     We  are  a  pc 

steamers  from  the  east,  will.  _.      

freight  naturally;  and  Id  order  lo  compete 
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with  the  lowest  coxnpetion  produced  by  them, 
the  railroads  from  the  east  are  forced  in  their 
through  rates  to  competitive  points  bevond, 
to  recognize  that  competitive  rate.  For  in- 
stance, the  railroad  rate  from  New  York  to 
any  point  in  Texas  is  bound  to  take  cognizance 
of  the  fact  that  the  water  rate  from  New 
Orleans,  which  is  three  quarters  of  the  dis- 
tance, is  only,  on  an  average,  about  twenty- 
:five  cents  per  hundred  pounds  on  car  loads. 
Class  A.  Adding  to  that  the  local  rate  by  rail 
would  put  Texas  down  in  competition  with 
New  Orleans,  almost.  Therefore  we  are  very 
anxious  for  the  long  haul  clause  to  be  enforced 
against  Uiose  roads.  It  is  because  our  natural 
advantages  determine  the  question  of  our 
rights  and  because  it  is  necessary  that  we 
should  have  those  advantages  that  we  want 
the  long  haul  clause.  I  have  only  two  papers 
to  put  before  vou  as  documents.  The  rate 
from  New  York  to  Chicago  direct,  which  is 
about  the  same  distance  as  from  New  Orleans, 
is  thirty-five  cents  a  hundred  pounds  by  rail 
on  car  loads.  Class  A.  The  Ulinois  Central 
Railroad  under  date  of  April  16  classifies  car- 
loads Class  A  at  forty-nine  cents.  On  an  arti- 
cle that  New  Orleans  has  distinct  supremacy 
of  in  the  commercial  world,  importing  it  at  a 
less  cost  from  a  foreign  country  manufacturing 
it  with  American  labor  at  the  same  cost,  bring- 
ing it  to  New  Orleans  at  a  low  cost  and  a 
shorter  time,  we  are  unable  to  distribute  it  at 
anythins  like  an  equitable  rate  to  markets 
which  legitimately  belong  to  us.  by  these  rail- 
road discriminations.  This  is  a  long  haul. 
It  is  over  a  thousand  miles.  Subsequent  to 
the  enforcement  of  the  Interstate  Commerce 
BiU,  and  outside  of  the  territory  in  which  the 
long  haul  clause  was  suspended,  there  is  a  dis- 
tinct violation  of  the  law.  I  believe  of  the 
80,000,000  pounds  of  Mexican  hemp  import- 
ed into  the  Union  annually  the  manufacture 
of  over  40,000,000,  of  it  in  the  City  of  New 
Orleans  would  be  absolutely  imperative  under 
any  equal  distribution  of  the  rights  of  this 
section  under  the  Bill,  because  it  would  be  im 
possible  to  compete  with  the  City  of  New  Or- 
leans were  that  Bill  enforced.  This  is  true  of 
almost  all  manufacturing  enterprises  in  our 
State.  The  manufacture  of  shot,  which  we 
import  largely  from  the  west  on  lines  of  road 
centering  and  converging  in  New  Orleans — 
the  distnbution  of  that  article  has  been  ser- 
iously hampered  in  the  immediate  past  by  the 
operation  of  competitive  rates  produced  by  a 
suspension  of  this  clause.  I  have  been  all  my 
life  engaged  in  making  freight  rates;  and  New 
Orleans,  while  entitled  to  the  greatest  consider- 
ation, is,  as  you  gentlemen  will  certainly  de- 
termine if  you  have  the  time,  under  a  ban  of 
discriminauon  wide  spread  and  general.  The 
merchants  here  find  at  the  moment  they  are 
about  to  consummate  a  trade  they  are  con- 
fronted with  the  rate  of  delivery;  not  the  rate 
of  freight  but  the  rate  of  delivery  on  the  goods 
at  a  point  much  nearer  by  thousands  of  miles 
sometimes  to  them  than  any  other  point,  the 
competitive  point  particularly;  and  the  trade 
is  canceled  because  they  cannot  make  the 
rate.  We  have  a  port  equal  to  any  port  in  the 
Union,  unquestionably.  If  you  have  time  to 
iaveftlpte  that  you  will  see  it,  if  you  do  not 
know  it  already  by  history.    There  is  nothing 
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can  prevent  our  commercial  suprenuicy  but 
discrimination  on  freight  rates;  nothing;  and 
that  you  will  find. 

Q.  Is  it  not  true  that  St.  Louis  houses  ship 
the  article  of  shot  into  Texas  under  the  guise 
of  willow  and  wooden  ware  ? 

A.  It  is  true. 

Q.  Is  it  not  a  fact  that  that  is  contrary  to  the 
regulations  of  those  roads  ? 

A.  It  is. 

Q.  Is  it  not  known  by  some  of  the  roads  in 
Texas  that  that  has  been  done  and  they  have 
failed  to  interfere  with  it  and  stop  it  ? 

A.  It  is. 

O.  Is  not  this  seriously  injurious  to  the  shot 
trade  of  this  city  ? 

A.  Yes  sir. 

Q.  Has  it  not  interfered  with  the  shot  busi- 
ness of  the  city  already  ? 

A.  Yes  sir. 

By  Mr,  Stahlman: 

Q.  I  would  like  to  ask  you  to  specify  what 
the  rates  are  from  New  Orleans  to  Chicago  on 
hemp,  and  New  York  to  Chicago. 

The  Witness.  On  the  manufactured  ar- 
ticle ? 

Mr,  Stahlman.    Yes  sir. 

A.  Thirty-five  cents  a  hundred  by  rail, 
twenty-seven  cents  a  hundred  by  canal  and 
steam,  and  twenty  cents  by  the  Lakes. 

Q.  What  is  the  rate  from  New  Orleans  ? 

A.  Forty-nine  cents. 

Q.  What  is  the  distance  from  New  York  to 
Chicago  by  rail  ? 

A.  It  is  fractionally  the  same  as  from  New 
Orleans— it  is  within  100  miles ;  it  is  within 
50  miles. 

Q.  The  distance  from  New  Orleans  to  Chi- 
cago is  what  ? 

A.  Within  50  miles  of  the  same  as  it  is  from 
New  York  to  Chicago. 

Q.  Are  you  not  mistaken  about  that  ? 

A.  I  don't  know  whether  I  am  or  not  I 
don't  believe  I  am  mistaken. 

Q.  There  is  at  least  150  miles  difference  ? 

A.  That  would  not  make  40  per  cent,  differ- 
ence in  the  rate.  That  would  only  be  15  per 
cent;  and  this  is  a  difference  of  40  per  cent  in 
the  rate ;  and  besides,  it  is  a  long  haul,  and  the 
rate  is  caleolated  in  that  case  in  favor  of  the 
short  haul. 

Q.  With  reference  to  the  shot  rate— I  am 
not  here  as  a  defender  of  the  Texas  &  Pacific 
Railroad,  but  I  want  to  get  some  information. 
Are  you  yourself  familiar  with  the  shot  rate 
Just  referred  to  ? 

A.  Yes  sir. 

Q.  Do  you  not  know  that  the  transaction 
referred  to  was  a  swindle  upon  the  part  of  the 
shipper  at  St.  Louis  and  was  promptly  investi- 
gatea  by  the  railroads  at  condderable  expense 
and  has  been  stopped  ? 

A.  I  will  answer  the  question.  The  swindle 
referred  to  has  been  perennial  for  fifteen  years. 
I  have  been  in  the  snot  business  for  from  fif- 
teen to  seventeen  years  in  New  Orleans,  and 
from  that  day  to  this  it  has  been  goio^  on  and 
is  a  thing  of  every  day  occurrence  until  it  was 
alleged  to  have  been  stopped.  You  say  it  is 
stopped.  That  is  my  first  information  of  it. 
I  am  elad  to  hear  it. 

Q.  I  want  to  ask  you  if  the  shot  manufact- 
uring industry  of  this  city  has  always  '^  "  ' 
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11  position  to  sell  shot  with  freedom.  Have  you 
been  making  shot  all  the  time  and  undertaking 
to  compete? 

A.  We  were  not  discussing  the  question  of 
one  particular  tower,  but  an  industry  which 
has  been  going  on  for  fifteen  years.  I  don't 
suppose  you  are  interested  in  the  particular 
welfare  of  one  institution,  but  the  trade.  The 
trade  has  suffered,  under  my  personal  knowl- 
edge, about  fifteen  years  by  discrimination. 
This  is  as  well  known  to  the  gentlemen  around 
me  as  A  B  C.  That  thine  has  been  known  to 
them  and  I  will  do  them  me  Justice  to  si^  that 
on  this  end  they  have  turned  Heaven  and  earth 
to  stop  it.  They  have  employed  special  de- 
tectives and  others,  and  the  first  intimation  I 
have  heard  it  was  finally  stopped  was  right  at 
this  moment  today  ;  because  within  sixty  days 
it  has  been  done. 

Q.  Were  you  and  Colonel  Wallace  engaged 
in  the  same  institution  ? 

A.  Yes  sir. 

Q.  Have  you  ever  had  any  combination  with 
any  shot  manufacturers  of  other  section  for 
the  purpose  of  pooling  your  business,  under 
which  you  agreed  to  remain  silent,  lay  quiet 
and  do  nothing  ? 

A.  We  leasM  our  tower,  if  that  is  what  you 
mean. 

By  Mr.  Wallace: 

Q.  Is  it  not  true  that  your  business  has  been 
largely  in  shot  ooming  here  on  consignment 
and  that  you  desire  to  enter  Into  the  Texas 
trade  not  as  a  leased  tower,  but  in  your  busi- 
ness? 

A.  That  is  right.    I  am  not  representing  any 

girticular  corporation,  but  the  trade  of  l^ew 
rleans. 

Mr.  Stahlman*  The  fact  still  remains  that 
you  leased  your  tower. 

W.  W.  Finley  who  had  been  previously 
sworn  and  examined  again  appeared  before  the 
Commission  and  said : 

In  connection  with  what  was  stated  about 
the  shot  business  and  shot  being  shipped  as 
wooden  ware,  as  one  of  the  Texas  roads,  one 
of  the  roads  that  makes  the  delivery  into  Texas, 
I  would  like  to  state  that  the  Texas  roads  have 
organized  an  inspection  bureau  and  have  at 
the  principal  points  in  Texas  inspectors  for  the 
purpose  of  inspecting  every  car  load  of  freight 
and  seeing  it  is  properly  classified  and  charged 
for. 


Huffh  MoCloskey  appeared  before  the 
Comnnssion  and  having  been  first  duly  sworn 
was  examined  as  follows : 

By  Mr,  Wallaee : 

Q.  You  are  a  resident  of  New  Orleans  ? 

A.  Yes,  sir. 

Q.  What  business  are  you  in  ? 

A.  Commission  merchant  and  dealer  in 
general  produce. 

Q.  You  do  a  good  deal  of  business  in  the 
West? 

A.  Yes,  sir ;  principally  in  the  West. 

Q.  You  are  President,  1  believe,  of  one  of 
the  Exchanges  here  ? 

A.  President  of  the  Produce  Exchange. 

(|.  Have  you  had  any  experience  in  shipping  | 


here  since  the  Interstate  Commerce  Law  went 
into  effect  ? 

A.  I  have  had  my  attention  drawn  to  certain 
rates  that  were  given  after  the  law  went  into 
effect 

Q.  Will  you  be  kind  enough  to  state  to  the 
Commission  what  your  experience  has  been  ? 

A.  On  the  6th  of  April  my  attention  was 
drawn  by  the  firm  of  Smith  Brothers  &  Co., 
after  which  I  verified  it  by  a  representative  of 
the  Illinois  Central  Railroad,  that  the  rate  of 
freight  from  here  to  Chicago  on  that  date  was 
$1.^  a  hundred.  I  have  the  bills  of  ladine  to 
prove  that  the  rate  from  Chicago  over  Uiat 
route  to  New  Orleans  on  the  same  date  was 
thirty  cents  a  hundred. 

By  Commissioner  Schoonmaker: 

Q.  What  was  the  classification  ? 

A.  Fourth  class. 

By  Mr.  Wallace: 

Q.  Is  it  not  true  that  the  thirty  cent  rate  was 
given  to  a  very  large,  enterprising  and  wealthy 
firm  in  Chicago  ? 

A.  Several  firms. 

Q.  They  were  pretty  large,  were  they  not  f 

A.  Yes  sir ;  Armour  &  Co.,  and  the  Anglo- 
A.merican  Packing  Company,  two  of  the  larg- 
est concerns  in  Chicago,  were  given  a  rate  on 
that  oasis. 

By  Mr.  Stahlman: 

Q.  The  rate  from  Chicago  to  New  Orleans 
was  thirty  cents  ? 

A.  Yes  sir. 

Q.  And  the  rate  from  New  Orleans  to  Chi- 
cago was  how  much  ? 

A.  The  same  day.  $1.07. 

Q.  On  what  class? 

A.  The  same  class  ;  fourth  class, 

Q.  Is  bacon  in  the  fourth  class  ? 

A.  I  think  so ;  yes  sir. 

Q.  Are  you  not  mistaken  ? 

A.  That  is  my  impression. 

Q.  Is  it  not  a  special  class.  Class  B  ? 

A.  My  impression  is  that  bacon  comes  un- 
der that  class. 

Q.  Would  you  expect  to  send  bacon  from 
New  Orleans  to  Chicago? 

A.  No  sir;  but  we  would  expect  to  send 
bacon  to  intermediate  points  between  here  and 
Chicago.  The  local  rate  to  Intermediate 
points  were  so  hish  that  under  the  law  as  it 
passed  Congress  me  railroad  in  order  to  keep 
up  its  local  rates  between  here  and  that  point, 
was  compelled  to  advance  the  rate  to  Chicago 
to  correspond  to  the  law,  as  I  understand  it 

Q.  Your  idea  is  that  you  ought  to  be  able 
to  bring  meat  from  Chicago  here,  and  then 
ship  it  back  three  or  four  himdred  miles  in 
competition  with  Chicago? 

A.  We  are  not  alone.  While  we  represent 
several  large  Chicago  packers,  we  also  repre- 
sent a  large  St  Louis  packer  from  whom  we 
can  get  freight  by  river,  if  necessary. 

Q.  If  the  law  were  enforced  and  the  rates 
maae  the  same  to  lUl  intermediate  points  as  to 
New  Orleans,  do  you  think  you  would  be  able 
to  bring  it  down  here  and  then  ship  it  back? 

A.  It  might  be  brought  down  at  certain 
times  when  the  fluctuations  of  the  market 
would  Justify  us  in  doing  it 

Edwin  Belknap  of  New  Orleans,  Loaial- 
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and  appeared,  before  the  Commissioii,  was 
duly  sworn  and  said: 

I  wish  to  offer  in  eyidence  a  bill  of  lading 
from  New  York  by  Savannah  to  Tallahassee, 
Florida.  The  round  charge  is  |l  .36  first  class, 
whereas  the  rate  from  New  Orleans  is  $1.29 
I  leave  this  as  a  specimen  of  the  discrimina- 
tion against  this  city  in  competition  with  New 
York.  At  the  same  time  I  submit  the  tariffs 
of  the  Illinois  Central  Railroad  to  certain 
points  in  Alabama  and  Georgia,  from  this  city 
as  compared  with  those  from  New  York, 
wherein  I  find  that  the  greatest  case  of  dis- 
crimination is  at  £uf  ala. 

By  the  Chairman: 

Q.  What  is  the  date  of  that? 

A.  April  25.  The  rate  on  first  class  freight 
Is  $1.15,  and  from  New  York  it  is  $1.14.  The 
distance  from  New  Orleans  is  about  400  miles, 
and  from  New  York  about  1,060.  I  have  in 
connection  with  this,  a  gentleman  who  is.large- 
ly  interested  in  business,  and  who  can  ffve 
you  further  information. 

Mr.  Stahlman*  I  don't  understand  the 
gentleman  to  have  made  any  complaint  against 
the  Louisville  &  Nashville. 

The  Witness.  Yes  sir.  I  said  the  Illinois 
Central  I  should  have  said  the  Louisville  & 
Nashville.  The  principal  case  is  from  here 
to  Eufala,  where  the  rate  is  $1.15  from  New 
Orleans  and  from  New  York  $1.14  on  the  same 
clajBS,  first  class. 

Mr,  Siahlnuui*  Is  the  gentleman  aware 
that  Eufala  is  not  on  the  Louisville  A  Nash- 
ville Boad,  and  that  that  road  has  no  control 
over  the  rates  from  New  York  to  Eufala? 

The  Witness*  No  sir;  I  was  not  aware  of 
that.  I  supposed  it  was  part  of  the  same  sys- 
tem. 

Jtfr.  StaJilm&n*  The  Louisville  &  Nash- 
ville has  no  control  over  those  rates,  and  can- 
not make  any  rate  from  New  Orleans  to  Eufala 
except  such  as  the  connecting  roads  see  fit  to 
allow. 


John  W.  Bryant  appeared  before  the 
Commission,  and  after  havmg  been  duly  sworn, 
said: 

Mr.  Chairman,  I  appear  only  as  the  rep- 
resentative of  the  National  Board  of  Steam 
Navigation,  which  is  an  association  of  steam- 
boat owners  or  steam  vessel  owners  rather,  in 
the  Mississippi  Valley  and  in  the  Northwest 
and  the  East.  The  object  of  the  association, 
is  to  promote  the  interests  of  steam  vessel  own- 
ers, and  to  protect  them  from  exactions  and 
discriminations,  boUi  local  and  legislative. 
Taking  advantage  of  the  invitation  that  had 
been  extended  bv  the  Commission,  the  Board 
had  a  meeting  m  New  York  on  the  26th  of 
April,  and  prepared  a  protest  with  some  reso- 
lutions affainstthe  suspension  of  the  fourth 
section  of  the  Interstate  Commerce  Act,  and 
they  have  conunissioned  me  to  read  the  pro- 
test. 

The  witness  then  read  the  protest. 

Ashton  Phelps  who  had  been  previously 
sworn  and  examined,  a^ain  appeared  before 
the  Commission  and  said: 

1  wish  to  make  a  couple  of  corrections.  I 
desire  to  be  as  thoroughly  oorrect.in  my  state- 
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ments  as  possible.  You  will  find  that  in  the 
petition  of  the  Cotton  Exchange,  the  cost  of 
transfer  from  the  railroad  to  the  steamship 
here  is  put  at  $5  per  car.  I  have  since  had  in- 
formation it  is  only  $2  per  car.  Nevertheless 
we  were  careful  as  we  had  not  exact  informa- 
tion on  that  point  not  to  let  that  charge  figure 
at  all  in  the  65  cent  rate.  It  has  nothing  to  do 
with  it.  Another  correction  I  wish  to  make 
in  a  statement  I  made  a  little  while  ago.  I 
stated  that  the  charge  for  compressing  in  Mem- 
phis was  fifteen  cents  per  hundred  i>ound8.  I 
have  been  informed  that  the  rate  has  been 
changed  within  the  last  sixty  or  ninety  days  to 
12^  cents  per  one  hundred  pounds.  If  the 
Commission  will  permit  me  one  more  remark, 
which  I  forffot  to  make  in  the  course  of  my 
testimony,  1  will  say  that  in  any  competition 
between  the  railroads  and  the  steamboats,  the 
railroads  will  always  have  the  insurance  from 
Memphis  to  New  Orleans  in  their  favor  to  make 
the  rate. 


M.  L.  ScoTell  appeared  before  the  Com- 
mission and,  having  been  duly  sworn,  was  ex- 
amined as  follows 

By  Mr,  Wallace: 

Q.  Where  do  you  reside? 

A.  In  Bhreveport. 

Q.  How  long  have  you  lived  there? 

A.  About  twenty  years. 

Q.  What  is  your  occupation? 

A.  I  am  now  general  freight  agent  of  the 
Red  River  and  Coast  Line  Steamboat  Com- 
pany. 

Q.  Your  occupation  has  given  you  an  inti- 
mate acquaintance  with  all  the  business  de- 
tails there,  has  it  not? 

A.  It  has  sir. 

Q.  You  heard  it  stated  this  morning  that 
there  had  been  an  advance  in  steamboat  rates. 
Do  you  remember  what  it  was? 

A.  I  heard  the  assertion  made  this  morning 
that  rates  had  advanced  from  sixty  cents  a 
barrel  from  St.  Louis  on  fiour  to  $1.10  to 
Shreveport. 

Q.  The  rates  by  river? 

A.  The  rates  by  river  did  not  advance.  Our 
rates  prior  to  the  time  the  Interstate  Commerce 
Bill  went  into  effect,  was  fifty  cents  a  barrel 
on  flour  from  St.  Louis  to  Shreveport.  They 
are  still  fifty-five  cents  a  barrel. 

Q.  You  heard  it  stated  today  by  witnesses 
for  suspension  at  Shreveport,  Uiat  the  result 
of  the  advanced  rates  was  almost  a  total  sup- 
pression of  business.  Have  you,  during  your 
daily  intercourse  with  the  business  men  of 
Shreveport,  noticed  such  an  effect? 

A.  I  did  not  notice  any  such  effect.  The 
business  seemed  to  be  going  on  about  the  same 
way  since  the  Interstate  Commerce  Bill  went 
into  effect  as  before.  There  was  some  Hide 
delay  in  getting  goods  on  account  of  the  river 
route  being  longer  than  the  way  they  have 
been  getting  them  direct  by  rail  before,  but  I 
didn't  see  any  suspension  of  business.  Every- 
thing moved  about  the  same. 

Q.  If  section  four  were  enforced,  how  would 
it  affect  the  competition  at  Shreveport;  w(»uld 
it  continue  as  it  had  done  before? 

A.  I  think  the  competition  would  be  about 
the  same.    The  Texas  &  Pacific  Boad  is  en- 
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the  stage  of  water  during  that  week  or  the 
week  following? 

A.  No.  I  think  the  Commission  understand 
me,  and  you  ouf^lit  to.  too. 

Mr,  Stahlman.  I  have  before  me  a  paper 
showing  the  rates  from  Memphis  to  New  Or- 
leans b7  your  line,  775  miles,  on  first  class, 
thirty-five  cents.  ' 

Ccmmistioner  Walker.  What  is  the  date? 
•  Mr,  Stahlman.  This  paper  was  prepared 
last  August.  I  am  having  it  verified  now. 
The  rate  from  Memphis  to  Columbia,  Arkan- 
sas, 216  miles,  was  fifty  cents;  that  is,  the  rate 
for  775  miles  was  thirty rfive  cents,  and  the  rate 
for  216  miles  was  fifty  cents.  For  second  class 
freight  the  rate  for  775  miles  was  thirty-two 
cents,  and  for  216  miles  forty  cents.  On  third 
class  freight  the  rate  for  775  miles  was  twenty- 
six  cents;  for  216  miles  thirty-five  cents.  For 
fourth  class  freight  the  rate  for  775  miles  was 
nineteen  cents,  and  for  216  miles  thirty  cents. 
In  other  words,  that  is  the  water  rate  from 
Memphis  to  Columbia,  Arkansas,  as  against  the 
rate  from  Memphis  to  New  Orleans.  That  is 
about  the  line  of  rates  that  they  carry  to  in- 
termediate landings. 

The  Witness*  Those  rates  I  never  heard 
of  before.  They  belong,  as  I  told  you  before, 
to  the  New  Orleans  Anchor  Line.  They  don't 
stop  at  Yicksburg,  and  I  am  not  familiar  with 
those  rates. 


A.  M.  Halliday  appeared  before  the  Com- 
mission and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr,  Wallace: 

Q.  What  is  your  business? 

A.  Steamboating. 

Q.  Tou  are  on  uie  river  now,  are  you? 

A.  Yes  sir. 

Q.  What  is  your  boat? 

A.  The  Paris  C.  Brown. 

Q.  Does  she  belong  to  a  line  of  steamers? 

A.  She  belongs  to  me  Cincinnati  &  New  Or- 
leans Transportation  Company;  the  Southern 
Transportation  Company. 

Q.  You  run  on  the  Ohio  River? 

A.  Yes  sir;  between  New  Orleans  and  Cin- 
cinnati. 

Q.  And  you  have  been  in  the  business  a 
long  time? 

A.  Yes  sir;  I  guess  about  twenty  years. 

Q.  Have  you  raised  your  rates  at  all  since 
the  Interstate  Commerce  Bill  went  into  effect? 

A.  No  sir;  it  has  not  affected  our  rates  at 
all. 

Q.  You  have  not  had  a  high  water  rate  or 
any  other  rate  than  what  existed  before? 

A.  We  have  had  a  very  low  rate;  no  high 
rate;  our  rates  are  very  low. 

By  Mr.  Stahlman; 

Q.  From  what  points  on  the  Ohio  River 
do  you  run? 

A.  All  points  on  the  Ohio  River  from  Cin- 
cinnati here. 

Q.  The  rail  lines  have  not  advanced  their 
rates  from  Cincinnati  to  New  Orleans,  have 
they? 

A.  I  believe  they  advanced  them  for  a  few 
davs 

Q.*  You  believe  it? 

A.  Yes  sir.    I  would  like  to  state  that  I  be- 


long to  a  lino  of  steamboats  that  eight  years 
ago  had  nineteen  boats.  Today  they  have  8ix» 
They  ran  three  boats  out  of  here  a  week. 
Now  they  run  one  in  five  days.  The  com- 
petition of  points  struck  by  the  railroads  has 
become  so  great  that  they  have  very  nearly 
driven  us  off  the  river;  and  if  that  isn't  dis- 
criminating against  one  class  of  men  I  don't 
know  what  is. 


The  Chairman.  It  has  been  stated  that 
there  were  some  agricultural  organizations  to 
be  heard.  I  woula  inquire  if  there  is  any  rep- 
resentative of  such  an  organization  here?  (No 
response.)  Is  there  anyone  present  who  de- 
sires to  be  sworn,  or  to  call  anyone  else  as  a 
witness? 

Mr,  James  A.  Renishawe.  I  desire  to 
ask  on  behalf  of  the  New  Orleans  Cotton  Ex- 
change whether  or  not  the  railroads,  which  are 
all  represented  here,  will  be  allowed  to  pre- 
sent any  evidence  in  rebuttal  of  the  specific 
charges  that  have  been  presented  by  the  New 
Orleans  Cotton  Exchange,  at  any  other  sitting 
or  any  other  date  than  this?  Not,  being  law- 
yers we  are  not  familiar  with  these  points. 

The  Chairman.  Let  me  inquire  now  if 
any  of  these  petitioners  desire  to  offer  evidence 
in  rebuttal  of  anv  evidence  presented  here  ia 
opposition  to  their  petitions? 

Mr,  Cummins*    Yes  sir. 

The  Chairman*  Are  you  prepared  to  put 
it  in  now? 

Mr,  Cummins.  No  sir;  not  on  the  part  of 
the  Louisville,  New  Orleans  &  Texas  Railroad 
Company,  as  I  stated  to  the  Commission  thia 
forenoon. 

The  Chairman.  What  is  the  nature  of  the 
evidence  you  wish  to  produce? 

Mr,  Cummins.  That  our  discriminative 
rates,  so  termed,  as  between  Memphis  and  New 
Orleans  and  Port  Gibson,  Yicksburg  and  New 
Orleans,  are  Justified  by  the  quantities  hauled 
between  these  places,  by  the  lower  amount  of 
expense  in  hauling  the  larger  quantities  rather 
than  the  smaller;  and  that  the  discrimination 
is  not  an  arbitrary  one  upon  our  part,  but  ne- 
cessitated by  the  competition  we  meet  at  these 
competitive  points.  We  have  pretty  full  evi- 
dence upon  those  points,  but,  as  I  stated  be- 
fore, we  are  not  prepared  to  present  it  here» 
supposing  we  would  be  given  the  opportunity^ 
of  presenting  it  at  Memphis.  Our  headquar* 
ters  are  there,  and  that  is  where  our  records- 
are  all  kept. 

The  Chairman.  I  do  not  understand  that 
to  be  in  rebuttal  of  anything  that  has  been 
brought  forward  here  today  on  behalf  of  the 
Cotton  Exchange. 

Mr,  Cummins.  It  will  be  at  least  explana- 
tory. 

The  Chairman.  You  are  to  bring  forward 
certain  facts  and  seek  to  draw  certain  conclu- 
sions from  them,  but  the  facts  are  not  antago- 
nistic  to  those  that  have  been  brought  forward 
here  today. 

Mr,  Cummins.  I  do  not  think  we  wiH  dis- 
pute the  facts  as  stated  by  the  Cotton  £x* 
change,  or  by  the  gentleman  from  Post  Qibeoo. 
I  think  the  facts  are  all  correctly  stated,  un- 
less it  might  be  as  to  some  questions  of  rebates. 

The  Chairman.    If  you  desire  to  disprove- 
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the  facts  tbat  have  been  brought  forward  here 
today,  it  would  be  proper  to  do  it  now  and 
here. 

Mr.  Commins.    I  appreciate  that. 

Mr,  Stahlmaiu  I  desire  to  file  the  cotton 
tariff  of  the  Louisville  &  Nashville  Railroad, 
and  of  the  Illinois  Central— its  tariff  at  the 
present  time  and  one  which  has  been  in  effect 
for  some  time;  and  I  propose  to  illustrate  by 
that  that  there  is  no  discrimination  against  the 
City  of  New  Orleans  on  cotton. 

The  Chairman*  Are  these  the  tariffs  that 
are  published? 

Mr,  Stahlman*    Yes  sir;  and  posted. 

The  Chairman.  So  tbat  these  gentlemen 
have  had  an  opportunity  to  know  what  they 
are? 

Mr,  Stahlman.  Yes  sir;  they  can  get 
them  by  going  to  the  office  of  the  company. 

Mr,  B^nshawe.  Should  they  not  have 
been  filed  this  morning? 

Mr,  Phelps*  We  have  had  them.  But 
does  the  Illinois  Central  Railroad  still  main- 
tain the  same  rate  out  of  Memphis  as  they 
maintained  before  this  clause  was  brought  into 
effect?  They  have  brought  about  60,000  bales 
of  cotton  out  of  Memphis.  If  they  do,  we 
make  the  same  point  against  them  that  we 
made  gainst  the  Louisville,  New  Orleans  <& 
Texas  Railroad :  that  their  local  ratesare  unduly 
high  compared  with  their  Memphis  rate.  If 
that  rate  £s  a  reasonable  one  for  the  transpor- 
tation, the  other  rate  is  too  high. 

Mr,  Stahlman*  The  Memphis  tariff  is  not 
Included,  but  from  other  points  it  is. 

The  Chairman*  Can  you  state  what  the 
tariff  is? 

Mr,  Stahlman*  I  cannot.  The  Missis- 
sippi Valley  Road  will  furnish  that  evidence 
at  Memphis,  I  believe. 

Mr,  Renshawe*  The  Memphis  rate  has 
no  particular  bearing  on  this  point. 

Sir,  Phelps*  I  made  that  remark  because 
we  presented  no  case  here  on  behalf  of  the 
Cotton  Exchange  against  the  Illinois  Central 
Road,  for  the  reason  that  I  was  given  to  un- 
derstand that  they  had  withdrawn  that  Mem- 
phis rate.  I  may  have  misunderstood  Mr. 
Murray,  but  if  that  rate  is  still  in  force,  we 
make  the  same  point  against  the  Illinois  Cent- 
ral Road  that  we  made  against  the  Louisville, 
New  Orleans  &  Texas.  If  the  through  rate 
is  reasonable,  the  local  tariff  is  exorbitantly 
high. 

Mr,  Stahlman*  I  desire,  also,  to  file  cer- 
tain accounts  of  steamer  and  port  charges  in 
the  City  of  New  Orleans  relating  to  the  cotton 
business,  which,  in  our  judgment,  have  had  a 
great  deal  to  do  with  crippling  the  cotton  busi- 
'  ness  of  New  Orleans. 

The  Chairman*  Let  them  be  exhibited  to 
the  gentlemen  on  the  other  side,  so  that  they 
mar  have  an  opportunity  to  examine  tiiem. 

Mr,  Wallace*  I  suggest  that,  as  our  evi- 
dence has  been  presented  under  oath,  Mr. 
Stahlman  or  some  one  should  be  sworn. 

The  Chairman*  He  has  been  sworn,  and 
whatever  he  states  we  take  to  be  under  oath. 

Mr,  Stahlman.  I  want  to  state  under  oath 
that  those  figures  were  furnished  me  as  identi- 
cal copies  01  the  books  of  the  institution,  by 
the  gentleman  whose  name  is  at  the  head  of 
the  paper.    I  believe  them  to  be  just  as  they 
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stand — from  a  responsible  gentleman.  If  it  is 
necessary  to  have  them  brought  in  here  and 
witnessed.  I  will  have  them  brought  I  desire, 
also,  to  submit  this  (exhibiting  paper)  as  an  ad- 
ditional statement,  coming  from  a  prominent 
citizen  of  the  City  of  New  Orleans,  of  the 
charges,  on  cotton  at  New  Orleans,  fixing  the 
charges  incident  to  the  movement  of  the  busi* 
ness  at  New  Orleans  at  $4  per  bale  on  local 
shipments. 

The  Chairman*  That  is  not  an  actual 
transaction. 

Mr,  Stahlman*  Yes  sir:  figured  on  a  bale 
of  cotton  from  Shreveport  to  New  Orleans. 

The  Chairman*    Who  is  the  man? 

Mr.  Stahlman*    Mr.  R  Spillings. 

The  Chairman*  If  ft  does  not  represent 
an  actual  transaction  to  your  knowledge,  he 
had  better  come  in. 

Mr.  Stahlman*  He  is  not  in  the  city.  He 
is  probably  four  or  five  miles  out,  but  I  will 
try  to  get  him  this  evening  if  I  can.  It  veri- 
fies the  statement  I  presented  this  morning. 

Mr.  Phelps.  I  do  not  desire  to  present  any 
statement  on  this  question.  I  repeat  what  I 
said  in  my  evidence,  that  it  is  not  germane  to 
this  question.  I  would  like  to  ask  if  the  Illi- 
nois Central  tariff  bears  date  April  28? 

The  Chairman.    It  bears  date  May  2. 

Mr.  Phelps*  This  tariff  bears  date  subse- 
auent  to  the  tariff  I  hold  in  my  hand,  but  it 
aoes  not  alter  the  facts  so  far  as  I  can  gather 
from  a  glance  at  those  rates.  They  are  the 
same  as  in  my  tariff.  My  tariff  bears  date 
April  23. 

Mr.  Stahlman*  Now  I  want  to  say,  on  be- 
half of  the  Louisville  <&  Nashville  Railroad,  that 
is  lar^lyinterested  in  the  traffic  to  and  from  riv- 
er cities  West  and  South,  that  we  shall  undertake 
to  introduce  at  Memphis,  Tennessee — and  I 
make  this  statement  with  a  view  of  giving  our 
river  friends  notice — full  testimony  covering 
the  river  and  rail  business,  and  the  relations 
one  to  the  other;  what  the  railroads  have 
done,  and  what  the  rivers  have  done.  I  want 
them  to  know  that  that  is  what  we  propose 
doin^  at  Memphis,  so  that  they  may  be  pre- 
pared to  meet  us. 

Mr.  Sheldon*  Mr.  Chairman,  I .  wish  to 
say  that  I  have  prepared  an  argument  in  refer- 
ence to  the  Texas  &  Pacific  matters,  and,  witli 
the  leave  of  your  honorable  Commission,  I 
would  like  to  submit  it  in  print. 

The  Chairman*  «We  shall  be  glad  to  re- 
ceive it.  We  will  receive  arguments  in  that 
form,  not  only  on  behalf  of  the  railroad  com- 
panies, but  also  from  parties  who  oppose  their 
applications.  The  arguments  may  be  handed 
in  ait  any  time  before  we  finally  dispose  of  the 
matter. 

Mr.  Houston*  I  would  like  to  call  the  at- 
tention of  the  Commission  to  what  I  believe  is 
a  distinction  between  an  application  made  in 
the  petition  which  I  had  the  honor  to  present 
today,  and  the  contest  carried  on  here  between 
the  merchants  and  citizens  of  New  Orleans 
and  the  railroad  companies  running  into  New 
Orleans.  The  distinction  I  make  is  this:  Tbat 
our  ,road,  the  San  Antonio  ^  Aransas  Pa^s 
Railroad,  as  is  shown  by  the  certified  map  at- 
tached to  the  petition,  is  but  a  very  small  cor- 
poration cut  off  on  one  side  by  these  Ions  in- 
terstate lines  and  systems  of  railroad,  ana  on 
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the  other  side  hemmed  in  by  these  water  roates 
with  which  we  have  to  compete;  and  I  wish  to 
say  also  to  the  Ck>mmission,  and  it  may  be 
understood  as  said  under  oath,  for  I  can  prove 
the  fact,  that  there  is  at  present  a  large  amount 
of  freight,  especially  wool  freight,  which  is 
now  wiating  to  be  moved  and  which  parties 
are  holding  in  Corpus  Christi,  awaiting  the  ac- 
tion of  the  Commission  ui>on  this  i>etition,  with 
the  hope  that  our  rail  routes  will  have  an  op- 
portunity of  competing  with  the  water  route, 
if  the  Commission  could  give  consideration  to 
that  petition,  and  allow  at  least  a  temporary 
6Usi>ension  of  section  four,  as  I  believe  the 
Commission  has  done  in  the  case  of  the  Trans- 
continental Lines,  with  reference  to  wool  par- 
ticularly, it  would  be  a  great  relief  to  the  peti- 
tioners  and  would  give  tne  Commission  an  op- 
portunity to  pass  finally  upon  the  question 
after  a  fuller  and  more  perfect  heanng.     I 
would  be  glad  to  have  the  matter  acted  on  as 
soon  as  the  Commission  can  do  so  conven- 
iently. 

The  Chairman*  Parties  I  suppose  all 
understand  that  we  have  a  meeting  on  Wed- 
nesday of  this  week  at  Memphis  and  at  that 
place  we  will  take  up  further  evidence  for  and 
against  these  several  applications.  I  will  say 
in  respect  to  those  organizations  that  it  was 
stated  were  not  prepared  to  submit  evidence 
here,  or  any  other  organizations  that  wish  to 
do  so,  that  they  may  submit  documentary  evi- 
dence either  at  Memphis  or  at  Washington. 
Parties  who  propose  to  submit  arguments  in 
print  will  understand  that  those  arguments 
should  be  forwarded  as  ^>eedily  as  possible, 
and  they  may  be  sent  to  Washington  also. 

Mr.  Stahlman,  One  of  our  officers  is 
here — I  neglected  to  call  him  on  the  stand — 
for  the  purpose  of  presenting  a  petition  and  a 
letter  that  was  sent  to  him  from  Pensacola. 

The  Chairman.  If  it  bears  upon  the  peti- 
tions that  are  now  before  us,  it  can  be  handed 
to  our  secretary,  who  will  take  charge  of  it. 

Mr,  Cummins*  I  desire  to  rebut  the  state- 
ments made  by  the  Port  Gibson  gentleman 
with  r^ard  to  rates.  The  witness  bv  whom  I 
expect  to  do  that  is  an  old  Port  Gibson  resi- 
dent who>is  in  Memphis,  a  gentleman  who  has 
been  living  there  for  twenty-five  years. 
The  Cluiirman*  He  is  not  here  now? 
Mr.  Cummins.  No  sir.  He  had  charge 
for  a  long  number  of  years  of  the  little  rail- 
road that  ran  from  Port  Gibson  to  the  river, 
which  the  witness  on  the  stand  spoke  of  this 
morning.    I  cannot  do  it  here. 

The  Chairman.    Do  you  desire  anything 
more  than  the  passing  in  of  these  memorials, 
3Ir.  Btahlman? 
Mr.  Stahlman.    No  sir. 
The  Chairman.  You  understand  the  state- 
ments set  forth  in  them  to  be  true? 

Mr.  Welch.  I  understand  Mr.  Ck>nzales 
wrote  that  letter  to  me.  I  know  his  signature 
well,  and  I  know  those  are  the  views  expressed 
by  him  as  a  very  prominent  and  intelligent 
merchant  at  the  City  of  Pensacola.  I  have 
also  a  petition  signed  by  Mr.  McCormick,  who 
is  one  of  the  principal  owners  of  large  mlQs  at 
Muscogee  in  Florida,  whose  signature  I  am  also 
familiar  with. 

Mr.  Stahlman*  It  is  a  local  point  on  the 
line  of  our  road. 


The  Chairman.  I  think  now  the  Com- 
mission is  prepared  to  close  the  sessions  at  this 
place,  and  they  are  therefore  declared  closed. 


PROCEEDINGS  AT  MEMPHIS. 

Names  of  Witnesses,  in  Order  of  Examinatian, 

etc. 

George  R.  Knox.  Gen.  Freight  Agt.  Nash. 
Chat.  &  St.  L.  R.  R. 

T.  G.  Ryman,  Manager  Steamboat  Lines. 

J.  J.  McCann,  Merchant  Miller,  Nashville. 
Tenn. 

H.  H.  Buttorff,  Manufacturer  of  Stoves. 
Mantels  etc.,  Nashville. 

W.  Morrow,  Wagon  Manufacturer,  Nash- 
ville, Tenn. 

J.  H.  Wilkes,  Grain  and  Hay,Nashville,Tenn. 

J.  H.  Fall,  Hardware. 

J.  F.  Wheless,  Manufacturer,  Murfreesboro. 
Tenn. 

Chas.  O.  Thomas,  Merchant  Miller,  Mur- 
freesboro, Tenn. 

J.  W.  Thomas,  Pres.  Nash.  Chat.  &  St.  L. 
R.  R. 

E.  B.  Stahlman.  L.  &.  N.  R.  R  (re-calleil.) 

W.  R.  French,  Wool  Manufacturer,  Tulla- 
homa,  Tenn. 

Leonard  Parkes,  Wool,  Nashville,  Tenn. 

D.  S.  Williams,  Lumber  and  Wooden  Ware, 
Nashville,  Tenn. 

G.  S.  Kinney,  Wholesale  Liquor  Dealer, 
Nashville,  Tenn. 

B.  Frank  Lester,  Live  Stock,  NashviUe, 
Tenn. 

O.  H.  Hight,  Secretary  Merchants  Ex- 
change, Nashville,  Tenn. 

J.  B.  Briggs,  Tobacco,  Russellville,  Ky. 

H.  A.  McLemore.  Grain,  Columbia,  Tenn. 

J.  W.  Rosamon,  Fruit  and  Vegetables,  Gads- 
den, Tenn. 

W.  R.  Craig,  Grain  and  Produce,  Pulaski, 
Tenn. 

E.  P.  Gracey,  Grain,  Clarksville,  Tenn. 

D.  M.  Kennedy,  Board  of  Trade,  Clark»> 
ville,  Tenn. 
J.  A.  McGregor,  Manufacturer,  Erin,  Tenn. 
William  Buquo,  Lime,  Erin,  Tenn. 
M.  H.  Clark,  Tobacco,  Clarksville,  Tenn. 
H.  D.  McHenry,  Coal,  Hartford,  Ky. 
J.  W.  Moores,  Coal,  Southwest  Kentucky. 

F.  W.  Cook,  Brewer,  EvansviUe,  Ind. 
George  P.  Heilman,  Miller,  Evansville,  Ind. 
W.  W.  Shelby,  Miller  and  Tobacco,  Hender- 
son. Ky. 

U.  W.  Armstrong,  Furniture,  Evansville. 
Ind. 

B.  F.  Mitchell.  Gen.  Freight  Agt.  W.  Div. 
Newport  N«ws  &  Miss.  Yal.  R  R 

Logan  H.  Roots,  Banker,  Little  Rock,  Ark. 

C.  F.  Penzel,  Wholesale  Groceries,  Little 
Rock    A.rk 

D.  'Miller,  Gen.  Freight  Agt.  Memphis  A 
Little  Rock  R.  R. 

H.  M.  Cooper,  Cooperage,  Little  Rock,  Ark. 

J.  T.  Petitt,  Produce  and  Cotton  Exchanges^ 
Mem^is,  Tenn. 

R  F.  Patterson,  Cotton,  Memphis,  Teon. 

W.  W.  Schoolfleld,  Wholesale  Grocer  ami 
Cotton,  Memphis. 
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Peter  Hclntire,  Sugar,  Memphis,  Tenn. 

John  L.  Wellford,  Chickasaw  Cooperage 
Company. 

J.  A.  Godwin.  Dry  Gk>od8,  Memphis. 

Harlow  Dow,  Coal  Oil,  Memphis. 

A.  H.  Moses,  Iron,  Sheffield;  Ala. 

John  Atherton,  Distiller,  Looisyille,  Ky. 

Qeorge  Gkiulbert,  Merchant,  Louisville,  Ky. 

Frank  Hartwell,  Grain,  Louisville,  Ky. 

Horace  Pashaw,  Flour,  Louisville,  Ky. 

S.  Zom,  Grain,  Louisville,  Ky. 

OhBB,  Ballard,  Flour  and  Commeal,  Louis- 
ville, Ky. 

,  Joseph  LeCompte,  Merchant  Miller,  Lexing- 
ton. Ky. 

George  W.  Decker,  Newport,  Arkansas. 

A.  KT  Ward,  Memphis  Fertilizer  Company. 

Virffll  Powers,  Gen.  Com.  Southern  R.  R. 
&  S.  S.  A. 

G.  W.  McGinnis,  Port  Hudson  &  Grand 
Gulf  R  R. 

Chas.  W.  Drown,  Secretary  Steamboat  As- 
sociation. 


Memphis.  Tenn.,  May  4,  1887. 

THE  COMMISSION  met  at  10  A.  M.  in  the 
room  of  the  United  States  Court,  all  the 
members  being  present. 

The  Chairman.  Gentlemen,  the  occasion 
of  the  visit  of  the  Commission  appointed  un- 
der the  Act  to  Regulate  Commerce  is  probably 
understood  by  you  all,  so  that  any  extended 
remarks  by  way  of  explanation  would  be  en- 
tirely unnecessary.  It  is  doubtless  known  to 
you  that  while  that  law  lays  down  a  certain, 
definite  rule  for  railway  charges  for  the  trans- 
portation of  persons  and  property,  it  contem- 
plates the  possibility  that  there  may  be  excep- 
tional cases  reauiring  a  suspension  of  that 
rule;  and  it  confers  upon  the  Commission  the 
power  to  investigate  the  supposed  special  cases 
a nd  to  determine  upon  them.  Certain  railroad 
companies  have  made  application  for  the  ex- 
ercise of  the  authority  of  the  Commission  in 
that  regard,  under  that  provision  of  the  law. 
In  order  to  determine  upon  the  propriety  and 
the  wisdom  of  exercising  its  authority,  the 
Commission  is  under  the  necessity  of  inquir- 
ing into  the  facts;  and  it  has  thought  that 
those  facts  might  be  most  conveniently  gath- 
ered at  certain  central  points  in  the  territory 
covered  by  the  operations  of  those  railroad 
companies.  The  City  of  Memphis  has  been 
selected  as  one  of  those  central  points.  We 
are  here,  therefore,  today,  for  the  purpose  of 
gathering  facts  which  mav  bear  upon  the 
wisdom  and  the  propriety  of  granting  the  sus- 
pensions that  have  been  prayed  for  bv  these 
railroad  companies.  We  expect  those  tacts  to 
be  brought  forward  by  the  railroad  companies 
in  support  of  their  applications.  At  thb  same 
time  we  recognize  that  the  general  public  has 
quite  as  much  interest  in  the  questions  in- 
volved as  have  the  railroad  companies  them- 
selves; and  therefore  we  are  here  to  receive 
evidence  from  municipal  bodies,  from  com- 
mercial bodies,  even  from  private  citizens, 
that  may  be  offered  in  support  of  the  applica- 
tions; and  we  are  equally  here  to  receive  the 
evidence  of  other  bodies  or  of  other  citizens  that 
may  be  offered  in  rebuttal  of  that  which  tends 
to  the  support  of  the  applications.    In  other 
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words,  we  want  all  the  facts,  from  whatever 
source  they  may  come;  and  are  as  ready  to  re- 
ceive them  from  any  private  individual  as  we 
are  from  any  public  or  corporate  body. 

A  word  more  in  regard  to  the  order  of  pro- 
ceeding. It  has  seemed  to  us  that  it  would  be 
convenient,  that  it  would  tend  to  expedite  the 
proceedings  and  bring  out  an  orderly  presenta- 
tion of  the  facts,  if  we  receive  first  the  evi- 
dence that  might  be  offered  in  support  of  the 
applications  made  to  us  and,  immediately  upon 
concluding  that,  to  then  take  up  the  evidence 
that  should  be  offered  in  opposition.  So  we 
will  receive  first  the  evidence  that  may  be  of- 
fered in  support  of  the  applications,  and  then 
that  which  may  be  presented  in  opposition. 
It  will  conduce  to  order  and  expedition  if  the 
names  of  witnesses  are  handed  to  us  in  ad- 
vance. While  we  do  not  absolutely  require 
that,  yet  we  shall  expect  the  names  of  the  wit- 
nesses proposed  to  be  examined,  or  the  names 
of  persons  who  desire  to  come  forward  and 
give  evidence,  to  be  handed  to  us  between  this 
hour  and  the  hour  when  we  propose  to  meet 
this  afternoon,  which  will  be  4  o'clock. 

With  these  brief  remarks  we  are  ready  to 
proceed  with  the  taking  of  evidence.  We 
propose  to  do  so  promptly;  to  proceed  without 
delav  and  continue  the  morning  session  until 
2  o'clock,  taking  then  our  recess  for  dinner. 

I  hold  in  my  nand  and  will  now  give  to  the 
Secretary  a  statement  from  residents  and  busi- 
ness men  of  the  City  of  Baton  Rouge,  stating 
certain  facts  which  they  think  tend  to  support 
the  petitions  which  have  been  presented,  and 
concluding  with  a  request  for  the  granting  of 
those  petitions. 

Mr.  J.  W.  Thomas  (President  Nashville, 
Chattanooga  &  St.  Louis  Railway.)  Mr. 
Chaiiman,  if  it  meets  with  the  approval  of  the 
Commission  we  would  be  pleased  to  present 
the  evidence  of  the  Nashville.  Chattanooga  <fe 
St.  Louis  Railway  first.  It  is  true  we  repre- 
sent a  comparatively  short  line,  but  we  were 
the  pioneer  road  of  the  State  of  Tennessee,  and 
as  such  I  think  probably  it  would  be  well  for 
us  to  lead  in  this  investigation.  While  we 
represent  but  600  miles  of  railroad,  we  repre- 
sent more  than  one  eighth  the  mileage  of  the 
State  of  Tennessee,  and  we  think  one  quarter 
of  the  commercial  interests  of  the  State. 


GeorM  R*  Knox  appeared  before  the 
Commission,  and  having  l^en  duly  sworn  was 
examined  as  follows 

By  Mr.  Thomas: 

R.  Where  do  you  reside? 

A.  Nashville,  Tennessee. 

Q.  What  is  your  occupation? 

A.  General  ireight  a^ent  of  the  Nashville, 
Chattanooga  &  St.  Louis  Railway. 

Q.  How  long  have  you  been  connected  with 
that  road? 

A.  About  twenty-five  jrears. 

Q.  Are  you  familiar  with  the  principles  of 
making  local  and  through  rates  upon  that 
road? 

A.  I  am. 

Q.  Do  you  know  the  charter  rate  of  the 
road? 

A.  Yes  sir, 

Q.  What  is  it? 

A.  For  heavy  freights  thirty- five  cents  per 
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hundred  pounds  per  hundred  miles;  for  light 
freight,  ten  cents  per  cubic  foot. 

Q.  Is  that  the  limit  on  heavy  freight  on  the 
line  between  Hickman  and  Chattanooga? 

A.  In  no  case  do  we  charge  up  to  the  char- 
ter rate. 

Q.  How  much  per  ton  per  mile  is  the  rate 
on  heavy  freight? 

A.  Seven  cents  per  ton  per  mile. 

Q.  What  is  the  rate  on  coal  from  points  out- 
side of  Tennessee  to  Nashville? 

A.  There  is  a  summer  rate  and  a  winter 
rate. 

Q.  About  what  does  it  average  per  ton  per 
mile? 

A.  About  six  mills  per  ton  per  mile,  as  well 
as  1  remember. 

Q.  What  is  the  rate  on  grain  and  agricul- 
tural products? 

A.  On  grain  and  flour  fourteen  cents  per 
hundred  pounds  from  stations  south  of  Nash* 
yille  on  the  main  line  is  the  minimum  rate. 

Q.  What  is  the  rate  from  New  York  to 
Nashville? 

A.  On  first  class,  ninety-seven  cents  per 
hundred  pounds. 

Q.  What  is  the  rate  from  New  York  to 
Chattanooga  on  first  class? 

A.  $1.14. 

Q.  Who  makes  the  rate,  and  how  Is  it  made 
from  New  York  to  Chattanooga? 

A.  It  is  made  by  the  rate  committee  of  the 
Southern  Railway  &  Steamship  Association, 
representing  the  various  lines  reaching  Chat- 
tanooga by  the  different  routes. 

Q.  Have  Nashville  and  Chattanooga  any 
voice  in  the  making  of  the  rate  from  New 
York  to  Chattanooga? 

A.  Ftaclically  none.  As  a  member  of  the 
rate  committee  I  would  have  a  vote  •n  the 
question,  but  we  do  not  do  a  very  large  share 
of  the  business,  and  therefore  have  no  controll- 
ing voice  in  establishing  that  rate. 

Q.  You  say  the  rate  to  Chattanooga  from 
New  York  on  first  class  is  $1.14,  and  to  Nash- 
ville it  is  ninety-seven  cents? 

A.  Yes  sir. 

Q.  Suppose  Nashville  were  not  a  competitive 
point  and  had  no  other  means  of  transporta- 
tion, and  the  freight  from  New  York  came 
through  Chattanooga;  what  would  probably 
be  the  rate  from  New  York  to  Nashville  via 
Chattanooga? 

A.  The  line  from  Chattanooga  to  Nashville 
would  probably  charge  about  the  same  rate 
per  mile  as  charged  by  the  lines  from  New 
York  to  Chattanooga.  That  would  make  the 
rate  probably  somewhere  between  $1.40  and 
$1.50.  I  couldn't  tell  without  stopping  to  fig- 
ure it  out. 

Q.  You  make  your  rate  from  New  York  to 
Nashville  for  what  reason? 

A.  The  trunk  line  rates  to  Cincinnati,  Ev- 
ans ville,  Cairo  and  Paducah,  added  to  the  cur- 
rent river  rates  from  those  points, would  make 
a  very  much  lower  rate  than  $1.40  or  $1.  50. 

Q.  What  is  the  rate  from  New  York  to 
Murfreesboro,  twenty  miles  south  of  Nash- 
ville? 

A.  The  rate  on  first  class  from  New  York 
to  Murfreesboro  is  $1.22. 

Q.  What  would  the  rate  to  Murfreesboro  be 


if  there  was  no  competition  at  Nashville  com- 
ing through  Chattanooga  or  Nashville? 

A.  It  would  then  be  based  on  Chattanooga, 
with  the  local  from  Chattanooga  added — $1.64. 

Q.  What,  then,  is  the  reason  for  a  lower 
rate  at  Nashville  than  at  Chattanooga? 

A.  River  competition. 

Q.  What  is  the  rate  from  Nashville  to  At- 
lanta on  grain? 

A.  Twenty  cents  per  hundred  pounds. 

Q.  What  is  the  rate  from  Nashville  to  Au- 
gusta on  grain? 

A.  Twenty- two  cents. 

Q.  What  is  the  rate  from  Nashville  to 
Charleston,  Savannah  and  other  coast  points 
on  grain? 

A.  Nineteen  cents  per  hundred  pounds. 

Q.  What  is  the  cause  of  that  difference  of 
twenty-two  cents  to  Augusta  and  nineteen 
cents  to  Charleston  or  Savannah,  over  100 
miles  further? 

A.  Competition  by  ocean,  the  western  grain 
coming  in  via  Baltimore  and  other  noruiem 
and  eastern  ports,  by  steamships  and  sailing 
vessels  which  fix  the  price  at  the  coast.  If  we 
were  to  make  a  rate  from  Nashville  to  Charles- 
ton and  other  coast  cities  in  line  with  the  rate 
to  Atlanta  and  Augusta  we  would  exclude  our 
Tennesee  products  entirely  from  reaching 
those  points. 

Q.  Do  you  know  of  any  instances  where 
under  substantially  similar  circumstances  and 
conditions  there  would  be  a  difference  in  rates 
for  equal  distances  and  like  kinds  of  property? 

A.  I  do  not. 

By  Mr.  Stahlman: 

Q.  What  is  the  nature  of  the  competition 
between  Cincinnati  and  New  Orleans? 

A.  It  is  river  competition. 

Q.  Is  it  not  rail  competition  too? 

A.  It  is  river  and  rail  both,  but  I  presume 
the  main  competition  is  water  competition. 

Q.  Does  that  same  competition  apply  to 
business  between  Cincinnati  and  Mobile? 

A.  Yes  sir.  There  is  a  water  line  from  New 
Orleans  to  Mobile.  It  would  not  be  perhaps 
quite  so  strong  as  at  New  Orleans,  but  still  it 
applies  with  a  great  deal  of  force. 

Q.  What  affects  the  rate  practically  between 
Louisville  and  Montgomerv? 

A.  There  are  several  points  kept  in  view  in 
fixing  the  rates  to  Montgomery,  but  the  main 
one  is  the  rate  to  New  Orleans  and  Mobile  by 
water  with  a  water  rate  from  those  points  to 
Montgomery. 

Q.  And  tne  same  applies  to  Selma? 

A.  Yes  sir;  perhaps  fully  as  strongly  as  to 
Montgomery,  perhaps  a  little  more  so;  as  Sel- 
ma is  nearer  Mobile  by  water. 

Q.  Does  the  same  competition  that  controls 
the  rates  between  Louisville  and  Mobile  affect 
the  rates  between  Louisville  and  Pensacola? 

A.  Yes  sir. 

Q.  What  affects  the  rates  from  St.  Louis, 
Cincinnati  and  Louisville  to  Pensacola,  Mo- 
bile, New  Orleans,  Montgomery  and  Selma 
affects  the  rates  from  Evansville  and  St  Louis 
also? 

A.  Yes  sir;  as  much  and  perhaps  a  little 
more  so  from  Evansville  and  particularly  from 
St.  Louis,  as  I  think  there  are  more  boats  from 
St.  Louis  and  Louisville  to  New  Orleans. 
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Q  Does  not  the  river  competition  in  con- 
nection with  the  short  rail  haul  through  Vicks- 
burg  have  a  bearine? 

A.  That  is  one  of  the  factors;  yes  sir.  As  I 
fltated,  there  are  several.  That  is  another  very 
Btrong  one. 

Q.  Are  not  the  rates  between  Clarkesville 
and  New  Orleans  affected  practically  in  the 
same  way? 

A.  They  are. 

Q.  And  Mobile? 

A.  Yes  sir. 

Q.  And  Montgomery  and  Selma  and  Pensa- 
cola? 

A.  All  go,  together. 

Q.  The  rates  between  Louisville.  Cincin- 
nati and  Memphis  are  regulated  by  water 
competition? 

A.  Oh,  yes  sir. 

Q.  And  Clarkesville  the  same  way? 

A.  Yes  sir. 

Q.  And  St.  Louis? 

A.  Yes  sir. 

Q.  And  Evansville? 

A.  Yes  sir. 

Q.  Is  there  competition  between  Cincinnati 
and  Nashville  by  water? 

A.  Yes  sir;  no  direct  boats  now,  but  I  un- 
derstand the  Ciocinnati  freight  comes  almost 
dailv  and  is  re-shipped  at  Paducah  on  Cumber- 
land River  boats  which  make  some  four  or 
five  trips  per  week. 

Q.  There  is  a  regular  line  of  packets  on  the 
Cumberland  River? 

A.  Two  lines  now. 

Q.  Suppose  the  railroads  should  advance 
their  rates  between  Cincinnati,  Louisville  and 
Nashville,  U  it  not  your  opinion  that  a  boat 
line  would  be  established,  or  that  the  boats 
TTould  carry  the  traffic? 

A.  Yes  sir,  I  think  so.  In  confirmation  of 
that  opinion  I  understood  in  Nashville  only 
yesterday  or  the  day  before,  that  ooe  of  the 
^ntlemen  interested  in  the  boats  above  Nash- 
ville was  contemplating  putting  on  a  large 
boat  between  Cincinnati  and  Nashville  direct, 
if  the  fourth  section  is  enforced.  The  rumor 
is  he  tegetting  ready  for  it. 

Q.  Wnat  influences  are  at  work  on  the 
routes  from  Nashville?  Does  not  the  same 
rule  that  applies  to  Louisville,  Clarkesville 
and  Cincinnati  in  fixing  the  rates  to  New  Or- 
leans and  Mobile  applv  also  and  fix  the  rates 
from  Nashville  to  Mobile  and  New  Orleans? 

A.  Practically  so;  ves  sir. 

Q.  And  also  from  Nashville  to  Montgomery 
and  Selma? 

A.  Yes  sir;  there  is  a  relation  between  the 
rates  from  Nashville,  Louisville,  Evansville 
and  other  points  that  is  observed.  They  all 
ao  up  together  and  come  down  together. 
They  can't  be  avoided  very  well. 

Q.  I  believe  you  stated  in  your  original  ex- 
amination that  the  rates  to  the  Southern  coast 
if  advanced  would  exclude  Nashville  and  Ten- 
nessee products  from  being  shipped  to  that  ter- 
ritory? 

A.  I  think  they  would  be  shut  out  of  the 
coast  terApry 

By  the  Chairman: 

Q.  Did  you  say  you  had  a  charter  rate? 

A.  Yes  sir. 

Q.  What  is  that  charter  rate? 
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A.  On  light  freight  ten  cents  per  cubic  foot. 
On  heavy  freight  twenty-five  cents  per  one 
hundred  pounds  per  hundred  miles. 

Q.  Do  you  charge  what  your  charter  would 
allow  you  to  charge? 

A.  On  heavy  freights  we  never  get  any- 
where near  it.  On  light  freight,  possibly  on 
some  classes  we  now  make  the  rate  per  hun- 
dred pounds  which,  if  applied  per  cubic  foot 
might  increase  it  in  some  few  instances. 

Q.  But  as  a  general  thing  the  charter  rate 
does  not  control  your  action  at  all? 

A.  We  are  very  much  below  it. 

Q.  So  that  has  very  little  to  do  with  your 
charges?  You  say  Tennessee  products  would 
be  excluded  from  the  Atlantic  Coast  if  the  rates 
were  raised.    What  products  do  you  refer  to? 

A.  Largely  grain  and  the  products  of  grain, 
and  the  hog  product  of  Tennessee.  Middle 
Tennessee,  particularly,  is  an  agricultural  sec- 
tion. 

Q.  Do  you  raise  grain  there  to  ship  to  these 
ports? 

A.  Oh  yes  sir;  lots  of  it.  Nashville  alone 
handles,  I  think,  some  8,000,000  bushels  of 
corn  per  annum. 

Q.  Do  you  not  bring  it  in  very  largely  from 
the  West  and  Nortwest? 

A.  It  isbroughtinthis  way:  our  local  crop 
comes  in— the  wheat  crop — about  the  first  of 
July,  and  our  corn  crop  about  the  first  of  No- 
vember; and  of  course  owing  to  the  character 
of  the  crop,  the  size  of  it,  an^  to  the  Southern 
demand,  tnat  lasts  a  longer  or  a  shorter  period, 
perhaps  six  or  eight  months  sometimes,  and 
the  local  crop  will  supply  the  trade.  Then 
they  piece  out  for  the  remainder  of  the  year 
by  drawing  on  the  West. 

Q.  So  that  in  the  aggregate  a  very  large 
amount  of  grain  and  provisions  is  brought  from 
the  West  into  that  region? 

A.  Yes  sir. 

Q.  Which  on  the  whole  does  not  supply  it- 
self with  what  it  consumes? 

A.  Well  sir  I  think  Tennessee  raises  more 

frain  than  she  consumes,  but  they  ship  it  the 
rsthalf  of  the  year  and  then  draw  on  the 
West  the  latter  part  of  the  year. 

Q.  There  is  a  large  region  there  demanding 
all  those  products? 

A.  Yes  sir. 

Q.  You  spoke  of  what  these  rates  would 
probably  be  under  different  circumstances. 
The  rates  are  not  absolutely  determined  by  the 
circumstances,  are  they? 

A.  Yes  sir;  I  might  so  state. 

Q.  Do  you  mean  for  all  this  region? 

A.  Yes  sir. 

Q.  They  are  absolutely  determined  by  cir- 
cumstances? 

A.  Yes  sir.  To  illustrate:  heretofore  in 
constructing  rates  our  base  rate  would  be  the 
rate  from  Chicago  to  Baltimore, plus  the  steam- 
er rate  to  Charleston.  That  made  a  rate  from 
Chicago  to  Charleston  rail  and  water.  There- 
fore when  we  were  making  our  all  rail  rate 
from  Chicago  to  Charleston.we  would  perhaps 
make  it  five  or  six  cents  per  hundred  pounds 
higher  than  the  water  rate. 

Q.  You  have  rate  committees  that  consider 
these  circumstances  and  determine  upon  them? 

A.  Yes  sir;  representing  all  the  roads. 

Q.  Do  not  those  rate  committees  very  fre- 
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quently  differ  largely  in  their  views  as  to  what 
these  rates  should  be? 

A.  Yes  sir;  on  questions  of  local  competition. 

Q.  80  that,  after  all, the  circumstances  would 
he  determined  upon  by  the  rate  committee,  I 
suppose? 

A.  Well,  as  a  general  rule  a  certain  action 
is  laid  down  by  the  rate  committee.  No  men 
on  the  rate  committee  would  dispute  the  fact 
that  the  rate  from  Chicago  to  Charleston  is 
based  on  the  rate  to  Baltimore  plus  the  steamer 
rate  to  Charleston,  or  the  sail  rate.  They  will 
all  admit  that. 

Q.  You  think  there  are  certain  forces  that 
they  haye  to  recognize  and  cannot  avoid? 

A.  We  all  recognize  them,  no  matter  how 
we  differ  on  local  points. 

Q.  There  are  competitive  forces  between 
water  and  rail  that  you  are  under  the  necessity 
of  recognizing? 

A.  Yes  sir. 

Q.  You  say  that  you  do  not  know  of  rates 
being  different  where  the  cirumstances  or  con- 
ditions are  the  same? 

A.  I  do  not;  not  in  our  section  of  country. 

Q.  When  you  say  that,  to  what  circum- 
stances and  conditions  do  you  refer? 

A.  To  the  circumstances  and  conditions  of 
competitive  lines,  markets  and  products,  you 
might  say. 

Q.  What  you  mean  by  that  is  nothing  more 
than  this:  that  the  competitive  forces  operate 
differently  at  different  points,  and  you  are 
obliged  to  recognize  them? 

A.  Yes  sir;  mat  is  about  it. 

Q.  You  spoke  of  the  competitive  forces  be- 
tween rail  and  water,  and  said  those  established 
different  conditions  at  different  points.  Is 
not  that  equally  true  where  railroads  cross 
each  other  and  establish  competitive  points? 

A.  It  is  true  but  not  to  the  same  extent. 

Q.  Why  not  to  the  same  extent? 

A.  Frequently  we  would  have  a  railroad 
crossing — the  roads  may  cross  each  other,  per- 
haps out  in  the  woods,  and  within  a  few  miles 
of  that  crossing  point  we  may  have  a  town  al- 
ready establishea. 

Q.  But  take  now  a  point  that  has  a  consider- 
able trade,  ouite  a  trade  center.  Take  as  an 
illustration  Birmingham  or  Atlanta.  In  your 
opinion  do  the  competitive  forces  at  such 
points  operate  just  as  conclusively  as  they  do 
at  the  crossing  of  rail  and  water,or  the  meeting 
of  rail  and  water? 

A.  That  is  a  question  of  the  relative  forces 
of  competition  of  a  number  of  railroads  cen- 
tering at  a  certain  point  as  compared  with  the 
competition  of  water  lines.  I  think  really  the 
water  line  competition  is  a  little  more  severe 
than  where  there  is  nothing  but  railroads. 

Q.  Would  that  be  for  any  other  reason  than 
because  water  transportion  is  the  cheaper? 

A.  Well  sir  there  is  one  trouble  with  water. 
To  illustrate:  there  are  certain  steamship  lines 
between  northern  and  South  Atlantic  ports. 
Those  steamship  lines  may  have  gone  into  an 
agreement  with  the  roads  by  which  to  some 
extent  the  competition  for  the  southern  trade 
would  be  controlled  or  regulated;  but  back  of 
the  steamships  are  numMrless  sailing  vessels 
who  make  any  agreement  with  anybody;  in 
fact  each  ship  is  owned  by  its  own  master. 

Q.  In  this  region  in  which  your  road  oper- 


ates do  you  get  out  of  the  reach  of  water  com- 
petition at  all? 

A.  No  sir.  To  illustrate,  if  you  will  permit,. 
I  will  remark  that  within  the  last  two  weeks 
a  Nashville  party  wished  to  bring  five  hun- 
dred bales  of  eotton  from  New  Orleans  to 
Nashville  for  the  cotton  mills  located  at  Nash- 
ville. The  lowest  rate  was  $2  per  bale.  Ho 
brought  it  by  river  for  $1.80.  It  is  the  same 
way  from  St.  Louis. 

Q.  Would  the  water  competition  reach 
points  like  Atlanta,  so  as  to  affect  their  rates 
too? 

A.  Not  directly. 

Q.  But  are  you  obliged  to  recognize  at  such 
points  the  force  of  water  competition  to  some 
extent? 

A.  Yes  sir;  indirectly  It  affects  the  rate 
there.  For  instance:  having  fixed  the  rate 
to  Montgomery  the  competition  of  markets 
comes  in  and  regulates  Atlanta. 

Q.  You  spoke  of  the  different  circum- 
stances and  conditions  which  should  justify 
a  suspension  of  this  clause  of  the  statute  in 
the  case  of  your  road.  That  you  would  apply 
at  the  principal  competing  points  upon  it,  I 
suppose. 

A.  Yes  sir. 

Q.  In  your  opinion  are  there  any  impor- 
tant competing  points,  whether  that  competi- 
tion is  by  rail  or  by  water,  in  that  regioD 
reached  by  your  road,  or  in  Georgia.  AlalMma 
and  Mississippi,  if  you  please,  where  the  cir- 
cumstances and  conditions  do  not  so  far  differ 
as  to  justify  the  application  of  the  principal 
on  the  same  grouna  as  it  would  be  Justifiable 
at  Nashville  for  instance  or  other  points  oq 
your  road, 

A.  I  don't  believe  I  quite  catch  the  meaning 
of  your  question. 

Q.  I  want  to  get  your  opinion  upon  this 
principle — whether  it  is  a  principle  applicable 
in  all  that  region,  or  whether  It  Is  confined  to 
a  few  points  like  Nashville,  Cairo  and  Mem- 
phis? 

A.  Speaking  for  our  own  line  at  Hickman, 
the  western  terminus  of  our  road  we  have  the 
Mississippi  River. 

Q.  I  understand  what  you  say  as  to  your 
line,  but  I  want  to  know  how  generally  you 
think  that  principle  is  applicable  in  this  re- 
gion on  other  lines  at  these  principal  compet- 
ing points.  Let  me  put  it  in  a  different  form. 
Could  you  name  any  one  important  point  in 
the  four  States  of  Tennessee.  Mississippi,  Ala- 
bama and  Georgia,  where  the  circumstances 
and  conditions  are  not  so  different  from  those 
which  prevail  generally  as  that  it  would  not  be 
admissible  to  make  the  case  of  that  point  aa 
exception  under  the  law,  if  there  is  to  be  any 
exception  made? 

A.  If  I  understand  you,  could  I  n^me  any 
considerable  point  in  either  one  of  those  four 
States  where  the  long  and  short  haul  clause 
could  be  enforced  wimout  injury? 

Q.  Why  it  would  not  be  admissible  because 
of  the  circumstances  and  conditions  to  make 
that  point  an  exception.  « 

A.  I  cannot  now  think  of  any  point  of  that 
description. 

Q.  Then,  in  your  view,  if  this  clause  is  to 
be  suspended,  it  would  be  proper  to  suspend  il» 
I  as  to  all  this  region? 
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A.  Tea  sir.  The  commercial  relations  of 
the  various  centers  in  those  States  are  so  in- 
terwoven that  it  seems  to  me  that  conclusion 
would  be  just. 

Q.  Is  what  you  say  there  true  of  the  coun- 
try, generally? 

A.  I  cannot  speak  so  much  of  the  country 
north  of  the  Omo  River.  Their  condition  is 
no  doubt,  different  from  ours. 

Q.  Do  you  think  you  get  out  of  the  reach 
of  water  competition  anywhere  there? 

A.  Yes  sir;  I  believe  from  the  Ohio  River  to 
the  lakes,  some  800  miles  the  country  is  with- 
out any  water  competition  to  amount  to  any- 
thing to  disturb  the  rates. 

Q.  Tes;  but  does  not  the  water  competition 
affect  the  rates  everywhere? 

A.  Either  directly  or  indirectlv  I  think  it 
does.    I  think  in  the  entire  Unitea  States,  toa- 
very  considerable  extent,  the  water  competi- 
tion does  regulate  the  rail  rates. 
By  OommtBiioner  Morrison: 
Q.  What  distance  does  the  freight  coming 
from  the  East  pass  over  your  road  from  Knox- 
ville  to  Chattanooga? 
A.  One  hundred  and  fifty- one  miles. 
Q.  How  much  less  do  you  say  the  through 
rate  is  to  Nashville  than  to  Chattanooga  from 
the  East? 

A.  The  rate  on  first  class  from  New  York 
to  Chattanooga  is  $1.14;  to  Nashville,  ninety- 
seven  cents.  I  would  like  to  add  right  there, 
however,  that  the  rate  to  Nashville  is  based 
on  the  trunk  line  rate  to  Cincinnati  and  Evans- 
ville,  or  Cairo,  and  Nashville  is  practically  a 
western  city  rather  than  a  southern  city. 
Tliat  is  the  reason  why  that  is  true.  In  other 
words,  while  the  route  from  New  York  to 
Nashville  through  Chattanooga  is  a  short 
route  in  miles,  in  rate  making  power  the  route 
via  Cincinnati  and  Evansville  is  a  shorter 
route. 

Q.  What  is  the  difference  in  the  charge  over 
your  road  from  the  West,  through  Nashville  to 
Chattanooga? 

A.  The  rate  from  the   principal   western 
points  to  Nashville  is  regulated  by  the  rate 
via  the  Cumberland  River. 
Q.  How  much  do  you  charge  to  Nashville? 
A.  On  what  class  of  freight? 
Q.  The  class  you  have  been  talking  about; 
grain. 

A.  The  rate  from  St  Louis  and  western 
centers  to  Nashville  on  grain,  if  I  remember 
correctly  without  referring  to  my  tariff,  is  fif- 
teen cents.  The  rate  to  Chattanooga  I  will 
have  to  refer  to  my  tariff  for.  Tliat  &  twenty- 
lour  cents. 

Q.  What  lines  by  water  do  you  come  in 
competition  with  at  Nashville  for  the  eastern 
freight  coming  west? 

A.  The  trunk  line  route  from  New  York  to 
Cincinnati,  or  to  Evansville  or  Cairo,  in  con- 
nection with  the  boats  running  from  Evans- 
ville and  Cairo  to  Nashville.  There  are  two 
lines  of  boats  running  from  Cairo  to  Evansville 
and  Cairo  to  NashviUe.  The  rate  on  first  class 
—I  had  occasion  to  investigate  it — from  Evans- 
ville to  Nashville  by  river  is  fifteen  cents  per 
hundred.  My  recollection  is  that  the  trunk 
line  rate  on  first  class  at  that  time  from  New 
York  to  Evansville  was  eighty-one  cents. 
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The  two  rates  added  together  made  ninety-six 
cents. 

Q.  And  going  either  way,  then,  whether 
through  EnoxviTle  to  Nashville,  or  not,  you 
carry  a  portion  of  the  through  freight? 

A.  Yes  sir.    I  might  say  our  road  between 
Nashville  and  Chattanooga  is   a  cross  line. 
The  distance  from  Nashville  to  Cincinnati  is 
295  miles  and  from  Chattanooga  to  Cincinnati 
is  only  886  miles. 

Q.  Is  that  proportion  of  the  through  freight 
from  the  east  to  Nashville  by  way  of  Chatta- 
nooga fairly  remunerative? 

A.  We  accept  the  same  rate  per  ton  per 
mile  as  our  southern  connections  receive  on: 
that  business;  in  other  words,  we  prorate  with 
them.  We  usually  have  a  large  number  of 
cars  returning  from  the  South  empty:  and  it  is 
in  the  nature  of  loading  for  those  return  cars. 

Q.  Please  give  me  an  answer  first  and  then 
you  can  explain  whv  it  is  so.  I  ask  you  if 
vour  proportion  of  the  rate  from  the  East  to- 
Nashville  by  way  of  Chattanooga  is  fairly  re- 
munerative? 

A.  Under  the  present  rates  I  think  it  is,  un- 
der all  the  circumstances.  Under  different- 
circumstances  it  would  not  be. 

Q.  It  is,  as  tilings  now  are? 

A.  Yes  sir. 

Q.  You  have  the  same  tariff  you  had  before- 
the  Interstate  Commerce  Law  was  passed? 

A.  I  think  the  rates  are  about  the  same. 

Q.  What  is  the  distance  from  Chattanooga 
to  Nashville? 

A.  One  hundred  and  fifty- one  miles. 

Q.  Then  you  are  receiving  more  at  Enox- 
ville.  Does  it  follow  that  if  fairly  remunera- 
tive to  Nashville  it  would  be  still  more  so  at 
the  other  place? 

A.  I  suppose  you  mean  at  Chattanooga. 
The  freight  from  New  York  to  Chattanooga 
through  oy  the  southern  routes  does  not  pass 
over  our  road,  and  I  would  not  feel  justified  to- 
say  what  would  be  remunerative  to  those 
roads,  for  they  have  to  judge  for  themselves- 
about  that. 

Q.  You  cannot  answer  that? 

A.  No  sir;  because  our  road  is  not  interested 
in  that  question. 

Q.  You  don't  know  anything  about  rail- 
roading, or  much  about  it,  except  so  far  as 
pertains  to  your  own  road,  or  your  own  in- 
terests? 

A.  I  mieht  have  an  opinion,  but  I  would 
not  feel  at  liberty  to  state  it. 

By  GommMsioner  Brag^gf : 

Q.  I  understand  that  your  road  extends  from 
Chattanooga  to  St.  Louis? 

A.  No  sir;  from  Chattanooga  to  Hickman,. 
Kentucky. 

Q.  The  name  of  your  road  is  the  Nashville,. 
Chattanooga  &  St  Louis,  is  it  not? 

A.  Yes  sir. 

Q.  At  Hickman  you  connect  with  a  road 
which  extends  to  St.  Louis? 

A.  At  Union  City  we  have  a  track  arrange- 
ment to  run  to  Columbus,  Kentucky,  and  thei  e 
we  connect  with  the  Iron  Mountain  Road ;  and 
at  Martin  we  have  a  track  arrangement  by 
which  we  run  our  cars  into  Cairo,  and  there 
connect  with  the  Illinois  Central  for  St.  Louis, 
by  what  is  called  the  Cairo  Short  Line. 
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Q.  Those  are  just  traffic  arrangements  made 
l)etween  your  company  and  theie  other  com- 
pany and  these  other  companies? 

A.  Yes  sir;  with  the  Mobile  &  Ohio,  you 
might  call  it,  a  track  arrangement  to  run  our 
trains  into  Columbus.  We  pay  them  for  the 
use  of  their  railsw 

Q.  What  is  the  distance  from  Hickman  to 
Ohattanooga? 

A.  Three  hundred  twenty-two  miles. 

Q.  Your  road,  as  I  understand  you  to  say, 
is  a  local  road,  is  it? 

A.  No  sir.  We  do  a  large  local  business, 
but  we  do  a  large  through  business. 

Q.  But  your  through  business  is  done  in 
<;onnection  with  other  roads? 

A.  Yes  sir;  very  largely. 

Q.  You  start  from  the  Mississippi  River  at 
Hickman,  and  you  go  over  to  Chattanooga, 
Tennessee.  Is  it  or  not  true  that  a  large  pro- 
portion of  the  freight  that  you  receive  that 
passes  over  your  road,  comes  from  points  be- 
jrond  Hickman,  on  that  end? 

A.  From  points  beyond  Union  City  or  Hick- 
man; yes  sir. 

Q.  Take  the  other  end,  from  Chattanooga. 
Is  there  much  freight  that  comes  from  beyond 
Ohattanoogo  that  passes  over  your  road — 
Uirough  freight? 

A.  A  great  deal. 

Q.  That  was  the  reason  I  spoke  of  It  as  a  lo- 
-€al  road,  as  contradistinguished  from  a  road 
that  has  a  connection  wiUi  tide  water. 

A.  Exactly.  I  didn't  catch  the  meaning  of 
jrour  question. 

Q.  What  is  the  population  of  Nashville, 
Tennessee? 

A.  At  present  it  Is  estimated  at  about  75,000. 

Q.  What  are  the  chief  articles  of  freight  you 
transport  over  your  road  besides  grain? 

A.  The  product  of  grain,  in  the  shape  of  flour 
■and  meal.  I  presume  you  would  include  that 
under  the  head  of  grain.     Also  hay  and  meat. 

Q.  Do  you  transport  much  cotton  over  your 
road? 

A.  I  was  just  thinking  up  the  main  points. 
I  had  not  completed  the  answer  yet  We 
handle  considerable  cotton.  Nashvihe  handles 
«bout  50,000  bales  of  cotton  per  annum,  and 
besides  that  we  have  considerable  local  cotton. 
There  is  a  great  deal  of  lumber  passing  over 
the  road,  and  a  vast  quantity  of  pig-iron,  both 
raw  and  manufactured,  in  the  shape  of  water 
pipe  and  bar-iron,  etc.  In  fact,  I  might  say, 
■all  agricultural  products  pretty  nearly,  because 
Tennessee  produces  almost  everything  in  that 
line.  Nashville,  too,  is  quite  a  large  manu- 
facturing center  now,  and  we  transport  vast 
•quantities  of  all  sorts  of  manufactured  goods. 
There  is  one  of  the  largest  farm  wagon  facto- 
ries in  the  United  States,  at  Nashville,  and  we 
haul  a  great  many  wagons  and  all  sorts  of 
manufactured  goods.  I  couldn't  begin  to  name 
them  without  looking  over  our  tonnage  reports. 

Q.  Do  you  ever  so  adjust  freight  rates  as  to 
compel  a  shipper  to  ship  over  one  end  or  the 
other  of  your  line  by  any  particular  route,  or 
•do  you  let  the  shipper  choose  his  own  route? 

A.  We  let  the  shipper  select  his  own  route. 

Q.  And  then  make  the  rates  and  furnish  the 
•cars  to  enable  him  to  ship  his  products  as  he 
pleases? 


A.  I  say  we  let  him  select  the  route.  That 
is  true  wherever  we  have  arrangements  by 
which  we  can  warrant  the  through  rate  by  * 
various  routes.  Sometimes  we  may  have  au- 
thority from  one  line  and  not  from  another. 
We  can  only  give  a  through  bill  of  lading  over 
the  line  that  has  given  us  the  authority.  But 
generally  speaking,  we  give  him  his  choice. 

Q.  Has  it  ever  happened  that  after  the  rate 
committees  make  these  rates,  or  afi;ree  upon 
them,  they  are  forced  to  be  changed  by  com* 
petition*  before  the  next  meeting  of  the  rate 
committee? 

A.  Yes  sir;  there  have  been  such  oases. 

Q.  Does  that  happen  very  often? 

A.  Not  very  often.  It  has  happened  fre- 
quently, however. 

Q.  What  is  the  competion  that  compels  those 
changes  before  the  rate  committee  meets? 

A.  Water  competition  is  the  main  cause;  in 
fact,  I  might  say,  almost  the  entire  cause.  To 
illustrate:  right  today  I  have  information  from 
St.  Louis,  B&ntgomery,  Atlanta,  Athens,  Au- 
gusta and  all  that  country,  that  com  and  flour 
is  today  going  down  the  river  to  Vicksburg, 
and  then  taking  the  short  rail  line  across  into 
all  that  country  at  about  three  and  one  half  to 
four  cents  per  hundred  pounds  lower  than  our 
tariff  rate.  We  are  losing  business  and  liave 
been  for  the  last  ten  days  from  that  cause. 

Q.  That  is  lower  than  the  rate  agreed  upon 
by  the  committee? 

A.  Yes  sir;  this  line  of  boats  Is  not  in  the 
Association.  They  do  as  they  please.  That  is 
going  on  today  and  has  been  for  the  last  two 
weeks. 

Q.  Can  you  state  any  reason  or  principle 
why  competition  produced  by  long  lines  of 
contending  railroads  at  a  place  like  Birming- 
ham, Alabama,  for  instance,  coming  from  far 
distant  eastern  and  western  points  is  not  as 
actual  as  it  is  when  produced  by  water  and 
rail? 

A.  The  only  reason  I  could  give  you  for 
that  is  that  I  think  the  railroad  men  usually 
try  to  conduct  their  business  in  a  little  more 
orderly  manner,  and  endeavor  to  have  asree-  . 
ments  and  to  live  up  to  them  a  little  more  cioae- 
ly.    That  is  about  all  the  reason  I  can  give. 

Q.  That  is  the  only  thing  that  prevents  it? 

A.  No.  The  trouble  is  here.  It  is  water 
competition.  You  may  have  your  arrange- 
ments with  your  steamboat  competitors,  and 
fix  certain  differences  between  all  rail  and  rail 
and  water  rates,  and  they  may  live  up  to  their 
agreement;  but  back  of  the  steamboats  are  a 
lot  of  sailing  vessels  that  it  is  impossible  to 
have  any  understanding  with.  I  have  known 
of  one  lot  of  20,000  bushels  of  wheat  from  the 
West  to  Port  Royal  and  into  Augusta,  come  by 
schooner,  taken  right  away  from  us.  It  was 
not  the  steamships  that  did  it.  It  was  the  sail- 
ing vessels.  You  cannot  have  any  understand- 
ing  with  the  sailing  vessels.  There  are  too 
many  of  them.    They  are  too  numerous. 

Q.  The  Queen  &  Crescent  line  goes  into 
Birmingham  from  Cincinnati  and  New  Orleans? 

Q.  The  Louisville  <&  Nashville  goes  into  Bir- 
mingham from  New  Orleans  and  Louisville? 

A.  Yes  sir,  and  also  from  Cincinnati  tbrou^ 
to  Louisville. 
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Q.  The  Georgia  Pacific  Bailroad  goes  into 
Birmiogham  from  Atlanta  and  the  £ast,  does 
it  not? 

A.  Yes  sir. 

Q.  Do  you  mean  to  say,  or  do  we  understand 
jou  to  say,  that  those  lines  have  any  agreement 
among  themselves  as  to  any  division  of  the 
bustoess  at  Birmingham  that  goes  over  their 
:xespective  lines? 

A.  No;  I  never  heard  of  any  agreement  at 
Birmingham.  I  don't  think  there  has  ever  been 
any  i^reement  about  the  business  going  out 
Irom  Birmingham. 

Q.  Or  coming  in  there  either? 

A-  Under  the  old — 

Q.  I  am  talking  about  since  competitive 
TBtes  have  been  allowed;  within  the  last  three 
Tears;  since  the  opening  of  theGeorgia  Pacific 
lUilroad. 

A.  There  may  have  been  some  division  of 
business  from  the  East — merchandise  coming 
into  Birmingham  by  the  southern  lines.  I 
-can't  state  positively  as  to  that,  as  I  am  not 
positively  advised.  But  on  the  business  going 
out  of  Birmingham,  the  pig- iron  and  iron  prod- 
ucts, I  don't  think  there  ever  has  been  any 
<ii  vision. 

Q.  Do  you  say  there  has  been  any  agree- 
ment within  the  last  two  or  three  years,  since 
the  Georgia  Pacific  has  been  opened,  as  to  busi- 
ness coming  into  Birmingham? 

A.  From  the  West— 

Q.  Or  the  East  either? 

A.  I  can't  speak  positively,  because  I  do  not 
represent  any  line  going  into  Bhrmingham  di- 
rectly.   I  can't  speak  of  my  own  knowledge. 

Q.  What  are  the  physical  characteristics  of 
jour  road  l)etween  Chattanooga  and  Nashville; 
ibat  is  to  sa)r,  is  it  a  road  of  heavy  grades,  etc.  ? 

A.  Tes  sir.  We  run  from  Nashville  to 
-Cowan,  eighty-seven  miles,  through  an  agri- 
cultural country — a  portion  of  it,  however 
through  broken  country.  For  instance,  from 
Normandy  to  Tullahoma  we  rise  about  500 
feet  in  seven  miles,  and  from  Cowan  to  Chat- 
tanooga we  run  through  a  mouDtainous  coun- 
try, with  heavy  grades  and  sharp  curves. 

Q.  What  are  the  physical  characteristics  of 
your  road  between  Nashville  and  Hickman? 

A.  The  country  there  is  not  so  broken.  Be- 
tween Nashville  and  Johnsonville  on  the  Ten- 
nessee River  we  have  some  pretty  heavy  grades. 
West  of  Johnsonville,  running  through  West 
Tennessee,  the  grades  are  easy. 

Q.  How  about  the  bridges  and  trestles? 

A.  We  cross  the  Tennessee  River  twice,  once 
at  Johnsonville  and  once  at  Bridgeport.  We 
have  had  a  good  many  pretty  high  trestles,  but 
-we  have  been  filliog  them  up  for  years  and  have 
pretty  well  gotten  through  with  them. 

Q.  Have  you  a  profile  of  your  road  here? 

A.  I  suppose  our  president  could  answer  on 
that  point. 

Mr,  Thomas*  No  sir;  we  have  no  profile 
here. 

Q.  Is  there  any  competition  between  your 
road  and  the  Louisville  &  Nashville  road  at 
Nashville? 

A.  Yes  sir;  pretty  sharp. 

Q.  That  is  independent  of  the  river  compe- 
tition of  the  Cumberland  River  altogether,  is 
Knot? 

A.  Yes  sir. 
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Q.  You  try  to  get  all  you  can  and  they  try 
to  get  all  they  can? 

A.  Yes  sir. 

Q.  Do  you  suppose  there  is  any  difference 
between  your  road  and  their  road  at  Nashville 
in  that  respect,  and  each  of  the  other  lines  at 
Birmingham  that  I  questioned  you  about? 

A.  I  think  perhaps  you  misunderstood  me. 
I  admit  that  rail  competition  is  very  sharp; 
but  you  asked  me  to  state  the  difference,  as  I 
understood,  between  rail  and  water  competi- 
tion. I  do  not  deny  but  that  rail  competition 
is  very  sharp  and  very  strong. 

Q.  That  is  the  point  I  am  asking  you  about? 

A.  Undoubtedly. 

Q.  At  Atlanta  it  is  the  same  way,  is  it  not? 

A.  Yes  sir;  it  is  very  strong  there. 

Q.  Do  you  know  about  how  it  is  at  Meridian, 
Mississippi? 

A.  No  sir;  we  do  not  take  much  business 
into  or  out  of  M^idian.  I  presume  it  is  strong, 
but  I  am  not  personally  advised  of  it. 

T.  O.  Ryman  appeared  before  the  Com- 
mission and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr.  Thomas: 

Q.  Please  state  your  residence  and  occupa- 
tion? 

A.  I  follow  steamboatine,  and  manage  a 
couple  of  lines  from  Nashvule  to  Evansville, 
and  from  Nashville  to  Cairo. 

Q.  Do  you  compete  with  the  Nashville  <& 
Chattanooga  Road  at  Cairo  for  business  be- 
tween Cairo  and  Nashville? 

A.  Yes  sir. 

Q.  Do  you  compete  at  Evansville  for  busi- 
ness with  the  Louisville  <&  Nashville  from 
Evansville  to  Nashville? 

A.  Yes  sir. 

Q.  Do  you  compete  with  the  Louisville  & 
Nashville  on  business  to  and  business  from 
Nashville  and  Clarkesville? 

A.  Yes  sir. 

Q.  What  is  your  rate  on  first  class  goods 
from  Nashville  to  Clarkesville? 

A.  Ten  cents  a  hundred. 

Q.  What  is  your  rate  to  intermediate  points 
between  Nashville  and  Clarkesville? 

A.  When  we  have  got  no  opposition  on  the 
river  our  rate  is  fifteen  cents  a  hundred. 

Q.  How  far  is  it  from  Nashville  to  Clarkes- 
ville? 

A.  Sixty  miles  by  water. 

By  the  Chairman: 

Q.  Do  you  run  elsewhere  than  on  the  river 
in  the  State  of  Tennessee? 

A.  We  ply  between  Evansville  and  Cairo 
Illinois,  and  then  we  go  up  the  Mississippi 
sometimes  after  corn,  and  go  down  below 
Hickman.  We  go  down  the  Mississippi  and 
up  the  Mississippi  after  corn;  and  we  go  into 
the  Wabash  River  after  corn,  and  the  Saline 
River,  and  sometimes  we  have  went  above 
Evansville:  but  seldom. 

By  Mr.  Thomas: 

Q.  I  understand  you  where  you  have  com 
petition  by  rail  you  make  the  rate,  and  where 
you  have  no  competition  to  an  intermediate 
point  point  for  a  shorter  distance,  you  charge 
a  higher  rate? 

A.  Yes  sir;  we  charge  now  for  instance  to 
Clarkesville,  on  account  of  railroad  competi* 
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tion,  only  ten  cents  a  hundred;  and  at  Ashton, 
thirty  miles  below  Nashville,  we  only  charge 
ten  cents  a  hundred  on  account  of  the  pike  and 
wagon  competition;  but  between  Nashville 
and  Clarkesville,  which  is  thirty  miles  below 
Ashton,  we  charge  fifteen  cents,  and  to  Clarkes- 
ville we  charge  ten,  on  account  of  railroad  com- 
petition. 

Q.  That  is  the  principle  that  governs  your 
bubiness? 

A.  Yes  sir. 

By  the  Chairman: 

Q.  Do  you  belong  to  the  Southern  Railway 
and  Steamship  Association? 

A.  No  sir.  I  have  no  working  arrangement 
with  anybody  at  all.  I  used  to.  I  have  had 
contracts  with  railroads,  but  for  the  last  year 
or  two  I  have  had  none. 

Q.  Are  there  other  boats  plying  on  the  river 
too? 

A.  There  Is  now.  There  is  a  couple  of  boats 
run  nine  now. 

Q.  Do  you  have  understandings  with  them 
in  regard  to  rates? 

A.  No  sir;  we  are  fighting  one  another. 

Q.  You  all  work  independently? 

A.  Yes  sir. 

Q.  Then  there  is  competition  between  you 
and  them  at  these  intermediate  points? 

A.  Yes  sir,  now.  The  rate  I  refer  to  is  not 
in  force  now.     We  have  no  rate  now. 

Q.  What  you  have  been  telling  us  applied  to 
some  former  period? 

A.  It  is  our  regular  rate  when  we  have  no 
competition.  We  have  had  the  competition  for 
the  last  twelve  months. 

By  Mr,  Stahlman: 

Q.  Is  it  true  that  even  with  the  competition 
you  now  have  your  rates  are  sometimes  higher 
to  intermediate  local  landings  than  to  the  larger 
points  where  the  business  is  larger? 

A.  Not  now.  Right  now  since  this  fight  we 
have  had  with  those  two  boats  we  make  a  broad 
ten  cent  rate  up  and  down  from  Evansviile  and 
from  Nashville  down  and  from  Paducah  up. 
It  is  a  broad  ten  cent  rate  everywhere.  That 
is  all  we  ask.  In  some  instances  it  went  under 
that. 

Q.  You  have  had  lines  on  the  river  with 

which  you  had  agreements,  have  you  not;  and 

when  vou  make  such  agreements  you  generally 

^  embody  the  plan  of  charging  more  for  the 

*  smaller  landings? 

A.  Oh  yes  sir ;  when  we  can  get  our  rate  and 
we  have  got  no  competition  we  make  a  differ- 
ence at  the  rail  points  of  about  five  cents  a  hun- 
dred; in  some  instances  more. 

Q.  If  you  had  competition  and  were  work- 
ing under  agreement  you  would  do  practically 
the  same  thing,  would  you  not? 

A.  Oh  yes  sir;  we  have  to  do  that  to  get  the 
business  at  all.  Our  passage  rate  and  every- 
thing is  affected.  Wherever  a  railroad  point 
is  we  make  it  less,  and  I  suppose  the  rail  does 
the  same. 

Q.  Will  you  please  state  to  the  Commission, 
if  you  know,  the  difference  between  the  cost 
of  transporting  by  rail  and  by  water? 

A.  I  have  never  studied  it  particularly,  but 
I  know  the  water  can  beat  the  rail  materially 
for  the  same  distance  or  even  a  longer  distance. 
For  instance,  from  Cincinnati  to  Nashville  we 
are  at  present  handling  a  great  deal  of  goods. 


steamboat  load  after  load  of  dry  goods,  boots- 
and  shoes — I  don't  know  about  boots  and  shoes, 
but  we  are  working  all  sorts  of  harware  and 
merchandise  generally  from  Cincinnati  to- 
Nashville  at  about  fiften  to  eighteen  cents  a. 
hundred,  I  believe.  We  only  get  a  part  of  that. 
There  is  a  division.  The  Memphis  <&  Cincin- 
nati boats  bring  it  down  to  Paducah  and  Evans- 
viile and  we  take  it  to  Nashville.  We  gener- 
allv  get  it  «t  any  price  we  can. 

The  Chairman.  Do  you  mean  the  rates* 
prevailing  and  that  are  accepted,  or  do  you 
expect  the  witness  to  go  into  an  estimate  of 
the  elements  tiiat  make  up  the  cost  of  trans- 
portation? 

Mr.  Stahlman.  My  object  was  to  ascer- 
tain the  cost  of  transportation  by  river,  if  the- 
captain  is  sufficiently  familiar  with  it.  We- 
propose  later  on  to  develop  the  cost  of  the- 
transportation  by  rail. 

The  Witness.  By  river  from  Cincinnati 
to  Nashville,  if  you  will  study  the  geography 
of  it  you  will  see  it  is  Y  shaped.  It  is  twice- 
as  far  from  Cincinnati  to  Nashville  by  water 
as  it  is  by  rail;  vet  we  can  carry  freights  at 
eighteen  cents  a  hundred;  heavy  freights,  for 
each  boat  to  get  something  out  of  it. 

Q.  What  is  the  capacity  of  vour  boat,  Kik 
tons,  running  between  Evansviile  and  Nash- 
ville? 

A.  Three  hundred  and  fifty  tons. 

Q.  How  long  does  it  take  you  to  make  the- 
trip? 

A.  We  make  a  trip  a  week.  We  go  one 
way  in  three  days  from  here. 

Q.  The  running  time  from  Evansviile  ta 
Nashville  is  three  days? 

A.  About  that,  according  to  the  business  we^ 
do.    We  make  atrip  a  wees;  that  is  the  time. 
Sometimes  we  have  a  day  in  each  port. 

Q.  What  does  it  cost  you  to  make  that  round 
trip? 

A.  We  make  those  trips  for  about  $700  a 
week  with  those  boats. 

Q.  And  the  tonnage  you  carry  is  about 
what? 

A.  Three  hundred  and  fifty  tons.  Then  we> 
have  a  passeneer  receipt  and  a  freight  rec^pt 
both  ways  ana  we  have  a  local  bus&ess.  We 
get  fuel  cheap  on  the  Ohio  River  and  we  run 
our  boats  very  cheap. 

Q.  What  is  the  cost  of  one  of  those  boats- 
running  between  Evansviile  and  Nashville? 

A.  About  $18,000. 

By  Mr,  E.  D.  Baxter: 

Q.  What  S&  your  insurance? 

A.  I  don't  insure.    I  ought  to. 

Q.  What  is  it  when  you  do  insure? 

A.  Seven  percent. 

By  Mr,  StalUman: 

Q.  That  expense  of  $700  a  week  includes  the- 
wages  of  your  men,  etc.  ? 

A.  Stores,  labor,  wages  and  expenses. 

Q.  AH  the  expenses  incident  to  the  trip? 

A.  Yes  sir.  Aside  from  that  we  have  a  light 
shore  expense,  which  would  probably  swell 
the  sum  up  to  $10  a  day  more  all  told. 

By  Mr,  £•  D.  Baicter: 

Q.  I  understand  your  expenses  then  would 
be  $110  a  day? 

A.  I  suppose  it  would  be  that  at  a  guess: 

es  sir.    It  might  not  quite  be  that    Probabljr 
t  would  be. 
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Q.  That  includes  the  cost  of  your  officers, 
.and  hands  and  fuel? 

A.  Yes  sir;  superintendence  and  everything. 

Q.  The  tonnage  of  your  boats  I  understand 
to  be  about  860  tons? 

A.  Yes  sir. 

Q.  In  a  good  season  when  vou  are  running 
full,  with  a  good  through  business  and  a  good 
local  business,  how  many  tons  of  freight  would 
^ou  handle  on  a  trip  from  ipivansville  to  Nash- 
Tille  and  back? 

A.  We  don't  get  our  full  capacity  all  the 
time.  When  we  get  our  full  capacity  prob- 
.ably  we  would  handle  seven  or  eiirht  hundred 
tons;  but  we  don't  get  that  half  the  time. 

The  Chairman.  Is  it  worth  while  to  go 
into  the  particulars? 

Mr,  Baxter*  I  did  not  propose  to  do  it 
with  more  than  one  witness.  I  want  to  get  as 
^^nitely  as  possible  the  cost  of  steamboat 
transportation;  and  I  understood  the  captain 
was  familiar  with  it. 

The  Witness*  He  wants  to  see  how  much 
it  would  take  to  clean  us  out,  I  reckon. 

Q.  I  am  requested  to  ask  whtit  proportion  of 
-tiiat  expense  is  attached  to  the  cabin,  and  what 
to  the  hold? 

A.  Our  store  bill  is  about  $125  to  $140  a 
i^eek.  It  costs  about  $150  a  month  to  run  the 
-cabin,  for  labor,  cooks,  etc.  I  would  have  to 
^t  the  book  to  tell  you  exactly. 

Q.  What  do  your  passenger  receipts  aver- 
age? 

A.  About  $100. 

Q.  For  each  trip? 

A.  Yes  sir;  hardly  that.  They  would  aver- 
age about  that. 

J'ohn  J*  McCann*  appeared  before  the 
Commission,  and  having  been  duly  sworn  was 
examined  as  follows 

By  Jfr.  Thomas: 

Q.  Please  state  your  residence  and  occupa- 
tion? 

A.  My  residence  is  Nashville,  Tennessee, 
and  niyoccupation,  merchant  miller. 

Q.  What  is  about  the  milling  capaci^  in 
tmrrels  per  day  of  the  mills  located  at  ifash- 
^ville? 

A.  About  1800  barrels. 

Q.  Is  all  of  that  consumed  in  the  vicinity  of 
Nashville? 

A.  About  one  fifth  of  it  is  consumed  in  the 
vicinity  of  Nashville. 

Q.  What  are  the  principal  markets  where 
jou  dispose  of  this  product? 

A.  Gtoorgia,  Alabama,  North  and  South 
Carolina,  Florida,  and  occasionally  some  in 
Mlssi^ippi  and  Virginia. 

Q.  What  would  be  the  eflPect  on  your  enter- 
prue  of  the  same  rate  per  ton  per  mile? 

A.  The  effect  would  be  to  localize  our  busi- 


Q.  Suppose  the  rate  to  all  coast  points,  or 
points  depending  upon  the  coast,  was  as  high 
as  Atlahta.    W£stt  would  be  the  effect  then? 

A.  The  effect  would  be  that  our  trade  would 
not  extend  beyond  Atlanta. 

Q.  Then  for  the  success  of  the  milling  enter- 
fnise  in  Nashville  you  would  have  to  compete 
with  other  markets? 

A  Yet  sir. 

Q.  And  have  rates  that  allowed  you  to  do  so? 

X2n*GB  8. 


A   Yes  sir. 

By  Mr,  Stahlman: 

Q.  Is  it  not  true  that  after  the  product  of 
grain  is  exhaused  in  Tennessee  you  go  to  dis- 
tant markets  in  the  West  and  buy  wheat? 

A.  Yes  sir;  there  is  not  a  season  that  we 
don't  have  that  to  do;  and  some  seasons  we 
have  to  wholly  depend  upon  the  West. 

H.  H*  Bnttorir  appeared  before  the  Com- 
mission, and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr,  Thomas: 

Q.  What  business  are  you  engaged  in  and  in 
what  locality? 

A.  I  am  located  at  Nashville,  and  am  en- 
gaged in  the  manufacture  of  stoves,  mantels, 
grates  and  tin  ware. 

Q.  About  how  many  car  loads  of  raw  mate- 
rial and  product  do  you  receive  and  ship  at 
Nashville? 

A.  We  receive  about  1,000  car  loads  a  year 
of  raw  material.  Our  shipment  after  it  is 
m^ufactured,amountsin  car  load  lots  to  about 
800. 

Q.  How  many  States  in  the  Union  do  you 
think  you  send  your  products  to? 

A.  To  all  the  Southern  States  without  excep- 
tion and  to  California,  Missouri  and  Illinois. 

Q.  Has  it  or  has  it  not  been  the  policy  of 
the  railroads  at  Nashville,  and  their  connec- 
tions to  give  you  such  rates  as  would  enable 
you  to  compete  with  similar  manufacturers  lo- 
cated at  other  x>oints? 

A.  It  has  been  the  policy  of  the  roads  to 
give  us  rates  on  material  so  that  we  could  com- 
pete in  the  manufacture  of  our  ^oods,  and  they 
have  placed  us  in  fair  competition  with  every 
part  of  the  country,  so  far  as  I  know. 

Q.  Did  you  ever  have  any  contract  with  the 
United  States  Gk)vernment  to  furnish  it  with 
supplies? 

A.  Yes  sir;  we  have  had  a  contract  with  the 
United  S^tes  Government  for  the  past  three 
years. 

Q.  Have  you  or  have  you  not  been  solicited 
recently  to  make  a  bid  for  further  contracts 
with  the  government? 

A.  Yes  sir. 

Q.  Have  you  been  able  to  make  the  bid; 
andif  not,  why  not? 

A.  No  sir;  we  have  declined.  We  couldn't 
get  a  rate.  We  are  compelled  to  deliver  at 
Omaha,  Kansas  City,  Chicago,  St.  Louis,  New 
York  and  Philadelphia;  and  we  were  unable 
to  get  any  rate  at  all,  and  therefore  declined 
to  bid  this  year. 

Q.  Is  it  or  is  it  not  essential  to  the  welfare  of 
your  enterprise  that  you  have  competitive  rates 
all  over  the  country? 

A.  I  think  so  most  unquestionably. 

Q.  Do  you  think  you  would  prosper  with  a 
like  rate  per  ton  per  mile? 

A.  No  sir. 

Q.  Do  you  think  you  would  prosper  if  you 
were  always  confined  to  the  shorter  line  to 
reach  a  market — ^if  the  longer  line  could  not 
take  your  business? 

A.  No  sir;  I  don't  think  we  would. , 

Q.  From  where  do  you  get  your  coke  that 
you  make  these  stoves  with? 

A.  From  West  Virginia. 

Q.  About  how  far  is  that  from  NashvlUe? 
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A.  I  haven't  the  slishtest  idea. 

Q.  Is  it  over  a  hundred  miles? 

A.  Oh,  yes  sir;  I  suppose  so.  I  know  it 
comes  through  Chattanooga,  but  how  far  it  is 
beyond  Chattanooga,  I  have  no  idea. 

Q.  Do  you  know  how  far  it  is  from  Nash- 
ville to  Chattanooga? 

A.  It  is  151  miles. 

Q.  How  far  is  it  from  Chattanooga  to  Bris- 
tol? 

A.  I  don't  know. 

Q.  It  is  beyond  Bristol,  in  Virginia,  is  it  not? 

A.  It  is  in  Virginia;  yes  sir;  Pocahontas, 
Virginia. 

By  Mr,  Stahman: 

Q.  You  say  the  roads  have  given  you  com- 
petitive rates  to  enable  you  to  mrly  well  com- 
pete with  other  manufacturers? 

A.  Yes  sir;  we  have  had  no  complaints  of 
any  kind. 

Q.  You  do  not  mean  by  that  to  say  that  you 
had  any  advantage  over  anybody  else,  do  you? 

A.  I  don't  know  that  we  have  sir.  I  don't 
know  what  anybody  else  has  had. 

Q.  I  mean  anybody  else  from  any  other 
point. 

A.  I  know  we  have  had  to  pay  sometimes 
five  cents  where  we  came  in  competition  with 
St.  Louis. 

Q.  You  have  had  to  pay  the  five  cents  your- 
self? 

A.  Yes  sir;  In  order  to  meet  St.  Louis;  that 
is,  for  Texas  points  particularly. 

Q.  Your  distance  from  Texas  points  is  about 
the  same  as  from  8t.  Louis,  is  it  not? 

A.  I  really  don't  know  anything  about  ge- 
ographv;  I  know  where  points  are  located. 

Q.  You  have  been  obliged  to  pay  five  cents 
in  order  to  equalize  your  rates  from  St  Louis 
to  Texas  points? 

A.  Yes  sir. 

Mr,  Baxter.  I  have  not  had  the  oppor- 
tunity of  being  before  the  Commission  at  any 
of  the  other  points.  I  represent  the  Louisville 
&  Nashville  Railroad.  We  cross  the  Chatta- 
nooga Road  at  Nashville.  I  understand  the 
testimony  that  is  now  being  taken  on  behalf  of 
the  Nashville  &  Chattanooga  Railroad,  which  I 
see  is  being  taken  down  by  the  stenographer, 
mav  be  used  by  the  Louisville  <&  Nashville 
Railroad  without  any  further  re-taking  of  the 
testimony. 

By  the  Chairman: 

Q.  Are  the  concessions  made  to  you  in  rates 
at  Nashville  what  you  understand  to  be  made 
to  every  business  man  in  Nashville? 

A.  I  don't  know.  I  confine  myself  strictly 
to  my  own  business. 

Q.  Your  testimony  concerns  your  own  busi- 
ness? 

A.  Yes  sir. 

Q.  You  think  you  ought  to  have  special 
rates,  or  else  you  cannot  make  your  business 
profitable? 

A.  I  don't  know  whether  these  are  conces- 
sions to  me  specially  or  not.  I  know  when  I 
go  to  the  railroad  and  say  I  must  have  a  cer- 
tain rate  in  order  to  meet  competition  to  cer- 
tain points,  I  generally  get  what  I  ask  for,  if  it 
is  reasonable. 

Q.  You  said  you  could  not  get  rates  so  as  to 
make  a  bid  for  government  work? 

A.  I  couldn't  get  any  rate  at  all. 


Q.  OUier  bidders,  I  suppose,  were  in  the 
same  predicament  also,  were  they  not? 

A.  Our  principal  competitor  has  been — 

Q.  I  ask  you  just  that  question:  whether 
you  were  under  any  disability  that  anybody 
else  was  not  under;  you  could  not  get  rates,  al- 
though other  bidders  could? 

A.  If  you  will  allow  me  to  explain:  Quincy> 
Illinois,  has  been  our  principal  competitor, 
and  they  are  eo  much  nearer  the  distributive 
points  than  we  are  that  I  don't  know  what 
they  can  do.  I  suppose  probably  they  might 
get  rates,  being  located  as  they  are.  We- 
couldn't. 

Q.  You  don't  know  as  to  that? 

A.  No  sir;  I  don't  know. 

By  Commimoner  Brag^g^ 

Q.  About  what  amount  of  capital  have  yoa 
invested  in  that  business? 

A.  We  have  $400,000  capital,  besides  a  sur- 
plus of  $78,000. 

Q.  How  long  have  you  been  engaged  in  that- 
business  at  Nashville? 

A.  We  commenced  as  a  corporation  in  July^ 
1881. 


W.  Morrow  appeared  before  the  Com- 
mission, ancThavlDg  been  duly  sworn  was  ex» 
amined  as  follows: 

By  Mr.  Thomas: 

Q.  Will  you  please  state  were  you  reside  and 
in  what  business  you  are  principally  engaged?* 

A.  Principally  in  the  wagon  manufacturing 
business.  , 

Q.  About  how  many  wagons  do  you  manu- 
facture per  annum? 

A.  About  16.000. 

Q.  To  what  principal  points  are  thcy^ 
shipped  and  sold? 

A.  In  the  Southern  States,  though  we  have- 
a  trade  in  Illinois,  Indiana,  Kansas,  Nebraska, 
Iowa  and  Minnesota     Within  the  last   few 
vears  only  we  have  been   going  Into  those 
Northwestern  States. 

Q.  Is  it  or  is  it  not  essential  to  your  enter- 
prise that  you  should  have  competitive  rates- 
to  all  the  principal  markets  of  the  country? 

A.  Yes  sir;  it  is. 

Q.  Do  you  usually  receive  those  rates  from 
the  railroads  on  application? 

A.  Yes  sir;  we  have^never  had  any  com- 
plaint to  make  on  that  score. 

Q.  Suppose  the  rate  of  freight  was  advanced 
to  $10  per  wagon.  Could  you  lose  that  much 
out  of  your  business  on  each  wagon? 

A.  We  could  not. 

Q.  Who  would  have  it  to  pay? 

A.  The  man  who  buys  the  wagon. 

Q.  So  low  rates  not  only  benefit  vou,  bat 
the  purchasers  of  the  wagons,  you  think? 

A.  They  benefit  the  purchaser  more  than 
they  do  us.    We  wouldn't  know  what  to  do- 
with  $10  profit  on  a  wagon.   We  don't  get  any- 
thing like  that. 

Q.  Are  you  interested  largely  in  the  marble 
quarries  of  East  Tennessee? 

A.  Yes  sir. 

Q.  Is  that  marble  quarried  and  used  In  Tea* 
nessee  principally? 

A.  Scarcely  any  of  It. 

Q.  To  what  points  is  it  principally  sent? 

A.  Philadelphia,  New  York  and  nortbenr 
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points.  We  baTc  to  rely  oontinually  upon  the 
faTor  of  the  rates  there  to  come  in  competition 
with  the  Vermont  marble. 

Q.  Yon  have  to  meet  the  competition  of 
other  marble  qoarries,  wherever  looited? 

A.  Yes  sir. 

Q.  And  you  have  to  have  low  rates  to  do  so? 

A.  Yes  At, 

Q.  Have  the  Nashville  <&ChatUnooga  Bail- 
road  or  the  Louisville  &  Nashville  Road  which 
yon  ship  over  going  south,  withdrawn  any  rates 
on  your  wagons  at  points  south  of  Nashville? 

A.  No;  everything  is  just  as  it  was.  We 
are  shipping  under  the  same  rates. 

Q.  Have  the  rates  been  withdrawn  north  of 
the  Ohio  River? 

A.  No.  We  have  had  some  little  trouble  at 
some  points  in  getting  all  the  rates  we  wanted; 
but  recentlv  we  are  having  no  trouble  with 
points  north. 

Q.  What  would  be  the  effect  on  your  busi- 
ness of  an  uncertainty  or  doubt  about  the  sta- 
bility of  rates? 

A.  It  has  operated  within  the  last  thirty  or 
sixty  days  to  our  injury.  People  have  been 
uncertain  about  rates,  in  ordering.  We  re* 
^ve  orders  in  our  business  for  shipments  in 
August,  September  and  October,  away  ahead, 
from  customers  who  send  in  their  orders  to  be 
filled  later  along  in  the  season.  Of  course  it 
lias  interrupted  everthing  of  that  sort.  People 
write  us  thev  don't  know  what  to  do,  and  it 
puts  our  business  very  much  at  an  uncertainty. 

Q.  How  long  have  you  been  in  this  business? 

A.  About  ti^elve  or  fifteen  years. 

Q.  Have  you  ever  been  seriously  embarrassed 
by  the  want  of  securing  competitive  rates? 

A.  1  never  have.  We  have  never  gone  to 
the  railroad  authorities  in  our  lives  with  any 
just  cause  of  complaint  that  we  have  not  been 
met  in  a  spirit  of  perfect  frankness  and  candor 
and  had  matters  adjusted.  We  have  not  al- 
ways got  what  we  wanted,  but  I  expect  may- 
be we  were  not  always  entitled  to  what  we 
asked  for.  We  have  no  complaint  to  make  on 
that  score. 

Q.  Do  you  or  do  you  not  think  the  life  of 
your  business  is  low  competitive  rates? 

A.  We  think  so.  Our  outgoing  shipments 
amount  to  about  600  cars  of  finislied  goods  a 
year;  and  the  incoming  shipments  I  suppose 
900  or  1,000,  and  fuel  and  material  sav  1,500 
car  loads  a  year.  There  is  a  rolling  mill  there 
io  connection  with  our  wagon  factory. 

By  the  Chairman: 

Q.  What  do  you  mean  by  competitive  rates? 

A.  There  are  other  wagon  factories  in  the 
United  States  that  are  shipping  into  our  ter- 
ritory, and  we  are  going  into  theirs.  We  seek 
to  equalize  the  rates  through  the  railroad 
points  north  and  south,  so  that  we  will  be  upon 
a  perfect  equality,  so  far  as  possible.  We 
ship  very  little  by  river.  There  is  no  point 
we  reach  by  river  scarcely  at  all.  We  have 
very  few  customers  on  the  river. 

Q.  What  you  mean  by  competitive  rates  is 
rates  that  correspond  to  those  given  to  your 
competitors? 

A.  Yes  sir.  The  rates  we  are  chiefly  in- 
terested in  are  the  rates  affecting  our  compet- 
itors. We  are  in  a  specialty  and  we  look  to 
nothing  else. 

Q.  If  I  tmderstand  your  statement,  you  want 
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only  what  is  fair.  If  the  rates  given  to  your 
competitors  over  the  railroads  are  also  given 
to  vou  that  is  aIIjou  ask? 

A.  Yes  sir.  We  are  verr  much  interested 
in  low  rates  because  the  lower  the  rate  the 
cheaper  we  get  the  wagons  into  the  market  and 
the  more  purchasers  we  have. 

Q.  What  I  was  endeavoring  to  get  at  was 
the  meaning^  of  the  term  as  you  use  it  As  I 
understand  It  now  you  mean  the  same  rates 
given  to  your  competitors? 

A  I  don't  know  what  the  legal  construc- 
tion— 

Q.  I  am  asking  for  your  construction..  I 
want  to  get  at  what  you  mean.  You  say  you 
have  had  no  difficulty  in  getting  rates  nortn  of 
the  Ohio? 

A.  We  have  had  some  trouble.  We  have 
had  more  trouble — 

0.  You  are  having  none  now? 

A.  We  are  getting  rates  now  within  the  last  ^ 
week  or  two. 

Q.  Such  rates,  as  I  understand  you,  as  are 
fair  enough? 

A.  Yes  sir;  we  are  making  no  complaint  at 
all. 

Q.  North  of  the  Ohio  do  you  understand  that 
the  railroads  are  charging  more  for  the  short 
haul  than  for  the  long  haul  in  any  case? 

A.  For  awhile  we  could  get  no  rates  at  alU 
but  they  are  restoring  the  rates  to  certain 
points—pretty  much  the  same  rate  we  had  be- 
fore. 

Q.  I  want  you  to  answer  the  question  I  ask 
you.  You  say  vou  are  now  getting  rates.  Do- 
you  understand  the  railroads  there  are  doing 
what  they  are  in  this  region— charging  more  for 
a  short  haul  than  they  do  for  a  long  haul? 

A.  I  don't  understand  they  are  oharging  us 
more. 

Q.  And  yet  you  have  no  difficulty  in  respect 
to  the  rates  up  there? 

A.  We  have  not  had  for  two  or  three  weeks. 
Up  to  that  time  we  did  have  trouble  and  had 
to  suspend  shipments.  For  two  weeks  now 
we  have  had  no  trouble. 

By  Commissioner  Walker: 

Q.  Do  you  send  your  goods  to  Chicago? 

A.  No  sir.  We  send  some  through  Chicago 
to  the  Northwest,  to  Dakota,  etc.  We  are  ship- 
ping wagons  to  Minneapolis. 

Q.  Are  there  wagon  makers  in  Illinois? 

A.  Yes  sir. 

Q.  That  compete  with  you? 

A.  Yes  sir. 

Q.  Then  when  you  speak  about  a  competi- 
tive rate  to  Dakota,  you  mean  a  rate  that  will 
enable  you  at  Nashville  to  compete  with  Illi- 
nois, do  you? 

A.  Yes  sir;  we  have  to  meet  a  part  of  that 
rate.  The  railroads  don't  put  us  on  a  perfect 
equality  with  those  people,  and  we  have  to 
cut  our  profits  to  set  there. 

Q.  When  you  find  that  you  have  got  to  get 
your  wagons  to  some  distant  point  to  compete 
with  other  builders  who  are  nearer,  you  go  to 
the  railroad  and  tell  them  and  they  make  you 
a  special  rate? 

A.  They  generally  make  such  concessions  as 
they  can.  They  don't  put  us  upon  terms  of 
perfect  equality,  because  that  is  hardlv  fair. 

Q.  But  they  treat  you  pretty  liberally? 

A.  Yes  sir. 
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Q.  Considering  you  are  a  large  shipper  and 
iiandle  a  great  many  cars  both  ways? 

A.  Yes  sir.  We  have  never  had  any  com- 
plaint of  unfair  treatment  to  make  against  the 
railroads. 

Q.  Are  there  any  other  wagon  makers  in 
J^ashville? 

A.  No;  none  to  make  any  heavy  shipments. 

By  Mr,  Stahlman: 

Q.  Are  the  railroads  any  more  liberal  in 
making  rates  for  you  westward  than  they  are 
in  making  rates  from  the  West  to  Nashville  so 
that  the  western  wagon  can  compete  with  you 
^in  the  South. 

A.  I  don't  think  they  show  any  unfairness 
towards  us  or  against  us.  We  are  perfectly 
satisfied  with  our  treatment. 

The  Chairman.  Mr.  Stahlman  acked  how 
they  treat  others. 

The  Witness.  I  don't  know  how  they 
treat  others 

Q.  What  I  desire  to  elicit  is  if  it  is  true  that 
you  do  come  in  competition  right  at  home  with 
wagons  from  Illinois,  and  throughout  the  en- 
tire South? 

A.  Yes,  sir;  they  get  into  Nashville  and  are 
selling  their  wagons  in  competition  with  us  at 
prices  I  presume  that  pay  them  a  profit,  Just 
•SB  we  are  selling  wagons  in  their  territory. 

By  OommUsioner  oi^oonmaker: 

Q.  You  say  you  presume  so.    Is  it  a  fact? 

A.  Yes  sir:  of  course  they  are  selling  wagons 

and  I  take  it  for  granted  they  are  not  selling 

them  unless  they  are  making  some  money. 

We  generally  get  out  of  a  territory  where  we 

•are  not  makmg  money. 

By  Mr.  Stahlman; 

Q.  They  are  selling  wagons  right  in  Nash- 
ville against  you,  are  they  not? 

A  Yes  sir. 

Q.  And  in  Texas? 

A.  Everywhere,  in  all  the  Southern  States. 
Our  trade  is  principally  in  the  Southern  States. 
We  are  running  in  competition  with  the  Louis- 
ville wagon  factory,  and  various  factories  all 
through  the  country. 

Q.  In  other  words,  the  ordinary  adjustment 
^f  rates  has  enabled  manufacturers  located  at 
different  points  to  compete  with  each  other  at 
•different  points? 

A.  Yes  sir;  that  is  the  way  I  understand  it. 

By  Gommissioner'WBXkLeri 

Q.  You  say  you  do  not  know  what  rates 
these  other  men  are  getting? 

A.  No  sir. 

Q.  And  you  do  not  tell  them  what  rates  you 
have  been  getting? 

A.  No  sir. 

Q.  Each  man  does  the  best  he  can  in  his 
trade  with  the  railroad  company,  and  sells  his 
wagons  for  what  he  can  get? 

A.  Yes  sir;  and  where  we  can't  get  a  rate 
that  is  satisfactory,  we  expect  to  cut  our  profits 
•and  to  go  into  territory  where  we  can  make 
more  money. 

By  the  Cfhairman: 

Q.  Have  the  rates  granted  to  you  been  uni- 
form for  the  last  year  or  two? 

A  Yes  sir;  I  don't  think  there  has  been  any 
change;  very  little  chanee  if  any  at  all. 

Q.  They  have  been  unuorm  to  different  parts 
ot  the  country? 


A.  Yes  sir;  any  change  of  rates  for  the  last 
four  or  five  years  has  b^n  very  seldom. 

By  Mr,  Stahlman: 

Q.  By  uniform,  you  do  not  mean  to  say 
they  have  been  practically  the  same  to  all 
points? 

A.  No  sir;  but  I  mean  there  have  been  no 
large  changes nothing  amounting  to  a  con- 
siderable sum. 

By  CommMsiantr  Morrison: 

Q.  The  rates  have  been  practically  the  same 
to  the  same  places? 

A.  Yes  sir. 

By  Mr.  Stahlman: 

Q.  There  are  persons  dealing  in  wagons  at 
Nashville,  who  buy  their  wagons  from  Stude- 
baker,  and  there  are.  agents  for  Studebakcr 
and  other  manufacturers  in  Illinoi'  ? 

A.  Oh  yes  sir;  I  believe  every  wagon  factory 
in  the  United  States,  or  in  the  Northwest,  is 
represented  at  Nashville  by  some  firm  or  other. 

Q.  Do  you,  or  do  you  not,  mean  to  say  that 
you  have  any  special  advantages  given  you  or 
rates  furnished  you,  that  would  not  be  given  lo 
anybody  else  that  wanted  to  ship  wagons  from 
Nashville? 

The  Chairman.  He  has  said  expressly  he 
did  not  know. 

A.  I  do  not  know  of  any  such  discrimina- 
tions, either  for  or  against  us. 

Q.  Are  not  your  rates  open? 

A.  They  are  at  the  railroad  office,  I  presume. 

Q.  They  are  on  the  bills  of  lading? 

A.  Yes  sir. 

Q.  There  is  nothing  in  the  form  of  rebates 
or  drawbacks? 

A.  We  have  never  received  a  rebate  that  I 
know  of.  I  don't  think  we  have  ever  done 
that  sort  of  business.  Our  bills  of  lading  are 
filled  out  and  the  rate  goes  to  the  shipper.  It 
is  not  a  matter  of  secrecy  at  all. 

By  Commiisioner  Brag^flr: 

Q.  Do  these  men  who  sell  wagons  from  Illi- 
nois and  other  places  down  there  about  Nash- 
ville, sell  their  wagons  as  cheap  as  you  can  sell 
yours? 

A.  There  is  very  little  difference  sir. 

Q.  Right  at  Nashville? 

A.  Our  wagons  generally  are  sold  at  about 
two  to  five  dollars  cheaper  than  anybody  else's 
wagons.  There  is  very  little  di£ference.  In 
Nashville,  I  suppose  you  can  buy  any  other 
wagon  just  about  as  cheap  as  ours;  but  there 
is  about  that  difference  in  the  price  list  in  our 
favor,  in  wholesale  lots. 

Q.  Do  you  mean  that  that  applies  generally, 
no  matter  where  you  sell  them? 

A  Yes  sir.  There  is  a  difference  In  price 
lists  and  discounts  in  our  favor,  of  from  two 
to  five  dollars. 

Q.  Is  it  equally  true  that  in  other  parts  of 
Tennessee  tnev  handle  their  wagons  about  as 
cheap  as  you  do  yours? 

A.  I  don't  see  that  there  is  any  difference, 
scarcely,  except  may  be  to  that  extent.  In 
NashvUle  the  price  is  about  the  same.  I  don^t 
think  there  is  anythini^  in  the  claim,  but  I  don't 

hesitate  to  state  It we  run  by  convict  labor. 

and  there  are  other  factories  in  the  United 
States  that  use  convict  labor  also,  in  making 
wagons.  Those  who  do  not,  put  themselves 
upon  high  ground  and  say  free  labor  makes  a 
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tkuk  camwkx  libor.    TWve  k 
but  ttcj  ask  joat  a  little 
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oonricts  kave  yoa  at  work? 
about  450  eD^aced  iathe 
are  about  ISOO  iaall. 
miaiag  and  ia  outside  operatkMia. 


H.  Wiiktts  appeared  before  the  Oom- 
aad,  baTing  been  duly  fwtn,  was  ex> 
asfoDows: 

BjJKr.  ThoMUB 

Q.  WbatisyourbiiriiieBBT 

A.  The  gfslB  and  hay  bmrfncm 

Q.  At  what  point? 

A.  NadiTiDe. 

Q.  Where  are  the  prindpa]  markets  to  whidi 
joa  ahip  joor  gnin  and  hay? 

A.  >iorthCarelitta,  South  Carolina,  Oeoigia, 
Alabama  and  norida. 

Q.  When  you  ship  to  GecH^iia.  South  Car- 
-olina  and  Florida,  do  you  find  the  same  i»od- 
QctB  from  other  points  that  you  haje  to  com- 
pete with? 

A.  Tes  sir;  we  find  products  at  all  points 
where  we  ship  to;  products  coming  from  other 
markets,  but  more  espedally  the  competition 
is  sharp  at  the  coast  points  and  points  near  the 


Q.  Has  it,  or  has  it  not  been  the  usage  of 
the  railroads  to  allow  you  rales  by  which  you 
could  compete  with  these  other  markets? 

A.  Yes  sir;  we  have  alwavs  had  competitiTe 
Tates  in  order  that  we  could  reach  these  sea 
coast  points  on  equal  terms  with  other  rates 
and  oUier  lines. 

Q.  Suppose  then  was  a  uniform  rate  per 
mile;  would  your  traffic  be  increased  or  de- 


Cammmioner  Walker.  Why  do  you  ask 
that  question?  Is  there  any  such  thing  in  the 
BUI? 

Mr,  Thomma,  Tes  sir,  unquestionably.  If 
our  rate  to  Atlanta  or  Augusta  is  twenty-two 
cents  we  must  charge  twenty-two  cents  or 
jnore  to  Charleston,  Savannah  or  Jackson- 
ville. 

Gfmmistioner  Walker.  What  has  that  to 
^o  with  a  uniform  rate  per  mile? 

Mr,  Thomas.  That  is  in  response  to  a  some- 
what popular  demand.  It  is  not  in  the  law, 
but  that  is  what  some  people  want. 

Oommiationer  Walker.  Tou  have  asked 
the  same  question  two  or  three  times.  It 
seems  to  me  immaterial 

Q.  Could  you  reach  coast  points  at  the  same 
rate  given  to  Augusta? 

A.  We  could  not  It  takes  a  lower  rate  to 
reach  the  sea  coast  than  it  does  the  interior 
points.  Sometimes  we  are  cut  out  of  interior 
points  by  grain  being  brought  by  the  steam- 
sliip  lines  carried  from  the  west  to  Baltimore 
by  rail  and  then  by  steamship  lines  to  the 
coast  point  such  as  B^ufort.  Port  Royal. 
Charleston  and  Savannah. 

Q.  Is  it  or  is  it  not  true  that  the  rate  at  Au- 
gusta is  affected  by  this  same  ocean  competi- 
tion? 

A.  Yes  sir;  we  have  been  driven  out  of  Au- 
gusta repeatedlv  by  a  reduction  in  the  rate  of 
the  steamship  line  working  from  Baltimore 
.and  other  eastern  points. 

XlifTEB  S. 


Q.  QMaor 
eGtiante  of  the  grain  bnaiMM  at  NnkviDe? 

A.  My  estimate  would  be  imther  TagiMk  I 
would  soi^Mae  Nashville  handled  two  and  a 
halfto  three  million  buHheh  of  com  yaarly.  I 
dent  know  how  much  wheat. 

Q.  As  a  gneral  rule  you  have  been  granted 
rates  in  your  bostness  lo  enable  you  lo  reach 
oompetiuve  markets? 

A.  Yes  sir. 

By  Jlr.  Stakbnaa: 

Q.  Have  you  known  any  rates  made  horn 
Nashville  within  the  last  week  or  two  other 
than  thoae  made  by  the  lines  out  of  Nashville, 
that  have  prevoited  you  from  sdling  grain  at 
the  prevailing  rales  in  any  of  the  southern 
markets? 

A.  Our  grain  is  nearly  all  sold  through  the 
southern  nuu^ets  through  biok«rs,  and  I  was 
advised  yesterday  by  a  broker,  that  St  Louis 
had  sold  grain  in  Seuna  on  the  day  before  at  a 
price  two  cents  below  what  we  could  possibly 
sell  it  at  on  the  present  rateof  freight,  and  that 
that  grain  was  coming  from  Su  TxHiis  down 
the  ifississippi,  across  to  Mobile  and  up  the 
Alabama  River,  making  it  a  water  route 
through  the  entire  distance.  That  price  was 
two  cents  a  bushel  below  what  we  could  po8> 
siUy  sdlat  upon  our  rate  of  nineteen  cents  per 
hundred. 

Q.  You  do  not  mean  to  say  that  the  railroads 
out  of  Nashville  while  they  have  given  you 
rates  which  enable  you  to  meet  the  rates  at 
competing  markets,  at  any  time  have  made 
you  rates  so  as  to  give  you  an  exclusive  privi* 
1^^,  or  buUd  up  your  market  to  the  detriment 
of  any  other  competing  market? 

A.  No  sir;  I  have  never  considered  that  we 
were  especially  favored.  We  have  always 
beeoi  upon  the  same  basis  as  other  compeUnir 
markets,  and  have  never,  so  far  as  I  know,  had 
any  special  privileges  or  advantages. 

Q.  In  other  words,  your  idea  is  that  you 
have  not  made  any  more  money  on  the  volume 
of  business  you  have  done  than  your  competi- 
tors have  done? 

A.  That  is  so. 

Q.  And  you  have  been  working  on  a  close 
margin? 

A.  Yes  sir. 

Q.  In  shipping  business  competing  for  the 
trade  of  Mooile  and  Pensacola,  would  lower 
rates  be  necessary  than  are  in  vogue  to  Birming- 
ham, Selma  or  Montgomerv? 

A.  Yes  sir;  they  would  be  necessary  be- 
cause we  have  the  river  competition.  We 
draw  our  largest  supplies  of  corn  from  the 
Ohio  River  and  its  tributaries.  With  open 
water  routes  to  New  Orleans  and  other  points, 
it  is  necessarv  for  us  to  have  low  rates  to  Pen- 
sacola, Mobile  and  New  Orleans  in  order  to 
compete  with  the  boats  ruoning  on  the  Ohio 
River. 

Q.  Let  me  ask  you  if  in  getting  these  low 
rates  to  coast  points  and  to  Pensacola  and  to 
Mobile  you  are  enabled  to  make  any  larger 
profits  on  your  shipments  to  those  points  than 
you  make  on  your  shipments  to  the  interior? 

A.  No  sir;  our  profits  as  a  rule  are  less  at 
the  sea  coast  points  than  they  are  at  the  in- 
terior points. 


J.  H.  Fall  appeared  before  the  Commission, 
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and  having  been  duly  sworn  was  examined  as 
follows: 

By  Mr,  Thomas: 

Q.  Please  state  in  what  business  you  are  en- 
gaged and  at  what  i)oint? 

A.  I  am  in  the  jobbing  hardware  business  at 
Nashville;  the  firm  of  €^y,  Fall  <&  Co. 

Q.  In  what  States  is  your  trade  generally 
found? 

A.  Principally  in  all  of  the  Southern  States, 
Alabama,  Georgia,  Florida,  South  Carolina 
and  Mississippi. 

Q.  Have  you  or  have  you  not  what  you  con- 
sider reasonable  rates  to  competitive  points — 
where  you  have  to  come  in  contact  with  other 
markets? 

A.  Yes  sir;  we  have  always  had  them. 

Q.  Do.  or  do  you  not  know  whether  you 
have  had  any  special  rates  for  your  firm  that 
have  not  been  granted  to  other  firms  in  the 
same  business,  at  Nashville? 

A.  No  sir;  I  do  not.  We  have  never  had  it 
that  I  know  of. 

Q.  What  would  be  the  efTect  on  your  busi- 
ness if  you  were  not  allowed  to  compete  with 
Evansville  and  other  points  that  have  the  same 
line  of  traffic  that  you  have? 

A  Well  sir;  I  Uiink  if  the  clause  was  en- 
forced, it  would  have  the  effect  to  circumscribe 
our  business,  take  our  men  off  Uie  road  and 
localize  it.  Id  other  words,  we  could  not  de- 
velop our  full  capacity  with  the  machinery 
and  capital  we  have  in  our  business. 

Q.  Are,  or  are  you  not  interested  in  any 
factory  in  Tennessee? 

A  I  am  personally  interested  in  the  Laurel 
Mills  Manufacturing  Company  at  Strathmore, 
Tennessee. 

Q.  State  what  the  custom  is  with  reference 
to  the  product  of  this  factory;  whether  you  sell 
it  in  advance,  or  how. 

A.  We  have  sold  our  entire  production  two 
years  In  advance  in  New  York,  and  that  sale 
was  based  on  the  present  rates  of  freight^  and 
on  the  price  of  New  York  cotton.  Since  this 
law  has  been  agitated  and  the  rates  north  have 
been  withdrawn,  we  are  now  shipping  south 
and  by  coast  to  New  York  at  a  rate  of  fifty- 
nine  cents  a  hundred.  By  rail  it  is  seventy-six 
cen  ts  a  hundred.  If  these  rates  were  increased 
on  us,  it  would  as  a  matter  of  course  curtail 
our  profits  very  material! v;  in  fact  I  should 
not  mink  we  would  reaUze  anything  out  of 
the  trade. 

Q.  Have,  or  have  vou  not  had  a  contract  with 
the  United  States  (Government  for  furnishing 
supplies? 

A.  Yes  sir;  we  have  the  contract  for  it  now 
for  this  fiscal  year  ending  June  80. 

Q.  Have  you  been  solicited  to  renew  your 
bid  for  that  business? 

A.  We  have. 

Q.  If  you  have  not  done  so,  why  have  you 
not? 

A.  One  of  the  reasons  was  that  we  did  not 
know  exactly  what  the  rates  would  be.  The 
government  require  us  to  deliver  all  our  goods 
at  Sioux  City,  Omaha,  Chicage,  New  York 
and  one  or  two  other  places;  and  not  knowing 
what  the  rates  would  be,  it  was  a  large  factor 
in  preventing  us;  or  rather,  we  were  very  much 
disinclined  to  bid  on  that  account,  because  our 
margins  are  very  short,  and  if  the  rates  were 


increased  on  us,  we  preferred  not  to  bid  at  all, 
and  didn't  do  so. 

By  Mr.  Stahlman; 

Q.  At^some  distant  points  in  the  South  the 
rates  are  less  than  they  are  to  intermediate 
points.  If  those  rates  were  lifted,  so  to  speak* 
by  advancing  the  rates  to  the  distant  points, 
would  or  would  not  that  hurt  your  business? 

A.  Very  seriously;  yes  sir.  in  fact, we  have 
been  very  much  disturbed  about  it  If  you 
will  permit  me  I  may  simply  state  that  in  a 
private  way  we  were  so  much  exercised  that 
we  consulted  some  seven  or  eight  of  the  lead- 
ing jobbers  at  Nashville,and  they  all  have  the 
same  sentiment  on  the  subject.  We  are  very 
much  disturbed  in  regard  to  the  fourth  clause^ 
because  thev  all  do  a larse  southern  business. 

Q.  You  feel  you  could  not  stand  any  ad- 
vance in  rates  to  the  distant  southern  points? 

A  Not  at  all.  It  would  shut  us  out.  Real- 
ly, the  business  is  narrowed  down  to  the  vol- 
ume, and  not  so  much  in  the  profit.  The 
money  is  made  in  our  business  on  the  volume 
we  do;  and  the  local  trade  could  not  take  up 
what  we  are  able  to  do.  We  are  compelled  to 
seek  distant  points. 

Q.  How  many  men  does  your  house  travelf 

A.  We  travel  from  ten  to  twelve. 

Q.  What  are  your  sales  annually? 

A.  Between  $800,000  and  $400,000. 

Q.  How  many  other  hardware  firms  are 
there  in  the  City  of  Nashville? 

A  I  think  there  are  thirteen. 

Q.  Nashville,  from  your  observation,  has  a 
general  trade  to  distant  points  in  all  branches 
of  lobbing,  has  it  not? 

A.  Yes  sir. 

Q.  And  they  would  probablv  be  affected  in 
the  same  way,  would  they  not? 

A.  Yes  sir;  I  think  so. 

Q.  Do  you  not  in  iron  come  in  competition 
at  certain  points  in  the  South  with  iron  coming 
down  the  Mississippi  River? 

A.  We  do  not  deal  in  bar-iron. 

Q.  How  is  it  with  horse-shoes? 

A.  We  deal  in  horse-shoes. 

Q.  Are  horse-shoes  coming  from  Western 
New  York,  where  they  are  made,  able  to 
come  through  the  Port  of  New  York  and  by 
steamer  to  me  southern  coast  and  up  into  the 
interior  in  competition  with  you  very  largely  f 

A.  Very  largely  indeed;  yes  sir. 

By  the  Chairman: 

Q.  You  spoke  of  being  shut  out  from  c6m* 
petitive  points  if  the  rates  were  raised  upon  you. 
Is  that  upon  the  supposition  that  wliile  the 
rates  are  raised  upon  you  they  will  not  be 
raised  upon  your  competitors? 

A.  I  presume  they  would  be  raised  upon 
our  competitors. 

Q.  If  they  are  raised  generally  how  would 
it  affect  you  injuriously? 

A.  We  would  have  the  principal  oompeti* 
tion  where  they  could  reach  these  points  by 
water.  Our  heaviest  business  is  in  Atlanta,ana 
even  up  as  high  as  Atlanta,  they  come  down 
the  coast  to  Savannah  and  up  to  Atlanta  at  a. 
much  lower  rate  than  we  could  lay  it  there, 
provided  the  rates  were  raised  from  Nashville 
now.    As  it  is,  we  are  competing  with  them. 

By  OommisnoTur  Walker: 

Q.  Won't  you  explain  how  it  would  injure 
the  jobbing  trade  of  Nashville  if  the  rates  ta 
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the  local  points  in  the  Southern  States  should 
be  reduced.  I  am  not  talking  about  raising 
the  competitive  points.  I  simply  inquire 
-whether  if  the  lower  rates  to  the  smaller  points 
should  be  reduced  that  would  injure  your 
hardware  trade? 

A.  I  don't  think  there  is  much  probability 
of  the  local  rates  being  reduced,  because  I 
don't  see  how  the  roads  can  well  stand  it. 

Q.  Just  answer  the  question.  What  effect 
would  it  have  if  the  local  rates  were  reduced? 
A.  If  the  local  rates  were  reduced  on  all  the 
lines  in  the  aggregate  to  where  it  is  now, 
it  wouldn't  injure  the  trade  all;  but  if  it 
did  amount  to  any  more,  all  those  local  rates 
being  put  together,  it  would  very  seriously  em- 
barrass our  business.     This  is  my  opinion. 

Q.  If  the  local  rates  to  points  in  the  vicluity 
of  Atlanta,  for  inslance  a  circle  of  fifty  miles 
around  Atlanta,  were  reduced  so  as  to  make 
them  on  par  with  the  rates  to  Atlanta,  it  would 
enable  you  jobbers  to  compete  with  Uie  Atlan- 
ta jobbers,  would  it  not? 

A.  I  suppose  it  would  with  Atlanta,  but  At- 
lanta is  not — 

Q.  That  is  all  I  ask.  It  would  be  true,  would 
it  not,  if  the  same  occurred  in  a  radius  around 
any  other  of  the  trade  centers  of  the  South? 

A.  Yes  sir;  I  suppose  what  would  be  true 
about  Atlanta  would*  be  true  about  any  other 
point  where  there  was  no  competition. 

Q.  And  it  would  throw  the  jobbers  of  the 
ooontry  generally  on  a  par? 
A.  Yes  sir;  and  they  are  that  way  now. 
By  Mr.  Stahlman: 

Q.  Suppose  the  rates  from  New  York,  Phil- 
adelphia, Boston  and  Baltimore  were  made  the 
aame  to  local  points  as  to  Atlanta,  and  the  rates 
to  Atlanta  were  made  the  same  as  to  Nashville. 
For  example,  if  the  rates  on  horse-shoes  from 
the  point  where  they  are  manufactured  in 
New  York  were  made  the  same  to  La  Grange, 
OecMTgia,  as  it  is  to  Nashville  and  Atlanta,  what 
would  be  the  effect  on  the  jobbing  trade  of 
Kmshville  and  Atlanta  in  that  line? 

A.  It  would  have  a  very  serious  effect.  It 
wooid  just  result  in  their  going  to  the  factory 
for  their  horse-shoes  and  perhaps  they  would 
bvf  ten  or  twenty  kegs  where  Nashville  or  At- 
buitm  would  boy  a  thousand  ke^ 

Q,  From  wluU  you  know  of  the  business 
ami  peconiary  condition  of  the  southern  roads, 
te  it  your  opinion  that  they  could  afford  to  put 
aD  of  their  local  traffic  on  the  basis  of  the 
thxomA  rales  existing  now? 

A.  No  sir;  I  am  sure  they  conM  not 
Q.  Yoa  bdieve  then  that  thoee  rates  to  the 
f^«.in^i  pc^nts  would  be  advanced? 

A.  Yes  sir;  necessarily  so.  If  the  local  rates 
advanced  they  would  be  compdled  toad- 
tlie  tliroagh  rales. 


^wkm  F.  Wheless  appeared  before  the 
CoMiiitiwioo  and  having  been  dulv  sworn  said : 
Mr.  Churman,  lam  charged  with  presenting 
~  to  the  C6mmis8ion.    It  is  from  the 
and  merchants  of  Middle  Ten- 


mtmm^  nrayfng  for  the  nerman^it  suspension 
of  the  focmh  section  of  the  Interstate  Corn- 


Do  you  wish 
coDPection  withilt 
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The  Witness.  I  think  not,  Mr.  Chair- 
man. 

The  Chairman.  You  understand  this 
statement  to  represent  the  facts  as  they  are,  do 
you? 

The  Witness.    Yes  sir. 

By  Mr.  Stahlman: 

Q.  Will  you  please  state  to  the  Commission 
the  business  in  which  vou  are  engaged? 

A.  I  am  president  of  the  Empire  Furniture 
Company  at  Nashville  and  the  Belmont  Flour- 
ing^ Mills  of  Murfreesboro. 

Q.  Your  factory  ships  a  large  part  of  its 
product  to  different  parts  of  the  South? 

A.  Yes  sir;  the  business  covers  from  North 
Carolina  to  Texas. 

Q.  The  railroads  have  so  adjusted  their  rate 
as  to  enable  you  to  do  a  fair  business? 

A.  Yes  sir. 

Q.  Your  factory  is  not  getting  very  rich 
even  on  the  rates  you  have,  is  it? 

A.  No  sir. 

Q.  It  is  just  fairlv  able  to  compete  with 
your  competitors  in  the  same  business? 

A.  Yes  sir. 

Q.  In  Nashville  and  other  markets  ? 

A.  Yes  sir. 

Q.  Do  you  think  you  could  afford  any  ad- 
vance in  rates  to  the  points  furthest  from 
Nashville  ? 

A.  No  sir. 

Q.  Do  you  know  somethlnff  of  the  pecuniary 
condition  of  the  southern  railroads,  particular- 
ly the  Louisville  &  Nashville  ? 

A.  I  have  a  general  knowledge,  not  a  spe- 
cial knowledge. 

Q.  Do  you  think  the  Louisville  &  Nashville 
Railroad  could  afford  to  adjust  its  rates  to  all 
intermediate  points  between  Nashville  and 
Pensacola  or  Jacksonville,  Florida,  or  Mobile, 
Alabama,  on  the  basis  of  the  rates  fixed  to 
those  points  and  all  intermediate  points  7 

A.  I  should  not  think  so,  sir. 

Q.  If  in  your  judgment  the  company  should 
be  forced  to  raise  its  competitive  rates  or  re- 
duce its  noncompetitive  rates,  what  do  you 
think  the  company  would  do  ? 

A.  From  my  knowledge  of  the  proportion 
of  through  business  I  should  think  they  would 
increase  the  through  rates. 

Q.  And  that  would  not  be  very  good  for 
your  business  ? 

A.  No  sir. 

Q.  Or  anybody  else  in  yoor  line  of  bnsineM  f 

A.  No  sir. 

Q.  As  President  of  the  Belmont  Mills  at 
Murfreesboro  you  are  aware  of  the  fact  that 
the  rates  from  Murfreesboro  to  Charleston, 
Savannah,  Port  Royal,  and  other  southern 
ports  are  less  than  they  are  to  intermediate 
points? 

A.  Tliat  is  my  impression.  The  manager 
of  the  mill  is  here.  I  am  not  as  familiar  with 
that  as  I  am  with  the  other  matters,  though 
that  is  my  impression  and  understanding. 

Charles  O.  Thoias  appeared  before  the 
Commission,  and  liaving  becoi  duly  sworn  was 
examined  as  follows : 

By  Mr.  Thomas : 

Q.  In  what  business  are  you  engaged  t 

A.  Merchant  miller. 
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Q.  At  what  point  ? 

A.  Murfreesboro.  Tennessee.        / 

Q.  How  far  South  of  Nashville  is  Murfrees- 
boro? 

A.  It  is  said  to  be  thirty-one  miles. 

Q.  What  is  the  capacity  of  your  mill  ? 

A.  150  barrels. 

Q.  To  what  points  principally  do  you  ship 
this  flour  ? 

A.  To  Georgia,  and  sometimes  Alabama  and 
South  Carolina. 

Q.  Do  you  ship  any  to  the  coast  points  ? 

A.  Yes  sir. 

Q.  Do  you  know  whether  the  rates  to  the 
coast  points  are  higher  or  lower  than  to  the 
Interior  points  in  Georgia  ? 

A.  They  are  lower. 

Q.  How  do  your  rates  to  those  points  com- 
pare with  the  rates  from  Nashville  ? 

A.  When  we  are  milling  wheat  in  transit 
they  are  the  same. 

Q.  I  am  not  speaking  of  that,  but  locally. 

A.  They  are  about  three  cents  higher. 

Q.  To  what  points  ? 

A.  About  three  or  four  cents  higher  to  the 
different  points. 

Q.  An  average  of  three  or  four  cents  ? 

A.  Yes  sir. 

Q.  Still  you  are  able  to  make  a  fair  profit  on 
the  product  of  the  mill,  are  you  ? 

A.  Generally ;  yes  sir.  Sometimes  competi- 
tion is  quite  close  and  the  profit  small. 

Q.  You  are  enabled  to  meet  competition  at 
these  water  points  in  Georgia  and  South  Caro- 
lina? 

A.  Sometimes ;  yes  sir. 

Q.  As  a  general  rule  ? 

A.  As  a  general  rule.  If  I  am  not,  I  go  to  the 
general  freight  agent  and  ask  for  different 
rates. 

Q.  You  do  not  know  whether  you  have  been 
favored  with  any  special  rate  that  has  been 
denied  other  shippers  ? 

A.  No  sir. 

By  Mr,  Stahlmant 

Q.  As  a  rule  you  say  your  rates  from  Mur- 
freesboro to  coast  points  being  further  distant 
are  less  then  to  intermediate  points.  As  a  rule, 
even  with  a  lower  rate,  are  your  profits  on  the 
coast  business  as  large  or  larger  than  on  your 
sales  to  the  interior  or  intermediate  points  ? 

A.  They  are  not  as  large. 

Q.  Then  while  the  railroad  is  making  some 
sacrifice  in  rates  to  let  you  into  the  coast,  you 
too,  make  some  sacrifice  to  get  in  ? 

A.  Yes  sir  ;  if  we  want  to  sell. 

By  the  Chairman: 

Q.  Do  you  mean  you  charge  higher  prices 
to  the  parties  at  intermediate  points  than  you 
do  to  the  distant  points  at  which  you  sell  ? 

A.  We  have  at  the  coast  points  flour  coming 
from  Baltimore — 

Q.  I  ask  just  that  question.  Do  you  mean 
that  you  charge  hieher  prices  to  parties  at  in- 
termediate points  than  to  the  distant  points  ? 

A.  It  is  Just  owing  to  the  freight.  We  de- 
liver our  flour.  The  price  is  a  pnce  delivered. 
If  the  rates  at  the  coast  points  were  two  cents 
a  hundred  less  than  at  the  interior  points,  of 
course  we  could  afford  to  sell  it  so. 

Q.  You  say  you  get  less  profit  there.  How 
do  you  get  less  profit  there?  Do  you  add  more 
profit  to  the  sales  to  intermediate  parties  ? 


A.  I  don't  know  that  I  understand  your 
question. 

Q.  I  want  to  know  how  it  is  that  you  get 
less  profit  at  the  coast  point  than  you  do  at  the 
intermediate  points,  although  your  freights 
are  less  there? 

A.  On  account  of  the  competition  withfiour 
at  other  points. 

Q.  Then  you  charge  more  to  the  man  on  the 
railroad  between  your  mill  and  the  coast  than 
you  do  to  the  man  to  whom  you  sell  at  the 
coast? 

A.  Yes  sir. 

Q.  So  that  it  works  both  wim  with  him; 
that  is,  he  pays  more  freight  and  he  also  pays 
you  more  profit? 

A.  At  what  point? 

S.  Any  point  in  the  interior  between  your 
and  the  coast  point.  I  only  want  to  see  if 
I  understand  you.,  If  I  do,  thijs  is  the  effect: 
that  he  pays  more  freight  and  also  pays  you 
more  profit  than  a  man  on  the  coast.  1  only 
want  to  know  whether  that  is  so.  I  ask  what 
the  fact  is? 

A.  Yes  sir;  we  get  a  higher  price  for  our 
flour  at  the  interior  than  we  do  at  the  coast 
Would  vou  like  to  know  the  reason? 

Q.  Give  your  reason  if  you  care  to.  I  only 
want  to  know  the  fact. 

A.  The  reason  is  on  account  of  competition. 
Parties  in  the  West  can  get  through  bv  Balti- 
more, and  come  by  steamer  down  to  Charles- 
ton or  Savannah  or  other  points,  and  be  able  to 
sell  flour ;  and  if  we  want  to  sell  flour,  of  course 
we  have  got  to  compete  with  them.  Those 
parties  can't  get  into  Atlanta  or  can*t  get  into 
Augusta,  may  be.  They  might  not  have  as 
strong;  competition  at  Au^sta  as  we  do  at 
Charleston.  We  might  seU  flour  at  cost  at  one 
point  and  at  another  point  make  a  profit  on  it. 

Q.  You  said  something  about  milling  in 
transit.    What  do  you  mean  by  that? 

A.  A  part  of  the  year  we  have  home  wheat 
The  balance  of  the  year,  if  we  want  to  run  our 
mill,  we  have  to  bring  our  wheat  from  the 
West.  For  instance,  say  I  buy  wheat  in  St 
Louis.  I  bring  it  through  to  our  mill,  and  stop 
it,  and  mill  it,  and  ship  it  beyond  into  G^rgia 
or  South  Carolina.  'That  enables  us  to  run 
most  all  the  vear.  If  we  didn't  have  that  privi- 
lege we  couldn't  do  it. 

Q.  Everyone  has  that  privilege,  I  suppose? 

A.  Oh  yes  sir,  certainly.  I  have  no  special 
privilege  to  this  mill. 

Q.  What  you  speak  about  now  is  simply 
buying  grain  abrosbd  and  grinding  it.  That, 
of  course,  could  be  done  by  whoever  has  a 
mill? 

A.  Yes  sir. 

Q.  What  do  you  mean  by  milling  in  transit? 

A.  I  just  stated— by  buying  wheat  in  St 
Louis,  and  bring  it  to  our  milfand  maaufact- 
uring  it  into  flour,  and  then  shipping  it  into 
Georgia  or  South  Carolina.  That  is  what  we 
term  milling  in  transit  It  gives  us  the  oppor- 
tunity of  milling  during  the  year,  and  then  we 
have  a  certain  rate. 

Q.  Oh,  there  is   a   certain  rate  about  it 
Whatis  the  rate? 

A.  Those  rates  are  based  on  what  is  called 
the  Ohio  River  points,  I  think. 

Q.  That  is,  the  rate  on  grain  to  you? 

A.  Yes  sir. 
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Q.  Yoa  reoeiTe  the  grain,  and  it  is  deHYered 
to  yoa  at  a  certain  rate;  I  understand  that; 
but  I  don't  think  yoa  have  yet  explained  what 
millingin  transit  isf 

A.  What  part  of  it  would  you  like  me  to  ex- 
plain? 

Qfrnminioner  SehoonmaJcer.  The  whole 
of  it. 

Q.  I  want  to  know  what  it  means,  so  that  a 
person  who  had  never  heard  of  it  before  could 
understand  from  your  statement  what  is  meant 
by  it. 

A.  We  go  on  the  same  basis  as  a  party  does 
in  the  West.    Does  that  make  it  plaon  to  youf 

The  Chihirmaii*    Ko. 

€hmmi$noner  Monison*  We  are  worse  ofT 
now  than  we  were  before. 

Q.  You  must  know  what  it  is.  Tell  us  what 
it  is? 

A.  I  don't  know  how  I  could  explain  it  better 
than  I  have. 

Q.  You  have  explained  that  you  buy  grain 
and  take  it  to  your  mill,  paying  a  rate  based 
on  the  Ctdro  rate.  I  can  understand  that  much, 
but  there  is  something  more  to  it;  and  if  you 
will  tell  us  what  it  is,  I  will  be  obliged  to  you. 

A.  I  have  got  noUiing  to  cover  up,  sir,  as 
far  as  that  is  concerned. 

Tile  Chihirmaii*  No;  but  you  do  not  dis- 
close anythine. 

Mr,  J.  W.  Thomas.  Will  you  allow  me 
the  privilege  of  explaining  it? 

The  Chairman.  You  may  explain  it,  if 
you  please,  if  the  witness  will  not;  only  if  you 
explain  it,  you  will  be  under  oath. 

The  Witness*  I  beg  your  pardon.  I  had 
not  intended  to  conceal  anything. 

J.  W.  Thomas  was  duly  sworn  and  said: 

You  ask  what  is  meant  by  million  in  transit 
at  Nashville  or  any  place.  We  calf  it  reflhip- 
ping.  It  is  simply  this:  if  the  rate  on  grain 
from  Evansville  to  Nashville  is  ten  cents,  and 
the  rate  on  grain  from  Nashville  to  Atlanta  is 
twenty  cents,  that  would  make  a  total  rate  of 
thirty  cents  from  Evansville  to  Atlanta,  (Geor- 
gia. Now  we  allow  our  mills  at  Nashville, 
which  you  have  heard  have  a  capacity  of  some 
2,000  barrels  a  day,  to  bring  grain  from  Evans- 
▼i  He  to  Nashville,  and  thev  pay  ten  cents.  Then 
when  they  grind  this  grain  into  flour,  they  re- 
ship  it,  and  we  refund  them  the  three  cents 
which  makes  the  same  total  rate  from  Evans- 
ville to  Atlanta  as  if  it  were  shipped  directly 
from  Evansville  to  Atlanta  without  stopping  at 
Nashville  to  be  ground.  That  is  all  there  is  in 
this  business. 

By  the  Chairman: 

Q.  That  would  apply  whether  the  grain 
comes  from  a  direction  that  would  naturally 
pass  it  through  Nashville,  or  not? 

A.  It  would  apply  to  all  grain  brought 
through  Nashville,  ground  and  reshipp«d; 
both  rates  combined  would  be  the  sum  of  the 
single  rate  from  the  point  of  original  departure 
to  Sie  point  of  destination. 

By  Oommi$9kmer  Morrison; 

Q.  From  where  the  wheat  grows  to  the  place 
where  the  flour  is  made? 

A.  From  the  wheat  field  to  the  consumer  in 
the  south. 

Q.  If  vou  take  it  two  or  three  hundred  miles 
oat  of  the  way,  in  getting  it  there  to  enable 
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this  gentlonan  to  grind  it,  you  charge  nothing 
for  that;  you  charge  just  the  same  as  you  would 
charge  if  you  had  taken  it  directly  to  Atlanta? 

A.  Just  Uie  same.  It  makes  no  difference. 
The  object  of  that  is  very  plain.  It  keeps  the 
mills  employed  the  whole  year  round,  instead 
of  depending  on  the  local  crop,  which  may  or 
may  not  be  good. 

Mr,  Stahlman.  Will  you  take  my  testi- 
mony on  that  point? 


E.  B.  Stahlman  who  had  been  previously 
sworn,  said: 

I  think  I  can  make  it  a  little  clearer  than  Mr. 
Thomas  can.  I  will  illustrate  it  by  a  point 
from  your  own  statement  We  will  say  the 
rate  from  Detroit  to  Charleston  is  thirty  cents 
a  hundred  by  the  direct  line,  and  the  lines 
through  Nashville  are  as  short  as  any,  pracU- 
cally.  The  miller  at  Nashville  first  grinds  up 
the  product  of  Tennessee.  The  miller  at  Mur- 
freesboro  is  in  the  same  fix.  The  rate  from 
Detroit  to  Nashville,  we  will  say,  is  fifteen 
cents,  and  the  rate  from  Nashville  to  Charles- 
ton nineteen  cents,  making  thirty-four  cents  a 
hundred  in  bringing  that  wheat  from  Detroit 
to  Na^ville,  and  rmhipping  from  Nashville  to 
Charleston,  against  a  direct  rate  of  thirty  cents 
through  Nashville  or  through  Baltimore  to 
Charleston.  The  miller  at  Nashville  and  Mur- 
freesboro  is  put  on  the  basis  of  being  allowed 
to  go  to  Detroit  and  bring  that  wheat  to  Nash- 
ville for  the  purpose  of  keeping  his  mill  ffoing, 
and  keeping  his  custom  in  the  south  ouring 
the  year,  and  then  reshipping  at  a  rate  from 
Nashville  or  Murfreesboro  to  the  South,  the 
two  rates  combined  being  precisely  the  same 
as  the  rate  from  the  original  point  of  shipment. 

The  Chairman.  That  is  it.  Now  Mr. 
Thomas  (Charles  O.  Thomas)  I  want  you  to 
understand  that  in  what  I  said  no  reflec- 
tion was  intended  upon  you  at  all.  You 
assumed  that  we  understood  this  matter.  Per- 
haps we  did;  but  we  wanted  it  brought  out  in 
evidence.  We  wanted  it  to  appear.  When 
you  made  your  replv  you  were  partly  assuming 
that  we  understood  what  was  in  your  mino, 
whUe  in  point  of  fact  we  wanted  to  call  it  out 
as  fully  as  we  have  now  got  it  from  Mr.  Stahl- 
man's  statement  That  is  all.  I  want  you  to 
understand  there  is  no  imputation  upon  you 
at  all. 

By  the  Chairman: 

Q.  Mr.  Stahlman,  when  this  arrangement  is 
made  is  anything  issued  aaevidence  to  the  mil- 
ler of  what  the  understanding  is? 

A.  There  has  been  heretofore;  yes  sir. 

Q.  Something  is  issued  to  him.  What  is 
that  called  senerallv? 

A.  It  is  done  in  this  way:  it  is  a  tariH  based 
on  business  from  certain  points  to  certain 
points. 

Q.  Is  what  you  issue  to  him  something  that 
passes  from  hand  to  hand,  and  that  may  be 
disposed  of  by  him  to  somebody  else? 

A.  No  sir. 

Q.  It  can  only  be  issued  to  him,  and  it  can 
only  be  availed  of  by  him.  For  example,  the 
miller  buys  10,000  bushels  of  wheat  and  brings 
it  to  his  mill  and  he  is  expecting  to  grind  that 
up  and  transmit  it  to  Charleston,  if  you  please? 

A.  Yes  sir. 
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Q.  When  It  goes  through  does  it  go  through 
as  wheat? 

A.  The  flour  rates  and  the  wheat  rates  are 
practically  the  same.  They  are  the  same  from 
all  western  points. 

Q.  But  whatever  is  shipped  hy  the  railroad 
company  for  him  represents  wheat,  I  suppose? 

A.  It  goes  in  this  way — 

Q.  It  represents  10,000  bushels  of  wheat? 

A.  Let  me  make  myself  a  little  clearer.  In 
the  first  place,  the  miller  at  Nashville — and  it 
is  open  to  all  millers  in  Nashville,  and  other 
points  of  milling  in  Tennessee — must  first  pro- 
duce his  bill  of  lading  and  freight  bills  paid  on 
the  wheat  from  Detroit — the  local  rates  from 
Detroit  to  Nashville.  I  will  say  there  has 
been  a  great  deal  of  wheat  from  Michigan  to 
Nashyille  put  through  on  that  very  principle. 
That  has  been  the  custom  in  the  past.  He 
must  also  show  by  his  bill  of  lading  to  what 
points  in  the  South  he  ships  the  product  of  that 
wheat.  Then  the  two  rates  are  combined,  the 
rate  into  Nashville  on  the  wheat,  and  the  rate 
out  of  Nashyille  on  the  fiour;  and  the  differ- 
ence between  the  two  local  rates  thus  combined 
is  refunded  to  him. 

By  Oommisnoner  Walker: 

Q.  When  you  get  the  wheat  and  deliver  it 
to  him,  do  you  dve  anything  in  writing  in  the 
form  of  a  certificate  that  he  has  brought  so 
many  bushels  of  wheat  from  Michigan? 

A.  No  sir;  he  holds  the  bill  of  lading  from 
Michigan  as  his  voucher.  That  is  his  certifi- 
cate uat  he  has  broueht  the  wheat,  and  the 
freight  bills  he  has  paid. 

By  the  ChairmaA: 

Q.  Is  that  something  that  is  recognized  as 
transferable? 

A.  No  sir;  I  don't  so  understand  it  at  all. 
It  was  designed  originally  to  keep  the  mills 
going  after  uie  product  of  the  State  was  con- 
sumed. 

Q.  You  have  not  known  of  any  practice  of 
that  sort? 

A.  No  sir. 

Q.  Is  this  privilege  that  you  give  to  the  mil- 
lers of  Nashyille  one  that  is  open  to  all  millers 
in  the  State  of  Tennessee? 

A.  Tes  sir;  all  on  the  line  of  our  road.  I 
only  speak  for  our  road. 

Q.  Small  and  large? 

A.  Tes  sir;  all  those  who  ship  and  who  re- 
ceive. 

Q.  But  in  this  indirect  way  a  rate  is  made 
which  might  vary  very  considerably  from  what 
the  rate  would  be  if  the  grain  were  transferred 
directly? 

A.  Not  at  all.  The  rate  in  the  first  instance 
is  based  on  the  rate  by  the  most  direct  route. 

Q.  I  understand;  but  the  indirect  route  by 
your  own  representation  may  be  doubled  the 
distance  it  would  be  by  the  airect  route. 

A.  We  are  fortunately  so  situated  that  the 
Nashville  route  is  about  the  shortest  route. 

Oommisaioner  Morrison*  You  have  the 
nearest  road  to  everywhere.    (Laughter.) 

Q.  How  do  you  get  at  it  when  you  want  to 
flettie.  Do  you  charge  him  the  rate  from  Mur- 
f  reesboro  to  Charleston  less  the  difference  there 
would  be  between  the  sum  of  the  locals  and 
the  through,  or  do  you  charge  him  the  full 
rate  and  then  give  him  a  drawoack — a  rebate? 

A.  I  think  before  this  law  went  into  effect  it 


has  been  the  custom  to  let  him  present  his  bills 
at  the  end  of  the  month  and  refund  to  him  the 
difference,  and  that  arrangement  has  been  open 
to  everybody  engaged  in  the  milling  business. 
I  want  to  state,  ana  I  tried  to  make  it  clear  and 
will  do  it  now,  that  this  arrangement  is  not 
sought,  nor  does  it  in  effect  give  the  miller  at 
Nashville  any  advantage  over  the  man  who 
sees  fit  to  ship  direct  from  the  original  point 
of  shipment  to  the  ultimate  point  of  consump- 
tion, Detroit  to  Charleston,  say,  for  example. 

By  Oommisnoner  Brag^g^: 

Q.  Is  that  arrangement  made  or  entered  in- 
to for  the  purpose  of  benefiting  the  miller  at 
Murfreesboro  or  Nashville,  or  is  it  done  for 
the  purpose  of  giving  the  Louisville  &  Nash- 
ville Railroad  Company  work  in  hauling  that 
freight? 

A.  For  both  purposes  sir.  Of  course  the 
miller,  by  having  this  arrangement  made  for 
him,  is  able  to  keep  his  mill  going. 

Q.  There  was  a  time,  I  suppose,  before  you 

Sot  to  doing  business  in  this  way,  when  you 
id  not  give  them  that  rate? 

A.  Yes  sir. 

Q.  How  did  your  revenue — I  am  talking 
about  the  railroads  now  and  not  the  millers^ 
compare  then  with  its  amount  after  you  gave 
the  millers  this  rate? 

A.  The  business  has  increased,  and  I  will 
state  this:  as  far  back  as  twelve  years  ago 
there  were  not  enough  mills  in  Middle  Ten- 
ncHsee  to  grind  the  wheat  for  home  consump- 
tion. There  was  not  as  much  wheat  grown 
because  there  were  no  mills  to  grind  it.  The 
arrangement,  I  think,  applied  to  perhaps  the 
first  mill  of  any  size  that  was  erec£Ml,  and  the 
result  has  been  to  increase  very  largely  the 
production  of  wheat  in  Tennessee. 

Q.  That  is  all  right  enough;  but  now  the 

S[uestion  I  further  ask  is  this:  How  has  it  af- 
ected  your  business;  whether  the  revenue  of 
your  road  has  increased  on  that  sort  of  ar- 
rangement or  not? 

A.  It  has  increased.    I  will  explain  why. 

Q.  I  want  to  ask  you  why. 

A.  The  southern  consumer  wants  the  flour. 
He  don't  want  the  wheat.  Nine  tenths  of  the 
consumers  of  the  South  want  the  flour.  But 
for  the  mills  at  Nashville,  the  Detroit  wheat 
would  have  been  ground  at  some  other  point 
and  have  gone  through  some  other  way  to  the 
southern  coast,  and  the  Tennessee  miller  would 
not  have  existed,  and  the  Louisville  &  Nash- 
ville, and  the  Nashville  &  Chattanooga  Roads 
would  consequently  not  have  carried  the  traf- 
fic. The  tendency  has  been  first,  to  increase 
the  production  of  wheat  because  there  is  now 
a  legitimate  demand  for  a  great  deal  of  wheat, 
and  secondly,  the  erection  of  merchant  mills 
in  Middle  Tennessee,  Nashville  and  other  sta- 
tions; third,  the  transportation  over  the  Louis- 
ville <&  Nashville  Railroad  and  its  connections 
of  the  products  of  the  West 

Q.  Now.  I  want  to  ask  you  another  quea- 
tion.  Since  that  mode  of  doing  business  com- 
menced, about  what  has  been  the  aggregate 
increase  in  the  demand  for  wheat  at  Detroit 
and  oUier  points  per  annum  to  carry  out  this 
arrangement? 

A.  At  Nashville  and  Murfreesboro  too,  so 
far  as  our  country  is  concerned,  it  has  been 
quite  large.    Much  depends  upon  the  nature 
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of  Xhe  crop  in  the  sections  nearer  to  Tennessee 
than  Michigan;  but  last  year,  for  example, 
there  was  a  short  crop  in  Illinois,  as  I  was  in- 
formed, or  at  any  rate  the  prices  were  high, 
«nd  the  same  in  Indiana:  and  the  result  was 
that  the  wheat  came  largely  from  Michigan. 
At  certain  seasons  it  comes  largely  from  Illi- 
noi&  At  certain  other  seasons  it  comes  from 
the  vicinity  of  Kansas  City.  Our  millers,  of 
course,  buy  their  wheat  wherever  they  can  buy 
it  cheapest,  and  the  result  has  been  to  bring  a 
large  amount  of  wheat  through  this  section  of 
country  from  that  coimtry  that  would  not 
come  in  that  form.  I  suppose  it  would  find 
an  ultimate  market. 

Q.  That  has  been  ffreatly  injurious  to  Mich- 
igan, Illinois  and  Kansas  City,  and  greatly 
&neficial  to  the  South,  has  it? 

A.  I  think  it  has  been  very  beneficial  to  Il- 
linois, Missouri  and  Michigan  as  well  as  to  the 
South.    I  think  it  has  been  a  joint  benefit. 

W.  R*  French  appeared  before  the  Com- 
mission and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr,  Thomas: 

Q.  Please  state  what  business  you  are  en- 
gaged hi? 

A.  I  am  a  woollen  manufacturer. 

Q.'  At  what  point? 

A.  Tullahoma,  Tennessee,  half  ^  way  be- 
tween Nashville  and  Chattanooga,  on  the  line 
of  the  Nashville  &  Chattanooga  Road. 

Q.  What  is  the  amount  of  the  product  of 
your  mill? 

A.  Between  five  and  six  hundred  cases. 

Q.  Where  are  your  principal  markets  for 
these  goods? 

A.  We  sell  goods  in  Savannah,  Mobile, 
New  Orleans^  Cincinnati,  St.  Louis,  New 
Tork,  and  pomts  in  Texas  and  Mississippi. 

Q.  Where  do  you  get  your  raw  material? 

A  We  get  the  greater  portion  of  it  from 
ChicM[o,  St.  Louis  and  Baltimore. 

Q.  Have  you  low  rates  from  Chicago,  8t. 
Louis  and  Baltimore  to  Tullahoma? 

A  Yes  sir. 

Q.  Rates  you  are  satisfied  with? 

A  Perfectly  so. 

Q.  How  about  the  rates  on  your  products? 

A.  We  get  reduced  rates;  low  rates. 

Q.  Do  vou  know  whether  you  get  a  lower 
rate  to  a  distant  point  than  you  do  to  an  inter- 
mediate point,  in  the  aggregate? 

A  We  do. 

Q.  Do  you  make  as  much  on  your  goods  to 
one  point  as  to  another,  or  less  on  those  you 
aend  a  long  way  off? 

A.  I  think  tne  goods  we  sell  in  the  interior 
nearer  home,  we  get  a  little  better  profit  out 
of  than  those  we  ship  further  off.  In  other 
words,  we  pay  a  rate  into  Texas  of  $1.85,  al- 
though we  have  points  in  (Georgia  and  Missis- 
sippi, perhaps,  where  the  rate  would  be  fifty- 
five,  sixty  and  seventy- five  cents. 

Q.  They  are  not  in  the  same  direction  and 
not  on  the  same  line? 

A  They  are  on  the  same  line,  but  we  get  a 
little  better  profit  out  of  the  goods  we  sell 
nearer. 

Q.  In  short,  you  think  you  would  have  to 
have  competidve  rates  in  order  to  meet  oUier 
markets? 
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A.  Yes  sir. 

By  Mr,  Stahlman: 

Q.  If  you  did  not  have  those  rates  to  distant 
markets,  your  figures, would  be  very  much  re- 
duced? . 

A  Yes  sir;  It  would  cut  mv  profits  down. 

Q.  Are  you  doing  fairly  well? 

A  Yes  sir;  a  very  good  business. 

Q.  Do  you  understand  you  have  any  advan- 
tage; that  you  are  particularly  favored;  that 
you  have  any  advantage  over  anybody  else 
similarly  situated? 

A.  No  sir. 


Leonard  Parkea  appeared  before  the 
Commission  and  having  beeu  duly  sworn  was 
examined  as  follows: 

By  Mr,  Thomas: 

Q.  You  are  located  at  Nashville? 

A.  Yes  sir. 

Q.  You  are  a  manufacturer  of  woolen 
goods? 

A.  Yes  sir. 

A.  About  what  is  the  amount  of  product  of 
your  mill? 

A.  I  don't  believe  I  can  give  you  the  exact 
product.  It  is  about  20,000  pieces  a  year; 
18,000  to  20,000. 

Q.  Where  do  you  principally  find  market 
for  those  goods? 

A  Principally  at  the  coast  points.  New 
York,  Baltimore,  Charleston,  Savannah,  Mo- 
bile and  New  Orleans,  outside  of  my  own 
market  at  home,  Nashville. 

Q.  Where  does  the  raw  material  come  from? 

A.  Our  wool  is  now  partially  grown  in  our 
own  section.    Part  we  bring  from  the  West. 

Q.  From  your  understanding  of  the  law, 
what  do  you  think  would  be  the  effect  on 
your  business  of  the  strict  enforcement  of  the 
fourth  section,  the  long  and  short  haul  sec- 
tion? 

A.  Unless  the  law  operates  over  the  coast 
line  to  Philadelphia,  and  unless  it  operates 
down  the  river  from  Louisville  to  two  com- 
peting points  that  I  have,  I  will  have  to  shut 
up  shop. 

Q.  Do  you  understand  the  provisions  of  the 
law  to  apply  to  water  transportation,  or  not? 

A.  I  have  not  so  understood  it. 

Q.  Then  it  could  not  operate  on  that,  If  it 
does  not  apply? 

A.  No  sir.  I  am  unfortunately  situated 
lust  now,  if  you  will  allow  a  statement.  Dur- 
ing the  pendency  of  this  matter  it  has  become 
necessaiT^  for  me  to  make  sales  of  my  eoods 
for  the  fall  delivery.  The  custom  of  all  the 
woolen  mills  in  the  West  is  to  sell  their  goods 
delivered,  no  matter  to  what  point.  In  order 
to  keep  my  trade  I  have  made  sales,  and  I  am 
at  the  mercy  of  rates  from  now  on  for  the 
balance  of  the  fall  delivery. 

By  Commissioner  Walker: 

Q.  You  say  you  sell  your  goods  delivered? 

A.  Yes  sir. 

Q  Do  you  have  the  same  privilege  that 
the  millers  have  of  buying  your  wool,  manu- 
facturing it  in  transit,  and  shipping  it  for- 
ward? 

A.  No  sir;  I  work  under  the  published  tariff, 
I  always. 
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thooghi  k%her  imteB  ttna  tliere  oogfal  to  Imto 
teen;  bat  that  wbs  csees  wliere  we  shipped 
vest.  Our  particalftrboshieBB  could  stmndtluU 
better  thui  other  deoertiDeiits.  for  thia  reason: 
we  are  located  li^t  in  the  center  of  the  pro- 
dodng  part  of  Tenneseee  where  Traneseee 
lAiskj  fe  nnde,  and  there  is  no  competition 
ootside  of  the  Stale  on  those  cooda. 

Q.  Whateffect  do  Toa  think  a  rigid  con- 
stracHoB  €i  this  fooith  section  of  the  Inter- 
state Law,  as  jon  understand  it»  wonld  haTe 
on  yonr  business? 

A.  I  think  it  woukl  redoce  the  Tolume  of 
my  business  oonaiderabl  j  sir.  To  giTe  you  an 
illustration:  I  have  noticed  rates  in  seTeral 
years  past,  and  up  to  recently  on  my  desk  when 
endodi^  bills  of  Uding  I  haTe  had  bills  of 
ladhig  calling  for  rates  at  Athens,  Tennessee,  a 
distance  of  115  miles,  at  from  thirty-eight  to 
for^  cents;  to  Atlanta  about  fOTty-two,  ac- 
cormng  to  my  recollection,  and  to  Jackson- 
TiDe,  Florida,  thirtr-eight  cents.  The  reason 
for  the  Fery  extremely  low  rate  to  JacksouTiUe, 
Florida,  was  in  order  to  give  us  an  opportunity 
to  compete  with  Boston,  Baltimore  and  New 
Twk  down  the  coast,  and  that  did  give  us  the 
oppcvtunity.  Had  it  not  been  for  the  low  rates 
we  wouldn't  haye  had  that  opportunity. 

CommmuMwr  Morrison*  Tou  don't  sell 
any  at  Atlanta,  do  you? 

The  WliaeM*  That  is  a  private  secret 
(Laughter.) 

By  Mr.  Stmhlmnw* 

Q.  In  your  trade  with  Memphis  do  you  have 
competition  from  St.  Louis  and  CincinDati? 

A.  Yes  dr. 

Q.  The  competition  is  very  strong  between 
the  transportation  lines  by  river  and  rail  to 
Hemphis? 

A.  Yes  sir. 

Q.  Yon  do  not  mean  to  say  by  stating  that 
you  have  had  favorable  rates  that  you  have  had 
any  advantage  over  any  other  competitors  ac- 
cording to  your  understanding? 

A«  ISo  sir;  not  over  any  other. 

Q.  You  have  been  on  a  reasonable  basis  com- 
peted with  other  markets? 

A.  Yes  sir;  that  was  what  I  endeavored  to 
get.  In  getting  my  rates  I  always  made  a 
statement  as  to  what  markets  I  would  have  to 
compete  with,  and  I  endeavored  to  get  rates 
that  would  give  me  an  opportunity  to  so  com- 
pete. 

Q.  You  have  the  same  competition  at  New 
Orleans  as  you  have  at  Memphis,  practicaUy? 

A.  Not  to  such  a  great  extent.  Our  busi- 
ness has  not  been  so  great  at  New  Orleans. 

Q.  Y6u  have  not  done  so  much  business 
there? 

A.  No  sir. 

Q.  Has  it  been  more  difficult  to  sell  at  New 
Orleans  than  at  Memphis? 

A.  Possibly  it  has  been  a  little  more  diffi- 
cult. They  have  been  using  a  different  grade 
of  whisky  there.  One  reason  that  I  believe  a 
suspension  of  the  long  and  short  haul  clause 
would  work  well  in  my  business— I  will  give 
you  a  recent  occurrence  as  an  illustration:  I 
have  been  infcnmed  in  the  last  month  or  so  that 
a  shipment  of  2.400  barrels  of  whisky  was 
made  I  believe  from  Bremen,  Germany,  around 
Oape  Horn  to  Ban  Francisco  at  $1.24  a  barrel. 
I  have  a  shipment  just  landing  from  Bremen 
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at  Louisvflle.  I  bdieve  di^  b^^ore  yesterday. 
At  the  extreme  k>w  rate  of  wat»  from  Snrojpe, 
unless  I  get  some  concession,  it  would  be  diffi* 
cult  for  mysdf  orany  other  man  eogand  in 
my  line  of  bosineBs  to  compete  with  whisky 
that  has  gone  around  the  Horn  at  those  low^ 
rates.  T^  gentlemen  can  see  very  readily  the 
rates  they  will  get  on  the  Southern  FKiflo 
cominf  outof  San  Francisco  east  for  1000  miles 
this  sMMof  it  wecouldn't  compete  with.  There 
'  is  a  point  we  might  meet  them.  We  couldn^t 
readi  them  as  we  b^an  toanproaehSan  Fran- 
cisco unless  we  got  reasonable  rates.  In  other 
words,  to  points  between  Omaha  and  Atchison 
on  that  Une,  I  suppose  the  rates  would  be  higher 
naturally;  but  if  you  give  us  an  opportunity^ 
to  compete  with  those  low  rates,  you  would 
have  to  give  us  a  lower  rate  to  San  Francisco 
than  you  would  possibly  to  those  other  points. 

S.  There  is  a  great  deal  of  whisky  msde  in 
die  Tennessee,  is  there  not? 

A.  Yes  sir. 

Q.  And  it  consumes  a  good  deal  of  com? 

A.  Yes  sir. 

Q.  They  bring  the  com  largely  from  the 
West,  don't  they? 

A.  Some  of  it,  when  the  crop  is  short  in 
Tennessee.  We  raise  about  68,000.000  bushels 
of  corn  in  Tennessee;  that  Is,  approximately. 
That  is  the  estimate  of  it  that  I  have  received. 
In  seasons  of  short  crops  they  bring  a  good^ 
deal  from  the  West. 

Q.  You  do  not  think  the  manufacture  of 
whisky  in  Tennessee  has  hurt  anybody  in  the 
western  grain  producing  section? 

A.  Not  at  all. 

Q.  It  has  helped  them? 

A.  Yes  sir;  we  have  got  corn  from  there- 
when  our  crop  was  short. 

Q.  As  far  as  you  know,  in  your  business, 
either  in  grain  or  whisky,  there  has  been  no 
special  discrimination  in  favor  of  Nashville? 

A.  Nothing  special;  only  the  effort  has  been 
to  place  us  on  an  equal  footing  with  other 
places  we  had  to  compete  with. 

By  OtffnmisHoner  Morrlaon: 

Q.  Do  I  understand  you  to  say  you  have  im- 
ported some  whisky  lately? 

A.  Yes  sir. 

Q.  How  much  freight  does  it  cost  you  to 
bring  it  into  Tennessee? 

A.  We  are  bringing  this  to  Louisville  for 
this  reason:  Nashville  is  not  a  port  of  entry. 
It  is  a  port  of  delivery.  I  believQ  the  United 
States  laws  say  in  bringing  it  directly  to  the 
port  of  delivery,  the  tax  has  to  be  paid,  and 
therefore  we  are  bringing  it  to  Louisville  and 
taking  it  as  we  need  it,  paying  the  tax  there. 

Q.  How  much  does  it  cost  from  Bremen  to 
Louisville? 

A.  I  have  not  seen  the  charses  on  this  lot, 
but  if  you  go  back  to  the  period  before  the  In- 
terstate Commerce  Bill  went  into  e£fect,  they 
proposed  to  bring  it  for  $2  a  barrel. 

Q.  About  how  much  is  that  a  gallon? 

A.  It  is  supposed  to  be  about  forty  gallons 
to  the  barrel.  That  would  be  about  five  cents 
a  gallon.    That  is  a  very  low  rate. 

Q.  Five  cents  a  eallon  for  freight? 

A.  Yes  sir.  Thto  was  proposed  to  us  before 
the  Interstate  Commerce  Bill  took  effect.  We 
were  advised  that  possibly  the  rate  might  be 
higher  if  we  didn't  order  it,  but  we  didn't  ^ 
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der  it  eyen  then  until  we  needed  it,  so  I  don't 
know  what  the  rate  will  be.  I  havn't  received 
the  bills.  I  got  a  letter  day  before  yesterday 
saving  it  had  about  reached  Louisville,  i 
think  it  will  be  somewhere  about  $2  or  $2.60 
•a  barrel 

Q.  Thatis  five  cents  a  ffallon? 

A.  Yes  sir;  It  might  be  a  little  more  than 
that. 

Q.  How  much  do  you  pay  for  the  privilege 
of  bringing  the  whisky  into  the  country? 

A.  There  are  custom  house  duties  and  some 
other  little  charges.  It  will  cost  ninety  cents 
a  gallon  tax. 

Q.  Wiiat  is  the  amount  of  the  tax  in  New 
York? 

A.  No  tax  there;  only  storage  and  ware- 
housejpossibly. 

Q.  Don't  you  pay  a  tax  for  bringing  it  into 
4he  country? 

A.  Yes  sir. 

Q.  How  much? 

A.  Ninety  cents  a  gallon. 

Q.  That  is  the  local  tax  here? 

A.  Yes  sir. 

Q.  Is  there  not  another  tax  besides  that  on 
whisky? 

A.  No  sir;  none  that  I  know  of. 

Q.  Then  it  must  have  gone  out? 

A.  It  went  out;  yes  sir.    It  was  exported. 
.Q.  It  was  whisky  made  in  Tennessee? 
'a.  Yes  sir;  and  was  exported  some  two  or 
•three  years  ago. 

Q.  It  was  sent  abroad  and  brought  back? 

A.  Yes  sir. 

Q.  You  have  not  paid  any  tax  on  it? 

A.  No  sir;  not  up  to  this  time.  We  still 
liave  some  over  there. 

Q.  It  is  whisky  that  has  been  dodging 
ground  keeping  away  from  the  tax? 

A.  Yes  sir;  you  wouldn't  permit  us  to  hold 
It  here  without  paying  the  tax — Congress 
wouldn't  permit  us. 

Q.  Is  it  the  tax  you  have  been  dodging? 

A.  No  sir;  I  didn't  export  It. 

Q.  I  do  not  mean  you  personally? 

A.  Well,  I  suppose  they  couldn  t  find  a  mar- 
iLet  for  it. 

Q.  I  supposed  it  was  foreign  made  whisky. 
1  wanted  to  see  how  much  £lvantage  Tennes- 
-see  whisky  had  and  see  whether  any  danger 
was  to  be  apprehended  from  whisky  across 
the  water? 

A.  The  import  duty  on  foreign  nuide  whis- 
ky is  $2  a'gallon. 

Q.  Then  you  would  have  the  advantage  of 
f'3.05? 

A.  Yes  sir. 

By  Oommiaiitmer  Schoonmaker: 

Q.  Where  did  this  whisky  go;  to  some  for- 
eign country? 

A.  It  was  exported  from  this  country  to 
Bremen,  Germany.  At  the  time  it  was  due 
out  of  bond,  the  parties  exported  it  to  avoid 
the  tax,  or  possibly  to  sell  it  over  there.  It 
was  offered  to  my  firm  and  we  bought  this  lot. 
«  part  of  which  is  being  returned  now.  So  I 
think,  gentlemen,  if  the  law  could  be  so  modi- 
fied as  to  give  us  an  opportunity  to  compete 
with  these  water  rates  and  let  our  railroads 
give  us  lower  rates  too,  say  even  out  amonest 
the  territories,  we  would  have  an  opportunity 
of  selling  against  such  lots  of  wmsky  as  go 


around  the  Horn  and  go  across  the  Isthmus. 
Probably  there  is  about  7.000,000  gallons— it  is 
reduced  somewhat — remaining  in  bonded  ware- 
houses in  Germany,  which  has  been  exported, 
that  will  be  returned  in  the  next  two  or  three 
years,  possibly  some  of  it  to  San  Francisco. 
We  will  have  to  encounter  that  in  competition. 

B*  Frank  Lester  appeared  before  the 
Commission,  and  having  been  duly  sworn  was 
examined  as  follows: 

By  Mr,  Thomas: 

Q.  What  is  your  business? 

A.  The  live  stock  trade. 

Q.  At  what  point? 

A.  Nashville. 

Q.  Can  you  give  any  approximate  idea  of  the 
volume  of  the  stock  business  at  Nashville;  the 
number  of  car  loads  handled  there? 

A.  Yes  sir;  8.865  car  loads  went  through 
the  stock  yard  there  in  the  last  twelve  months. 

Q.  What  is  your  rate  from  Nashville  to  New 
Orleans? 

A.  $65. 

Q.  What  is  your  rate  from  Nashville  to  any 
intermediate  point,  say  Montgomery? 

A.  (75  to  Montgomery. 

Q.  What  is  the  reason  of  the  lower  rate  to 
New  Orleans  than  to  Montgomery? 

A.  It  is  on  account  of  the  river  and  the  west- 
em  cattle.  If  we  don't  get  a  lower  rate,  we 
can't  ship. 

Q.  As  a  general  rule,  you  have  competitive 
rates  to  the  competitive  points,  do  you? 

A.  Yes  sir. 

Q.  And  sometimes  a  higher  rate  to  interme- 
diate points? 

A.  Yes  sir. 

Q.  Is  your  business  profitable? 

A.  Yes  sir;  It  has  been. 

Q.  How  will  it  be,  probably,  under  your 
construction  of  the  Interstate  Commerce  Law? 

A.  If  the  rates  were  a  little  higher,  we  would 
have  to  quit  shipping  to  those  points.  It 
would  break  up  our  business  to  those  points. 

By  Mr.  Stahlmaa: 

Q.  You  are  a  large  shipper,  are  you  not? 

A.  Yes  sir;  our  firm  shipped  467  cars  in 
twelve  months. 

Q.  And  the  railroads  are  not  giving  you  any 
special  privileges  in  the  way  of  lower  rates  or 
rebates  than  anybody  else  gets? 

A.  No  sir;  not  that  I  know  of. 

By  the  Chairman: 

Q.  What  do  you  mean  when  you  speak  of 
your  construction  of  the  Interstate  Commerce 
Law? 

A.  I  mean  if  the  rates  were  any  higher  to 
those  points  of  course  it  would  injure  our  busi- 
ness. 

Q.  That  is  what  you  mean? 

A.  Yes  sir.  They  give  us  those  rates  in  or- 
der to  compete  with  other  points  in  the  west 
The  cattle  can  be  raised  In  the  West  cheaper 
than  we  can  raise  in  Middle  Tennessee.  We 
have  to  feed  for  six  months  in  the  year.  They 
have  water  transportation  where  we  have  not 

By  Mr,  Stahlman: 

Q.  At  New  Orleans  you  meet  the  cattle 
from  Texas? 

A.  Yes  sir.  We  have  a  rate  to  Pensaoola 
of  i65  a  car.  We  furnish  the  butchers  their 
catUe.    They  gave  us  that  rate  in  order  that 
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the  butchers  might  buy  their  cattle  from  ub  at 
ITashville. 


O*  H.  Hifi^ht  appeared  before  the  Ck>mmi8- 
idon,  and  having  been  duly  sworn  was  exam- 
ined as  follows: 

By  Mr.  Thomas: 

Q.  What  position  do  you  hold  at  Nashville? 

A.  I  am  Secretary  of  the  Merchants'  Ez- 
•change. 

Q.  Could  you  give  anv  approximate  idea  of 
the  business  in  r^ashville  of  cotton,  grain, 
lumber  and  such  things? 

A.  Tes  sir;  I  have  a  synopsis  of  the  statis- 
tics of  last  year. 

The  Chaimuui.  If  you  have  anv  state- 
ment in  writing  you  may  simply  hand  it  in. 

A.  I  have  three  separate  statements  (sub- 
mittinjET  them). 

Q.  From  your  knowledge  of  the  business  of 
the  ciu^  generally,  is  it  prosperous  or  not? 

A.  I  think  the  city  is  generidly  prosperous. 

Q.  Does  it,  or  does  it  not  have  a  larse  dis- 
tributing tnide  throughout  all  the  adjacent 
•country? 

A.  Quite  large. 

Q.  In  competition  with  other  markets? 

A.  Tes  sir;  in  competition  with  various 
other  markets  of  the  country. 

Q.  Do  you,or  do  you  not  consider  that  com- 
petitive rates  are  very  essential  to  the  welfare 
of  Nashville? 

A.  Absolutely  so  in  every  respect. 

By  Mr,  Stahlmans 

Q.  As  Secretary  of  the  Exchange,  are  you 
familiar  with  the  business  of  the  City  of  Nash- 
ville, coming  in  contact  with  business  men? 

A.  Yes  sir. 

Q.  Is  it  your  belief  that  Nashville  has  had 
telatively  any  better  rates  than  any  other  city? 

A.  No  sir;  I  don't  think  she  has.  She  has 
had  her  geographical  rates  that  she  was  enti- 
tled to. 

Q.  There  have  been  some  complaints  on  the 
INut  of  some  of  our  friends  at  Nashville  be- 
cause they  did  not  get  rates  quite  low  enough, 
have  there  not? 

A.  Tes  sir;  there  has  been  considerable 
complaint  in  that  respect,  but  not  as  much  in 
the  last  year  as  there  was  previous  to  that. 
The  merchants  and  manufacturers  are  more 
4satisfied  that  they  are  receiving  their  just 
dues. 

Q.  So  far  as  your  observation  extends,  the 
railroads  have  tried  to  do  the  fair  thing  by 
Nashville  as  compared  with  other  cities? 

A.  I  think  so. 

<2'  And  nothing  more? 

A.  Nothing  more. 

J.  B.  l^viffgu  appeared  before  the  Commis- 
«ion  and,  having  been  dulv  sworn,  said: 

I  have  a  petition  here  from  various  points 
throughout  the  Southern  States,  which  I  widi 
to  put  in. 

Bj  Mr.  Stahlman: 

Q.  Tou  reside  at  Russellville,  Ey.,  I  believe? 

A.  Yes. 

Q.  You  are  engaged  in  the  milling  busi- 
ness? 

A.  Yes  sir;  and  banking;  also  in  shipping 
tobacco  to  Europe. 

Ihteb  S. 


Q.  Your  country  is  a  pretty  good  grain 
country,  is  it  not? 

A.  Yes  sir;  it  is  about  the  best  south  of 
Mason  and  Dixon's  Line. 

Q.  It  is  a  pretty  good  tobacco  country? 

A.  Yes  sir. 

Q.  To  what  point  does  tobacco  from  your 
market  go — leaf  tobacco? 

A.  It  goes  originally  from  Clarksvflle, 
Louisville,  New  York  and  London. 

Q.  Then  it  is  to  the  interest  of  vour  people, 
is  it  not,  to  have  a  reasonable  adjustment  of 
rates  from  these  markets  to  which  you  ship? 

A.  Yes  sir,  I  think  so. 

Q.  The  rates  of  freight  being  reasonably  fair 
and  low  would  be  to  the  benefit  of  your  peo- 
ple, rather  than  to  have  any  advance  in  Uie 
rates  from  the  shipping  market? 

A.  Yes  sir.  t  don't  think  any  advance 
could  be  njade  now  without  very  serious  det- 
riment to  the  interests  of  the  country,  over  the 
present  rates. 

S.  As  a  miller  you  ship  the  products  of  your 
largely  to  the  South? 

A.  Altogether  so.  We  can't  ship  north  at 
all.  We  ship  altogether  outside  of  the  State  of 
Kentucky. 

Q.  And  you  find  it  necessary  to  have  lower 
rates  to  southern  coast  points  than  you  do  to 
intermediate  points,  in  order  to  let  you  into 
those  markets  with  your  fiour? 

A.  Yes  sir:  that  is,  to  any  points  that  are 
reached  by  water.  We  have  to  have  competi- 
tive rates  or  we  can't  get  to  the  market  at  all. 

Q.  For  instance,  your  rates  from  Russell- 
ville to  Charleston  ought  to  be  and  are  now 
lower  than  they  are  to  Macon  and  Atlanta? 

A.  Yes  sir;  slightly  lower;  not  very  much 
difference. 

Q.  Still  you  don't  think  even  with  lower 
rates  to  Charleston  and  Savannah  than  to  At- 
lanta and  Macon  your  business  would  stand 
any  advance  of  rates  to  those  points? 

A.  I  don't  understand  you. 

Q.  You  do  not  think  the  rates  from  your 
point  to  Savannah  and  Charleston  could  lie  ad- 
vanced without  affecting  your  business? 

A.  I  know  they  could  not,  to  meet  water 
transportation  to  those  points. 

Q.  Are  you  shipping  anything  to  Pensa- 
cola? 

A.  No  sir.  I  shipped  there  last  year.  I 
haven't  shipped  there  this  year. 

Q.  The  competiUon  is  so  strong  you  can't 
get  in? 

A.  Yes  sir. 

Q   Are  vou  shipping  anything  to  Mobile? 

A.  No  sir;  I  haven't  sold  a  barrel  of  flour 
there  in  two  years. 

Q.  That  is  due  to  competition? 

A.  I  presume  so.  I  have  a  resident  broker 
at  all  these  large  cities,  and  they  say  they  can't 
get  in  owing  to  the  competive  rates  by  water. 

Q.  But  you  do  manage  to  sell  some  to  the 
Atlantic  coast  points? 

A.  Our  trade  is  altogether  in  car  load  lots  of 
several  cars.  We  don't  sell  any  less  than  car 
load  lots  and  consequently  all  our  flour  goes 
out  of  the  State,  and  our  trade  has  been  for  the 
last  fifteen  years  with  Charleston,  Savannah, 
Ja^sonville,  Mobile,  Pensacola,  New  Orleans, 
Memphis,  Augusta,  Montgomery,  Macon  and 
Atlanta.    We  don't  sell  to  the  smaller  towns 
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at  all.  We  only  sell  to  the  larger  cities.  It 
has  narrowed  down  now  so  that  my  entire 
sales  in  the  last  twelve  months  have  been  to 
three  or  four  points.  I  have  not  sold  a  cor 
load  of  flour  in  Memphis  in  three  years  where 
formerly  I  sold  as  high  as  twenty  and  thirty 
thousand  barrels  here  a  year. 

Q.  The  competiUon  is  so  strong  from  other 
markets? 

A.  Yes  sir.  Montgomery  was  my  second 
point.  I  have  sold  as  high  as  thirty  thou- 
sand barrels  there  in  a  year  and  I  haven't 
sold  a  barrel  of  flour  there  in  two  years.  My 
agent  there  says  the  flour  comes  around  to 
Mobile  and  up  the  river,  and  that  is  his  reason 
for  not  making  any  sales.  1  sell  now  more 
largely  to  Macon  and  Charleston  than  to  any 
other  point.  My  rate  to  Macon  is  eight  cents 
higher  than  it  is  to  Charleston  and  Savannah  a 
barrel,  and  still  I  sell  more  flour  there  than  any 
other  point. 

Q.  1  will  ask  you  to  state  if  you  think  you 
have  been  given  any  special  aavantages  over 
anybody  else  engaged  in  like  business? 

A.  There  is  another  mill  in  town  and  they 
have  the  same  rates  I  have.  It  is  an  open 
rate. 

Q.  Are  the  merchants  in  your  town  satisfled 
with  the  existing  rates? 

A.  If  you  can  Judge  by  their  petition  signed 
by  every  merchant  but  one,  and  I  suppose 
forty  or  flf ty  farmers.  He  said  he  Knew 
nothing  about  it  and  therefore  he  didn't  sign 
it.  I  think  there  are  a  hundred  or  more 
names. 

Q.  In  the  vicinity  of  your  town? 

A.  Tes  sir. 

Q.  And  it  is  an  intermediate  point? 

A.  Yes  sir. 

Q.  Your  transportation  arrangements  are 
purely  by  the  Louisville  &  Nashville  Road, 
are  they  not? 

A.  The  Louisville  &  Nashville  and  the 
Owensboro  &  Nashville,  which  is  a  part  and 
parcel  of  the  Louisville  &  Nashville. 

H.  A«  MeLemore  appeared  before  the 
Commission,  and  having  been  duly  sworn  was 
examined  as  follows: 

By  Mr.  Stahlman: 

Q.  Will  you  please  state  to  the  Commission 
your  place  of  residence  and  your  business? 

A.  My  place  of  residence  is  Columbia,  Ten- 
nessee. My  business  is  milling,  and  the  grain 
business. 

Q.  What  is  the  general  business  of  Colum- 
bia; are  there  manufacturing  establishments 
in  your  city? 

A.  Yes  sir;  we  have  a  cotton  mill  there;  an- 
other mill,  several  big  sawmills  and  a  few 
manufactories  there. 

Q.  Your  business  consists  of  what? 

A.  We  erind  corn  very  largely,  some  five 
or  six  hundred  thousand  bushels  a  year,  and 
ship  grain  amounting  to  somewhere  between 
eight  hundred  thousand  to  a  million  bushels. 

Q.  Then  there  is  a  large  lumber  interest  in 
your  town,  too,  is  there  not? 

A.  Yes  sir. 

Q.  And  the  products  of  your  cotton  factory 
are  quite  large,  are  they  not? 

A.  Yes  sir. 


Q.  The  products  of  your  mill  go  largely  to 
the  South,  do  they  not? 

A.  Yes  sir;  exclusively  to  the  South. 

O.  And  the  rates  on  the  products  of  your 
mill  have  been  reasonable? 

A.  Yes  sir;  they  have  been  all  that  we  could 
ask. 

Q.  So  as  to  enable  you  to  fairly  compete- 
with  your  neighbors  engaged  in  like  business  f 

A.  Yes  sir. 

Q.  Have  the  roads  made  you  a  less  rate  for 
distant  points  than  for  intermediate  points? 

A.  Yes  sir;  for  coast  points. 

Q.  Could  you  stand  any  advance  of  rates  to 
coast  points? 

A.  We  could  not,  unless  the  rates  were  ad- 
vanced by  water. 

Q.  Do  you  find  it  necessary  to  sell  the  prod- 
uct of  your  mill  at  coast  points? 

A.  We  sell  very  largely  there,  air;  at  least 
two  thirds. 

A.  And  your  margin  is  as  close  there  as  it 
is  at  intermediate  pomts,  notwithstanding  the 
low  rates  of  freight? 

A.  Yes  sir;  the  competition  is  ereater. 

Q.  Are  you  at  all  familiar  with  the  lumber 
interests  of  Columbia? 

A.  No  sir;  I  know  there  is  a  great  deal  of 
lumber  shipped  there. 

Q.  And  it  goes  a  long  way? 

A.  It  goes  north,  I  think,  altogether,  sir. 
I  have  heard  a  mill  man  there  express  himself 
pretty  freely — Mr.  Brown,  a  brother-in-law  of 
mine. 

Q.  Are  your  merchants  generally  in  Colum- 
bia satisfied  with  the  terms  they  receive  at  the 
hands  of  the  road? 

A.  Yes  sir;  I  have  a  petition  in  my  pocket 
now,  I  think,  signed  by  all  the  prominent  men 
of  Columbia,  with  the  exception  of  one,  and  I 
don't  think  he  gave  any  reason  for  not  sign- 
ing it.  I  have  also  a  petition  from  Lynne- 
viUe,  the  town  below  us. 

Q.  Then  as  I  understand  it,  the  road  is  treat- 
ing you  perfectly  well,  and  there  is  no  dis- 
crimination  in  your  favor  as  against  any  other 
point? 

A.  None  that  I  know  of,  sir. 

Q.  And  your  people  are  fairly  well  satisfied? 

A.  Yes  sir;  I  have  heard  no  complaints.  I 
suppose  if  they  had  been  dissatisfied  they 
wouldn't  have  signed  that  petition.  It  is 
signed  by  all  the  business  men. 

J*  W.  Roflamon  appeared  before  the 
Commission,  and  having  been  duly  sworn  was 
examined  as  follows: 

By  Mr,  Stahlman: 

Q.  Where  do  you  reside  and  what  is  your 
business? 

A.  Gadsden,  Crockett  County,  Tennessee^ 
I  am  engaged  in  growing  and  shipping  fruits 
and  vegetables. 

Q.  The  business  has  erown  considerably 
within  the  last  few  years,  has  it  not? 

A.  Yes  sir. 

Q.  The  railroads  have  endeavored  to  fur- 
nish you  reasonable  facilities? 

A.  Theyhavefurnishedus  very  satisfactory 

facilities. 
Q.  And  reasonable  rates? 
A.  Yes  sir.    Mr.  Chairman,  if  you  please,. 
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I  have  a  petition  and  statement  written  and 
signed  by  the  officers  of  the  yarious  fruit  ship- 
ping associations  along  the  L.  &  N.  Road,  and 
tilso  by  the  West  Tennessee  Horticultural  So- 
-ciety,  representing  nearly  all  the  shippers  in 
West  Tennessee. 

By  the  Chairman: 

Q.  Tou  are  a  member  of  some  one  of  those 
x>reanization8? 

A.  Yes  sir. 

Q.  And  you  know  the  facts  to  be  correctly 
«et  forth? 

A.  Yes  sir. 

By  Mr,  Stahlman: 

Q.  Do  you  think  it  would  be  for  your  inter- 
ests to  apply  a  rule  to  your  business  which 
would  in  all  cases  obliee  the  railroads  to 
•charge  as  much  for  the  long  distance  as  for 
the  shorter  distance? 

A.  I  think  it  would  ahnost  drive  us  out  of 
business,  sir. 

Q.  There  are  times  when  you  are  obliged  to 
^o  a  long  distance  with  your  products? 

A.  Almost  all  of  our  products  go  to  distant 
markets,  northern,  eastern  and  western  cities. 

Q.  And  it  requires  quick  work  to  transact 
^our  business? 

A.  Yes  sir. 

Q.  If  the  market  should  be  glutted  in  one 
Erection  you  would  have  to  transfer  it  to  an- 
other? 

A.  Yes  sir. 

Q.  And  the  rate  of  transportation  is  an  im- 
portant factor  in  enabling  you  to  transfer  your 
business  readily? 

A.  It  is  very  important. 

By  the  Chaimuui: 

Q.  Where  is  your  place  of  business  located? 

A.  Qadsden,  75  miles  up  the  L.  &  N.  Road. 

Q.  You  ship  to  the  North? 

A.  Yes  sir;  Boston,  New  York,  Philadel- 
phia, Louisville,  Cincinnati,  Indianapolis,  Chi- 
•ca^o  and  Omaha. 

Q.  You  eet  lower  rates  to  New  York  than 
jou  do  to  iQdianapolis? 

A.  No  sir. 

Q.  Do  you  ffet  lower  rates  to  New  York 
than  you  do  to  liOuisville? 

A.  No  sir. 

Q.  What  distant  points  do  you  get  lower 
rates  to  than  you  do  to  intermediate  stations? 

A.  We  get  a  greatly  reduced  rate  to  aJl  those 
<;itie8. 

Q.  Perhaps  you  do  not  fuUy  understand 
me.  To  what  distant  points  do  you  ship  your 
fruit  for  a  less  sum  in  the  aggregate  than  you 
•do  to  any  intermediate  station? 

A.  All  of  the  points.  We  have  a  reduced  rate. 

Q.  Let  me  ask  you  again.  Do  you  ship  to 
New  York  for  a  less  sum  in  the  aggregate  than 
you  do  to  Indianapolis,  for  instance? 

A.  Proportionately. 

Q.  Undoubtedly  proportionately,  but  for  a 
less  sum  in  the  agnegate? 

A.  We  pay  $1.86  per  hundred  pounds  to 
New  York,  and  I  think  about  ninety  cents  to 
Indianapolis,  if  my  recollection  serves  me 
right 

Q.  To  what  pohit  this  side  of  New  York  do 
you  pay  more  than  you  do  to  New  York? 

A.  No  point  sir.  We  pay  less  to  Pitteburgh 
that  is  right  on  our  route  and  less  to  Cincm- 
aaU  than  we  do  to  Pittsburgh  and  New  York. 
Ihtbb  S. 


Q.  So  that  you  do  not  pay  less  to  the  distant 
points  than  you  do  to  any  intermediate  point? 

A.  No  sir;  we  pay  less  than  the  local  rate 
would  be,  added  together. 

Q.  Do  you  understand  there  is  anything  in 
this  new  law  that  prevents  your  having  such 
rates? 

A.  I  don't  know  that  I  am  competent  to 
construe  Uie  law;  but  I  am  satisfied  that  if  we 
were  compelled  to  pay  local  rates  aggregated, 
it  would  amount  to  a  lUte  that  our  business 
wouldn't  stand. 

By  Mr.  Stahlman: 

Q.  Take  a  case  like  this:  you  have  been 
shipping  to  Chicago,  and  your  rate  is  reason- 
ably satisfactory? 

A.  Yes  sir;  we  get  a  rate  of  seventy-three 
cents  per  hundred  pounds  on  highly  perish- 
able stuff,  which  is  satisfactory. 

Q.  Ordinarily  the  rate  to  a  point  beyond  is 
higher  than  to  Chicago? 

A.  Yes  sir. 

Q.  Might  not  conditions  and  circumstances 
arise  which  would  compel  the  railroad  to  give 
you  a  rate  to  a  point  beyond,  less  than  the  rate 
to  Chicago?  Is  it  not  true  that  the  rates  to 
Chicago  are  less  than  to  Indianapolis,  although 
the  business  passes  through  Indianapolis;  are 
you  familiar  with  that? 

A.  I  am  not  thoroughly  familiar  with  that. 
I  don't  think  the  rate  is  less  to  Chicago  than  it 
is  to  Indianapolis.  I  don't  think  it  Is.  That 
is  not  my  memory.  I  think  it  is  a  little  less  to 
Indianapolis  than  to  Chicago;  but  in  business 
of  that  character  the  great  law  of  supply  and 
demand  governs;  and  other  competing  points 
around  sometimes  fill  the  market  with  such  a 
supply  as  to  reduce  the  price  so  that  it  would 
not  be  remunerative  to  ship  to  that  market, 
and  the  railroads  have  in  the  past  given  us  a 
graded  rate,  or  a  floating  rate.  Last  season 
the  bulk  of  our  products  went  to  Chicago.  A 
number  of  competing  points,  Chattanooga  and 
other  pqints  growing  fruit  very  largely,  pour 
them  into  Chicago  until  the  supply  reduces 
the  price  and  it  doesn't  pay  us  to  ship;  and 
then  the  railroad  offers  us  a  reduction  of  rates 
to  enable  us  to  market  our  fruit. 

Q.  At  other  points? 

A.  Yes  sir;  and  also  at  Chicago.  They 
give  us  a  floating  rate  to  enable  us  to  market 
our  product.  We  have  no  complaints  to  make 
of  the  treatment  of  the  railroad. 

Q.  You  are  all  located  at  local  stations? 

A.  Yes  sir. 

Q.  And  you  are  you  satisfied  with  what  the 
railroad  does? 

A.  Yes  sir.  There  are  some  names  on  that 
petition,  of  parties  who  live  at  Humboldt,  the 
junction  of  the  M.  &  O.  and  some  at  the  cross- 
ing of  the  Illinois  Central. 

Q.  But  the  bulk  of  you  live  at  local  points? 

A.  Yes  sir. 

Mr.  Stahlman.  I  would  like  to  have  per- 
mission to  say  right  here  that  Mr.  Rosamon 
perhaps,  is  not  familiar  with  the  fact,  but  the 
rates  through  from  Indianapolis  to  Chicago 
are  less  by  fifteen  cents  a  hundred  than  they 
are  to  Indianapolis. 

The  Chairman.  That  is,  they  have  been 
heretofore. 

Mr.  Stahlman.  Yes  sir;  and  we  would 
like  to  have  that  on  the  record. 
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The  Witneflfl.  I  am  not  familiar  with  that 
question.  The  bulk  of  our  business  has  been 
done  to  Chicago.  Then  we  scatter  and  go  to 
New  York,  Boston,  Philadelphia,  Omaha  and 
Kansas  City. 

Jfr.  Stanlman,  I  would  like  also— and  I 
consider  anything  I  say  as  under  oath,  if  nec- 
essary. 

The  Chairman.    That  will  be  understood. 

Mr,  Stablman.  — to  say  that  at  times  it  is 
necessary  when  the  products  gather  at  some 
point,  and  become  burdensome  to  that  partic- 
ular locality,  to  make  lower  rates  to  points  be- 
yond^  in  order  to  enable  these  people  to  con- 
tinue their  shipments.  In  other  words,  when 
one  market  is  glutted  we  have  been  reaching 
beyond  to  to  give  them  another. 

(hmmimoneT  Morrison.  Indianapolis  is 
about  half  the  distance  to  Chicago,  is  it  not? 

Mr,  Stahlman.  No  sir:  Chicago  through 
Indianapolis  is  only  185  miles  further  from 
this  section  than  Chicago  direct;  and  the  dis- 
tance from  these  points  to  Indianapolis  is  in 
the  neighborhood  of  487  miles. 

Commissioner  Morrison.  It  depends  on 
how  far  south  you  go. 

Mr.  Stahlman.  I  am  speaking  of  the  lo- 
cality which  Mr.  Rosamon  represents. 

W.  R.  Craic;*  appeared  before  the  Commis- 
sion and,  having  been  duly  sworn,  was  exam- 
ined as  follows: 

By  Mr,  Stahlman: 

Q   You  reside  at  Pulaski? 

A.  Pulaski,  Tennessee. 

Q.  The  center  of  a  good  country? 

A.  Yes  sir. 

Q.  Agriculture,  live  stock  and  lumber? 

A.  Yes  sir;  and  grain. 

Q.  You  are  engaged  in  the  grain  business? 

A.  Yes  sir;  grain  and  produce. 

Q.  You  ship  the  products  of  Giles  County 
to  Uie  South? 

A.  I  do.  V 

Q.  Where  do  you  find  your  largest  market 
for  the  products  of  your  county? 

A.  Pensacola  is  one  of  my  best  markets 
now. 

Q.  The  rates  to  Pensacola  from  Pulaski  are 
less  than  they  are  from  Pulaski  to  Montgom- 
ery, are  they  not? 

A.  Yes  sir. 

Q.  And  even  less  than  they  are  to  Birming- 
ham, are  they  not? 

A.  The  same  thing. 

Q.  The  rates  from  Pulaski  to  Birmingham 
and  Pensacola  are  alike? 

A.  The  same. 

Q.  But  the  Montgomery  rates  are  higher? 

A.  Yes  sir. 

Q.  Do  you  meet  competition  at  Pensacola? 

A.  Yes  sir. 

Q.  You  have  no  competition  out  of  Pulaski? 

A.  No  sir. 

Q.  No  other  railroad  there? 

A.  No  sir. 

Q.  And  the  railroad  has  fixed  these  rates  in 
order  to  enable  you  to  let  your  people  dispose 
of  the  products  of  your  country? 

A.  Yes  sir. 

Q.  In  competition  with  the  products  of  the 
farmers  from  other  sections? 

A.  Yes  sir. 


Q.  What  other  interests  are  there  at  Pensa* 
cola? 

A.  Lumber,  logs,  cattle  and  cotton. 

Q.  I  will  ask  you  if  the  rates  to  Pensacola. 
were  advanced,  if  you  think  you  would  con- 
tinue your  shipments  to  that  point? 

A.  No  sir;  I  would  not.  it  would  cut  m& 
off  very  considerably. 

Q.  Then  you  would  have  to  confine  your- 
self very  largely  to  the  interior  markets,  would 
you  not? 

A.  Yes  sir;  I  don't  think  I  could  reach 
Montgomery  right  well, on  account  of  the  water 
transportation. 

Q.  What  do  you  know  of  the  situation  as  to- 
lumber? 

A.  I  was  talking  to  a  lumberman  and  he- 
simply  said  to  me  "If  the  lon^  and  short  haul 
clause  is  carried  into  effect,  it  will  ruin  my 
business,"  and  so  did  a  log  man.  We  have  a- 
log  man  and  a  lumber  man  who  do  a  great 
deal  of  business  in  that  line,  and  they  ooth 
stated  to  me  that  they  thought,  from  what  they 
could  see  of  it,  it  would  ruin  their  business  in 
the  lumber  and  log  business  at  Pulaski. 

Q.  They  have  felt  the  effects  of  it  some- 
what? 

A.  Yes  sir;  one  of  them  has  felt  the  effects 
of  it  in  lumber. 

Q.  How  does  your  mercantile  community^ 
at  Pulaski  feel? 

A.  I  have  a  petition  that  ought  to  express 
their  feelings  better  than  I  can  do  it  myself. 
They  are  all  opposed  to  it 

Q.  The  people  generally  in  your  town  and 
locality  are  satisfied  with  the  treatment  they^ 
have  received  at  the  hands  of  the  roads? 

A.  Well  sir.  I  have  heard  but  very  little 
complaint.  Of  course  you  will  hear  complaints. 
There  are  men  who  will  complain  at  almost 
anything.  But  I  have  never  yet  seen  what  I 
thought  was  an  injustice  and  explained  it  to^ 
the  general  freight  agent,  but  what  he  always 
fixed  it  up  right  and  satisfactory. 

Q.  Yet  you  are  satisfied  you  never  had  any 
benefits  that  some  other  man  doing  the  same 
business  couldn't  get? 

A.  No  sir. 

Q.  That  is,  any  special  advantages? 

A.  I  never  had  any  special  rates  that  wasn't 
open  to  all. 

Q.  That  is  the  basis  upon  which  the  Louis- 
ville &  Nashville  Road  does  its  business- 
through  this  section? 

A.  That  is  the  only  way  I  have  been  able  to- 
find  out.    I  have  thought  that  often. 

By  (hmmission&r  Morrison : 

Q.  How  far  is  it  from  Pulaski  to  Birming- 
ham? 

A.  I  forget  the  distance.  It  is  about  185- 
miles,  I  believe,  as  well  as  I  remember.  I 
don't  know.    It  is  somwhere  about  that. 

Q.  How  far  is  it  from  Pulaski  to  Montgom* 
ery? 

A.  From  Pulaski  to  Montgomery  I  don't  be- 
lieve I  can  tell  the  distance. 

Mr,  Stahlman.  One  hundred  miles  fur> 
ther. 

Commissioner  Morrison.  How  far  is  it  to 
Pensacola? 

Mr.  Stahlman.  One  hubdred  and  sixty* 
five  miles  further  than  Montgomery. 

Q.  I  understand  they  charge  you  the 


Q.  What  !s  It  to  Birmingham? 
A.  TneotT  one  cents. 

Mr.  atfchlnian.  Now  I  want  to  Mr  that 
the  mte  from  Pulaski  to  BtrmlDgbam  U  prac- 
tically the  maximum  of  our  local  rate,  being 
only  100  miles.  The  rale  from  Pulaski  to 
Houtgomerjr,  befng  double  the  distance,  la  less 
than  our  local  rate  Dated  on  the  average  local 
r&t«  or  the  mile  local  rale  in  existence. 

The  CIuUrmMi.  Do  jou  mean  that  you 
do  not  charge  more  to  the  fntennedlata  ata- 
tioDB  there  proportionately  than  you  do  to  Bir- 
mlDKbamf 

Mr.  StalUzuut.  I  mean  on  that  claaa  of 
fr^bL  This  ta  tbe  point:  that  the  rate  of 
twoDty-one  cents  from  Pulaski  to  Birmingham 
ia  practkallr  the  maximum  local  rate  for  that 
dUtance.  The  local  rate  from  Pulaski  to  Mont- 
gomery, bein^  twice  the  dlsiance.  would  be 
more  than  the  rate  that  Hr.  Craig  la  heiog 
cbarged,  only  twenty- Ave  cents,  because  of  the 
competition  coming  by  river.  The  rale  from 
Pulaski  to  Peuaacola  la  ol  courae  regulated  hj 
the  crater  competition  all  the  way  rouna. 
Have  I  made  mytelf  clear? 

Tbe  ChaJrauan.  I  don't  bellore  I  quite 
get  your  idea.  You  say  Birmlnghambaa  prac- 
tically the  maximum  local  rate.  I  don't  un- 
derstand that. 

Mir.  StaUnuan.  Imeantbts;  we  wouldn't 
andertakice  to  charge  a  rale  froin  Pulaski  to 
Birmingham  In  excess  of  the  basis  of  onr  local 
rate*  on  that  ciaaa  of  traffic.  Bay  the  rale 
per  hundred  miles  on  grain  on  our  local  tariff 
U  tvrenty-one  centa,  and  the  ral«  for  300  mllee 
OD  grain  la  thirty  ceuta  We  have  not  r^aed 
the  rate  to  Birmingham.  We  have  Klven  the 
To'vm  of  Pulaski  the  beneOt  of  the  local  rale 
liefrween  Palaaki  and  Birmingham,  but  we  have 


diate  stations  than  there  la  to  Birmingham. 
Of  course  competition  between  markets  at 
Birmingham  has  something  to  do  with  it,  but 
I  think  It  Is  practically  the  maximum  of  our 
local  rates  tor  that  distance.  If  there  was  no 
competing  force  at  Montgomery,  instead  ot 
the  rate  being  twenty-flve  cents  to  Montgomery 
it  would  be  tnirty  cents,  and  then  we  would 
only  have  to  deaf  with  the  competing  forces  at 
Penaacola. 

The  Chairman.  I  wanted  to  Bscertala 
whether  you  allowed  anything  for  competlUvs 
forces  at  Blrtnioghaml 

Mr.  Stahlman.    I  am  not  sure  as  to  that. 

Gommimonfr  Horriaon.  Is  the  place  over 
which  JOU  had  some  controversy,  Opellka,OD 
that  road? 

Mr.  Stahlmaji.    No  sir. 

OommitnonaT  Morriaon.  Wiiat  la  the  next 
principal  town  the  other  side  of  Hoatgomery 
OD  that  road? 

Mr.  StaUman.    Greenville,  I  think. 

CommiMaianer  Horrlaon.     Do  you  remem- 
ber what  the  rates  are  at  that  placet 
,    Mr.  Stahlman.   I  do  not.    We  can  furnish 
tbe  tariff,  however. 

Oommittioner  Morriaon.  I  would  like  to 
have  it.  If  you  please. 

By  Commimoam-  BragKt 

Q.  You  do  a  mllUiig  businessT 

A.  No  sir;  not  a  mliling  bualness. 

Q.  What  Is  117 

A.  Bimply  grain  and  produce. 

Q.  Wheat  and  corn? 

A.  Wheat,  corn,  peas,  dried  trolti,  apples, 

Q.  You  do  not  do  much  business  with  wheat 
at  Hontgomery,  do  you! 
A.  I  haven't  done  much  for  two  years,  b&> 
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-cBXLBe  we  have  not  had  much  wheat.    It  is  our 
wheat  market  when  we  have  wheat. 

Q.  Do  you  know  Joseph  &  Anderson? 

A.  Yes  sir. 

Q.  They  have  a  flouring  mill  there? 

A.  Yes  sir. 

Q.  They  do  a  very  large  business  selling 
iiour  all  over  that  country,  don't  they? 

A.  Yes  sir. 

Q.  Does  the  fact  that  Joseph  &  Anderson 
4ire  there,  and  have  their  flouring  mill  there, 
have  anything  to  do  with  your  busin<)ss  at  that 
point? 

A.  It  is  a  great  help  to  us  in  disposing  of 
our  wheat.  I  have  sold  all  the  wheat  I  ever 
sold  to  them. 

Q.  Is  there  no  competition  in  your  business 
«t  Montgomery  with  wheat? 

A.  I  don't  know  of  any,  only  Columbia  and 
those  places  on  the  road.  I  suppose  the  West 
competes  with  us  some. 

Q.  Do  you  know  that  Joseph  &  Anderson 
^uy  a  great  deal  of  wheat  from  Illinois  and 
Kansas  and  fJl  that  country  up  there? 

A.  Yes  sir;  they  buy  it  from  some  other 
points,  from  the  West  some  where,  I  don't 
know  where. 

Q.  Do  you  tell  us  that  you  can  sell  them 
wheat  at  25  cents  a  hundred  in  Montgomery 
cheaper  thpn  they  can  get  it  from  Illinois  and 
Indiana,  on  a  through  rate  to  Montgomery? 

A.  We  have  to  seU  it  to  them  a  little  cheaper, 
or  as  cheap,  in  order  to  sell  it  to  them  at  all. 
It  is  the  only  outlet  we  have.  There  is  no 
other  point  we  can  ship  to,  except  Birmingham 
or  Montgomery. 

Q.  How  does  your  wheat  selling  business 
compare  in  the  aggregate  at  Montgomery  with 
Birmingham? 

A.  We  sell  more  at  Montgomery. 

Q.  Do  you  not  sell  five  times  as  much  in 
Montfl[omery? 

A.  The  mill  at  Birmingham  has  only  been 
put  up  the  last  two  or  three  years,  and  we  have 
not  had  a  wheat  crop  to  amount  to  any  thing. 
This  year  I  sold  more  at  Birmingham  than  I 
did  at  Montgomery,  but  I  did'nt  sell  much  at 
«ither  place.  Our  wheat  wasn't  good  enough 
in  quality. 

Q.  And  the  mill  of  Joseph  &  Anderson  there 
has  nothing  to  do  with  the  rate  that  you  get  to 
Montgomery? 

A.  I  don  t  know  sir,  whether  the  mill  has 
-any  thing  to  do  with  the  rate  or  not. 

Q.  I  mean,  has  the  fact  that  it  is  there  any- 
thing to  do  with  the  freight? 

A.  It  has'nt  had  anything  to  do  with  it  for 
two  years,  as  far  as  we  are  concerned,  for  we 
hav'nt  been  able  to  ship  there  at  all.  « 

At  this  point,  2  P.  M.,  the  Commission  took 
tk  recess  for  two  hours.  At  4  P.  M.  the  Com- 
mission reassembled,  all  the  members  being 
present. 

Mr,  W.  M.  Baxter.  I  would  like  to  have 
leave  to  amend  the  petition  of  the  Virginia, 
East  Tennessee  and  Georgia  Railroad  Com- 
pany. 

The  Chairman.  Make  your  amendment 
4ind  submit  it. 


F.  F.  Chraoey  appeared  before  the  Com- 


mission and,  having  been  duly  sworn,  was  ex- 
amined as  follows 

By  Mr,  E.  D.  Bascter: 

Q.  Where  do  you  live? 

A.  Clarksville,  Tennessee. 

Q.  What  is  your  business? 

A.  I  have,  a  variety.  I  am  principally  a 
grain  dealer,  wharf  proprietor, steamboat  agent, 
railroad  agent,  etc. 

Q.  How  long  have  you  lived  at,  or  near, 
Clarksville? 

A.  Since  the  war;  twenty-two  or  twenty- 
three  years  ago. 

Q.  Are  vou  familiar  with  the  country  be- 
tween Louisville  and  Memphis? 

A.  I  cannot  say  I  am  entirely. 

Q.  Have  you  traveled  over  it  frequently  in 
daylight? 

A.  Yes  sir. 

Q.  I  wish  you  would  state  to  the  Commis- 
sion whether  it  is  thinly  or  thickly  populated. 

A.  Compared  with  some  sections  of  the 
country,  it  is  thick.  I  should  regard  it  as  a 
thinly  populated  country. 

Q.  Compared  with  the  section  north  of  the 
Ohio  River,  how  is  it? 

A.  It  is  thinly  populated. 

Q.  Are  the  local  stations  along  the  line  of  the 
road  large  prosperous  cities,  or  small  pointB? 

A.  There  is  a  large  majority  of  them  verv 
small.  There  are  some  two  or  three  pretty  fair 
stations  along  there. 

Q.  What  are  the  largest  stations  between 
Louisville  and  Memphis? 

A.  I  should  think  Clarksville  was. 

Q.  Elizabethtown  is  the  first  place  of  any 
consequence,  is  it  not? 

A.  Yes  sir. 

Q.  What  is  the  population  of  that? 

A.  I  should  say  it  was  about  1500. 

Q.  How  far  is  it  from  Louisville? 

A.  About  fortv  miles. 

Q.  Bowling  Green  is  the  next  place  of  any 
consequence? 

A.  Yes  sir. 

Q.  Yow  far  is  it  from  Elizabethtown  to 
Bowling  Qreen? 

A.  I  can't  say  exactly.  I  should  think, 
though,  it  was  al>out  the  same  distance;  about 
sixty  or  seventy  miles. 

Q.  Clarksville  then  is  the  next  point  of  any 
consequence,  is  it  not? 

A.  HussellviUe  is  a  town  of  some  little  im- 
portance. 

Q.  How  far  is  it  from  Bowling  Green  to 
Russellville? 

A.  About  thirty  or  thirty-five  miles. 

Q.  What  is  the  population  of  Russellville? 

A.  I  should  think  2,000. 

Q.  What  is  the  next  town  of  any  size? 

A.  There  is  no  other  until  you  reach  Clarks- 
ville. 

Q.  What  is  the  distance  from  Russellville  to 
Clarksville? 

A.  Thirty  or  thirty-five  miles. 

Q.  In  coming  from  Louisville  to  Clarks- 
ville, what  navigable  rivers  do  you  cross? 

A.  You  cross  the  Green  River  and  the  Bar- 
ren River,  two  streams  of  importance. 

Q.  Where  do  you  cross  the  Green  River? 

A.  I  don't  know  the  name  of  the  place. 

Q.  Mumfordville? 
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A.  Yes  sir.  At  Bowling  Green  you  cross 
Che  other. 

Q.  And  you  cross  U^  Cumberland  at 
ClarksvUle? 

A.  Yes  sir. 

Q.  Coming  down  this  way,  what  is  the  next 
town  of  any  consequence? 

A.  There  is  none  until  you  arrive  at  Paris. 

Q    What  is  the  population  of  that  place? 

A.  I  really  don't  know;  not  to  exceed  one 
thousand,  I  should  think. 

Q.  And  the  next  place? 

A.  McEenzie,  a  small  station;  I  don't  know 
Ihe  population. 

Q.  The  next  is  what? 

A.  Humboldt,  and  then  Brownsville. 

Q.  What  is  the  population  of  Brownsville? 

A.  I  guess  about  2,000  or  1,500. 

Q.  Three  railroads  were  originally  chartered 
from  Memphis  to  Louisville,  and  now  form  a 
partof  that  line? 

A.    Y^es  sir 

Q.  The  old  Memphis  &  Ohio  Road? 

A.  Tea  sir;  from  Paris  to  Memphis. 

Q.  And  what  was  the  next  road? 

A.  The  Memphis  &  Clarksville.  from  Guth- 
rie on  the  Kentucky  state  line  to  Paris. 

Q.  Do  yon  know  how  those  two  roads  got 
into  the  present  system  of  the  Louisville  & 
Nashville  Road? 

A.  I  don't  know  anything  except  just  from 
the  genenU  talk.  They  were  finally  consolida- 
ted £fter  having  passed  through  a  receivership. 

Q.  They  boUi  broke  down  financially,  did 
they  not? 

A.  Yes  sir;  and  went  through  a  receiver- 
ship and  were  sold  by  the  State. 

Q.  And  bought  in  by  the  Louisville  &  Nash- 
ville Road? 

A.  Yes  sir. 

Q.  The  Louisvflle  &  Nashville  Road  built 
from  Guthrie  on  to  Louisville? 

A.  Yes  sir;  but  all  those  things  occurred  be- 
fore I  was  a  citizen  of  the  place. 

Q.  What  is  the  character  of  the  country  be- 
tween here  and  Paris,  and  the  principal  pro- 
ducts? When  you  leave  Paris,  what  are  the 
principal  products  of  the  country  from  there  to 
Guthrie? 

A.  From  Paris  to  Guthrie  it  is  wheat,  com 
and  tobacco. 

Q.  Would  you  call  the  country  between 
Paris  and  Clarksville  a  good  agricultural 
■country,  or  otherwise? 

A.  No  sir;  there  are  spots  of  very  good  ag- 
ricultural land,  but  generally  it  is  very  poor. 

Q.  What  is  the  distance? 

A.  I  think  about  seventy-five  miles  from 
Paris  to  Clarksville. 

Q.  What  is  the  topography  of  the  country 
from  Memphis  to  Paris;  level  or  hilly? 

A .  It  is  undulatine.  I  should  not  call  it  a 
hilly  country,  but  it  Is  rough  in  places.  From 
Paris  to  Clarksville  it  is  exceedingly  rough. 

Q.  Does  the  railroad  track  between  Memphis 
4tnd  Paris  cross  many  streams? 

A.  Small,  unimportant  streams. 

Q.  But  they  require  bridging  and  trestling? 

A.  Yes  sir. 

Q.  And  expensive  superstructures? 

A.  Yes  sir.  There  is  one  navigable  stream, 
with  a  turn  table. 

Q.  Are  there  not  a  number  of  bayous  and 
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sloughs  between  here  and  there  that  have  to 
be  trestled  and  bridged? 

A.  Yes,  sir;  although  I  couldn't  enumerate 
them.  I  know  they  are  there  from  passing 
over  them. 

Q.  What  is  the  topography  of  the  country 
from  Paris  to  Guthrie? 

A.  It  is  very  rough  except  a  portion  of  the 
distance  between  Clarksville  and  Guthrie  that 
is  very  fair,  about  ten  miles. 

Q.  There  are  bridges  and  trestles? 

A.  Yes,  sir;  they  cross  both  the  Tennessee 
and  Cumberland. 

Q.  There  are  expensive  bridges  at  those  two 
rivers? 

A,  Yes  sir. 

Q.  What  competitive  water  points  are  there 
on  that  line  between  Guthrie  and  Memphis? 

A.  I  know  of  none  except  Clarksville  and 
about  thirty-five  miles  of  the  Cumberland  that 
the  road  parallels,  and  then  the  station  on  the 
Tennessee  River,  and  Brownsville  on  the  Big 
Hatchie. 

Q.  Do  you  have  steamboats  on  the  Tennessee 
and  Cumberland  Rivers? 

A.  Yes,  sir;  all  the  year. 

Q.  Are  they  running  in  connection  with,  or 
in  competition  with  the  Louisville  &  Nashville 
road? 

A.  They  are  running  in  competition  with 
the  Louisville  &  Nashville.  I  don't  know  how 
they  are  running  on  the  Tennessee  River.  I 
am  not  familiar  with  that. 

Q.  How  do  the  rates  of  freight  from  Clarks- 
ville now  compare  with  what  they  were  before 
the  war,  or  before  the  railroad  was  built? 
What  has  been  the  effect  of  the  building  of 
that  line  of  railroad  upon  the  commercial  bus- 
iness of  Clarksville  so  far  as  railroad  or  trans- 
portation routes  are  concerned? 

A.  For  twenty  years  I  have  probably  made 
every  freight  rate  by  river  that  has  gone  out 
of  Clarksville,  as  well  as  by  railroad,  and  I  can 
state  positively  on  that  point.  Twenty  years 
ago  the  rate  to  New  York  was  $1.20  a  hun- 
dred. The  railroad  then  Just  entered  the 
town,  after  the  war.  The  road  was  finished 
before  the  war,  but  never  was  run  until  it  was 
occupied  by  the  armies  of  the  opposing  forces. 
'The  rate  to  New  York  was  $1.20.  Imme- 
diately f^ter  the  war,  the  rate  from  Cincinnati 
to  Clarksville  by  river  on  first  class  goods  was 
sixty-five  cents,  and  on  fourth  class  goods 
forty-five  cents.  That  was  twenty  years  ago. 
The  river  and  rail  commenced  opposing  each 
other  and  by  friction  gradually  the  rates  were 
reduced  from  time  to  time  as  one  would  con- 
tend for  the  business  against  the  other,  until 
at  the  present  time  the  rate  from  Cincinnati  on 
all  classes  of  goods  is  about  twelve  cents  a 
hundred. 

Q.  The  rate  has  been  reduced  from  what 
point  to  twelve  cents? 

A.  From  sixty-five  cents  to  twelve  cents. 

Q.  How  are  the  rates  of  the  local  stations, 
for  instance  Piuls,  Humboldt  and  other  sta- 
tions off  the  river,  affected  by  the  fall  of  these 
competitive  rates  at  Clarksville? 

A.  Do  you  mean  the  rates  into  Clarksville, 
or  the  rates  from  that  point? 

Q.  For  instance  a  shipper,  at  an  intermediate 
station;  does  he.  or  does  he  not,  if  any,  and  to 
what  extent,  get  the  benefit  of  the  fall  in  rate^  t 
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A.  Oh,  yes,  sir;  there  has  been  a  fixed  dif- 
ference of  about  Ave  cents  either  up  or  down, 
as  the  rates  are  made.  We  have  never  made 
a  rate  from  Clarksville  that  Cherry,  for  in- 
stance, was  not  within  five  cents  of  the 
Clark  sville  rate. 

Q.  As  the  Clarksville  rates  are  cut  down 
by  competition,  tiie  local  stations  get  the  ben- 
efit? 

A.  Yes  sir;  that  has  been  the  case  all  the 
time. 

Q.  That  is  equally  true  this  side  of  Clarks- 
ville, is  it? 

A.  Yes  sir. 

Q.  Do  you  know  what  the  earning  capacity 
of  that  Memphis  branch  has  been;  in  other 
words,  has  it  been  a  profitable  or  an  unprofit- 
able investment  to  the  Louisville  &  Nashville 
Railroad? 

A.  I  could  not  state  advisedly  on  that  point, 
except  as  to  what  has  been  stated  to  me  by  the 
officers  in  connection  with  the  road  from  time 
to  time. 

Q.  You  have  been  more  or  less  connected 
with  the  company  and  have  had  more  or  less 
knowledge  of  its  financial  affairs? 

A.  I  &ve  been,  as  a  shipping  agent  of 
freight.  It  has  always  been  understc^  that 
the  division,  as  far  as  I  have  known,  is  not  a 
good  division,  except  from  our  point  north; 
and  we  only  occupy  ten  or  twelve  miles  of  the 
road. 

Q.  Havevou  come  here  as  the  representa- 
tive of  a  railroad  company,  or  in  what  capa- 
city? 

A.  No  sir;  I  am  the  chairman  of  a  memo- 
rial that  I  intended  to  have  handed  to  you, 
from  the  Board  of  Trade  of  Clarksville.  Mr. 
Kennedy  had  it  in  his  possession. 

By  Commissioner  Scnoonmakar: 

Q.  Are  you  chairman  of  the  Board,or  what? 

A.  Mr.  Kennedy  is  the  Chairman  of  the 
Board  of  Trade,  but  I  am  the  Chairman  of  the 
Committee  that  brought  the  resolutions. 

D.  N.  Kennedy  appeared  before  the  Com- 
mission and  havinff  been  duly  sworn  said: 

Mr.  Chairman,  I  am  the  Dearer  simply  of 
a  memorial  from  the  Board  of  Trade  of  the 
City  of  Clarksville  which  I  was  requested  to 

g resent  to  yotur  honors.  I  am  not  an  expert 
L  railroad  rates.  The  facts  are  stated  pretty 
clearly  in  that  memorial  as  to  the  position  of 
our  commercial  men  there  as  regards  this  lone 
and  short  haul.  I  don't  know  that  I  can  add 
anything  more  except  that  the  commercial 
men  of  Clarksville  are,  I  think,  almost  unan- 
imously satisfied  with  the  present  status  of 
the  long  haul  and  the  short  haul.  We  get 
about  justice  done  us  in  the  long  haul,  and  we, 
think  full  Justice  in  the  short  haul,  and  we 
would  rather  stand  by  the  long  haul  as  it 
stands  and  the  short  haul  as  it  stands  than  to 
have  any  change  made.  I  think  I  express  the 
almost  unanimous  opinion  of  our  commercial 
men  as  well  as  our  farmers,  planters  and 
all  our  interests.  We  consider  they  are  all  one 
and  the  same. 

By  Oommiuioner  Sehoonnutkerx 

Q.  You  had  rather  bear  the  iUs  you  have 
than  fly  to  others? 

A.  Exactly,  particularly  unknown  ones. 

By  Oommtmoner  Morriflon: 


Q.  If  you  could  have  the  local  rates  reduced 
a  little,  it  would  not  hurt  you,  would  it? 

A.  No  sir;  neither  would  it  hurt  us  if  the 
long  rates  were  reduced.  We  would  be  will- 
ing to  submit  to  both;  but  we  take  them  aa 
they  are.  We  have  no  complaint  to  make  of 
our  local  rates.  In  saying  this  I  represent  the 
Board  of  Trade  of  the  City  of  Clarksville. 

By  Mr.  Baxter: 

Q.  Were  you  not  connected  with  the  old 
Memphis,  Clarksville  &  Louisville  Railroad  f 

A.  Yes  sir;  For  many  years  yoars  during  its 
building. 

Q.  That  road  became  insolvent,  did  it  notf 

A.  Very  badly  insolvent. 

Q.  And  was  sold  out  and  bought  in? 

A.  Yes  sir:  sold  once  for  twenty-five  cents 
on  the  dollar;  but  we  didn't  get  that  finally,  I 
think. 

Q.  Has  it  ever  paid  anything  like  interest 
upon  its  cost? 

A.  I  can't  speak  of  that. 

J.  A*  MeOrBgoVf  appeared  before  the 
Commission,  and  having  been  duly  sworn  was 
examined  as  follows 

By  Mr,  Stahlman: 

Q.  You  reside  at  Erin,  Tennessee? 

A.  Yes  sir. 

Q.  What  is  your  business? 

A.  Manufacturer  of  staves  and  lumber. 

Q.  How  long  have  you  been  in  business 
there? 

A.  Since  last  October. 

Q.  Erin  is  a  local  point  on  the  Louisville 
&  Nashville  Road,  is  it  not? 

A.  Yes  sir. 

Q.  You  have  hopes  of  doing  a  fair  business 
at  thatplace? 

A.  Yes  sir;  we  have  a  large  amount  of  lum- 
ber, there  and  have  invested  a  large  amount  of 
money  in  a  plant  there  with  the  expectation  of 
doing  a  large  business,  but  we  are  somewhat 
curtailed  now. 

Q.  In  what  way? 

A.  On  account  of  the  action  of  this  new  law, 
the  fourth  section. 

Q.  Has  it  affected  you  at  points  north  of  the 
river  where  you  want  to  ship? 

A.  Points  north  of  the  L.  &  N.;  yes  sir; 
eastern  and  northern  points. 

Q.  Your  shipments  go  long  distances,  do 
they  not? 

A.  Yes  sir;  the  majority  of  our  products; 
as  for  example  our  rate  to  Cleveland,  Ohio, 
has  been  increased  about  eight  cents  a  hundred 
pounds.  That  is  more  money  on  a  car  load  of 
staves  or  lumber  than  we  expect  to  make. 

Q.  That  is  about  $82  a  car? 

A.  Yes  sir.  There  is  no  stave  or  lumber 
man  in  the  country  that  is  getting  that  much 
money  on  a  car  load  of  stuff.    As  a  conse- 

auence  we*  have  either  got  to.get  lower  rates  or 
lut  up  shop. 

Q.  You  pay  a  higher  rate  to  all  those  points 
from  the  Ohio  River;  that  is,  there  is  a  rate 
fixed  based  on  the  rate  from  the  Ohio  River  as 
a  rule? 
A   Yes  sir. 

q!  So  that  you  do  not  have  any  better  rates 
from  your  station  than  th^  have  at  points  north 
of  the  Ohio? 
I     A.  Not  that  I  know  of . 
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Q.  In  other  words,  you  pay  a  higher  rate? 

A.  We  pay  a  higher  rate. 

Q.  Even  under  the  old  arrangement? 

A.  Tee  sir. 

Q.  And  the  price  fixed  north  of  the  Ohio 
River  by  reason  of  enforcing  the  long  and  short 
haul  practically  shuts  you  out  of  the  market? 

A.  That  is  what  it  amounts  to  exactly  sdr. 

By  the  Cliainiuui: 

Q.  Where  did  you  market  your  wares  north 
of  the  Ohio  River  before? 

A.  Our  market  in  the  past  has  been  Cleve- 
land, Pittsburgh,  Buffalo,  Philadelphia  and 
New  York. 

Q.  Did  you  find  a  market  this  side  of  Cleve- 
land? 

A.  We  found  a  limited  market  this  side. 

Q.  Did  you  pay  higher  rates  to  such  points 
than  you  were  paying  to  Cleveland? 

A.  Oh  no  sir.  As  for  example,  what  little 
stuff  we  market  in  Louisville  we  get  there  for 
eight  cents. 

Q.  Then  how  is  the  enforcement  of  the  new 
law  affecting  you? 

A.  Not  on  account  of  the  rates  below  the 
river.    It  is  above. 

Q.  How  does  it  affect  you?  I  don't  quite  un- 
derstand it? 

A.  It  affects  us  because  our  old  rates  have 
been  increased. 

(^  The  rates  are  increased,  but  has  it  any- 
thing to  do  with  the  long  and  short  haul 
clause? 

A.  That  is  what  the  freight  agents  of  these 
roads  tell  us.    I  know  of  of  no  other  cause. 

Q.  That  is  what  I  wanted  to  bring  out.  I 
wanted  to  see  what  the  trouble  was.  I  do  not 
understand  that  you  were  payine  higher  rates 
to  points  this  side  of  Cleveland  than  you  were 
to  Cleveland? 

A.  Oh  BO  sir. 

Q.  Then  the  change  to  Cleveland  does  not 
seem  to  be  connected  with  any  change  of  rates 
this  side  of  Cleveland  so  far  as  your  business  is 
concerned? 

A.  No  change  of  rates  on  the  Louisville  & 
Nashville  Road. 

Q.  Or  on  any  other  road? 

A.  Ye^-sir. 

Q.  Where? 

A.  For  instance,  before  this  law  went  into 
force  we  got  to  Cleveland  for  twenty  cents. 
Eight  cents  of  that  went  to  Louisville,  and  the 
balance  from  Louisville  on  to  Cleveland. 

Q.  I  have  asked  you  to  bring  out  the  fact 
how  that  was,  did  vou  have  to  pay  higher  rates 
to  any  point  this  side  of  Cleveland  than  you 
did  to  Cleveland.  I  understand  you -to  say 
you  did  not  If  not,  how  does  it  appear  to  you 
otherwise  than  by  the  statements  of  these  offi- 
cers that  the  increase  of  the  rates  to  Cleveland 
has  anything  to  do  with  this  clause  of  the  law? 

A.  I  don't  exactly  understand  your  proposi- 
tion. 

Q.  How  were  you  benefited  by  the  old  law, 
under  which  the  railroads  might  charge  less  to 
a  distant  point  than  to  a  point  nearer? 

A.  It  benefited  us  to  the  extent  that  we  were 
enabled  to  get,  as  I  say,  a  twenty  cent  rate 
through  to  Cleveland.  Now  we  are  not  able 
toeetit 

vt  But  this  side  of  Cleveland  you  did  not 
have  to  pay  any  higher  rate  than  that? 


A.  No  sir. 

Q.  Then  what  is  the  connection  between  the 
increase  of  the  rate  to  Cleveland  and  the  clause 
of  the  law  you  refer  to?  Can  you  see  any  nec- 
essary connection  there? 

A.  Yes  sir«  I  think  I  can. 

Q.  What  is  it? 

A.  For  instance,  as  I  started  to  say,  the  rate 
to  Louisville  is  eight  cents.  The  balance  of 
twenty  cents  went  to  the  connecting  lines  that 
took  that  freight  on  through.  Now  those 
connecting  lines  can't  do  the  work  for  the 
money. 

Q.  How  do  you  know? 

A.  They  say  they  cannot,  and  they  do  not 
do  it.  anyhow. 

By  Oammissumer  Schoonmaker: 

Q.  State  what  lines? 

A.  You  can  go  out  of  Louisville  in  that  di- 
rection by  the  Ohio,  Mississippi  and  Pennsyl- 
vania. 

Q.  Give  the  names  of  the  men  who  gave  you 
that  information? 

A.  The  general  freight  agent  of  the  L.  &N. 
was  one.  That  is  our  way  in  this  country  of 
gettingrates. 

Q.  Who  is  he? 

A.  J.  M.  Culp.  R  W.  Gkiger  was  another, 
the  general  freight  agent  of  the  Pennsylvania 
Line  out  of  Louisville. 

By  the  Chairman: 

Q.  That  is  all  you  know  about  it;  these  men 
told  you? 

A.  Yes  sir. 

By  Mr,  Baxter: 

Q.  You  get  the  rates  that  you  are  to  ship 
under  from  Mr.  Culp,  do  you  not? 

A.  Yes  sir. 

Q.  And  he  is  the  man  that  told  you  about 
the  rates  in  operation  now  under  which  you 
cannot  ship? 

A.  Yes  sir. 

By  the  Chairman:  I  do  not  question  at 
all  what  you  say  about  the  rates  that  thev 
charge  you  now;  but  what  I  want  to  know  Is 
what  you  know  of  this  increase  in  rates  bein^ 
in  any  way  connected  with  the  enforcement  of 
the  new  law? 

A.  All  I  know  about  that  is  what  the  rail- 
road officials  tell  me. 


William  Bnqno  appeared  before  the 
Commission  and  having  b^n  duly  sworn  was 
examined  as  follows: 

By  Mr,  Stahlman: 

Q.  You  are  a  resident  of  Erin? 

A  Yes  sir. 

Q.  What  kind  of  business  are  you  engaged 
in? 

A.  Manufacturer  of  lime  and  staves;  that  is, 
slack-barrel  material  and  merchandizing. 

Q.  To  what  section  of  country  do  you 
ship  the  products  of  your  lime-kilns? 

A.  I  believe  we  ship  now  into  eleven  differ- 
ent States^  principally  south,  but  we  do  reach 
Indiana,  Illinois  and  Kentucky. 

Q.  What  is  the  daily  or  monthly  product  of 
your  kiln? 

A.  Our  output  for  the  two  plants — there  is 
competition  there— is  something  like  125,000 
barrels  a  year. 

Q.  From  what  markets  do  you  come  in  com- 
petition with  lime? 
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A.  Our  sharpest  competition  is  on  tbe  Ohio 
Biyer  at  three  particular  points.  Memphis, 
Henderson,  Kentucky  and  Louisville ;  and 
«outh  at  New  Orleans,  Mobile  and  Vicksburg. 
When  we  ship  south  we  come  in  competition 
of  course  with  the  lime  manflfacturers  who 
ship  by  rail. 

Q.  The  railroads  have  been  in  the  habit  of 
maKing  you  a  reasonably  fair  rate  to  these 
points? 

A.  Yes  sir. 

Q.  In  order  to  enable  you  to  fairly  compete? 

A.  Tes  sir.  We  pay  a  less  rate  to  Memphis, 
LouisTille  and  Henderson  than  we  do  for 
shorter  points  between  our  place  and  those 
three  points. 

Q.  Is  not  that  the  case  as  to  New  Orleans? 

A.  I  think  so;  but  I  do  not  believe  I  can 
give  you  the  data  on  those  shipments. 

Q.  Will  the  rates  that  the  railroads  have 
ffiven  you  enable  you  to  send  your  lime  to 
Memphis,  Henderson,  Louisville,  New  Or- 
leans, Vicksburg  and  Mobile;  and  are  your 
rates  of  transportation  on  the  products  of  your 
kilns  any  less  than  the  transportation  rates  on 
the  rival  kUns  with  which  you  compete? 

A.  No  sir:  when  our  competitors  get  a  rate 
of  that  kind  it  is  public  property  in  our  office. 
When  they  apply  for  a  rate  and  set  it  we  get 
the  benefit  of  it.  and  when  we  apply  for  a  spe- 
cial rate  and  get  it  our  competitors  get  the 
benefit  of  it 

Q.  Tour  place  is  a  local  point  on  the  line  of 
the  Louisville  &  Nashville  Road? 

A.  Yes  sir;  between  Clarksville  and  Paris. 

Q.  How  do  your  rates  compare  with  the 
rates  of  your  competitors  from  other  points? 
Have  vou  any  better  rates? 

A.  Not  that  I  know  of.  I  do  not  think  we 
have  got  any  better  rates. 

Q.  Could  ^ou  stand  any  advance  in  rates 
ana  hold  a  fair  proportion  of  the  trade? 

A.  No;  for  this  reason:  For  instance,  in 
shipping  lime  to  Memphis  we  have  got  to  get 
the  lime  here  so  that  it  will  sell  at  a  certain 
figure,  and  we  take  it,  the  railroad  understands 
that,  because  they  give  us  a  rate  that  will 
justify  us,  by  handling  our  lime  close,  to  reach 
this  market.  If  the  rate  were  higher  we  could 
not  reach  it  at  all,  because  the  lime  sold  here 
in  competition  against  us  would  keep  us  out. 
We  could  not  reach  it  unless  the  railroad  com- 
pany would  help  us  to  meet  the  competition 
that  we  meet  here  in  Memphis. 

Q.  Tou  say  also  you  are  a  merchant? 

A.  Yes  sir. 

Y.  You  pay  local  rates  on  your  merchan- 
dise? 

A.  Yes  sir. 

Q.  And  have  no  special  privileges  that  other 
merchants  in  your  town  cannot  avail  of? 

A.  No  sir. 

Q.  Are  the  rates  to  and  from  your  town 
generally  satisfactory  to  your  business  people? 

A.  Yes  sir.  I  have  a  memorial  in  my  pocket 
from  all  the  merchants,  shippers  and  manu- 
facturers of  our  town,  sworn  to.  I  will  hand 
it  to  the  Chairman. 

Q.  Are  not  the  rates  from  Louisville  and 
Cincinnati  to  Memphis  on  merchandize  less 
than  they  are  to  Erin? 

A.  Yes  sir;  we  so  understand  it.  I  can  not 
speak  advisedly  on  that 


Q.  And  yet  you  are  satisfied? 

A.  Yes  sir;  our  people  feel  if  the  railroad 
company  wouldn't  help  our  business  our  town 
would  lie  damaged.  That  is  just  the  way  our 
people  feel. 

Q.  You  have  a  manufacturing  industry 
there  in  the  wav  of  staves,  barrels  and  lime 
that  is  the  life  of  your  town? 

A.  Yes  sir;  and  it  is  the  biggest  town  for 
its  size  I  think  in  the  South. 

By  Oommiasioner  Schoonmaker: 

Q.  How  large  is  your  town? 

A.  About  1,000  inhabitants. 

By  Mr.  Stahlman: 

Q.  It  has  grown  up  within  the  last  few 
years? 

A.  Yes  sir;  based  principally  on  the  lime 
industry;  and  here  recently  we  have  had  hirge 
lumber  manufactories. 

By  Oommisnan&r  Schoonnukker: 

Q.  Where  does  the  lime  come  from  that 
competes  with  you  at  Memphis? 

A.  It  is  brought  from  various  points.  It  is 
brought  from  the  Ohio  River.  The  Utica 
Ume  above  Louisville  is  our  sharpest  compet- 
itor on  the  river. 


M.  H.  Clark  appeared  before  the  Com- 
mission, and  having  been  duly  sworn  said: 

I  have  a  couple  of  individual  petitions,  and 
also  a  petition  from  the  Clarksville  Tobacco 
Board  of  Trade. 

By  Commissioner  Sckoonmaker: 

Q.  How  large  is  your  town? 

A.  It  has  a  population  of  about  6,000,  sir. 
We  do  the  largest  business  for  the  size  of  the 
town  of  any  town  in  the  United  States,  I  un- 
derstand. 

By  Mr,  Stahlman: 

Q.  It  is  a  large  leaf  tobacco  market? 

A.  Yes  sir;  it  is  the  second  largest  leaf 
tobacco  market  in  the  United  States. 

Q.  How  long  have  you  been  there? 

A.  I  went  there  in  January,  1855. 

Q.  Do  you  buy  a  large  proportion  of  the 
crop  annually? 

A.  I  am  the  largest  buyer  there,  sir. 

S.  What  is  the  value  of  the  crop  of  tobacco 
in  the  market  of  Clarksville? 

A.  It  was  estimated  last  year  at  about  $5,- 
000,000.  We  sold  between  35,000  and  40,000 
hogsheads. 

Q.  Is  much  of  the  tobacco  produced  in  that 
section  consumed  in  that  section? 

A.  Our  tobacco  is  entirely  export  tobacco. 
There  is  only  about  seven  to  nine  hundred 
hogsheads  used  in  the  United  States.  Every 
bit  of  it  seeks  the  seaboard. 

Q.  Does  a  good  proportion  of  your  tobacco 
eome  from  local  stations  into  Clarksville  to 
be  sold? 

A.  It  all  comes  from  local  stations  on  the 
Louisville  &  Nashville  Railroad,  except  a 
small  portion  which  comes  from  the  Cumber- 
land River,  up  and  down. 

Q.  Are  your  local  rates  into  Clarksville 
reasonable? 

A.  Yes  sir;  they  are.  We  have  made  them 
so.  The  Louisville  &  Nashville  Railroad 
don't  mi^e  our  rates  by  themselves.  Our  mer- 
chants help  to  make  them. 

Q.  Your  merchants  help  us  to  make  the 
rates? 
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A.  Of  Gonrae  they  do.  You  cm  not  make 
a  rate  for  ns  alone. 

Q.  We  do  not  diBCiimlnate  particularly  in 
your  faTor,  do  wc? 

A.  No  dr.  Ton  try  to  charge  us  too  much, 
and  we  try  to  have  it  hauled  for  less  than  cost, 
andwe  set  together.  In  1887  the  rate  of  freight 
from  Ciarksyille  to  New  York  was  $1.20. 
Now  we  ship  all  rail  at  52  cents,  and  we  ship 
hy  river  and  rail  at  49  by  one  route,  and  by 
river  and  rail  another  route  at  44.  That  has 
been  the  reduction  since  1867.  From  1855  to 
1861  we  shipped  our  crop  entirely  to  New  Or- 
leans, but  a  smaUportion  of  it  went  from  New 
Orleans  to  New  York.  There  it  went  by  sea. 
The  sea  freight  varied  from  nothing  to  $15  a 
hogshead.  1  have  had  tobacco  omled  from 
New  Orleans  to  New  York  for  nothing,  taken 
as  ballast;  and  I  have  paid  $15  a  hogshead, 
which  is  nearly  a  dollar  a  hundred  from  New 
Orleans  to  New  York. 

By  Ckfmmissioner  Sehoonrnmhepi 

Q.  What  line  do  you  ship  by  to  New  York? 

A.  We  ahip  by  every  line.  I  have  shipped 
tobacco  to  New  x  ork  by  way  of  New  Orleans. 
I  have  shipped  it  by  way  of  Savannah.  I 
haveshippeait  by  way  of  Norfolk.  I  have 
shipped  it  by  way  of  Cairo.  I  have  shipped 
it  by  way  of  EvansviUe,  Cincinnati,  Iiouis- 
viUe,  Wheeling,  Pittsburgh,  and  some  of  it 
has  eone  through  into  Canada  and  come  back 
to  New  York  in  that  w^.  We  ship  by  the 
cheapest  route;  and  therefore  our  board  peti- 
tions that  YOU  shall  allow  us  still  to  have  our 
hands  untied  to  make  the  best  trade  and  bar- 
gain we  can.  We  consider  we  are  able  to  take 
care  of  ourselves,  and  therefore  we  do  not  need 
government  protection.  The  advantage  that 
we  have  is  that  we  have  a  competitive  line  of 
transportation  which  nothing  can  take  from 
us,  which  is  the  Cumberland  River,  and  with 
that  we  can  always  control  our  through  freight 
rates  to  the  seaboard  in  every  direction. 

By  Mr.  Stahlman: 

Q.  You  have  no  better  arrangement  for  mak- 
ing your  shipments,  although  you  are  a  large 
shipper,  than  anybody  else  at  Cflarksville  ? 

A.  No  sir,  the  rates  are  made  public  for  all 
shippers.  I  was  asked  the  question  the  other 
day  by  a  Swiss  house  for  whom  we  have  bought 
for  twenty-eight  years,  if  thev  saved  their  sUp- 
ments  and  accumulated  and  ffot  as  much  as 
Hftj  hogsheads  at  a  time  could  I  get  them  a 
better  rate  than  for  three  and  five  hogsheads 
at  a  time.  I  explained  to  them  that  we  some- 
times shipped  a  thousand,  fifteen  hundred  or 
two  thousand  hogsheads  at  a  time,  and  the  rate 
was  the  same  for  two  and  three  thousand  as  for 
one,  because  the  car  does  not  leave  Clarksville 
until  it  is  loaded.  It  may  have  one  hogshead 
forme  and  eleven  for  somebody  else,  which  fills 
the  car.  Therateisthesameforonehogsheadas 
for  a  thousand.  We  all  know  what  the  rate  is. 
It  is  a  public  rate.  We  have  different  transpor- 
tation lines  of  freight  and  we  have  our  choice. 
We  can  ship  bv  the  Jellico  route  by  way  of 
Norfolk,  or  ship  part  l^  the  other  River  route 
which  goes  by  way  of  Evansville,  or  all  rail 
and  work  through  the  trunk  lines. 

Q.  You  always  have  enough  tobacco  to  load 
a  car  at  Clarksville? 

A.  Yes  sir. 

Q.  Or  five  or  ten  cars? 
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A.  Yes  sir. 

Q.  That  is  not  the  case  with  local  Btattons, 
is  it? 

A.  No  sir. 

Q.  They  ship  in  small  quantities,  one,  two» 
three,  four  and  five  hogsheads? 

A.  Yes  sir;  necessarily. 

H.  D.  MeHenry  appeared  before  the  Com- 
mission and  having  be^  duly  sworn  was  ex- 
anUned  as  follows: 

By  Mr,  Cwmmfaa: 

Q.  Where  do  you  reside? 

A.  I  reside  at  Hartford,  Western  Kentucky, 
near  to  the  line  of  the  Chesapeake,  Ohio  & 
Southwestern  Railroad. 

Q.  What  is  your  business? 

A.  I  am  en^iged  in  a  good  manv  things.  I 
am  a  lawver  by  profession  and  meddle  in  poli- 
tics a  little;  but  I  suppose  you  want  to  ask  me 
about  the  coal  business. 

Q.  Yes;  I  am  not  wanting  any  politics  now. 

A.  I  am  the  president  of  and  principal  owner 
in  two  coal  mines  in  the  western  coal  fields  of 
Kentucky,  through  which  the  Chesapeake, 
Ohio  &  Southwestern  Railroad  runs  between 
here  and  Louisville.  Through  that  same  coal 
field  the  Louisville  &  Nashville  Railroad  has 
two  lines,  one  to  Russellville  and  Owensboro, 
and  what  is  (Milled  the  St.  Louis  &  Nashville 
Railroad,  which  runs  through  that  same  coal 
field.  I  have  neither  of  mv  mines  on  the 
Louisville  &  Nashville  Railroad.  I  know 
something  of  their  business,  however,  as  both 
roads  ship  to  Louisville  I  believe  and  certainly 
to  this  point  at  the  same  rates,  the  distance 
being  aTOut  the  same.  Thev  bring  coal  from 
that  coal  field  here  to  the  City  of  Memphis. 

Q.  State  the  principal  places  where  you  find 
consumption  for  your  coal? 

.A.  I  suppose  most  of  it  goes  to  Louisville 
from  that  coal  field.  Memphis  has  got  to  be 
a  very  large  consumer.  I  have  shipped  a  great 
deal  of  coal  by  the  Mobile  &  Ohio  Railroad. 
I  have  had  the  contract  for  furnishing  them 
all  the  coal  that  that  road  consumes  for  a  great 
many  years,  but  recently  I  have  lost  the  con- 
tract. I  ship  to  Paducah  and  to  all  the  points 
between  here  and  Louisville  on  both  lines  of 
road. 

Q.  State  whether  or  not  you  are  acouainted 
with  the  rales  prevailing  in  the  Memphis  mar- 
ket for  coal  prior  to  the  time  that  the  railroad 
opened  up  to  your  mine  in  that  vicinity  an 
opportunitv  to  ship  that  product  into  this  mar- 
ket, and  what  change,  if  any,  has  been  made 
in  the  market  price  of  coal  by  reason  of  your 
competition  in  this  market? 

A.  Of  course  I  never  sold  any  coal  in  Mem- 
phis until  our  road  reached  this  place,  although 
I  had  been  in  the  coal  businees  for  a  good  many 
years  shipping  to  Louisville.    I  have  under- 
stood that  the  rate  of  coal  has  been  brought 
down  nearly  one  half.    The  Louisville  &  Nash- 
ville Company  came  into  Memphis  with  coal 
just  about  the  time  our  road  came  through, 
and  then  she  came  into  the  coal  business  and 
when  we  commenced  bringing  the  Kentucky 
coal  here,  I  think  the  price  was  brought  down 
in  Memphis  nearly  one  half.    I  do  not  mean 
it  came  down  suddenly  to  one  half,  but  it 
stands  to  day  about  one-half  of  what  it  did 
then. 
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Q.  I  believe  you  connect  with  the  Mobile  & 
Ohio  Railroad  at  Rives  Station? 

A.  OhyesBir. 

Q.  State  whether  or  not  you  come  into  com- 
petition with  coal  along  any  parts  of  that  road 
other  than  where  the  supply  of  your  coal  is 
derived  from? 

A.  Tee  sir;  I  do  that  where  we  cross  the 
Illinois  Central  Railroad.  There  is  one  thing 
I  want  to  state  to  the  Commission  right  here: 
I  have  been  furnishing  the  Mobile  &  Ohio 
Railroad  coal  for  at  least  twelve  years.  They 
consume  all  the  coal  on  the  whole  line  of  road 
that  they  bought  from  me.  Recently  they 
have  extended  their  line  from  Columbus,  Ken- 
tucky, and  bought  a  line  up  to  St.  Louis.  They 
get  coal  now  probably  at  about  the  same  dis- 
tance from  Rives  Station  as  if  they  took  it  from 
McHenry,  one  of  my  mines;  and  unless  our 
railroad  can  give  me  a  rate  that  is  a  very  low 
rate,  at  least  half  of  what  they  have  heretofore 
been  charging,  I  will  lose  that  contract  and 
can't  get  that  contract,  because  they  have  got 
coal  on  their  own  road.  The  superintendent 
of  the  road  said  to  me,  that  mine  was  a  better 
coal  and  he  preferred  to  get  it  if  my  rate  would 
come  down  in  the  rate  oi  transportation  to  a- 
bout  the  figure  that  it  cost  them  to  haul  it; 
that  they  would  then  take  a  large  amount  of 
coal  from  me.  That  was  a  few  months  ago. 
That  matter  is  in  abeyance  yet.  I  don't  know 
the  rates  of  coal  to  the  different  points  here 
from  mv  coal  mines.  I  know  what  it  is  to 
Memphis.  It  is  now  $1 .  40.  It  has  been  $1 .  60. 
It  will  necessarilv  be  within  a  year  from  now. 
I  am  satisfied,  with  the  competition  of  some  of 
these  Alabama  coal  fields,  one  dollar  and  pro- 
bablv  less  than  a  dollar  for  transportation  to 
the  City  of  Memphis.  I  suppose  tnis  law  will 
not  apply  to  the  City  of  Louisville;  but  if  the 
same  principle  applied  to  Louisville  and  we 
are  cut  off  from  Louisville  and  Memphis  I  con- 
sider half  of  the  value  of  the  coal  property  in 
our  coal  field  taken  from  us,  financially  by 
reason  of  the  rule. 

By  the  Chairman: 

Q.  Will  you  tell  us  something  about  how 
that  is  going  to  be  accomplishecT;  how  it  can 
result? 

A.  There  is  a  coal  road,  or  a  railroad,  run- 
ning out  to  a  coal  field,  that  will  be  completed 
in  about  a  year. 

Q.  Where? 

A.  I  don't  know  the  point. 

Mr,  Cwmming.  Holly  Springs  and  Tupelo, 
in  the  direction  of  Birmingham. 

Q.  It  is  opening  some  new  coal  mines? 

A.  Yes  sir;  and  then  we  will  be  cut  off  from 
this  trade  entirely,  unless  they  bring  the  rates 
down  to  a  point  which  will  be  much  lower 
than  they  are  now. 

Q.  If  I  understand  you,  the  Alabama  coal 
field  will  be  open  for  the  Memphis  market  by 
the  new  railroad,  much  nearer  to  Memphis 
than  your  coal  mines  are  in  Kentucky? 

A.  Yes  sir. 

Q.  And  that  the  same  rate  per  ton  per  mile 
of  haul  will  allow  them  to  get  into  Memphis  at 
a  much  cheaper  rate  than  you  can? 

A.  Yes  sir. 

The  Chairman.  What  has  this  testimony 
to  do  with  the  investigation?    Why  do  you 


bring  such  testimony?  Is  there  anything  in 
the  new  law  that  requires  the  same  rate  of 
charge  per  mile  on  railroads? 

ifr.  Cummins.  None  whatever;  but  I  sup- 
pose the  underlying  question  here,  well  reo* 
ognized,  is  that  the  shortest  line  to  any  market 
makes  the  rate  for  that  market. 

The  Chairman.  Undoubtedly;  but  what 
has  that  to  do  with  the  law? 

Mr.  Cummins.  We  are  looking  to  the  ef- 
fect of  the  law  so  as  to  see  what  we  are  to  come 
to. 

The  Chairman.  Yes;  but  I  do  not  see 
that  this  testimony  has  asy  bearing  upon  this 
investigation. 

Mr,  Cummins.  I  want  to  say  that  the  coal 
fields  of  Kentucky  are  supplying  the  Memphis 
market  and  the  other  markets  mentioned,  at 
lower  rates  than  to  intermediate  stations — 

The  Clukirman.  And  now  the  opening  of 
a  new  line  interferes  with  it? 

Mr,  Cummins.  And  will  force  them  to  se- 
cure still  lower  rates,  or  else  be  shut  out.  In 
that  way  we  show  the  necessity  for  some  inter- 
vention by  the  Commission. 

The  Chairman.  Ask  any  specific  ques^ 
tion  and  let  us  see  what  bearing  it  has. 

By  Mr,  Cummins: 

Q.  Are  your  mines  furnished  lower  rates  to 
these  competitive  points,  such  as  the  Mobile 
&  Ohio  Railroad,  than  to  intermediate  places? 

A.  Yes  sir;  they  furnished  me  when  I  fur- 
nished the  Mobile  &  Ohio  Railroad  under  that 
contract,  a  lower  rate  than  they  furnished  to 
some  points  between  the  mines  and  the  point  of 
delivery  from  Rives.  Now  on  that  haul  that 
would  give  me  a  lower  rate  than  they  woold 
five  some  of  the  local  points  between ;  less  for 
me  long  haul  than  they  charge  for  the  short. 

Q.  Was  not  that  the  same  case  with  regard 
to  the  Memphis  coal? 

A.  Yes  su". 

Q.  If  the  Mobile  &  Ohio  rate  and  the  Mem- 

Ehis  rate  were  advanced  to  tke  same  rate  that 
I  charged  to  the  intermediate  stations,  could 
you  put  your  coal  into  those  markets? 

A.  No  sir. 

Q.  Suppose  your  Kentucky  mines  are  shut 
off  from  supplying  these  competitive  markets. 
What  would  tie  the  result  and  effect  upon  your 
miniufl;  interests? 

A.  It  would  cut  down  our  output  very  se- 
riously; so  much  so  as  to  make  the  value  of 
the  property  less;  and  the  same  principle  ap- 
plied to  the  eastern  end  of  the  road  would 
make  our  property  almost  valueless. 

Q.  Would  it  not  also  result  in  a  serious  im- 
pairment of  the  value  of  property  by  throwing 
out  of  employment  larse  numbers  of  laborers 
now  engaged  in  the  industry? 

A.  That  of  course  it  would  do.  There  are 
about  ten  or  twelve  mines  on  the  line  of  that 
road  and  if  we  furnish  these  competitive  points 
nothing  and  are  cut  off  from  the  competitive 
points — I  am  running  two  local  mines,  and  I 
can  furnish  the  whole  local  supply  from  Louis- 
ville to  Memphis  myself  and  take  a  contract  to 
doit. 

By  the  Chairman: 

Q.  What  are  your  rates  to  Memphis? 

A.  $1.40  a  ton. 

Q.  What  is  the  distance? 
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A.  It  is  about  two  hundred  and  seventy 
miles.  The  coal  field  is  fifty  miles  wide  and 
it  is  narrow  along. 

Q.  What  are  the  highest  rates  for  any  sta- 
tion between? 

A.  I  do  not  know.  Very  recently  I  don't 
know  of  any  point  where  they  charge  more 
than  $1.40  just  now.  Ck>ing  east  thev  make  a 
Tery  great  difference.  Coal  is  hauled  at  forty 
cents  a  ton  from  McHenry  to  the  City  of  Louis- 
Til  ie»  a  distance  one  hundred  and  ten  or  one 
hundred  and  fifteen  miles,  and  they  charge  as 
much  as  a  dollar  between  McHenry  and  Louis 
Tllle.  At  Louisville  sometimes  the  price  goes 
op  as  high  as  a  dollar,  and  even  above  that. 

Q.  Do  vou  understand  they  are  charging  you 
for  carrying  coal  to  Louisviile  for  what  it  costs 
them? 

t  A.  I  expect,  sir,  they  carry  it  for  less  than  it 
costs  them,  that  is  in  the  summer  time,  and 
that  trade  is  very  valuable  to  us.  In  the  sum- 
mer, when  we  liave  got  no  local  orders,  it  en- 
ikbles  us  to  run  our  mines,  and  the  railroads, 
having  the  cars,  I  understand,  they  take  it  for 
actuafiy  less  than  the  cost  of  hauling. 

Q.  If  they  take  it  for  still  less  it  is  all  the 
more  to  your  advantage? 

A.  Tes  sir.  When  the  price  goes  up  in 
liOuisviUe  they  raise  the  price  of  transportation 
on  us  immediately — as  the  price  goes  up. 

By  Mr,  Commiiis: 

Q.  Is  Beaver  Dam  a  station  on  the  Chesa- 
peake, Ohio  &  Southwestern  Railroad? 

A.  Yes  sir. 

Q.  I  have  here  a  petition  signed  by  persons 
there.  Do  you  know  those  persons?  (Exhib- 
iting petition  to  witness.) 

A.  Tes  sir:  I  know  them  all.  They  are 
merchants  and  tobacco  shippers. 

Q  Do  those  names  comprise  pretty  well  the 
business  men  of  the  town? 

A.  Tes  sir;  they  are  pretty  ffood  representa- 
tives of  the  business,  it  is  a  little  village,  and 
that  takes  about  all  of  them — ^I  believe  about 
t^\  of  the  commercial  men  there. 

Q.  I  have  here  a  petition  from  the  Town  of 
Hartford.  That  is  your  own  town,  I  believe, 
four  miles  off  the  railroad? 

A.  Tes  sir. 

Q.  Look  at  the  signatures  to  that  petition 
and  tell  us  who  the  men  are? 

A.  They  are  the  largest  merchants  and  to- 
bacco shippers  in  our  town. 

Q.  I  have  another  one  from  McHenry.  Is 
that  a  station  upon  that  line  of  railroad? 

A.  Yes  sir;  that  is  where  my  coal  mines  are. 

Q.  The  petition  is  signed  by  the  superintend- 
ent of  the  McHenry  Coal  Company? 

A.  Tes  sir;  the  superintendent  of  the  com- 
panv. 

Mr.  Cmmmins.  I  will  now  present  these 
petitions  to  the  Commission. 

By  Mr,  Stahlman; 

Q.  I  understood  you  to  say  the  low  rates  to 
Louisville  benefitted  you  very  much? 

A.  Tes  sir. 

Q.  Is  it  not  true  that  you  have  an  arrange- 
ment with  the  railroad  whereby  you  have  prac- 
tically to  put  your  price  of  coal  down  to  a  low 
figure,  and  the  railroad  puts  down  its  trans- 
portation to  a  low  figure,  fixing  a  minimum  in 
each  case. 

A.  Tes  sir. 
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Q.  And  as  the  price  of  coal  advances  in 
Louisville  the  railroad  freight  advances  a  little 
and  your  profits  advance  a  little? 

A.  Tes  sir;  we  furnish  coal  to  the  Louis- 
ville market  at  less  than  the  cost  of  production, 
frequently. 

By  the  Chairman: 

Q.  Do  you  furnish  the  coal  for  less  than  the 
cost  of  production  at  these  intermediate  sta- 
tions between  your  mines  and  Louisville? 

A.  No  sir. 

Q.  Tou  make  your  profit  off  of  those? 

A.  We  don't  ship  to  those  points  any  coal 
that  amounts  to  anything  except  in  the  fall 
and  winter  season.  This  low  priced  coal  to 
Louisville  is  shipped  in  May,  June  and  July, 
when  there  is  no  coal  shipped,  scarcely,  to  tho 
local  points  along  the  line  of  Uie  road,  and  we 
are  doing  nothing. 

Q.  When  you  do  ship  to  them  you  get  a 
pretty  ^ood  profit,  do  you  not? 

A.  Yes  sir;  we  get  a  reasonable  profit. 

Q.  And  the  railroad  does  too  does  it  not? 

A.  They  have  a  reasonable  profit,  I  suppose. 
We  ship  the  same  to  those  points  the  whole 
year  round.    There  is  no  change  in  it. 

Q.  Tou  understand  the  railroad  company 
carries  it  for  you  for  less  than  the  cost,  some- 
times? 

A.  Sometimes  it  does. 

Q.  And  at  the  same  time  you  furnish  coal 
without  cost? 

A.  At  less  than  cost  of  production.  I  will 
state  in  connection  with  that,  if  you  will  per- 
mit me,  the  price  of  the  coal  at  the  different 
points  between  McHenry  and  Louisville — 
that  coal  is  furnished  at  a  satisfactory  price 
at  all  those  towns  along  the  line  of  tho  road. 
I  have  never  heard  any  complaint  about  the 
price  of  coal.  It  is  put  upon  the  track  along 
about  nine  or  ten  cents  a  bushel.  I  live  six 
miles  from  my  mines  and  I  put  coal  to  those 
points  a  hundred  miles  from  McHenry  as 
cheap  as  I  can  get  it  to  my  own  coal  house  at 
Hartford.  I  put  it  to  Louisville  much  cheaper, 
and  I  put  it  to  Memphis  as  cheap  as  I  can  get 
it  in  my  own  coal  house  at  Hartford  where  I 
live. 

By  Mr,  Cumniiiis: 

Q.  Six  miles  from  your  mines? 

A.  Tes  sir.  I  have  to  haul  it  in  a  wagon. 
We  have  no  railroad.  I  have  been  in  the  coal 
business  ever  since  our  road  started,  and  I 
have  never  heard  any  serious  complaint  of  the 
people.  There  are  very  few  manufactories 
along  the  line  of  the  road.  We  are  always 
competing  with  the  coal  men  and  we  bring  it 
down  tolerably  low.  Sometimes  there  is  a 
little  boom  in  coal  and  we  get  the  advantage 
of  it  and  put  it  up;  but  generally  we  put  it 
through  all  the  towns  at  about  the  same  rate, 
winter  and  summer. 

Q.  What  was  the  lowest  rate  per  ton  on  coal 
carried  at  any  time  to  Louisville,  when  you  say 
it  was  a  loss  to  the  railroad  company? 

A.  Forty  cents. 

Q.  What  is  the  average  load  per  car? 

A.  They  have  cars  now  that  take  twenty- 
five  tons.-  I  suppose  twenty  tons  is  the  aver- 
age.   They  have  some  eighteen  ton  cars. 

Q,  That  would  then  be  $8  per  car  of  freight 
charges? 

A.  Tes  sir. 
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Q.  The  prices  baye  generally  been  sagging 
for  some  time  past,  bave  they  not? 

A.  Yes  sir;  it  does  not  pay.  It  pays  here 
less  than  at  any  point  we  ship  to. 

Q.  If  you  were  charged  the  same  rates  to 
Memphis  that  you  are  being  charged  to  inter- 
mediate points,  you  could  not  do  any  business, 
could  you? 

A.  We  can  barely  do  business  now. 

Q.  Do  you  ship  coal  to  Nashville? 

A.  Tes  sir. 

Q.  Do  you  como  in  competition  there  with 
coal  from  Tennessee  mines? 

A.  Yes  sir;  sharp  competition. 

Q.  Very  sharp? 

A.  Yes  sir. 

Q.  There  is  also  some  Pittsburgh  coal  com- 
ing into  Nashville  bv  river? 

A.  Yes  sir;  considerable. 

Q.  If  the  railroad  was  to  charge  you  the 
same  rate  into  Nashville  that  it  charged  to  in- 
termediate points,  do  you  think  you  could  com- 
pete successfully  with  Nashville? 

A  Oh  no  sir;  we  could  not  stall. 

F.  W*  Cook  appeared  before  the  Commis- 
sion and  having  been  duly  sworn  said: 

Will  your  honorable  body  allow  me  to  make 
a  few  remarks? 

The  Chairman.  Any  statement  of  fact 
you  desire  to  make,  you  can  make. 

The  Witness*  Mr.  Chairman  and  gentle- 
men of  the  Commission:  We  appear  before 
yoor  committee  as  a  committee  which  repre- 
sents the  business  men's  association  of  Evans- 
viUe,  Indiana,  and  also  are  the  bearers  of  a  pe- 
tition signed  by  nearly  1,000  citizens  of  Evans- 
ville.  EvansviUe  is  a  city  of  about  50,000  in- 
habitants, the  center  of  a  great  ^in  produc- 
ing country,  and  her  maniSractunne  industries 
are  very  extensive.  Her  principfu  traffic  is 
with  the  South,  which  has  been  built  up  at  a 
great  expense  to  her  merchants  and  manufact- 
urers. The  enforcement  of  the  long  and  short 
haul  clause  of  the  Interstate  Bill  would  destroy 
all  at  one  stroke.  We  pray  therefore  that  your 
honorable  bodv  will  give  our  petition  your  fa- 
vorable consideration,  and  permanently  sus- 
pend the  operation  of  the  fourth  section  of  the 
bUl  so  far  as  relates  to  the  Louisville  &  Nash- 
ville and  southern  lines.  The  principal  prod- 
uct of  our  manufactures  go  to  the  sea  coast 
for  distribution.  We  there  come  in  contact 
with  water  traffic,  and  the  steamers  would  nat- 
urally destroy  all  of  our  trade.  Those  sea  coast 
cities  are  our  distributing  points.  We  would 
pray  to  have  postponed  the  enforcement  of  that 
clause. 

By  the  Chairman: 

Q.  What  is  your  business? 

A  I  am  a  brewer. 

By  Mr.  J,  B.  Racker: 

Q.  To  what  extent  do  vou  brew? 

A.  About  50,000  barrels  a  year. 

Q.  How  much  do  vou  send  away  from 
Evansville,  and  where  does  it  go? 

A.  Principally  to  the  South. 

Q.  What  parte  of  the  South? 

A.  It  goes  to  almost  every  State  in  the  South. 

Q.  Name  some  of  the  principal  pointe? 

A  Pensacola,  Jacksonville,  Montgomery, 
New  Orleans  and  Mobile. 

Q.  Over  what  route? 
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A.  Over  the  L.  &.  N. 

Q.  Have  you  any  other  means  of  transporta- 
tion for  your  beer? 

A.  No. 

Q.  Why? 

A.  Because  we  have  no  other  connection 
with  a  road. 

Q.  Could  you  not  transport  your  product  by 
water? 

A  We  couldn't  transport  our  goods  by  water. 
They  are  perishable,  and  have  got  to  be  packed 
in  ice,  ana  we  must  ship  them  by  rail. 

Q.  What  is  the  output  per  year  of  the  brew* 
ing  interest  in  Evansville? 

A.  I  suppose  about  $700,000  or  $1,000,000. 
I  think  the  manufacturing  interests  of  the  City 
of  Evansville  will  run  up  to  from  seven  to  ten 
million  dollars. 

Q.  You  speak  now  of  the  general  manufact- 
uring interesto? 

A.  All.  We  have  ten  large  fiuniture  fac- 
tories. We  have  large  milling  intereste.  We 
have  a  very  extensive  hominy  and  grito  mill 
that  send  all  their  manufacture  to  the  sea  coast 
cities.  There  is  the  distributing  point  for  their 
product. 

Q.  What  effect  would  the  application  of  the 
law  as  passed  by  Congress,  so  far  as  the  fourth 
clause  is  concerned,  have  upon  your  business? 

A.  It  would  have  a  very  disastrous  effect. 
It  would  cut  us  off  entirely. 

Q.  From  your  southern  trade? 

A.  Yes  sir. 

By  Mr.  Stahlman: 

Q.  Do  you  know  anything  about  the  nature 
or  extent  of  the  grain  or  milling  business  at 
Evansville? 

A.  Mr.  Heilman  is  here,  and  if  you  will  call 
him  he  can  give  you  the  particulars.  He  is  one 
of  the  committee. 


Georee  P.  Heilman  appeared  before  the 
Commission,  and  having  been  duly  sworn  waa 
examined  as  follows 

By  Mr.  Stahlman: 

Q.  You  reside  at  Evansville? 

A.  I  do. 

Q.  What  is  the  character  of  the  business  in 
which  you  are  engaged? 

A.  I  am  engaged  in  milling. 

Q.  Shipping  nour  to  the  south? 

A.  No  sir;  making  hominy  grits  and  meal. 

Q.  Do  you  ship  quite  largely  to  southern 
coast  pointe? 

A.  Yes  sir;  very  largely. 

Q.  And  the  rates  of  transportation  are  lower 
from  Evansville  to  southern  coast  pointe  than 
to  interior  pointe? 

A.  They  are. 

Q.  Can  you  stand  any  advance  of  rates  to  the 
coast? 

A.  I  do  not  think  we  could  stend  any  ma- 
terial advance.  If  rates  were  advanced  ma- 
terially I  think  it  would  cut  us  off  from  the 
distribution  to  coast  pointe  because  of  the  fact 
that  our  old  competitors  who  have  a  much  more 
limited  supply  of  grain  than  we  have,  would 
come  in,  and  a  very  considerable  portion  of  the 
season  bar  us  out. 

Q.  Do  you  ship  any  grite  and  hominy  ta 
New  Orleans? 

A.  We  ship  there  very  largely. 
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Q.  You  do  not  ship  by  rail,  do  you? 

A.  We  ship  by  rail  to  New  Orleans  alto- 
gether. 

Q.  The  rates  are  very  low  to  New  Orleans? 

A.  They  are  very  low;  yes  sir. 

Q.  If  they  were  advanced  any  the  chances 
are  the  railroad  would  not  get  much  of  the 
business,  would  it? 

A.  No  sir;  the  railroad  could  not  get  it  if 
there  was  an  advance  of  three  cents  a  barrel. 

Q.  Do  you  ship  to  Mobile? 

A.  We  ship  to  Mobile  also;  yes  sir. 

Q.  The  rates  between  Evansville  and  Mo- 
bile and  New  Orleans  are  lower  than  they  are 
to  intermediate  points? 

A.  They  are;  yes  sir. 

Q.  If  the  through  rates  were  advanced  to 
intermediate  points  approximately,  do  you 
think  vou  could  do  any  business  in  Mobile  or 
New  Orleans  by  rail? 

A.  No  sir;  we  could  not. 

By  Mr,  Racker: 

Q.  What  is  your  output  per  year? 

A.  Our  output  last  year  was  a  little  rising  a 
hundred  thousand  barrels.  This  year  it  will 
be  considerable  larger. 

Q.  Do  vou  know  how  many  flouring  mills 
there  are  in  Evansville? 

A.  Eight  or  nine. 

Q.  Where  is  their  principal  trade? 

A.  Their  principal  trade  for  two  years  has 
l)een  in  the  South. 

Q.  Do  you  know  about  how  many  barrels 
they  manufacture  during  the  year? 

A.  I  can  approximate  It. 

Q.  As  near  as  you  can. 

A.  I  think  they  make  between  a  hundred 
and  fifty  and  two  hundred  thousand  barrels. 

Q.  Your  father  is  very  prominently  con- 
nected with  the  iron  business  there,  is  he  not? 

A.  He  is. 

Q.  Do  you  know  anything  with  regard  to  the 
business  of  manufacturing  iron;  as  to  how 
^uch  business  there  is,  ana  where  it  goes? 

A.  Yes.  His  business,  however,  does  not 
go  to  sea  coast  points.  It  does  not  extend 
verv  far  into  the  South. 

Q.  There  are  two  large  plough  factories 
there,  are  there  not? 

A.  There  are. 

Q.  Where  do  those  ploughs  go? 

A.  Those  ploughs,  a  great  many  of  them, 
1^0  to  the  South,  l)ut  they  don't  go  very  far 
fiito  the  interior  of  the  South. 

Q.  Do  they  not  go  into  Texas? 

A.  They  do  go  into  Texas,  considerable 
-quantities  of  them;  but  the  plough  business  of 
Evansville  is  confined  to  the  territory,  mainly, 
adjacent  to  the  Mississippi  River. 

W.  W.  Shelby  appeared  before  the  Com- 
mission, and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr,  Stahlman: 

Q.  You  reside  at  Henderson,  Kentucky,  do 
you  not? 

A.  Yes  sir. 

Q.  What  business  are  you  engaged  in? 

A.  Tobacco  and  milling. 

Q.  You  are  a  miller  of  grain? 

A.  Com  goods. 

Q.  You  make  meal  and  flour,  do  you? 

A.  QriU. 


Q.  And  ship  to  the  South? 

A.  Yes  sir. 

Q.  Coast  points? 

A.  Nine  tenths  of  my  goods  go  to  coast 
points. 

Q.  If  the  rates  were  advanced,  what  effect 
would  it  have  on  your  business? 

A.  Unless  thev  were  advanced  on  northern 
millers  we  would  have  to  quit.  It  is  barely  a 
living  as  it  is. 

Q.  The  northern  millers  do  not  all  ship 
your  way,  do  they? 

A.  No  sir.  There  are  two  or  three  large 
mills  in  Baltimore  and  in  Indianapolis  there 
are  two  or  three.  They  enjoy  now,  I  think, 
lower  rates  of  freight  than  we  do  to  northern 
points. 

Q.  The  Baltimore  mills  have  lower  rates  to 
the  coast  than  you  have? 

A.  There  are  times  when  they  can   ship 

foods  to  the  south  as  ballast;  that  is,  my  bro- 
er  so  reports  to  me,  and  it  has  been  done  in 
fact.  We  can't  stand  any  higher  rates  than 
we  now  pay. 

Q.  As  to  your  tobacco  business  and  the  to- 
bacco trade  of  Henderson  generally:  Please 
explain. 

A.  Ours  is  a  peculiar  business.  It  is  what 
we  call  stemming.  We  are  stemmers.  We 
pull  the  stems  from  the  leaf.  We  prepare 
solely  for  the  English  market  and  export  alto- 
gether. The  City  of  Henderson  owns  two 
thirds  of  all  the  strips  sent  to  England.  The 
reason  we  stem  it  is  because  of  the  high  duty 
in  England.  It  is  some  seventy-eight  cents  a 
pound.  All  the  dark  tobacco  grown  in  the 
United  States  is  exported;  every  bit  of  it. 
There  are  three  grades  grown,  "burly",  "cigar- 
leaf'  and  "darr'.  The  burly  is  used  by  the 
American  people.  The  dark  tobacco  is  all  ex- 
ported to  England,  Germany  and  the  different 
regions. 

D.  Henderson  is  having  a  right  prosperous 
trade  in  that  line? 

A.  Yes  sir;  it  is  the  largest  stemming  point 
in  the  United  States. 

Q.  Is  there  much  grain  shipped  to  the  South 
from  Henderson? 

A.  Oh,  yes  sir:  I  ship  a  good  deal  myself. 

Q.  That  goes  South? 

A.  Yes  sir;  Henderson  is  really  the  center  of 
the  Ohio  Valley.  Take  fifty  miles  below  and 
fifty  miles  above,  and  fifty  miles  behind,  and 
she  covers  the  belt. 

Q.  With  any  fair  adjustment  Henderson 
ought  to  do  a  good  business? 

A.  It  ought  to  do  a  splendid  business.  My 
business  has  doubled  since  this  law  was 
passed.  It  has  cut  off  rebates  at  St.  Louis,  and 
enabled  me  to  do  something. 

Q.  Then  this  law  has  done  you  good? 

A.  Yes  sir;  I  am  loading  five  cars  a  day 
now,  and  a  month  ago  I  was  loading  two. 

Q.  You  are  not  getting  any  rebates  on  your 
shipments,  are  you? 

A.  I  never  could  get  them,  but  St.  Louis 
could.  They  were  selling  goods  where  I 
couldn't  sell  them,  and  I  was  one  hundred  and 
fifty  miles  nearer  than  they  were;  and  the  only 
presumption  I  had  was  that  they  were  getting 
rebates.    I  could  think  of  nothing  else. 

Q.  You  ship  a  good  deal  of  grain  to  the 
coast? 
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A.  Yes  sir;  I  have  a  boat  of  my  own,  and 
when  I  am  not  engaged  in  bringing  corn  to 
my  own  mill,  I  buy  grain  and  send  it  off. 

Q.  If  your  rates  on  grain  to  the  coast  were 
advanced  approximately  to  the  rates  to  the  in- 
terior at  Atlanta  and  Augusta,  what  effect  do 
you  think  it  would  have? 

A.  Mine  is  wholly  coast  business,  and  I 
'don't  think  we  could  do  anything  at  any  of 
those  distributive  points.  Take  Charleston. 
She  will  take  nearly  olie  hundred  thousand 
barrels  of  grits.  Augusta  don't  buy  any  grits. 
I  do  not  8eil  three  cars  a  year  or  a  car  a  year 
at  Atlanta.  I  do  not  sell  a  car  a  year  at  Mont- 
gomery. It  is  the  coast  points  and  the  islands. 
We  sell  to  the  islands  too.  They  use  those 
grit  goods  altogether. 

Q.  The  rates  on  grits  and  flour  are  practi- 
cally the  same? 

A.  They  are  the  same;  ves  sir. 

The  Chairman*    Is  tnere  anything  more? 

The  Witness.  Here  is  a  memoriafby  our 
people.  It  is  signed  by  all  those  interes&d  in 
transportation  at  several  places  on  the  road 
between  Henderson  and  Nashville. 

Q.  You  have  some  petitions  from  local  sta- 
tions? 

A.  Yes  sir;  our  people  are  interested — most 
of  them.  In  a  word,  our  people  control  the 
4»trip  trade. 

Q.  Your  people  are  interested  in  this  ques- 
tion? 

A.  Yes  sir.  Last  year  I  shipped  my  strips 
on  your  cars,  by  the  Chesapeake  &  Ohio,  to 
Norfolk  and  London.  We  are  expecting  that 
route  to  develop  fully  this  year  and  sent  at 
least  half  our  strips  that  route  last  year. 
With  proper  encouragement,  It  being  nearer 
to  us  than  any  other  sea  coast  point,  we  expect 
probably  the  larger  part  will  go  that  way  this 
O'ear. 


U*  W«  Armstron^^  appeared  before  the 
Commission  and  having  been  duly  sworn  was 
examined  as  follows 

By  Mr.  Rucker: 

Q.  What  ia  your  business? 

A.  Furniture. 

Q;  Where  do  you  reside? 

A.  Evansville,  Indiana. 

Q.  How  many  furniture  factories  are  there 
in  EvansviUe? 

A.  Fifteen  furniture  and  furniture  special- 
ties. 

Q.  What  is  the  amount  of  the  output  of 
iurniture  about  as  near  as  you  can  estimate  it? 

A.  About  $1,000,000. 

Q.  Is  it  shipped  away  from  there? 

A.  Yes  sir. 

<2.  In  what  direction? 

A.  Most  of  it,  I  should  judge,  is  shipped 
away  from  there  under  the  fourth  clause;  at 
least  one  half  of  it  would  come  under  the  head 
of  the  long  haul. 

Q.  What  States  does  it  go  to;  all  the  South- 
cru  States? 

A.  Yes  sir. 

Q.  As  far  as  Texas? 

A.  What  I  have  reference  to,  the  long  haul, 
would  be  beyond  the  Tennessee  line.  In  the 
southeast  and  southwest,  to  Texas. 

Q.  What  proportion  of  it  goes  south  of  Ev- 
ansville? 

Intkb  8* 


A.  I  would  Judge  five  sixths  of  it. 

Q.  In  what  States? 

A.  In  all  the  Southern  States.  It  covers  the 
entire  southern  territory. 

Q.  Is  there  any  trade  to  California? 

A.  There  is  not  much  to  California. 

Q.  What  other  industry  in  wood  is  there 
there? 

A.  There  are  three  large  plough  factories 
there. 

Q.  I  am  speaking  of  wood.  How  many  saw 
mills  have  you? 

A.  I  don't  know  as  I  could  tell. 

Q.  About  how  many,  as  near  as  you  can 
come  at  it? 

A.  My  judgment  is  at  least  eight  or  nine. 

Q.  Do  you  know  how  much  they  saw  per 
day? 

A.  Some  of  them  about  100,000  feet  and 
some  of  them  not  quite  so  much.  There  is 
two  or  three  that  probably  would  average 
75,000  feet  a  day. 

Q.  Most  of  that  material  goes  South,  I  sup- 
pose? 

A.  No  sir;  the  lumber  goes  east. 

Mr.  Stahlman.  I  have  a  petition  which 
was  left  with  me  by  some  gentlemen  from 
Paris, .  which  I  would  be  glad  to  have  filed  with 
the  Commission.  It  represents  the  business 
interests  of  Paris,  Tennessee. 


Benjamin  F.  Mitchell  appeared  before 
the  Commission,  and  having  been  duly  sworn 
was  examined  as  follows 

By.  Mr.  Cummins: 

Q.  Where  do  you  live? 

A.  At  Louisville,  Kentucky. 

Q.  What  is  your  business? 

A.  I  occupy  the  position  of  General  Freight 
Agent  of  the  western  division  of  the  Newport 
News  &  Mississippi  Valley  R.  R. 

Q.  That  is  the  line  of  road  known  as  the 
Chesapeake,  Ohio  &  Southwestern,  between 
Louisville  and  Memphis,  is  it  not? 

A.  Yes  sir. 

Q.  State  whether  you  are  acquainted  with 
the  signatures  of  the  principal  persons  in  busi- 
ness at  the  various  way  stations  along  that  line 
of  railroad. 

A.  I  am;  yes  sir. 

Q.  Do  you  know  the  principal  shippers  at 
the  various  intermediate  noncompetitive 
points  there? 

A.  I  do. 

Q.  As  well  as  those  at  Louisville,  Paducah, 
Memphis,  and  the  principal  competitive  points? 

A.  Yes  sir. 

Q.  Tell  the  Commission  whether  the  bundle 
of  petitions  I  hold  in  my  hand  contains  the 
names  of  nearly  all  the  shippers  of  freight  at 

?our  intermediate  stations  as  well  as  a  very 
air  representation  of  those  at  Louisville,  Pa- 
ducah, and  Memphis. 

The  Witness.    Is  it  the  lot  of  petitions  I 
gave  you? 
Mr,  Cummins*    Yes  sir. 
A.  Yes  sir,  they  do. 

Mr.  Cummins.  I  want  to  present  a  num- 
ber of  petitions.  They  are  all  pretty  much  in 
the  same  phraseology,  and  come  from  Louis- 
ville, Paducah,  and  from  every  intermediate 
noncompetitive  way  station  along  the  line  of 
I  that  railroad  between  Louisville  and  Memphis. 
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As  the  witDess  has  said,  they  coatain  the  sig- 
natures of  nearlv  all  the  shippers  of  freight 
along  that  line  of  road,  all  asklDg  the  Commis- 
sion to  suspend  the  fourth  section  of  the  Law, 
so  far  as  that  road  is  concerned. 

By  the  Chairman : 

Q.  How  were  those  petitions  obtained? 

A.  They  were  obtained  by  sending  them  to 

§  agents,  and  the  agents  asking  the  people  to 
Tve  us  their  signatures  if  they  were  willing  to 
0  80. 

By  Mr   Cmiiiiiins : 

Q.  Please  state  to  the  Commission  at  what 
points,  if  at  all,  your  line  of  road  meets  with 
competition  by  water  carriers? 

A.  We  are  effected  bjr  water  transportation 
from  Louisville  west  fifty  miles,  particularly 
at  West  PoIaU,  located  upon  the  Ohio  River 
and  Salt  River.  We  then  come  in  competi- 
tion at  Rockport  with  Qreen  River;  then  at 
Eddyville  with  the  Tennessee;  at  Kuttawa 
with  the  Cumberland;  at  Paducah,  Ky.,  with 
the  Ohio;  at  Obion,  Tenn.,  with  the  streams 
tributary  with  the  Mississippi;  at  Woodstock 
with  the  Mississippi  River,  and  thence  to  Mem- 
phis. 

Q.  And  also  at  Dyersburff? 

A.  At  Dyersburg,  with  the  Mississippi  Riv- 
er also. 

Q.  If  I  understand  your  tariff,  that  you 
have  filed  with  the  .Commission,  you  make 
lower  rates  to  those  points  than  you  do  to  in- 
termediate noncompetitive  points;  is  that  true? 

A.  We  do,  from  the  fact  that  we  are  forced 
to  make  our  rates  lower  to  competitive  points 
to  meet  the  rates  offered  by  steamboat  trans- 
portation, or  else  not  vary  the  business. 

Q.  Is  that  making  of  a  lower  rate  at  those 
points  through  any  desire  on  the  part  of  your- 
self or  the  management  of  that  road  to  foster 
and  build  up  the  business  of  those  places  at 
the  expense  of  other  noncompetitive  or  way 
points? 

A.  'No  sir;  it  is  simply  to  carry  our  share  of 
the  business  and  protect  the  interests  of  our 
local  stations  east  and  west  in  either  direction, 
giving  the  local  people  upon  the  line  of  our 
road  the  benefit  of  the  lowest  rate  that  can  be 
made  by  using  competition  with  the  river,  giv- 
ing each  point,  east  and  west,  the  local  rate 
that  belongs  to  it. 

Q.  Have  you  any  special  rates  in  favor  of 
any  person  or  any  locality,  except  as  thus  con- 
trolled by  this  water  competition? 

A.  We  have  no  special  rates  furnished  to 
anyone.  All  rates  we  make  less  than  the  tar- 
iff are  for  the  benefit  of  all  shippers,  and  are 
special  to  none.  In  other  words,  we  have  no 
specials  for  individuals. 

Q.  Please  state  to  the  Commission  the  re- 
spective tonnage,  local  and  through,  of  your 
line  of  road  during  the  past  calendar  year. 

A.  I  would  have  to  ask  what  you  desire  to 
get  at? 

Q.  How  many  tons  of  through  freieht  do 
you  carry,  and  how  many  tons  of  local  freight 
do  you  carry? 

Tlie  Chairmaii.  You  can  have  those  sta- 
tistics made  and  handed  in  afterwards. 

Mr,  Cammiiui.  You  can  give  us  the  re- 
spective amounts,  and  tell  us  which  are  the 
larger. 

The  Witness.    The  local  business  is  much 


the  largest;  that  is,  as  between  the  local  and 
throufl^,  the  local  is  the  largest 

Q.  How  much  larger?  Was  it  not  double 
your  through  business? 

A.  More  than  double. 

Q.  Can  you  not  tell  the  Commission  what  your 
average  local  rate  earns  you  per  ton  per  milef 

A.  About  two  and  three  quarters  cents. 

Q.  How  much  were  your  earnings  upon^ 
through  freight  carried  per  ton  per  mfle? 

A.  One  dollar  and«ighty-four  cents. 

Q.  I  mean  the  rate  per  ton  per  mile? 

A.  Oh,  I  have  given  the  wrong  figures.  1 
should  have  said  .669  of  a  cent. 

Q.  Nearly  .7  of  a  cent? 

A.  Yes  sir;  I  had  the  wrong  paper. 

Q.  You  say  your  local  tonnage  was  more- 
than  double  that  of  your  through  tonnage? 

A.  Yes  sir. 

Q.  You  say  your  receipts  on  local  freights 
were  more  than  double,  or  say  treble,  that  of 
your  throuffh  receipts? 

A.  Yes  sir. 

Q.  Tell  the  Commission  whether,  if  you 
have  to  grade  either  your  throueh  rates  up  to- 
your  local,  or  your  local  rates  down  to  your 
through,  to  bring  the  two  together,  which 
could  be  done  ana  in  what  way  you  could  level 
them,  practically  speaking. 

A.  We  would  certainly  be  compelled  to- 
grade  our  through  business  up  to  our  local. 
We  could  not  aflnSrd  to  sacrifice  our  local  for 
our  throuffh  freight.  We  consider  the  work 
on  through  business  about  one  half  what  it  la- 
on  local,  and  we  can  afford  to  do  it  for  muctk 
less  than  we  can  afford  to  do  the  local  busi- 
ness. 

Q.  What  you  mean  is  that  the  cost  of  ser- 
vice is  about  one  half,  in  carrying  the  througb 
freight,  of  what  it  is  in  carrrying  the  lo^ 
freight? 

A.  Yes  sir. 

Q.  Have  you  been  along  that  line  of  road 
and  through  that  country  often  enough  to  be* 
able  to  state  to  the  Commission  whether  or  not 
you  are  so  acquainted  with  the  volume  of  bus- 
iness in  the  local  territory  through  which  it 
runs  that  you  could,  by  any  inducement  in  re- 
ducing looil  rates  to  the  basis  of  through  rates, 
so  increase  the  volume  of  local  business  as  to- 
repay  the  losses  in  the  rates  by  such  reduc- 
tion? 

A.  That  would  be  an  absolute  impossibility, 
for  the  business  does  not  exist  there.  We 
could  not  increase  the  local,  and  could  not  in- 
crease the  Uirough  business  sufi^ciently  to> 
compensate  us  for  the  loss  on  the  local,  if  the 
rates  were  reduced  to  compare  with  the  rates 
on  through  business. 

Q.  I  believe  your  revenue  from  the  hand- 
ling of  through  freight  during  the  past  was 
somewhat  over  $400,000  out  of  a  total  earn- 
ings from  freight  of  from  $1,200,000  to  1,400,- 
OC^? 

A.  Yes  sir. 

Q.  Suppose  you  advance  your  through  rates 
to  your  local,  how  much  of  that  through  busi- 
ness would  you  retain? 

A.  We  would  not  retain  any  of  it.  We 
would  not  expect  people  to  ship  by  us  at 
double  what  it  would  cost  them  to  ship  by 
other  routes. 

Q.  What  would  be  the  effect  on  that  line  of 
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road  if  it  were  to  loee  that  through  line  of  bus* 
inesB? 

A.  It  would  simply  bankrupt,  sir. 

Q.  State  to  the  Commission  whether  or  not 
the  larger  portion  of  your  through  freights  are 
not  lo(£aed  by  the  shipper,  or  do  not  come  to 
jDOu  in  loaded  cars  from  your  connections,  and 
go  on  loaded  cars  to  your  connections  beyond 
your  line? 

A.  That  is  generally  the  case;  we  rarely 
handle  our  through  business.  It  is  handled 
Almost  entirely  by  the  shipper,  or  by  our  con- 
nections. We  do  nothing  but  hitch  on  to  it 
4tDd  haul  it  from  one  one  place  to  another. 

Q.  Is  it  not  a  fact  that  the  trunk  lines  north 
of  the  Ohio  River  are  trjring  to  enforce  the 
long  and  short  haul  rule  of  charging  less  for 
any  long  haul  than  for  any  intermediate  short 
haul? 

A.  That  is  the  information  we  gather  from 
them  and  their  tarifEs  demonstrate  that  such 
is  the  case. 

Q.  Will  not  the  effect  of  enforcing  such  a 
rule  as  that  be  to  put  the  weaker  and  shorter 
lines  at  the  mercy  of  the  trunk  lines? 

A.  Yes  sir;  and  I  think  that  is  their  desire. 

Q.  What  is  the  size  of  Paducah,  Ky.,  as  to 
population? 

A.  About  15,000. 

Q.  As  between  these  competing  lines  (your 
road  and  the  river)  which  is  the  controlling 
factor? 

A.  The  river  lines  make  tbe  rates  at  all 
times,  and  we  either  have  to  follow  them  or 
come  near  to  them,  or  we  lose  the  business. 
The  water  lines  name  the  rates  of  transporta- 
tion. 

The  Chalrmaiu  It  is  not  necessary  to 
spend  time  on  ttiat. 

Q.  Please  state  whether  or  not,  immediately 
tipon  the  passage  or  going  into  effect  of  this 
Act  of  Congress,  the  river  lines  with  whom 
you  are  in  competition  did  not  at  once  advance 
tlieir  rates? 

A.  They  did  sir. 

Q.  As  soon  as  you  made  competitive  rates  to 
those  points  again  what  was  their  course? 

A.  They  reduced  their  rates  to  meet  us. 

By  Oommisnaner  Morrison: 

Q.  By  through  rates  you  mean  rates  to  all 
competitive  points,  do  you  not? 

A.  Yes  sir. 

Q.  And  to  competitive  points  you  haul 
about  one  fourth  as  much  to  the  local  points? 

A.  Our  through  business  consists  of  what 
business  we  ham  from  Louisville  to  Memphis, 
and  at  the  some  time  what  we  receive  from 
our  connections. 

Q.  You  only  mean  on  your  road  from  one 
end  to  the  other? 

A.  On  our  road  from  Louisville  to  Memphis. 

Q.  You  do  not  count  any  of  those  points  be- 
tween Memphis  and  Louisville? 

A.  We  consider  the  river  points  competitive 
points,  because  we  come  in  competiUon  with 
the  river  lines.  We  do  not  call  that  through 
business,  though. 

Q.  How  do  you  regard  that  in  the  estimate 
of  your  revenue? 

A.  That  is  local. 

By  CknHmi$9i(mer  Walker: 

Q.  If  freight  comes  to  Memphis  and  is  not 
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delivered  to  any  other  road,  do  you  call  that 
local? 

A.  We  call  that  local,  although  our  rates  are 
less  in  such  cases,  to  meet  competition  by 
river. 

Q.  It  does  not  make  any  difference  what  the 
rates  are  in  determining  whether  it  is  local  or 
through,  does  it? 

A.  It  is  local  on  our  line. 

Q.  It  is  local  if  it  goes  off  at  a  station  on 
your  line,  or  comes  on  at  a  station  on  your 
line;  and  it  is  through,  if  it  is  delivered  to  some 
other  carrier? 

A.  Yes  sir. 


"LogSLu  J3L  Roots  appeared  before  the  Com- 
mission, and  having  bieen  duly  sworn  said: 

My  name  is  Logan  H.  Roots.  I  live  in  Lit- 
tle Rock,  Arkansas.  My  principal  business  is 
that  of  a  banker,  interested,  however,  in  man- 
ufactures and  other  industries.  I  was  sent 
here  as  one  of  a  committee  from  the  City  of 
Little  Rock,  but  upon  reaching  here  we  were 
told  that  the  citizens  were  not  expected  to 
make  the  applications,  and  now  we  have  the 

gleasure  of  saying  that  an  application  is  made 
y  the  Memphis  &  Little  Rock  Railroad  for 
a  suspension  of  the  fourth  section  in  so  far  as 
it  relates  to  business  coming  to  our  city.    Our 
city  has  had  a  prosperous  growth,  and  we  were 
budding  into  one  of  those  real  estate  booms 
there  about  six  weeks  ago,  but  about  a  month 
ago  there  came  a  sort  of  frost  that  blighted  us. 
A  large  cloud  overshadowed  us.    We  did  not 
know  exactly  what  the  trouble  was  at  first. 
Our  wholesale  merchants  were  compelled  to 
draw  off  their  commercial   travelers.     Our 
flouring  mill,  quite  a  manufacturing  establish- 
ment, had  to  stop*    Our  large  cooperage  estab- 
lishment found  itself  unable  to  proceed  with 
its  business  until  there  came  by  you  a  suspen- 
sion of  the  effect  of  this  clause  so  far  as  it  re- 
lated to  the  transcontinental  routes,  as  its  ship- 
ments are  largely  to  California.    Under  these 
circumstances  our  Board  of  Trade  called  a 
meeting  of  all  the  business  men,  and  they 
selected  a  committee,  of  which  I  was  madfe 
chairman,  to  interview  you  at  the  first  favor- 
able opportunity,  with  a  view  to  having  you 
make  a  suspension  of  that  clause  so  far  as  it 
related  to  the  transportation   over  the  rail- 
roads coming  to  Little  Rock.    As  other  tes- 
timony will  be  adduced  in  behalf  of  this  ap- 
plication, I  shall  not  detain   you   only   to 
speak  of  one  or  two  especial  reasons  why  we 
think  Little  Rock  should  have  the  suspension 
in  behalf  of  the  railroads  entering  there.    I  do 
not  mean  in  behalf  of  the  railroads  coming 
there,  but  that  the  railroads  should  make  it  in 
behalf  of  Little  Rock  and  its  tributary  points. 
While  the  railroads  have  always  treated  us 
with  reasonable  and  considerate  care  to  foster 
our  industries,  we  are  not  here  to  plead  on  be- 
half of  the  railroads,  but  on  behalf  of  our- 
selves.   When  I  say  ourselves  I  do  not  mean 
the  people  of  Little  Rock,  because  we  would 
not  ask  for  Little  Rock  that  which  we  did  not 
think  would  be  beneficial  to  the  whole  State. 
But  our  people  have  gone  to  Little  Rock,  and 
have  Uiere  invested  their  money  in  wharves 
and  in  warehouses.    They  have  brought  to- 
gether there  that  which  is  necessary  for  the 
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conduct  of  business  at  a  business  center. 
They  have  far  more  capital  than  is  necessary 
for  a  mere  local  trade.  They  have  warehouses 
and  other  appliances  that  would  be  wholly 
unnecessary  were  it  confined  to  the  smaller 
area  of  business  to  be  done  at  a  provincial 
town.  They  have  fostered  the  outstanding 
communities.  They  have  cared  for  them  when 
Uiey  could  not  be  cared  for  at  more  distant 
points,  and  they  have  become  dependencies 
upon  this  place.  We  think  that  all  of  these 
citizens  who  have  become  dependent  on  Little 
Rock  as  a  distributing  center,  as  well  as  we 
ourselves,  have  a  rieht  to  say  that  we  have  es- 
tablished this  as  a  distributing  center,  and  that 
no  power  of  Congress  ought  to  have  the  right 
to  destroy  that  which  we  have  thus  created. 
I  am  not  ffoing  to  dwell  Ions  upon  any  one 
topic  at  this  late  hour.  I  claim  that  the  citi- 
zens of  Arkansas  have  established  this  distrib- 
uting center,  and  that  this  bill  enforced  will 
destroy  it,  and  thereby  destroy  that  which  we 
have  created.  In  addition  to  that,  I  claim  not 
only  our  created  rights, but  our  inherent  rights. 
We  went  there  and  settled  upon  the  bank  of 
that  river.  We  are  entitled  to  the  benefits 
which  that  river  gives  us  for  transporting,  for 
ingress  and  egress  of  supplies.  CkymmiMianer 
Bragg  knows  that  the  all  wise  Providence  has 
been  very  liberal  in  supplving  Arkansas.  We 
have  a  great  many  valuable  sources  of  wealth 
and  sources  of  health  that  other  States  do  not 
have.  We  have  springs,  for  example,  that  are 
unsurpassed  in  the  world,  the  Eureka  Springs 
and  the  Hot  Springs.  We  say  without  tear  of 
contradiction  that  the  Congress  of  the  United 
States  has  Just  as  much  right  to  go  and  cement 
the  springs  over  at  Hot  Springs  and  Eureka 
Springs  as  they  have  a  right  to  stop  the  flow  of 
the  Arkansas  Kiver.  We  say  the  enforcement 
of  this  Interstate  Commerce  Bill  in  effect  dams 
up  the  Arkansas  River,  and  destroys  it  so  far 
as  we  are  concerned  as  a  source  of  transporta- 
tion. Then  we  say  without  fear  of  contradic- 
tion that  we  have  the  inherent  right,  located 
upon  that  spot,  to  have  the  benefit  of  the  trans- 
portation which  that  river  gives.  I  have  heard 
several  intimations  today  *' You  can  have  it, 
because  all  they  have  to  do  is  to  reduce  the 
rates  between.'^ 

I  ought  to  have  mentioned,  in  speaking  of 
our  accrued  rights,  that  when  our  little  city 
had  less  than  five  thousand  people,  she  voted 
$100,000  in  bonds  to  the  aid  of  this  railroad 
whidi  has  been  such  a  source  of  expense  and 
trial  to  its  owners  from  that  day  to  this.  lu 
addition  to  that  $100,000  which  that  city  voted, 
for  which  she  taxed  herself  and  the  interest  on 
it,and  has  paid  in  full  for  the  benefit  of  having 
this  Memphis  &  Little  Rock  Railroad,  her  cit- 
izens came  forward  and  as  far  as  was  in  their 
power  they  aided  and  donated  toward  the 
construction  of  this  line  of  railroad.  That 
line  of  railroad  goes  for  forty  miles  where  it 
almost  might  as  well  go  through  a  tunnel,  so 
far  as  its  business  is  concerned.  For  that  forty 
miles  it  is  perhaps  as  expensive  a  road  to 
maintain  as  there  is  in  the  United  States.  The 
other  eighty  odd  miles  has  local  business  upon 
it  which  is  four  times  the  amount  of  the  through 
business  from  Memphis  and  Little  Rock,  it 
don't  need  anv  arj^ument  upon  my  part  to  show 
that  that  road  with  that  expensive  portion  to 


maintain,  and  with  that  large  proportion  of 
local  business  in  comparison  with  the  through, 
business,  if  she  must  sacrifice  that  which  ia 
necessary  for  her  maintenance,  either  on  the 
through  business  or  on  the  local  business, 
must  sacrifice  the  through  business.  Steam- 
boats run  from  this  point  directly  to  Little- 
Rock,  down  the  Mississippi,  and  up  the  Ar- 
kansas, and  vice  f)ersa,  thus  competing  direct- 
ly with  that  line  for  through  business.  Now 
if  you  say  to  that  line  "You  must  not  take- 
freight  to  Little  Rock  at  a  rate  which  will 
compete  with  the  steamboat  line  unless  yoa 
will  take  it  to  all  intermediate  points  for  that** 
you  virtually  say  to  that  line  **You  must  not 
take  any  business  for  Little  Rock."  We  Uiere* 
by  lose  either  the  benefit  of  the  railroad,  for 
which  our  people  have  paid  their  money,  or 
we  lose  Uie  benefit  of  the  river  route.  We  say 
that  losing  the  railroad  is  about  equal  to  losing 
the  river.  You  say  they  might  raise  their 
prices.  Well,  it  has  already  been  demonstrat- 
ed. Every  person  in  the  city  knows  that  the 
steamboats  will  cut  under,  but  when  there- 
comes  a  limit  to  what  they  can  put  their  prices- 
at,  the  steamboats  will  come  up  to  it,  regardless 
of  how  much  that  is.  However  high  they  put 
it,  the  steamboats  will  necessarily  follow  the 
lead.  They  will  do  so  because  they  are  like- 
everybody  else.  They  want  to  make  all  the 
money  they  can. 

One  other  point.  In  our  city  we  have  va- 
rious manufactures.  For  example,  we  have 
a  mill  to  which  I  alluded  that  brings  wheat 
from  abroad,  grinds  it  into  fiour  and  sells  it  in 
that  community.  That  mill  is  stopped  be- 
cause it  cannot  pay  for  that  wheat  the  price- 
that  other  people  can  pay  for  it  nearer  a  mar- 
ket. I  have  heard  several  allusions  today  ta 
the  fact,  **Well,  that  must  be  to  somebody 
else's  detriment."  On  the  contrary,  the  man 
gets  more  for  that  "v^heat  when  he  comes  U> 
the  competition  of  the  Little  Rock  mill  to  buy 
from  him,  and  the  party  who  buys  the  flour 
gets  it  at  a  less  rate,so  Uiat  strange  and  anom- 
alous as  it  may  seem  by  this  system,  the  seller 
gets  more,  and  the  consumer  gets  it  at  a  leas- 
price.  So  I  might  speak  of  every  industry, 
which  with  us  Is  an  industry  that  either 
sends  its  products  far  abroad,  or  procures 
its  material  from  far  abroad.  I  have  spokei^ 
of  the  mill  which  buys  its  wheat  at  a 
distance.  Our  cotton  mills,  which  get  their 
cotton  at  home,  have  to  ship  their  product 
away.  If  they  cannot  have  a  rate  to  enable 
them  to  compete  with  the  manufacturers  of 
the  East,  of  course  their  business  cannot  be 
conducted  with  profit.  And  yet  I  say  in  every 
instance  where  the  product  goes  abroad,«or 
where  that  which  is  manufactured  comes  from, 
abroad,  by  the  maintenance  of  these  competing 
rates,  in  every  instance  it  gives  the  producer 
more,  and  at  the  same  time  gives  the  consum- 
er the  product  at  a  less  price. 

There  are  many  things  I  might  talk  about  in  a. 
a  general  way,  but  I  am  going  to  confine  myself 
entirely  to  our  interests  rightherein  Little  Rock, 
because  it  is  for  Little  S^k  and  not  for  anj 
railroad  or  any  other  community  I  am  here  to^ 
say  a  word,  i  claim  that  whenever  legislaUoa 
or  anything  else  interferes  to  make  a  man  pay* 
more  for  that  which  he  wants  to  consume,  or 
prevents  the  producer  getting  as  much  for  that 
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which  he  wishes  to  sell,  it  is  in  the  wrong  di- 
rection, and  the  longer  it  travels  in  that  way 
the  more  damage  wul  be  done;  and  the  sooner 
therefore  it  is  stopped,  the  sooner  justice  will 
be  done.    I  might  talk  all  night,  but  there  are 

Iust  three  points  in  behalf  of  Little  Rock  that 
want  to  present  to  this  Commission:  First, 
that  we  have  acquired  the  right  of  competition 
in  Little  Rock.  Second,  that  we  hare  the  in- 
herent right  given  us  by  the  God  of  nature, 
when  he  gave  us  that  river  bank  to  settle  up- 
on. Thinl,  if  vou  don't  give  us  the  competi- 
tion, vou  thereby  prevent"  us  from  having  our 
just  nghts  in  securing  for  that  which  we  have 
produced  the  most  that  can  be  obtained  for  it, 
.and  for  that  which  we  have  to  purchase  the 
best  price  at  which  we  can  obtain  it.  With 
those  three  points,  I  hope  this  Commission, 
without  waiting  for  the  railroad  to  urge  you, 
will  give  us  the  permission;  because  it  was  sug- 
gest^ to  me,  for  example,  that  unless  the  rail- 
roads asked  for  it,  you  are  not  going  to  do  it 
Our  railroads  have  got  in  such  a  clever  sort  of 
way  listening  to  our  reasonable  requests,  if 
tbev  never  asked  for  this  at  all  and  you  grant- 
ed it  to  the  City  of  Little  Rock,  I  would  guar- 
anty where  our  business  men  presented  It  to 
them  they  would  so  for  acquieoe  as  to  give  us 
a  concession  in  present  rates.  I  am  not  so 
familiar  with  the  Iron  Mountain  Road,  al- 
though I  have  some  financial  interest  in  it;  but 
I  am  sure  when  you  have  heard  their  state- 
ment on  oath,  that  they  cannot  reduce  their 
through  rates  and  compete  with  the  steam- 
hoiOsand  maintain  their  railroad  with  their 
local  rates  reduced  to  that  minimum,  you  will 
mai  their  request.  Let  me  say  in  behalf  of 
Little  Rock  that  I  find  here  but  one  exception 
in  ^e  whole  State  of  Arkansas  to  a  desire  to 
rep^  this  clause.  I  might  say  more  than  one 
exception,  because  I  know  of  several  instances 
— Uiat  is,  our  furniture  factories,  which  get  all 
they  make  at  home.  They  make  their  prod- 
uct at  home  and  find  their  consumers  there. 
Why  do  they  want  this  Uw?  For  the  simple 
reason  that  they  expect  to  sell  a  bedstead  for 
50  per  cent  more  than  they  did  when  they 
had  competition  from  other  places.  What  I 
have  alluded  to  was  those  industries  where  it 
had  to  come  in  from  abroad,  or  go  abroad  to 
find  a  market,  I  will  admit  that  a  manufactur- 
ing establishment  which  is  entirely  local  as  to 
the  raw  material  and  local  in  its  market,  will 
naturall V  be  in  favor  of  selling  to  the  people  for 
a  good  deal  more  than  they  sold  before,  and 
therefore  want  to  keep  out  all  competition  pos- 
sible. I  did  not  intend  to  detain  you  as  long  as 
I  have.  As  there  is  another  member  of  the 
committee  here,  if  you  please  go  on  and  hear 
him,  I  would  like  to  have  him  testify. 

By  ifr.  Weaiherford: 

Q.  I  wish  you  would  state  the  length  of  the 
Memphis  &  Little  Rock  Railroad  and  the  num- 
ber of  different  navigable  rivers  that  it  has  to 
come  in  direct  competition  with. 

Tlie  Chairman.  That  is  stated  here  un- 
der oath. 

By  OommiuioTwr  Braff^ 

Q.  What  is  the  population  of  Little  Rock? 

A.  We  claim  about  25,000. 

Q.  Is  it  situated  upon  the  Arkansas  River? 

A.  It  is  situated  upon  the  Arkansas  River. 

Q.  About  how  far  from  its  mouth? 

Irteb  S. 


A.  About  one  hundred  and  sevens-five  or 
two  hundred  miles. 

Q.  The  Arkansas  River  is  navigable  up  ta 
Little  Rock? 

A.  Yes  sir;  they  have  freight  rates  right 
there  now. 

Q.  Tou  have  a  line  of  packets  running  be- 
tween Memphis  and  Little  Rock? 

A.  There  is  not  at  present  a  line  of  packeta 
running  from  Memphis  to  Little  Rock. 
They  run  to  Pine  Bluffs,  where  they  run  what 
thev  call  in  this  country  deep  draught  boats, 
and.  there  there  is  a  railroad  direct  to  Little 
Rock,  forty  miles. 

Q.  What  railroads  have  vou  at  Little  Rockf 

A.  We  have  the  Memphis  &  Little  Rock,  of 
which  we  are  now  speaking,  and  then  going 
around  by  the  west  we  have  the  St  C^uis, 
Iron  Mountain  &  Southern  that  comes  from 
St.  Louis. 

Q.  Where  does  it  go  after  leaving  Little 
Rock? 

A.  It  runs  on  to  Texarkana,  and  then  con- 
nects with  the  Texas  &  Pacific.  Then  we  have 
the  Little  Rock  &  Fort  Smith  Railroad,  which 
goes  from  Little  Rock  to  Fort  Smith,  up  the 
Arkansas  Valley.  Then  we  have  on  the  south 
as  we  come  around  the  southern  end  of  the  St. 
Louis,  Iron  Mountain  &  Southern,  cominfl^ 
from  St.  Louis — and  we  have  what  is  called 
the  Little  Rock  &  Mississippi  River  &  Texas, 
which  runs  from  Little  Rock  to  Arkansas  City 
on  the  Mississippi  River. 

Q.  Are  those  all  the  railtoads  that  come  in- 
to Little  Rock? 

A.  If  you  will  ask  me  that  question  twelve 
months  hence  I  hope  I  can  answer  you  about 
one  half  at  present 

Q.  What  are  your  rates  on  cotton  from  Lit- 
tle Rock  to  New  York? 

A.  One  of  our  committee  who  is  familiar 
with  rates  will  be  placed  on  the  stand.  I  am 
not  aufait  on  the  rates. 

Q.  How  long  have  you  been  living  at  Little 
Rock? 

A.  Fifteen  years. 

Q.  What  business  are  you  engaged  in  there? 

A.  My  principal  business  is  banking.  I  am 
president  of  the  First  National  Bank. 

€•  F«  Penael  appeared  before  the  Com- 
mission and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr,  Roots: 

Q.  You  are  another  member  of  the  committee 
that  was  appointed  by  the  business  men  of 
Little  Rock  to  cfidl  upon  this  Commission? 

A.  Yes  sir. 

Q.  Will  you  please  give  your  business? 

A.  I  am  principally  engaged  in  the  whole^ 
sale  grocery  business. 

Q.  Will  vou  give  them  a  little  idea  of  the 
amount  of  business  that  you  do  in  your  gro- 
cery trade? 

A.  About  $800,000  a  year. 

Q.  How  long  have  you  been  in  Little  Rock? 

A.  Thirty-one  years. 

Q.  I  suppose  you  can  tell  us  something  about 
the  city,  its  geographical  position  as  to  trans- 
portation lines,  etc.  Will  you  tell  us  some- 
thing of  its  condition  as  to  the  natural  trans- 
portation lines  thsX  were  there  thirty-one  years 
ago? 
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The  Chairman.  I  think  we  may  take 
notice  of  those  things.  Those  things  are  all  as 
familiar  to  us  as  other  facts  in  the  geography 
are.  I  think  we  understand  those  matters 
without  bringing  them  out  in  detail.  Just  as- 
■Bume  that  we  do. 

Q.  Tell  us  what  you  know  of  Little  Rock  as 
a  distributing  center,  which  we  claim  it  should 
be  considered? 

A.  The  natural  advantages  of  Little  Rock, 
by  reason  of  the  Arkansas  River,  and  being 
centrally  located,  has  given  perhaps  from  the 
very  outstart,  the  greatest  commercial  advan- 
tages to  the  city,  and  it  is  becoming  the  prin- 
>cipal  distributing  point  in  the  State. 

Q.  How  as  to  Its  being  affected  by  the  Inter- 
state Commerce  Bill  as  a  distributing  center? 

A.  From  the  short  experience  we  have  had 
with  the  Interstate  Commerce  BillJ  can  speak 
^f  our  own  business  of  course  particularly, and 
from  information  from  other  houses,  that  in 
the  last  month  our  business  has  fallen  off  about 
^^  per  cent.  Whether  the  entire  falling  off 
is  attributable  to  the  Interstate  Commerce  Bill 
I  wouldn't  venture  to  say,  but  from  the  best 
information  I  have  from  our  traveling  men 
who  are  on  the  road,  a  great  portion  of  it  has 
been  by  reason  of  competition  from  water 
points  which  before  they  could  meet  and  they 
are  not  able  to  meet  now. 

Q.  Tou  speak  of  Little  Rock.  If  it  is  bad 
for  Little  Rock  is  it  good  for  all  the  other 
places  in  the  interior? 

A.  I  couldn't  say  that  it  was.  Little  Rock 
has  accumulated  some  wealth  and  has  concen- 
trated a  good  deal  of  business  there.  One  pe- 
culiar thing  perhaps  in  the  Southern  States— I 
don't  know  whether  it  is  so  in  the  other  States 
— the  small  country  dealer  sells  the  consumer, 
and  is  to  a  large  extent  dependent  perhaps  on 
the  merchant  who  does  a  furnishing  business. 
Those  buyers  are  not  able  to  go  abroad  where 
they  have  no  standing  and  no  credit.  They 
are  confined  of  course  to  the  home  trade.  If 
the  freight  rates  become  so  much  higher  to  any 
of  those  trade  centers,  of  course  the  merchant 
•computes  the  cost  by  the  first  cost  on  the  goods 
and  his  freight,  and  that  is  the  way  it  goes  to 
the  consumer  or  smaller  dealer.  The  increased 
freight  rate  necessarily  enters  in  as  a  very  im- 
portant part  of  the  cost  price.  Those  con- 
sumers and  smaller  dealers  whose  commercial 
standing  perhaps  is  insufficient,  or  who  are  de- 
pendent on  credit  at  home,  naturallv  have  to 
pay  more  for  their  supplies,  and  m  conse- 
quence thev  suffer  as  well  as  the  trade  cen- 
ters. In  other  words,  they  are  taxed  more  than 
they  have  been  taxed  heretofore. 

Q.  Tou  have  spoken  as  to  mercantile  inter- 
ests. What  manufacturing  interests  are  you 
engaged  in  also? 

A.  I  am  engaged  in  a  flouring  mill  there  in 
connection  with  our  business. 

Q.  How  about  the  flour  mill? 

A.  It  is  stopped  entirely.  We  discharged 
our  hands,  ana  shut  up  the*  mill. 

Q.  Your  friends,  I  Know,  are  largely  inter- 
ested in  lumber  matters.  How  about  the  lum- 
ber interests,  and  how  are  they  likely  to  be  af- 
fected? 

A.  The  lumber  interest  perhaps  is  something 
peculiar  there.  A  good  many  small  mills  have 
started  throughout  this  place,  men  without 


very  much  capital,  but  who  have  sufficient 
lumber  land,  or  sufficient  money  to  start  a  saw 
mill— not  sufficient  capital  to  put  in  expensive 
machinery.  Heretofore  I  believe  the  railroads 
have  given  concession  enabling  the  small  men 
to  ship  lumber  into  other  States.  There  is  a 
planing  mill  established  there.  Of  course,  if 
they  have  to  pay  the  local  rate  now,  and  it  is 
to  be  equally  as  high  as  from  Little  Rock — the 
same  as  from  local  stations — those  small  millers 
who  have  not  got  the  means  will  be  taxed 
whatever  may  1%  the  difference  in  the  freight 
rate,  and  in  consequence,  their  proflts  will  be 
that  much  smaller.  It  will  crush  out  the  smaller 
mills,  and  possibly  build  up  the  larger  mills 
who  have  more  expensive  machinery. 

Q.  You  have  spoken  of  those  interests  in 
which  you  are  directly  interested.  Do  you  feel 
that  by  asking  for  Little  Rock  this  concession 
of  rates  you  are  thereby  damaging  the  local 
rates? 

A.  As  I  stated  before,  the  local  points  are 
largely  dependent  on  Little  Rock,  for  reasons 
that  the  trade  of  Little  Rock  is  entirely  confined 
to  the  State  of  Arkansas.  I  don't  think  we 
have  a  single  merchant  there  who  trades  in  any 
other  State.  Arkansas,  as  you  know,  is  a  thinly 
populated  State.  The  towns  are  small,  and 
while  in  some  there  are  large  buyers  enough 
who  can  go  abroad,  the  small  buyers  are  not 
able  to  go  abroad,  and  they  suffer  by  it.  An- 
other thing  perhaps  will  enter  into  the  pros- 
perity of  our  State,  or  to  the  injury  of  our  place, 
and  also  to  the  injury  of  the  producer.  That 
is  the  cotton  interest.  Little  Rock  has  this 
year  received  about  75,000  bales  of  cotton. 
Heretofore  the  railroads  have  been  able  to  get 
a  local  rate  out  from  Little  Rock  lower  than 
from  the  way  stations.  Thus  the  producers  or 
small  dealers  were  able  to  pay  local  freight  in- 
to Little  Rock  either  by  wagon  or  by  railroad, 
and  market  their  cotton  there  themselves, 
thereby  saving  all  the  commission,  insurance, 
warehouse  charges,  etc.  They  go  in  and  sell 
it  and  get  their  money  for  it  right  away  and 
go  off.  I  say  they  did  not  nuffer  any  disad- 
vantage in  the  freight  rate,  because  the  lower 
rates  from  Little  I&ck  could  be  had,  and  they 
had  the  wagon  transportation,  or  the  river  or 
the  rail.  If  the  Little  Rock  rates  had  to  be 
equally  as  high  as  thelocal  stations,  those  peo- 
ple are  taxed  whatever  that  arbitrary  local  may 
be  into  the  city;  or,  if  they  don't  want  to 
stand  that,  they  have  to  ship  to  some  distant 
markets  where  they  are  exposed  to  aU  the 
charges  of  insurance,  commission,  etc.,  which 
they  don't  like,  and  are  very  often  exposed  to 
great  inconvenience  by  not  being  able  to  get 
their  money. 

By  Commis$ioner  Brag^e: 

Q.  From  what  point  does  Little  Rock  buy 
most  of  its  goods? 

A.  In  our  line  we  have  bought  from  Boston 
to  San  Francisco. 

Q.  It  does  a  general  trade  with  Boston,New 
York,  Chicago,  St.  Louis  and  Memphis,  does 
it? 

A.  Very  little  with  Chicago,  perhaps.  1 
don't  know  as  the  Chicago  market  has  ever  en^ 
tered  into  our  territory  to  any  great  extent. 

Q.  Do  you  know  what  the  freight  rate  Is 
from  Little  Rock  to  New  York  on  first 
goods? 
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A.  At  the  present  rates  since  the  law  went 
into  effect,  I  could  not  tell  you.  Prior  to  that 
we  supplied  ourselves  veir  largely,  fearing 
there  would  be  quite  a  disarrangement  in 
freight  rates.  My  idea  is  that  it  is  $1.84  by 
one  of  the  routes,  partly  water  and  partly  rail. 

Q.  What  route  is  that? 

A.  TheVir^nia&EastTennessee  Air  Line, 
taken  by  vessel  to  Norfolk. 

Q.  What  is  the  Boston  rate? 

A.  I  couldn't  say.  I  have  not  shipped  any- 
thing from  Boston.  The  old  rates  to  New 
York  were  alike. 

Q.  Where  did  most  of  your  cotton  go  last 
year? 

A.  I  can  only  say  by  information.  We 
don't  handle  any  cotton  ourselves  at  all.  The 
principal  cotton  is  brought  there  by  aeents  or 
brokers,  and  has  been  shipped,  I  thiuK,  prin- 
cipally to  the  East  Some  would  be  shipped 
to  England. 

Q.  Do  you  know  what  proportion  of  the 
business  went  down  the  river,  and  what  pro- 
portion of  it  went  by  rail? 

A  I  can't  give  you  any  information,  be- 
cause we  are  not  engagea  in  that  business. 
We  don't  handle  a  bale  of  cotton  in  our  own 
business. 

Mr,  Roots.  Seventy-five  per  cent  of  it 
went  to  the  East  by  rail;  about  that. 

Q.  Do  you  trade  much  with  St  Louis? 

A.  Some. 

Q.  What  is  the  rate  from  Little  Rock  to  St. 
Louis? 

A.  At  present  all  rail  $1  per  hundred. 

Q.  What  is  it  to  Memphis? 

A.  Seventy  cents  per  hundred. 

Q.  What  is  it  from  Little  Bock  to  Kansas 
Ciiy? 

A.  The  rates  I  mentioned  to  you  were  on 
first  class  goods.  There  are  no  first  class 
goods  brougnt  in  from  Kansas  City.  The  only 
product  we  get  from  the  West  is  grain,  meal, 
flour  and  meat  Those  are  low  class  goods, 
fourth  class  goods,  I  believe,  now.  I  believe 
tbe  present  rate  on  thepi  is  forty  or  forty-five 
cents;  one  line  forty  cents,  and  Uie  other  forty- 
five. 

Q.  Do  you  know  what  the  rate  on  cotton 
wiui  per  bale  from  Little  Rock  to  New  York, 
last  season? 

A.  No  sir;  I  have  no  information  about  it. 

Mr,  Roots.  The  railroad  company  will 
have  a  traffic  agent  on  the  stand,  and  you  can 
get  that  in  det&. 

By  Mr.  Weatherford; 

Q.  Please  state  if  there  are  not  several  other 
committee  men  and  merdiants  ready  to  testify, 
if  there  was  time? 

A.  There  are  some  others  here. 

The  Chairman.  Call  any  one  whose  testi- 
mony you  deem  important 

Afr.  Weatherford.  Their  testimony  will 
be  substantially  like  his. 

By  the  Chainiian:  i 

<^  What  draught  of  steamers  go  up  to  Lit- 
tle Rock;  what  tonnage? 

A.  I  couldn't  give  you  anything  about  the 
tonnage  of  the  steamers.  That  is  something 
entirely  foreign  to  me.  We  have  at  present  a 
line  running  between  Memohis  and  Pme  Bluff. 
I  believe  they  have  several  packets  in  Little 
Bock.    We  have  one  packet  connecting  with 
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those  steamers.  They  intend  to  put  some 
more  steamers  on  under  the  present  freight 
rates — according  to  the  rumors  I  have  heard. 

Q.  Do  steamers  run  up  there  of  a  size  cor- 
responding to  those  on  the  Mississippi  River? 

A.  We  have  no  side- wheel  steamers.  The 
steamboat  men  claim  that  stem  wheels  are  pre- 
ferred to  navigate  that  river.  We  had  former- 
ly very  large  sized  steamers.  I  think  one  of 
the  Arkansas  River  steamers  took  one  of  the 
largest  loads  of  cotton  into  New  Orleans  that 
was  ever  taken  into  that  port,  some  years  ago. 

Q.  The  largest  sized  steamers  that  run  on 
the  river,  go  up  to  Little  Rock? 

A.  Stem-wheels;  yes  sir.  The  steamboats 
have  not  run  very  extensively  on  our  river. 
Before  we  had  any  i^ilroads  there,  we  had 
large  sized  steamers  running  from  Cincinnati, 
St.  Louis  and  New  Orleans. 

Q.  They  can  come  up? 

A.  Yes  sir. 


D.  Miller  appeared  before  the  Commis- 
sion, and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr,  Weatherford: 

Q.  Please  state  where  you  live,  the  business 
you  are  engaged  in  and  how  long  you  have 
been  there? 

A.  I  live  in  Little  Rock;  I  am  the  general 
freight  and  passenger  agent  of  the  Memphis 
&  Little  Rock  Ra&oad;  I  have  been  there 
four  years. 

Q.  Before  the  Interstate  Law  went  into  ef- 
fect did  you  charge  a  higher  rate  for  a*^  short 
distance  than  a  long  distance,  or  not? 

A.  Yes  sir. 

Q.  How  does  section  four  affect  the  making 
of  these  rates? 

A.  We  have  advanced  our  rates  to  competi- 
tive points  to  the  basis  of  the  local. 

Q.  Why  did  you  not  lower  your  local  rates 
instead  of  advancing  your  rates  to  competitive 
points? 

A.  Because  our  earnings  are  not  sufficient 
now  to  pay  the  interest  on  the  cost  of  the 
property. 

Q.  Do  ihese  rates  affect  business  going 
through  these  points? 

A.  Yes  sir. 

Q.  What  were  your  rates  into  Little  Rock 
and  Pine  Bluff  before  this  law  took  effect? 

A.  Our  first  class  rate  was  fifty  cents  to 
both  places  from  Memphis. 

Q.  Can  you  get  any  business  to  Pine  Bluff 
at  your  new  rates? 

A.  No  sir. 

Q.  Does  the  same  condition  of  affairs  pre- 
vail to  Devil's  Bluff,  and  Newport,  and  White 
River,  or  not? 

A.  Yes  sir. 

Q.  So  that  you  can  get  no  business  at  the 
new  rates  from  any  of  those  points? 

A.  Yes  sir. 

Q.  Pine  Bluff  is  on  the  Arkansas  River,  and 
Devil's  Bluff  and  Newport  are  on  the  White 
River? 

A.  Yes  sir. 

Q.  State  whether  or  not  they  were  very 
large  shipping  and  distributing  points  where 
considerable  business  was  done? 

A.  Yes  sir. 
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Q.  And  under  the  present  arrangement  you 
can  get  no  business  at  all  there? 

A.  Only  to  Little  Rock.  We  can  get  busi- 
ness to  Little  Rock. 

By  Mr,  Roots. 

Q.  How  has  that  affected  steamboat  rates? 

A.  They  have  all  advanced  the  through  rates. 

By  Commimaner  Walker: 

Q.  You  have  advanced  your  rates? 

A.  Yes  sir;  to  seventy  cents  now,  whereas 
it  was  fifty  cents  before. 

By  Mr,  Weatherford: 

Q.  Can  vou  maintain  your  share  of  the  Lit- 
tle Rock  business  against  river  competition 
now? 

A..  No  sir. 

Q.  Will  you  state  In  general  terms  any  other 
matter  that  occurs  to  you  that  would  be  bene- 
ficial in  support  of  the  petition  to  suspend  the 
fourth  section? 

A.  I  don't  think  of  anything  else. 

By  Commissioner  BraM: 

Q.  Is  there  any  competition  at  Little  Rock 
between  railroads,  outside  of  steamboat  com- 
petition? 

A.  Yes  sir;  there  are  three  railroads  there 
competing  for  the  business,  besides  ours. 

Q.  Is  there  any  competition  between  them 
at  all? 

A.  Yes  sir;  there  is  competition  from  Kan- 
sas City  and  8t.  Louis,  as  against  Memphis, 
for  through  business. 

Q.  Is  mat  competition  sharp  between  St. 
Louis  and  Memphis,  at  Little  Rock? 

A.  Yes  sir. 

Q.  Each  line  tries  to  get  all  it  can? 

A.  Yes  sir. 

Q.  Of  that  business? 

A^  T^fifi  sip 

Q.  Has  the  St.  Louis  &  Little  Rock  Railroad 
advanced  its  rates  since  the  Interstate  Com- 
merce Law  went  into  effect? 

A.  Yes  sir. 

Q.  At  Little  Rock? 

A.  Yes  sir. 

Q.  I  want  to  ask  you  a  little  something  about 
the  rates.  What  was  the  rate  on  a  bale  of  cot- 
ton from  Little  Rock  to  New  York,  before  the 
Interstate  Commerce  Law  ? 

A.  Seventy-eight  cents  a  hundred  pounds. 

Q.  What  was  It  to  New  Orleans? 

A.  Forty-three  cents  a  hundred. 

Q.  What  was  it  to  St.  Louis? 

A.  Forty  cents. 

Q.  What  was  it  to  Memphis? 

A.  Twenty-five. 

Q.  Was  it  the  same  to  Boston  as  it  was  to 
New  York? 

A.  No  sir;  five  cents  a  hundred  higher  to 
Boston. 

Q.  Can  you  tell  us  about  how  many  bales  of 
cotton  were  received  at  Little  Rock  last  season? 

A.  About  76,000  bales. 

Q.  Can  yon  tell  us  about  what  proportion 
of  that  cotton  was  shipped  by  rail,  and  about 
what  proportion  of  it  by  water?* 

A.  It  was  all  carried  out  of  there  by  rail. 

Q.  Was  any  portion  of  it  carried  down  to 
Pine  Bluff  to  take  a  steamer,  or  down  the  river? 

A.  No  sir. 

Q.  Do  you  mean  the  entire  amount  of  cotton 
was  carried  out  of  there  by  rail  last  season? 

A.  Yes  sir. 


Q.  The  steamboats  did  not  carry  any  of  itf 

A.  Not  out  of  Little  Rock. 

Q.  Can  you  tell  about  what  proportion  of  it 
went  by  way  of  Memphis,  and  what  propor- 
tion of  It  went  by  way  of  other  lines? 

A.  About  one  third  went  by  way  of  Mem- 
phis. 

Q.  How  did  the  other  two  thirds  go? 

A.  One  third  went  through  Arkansas  City^ 
and  one  third  through  St  Louis.  It  was  about 
evenly  divided. 

Q.  Where  is  Arkansas  City  situated  ? 

A.  It  is  about  165  miles  south  of  Momphia- 
on  the  Mississippi  River. 

Mr,  Roots.  Below  the  mouth  of  the  Ar> 
kansas  River. 

Q.  How  did  it  get  from  Little  Rock  to  Ar- 
kansas City? 

A.  By  rail. 

Q.  Is  Arkansas  City  situated  on  the  Missis- 
sippi River,  or  on  the  Arkansas  River? 

A.  On  the  Mississippi  River. 

Q.  Near  the  mouth  of  the  Arkansas  River  f 

A.  Yes  sir.  The  boats  carry  no  cotton  out 
of  Little  Rock  on  account  of  the  agreement. 
They  agreed  to  take  their  cotton  out  at  Pine 
Bluff,  and  leave  Little  Rock  alone. 

Q.  There  was  an  agreement  between  the  rail- 
road and  the  steamboats  to  that  effect? 

A.  Yes  sir. 

Q.  And  the  railroad  would  not  take  any 
away  from  Pine  Bluff? 

A.  No  sir. 

Q.  The  agreement  was  that  the  railroad 
should  have  Little  Rock,  and  the  steamboats, 
should  have  Pine  Bluff?  * 

A.  And  leave  their  local  business  alone. 

Q.  That  was  last  season,  was  it? 

A.  Yes  sir.  They  would  come  in  another 
season  and  take  the  ousiness. 

Q.  Has  that  agreement  been  kept  up  lately  t 

A.  No  sir. 

Q.  When  did  it  cease  to  be  observed? 

A.  The  first  of  April. 

Q.  Last  April? 

A.  Yes  sir. 

Q.  They  broke  loose  from  each  other  thenf 

A.  Yes  sir. 

Q.  About  the  time  the  Interstate  Commerce 
Law  went  into  effect? 

A  Yes  sir. 

By  Commimon&r  Schoonmaker: 

Q.  How  much  cotton  do  you  say  is  taken 
from  Little  Rock? 

A.  About  75,000  bales. 

Q.  How  much  from  Pine  Bluff ? 

A.  Pine  Bluff  handles  about  40,000  bales. 

Q.  Then  the  steamboats  had  the  worst  of  itf 

A.  They  were  satisfied. 

Commissioner  Schoonmaker.  They  had 
to  be,  I  suppose. 

Mr.  Roots.  They  won't  get  the  worst  of 
it  now. 


H«  M.  Cooper  appeared  before  the  Com- 
mission, and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mt.  Roots: 

Q.  Please  state  your  business,  what  you 
manufacture,  where  your  principal  market  is 
found,  and  what  has  been  the  result  of  the  In- 
terstate Commerce  Law? 


1887. 


PBOGBBDINeS  AT  MbMPHI8— R.  F.  PATTEBBOSi. 


259 


A.  We  are  manufacturers  of  cooperage  and 
cooper  stuff.  A  large  part  of  our  product  we 
have  been  shipping  to  San  Frandsco  and  Cali- 
fornia points,  but  since  the  Interstate  Com- 
merce Bill  has  gone  into  effect,  the  rates  have 
necessarily  been  advanced  so  that  our  business 
is  stagnant.  I  haven't  shipped  a  car  load  there 
since  the  first  day  of  ApriL  The  rate  of  freight 
from  Little  Rock  to  San  Francisco  has  been 
fifty  cents  a  hundred  on  staves,  headings,  etc. 
The  present  rate  is  $1.40. 

By  the  Chairman: 

Q.  Do  you  ship  to  intermediate  points? 

A.  We  ship  to  common  points  by  railroad — 
to  Los  Angeles. 

Q.  Do  you  ship  to  points  this  side  of  the 
mountains? 

A.  No  sir;  not  to  any  points  this  side  of  Los 
Angeles.  We  ship  to  points  between  Los  An- 
geles and  San  Francisco. 

Q.  Then  you  were  not  paying  rates  to  any 
points  this  side  of  California  that  were  greater 
than  the  rates  you  paid  there? 

A.  No  sir. 

Q.  Was  there  anything  in  the  law  to  pre- 
vent the  arrangement  you  had  from  being  con- 
tinued? 

A.  I  don't  know  that  there  is,  but  it  is  the 
fact  that  they  have  advanced  from  very  low 
rate  for  a  long  haul;  and  cooperage  and  coop- 
erage stuffs  are  a  commodity  that  will  bear  a 
very  light  rate. 

Q.  What  injures  you  is  the  advance  in  the 
freight  rates? 

A.  It  has  stopped  our  business. 

By  Mr.  Roots: 

Q.  Don't  you  understand  that  they  had  a 
higher  rate  to  Arizona,  and  that  the  effect  of 
the  law  was  that  they  either  had  to  reduce  the 
rate  to  Arizona,  or  increase  the  rate  to  Cali- 
fornia? 

A.  I  suppose  that  is  the  fact.  I  do  not  know, 
as  I  do  not  ship  to  those  points. 

By  CcmmiMiwMT  Walker: 

Q.  They  had  a  war  of  rates  last  year  on  the 
transcontinental  roads,  and  so  got  the  rates 
down  to  a  very  low  figure. 

A.  Yes  sir;  the  rates  on  the  transcontinent- 
al roads  were  cut  about  a  year  ago.  There 
was  a  war,  and  we  shipped  for  about  thirty 
cents  a  hundred.  It  was,  I  suppose,  a  rate 
that  the  railroads  could  hurdly  make  anything 
at.    It  was  a  very  low  rate  for  a  long  haul. 

By  the  Chairman: 

Q.  YHiat  have  the  rates  been  before? 

A.  We  had  been  paying  eighty-two  cents, 
but  they  settled  down  to  fifty  cents.  I  sup- 
pose eighty-two  cents  is  probably  all  that  that 
class  of  goods  would  stand.  I  presume  they 
are  going  out  from  Gulf  Ports  now,  and  sea- 
boara  ports  by  water  routes. 

By  vammissioner  Schoonmaker: 

Q.  You  said  the  railroad  officials  told  you 
they  had  necessarily  advanced  the  rates  to  Ban 
Francisco? 

A.  I  was  so  informed  by  the  roads. 

Q.  Did  the  railroad  officials  tell  you  so? 

A.  Yes  sir;  it  was  so  understood  all  over. 

Q.  Did  they  explain  to  you  why  they  neces- 
sarily advanced  the  rates  to  San  Francisco? 

A.  The  intermediate  points  were  having  a 
higher  rate,  and  the  San  Francisco  rate  had  to 
be  equal  to  the  intermediate  points. 
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Q.  They  gave  that  reason  to  you? 
A.  Yes  s£r.    It  has  some  effect  on  our  ship- 
ments to  points  in  Texas  on  the  Gulf. 

0«  €•  Sharp,  of  Humboldt,  Tennessee,  and 
G«  B«  Tyler,  of  Owensboro,  Kentucky,  pre- 
sented petitions  from  business  men  of  their  re- 
spective localities,  and  made  oath  to  the  truth 
of  the  statements  therein  contained. 


At  7  P.  M.  the  Commission  adjourned  until 
May  5,  at  10  o'clock. 

Memphis,  Tennessee,  May  5, 1887. 
The  Commission  met  according  to  adjourn* 
ment,  G^mmiMtiem^  Walker  absent. 

J.  T.  Pettit  of  Memphis,  appeared  before 
the  Commission  and  said: 

Mr.  Chairman  and  Gentlemen:  As  Chair* 
man  of  the  joint  committee  of  our  two  ex> 
changes,  I  have  a  petition  and  memorial  which 
we  wish  to  read  to  you,  asking  a  permanent 
suspension  of  the  fourth  clause  of  the  Inter- 
state Commerce  Law,  so  far  as  Memphis  is  con- 
cerned. If  you  will  permit  us  we  will  read  it. 
It  will  only  take  a  few  moments. 

The  petition  and  memorial  were  read, 

By  Mr,  Cwmmlna: 

Q.  Has  that  paper  been  verified  by  affidavit  ?* 

A.  It  has  been  sworn  to  by  each  member  of 
the  committee. 

Mr.  Cmnmins*  Will  that  form  of  verifi- 
cation be  sufficient,  without  putting  the  sever- 
al signers  thereto  on  oath  before  the  Commis- 
sion? 

The  Chairman.  Yes  sir.  It  is  a  very 
good  form  indeed. 

R.  F.  Patterson  appeared  before  the  Com 
mission  and,  having  been  duly  sworn,  was  ex- 
amined as  follows: 

By  Mr.  Cummins: 

Q.  State  to  the  Commission  what  has  been 
the  effect  upon  the  Memphis  cotton  market  in 
the  matter  of  the  competitive  rates  on  cotton 
to  the  eastern  seaboard;  whether  it  has  been 
advantageous  or  disadvantageous  to  this  point 
as  a  cotton  market? 

A.  It  has  been  a  help  to  this  cotton  market. 

Q.  If  in  the  readjustment  of  rates  to  what 
we  call  the  lonff  and  short  haul  clause,  so  that 
no  more  is  charged  for  any  intermediate 
shorter  haul  than  for  any  longer  haul  over  the 
same  line  in  the  same  direction,  the  charges  for 
the  carriage  of  cotton  from  Memphis  to  the 
eastern  se^ioard,  should  t>e  advanced  beyond 
what  they  now  are,  what  would  be  the  position 
of  your  market  in  that  new  condition  of  things? 

A.  It  would  affect  us  very  disastrously,  sir. 
It  would  force  cotton  that  now  comes  to  Mem- 
phis, either  to  the  seaboard  points,  or  to  other 
points  where  it  would  strike  a  cheaper  line  of 
transportation. 

Q.  What  would  be  the  effect  upon  your 
river  rates,  if  you  knew,  if  the  rail  lines  should 
be  withdrawn  from  this  competition  for  the 
eastern  seaboard  cotton? 

A.  I  imagine  they  would  be  advanced  very 
materially,  as  that  was  done  on  the  5th  of  April, 
as  stated  in  our  general  petition.  One  lino  did 
advance  its  rates  nearly  100  per  cent  on  the  5lh 
of  April. 


Hat, 

to  the  beat  adrai- 

peUHoa  jou  lutve 
,  ■  table  of  rates 
38  BhowluK  that  the 
n  the  bHds  of  the 
s  from  ClQcinUBtl 
Lo  what  woald  be 
]ti,  from  HemphU 
;m  Benboardl 
[  have  a  etatement 
advance  over  the 
1  flrst  claas  freight. 
Sect  and  also  what 

lat  make  on  your 

.  some  cases  more 

t6  put  Into  effect 
loD  trade,  slate  to 
It  would  have  upon 
b  other  markets  la 


of  here  where  cot- 
ward? 

;LoulBvlUe.    Thej 
Muls  does  quite  a 


hie  Is  based  upon 

)an  the  trunk  lines 

lis,  East. 

ia  are  baaed  upon 

iitavUleandOlDCln- 

iko  the  trunk  lines 

cotton  from  here 

is  B6  cents,  and  to 

,  good  deal  of  cot- 
It;  JM  sir;  that  Is, 

has  been  graduallj 
T 

this  Is  due  to  an  J 
of  the  railroads  hi 
against  other  mar- 

ometlmes  that  tbej 


1  other  points;  now 


1887. 


Pboceedikqs  at  Mbmfhis  — R  F.  Pattbbson. 


261 


A.  Yes  dr. 

Q.  There  are  no  more  middle  men  now? 

A.  It  goes  usually  direct  to  the  mills  or  to 
the  Contment. 

Q.  That  is  pretty  much  true  of  the  entire 
South,  is  it  not? 

A.  Tessir. 

QcmmiuwMfr  Morrison.  Mr.  Stahlman, 
I  would  like  to  ask  you  a  question.  Do  you 
take  cotton  out  of  Memphis  on  your  road  for 
the  East? 

Mr,  Stahlman.    Tes  sir. 

CommimiyMT  Morrison.  Is  there  any 
place  east  of  here  at  which  you  charge  more 
for  carrying  the  cotton  to  New  York  or  dis- 
tant markets  than  you  do  from  Memphis? 

Mr,  Stahlman.  From  all  points  on  our 
line.  We  have  considerable  cotton  produced 
on  our  line  between  this  point  and  Paris.  It 
is  a  cotton  line  from  this  point  to  Paris. 

(kmmiMontT  Morrison.  And  you  charge 
more  for  taking  cotton  from  those  points? 

Mr,  Stahlman.  Yes  sir.  The  same  is 
true,  I  take  it  of  the  Chesapeake  &  Ohio  and 
the  Memphis  and  Charleston.  They  are  all 
cotton  roads. 

(kmmiuioniBT  Morrison.  (General  Patter- 
son said  that  so  far  as  he  knew  you  did  not  dis- 
criminate in  favor  of  Memphis  at  all? 

Mr,  Stahlman.  In  bringing  cotton  to  this 
market  as  against  another  market. 

The  Witness.    That  was  the  idea. 

Mr,  Stahlman*  In  favor  of  Memphis  as 
against  New  Orleans  or  St.  Louis  or  Nashville. 

Oommisnoner  Morrison.  The  discrimina- 
tion you  make  is  in  favor  of  Memphis  when 
the  cotton  goes  the  other  way? 

Mr.  Stahlman.    Not  particularly. 

Oammitnoner  Morrison.  That  is  a  matter 
of  argument,  I  suppose.  The  fact  still  exists 
that  you  charge  more  from  some  points  east  of 
here  than  you  do  here? 

Mr.  Stahlman.  The  competitive  forces  of 
course  have  effect. 

Commissioner  Morrison.  Now  I  under- 
stand General  Patterson  to  say  that  if  they 
evened  up,  so  as  to  charge  as  much  from  Mem- 
phis as  they  do  from  those  other  points  be- 
tween here  and  Paris,  that  is  what  would  de- 
stroy the  trade  or  be  injurious  to  it. 

The  Witness.    Yes  sir. 

Mr.  Stahlman*  I  would  like  to  state  the 
situation  exactly.  At  Memphis,as  General  Pat- 
terson has  stated,  we  can  load  100  car  loads  of 
cotton  a  day.  The  railroads  do  not  load  it 
It  is  loaded  at  the  expense  of  the  Compress 
Companv.  We  put  our  cars  in,  and  in  less 
than  an  hour,  or  two  hours  we  can  pull  a  train 
load  out.  This  cotton  is  compressed  here.  At 
intermediate  stations  it  comes  to  us  in  dray 
lots,  two  or  three  bales  at  a  time.  Sometimes 
it  takes  a  day  to  fill  a  car.  We  load  the  cars 
ourselves. 

Commvaioner  Morrison*  And  the  cotton 
is  not  compressed. 

Mr.  Commins.  And  therefore  it  only  takes 
half  the  quantity  to  fill  a  car. 

Oommimoner  Morrison.  Then  the  circum- 
stances are  dissimilar. 

The  Chairman.  I  supi>08e  they  might  be 
so  considered. 

Cofnmi89um&r  Morrison.  There  is  a  great 
difference  between  compressed  cotton  and  that 
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that  you  pick  up  on  the  road.    Do  you  carry 
anv   compressed  cotton  from  these   eastern 

SJnts  at  a  higher  price  than  you  carry  it  from 
emphis? 

Mr.  Stahlman.  I  don't  think  there  is  a 
compress  on  the  line  of  the  road.  They  are 
builoiing  one  I  think  at  Decatur. 

Commisiioner  Morrison.  Then  there  is  no 
case  where  the  circumstances  are  similar. 

Mr.  Cnmmins.  So  far  as  my  road  is  con- 
cerned, there  is  no  compress  on  the  line. 

The  Chairman.  What  is  the  relevancy  of 
putting  in  these  rates? 

Mr,  Cnmmins.  They  are  the  rates  of  the 
trunk  lines  east  from  Louisville,  St.  Louis 
and  Cincinnati. 

The  Chairman.  But  what  relevancy 
have  they?  I  understand  there  is  no  point 
east  of  here  that  takes  this  compressed  cotton 
that  is  received  and  sent  forward,  at  rates 
higher  than  are  charged  here. 

Mr.  Cnmmins.  That  is  true:  but  interior 
points  often  might  want  the  privilege  of  mill- 
ing in  transit,  as  the  expression  was  used  here 
yesterday;  in  other  words  to  carry  to  Louis- 
ville, compress  and  carry  bevond.  That  prin- 
ciple might  be  invoked.  It  has  never  yet  been 
invoked  that  I  have  learned  of. 

The  Chairman.  It  is  in  view  of  a  possible 
case  that  you  introduce  these  things. 

Mr.  Cnmmins.  Yes.  If  the  principle  is 
recognized  in  regard  to  grain,  it  might  be  ap- 
plied: to  cotton. 

The  Chairman.  If  it  is  applied  to  cotton, 
it  would  apply  to  cotton  picked  up,  sav  100 
miles  from  here,  brought  to  MemphiB  and  then 
taken  back  over  the  road? 

Mr.  Cummins.    Yes  sir. 

Mr.  Stahlman.  I  don't  think  we  have  got 
altogether  the  true  inwardness  of  this  thing. 
I  think  an  examination  of  the  rates  of  trans- 
portation will  develop  the  fact — 

The  Chairman*    What  rates  do  you  speak 

of? 

Mr.  Stahlman.    The  cotton  rates. 

The  Chairman.  The  present  existing 
rates? 

Mr.  Stahlman.  Yes  sir;  and  the  basis  npon 
which  rates  have  been  fixed  heretofore.  The 
cotton  shipped  from  Memphis  to  intermediate 
points  in  some  cases  is  charged  more  than  to 
further  points,  it  being  a  rule,  of  course,  what 
cotton  from  local  points — 

The  Chairman.  Cotton  shipped  from 
Memphis  to  what  intermediate  point? 

Mr.  Stahlman.  Some  of  the  spinning 
points,  or  some  of  the  Canada  points. 

Oommisnoner  Morrison.  In  Georgia  or 
anywhere. 

Mr,  Stahlman.  I  am  not  sure.  I  think 
the  facts  show  it. 

The  Chairman.  What  intermediate  points 
have  you  in  mind? 

Mr.  Stahlman.  For  instance,  any  spinning 

?oint  in  the  East  nearer  than  New  York,  or 
'ortland.  or  Boston. 

The  Chairman.  Is  it  not  the  case  that  the 
charges  to  the  New  England  points  have  been 
based  upon  New  York,  and  are  substantially 
the  same? 
Mr.  Stahlman.  Largely  upon  Boston. 
The  Chairman.  They  are  the  same,  are 
they  not? 
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Mr,  Stahlman.  In  some  cases  they  are 
hi^er  than  Boston. 

The  Chairman.  Have  they  been  higher 
at  any  point  through  which  the  road  would 
take  the  cotton  to  Boston? 

Mr.  Stahlman.    I  am  not  prepared  to  say. 

The  Chairman.  I  would  like  to  ask  ]\ir. 
Ogden  about  that.    He  knows  all  about  it. 

Mr,  J.  R.  0§^en.  Qenerally  the  rates  to 
Kew  England  points  are  the  same  as  to  Bos- 
ton. There  are  a  few  exceptions  where  locals 
are  paid,  but  that  is  the  general  rule. 

The  Chairman.  Where  there  are  excep- 
tions, are  they  not  in  cases  that  are  off  the  line? 

Mr.  Ofifden.    They  are  off  the  lines. 

By  Mr,  Cummins: 

Q.  Is  it  not  a  fact.  General  Patterson,  that 
practically  all  the  cotton  shipped  from  Mem- 
phis is  compressed  prior  to  shipment? 

A.  Oh,  yes  sir;  nearly  all,  if  not  all. 

By  Commi8sumer  Schoonmaker: 

Q.  What  are  the  local  charges  at  Memphis 
upon  a  bale  of  cotton  including  the  compress- 
ing? 

A.  Do  you  mean  from  the  time  it  arrives 
here  until  it  is  put  on  board  of  the  cars  to  be 
shipped? 

Q.  Yes  sir. 

A.  Including  one  month's  storage  here — 
that  is  the  general  rule — and  one  month's  in- 
surance— 

Q.  I  was  about  to  observe,  if  there  is  any 
detail  to  it  you  might  make  up  a  statement. 

A.  I  have  it  made  up  now  in  a  very  few 
words.  Under  the  present  rate  of  compressing 
up  to  the  first  of  September,  it  costs  $2.49  a 
bale.  Under  the  new  rule  compressing  will  be 
reduced  from  the  first  of  September  to  ten  cents 
per  hundred.  It  is  now  twelve.  It  will  cost 
$2.87. 

By  Mr.  Cummins: 

Q.  That  includes  the  factor's  charges,  com- 
missions etc. 

A.  Everything  it  costs  the  planter  to  sell  his 
cotton  and  put  it  on  board  the  cars,  including 
the  compressing. 

By  Commissioner  Schoonmaker: 

Q.  What  is  the  population  of  Memphis? 

A.  I  suppose  76,000;  about  that.  We  claim 
that. 

By  Mr.  Cummins: 

Q.  I  understand  that  the  charges  of  the  rail- 
way lines  for  cotton  carried  to  Memphis  in- 
clude delivery  to  the  warehouse? 

A.  Oh  ves  sir. 

Q.  And  thev  pay  the  drayage  into  the  ware- 
house out  of  that  charge? 

A  That  is  from  the  railroads.  The  rail- 
roads deliver  it  to  the  sheds,  and  that  is  the 
cost  to  the  planter  of  selling  his  cotton  and  put- 
ting it  on  board  of  the  cars. 

By  CoTnmissioner  Bra^^ff: 

Q.  Is  there  much  compeution  at  Memphis  be- 
tween the  steamboats  and  raUroads  lines? 

A.  I  shoifld  say  very  sharp  competiUon. 

Q.  About  what  proportion  of  the  cotton 
brought  to  the  Port  of  Memphis  is  brought  here 
by  steamboat? 

A.  I  would  say  not  more  than  one  quarter. 
I  am  not  positive  about  that.  I  should  say 
there  was  three  quarters  brought  in  bv  rail. 

Q.  About  what  proportion  carried  from  the 
Port  of  Memphis  is  carried  by  steamboats? 


A.  The  proportion  carried  out  is  less. 

Q.  About  how  much  less? 

A.  L^s  than  one  quarter.  More  than  three 
quarters  I  would  say  is  carried  out  by  rail. 
The  exact  amount  I  am  not  able  to  say. 

Q.  Is  there  any  competion  at  Memphis  be- 
tween the  railroad  lines  themselves  irrespective 
of  the  steamboat  competition? 

A.  Oh  yes  sir. 

Q.  Between  what  lines? 

A.  I  think  all  lines  running  east.  The  four 
lines  running  east  are  competing  for  business 
as  between  themselves.    There  is  no  pool  here. 

Q.  Whatlines  are  there? 

A.  The  Chesapeake  <&  Ohio,  the  Louisville 
<&  Nashville,  and  the  Memphis  <&  Charleston 
are  Uie  principal  lines,  and  the  Memphis  & 
Birmingham  also. 

Mr.  Cummins.  I  would  state  to  Mr.  Com- 
missioner  Bragg  that  on  pages  10  and  11  you 
will  find  those  Igures  exactly  giving  the  pro- 
portion of  the  cotton  coming  in  and  going  out, 
and  on  what  lines  of  road,  and  by  what  river 
routes;  and  showing  what  are  the  shipments; 
by  what  rail  lines  they  go  out,  and  from  what 
direction  by  river. 

By  Mr.  Stahlman: 

Q.  There  is  another  large  and  growing  inter- 
est here,  the  milling  interest  and  grain  interest? 

A.  That  is  growing  up.  There  has  been  a 
large  mill  built  here  within  the  last  one  or  two 
years. 

Q.  And  the  provision  trade  is  quite  large? 

A.  Yes  sir. 

Q.  And  the  shipping  trade  in  all  classes  of 
merchandise? 

A.  Very  large  indeed. 

Q.  The  cotton  business  has  a  tendency  to 
help  that  class  of  business,  and  that  class  of 
business  has  a  tendancy  so  help  the  cotton 
business? 

A.  Everything  is  based  upon  cotton.  With- 
out the  cotton  business  here  this  city  would  go 
down. 

By  the  Chairman: 

Q.  Does  the  Board  of  Trade  publish  an  an- 
nual report? 

A.  Yes  sir. 

The  Chairman.  If  you  will  furnish  that, 
it  will  save  the  necessity  of  goinff  into  partic- 
ulars. All  the  questions  of  details  of  business 
we  can  get  a  good  deal  better  from  such  a  re- 
port than  in  any  other  way. 

Mr.  Stahlman.  The  point  I  desire  to 
elicit  is  this:  That  while  the  cotton  business 
is  the  most  important  element  in  the  business 
at  Memphis,  and  while  perhaps  it  may  be  said 
that  the  cotton  business  is  not  so  seriously  af- 
fected by  the  long  and  short  haul  provision  of 
the  Act,  that  the  other  business  which  adds 
materially  to  the  City  of  Memphis, the  provision 
business,  the  merchandise  and  other  business 
that  very  materially  aids  Memphis  in  holding 
her  trade  and  cheapening  the  articles  sold  here, 
which  the  people  need  who  ^ip  tJieir  cotton 
here,  is  largely  affected  under  the  provisions 
of  the  Act. 

The  Chairman.    I  do  not  make  the  sug- 

gestion  to  cut  the  witness  off  from  his  evidence, 
ut  only  to  say  that  so  far  as  the  statistics  of 
business  are  concerned,  we  can  get  them  a  good 
deal  better  from  that  report  than  in  any  other 
way. 
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The  Witness.  I  will  take  pleasure  in  send- 
ing you  several  copies. 

W.  W.  Sehoolfield  appeared  before  the 
Ck>mmi8sion,  and  having  been  duly  sworn,  was 
•examined  as  follows: 

By  Mr,  Cummins: 

Q.  How  long  have  you  been  living  in  Mem- 
phis? 

A.  Thirty  one  years. 

Q.  What  is  vour  business? 

A.  Wholesale  grocer  and  cotton  factor. 

Q.  State  to  the  Commission  from  whence 
jou  draw  your  groceries  that  you  sell  in  this 
market;  from  what  other  markets  you  bring 
them  to  Memphis,  and  where  you  get  them 
irom. 

A.  We  get  them  from  New  York,  Phila- 
delphia, Boston  and  New  Orleans.  Meats  we 
bring  from  the  northwest,  provisions  from  dif- 
ferent i>oints,  and  flour  which  we  handle  quite 
largely  we  get  our  principal  amount  from  Illi- 
nois ;  Uie  largest  amount  of  flour  that  we  handle. 

Q.  Flour  milling  is  a  comparatively  new  in- 
dustry in  Memphis,  is  it  not? 

A.  Yes  sir;  comparatively  so. 

Q.  Is  it  not  a  fact,  however,  that  flouring 
mills  with  a  capital  of  several  hundred  thou- 
sand dollars  have  been  erected  at  this  place 
within  the  last  few  years? 

A.  Yes  sir;  we  have  one  large*  mill  here 
which  has  been  erected  within  the  last  year, 
I  believe,  or  year  and  a  half.  We  had  one 
previous  to  that  not  so  large. 

Q.  Please  state  to  the  Commission  whether 
or  not  the  rates  charged  by  the  rail  carrier  lines 
and  water  carrier  Tines  competing  into  this 
market,  have  been  beneficial  or  injurious  to 
the  building  up  of  a  trade  center  at  this  point? 

A.  They  have  been  largely  beneficial. 

The  Chairman.    Take  that  for  granted. 

Q.  I  will  ask  you  if  you  know  from  actual 
experience  in  the  past  what  would  be  the  ef- 
fect if  the  enforcement  of  the  long  and  short 
haul  clause  should  induce  the  rail  carriers  to 
advance  their  through  rates,  upon  the  water 
carriers'  rates  to  those  points;  whether  they 
would  be  advanced  correspondingly  or  not? 

A.  I  think  it  would  be  very  disastrous  to  our 
wholesale  trade.  To  get  our  freight  rates  we 
have  all  the  railroads  cominfl^  into  competition 
for  freights  which  we  bring  here,  as  well  as  the 
river. 

The  Chairman.  You  may  as  well  take  it 
for  granted  that  if  the  water  carriers  had  an 
opportunity  to  put  up  their  rates  they  would 
do  so  to  any  extent  they  thought  best. 

Mr,  Stahlman.  May  I  ask  if  you  will  also 
take  for  granted  the  fact  that  the  rates  of 
Memphis  on  western  produce  are  less  thai)  to 
intermediate  points. 

The  Chairman.  Oh  yes  sir;  I  suppose 
that  is  so.    If  you  say  it  is  so,  that  is  enough. 

Mr,  Stahlman.  Yes  sir.  And  also  they 
are  less  from  Memphis  to  southern  coast  pointa 

The  Chairman.  Your  statement  to  that 
effect  is  Just  as  good  as  the  statement  of  forty 
witnesses. 

Q.  In  your  business,  is  it  not  a  fact  that  you 
come  into  daily  contact  with  farmers  and 
merchants  through  all  the  country  tributary 
to  Memphis? 

A.  Yes  sir. 
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Q.  In  that  daily  intercourse  with  those  peo- 
ple have  you  or  not  information  direct  and 
positive  as  to  how  they  consider  the  local 
tariffs  on  these  rail  carrier  lines  into  Memphis; 
exorbitant  or  reasonable? 

A.  There  is  a  large  number  of  them  who 
have  no  complaints  to  make  at  all.  The  com- 
plaints, as  a  general  thing,  come  from  points 
that  are  noncompetitive  that  are  close  to  com- 
petitive points. 

Q.  Is  there  not  a  general  impression  through 
the  country  that  the  rates  are  in  themselves 
reasonable? 

A.  Yes  sir. 

Q.  Is  it  not  a  further  fact  that  the  local 
rates  for  the  carriage  of  merchandise  into 
Memphis  from  the  country  tributary  to  it,  and 
the  supplies  from  Memphis  to  the  purchasers, 
have  been  greatly  reduced  during  a  number  of 
past  periods? 

The  Chairman.  That  has  been  proved 
several  times. 

Commissioner  Morrison.  The  price  has 
been  going  down  all  along. 

Mr,  Cummins.  We  want  to  show  we  were 
keeping  in  good  company. 

By  Mr,  Stahlman; 

Q.  You  supply  with  merchandise  and  pro- 
visions a  large  area  of  country  tributary  to 
Memphis? 

A.  Yes  sir;  our  trade  extends  over  a  large 
territory. 

Q.  The  local  rates  to  such  points  are  reason- 
able as  compared  with  the  local  rates  of  rail- 
roads from  other  competing  points,  are  they 
not? 

A.  Yes  sir. 

Q.  If  the  rates  to  Memphis  should  be  ad- 
vanced what  would  be  the  result;  it  would  re- 
sult in  an  advance  of  the  price  of  the  products 
to  the  consumer  or  to  the  man  who  buys  from 
you,  would  it  not? 

A.  Yes  sir;  that  would  be  the  natural  re- 
sult. 


Peter  Mclntire  appeared  before  the  Com- 
mission and,  having  been  duly  sworn,  was  ex- 
amined as  follows: 

By  Mr,  Cummins: 

Q.  You  are  in  business  in  Memphis? 

A.  Yes  sir. 

Q.  How  long  have  you  been  so  engaged? 

A.  Our  house  has  been  established  since 
1846. 

Q.  Where  does  most  of  the  sugar  that  your 
house  handles  here  come  from? 

A.  Principally  from  Louisiana. 

Q.  Do  you  handle  that  sugar  from  New  Or- 
leans sellers  or  from  the  planters  direct? 

A.  I  should  fancy  the  principal  portion  of 
it  was  handled  from  the  planters;  shipments 
from  the  plantations. 

Q.  State  to  the  Commission  by  what  lines 
that  sugar  and  molasses  gets  to  you  from  the 
planters? 

A.  A  large  portion  comes  here  bv  river  and 
by  rail.    I  suppose  it  is  about  equally  divided. 

Q.  If  you  are  advised,  state  to  the  Commis- 
sion what  would  be  the  effect  upon  your 
handling  of  that  sugar  so  received  from  the 
local  planters,  if  the  long  and  short  haul  rule 
should  be  enforced  on  the  rail  lines? 
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A.  I  think  it  would  seriously  affect  the  rail 
shipments.  It  would  perhaps  stop  the  entire 
shipments  bv  rail  if  the  rates  were  increased. 

Q.  Woula  that  have  any  effect  also  upon 
your  river  rates? 

A.  Yes  sir;  I  think  they  would  be  likely  to 
advance,  and  probably  it  would  affect  the  re- 
ceijpts  by  river. 

Q.  Is  it  not  a  fact  that  the  sugar  and  mo- 
lasses interest  is  of  comparatively  recent  growth 
in  this  city;  has  it  not  crown  to  very  much 
larger  proportions  in  the  mst  half  dozen  years? 

A.  I  es  sir. 

Q.  Is  not  that  due  almost  exclusively  to  the 
fact  that  the  rail  lines  from  Memphis  pene- 
trate that  entire  sugar  growing  country? 

A.  Yes  sir;  I  think  that  has  affected  it. 

Q.  Please  give  us  an  idea  as  to  the  margin 
of  profit  on  handling  this  business,  so  as  to  let 
us  know  whether  any  reasonable  increase  can 
be  stood  bv  this  line  of  trade  in  the  rate  of 
freight;  what  effect  would  it  have  upon  it? 

A.  Like  all  staples,  it  is  handled  on  a  very 
close  margin,  and  in  considering  that  we  have 
recently  erected  large  warehouses  on  the  line 
of  railroad  which  passes  through  the  east  bank 
of  the  sugar  district  on  the  upper  coast,  in  or- 
der that  we  might  afford  to  planters  the  bene- 
fits of  our  market  and  be  enabled  to  handle 
the  product  in  eood  shape  promptly;  and  in 
that  way  they  take  advantage  of  the  rail  ship- 
ments on  that  side  of  the  river.  I  think  they 
have  had  a  verv  satisfactory  experience. 

Q.  The  market  has  grown  under  this  plan 
of  dealing  with  it? 

A.  Yes  sir. 

C.  State  where  vou  market  vour  sugar  and 
molasses  received  from  the  Louisiana  planters? 

A.  Principally  to  our  larse  Jobbers  in  the 
city.   Of  course  we  have  trade  at  other  points. 

Q.  In  other  States? 

A.  Yes  sir. 

Q.  Even  as  far  as  Pittsburgh? 

A.  Yes  sir;  and  Chicago. 

Q.  Tell  us  the  number  of  cars  per  annum 
of  sugar  and  molasses  goods  you  are  now 
handling? 

A.  Our  general  business  in  the  three  inter- 
ests amounts  to  from  twelve  to  fifteen  hundred 
cars. 


John  L.  Welford  appeared  before  the 
Commission,  and  having  been  duly  sworn  was 
examined  as  follows: 

By  Mr.  Cummins: 

Q.  What  is  your  business? 

A.  I  am  the  manager  of  the  Chickasaw 
Cooperage  Company. 

Q.  About  how  much  is  your  annual  output 
at  your  factory? 

A.  It  is  about  $150,000. 

Q.  What  effect  on  your  business  has  the  In- 
terstate Commerce  Act  had;  or  if  not  already 
shown,  what  effect  will  it  have  so  far  as  you 
may  know? 

A.  Section  4,  as  I  understand  it,  has  been 
suspended  as  far  as  our  trade  now  goes,  and 
we  have  not  felt  the  effect  of  it.  We  have 
the  same  rates  that  we  had  before.  If  those 
rates  do  not  continue  it  would  prohibit  us  en- 
tirely from  shipping  to  the  points  that  we  want 
to  reach. 


Q.  You  would  have  to  shut  up  shop? 

A.  Yes  sir. 

Q.  You  say  your  business  amounts  to  about 
$150,000  a  year? 

A.  Yes  sir. 

Q.  Is  it  not  a  fact  that  your  industry  haa 
comparatively  grown  up  in  Memphis  within 
the  last  few  years? 

A.  Yes  sir;  about  four  years;  a  little  over 
four  years;  between  four  and  five  years. 

Q.  Do  you  employ  a  large  number  of  hands  t 

A.  Yes  sir. 

Q.  And  furnish  labor  to  a  large  number  of 
p^le? 

The  Chaimutn.  Yes ;  undoubtedly  he 
does. 


J.  A.  Godwin  appeared  before  the  Com> 
mission,  and  having  been  duly  sworn  was  ex- 
amined as  follows: 

By  Mr.  Cummins: 

Q.  I  believe  you  are  interested  in  the  dry 
goods  trade  of  this  town? 

A.   "Yes  sir 

q!  With  what  house? 

A.  B«  Lowenstein  &  Brothers. 

Q.  That  firm  does  a  large  wholesale  and  re> 
tail  dry  goods  business  here? 

A.  Ye%sir. 

Q.  About  how  much  per  annum? 

A.  In  the  neighborhood  of  $8,000,000. 

Q.  Is  it  not  in  your  department  in  that  busi- 
ness to  keep  up  with  your  freight  rates  on 
foods  that  you  buy  in  eastern  markets  and  ship 
ere? 

A.  Yes  sir. 

Q.  State  to  the  Commission  what  effect  if 
any,  the  adjustment  of  rates  by  rail  carrier 
lines  from  Kew  York  and  eastern  points  to 
Memphis  has  had  upon  your  shipments  of  dry 
goods  to  this  market? 

A.  As  we  understand  it  from  the  roads  giving 
us  a  rate,  the  new  rate,  if  the  clause  goes  into 
effect — 

The  Chairman.  To  where;  what  rates  do 
refer  to? 

The  Witness.  From  New  York  to  Mem- 
phis. The  present  rate  as  compared  with  the  rate 
that  will  be  given  will  increase  the  expense  of 
our  business  about  1  per  cent. 

Q.  That  one  per  cent  is  now  resting  upon 
you  under  the  suspension  of  this  fourth 
clause? 

A.  I  don't  exactly  understand  that  ques- 
tion. 

Q.  During  a  temporary  suspension  of  the 
fourth  clause  by  the  Commission,  you  are  still 
suffering  to  the  extent  of  1  per  cent? 

A.  No  sir;  the  suspension  of  the  fourth 
clause  gives  us  the  rate  we  have  had,  $1.03. 
We  are  now  payine  that  rate. 

Q.  But  prior  to  me  suspension  how  was  itf 

A.  Prior  to  the  suspension  they  never  put 
into  effect  the  new  rate  at  all. 

Q.  But  the  new  rate  was  quoted  to  you? 

A.  Yes  sir.    The  new  rate  as  quoted  to  us 
will  increase  the  expense  about  1  per  cent. 
The  new  rate  is  quoted  at  85  per  cent  increase 
over  the  present  rates. 
By  The  Chairman: 
Q.  Who  quotes  such  rates  to  you? 
A.  The  Northern  Dispatches;  the  Chesa^ 
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peake  &  Ohio  Boad.  That  is  the  rate  I  figure 
on  as  being  the  coming  rate. 

By  Mr.  Cwmmlns: 

Q.  Is  it  not  a  further  fact  that  in  your  busi- 
ness you  find  it  necessary  already  to  commence 
making  arrangements  with  water  carriers  by 
the  seaports? 

A.  We  have  already  made  some  inquiry  in 
that  respect  with  that  intention;  yes  sir.  We 
have  not  made  any  arrangement  yet. 

Q.  But  you  are  preparing  to  ship  your  goods 
around  that  way? 

A.  We  are  preparing  to  make  some  arrange- 
ment if  we  can. 


Harlow  Dow  appeared  before  the  Com- 
mission and,  having  been  duly  sworn,  was  ex- 
amined as  follows: 

By  Mr,  Cammins: 

Q.  How  long  have  you  lived  here? 

A.  Thirty  one  years. 

Q.  What  is  your  business? 

A.  I  have  been  an  active  merchant  all  my 
life  in  Memphis  and  am  now  engaged  especially 
in  the  coal  oil  business;  nothing  else  except  to 
publish  Dow's  City  Directory  of  Memphis. 

Q.  You  are  not  connected  with  the  Standard 
Oil  Company? 

A.  No  sir;  I  have  never  been  connected 
with  the  Standard  Oil  Company. 

Q.  You  are  a  free  trader? 

A.  An  independent  dealer  in  coal  oil. 

Q.  I  wish  you  would  state  to  the  Comnis- 
sion  what  effect,  if  any,  the  enforcement  of  this 
Interstate  Commerce  Law  will  have  upon  your 
coal  oil  trade? 

A.  I  cannot  ^ay  it  would  be  disastrous  .be- 
cause we  have  the  river.  It  would  cut  off 
certain  i>oints  almost  entirely  from  business; 
very  much  reduce  it  and  ruin  it  in  certain 
points. 

Q.  Please  illustrate  it. 

A.  Since  this  Commission  has  been  in  ses- 
sion I  have  been  to  the  C.  &  O.  Depot  and 
there  are  ten  barrels  of  oil  going  to  Dyersburg, 
Tennessee.  Then  also  I  have  river  communi- 
cation^ first  by  the  Anchor  Line  of  steamers, 
and  next  by  the  Forks  of  Deer  River,  a  some- 
what tortuous  stream  navigable  for  small 
boats  which  run  nine  months  in  the  year.  I 
shipped  two  weeks  ago  ten  barrels  to  that 
point  at  $1  a  barrel,  fifty  cents  on  each  boat. 
Nine  months  In  the  year  the  freight  by  rail  is 
in  round  numbers  %i  a  barrel.  Ten  barrels  at 
the  depot  are  now  going  there  at  that  rate. 
The  exact  rate  is  a  little  less.  I  think  $4.85 
I  paid  on  that  line  two  or  three  weeks  ago 
when  this  boat  was  not  running.  I  have  orders 
to  ship  now,  which  I  shall  fill  very  soon.  I 
have  an  order  of  fifteen  barrels,  and  I  should 
sell  fifteen  or  twenty  at  $1  a  barrel.  I  have 
bills  of  ladinff  from  Marietta  at  fifty  cents  a 
barrel.  That  Is  upon  the  Ohio  River,  open  six 
months  in  the  year.  The  rate  by  rail  has  been 
since  the  15th  of  last  January,  $1.20.  To  guard 
aninst  irregularities  during  the  other  months 
I  nad  to  bring  here  by  rail  twelve  or  fourteen 
barrels  of  oil  and  suffer  the  leakage  on  it — 
to  avoid  these  railroad  rates.  For  instance,  I 
was  in  Covington  the  other  day  and  the  rail- 
road rate  there  is  $1  a  barrel  by  rail.  At  the 
five  local  points  on  that  road,  Covington,  Rip- 
ley, Dyersburg  and  Newborn,  the  rate  is  first 
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class  rate  of  freight,  also  including  Dyersburg, 
amounting  to  a  difference  between  first  and 
fourth  class  rates,  from  sixty  cents  to  $1  a  bar- 
rel at  Newbem  and  Dyersburg  is  an  interme- 
diate pomt  amounting  to  $1.80.  Of  course,  in 
selling  to  these  intermediate  points  I  have  to 
lose  my  profit,  or  not  sell.  I  will  say  this:  On 
the  roads  which  offer  a  lower  class  freight,  for 
instance,  fourth  class  by  the  Memphis  &  Char- 
leston— were  it  not  for  those  roads  I  would  bo' 
driven  from  the  business.  That  is  open  to  all 
at  fourth  class  rates  of  freight,  while  upon  all 
the  others  it  is  first  class  to  me;  and  I  am  pre- 
pared to  substantiate  it  that  the  Standard  Oil 
Companv  receives  fourth  class  rates  upon  the- 
Louisville  &  Nashville  and  the  Chesapeake  &■ 
Ohio  Railroad. 

Q.  Is  it  not  your  well  settled  conviction  that 
the  life  of  your  trade  depends  upon  the  Com- 
mission continuing  the  suspension  of  the  fourth 
clause? 

A.  No  sir:  only  under  certain  qualifica- 
tions. 

Q.  State  those. 

A.  I  have  stated  certain  facts  here  in  regard 
to  the  river  and  rail  communication.  I  caro 
not  what  the  rates  are,  high  or  low.  All  I 
want  is,  as  the  sun  shines  for  all,  the  law  for 
all.  I  know  the  Standard  Oil  Company  don't 
pay  those  rates.  Here  is  the  river  coming 
through.  They  received  in  the  last  month  two 
or  three  hundr^  barrels  of  oil  by  river  at  those 
rates,  while  it  is  $1.27  or  thereabouts  by  rail.  I 
know  they  carry  the  oil  for  the  Standard  Oil 
Company  on  these  roads  at  fourth  class  rates. 
The  ten  barrels  of  oil  going  today  on  that 
road  receives  a  rebate,  and  it  is  prohibited 
here,  and  the  bills  are  made  out  in  Cairo  to 
avoid  the  law.  I  saw  them  on  the  road  last 
Monday.  I  ship  right  along  and  am  denied, 
and  the  rate  here  is  paid  in  advance.  I  am 
prepared  to  show  such  documents  as  will  es- 
tablish that  point. 

Mr,  Cmnmins.  That  is  all  1  desire  to  ask 
this  witness.    (Laughter.) 

By  Mr,  Stanlman: 

Q.  Are  the  points  to  which  you  ship  and 
of  which  you  complain  all  within  the  limits  of 
Tennessee? 

A.  No  sir. 

Q.  They  are  not  in  Tennessee? 

A.  No  sir.  . 

The  Chairman.  To  what  point  do  von 
address  that  inquiry?  Do  you  want  to  go  into 
an  investigation  of  this  Standard  Oil  matter 
now? 

Mr,  Stahlman.    No  sir. 

The  Chairman.  Perhaps  it  would  be  bet- 
ter to  take  it  up  hereafter,  if  this  gentleman 
is  disposed  to  have  it  done. 

Mr.  Stahlman.  I  want  to  suggest  In  con- 
nection with  that,  as  I  have  been  doing  hereto- 
fore— 

The  Chairman*  It  is  not  proper  to  go 
into  that  matter. 

Mr,  Stahlman.  The  Louisville  &  Nash- 
ville Railroad  on  all  the  business  to  which  tho 
gentleman  refers,  charges  the  same  rate  to  the- 
Btandard  Oil  Company  that  it  does  to  others. 

The  Witness.    1  am  prepared  to  offer  doc- 
uments  in  contravention  of  that  statement. 
I  am  prepared  to  offer  them  if  you  want 
them. 
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Mr,  Cummins.  There  are  a  larse  namber 
of  gentlemen  representing  various  interests  in 
the  commerce  and  trade  of  Memphis  who  are 
present  in  the  room  and  whose  testimony  uni- 
lormly  would  be  in  corroboration  of  the  state- 
inents  to  which  you  have  already  listened  from 
these  gentlemen  who  have  appeared  upon  the 
«tand  this  morning.  I  take  it,  however,  to  be 
unnecessary  to  consume  your  time  further  with 
listening  to  mere  cumulative  evidence,  as  that 
would  be  from  every  branch  of  trade  and  com- 
merce here.  In  that  view  I  will  not  call  any 
of  the  other  gentlemen  to  the  stand. 

The  Chairman.    Very  well. 

A.  H.  Moses  appeared  before  the  Commis- 
sion, and,  having  been  duly  sworn,  was  exam- 
ined as  follows: 

By  Mr.  Stahlman: 

Q.  Please  give  the  Commission  your  place 
of  residence,  your  business  and  the  situation 
with  respect  to  the  matter  we  are  now  under- 
taking to  investigate? 

A.  I  reside  at  Sheffield,  Ala.,  and  am  the 
vice  president  and  general  manager  of  the  Shef- 
field Land,  Iron  &  Coal  Company,  the  pro- 
moters of  that  town.  I  appear  to-day,  how- 
ever, as  one  of  a  committee  of  citizens  appoint- 
ed by  the  City  Council  of  Sheffield  to  appear 
before  this  body.  Two  of  my  associates  are 
still  here  and  two  others  left  last  night,  after 
remaining  all  day. 

Q.  Sheffield  is  located  on  the  Memphis  & 
Charleston  Road? 

A.  Tessir;  and  on  the  Sheffield  &  Birming- 
ham Road  and  on  the  Tennessee  River. 

Q.  The  Louisville  &  Nashville  Road  is  build- 
ing a  line  to  your  town? 

A.  Yes  sir. 

Q.  I  will  ask  you  flatly,  are  you  for  or 
Against  the  enforcement  of  the  fourth  clause? 

A.  I  have  in  my  pocket  a  paper  drawn  by 
our  committee  which  I  think  represents  the 
views  of  the  citizens,  as  far  as  we  have  been 
able  to  ascertain.  We  think  we  will  be  bene- 
fited by  suspending  that  clause  as  to  Sheffield. 

Q.  Are  you  all  satisfied  with  the  rates  you 
«re  now  paying? 

A.  I  am  not  very  familiar  with  the  details 
of  the  rates.  My  line  of  business  does  not 
bring  me  in  contact  with  them. 

Q.  That  petition  practically  represents  the 
43entiment  of  your  people,  does 'it  not? 

A.  I  think  it  dfoes.  Our  committee  were 
unanimous,  and  it  was  a  very  representative 
•committee. 


John  Atherton  appeared  before  the  Com- 
mission and,  having  been  duly  sworn,  was  ex- 
amined as  follows: 

By  Mr.  Stahlman: 

Q.  Please  state  to  the  Commission  where  you 
reside  and  what  interests  you  represent  in  com- 
ing here? 

A.  I  live  in  Louisville  and  have  distillery 
property  on  the  Enozville  Branch  of  the  Louis- 
ville &  Nashville  Railroad,  forty- five  miles 
49outh  of  Louisville.  I  came  here  as  a  manu- 
facturer, and  also  in  a  representative  capacity, 
havinff  been  requested  to  come  bv  a  large  num- 
l)er  of  citizens  of  Louisville  as  signers  to  peti- 
tions which  I  have  in  my  hand.    The  petitions 


were  circulated  among  the  shippers  of  I/)uis- 
ville  in  duplicate.  I  will  say  in  explanation 
that  it  was  not  intended  that  the  petitions 
should  be  circulated  as  petitions  generally  are, 
but  to  those  interests  that  were  large  shippers 
and  from  the  character  of  their  business  would 
be  likely  to  feel  the  greatest  amount  of  interest 
in  this  subject.  One  other  point,  if  the  Com- 
mission will  pardon  me  a  moment.  The  peti- 
tion is  very  short,  and  simply  confines  itself  to 
asking  the  permanent  suspension  of  the  fourth 
section  in  behalf  of  the  Louisville  &  Nashville, 
and  the  Chesepeake,  Ohio  &  Southwestern 
Roads,  and  then  expresses  the  general  judg- 
ment that  it  ought  to  be  suspended  throughout 
the  country.  There  were  no  reasons  inserted 
in  the  petition,  thinking  probably  it  would  be 
permitted  by  the  honorable  Commission  that 
the  views  that  they  entertain  verv  ffenerall v  on 
that  subject,  as  well  as  such  individual  views 
as  might  result  from  individual  experience  of 
its  merchants,  might  be  stated.  I  can  state 
them  in  a  verv  few  moments,  if  it  is  the  wish 
of  the  Commission.  They  feel,  so  far  as  they 
expressed  themselves  at  the  meeting  which 
was  held — which  was  pretty  largely  attended 
by  the  signers  to  that  petition — tnat  the  laws 
of  competition  which  have  brought  aboiit  the 
network  of  railway  and  water  transportation, 
will  adjust  the  rates  from  time  to  time  as  the 
business  necessitates,  and  as  the  growth  of  the 
different  terminal  points  require  modifications 
of  those  rates. 

The  Chairman.  It  might  be  well  enough 
to  say  to  you  that  we  do  not  understand  we 
have  any  power  to  suspend  this  law  through 
the  whole  country.  All  your  testimony  beu*- 
ing  upon  that  question  would  be  somewhat 
out  of  place.  Our  power  is  only  to  examine 
cases  that  are  supposed  16  be  exceptional.  It 
is  just  as  much  obligatory  upon  us  as  it  is  upon 
any  railroad  companv  or  private  citizen. 

The  Witness.  That  was  fully  understood. 
I  presume  that  part  was  inserted  on  account 
of  the  fourth  section  containing  a  clause  that 
it  should  be  suspended  in  such  cases  as  were 
within  the  discretion  of  the  Commission. 

The  Chairman.  We  have  heretofbre  said 
to  parties  who  wanted  to  brin^  before  us  their 
views  in  regard  to  the  general  policy  of  that 
provision  as  applied  to  the  whole  country,  that 
that  was  something  we  could  not  look  into  at 
all. 

The  Witness.  I  fully  understood  that  after 
we  came  up,  but  of  course  it  was  too  late  to 
change  the  petition  that  was  drawn  there. 
With  reference  to  the  business  in  the  South, 
where  a  large  amount  of  the  jobbing  business 
of  liouisville  is  done,  they  of  course  feel  very 
much  as  has  been  stated  by  a  large  number  of 
witnesses  here,  that  they  were  compelled  to 
have  lower  rates  to  water  competitive  points  in 
order  to  carry  on  their  business;  and  of  cours^ 
they  feel  that  it  was  a  contest  between  the  in- 
crease of  those  rates  or  the  lowering  of  the  local 
rates;  and  in  the  judgment  of  our  people  gen- 
erally who  are  familiar  with  the  interest  of 
these  railroads,  it  was  not  believed  that  it  could 
be  accomplished  by  a  lowering  of  local  rates, 
and  consequently  they  felt  it  would  result  in 
an  advance  of  through  rates  which  would  de* 

Erive  them  of  a  large  amount  of  their  Southern 
usiness.    It  is  a  considerable  manufacturing 
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point,  and  tbemannfacturers  are  generally  un- 
•easT  about  orders  for  business. 

By  Mr.  Stahlman: 

Q.  In  so  far  as  it  applies  to  your  particular 
business  and  the  roads  that  have  applied  for 
relief  under  this  section  of  the  Act.  Tou  are 
^  large  consumer  of  grain,  are  you  not? 

A.  Yes  sir. 

Q.  How  many  bushels? 

A.  We  have  used  as  high  as  between  five 
4ind  six  hundred  thousand  bushels;  last  year 
jibout  three  hundred  thousand,  and  the  year 
before  that  three  hundred  thousand. 

Q.  You  are  located  at  a  local  point  on  the 
Louisville  &  Nashville  Railroad? 

A.  Yes  sir. 

Q.  The  product  manufactured  from  this 
gnJn  is  shipped  quite  largely  to  points  south 
^f  you? 

A.  We  ship  considerably  to  points  south  of 
us,  and  also  to  all  points  in  the  United  States. 
To  New  Orleans  we  make  a  shipment  and  to 
Texas  and  southern  points  on  the  Louisville  & 
N'ashville  Railroad  and  other  roads. 

Q.  It  is  true  in  your  case  although  you  are 
located  at  a  local  station,  that  the  rates  to  the 
longer  points  are  made  less  than  to  intermedi- 
ate points,  is  it  not?  For  example,  the  rates 
to  New  Orleans  are  less  than  to  Montgomery? 

A.  Yes  sir. 

Q.  And  it  is  the  same  way  with  the  South 
Atlantic  coast.  The  rates  to  Charleston  are 
less  than  to  Augusta? 

A.  Yes  sir;  that  is  true.  We  don't  make  as 
^many  shipments  of  freight  there  as  in  other 
^iirections,  but«  generally  speaking,  that  is  the 
aituation. 

Mr.  Cummins,  I  have  here  petitions  from 
some  two  hundred  or  more  merchants  and 
business  men  of  Louisville.  I  will  ask  the 
witness  to  look  over  the  list  of  names  and 
■State  to  the  Commission  whether  those  are  the 
representative  men  of  the  trade  of  that  citv. 

The  Witness.  (After  having  examined 
the  petition.)  I  will  state  in  answer  to  the 
gentleman's  question  that  I  recognize  the 
names  of  nearly  all  the  signers  of  this  petition, 
living  in  the  City  of  Louisville,  as  prominent 
business  men  and  shippers. 

Q.  You  have  petitions  from  local  points  on 
the  line  of  your  road? 

A.  Yes  sir;  I  have  petitions  from  a  ffreat 
many;  in  fact,  I  will  say  the  important  local 
stations  alon|;  the  line  of  the  Louisville  & 
Nashville  Railroad,  as  far  south  as  Bowling 
-Oreen,  and  as  far  north  on  the  Enoxvllle 
branch  as  the  Tennessee  state  Une.  I  recog- 
nize the  names  of  signers  to  all  of  those  peu- 
tions,  or  almost  all,  as  men  I  know  personally. 

Q.  About  what  percentage  of  the  business 
interests  of  Louisville  have  affixed  their  signa- 
tures to  the  petition  asking  for  this  relief? 

A.  1  should  say,  taking  the  business  men 
who  ship  long  shipments,  what  might  be 
called  outside  of  the  local  territory  around 
Louisville,  probably  75  per  cent  of  the  heavy 
business  that  is  shipped  on  what  might  l>e 
4ermed  a  long  haul  rate. 

Q.  Was  there  an  effort  made  to  get  all  of 
-them? 

A.  No  sir.  The  meeting  was  called  and 
composed  principally  of  heavy  shippers  who 
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ship  beyond  the  immediate  locality  to  distant 
points. 


Oeorm  Ganlbert  appeared  before  the 
CommisMon  and,  having  been  duly  sworn,  was 
examined  as  follows: 

By  ilr.  StaJdnuui: 

Q.  You  are  a  resident  of  Louisville? 

A.  Yes  sir. 

Q.  What  is  your  business? 

A.  Merchant  and  manufacturer. 

Q.  What  branch  of  manufacturing? 

A.  White  lead  and  paint. 

Q.  You  have  a  pretty  large  business  in  the 
South? 

A.  Yes  sir;  quite  a  considerable  business. 

Q.  Do  you  have  any  business  with  coast 
points  and  Gulf  points? 

A.  Yes  sir;  to  the  Gulf  coast  I  have  consid- 
erable trade. 

Q.  Your  rates  to  the  intermediate  points  are 
higher  than  to  those  points? 

A.  I  think  so;  yes  sir. 

Q.  Is  the  competition  pretty  strong  at  the 
Gulf  pointo? 

A.  Yes  sir;  we  come  in  competition  with 
both  eastern  and  western  markets. 

Q.  And  the  rates,  as  fixed,  are  practically 
what  you  need  to  enable  you  to  meet  the  com- 
petition, are  they  not? 

A.  Generally  so;  yes  sir. 

Q.  You  don't  think  the  Citv  of  Louisville 
has  been  discriminated  against  in  favor  of  any 
other  city? 

A.  Not  that  I  know  of. 

Q.  Do  you  import  any  of  your  paints  or  oil? 

A.  We  do  some  importing;  yes  sir. 

Q.  The  rates  are  very  low,  and  competition 
fixes  very  low  rates  for  you  at  times? 

A.  Yes  sir;  we  usually  get  a  pretty  low 
rate. 

Q.  Have  you  made  any  shipments  or  re- 
ceived any  consignment  on  which  the  rates 
were  low?  If  so,  please  state  what  were  the 
forces  or  elements  that  made  the  low  rates? 

A.  We  have  recently  had  a  rate  of  twentv- 
five  cents,  I  think  out  of  Liverpool  to  Louis- 
ville by  the  Chesapeake  &  Ohio  Road,  which 
was  made  in  competition.  We  have  been  for- 
merly making  our  shipments  by  way  of  New 
Orleans  and  oringing  them  up  in  that  direc- 
tion; but  they  gave  us  a  rate  to  compete  with 
the  roundabout  way  they  bring  it  in  from 
Liverpool. 

Q.  The  rail  competition  at  the  Gulf  ports 
is  getting  to  be  so  strong  against  the  water 
competition  that  the  rail  lines  coming  from 
Uie  easterly  direction  are  obliged  to  reduce 
their  rates  to  meet  it 

A.  I  think  so;  otherwise  they  would  ship  by 
New  Orleans. 


Frank  Hartwell  appeared  before  the 
Commission  and,  having  been  duly  si/vorn,  was 
examined  as  follows: 

By  Mr,  Stahlman: 

Q.  You  reside  in  Louisville? 

A.  Yes  sir. 

Q.  What  is  your  business? 

A.  Grain  dealer  and  shipp<!r. 
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Q.  You  ship  to  Southern  points? 

A.  Yes  sir. 

Q.  Your  rates  to  distant  points  are  lower 
than  to  intermediate  points? 

A.  Yes  sir. 

Q.  What  proportion  of  your  business  goes 
to  distant  points,  say  coast  i>oints? 

A.  We  have  diipped  recently  very  little  to 
coast  points. 

Q.  Notwithstanding  the  rates  are  very  low 
to  coast  points,  you  are  not  able  to  compete 
successfully? 

A.  We  are  not,  sir.  The  rates  are  lower  to 
coast  points  than  to  other  points  we  are  in  the 
habit  of  shipping  to. 

Horace  Pashaw  appeared  before  the 
Commission  and,  having  been  duly  sworn,  was 
examined  as  follows: 

By  Mr,  Stahlman: 

Q.  You  reside  in  Louisville? 

A.  Yes  sir. 

Q.  What  is  your  business? 

A.  Wholesale  flour  dealer. 

Q.  Do  you  ship  at  all  to  the  South? 

A.  Yes  sir. 

Q.  Your  strongest  competition  is  at  the 
coast,  and  points  tributary  to  the  coast? 

A.  Yes  sir. 

Q.  Your  rates  are  lower  to  the  coast  than  to 
the  intermediate  points? 

A.  Yes  sir. 

Q.  Are  you  selling  much  to  coast  points? 

A.  Ko  sir;  comparatively  little. 

Q.  You  would  be  willing  to  shade  your 
profits,  in  order  to  sell,  if  you  thought  that 
would  induce  trade? 

A.  Yes  sir. 

Q.  Notwithstanding  your  willingness,  and 
notwithstanding  the  low  rates,  you  are  able  to 
do  verv  little  buisiness? 

A.  Yes  sir. 

Q.  The  same  applies  to  Mobile,  Pensacola, 
and  New  Orleans? 

A.  Yes  sir. 

Q.  Does  not  the  water  competition  also  af- 
fect you  at  Montgomery  and  Selma? 

A.  Yes  sir. 

Q.  And  the  short  route  through  Yicksburg 
down  the  Mississippi? 

A.  Yes  sir. 


S.  Zom  appeared  before  the  Commission, 
and  having  been  duly  sworn  was  examined  as 
follows: 

By  ifr.  Stahlman: 

Q.  You  are  a  resident  of  the  City  of  Louis- 
ville? 

A.  Yes  sir. 

Q.  Engaged  in  the  grain  business? 

A.  Yes  air. 

Q.  You  ship  largely  to  the  South? 

A.  Yes  sir. 

Q.  Are  you  doing  much  business  at  coast 
points? 

A.  Very  little  this  season. 

Q.  The  rates  to  coast  points  of  course  are 
less  than  to  the  interior? 

A.  Yes  sir. 

Q.  When  you  had  business  at  the  coast  did 
you  not  shade  your  prices? 

A.  We  generally  sell  lower  there  than  at  any 
other  point. 


Q.  The  same  M>plies  to  Gulf  points,  Mobile^ 
Pensacola,  and  New  Orleans? 

A.  Yes  sir. 

Q.  You  have  competition  to  meet  at  Mont- 
gomery, at  Yicksburg,  etc,  by  the  Alabama 
and  Mississippi  Rivers? 

A.  Yes  sir. 

Q.  And  at  Selma  also? 

A.  Yes  sir. 

Q.  I  will  ask  you  to  state  if  you  think  the 
Louisville  &  Nashville  Railroad  favors  yoa 
above  any  other  shippers  particularly,  or  dis- 
criminates in  your  favor  or  in  favor  of  the 
City  of  Louisville  against  any  other  city? 

A.  The  Louisville  &  Nashville  Railroad 
never  favored  me  that  I  know  of. 


Charles  Ballard  appeared  before  the 
Commission,  and  having  been  duly  sworn  wis- 
examined  as  follows: 

By  Mr,  Stahlman ; 

Q.  You  reside  in  the  City  of  Louisville? 

A.  I  do. 

.Q  What  is  your  business? 

A.  Manufacturer  of  flour  and  com  meal. 

Q.  Your  trade  is  largely  in  the  South? 

A.  It  is. 

Q.  You  have  pretty  strong  competition  ii> 
your  business? 

A.  Yes  sir. 

Q.  Please  explain  the  extent  of  the  competi- 
tion at  the  Oulf  and  coast  points,  and  points- 
tributary  or  immediately  in  the  territory  tribu- 
tary. 

A.  The  competition  has  been  so  strong  that 
we  have  ceased  to  solicit  business  at  coast 
points. 

Q.  You  could  not  sell  anythinff  there  at  the 
present  rates,  even  if  you  sold  it  without  a 
profit,  could  you? 

A.  Owing  to  the  quality  of  our  goods,  we 
sell  a  little,  of  course,  when  they  want  good 
flour;  but  we  sell  very  little. 

Q.  You  meet  your  competition  in  that 
way,  do  you? 

A.  No  sir;  we  don't  attempt  to  meet  compe- 
tition  at  all  at  coast  points. 

Q.  What  points  sell  flour  against  you,  in  that 
country? 

A.  To  coast  points  our  competition  is  prin- 
cipally from  points  which  reach  the  coast 
through  Baltimore. 

Q.  Are  there  any  milling  interests  at  Rich- 
mond, Virginia? 

A.  A  slieht  one;  yes  sir. 

Q.  You  nave  a  good  trade  in  the  interior^ 
where  the  rates  of  transportation  are  higher, 
have  you  not? 

A.  Yes  sir;  in  the  Carolina  territory  we 
have. 

Q.  (Generally  speaking,  your  competition  is 
very  strong? 

A.  Yes  sir;  it  is  very  strong. 
Q.  How  do  you  make  any  money  with  all 
the  competition  you  have?    Please  explain  to 
the  Commisdon. 

A.  By  the  quality  of  our  goods  and  the  mag- 
nitude of  our  output 

Q.  You  make  good  goods  and  you  make 
plenty  of  them? 

A.  We  attempt  to  run  forty-five  weeks  in  the 
year,  night  and  day;  and  of  course  running 
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night  and  day  the  relative  cost  of  production 
is  very  much  lower. 

jToseph  laeCompte  appeared  before  the 
Commission  and,  having  been  duly  sworn,  was 
'examined  as  follows: 

By  Mr.  Stahlman : 

Q.  Please  state  your  place  of  residence. 

A.  Lexington,  Kentucky. 

Q.  What  is  your  business? 

A.  I  am  a  merchant  miller. 

Q.  You  have  a  business  in  the  South  Y 

A.  Yes  sir. 

Q.  It  requires  lower  rates  from  your  point 
to  coast  points  tban  It  does  to  intermediate 
points,  does  it  not? 

A.  Yes  sir. 

Q.  I  believe  you  have  no  water  competition 
«t  Lexington? 

A.  No  sir;  we  have  not. 

Q.  The  competition,  then,  in  your  business 
arises  from  competition  between  markets? 

A.  Competition  between  markets. 

Q.  And  you  have  rail  competition  to  the 
Bouth? 

A.  Yes  sir. 

Q.    Two  lines? 

A.  Yes  sir;  we  could  have  three  lines. 

Q.  One  of  the  lines  between  Lexington  and 
Chattanooga  is  considerably  shorter  than  the 
other,  is  it  not? 

A.  Yes  sir;  very  much  shorter. 

Q.  Under  the  fourth  section  of  the  Act,  if 
the  rate  should  be  fixed  to  intermediate  points 
not  higher  than  to  terminal  points,  would  the 
Louisville  &  Nashville  Railroad,  and  the  Nash- 
ville, Chattanooga  &  St.  Louis  Road  be  in  the 
position  of  beinff  compelled  to  reduce  the  rates 
fur  at  least  one  hundred  miles  of  its  road,  be- 
ing that  much  more  intermediate  that  the 
Sorter  route? 

A  I  don't  understand  the  question  exactly. 

Q.  The  Louisville  &  Nashville  Road  from 
Lexington  to  Chattanooga  is  ninety-four  miles 
further  than  the  Cincinnati  Southern  from 
Xiexington  to  Chattanooga? 

A.  Yes  sir;  and  the  point  is  that  they  would 
have  to  haul  it  that  ninety-four  miles  for  the 
fiamerate. 

Q.  And  reduce  the  intermediate  rates  for 
ninety-five  miles  more  than  the  other  road 
would  be  obliged  to  do? 

A-  Yes  sir. 

Q.  You  have  competition  between  Cincin- 
nati and  Lexington,  have  you  not? 

A-  Yes  sir. 

Q.  How  many  railroads? 

A  Three. 

Q.  Is  Lexington  a  pretty  good  business 
point? 

A.  It  is  a  fair  business  point,  situated  right 
Id  the  center  of  the  blue  grass  region. 

Q.  How  long  have  these  competitive  rates 
been  established  at  Lexington? 

A.  Something  like  about  five  years. 

Q.  YoQ  have  competition  from  the  East  to 
LeuDffton,  too,  have  you  not? 

A.  Yes  sir. 

Q.  What  lines? 

A.  The  0.  &.  O.  and  L.  «&  N. 

Q.  Does  the  Cincinnati  Southern,  or  the  Cin- 
dnnati.  New  Orleans  &  Texas  Pacific  also  run 
from  Cincinnati  to  Lodngton?     « 
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A.  Yes  sir. 

Q.  And  connect  with  the  eastern  lines? 

A.  Yes  sir;  there  are  three.  The  other  two 
are  the  strongest  competitors. 

Q.  What  effect  do  you  think  the  advance  of 
rates  to  and  from  Lexington  would  have  upon 
the  general  business  of  Lexington,  includdng 
your  own  business? 

A.  I  think  it  would  have  an  injurious  effect. 
That  is  not  only  my  private  opinion,  but  it  is 
the  opinion  of  the  whole  of  Central  Kentucky, 
Lexington,  and  of  the  neighboring  towns. 
They  had  quite  a  mass  meeting  in  Lexington, 
and  appointed  a  delegation  to  attend  this  Com- 
mission, and  for  one  reason  or  another  they 
couldn't  come;  but  I  have  brought  petitions, 
not  only  from  Lexington,  but  from  neighbor- 
ing towns  that  were  sent  in  there  to  be  sent 
down  by  the  committee.  Almost  every  one  of 
those  signers  I  know  personally,  and  nearly  all 
from  the  neighboring  towns  I  know. 

Q.  Giving  Lexington  local  rates  would  be 
very  disastrous,  in  your  opinion? 

A.  It  would  ruin  the  manufacturing  that  is 
now  going  on  there  and  growing  up. 

Q.  In  which  a  large  amount  of  money  has 
been  invested? 

A.  Yes  sir:  Lexington  has  improved  verj^ 
much  in  the  last  five  years,  especially  since  it 
has  had  railroad  competition;  since  the  C.  & 
O.  and  Southern  Road  came  through  and  gave 
us  competition  between  the  railroads. 

Q.  Your  people  do  not  think  they  ought  to 
be  deprived  of  the  competition  they  have? 

A.  No  sir;  we  have  spent  our  money  to  get 
compeUtion  and  we  think  we  ought  to  have 
the  benefit  of  it. 

Q.  How  much  money  did  Lexington  spend 
in  that  way? 

A.  It  spent  over  a  million  dollars. 

By  CommistioneT  Schoonmaker: 

Q.  What  is  the  population? 

A.  26,000. 


Georffe  W.  Decker  appeared  before  the 
CommisMon  and  was  duly  sworn. 

The  Chaimutn.  I  am  handed  a  petition 
with  your  name  subscribed  to  it,  and  coming 
from  Newport,  Arkansas.  I  understand  vou 
desire  to  make  some  statement  in  regard  to 
that  petition.    Please  do  so. 

By  Mr,  Cummins: 

Q.  Tell  the  Commission  what  carrier  lines 
your  town  has  the  advantage  of? 

A.  We  have  the  Iron  Moimtain  Road,  the 
Batesville  &  Brinklev  Railroad,  which  connects 
with  the  Memphis  &  Little  Rock,  and  we  have 
the  White  River. 

Q.  So  that  you  have  two  railroad  lines  and 
one  river  line? 

A.  Yes  sir:  that  is  with  our  eastern  con- 
nections. We  have  the  Batesville  Branch  of 
the  Iron  Mountain,  but  that  does  not  enter 
into  our  business  here  at  all. 

Q.  The  Iron  Mountain  Road  is  a  branch  of 
the  Missouri  Pacific  system  and  runs  from  St. 
Louis  through  your  town  to  Little  Rock? 

f^    'Tes  sir 

Q.  Over  the  Batesville  &  Brinkley  line  you 
connect  with  the  Memphis  &  Little  Rock? 

j^    Y^es  sir 

Q.  The  White  River  runs  south  past  youx 
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A.  K.  Ward  appeared  before  the  Gom- 
miBsion,  and  having  been  duly  sworn  was  ex- 
amined as  follows 

By  Mr,  Cummins: 

Q.  You  live  in  Memphis? 

A.  Yes  sir. 

Q.  What  is  your  business? 

A.  I  am  secretary  of  the  Memphis  Fertilizer 
Company. 

Q.  Tell  the  Commission  where  it  is  tou  get 
the  materials  that  you  make  into  fertilizer? 

A.  The  larger  portion  of  it  we  get  from 
Charleston.  We  get  some  chemical  ingredients 
from  New  York. 

Q.  You  make  up  the  goods  that  you  manu- 
facture here  in  Memphis? 

A.  Yes  sir.  We  get  our  cotton  seed  oil,  part 
of  it,  that  enters  largely  into  the  commercial 
fertilizers,  from  our  home  market. 

Q.  To  what  points  do  you  sell  that  product? 

A.  The  best  portion  of  our  trade  is  east  in 
Connecticut  and  Massachusetts. 

Q.  What  is  the  average  annual  value  of  the 
output  of  your  factory? 

A.  We  sell  from  six  to  eight  hundred  car 
loads. 

Q.  Tell  the  Commission  the  effect,  if  any 
has  been  felt  by  your  trade  and  manufacture, 
under  the  working  of  this  Interstate  Commerce 
Act? 

A.  It  has  shut  up  our  factory, sir.  We  had 
a  contract  with  a  Connecticut  firm  for  a  large 
amount  of  commercial  fertilizers,  which  we 
didn't  get  filled  before  this  bill  went  into  effect. 
The  contract  was  based  upon  a  given  rate  of 
freight,  and  the  goods  were  to  be  delivered  in 
Connecticut  After  this  bill  went  into  effect, 
the  rate  of  freight  was  advanced  to  such  an 
extent  that  we  lost  money  by  shipping  the 
goods. 

By  the  Chairman: 

Q.  Advanced  where? 

A.  Advanced  to  eastern  markets  from  Mem- 
phis. 

Q.  Where  was  the  advance? 

A.  The  advance  was  made  by  home  com- 
panies. 

Q.  Beyond  the  Ohio  River? 

A.  Yes  sir. 

The  Chairman.  We  are  not  investigating 
that. 

Mr  Cummins.  That  may  be;  but  it  shows 
the  effect  of  the  advance  and  how  these  carrier 
lines  feel  with  regard  to  it— 

The  Chairman.  We  have  nothing  to  do 
with  that  case  and  cannot  have  anything  to 
do  with  it  in  any  way.  If  the  railroad  com- 
panies over  there  comply  with  the  law  we  have 
no  Jurisdiction.  The  investigation  here  should 
be  confined  to  matters  this  side  of  the  Ohio 
River. 

Mr.  Cummins.  That  is  true;  but  it  seems 
to  me  to  be  an  element  to  be  considered  with 
r^ard  to  the  effect  of  this  law  if  it  should  be 
enforced  upon  the  general  trade  and  commerce 
of  Memphis,  when  one  very  large  industry  has 
been  suppressed. 

The  Cl&airman.  They  have  a  perfect 
ri^ht  to  do  it  over  there,  and  we  cannot  inter- 
fere. 

Mr,  Cummins.  I  grant  vou  that.  It  might 
not  give  this  particular  industry  relief,  but  it 

IlTTEB  S. 


throws  light  upon  how  the  workings  of  this  law^ 
affect  all  our  commerce. 

The  Chairman.  We  are  not  incmiring  in- 
to the  general  working  of  the  law.  It  is  to  be 
enforced.  It  is  only  a  question  of  the  suspen- 
sion this  side  of  the  Ohio  River.  If  the  en- 
forcement of  the  law  north  of  the  Ohio  River  de- 
stroys this  man's  industry,  that  is  a  thing  very 
greatly  to  be  regretted,  but  it  is  something  we 
have  no  sort  of  control  or  influence  upon;  and 
no  order  we  can  make  can  influence  it.  We 
cannot  inquire  into  it.  It  is  not  a  matter  under 
investigation  before  us.  If  they  have  adapted 
their  rates  there  to  the  law,  and  it  has  an  in- 
jurious effect  upon  this  man,  that  is  something 
we  cannot  help.  If  it  has  an  injurious  effect 
upon  the  City  of  Memphis,  it  is  something  we 
cannot  help. 

Mr,  Cummins.  I  will  try  to  discuss  that 
a  little  further  on,  and  I  hope  with  better  suc- 
cess. 

The  Chairman.  Very  well;  if  you  want 
to  discuss  it,  you  may  do  it  upon  an  assump- 
tion of  the  facts  as  you  understand  them  to 
be. 

Mr,  Stahlman.  There  are  three  questions 
which  I  would  like  to  determine  before  we  go 
any  further.  One  is  whether  or  not  in  the 
JuQ^ment  of  the  Commission,  the  application 
made  by  the  Louisville  &  Nashville  Railroad 
for  relief  under  the  operations  of  the  fourth 
section  of  the  Act  is  sufficiently  explicit  in  this: 
That  the  special  application  for  relief  does  not 
sufficiently  set  forth — whether  it  would  be  nec- 
essary to  go  into  anv  further  detail — whether 
we  cannot  undertake  to  elicit  by  proof  the 
special  application  to  the  particular  relief 
sought  1  take  it  the  petition  is  quite  sufficient 
in  that  respect. 

The  Chairman.  We  have  raised  no  ques- 
tion upon  the  form  of  the  petition. 

CommisHoner  Morrison.  If  we  find  it  nec- 
essary to  raise  it  afterwards,  we  will  give  yoa 
notice. 

Mr.  Stahlman.  I  take  it  you  desire  to 
take  the  testimonv  of  any  one  who  may  be 
opposed  to  the  relief  sought  by  the  railroad 
companies.  I  would  like  to  ask  if  the  Louis- 
ville &  Nashville  Railroad  will  be  permitted 
to  file  testimony  in  the  form  of  affidavits  cov* 
ering  the  cost  of  operating  the  road,  the  sradea 
and  all  other  facts  incident  to  the  operations  of 
the  road,  and  also  an  affidavit  covering  the 
general  business  of  the  road,  the  earnings,  op-> 
crating  expenses  and  matters  of  that  char- 
acter. 

The  Chairman.  I  suppose  you  make  an 
annual  report.  That  is  full  enough  upon  all 
such  matters. 

Mr,  Stahlman.  I  think  not  as  between 
the  local  and  through  business.  I  don't  think 
it  is  quite  sufficiently  explicit. 

The  Chairman.  We  have  no  oblection  in 
the  world  to  your  handing  that  in.  Mr.  Cum- 
mins can  do  the  same  if  he  desires. 

Mr,  Cummins.  I  am  prepared  to  present 
it  orally,  if  you  will  hear  it  that  way. 

The  Chairman.  I  would  rather  you  would 
put  it  in  writing. 

Mr,  Stahlman.  The  Commission  has  been 
exceedinglv  patient  with  me.  The  Commisalou 
understands  why  patience  with  me  has  been 
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tbeir  statements,  I  would  like  for  them  to  state 
ihe  facts  as  to  what  the  competition  is,  how 
iar  it  is  actual  and  how  far  it  is  sharp  at  points 
Jike  Atlanta,  Birmingham  and  other  points 
where  there  is  no  water  competition. 

Mr,  Stahlman.  I  was  going  on  to  take  up 
4ill  of  those  points,  Birmingham,  Montgomery, 
-Chattanooga,  etc.,  and  to  show  how  they  l)e* 
<»me  commercial  centers.  That  was  the  ob- 
ject of  the  investigation. 

Gi/mimiMwner  Brag^^.  I  would  like  to  have 
them  further  state  how  far  the  rates  made  by 
the  rate  conmiittees  of  the  Southern  Railway 
&  Steamship  Association  control  competition, 
if  at  all,  and  how  far  competition  controls  those 
rates.    I  want  it  to  be  in  the  record. 

2iT.  Stahlman*    Tes  sir. 

Mr,  Cammins.  In  that  same  connection: 
You  have  upon  your  desk  the  names  of  half  a 
•dozen  or  more  technical  experts  on  behalf  of 
the  road  I  represent,  the  Louisville,  New  Or- 
leans &  Texas,  and  the  names  of  witnesses  on 
•behalf  of  the  Chesapeake  &  Ohio.  We  are 
prepared  to  present  that  testimony  orally  to 
the  Commission  at  this  session,  or  can  present 
it  in  the  form  of  written  affidavits  or  deposi- 
tions if  the  Commission  prefer  to  have  it  in 
ihat  shape. 

The  Chairman.  Anything  of  the  nature 
Mr.  Stahlman  proposes  to  bring  out,  you  can 
hand  in,  in  the  same  form. 

Commisnoner  Brag^^f.  We  want  all  the 
.statements  sworn  to. 

Mr»  Stahlman,    Certainly. 

Mr.  Cummins.  I  was  out  of  the  room 
when  Mr.  Stalilman  made  his  statement  Lest 
I  may  be  mistaken  in  my  understanding,  I 
will  state  that  my  testimony  will  go  to  show 
the  cost  of  operating  the  road,  its  capital  cost, 
its  actual  money  cost,  what  portion  of  its 
total  earnings  are  derived  from  through  and 
what  from  way  business;  the  respective  cost 
-of  handling  in  proportion  to  the  amounts 
handled  of  through  and  way  business;  how 
the  rates  are  thus  adjusted,  and  how,  on  these 
iines,  water  competiuon  is  directly  met  and  di- 
rectly felt. 

The  Chairman.  Very  well.  Let  me  say 
one  tiling  in  this  connection.  It  must  be  ap- 
parent to  you  that  the  words  "through  and  lo- 
cal business"  have  been  used  here  in  very  dif- 
ferent senses.  When  you  use  that  term,  be 
sure  that  vou  explain,  so  we  shall  not  be  mis- 
led by  a  different  use. 

Mr,  Cummins.  I  will  tiy  in  every  case  to 
he  explicit;  to  have  the  witnesses  state  the 
.^rounds  on  which  their  opinions  rest. 

The  Chairman.  We  shall  be  glad  to  have 
italL 

Mr,  Cummins.  I  was  handed,  on  yester- 
<day  a  petition  by  Mr.  Ryan,  representing  cer- 
tain coal  interests  in  Alabama.  I  expected  to 
-call  him  yesterday  when  Col.  McHenry  and 
Jf  r.  Moores  were  on  the  stand  and  in  the  same 
•Gonnectlon.  It  is  a  petition  that  sets  out  in 
full  their  business,  and  the  ground  on  which 
the  competing  carrier  lines  came  into  that  ter- 
ritory. I  have  also  received  this  morning 
from  Sddyville,  Kentucky,  a  local  station  on 
the  Chesapeake  A  Ohio,  a  petition  similar  to 
those  presented  on  yesterday  from  other  non- 
•competitive  points  on  that  line  of  road.  I 
have  also  a  petition  signed  by  some  twenty 
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persons  and  sworn  to  by  one  of  the  signers, 
representing,  I  might  say.  the  entire  commer- 
cial interests  of  the  town  of  Greenville.  Mis- 
sissippi, which  I  desire  io  have  filed  as  the  pe- 
tition from  the  merchants  of  Baton  Rouge  was 
filed  yesterday,  in  support  of  the  petiUon  of 
the  Louisville,  New  Orleans  &  Texas  Railway 
Company  which  is  pending  before  you.  In 
that  same  connection,  the  witness,  Mr.  Mit- 
chell (whom  I  introduced  yesterday  evening, 
the  general  freight  agent  of  the  Chesapeake, 
Ohio  &  Southwestern  Railroad,  a  little  bit  out 
of  the  regular  order  of  proceeding,  so  as  to 
prevent  any  lapse  of  time)  made  one  or  two 
mistakes  with  regard  to  the  figures  which  he 
gave  the  Commission,  and  which  he  desires  to 
have  corrected. 

The  Chairman.    Very  well. 

Mr,  Cummins.  I  have  the  corrections,  and 
will  hand  them  to  the  stenographer. 

The  corrections  are  as  follows: 
Coal,  208,127  tons.    Revenue  per 

ton  per  mile,  .650 

Local,  255,006  tons.  Revenue  per 

ton  per  mile,  2.165 

Coal  and  local,  464,083.    Revenue 

per  ton  per  mile,  1.34 

Through  freight,  281,589.    Rev-     • 
enue  per  ton  per  mile,         .669 

Mr.  Stahlman.  Conforming  to  the  cus- 
tom when  those  opposed  to  the  applications 
have  given  their  testimony,  we  should  like  to 
put  in  evidence  somethmg  in  rebuttal.  I 
want  to  say  now  that  in  case  the  river  question 
is  not  raised  here  in  opposition,  we  shall  ask, 
and  be  glad  to  have  permission,  to  take  up  that 
question  as  to  the  relation  of  the  railroad  and 
the  river,  and  will  undertake  to  file  with  the 
river  people  a  copy  of  such  testimony  as  we 
may  desire  to  file  with  the  Commission. 

The  Chairman.  We  cannot,  of  course, 
assume  to  know  what  will  be  the  course  of  the 
examination  of  witnesses  in  this  case  until  they 
come  forward.  You  will  have  the  same  op- 
portunity to  introduce  evidenee  in  rebuttal,  if 
it  should  become  necessary.  Do  we  under- 
stand now  vou  are  through  with  your  case? 

Mr.  Stalilman.    Tes  sir. 

The  Chairman.  Then  we  will  proceed  to 
take  up  the  evidence  that  shall  be  offered  in 
opposition  to  the  petitions  that  have  been  pre- 
sented to  us  for  a  suspensison.  I  hold  in  my 
hand  a  paper  from  the  Board  of  Trade  of  the 
Town  of  Ackerman,  Choctaw  County,  Missis- 
sippi, in  the  nature  of  a  remonstrance  against 
the  granting  of  the  orders  prayed  for.  The 
facts  are  stated  in  some  detail.  The  petition 
will  go  upon  our  files  for  consideration  with 
the  other  documentary  eivdence.  I  have  also 
a  similar  paper  from  a  considerable  number  of 
persons  in  Paducah,  Kentucky,  residents  of 
that  city,  who  represent  themselves  to  be 
large  business  dealers  at  that  point.  This 
paper  also  will  go  upon  our  files. 

Are  there  any  parties  here  desiring  to  pro- 
duce witnesses  to  be  examined  orally  in  oppo- 
sition to  these  applications;  or  does  any  person 
desire  to  give  evidence  in  opposition?  Par- 
ties representing  the  transportation  interests 
upon  the  river  mf orm  us  that  they  prefer  to 
put  their  testimonv  and  their  arguments  in 
print,  and  submit  them  to  us  at  Washington. 
It  is  their  right  to  do  that  if  they  pref ev  thai 

18 


1887. 


Pboobbdingb  at  Mbmphib —  Chableb  W.  Dbown. 


275 


ab&ndoned,  we  lost  the  landing  at  Port  Gib- 
son by  the  river,  cutting  tbrougn,  and  it  threw 
the  terminus  of  this  road  nearly  four  miles 
from  the  river.  In  high  water  the  boats  could 
come  up  there;  but  in  the  ordinary  stage  or  a 
low  stage  of  water,  nothing  but  a  very  light 
boat  indeed  could  come  up  there.  It  necessi- 
tated hauling  it  in  wagons,  or  when  we  could 
run  a  light  boat,  with  barges,  puttine  it  on 
barges  and  carrying  it  down  to  the  landing. 

Q.  That  change  rendered  the  further  opera- 
tion of  that  line  of  road  impracticable,  and  it 
was  abandoned? 

A.  Yes  sir:  and  this  change  necessitated  in 
the  carrying  of  freight  increased  the  charges 
for  carrying  it. 

Q.  That  same  condition  of  thinss  continued 
wim  regard  to  the  river  channel,  did  it? 

A.  Yes  sir;  only  worse.  The  boats  can 
hardly  get  in  there  at  all,  even  at  high  water. 

By  Mr,  J.  W.  Bryan: 

Q.  What  is  your  occupation? 

A.  Land  commissioner  of  the  Louisville, 
Kew  Orleans  &  Texas  Railroad. 

Q.  That  is  the  railroad  that  passes  through 
Port  Qibson? 

A.  Yes  sir. 

By  Mr,  Cmnmins: 

Q.  Do  you  think  the  truth  of  the  statement 
you  have  made  in  response  to  the  questions 
put  to  you,  is  affected  at  all  by  the  fact  that 
you  are  the  land  commissioner — 

The  Chairman.  You  need  not  ask  that 
question. 

Charles  W.  Drown  appeared  before  the 
Commission  and,  having  been  duly  sworn,  was 
examined  as  follows: 

By  Mr,  Bryan: 

Q.  You  have  heard  the  testimony  of  Mr. 
HcGinnis  in  regard  to  the  rates  on  cotton? 

A.  Yes  sir, 

B.  You  are  connected  with  an  association  of 
steamboat  men  in  New  Orleans,  I  believe? 

A.  Yes  sir;  secretary  of  the  Steamboat  As- 
sociation. 

Q.  What  trade  do  they  represent? 

A.  All  the  boats  running  to  New  Orleans. 

Q.  (Handing  letter  to  witness.)  Did  you  re- 
ceive tliat  letter? 

A.  I  did. 

Mr,  Bryan.    Will  you  please  read  it? 

The  witness  read  the  letter. 

By  Mr,  Cummins: 

Q.  Do  you  mean  to  state  of  vour  own  knowl- 
edge the  facts  set  forth  in  tJiat  letter  to  be  true? 

A.  I  do  sir. 

Q.  You  say  those  statements  are  true? 

A.  I  say  that  Mr.  Baldwin's  letter  states 
facts  that  I  know  ten  or  twelve  years  ago  to 
have  been  true,  because  I  was  in  that  trade 
myself. 

Q.  Let  us  see  what  those  facts  are  that  you 
know  to  be  true.    State  them . 

A.  That  the  road  from  Port  Gibson  ran  not 
from  Port  Gibson  to  Grand  Gulf,  but  it  guar- 
antied a  through  rate  $1.50  a  bale.  The  boat 
received  seventy  five  cents,  and  the  railroad 
fceventy-flve  cents.  That  state  of  affairs  ex- 
isted in  1875,  and  there  is  no  reason  to  believe 
that  there  was  any  cliange  since.    In  fact,  I 
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have  evidence  to  show  that  there  have  been  no 
changes  since. 

Q.  Where  do  you  reside? 

A.  In  New  Orleans. 

Q.  And  your  interests  are  with  the  steam- 
boat lines? 

A.  Yes  sir. 

Mr,  Cummins.  I  think  it  right  to  correct 
a  misapprehension.  I  should  have  done  it  in 
New  Orleans  when  Mr.  Bernhimer  was  on  the 
stand.  I  think  it  my  duty  to  do  so— my  duty 
to  myself  and  to  the  other  gentlemen  also. 
The  impression  seems  to  exist  among  those 
people  that  I  said  before  the  Commission  in 
Washington  that  they  were  getting  their  cot- 
ton carried  now  at  a  rate  less  bv  $1  per  bale 
than  previous  to  the  building  of  the  Louisville, 
New  Orleans  &  Texas  Railroad.  If  I  made 
such  a  statement,  I  was  unconscious  of  it;  and  I 
think  the  stenographer's  notes  will  bear  out 
my  recollection  that  I  said  no  such  thing;  but 
only  that  they  were  getting  their  cotton  car- 
ried at  a  less  rate  today  than  prior  to  the  build- 
ing of  the  Louisville,  New  Orleans  ^  Texa» 
Railroad.  That  information  I  got  from  the 
old  superintendent  of  that  line  of  road,  Mr. 
McGinnis,  adH  my  statement  was  based  upon 
that  information. 

I  have  examined  the  remonstrance  by  some 
of  the  citizens  of  Paducah  against  granting  to 
the  Newport  News  i&  Mississippi  Valley,  a  les- 
see of  the  Chesapeake,  Ohio  &  Southwestern, 
any  further  suspension  of  the  fourth  clause. 
I  can  only  say  that  the  people  there  seem  to 
have  some  little  difference  of  opinion  among 
themselves. 

The  Chairman.  Are  you  going  to  take 
any  testimony? 

Mr,  Cummins.  No  sir;  a  counter  petition 
is  already  on  file  from  a  much  larger  number 
of  the  people  of  that  town. 

The  Chairman.  We  understand  then 
there  are  no  further  witnesses  to  be  called. 

Mr.  Finley.  There  is  a  petition  before  you 
on  behalf  of  Shreveport.  The  railroads  and 
the  parties  presenting  the  memorial  from 
Shreveport  have  given  their  testimony.  The 
river  interests  were  present  at  the  session  in 
New  Orleans  and  have  been  present  here.  If 
it  is  their  intention  to  give  further  testimony 
in  writing,  we  would  liKe  to  know  it,  and  we 
would  like  to  be  furnished  with  copies. 

Mr,  Drown.  That  permission  is  granted. 
I  will  take  pleasure  in  furnishing  you  with  a 
copy  of  it. 

The  Chairman.  Gentlemen,  we  seem  to 
have  concluded  our  business  here.  I  think  I 
may  safely  say  on  behalf  of  the  Commission, 
that  we  have  had  a  very  agreeable  and  a  very 
useful  session.  The  testimony  has  been  pre- 
sented clearly,  distinctly,  and  I  may  add  rapid- 
ly on  behalf  of  the  parties;  and  1  think  we 
have  received  from  it  a  great  deal  of  valuable 
information.  As  we  come  to  examine  it  with 
care,  I  trust  it  will  conduce  to  a  proper  con- 
clusion in  the  premises. 

I  have  nothing  further  to  add  but  to  declare 
now  that  our  session  at  this  place  is  closed. 

The  Commission  thereupon,  at  12.15  P.  M. 
adjourned. 
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adyantage  of  their  States  and  to  the  injury  of 
the  genml  bosineaB  of  the  country  which  in- 
fluenced Congress  as  much,  or  more  than  any 
other  cause,  to  create  and  establish  the  Inter- 
state Commerce  Commission. 

Mr.  Depew  has  also  explained  in  his  testi- 
mony, how  the  steamers  plyine  the  Mississippi 
River,  formed  combinations  with  the  Memphis 
&  Charleston  Railroad,  which  crosses  the  line 
of  the  Mobile  &  Ohio  Railroad  at  Corinth,  and 
the  Kansas  City,  Memphis  &  Birmingham 
Railroad  which  crosses  the  line  of  the  Mobile 
&  Ohio  Railroad  at  Tupelo,  Miss.  Such  com- 
bination in  both  cases  fixes  the  rate  at  Corinth 
and  Tupelo,  Miss. 

The  extent  of  the  serious  competition  the 
Mobile  &  Ohio  Railroad  encounters  from  one 
end  of  its  line  to  the  other,  both  by  water  and 
rail,  has  been  clearly  and  intelligently  placed 
before  the  Commission  by  a  map,  which  was 
made  a  part  of  Mr.  Depew's  testimony. 

Mr.  Depew  has  also  very  explicitly  ex- 
plained that  if  the  Mobile  &  Ohio  Railroad 
Company  should  attempt  to  readjust  its  rates 
between  the  noncompetitive  and  competitive 
points  on  its  line  with  the  view  of  putting  them 
on  a  basis  of  something  more  like  equality, 
by  lowering  the  noncompetitive  rates  and 
raising  the  competitive  rates,  it  would  be 
equivalent  to  abandoning  all  competitive  busi- 
ness. The  Mobile  &  Ohio  Railroad  Company 
can  only  secure  business  at  competitive  points 
on  its  line  at  present  rates  by  reason  of  the 
fact  that  the  Commission  has  given  it  authority 
imder  temporary  suspension  to  meet  such  com- 
petition. 

Mr.  Depew  has  specifically  and  positively 
testified  that  the  Mobile  &  Ohio  Railroad  Com- 
pany cannot  afford  to  lose  any  of  its  business 
or  revenue,  without  being  forced  into  bank- 
ruptcy. • 

In  respect  to  the  relative  cost  of  transporting 
and  delivering  local  and  through  freight,  we 
call  the  attention  of  the  Commission  to  the  tes- 
timony of  Colonel  Talcott  The  reasons  he 
gives  for  the  great  difference  in  the  cost  of  trans- 
porting and  delivering  through  competitive 
and  local  business  seems  to  be  conclusive. 

This  is  one  of  the  most  intricate  and  com- 
plicated features  of  the  railroad  business,  and 
IS  less  appreciated  by  the  public,  because  It  is 
less  understood.  Every  intelligent  business 
man,  however,  readily  concedes  that  every 
element  entering  into  the  cost  of  a  business 
must  be  taken  into  consideration  in  order  to 
conduct  it  successfully. 

Colonel  Talcott  has  explained,  in  his  testi- 
mony, how  a  railroad  can  derive  a  profit  from 
transporting  and  delivering  through  and  com- 
petitive business  carried  at  a  much  lower  rate 
than  for  local  business.  This  is  one  of  the 
many  reasons  why  Congress  conferred  the 
discretionary  power  upon  the  Commission  to 
authorize  nulroads  to  participate  in  this  com- 
petitive business  at  rates  fixed  by  water,  or  by 
water  and  rail  combinations  which  are  beyond 
the  lurisdiction  of  this  Commission. 

This  testimony  explains  the  exact  situation 
at  Mobile,  Memphis,  Humboldt,  Rives,  Col- 
umbus, Ky.,  Cairo,  and  St.  Louis.  The  rates 
at  these  points  are  either  fixed  by  the  water 

ays,  or  by  the  combination  of  water  and  rail. 

It  has  been  shown  by  the  testimony  that  un- 
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less  this  Commission  suspends  the  operation  of 
the  long  and  short  haul  clause  so  as  to  author- 
ize the  Mobile  &  Ohio  Railroad  Company  to 
meet  the  rates  thus  fixed,  it  cannot  participate 
in  the  business  at  these  respective  points,  which 
will  depriye  it  of  making  a  small  profit  there- 
on as  explained  by  Colonel  Taloott,and  would 
to  that  extent  relieve  the  nonoompetitive  or  in- 
termediate points. 

The  management  of  the  Mobile  &  Ohio 
Railroad  Company  fully  appreciating  the  re- 
sponsibility placed  upon  the  Commission  by  the 
provisions  of  the  fourth  section  of  the  Act  in 
respect  to  the  long  and  short  haul  feature,  and 
realizing  that  it  was  not  fair  to  ask  or  expect 
this  Commission  to  exercise  the  delicate  dis- 
cretionary power  conferred  by  the  Act,  with- 
out presenting  a  case  free  of  almost  any  doubt, 
brought  to  the  consideration  of  this  Commis- 
sion in  its  petition,  its  past  and  present  finan- 
cial condition.  It  has  proven  the  allegations 
of  the  petition  in  respect  to  its  indebtedness 
and  revenues,  by  the  aeposition  of  W.  Butler 
Duncan. 

In  the  deposition  of  Mr.  Duncan  It  will  be 
found  that  the  amount  of  outstanding  bonds, 
debentures  and  capital  stock  of  this  Company 
is  $21,970,600. 

From  his  deposition  it  is  shown  that  this 
amount  represents  the  actuid  cost  of  the  prop- 
erty; and  as  an  evidence  that  this  amount  is 
accurate,  and  in  no  sense  represents  securities 
based  upon  fictitious  values,  it  is  stated  by  Mr. 
Duncan  that  at  this  date  the  Company  could 
not  replace  the  property  for  any  less  sum. 

Mr.  Duncan  fully  explains  in  his  deposition 
how  the  original  annual  fixed  charges  were 
reduced  from  $988,531  to  $480,000  per  an- 
num. 

This  accurate  and  complete  information  has 
been  furnished  this  Commission,  that  it  might 
know  and  appreciate  the  fact  that  this  Com- 
pany has  not  asked  to  be  relieve  from  the  op- 
eration of  the  lone  and  short  haul  clause  to 
make  earnings  to  be  applied  to  the  payment 
of  fixed  charges  created  by  securities  represent- 
ing fictitious  values. 

Mr.  Duncan  in  his  deposition  explains  how 
the  through  and  local  rates  have  been  gradu- 
ally redu^  for  several  years  past.  His  depo- 
sition shows  one  fact  that  we  know  will  be  re- 
garded as  important  by  this  Commission;  that 
is.  that  the  reduction  of  local  rates  on  noncom- 
petitive business  has,  on  an  average,  been 
greater  in  proportion  than  the  through  rates  on 
competitive  business. 

The  management  of  the  Mobile  &  Ohio  Rail- 
road Company  has  not  concealed  anything 
from  this  Commission ;  but.  on  the  contrary, 
it  has  brought  to  the  knowledge  of  this  Com- 
mission its  entire  financial  and  business  affairs. 

Throughout  this  important  investigation,  the 
management  of  the  Mobile  &  Ohio  Railroad 
Company  has  strictly  followed  the  old  maxim, 
"  He  who  seeks  equity  must  do  equity." 

The  Mobile  &  Ohio  Railroad  Company  has 
shown  that  it  is  brought  into  severe  competi- 
tion from  one  end  of  its  line  to  the  other,  with 
water  ways  and  rail  lines  beyond  the  control 
of  this  Commission. 

We  insist  that  we  have  shown  by  uncontra- 
dicted evidence  that  the  Mobile  &  Ohio  Rail- 
road Company  is  entitled  to  a  general  suspen- 
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slon  of  the  operation  of  the  long  and  short 
haul  clause,  at  all  intermediate  points  on  its 
line  for  the  reason  the  condition  of  its  traffic 
constitutesji  *'  special  case  "  within  the  mean- 
inffof  the  Act 

We  have  made  a  case  which  we  claim  justi- 
fies this  Commission  in  granting  an  absolute 
and  unconditional  suspension  of  the  lone  and 
short  haul  clause,  and  one  that  falls  within  the 
intention  of  Congress,  when  it  conferred  upon 
this  Commission  the  unquestioned  power  to 
suspend  this  feature  of  the  statute  "after  in- 
Testigation  in  special  cases;"  for  it  was  the 
deliberate  intention  of  Congress  that  this  stat- 
ute should  not  be  allowed  to  cripple  or  impair 
any  common  carrier  subject  to  the  Act  in  the 
United  States.  When  all  the  evidence  adduced 
in  fayor  of  the  petition  of  the  Mobile  &  Ohio 
Railroad  Company  is  carefully  examined,  it 
evidences  the  wisdom  of  the  law-making  power 
in  providing  a  remedy  to  prevent  the  certain 
disaster  which  would  overtake  the  Mobile  & 
Ohio  Railroad  Company,  unless  this  Commis- 
sion grants  the  relief  that  it  is  specifically  au- 
thorized by  the  Act  to  grant  in  such  cases. 

This  case  falls  within  the  remedial  provision 
of  the  statute,  and  calls  upon  the  Commission 
to  give  force  and  effect  to  the  expressed  inten- 
tion of  Congress. 

On  the  other  hand,  if  the  Commission  can- 
not accept  this  view  of  the  case  and  give  this 
Company  full  relief  by  suspending  the  opera- 
tion of  the  long  and  short  haul  clause  as  an 
entirety,  then  we  insist  and  urge  upon  the 
Commission  to  suspend  the  operation  of  the 
fourth  section  of  the  Statute  in  the  following 
special  cases,  and  authorize  the  Mobile  &  Ohio 
Railroad  Company  to  meet  competition  with 
water  lines  wherever  the  rates  are  influenced 
or  controlled,  as  at  Mobile,  Ala.,  Meridian, 
Tupelo,  Columbus  and  Corinth,  Miss.,  Colum- 
bus, Ky.i  Cairo  and  East  St.  Louis,  III.,  with- 
out reducing  its  rates  at  intermediate  points  on 
its  line. 

We  will  conclude,  feeling  cpnfldent  that  we 
have  presented  the  strongest  possible  case  call- 
in  e  for  the  exercise  of  the  authority  with  which 
thte  Commission  has  been  clothed  oy  Congress. 


Be   SOUTHERN   RAILWAY   &   STEAM- 
SHIP  ASSOCLA.TION,  et  al* 

1.  The  prohibition  in  the  fourth  section 

of  the  Interstate  Commerce  Act  against 
a  greater  charge  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in 
the  same  direction,  the  shorter  being 
included  within  the  longer  distance,  as 
qualified  therein,  is  liaoited  to  cases 
in  which  the  circumstances  and  con- 
ditions are  substantially  similar. 

2.  The  phrase  '*under  substantially  simi- 
lar circumstances/^  in  the  fourth  sec- 
tion, is  used  in  the  same  sense  as  in  the 
second  section ;  and  under  the  qualified 
form  of  the  prohibition  in  the  fourth 
section  carriers  are  required  to  judg^ 
in  the  first  instance  with  rei^ard  to 
the  similarity  or  dissimilarity  of  the 
circumstances  and  conditions  that  for- 
esee anUt  15, 17  and  70. 


bid  or  permit  a  greater  charge  for  a 
shorter  distance. 

3.  The  judgment  of  carriers  in  respect  to 
the  circumstances  and  conditions  is  not 
final,  but  is  subject  to  the  authority  of 
the  Commission  and  of  the  courts  to  de- 
cide whether  error  has  been  committed, 
or  -whether  the  statute  has  been  vio- 
lated. And  in  case  of  complaint  for 
violating^  the  fourth  section  of  the 
Act,  the  burden  of  proof  is  on  the 
carrier  to  justify  any  departure  from 
the  general  rule  prescribea  by  the  stat- 
ute by  showing  tnat  the  circumstances 
and  conditions  are  substantially  dissim- 
ilar. 

4.  The  provisions  of  section  !»  requirinp: 
charges  to  be  reasonable  and  just,  and 
of  section  8»  forbidding  unjust  dis- 
crimination, apply  when  exceptional 
charges  are  made  under  section  4»  as 
they  do  in  other  cases. 

6.  The  existence  of  actual  competition, 
which  is  of  controlling^  force  in  re- 
sp^t  to  traffic  important  in  amount, 
may  make  out  the  dissimilar  circum- 
stances and  conditions*  entitling^  the 
carrier  to  charee  less  for  the  longer 
than  for  the  shorter  haul  over  me 
same  line  in  the  same  direction,  the 
shorter  being  included  in  the  longer,  in 
the  following  oases: 

(a)  When  the  competition  is  with  car- 
riers by  water  whicn  are  not  subject  to 
the  provisions  of  the  statute; 

(&)  Wheji  the  competition  is  with  for- 
eign or  other  railroads  which  are  not 
subject  to  the  provisions  of  the  statute; 

(c)  in  rare  and  peculiar  cases  of  com- 
petition between  railroads  which  are 
subject  to  the  statute,  when  a  strict  ap- 
plication of  the  general  rule  of  the  stat- 
ute would  be  destructive  of  legitimate 
competition. 

0.  When  a  gremtev  charg^e  in  the  aggre- 
gate is  made  for  the  transportation  of 
passengers  or  the  like  kind  of  property 
for  a  shorter  than  for  a  lon^^r  dis- 
tance over  the  same  line  in  the  same 
direction,  the  shorter  being  included  in 
the  longer  distance,  it  is  not  sufficient 
justification  therefor  that  the  traffic 
which  is  subjected  to  such  greater 
charge  is  way  or  local  traffic,  and  that 
which  is  given  the  more  favorable  rates 
is  not. 

(a)  Nor  is  it  sufficient  justification  for 
such  greater  charge  that  the  short 
haul  traflic  is  more  expensive  to  the 
carrier,  unless  when  the  circumstances 
are  such  as  to  make  it  exceptionally  ex- 
pensive, or  the  long  haul  traffic  excep- 
tionaUy  inexpensive,  the  difference  be- 
ing extraordmary  and  susceptible  of 
definite  proof; 

(b)  Nor  that  the  lesser  charge  on  the 
longer  haul  has  for  its  motive  the  en- 
courasement  of  manufkctures  or 
some  other  branch  of  industry; 
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(c)  Nor  that  it  is  designed  to  build  up 
business  or  trade  centers; 

{d)  Nor  that  the  lesser  charge  on  the 
longer  haul  is  merely  a  continuation 
•of  the  fibvorable  rates  under  which 
trade  centers  or  industrial  establish- 
ments  have  been  buUt  up; 

(e)  The  fact  that  long  haul  traffic  wiU 
only  bear  certain  rates  is  no  reason  for 
carrjrinf^  it  for  less  than  cost  at  the 
expense  of  other  traffic. 

(Jane  15, 1887.) 

IN  the  Matter  of  the  Petitions  of  the  Louis- 
yille  &  Nashville  Railroad  Ck>mpany  et  al, 
for  relief  under  section  4  of  the  Interstate 
Commerce  Act. 

Opinion  of  the  Commission. 

CcM>ley»  Chairman: 

The  Louisville  &  Nashville  Railroad  Com- 
pany was  one  of  the  first  to  apply  for  relief 
under  the  fourth  section  of  the  Act  to  regulate 
commerce,  which,  after  declaring  the  general 
rule  that  more  shall  not  be  charg^  or  received 
in  the  aggregate  by  a  common  carrier  subject 
to  the  law,  K>r  the  transportation  of  passengers 
or  of  the  like  kind  of  property,  under  substan- 
tially similar  circumstances  and  conditions  for 
a  shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter 
being  included  in  the  longer,  proceeds  then  to 
authorize  exceptions,  and  confers  upon  the 
Commission  certain  powers  in  respect  thereto. 

From  the  first  there  have  been  two  opinions 
regarding  the  proper  construction  of  this  pro- 
vision for  exceptions;  one  view  being  that  no 
exception  can  be  lawful  unless  made  with  the 
sanction  of  the  Commission;  and  the  other, 
apparently  better  supported  on  the  words  of 
the  statute,  that  an  order  of  relief  is  not  required 
when  the  circumstances  and  conditions  are 
substantially  dissimilar,  since  the  carrier,  in 
acting  upon  them,  would  commit  no  breach  of 
law,  although  it  would  be  responsible  in  case 
it  were  found  that  the  circumstances  and  con- 
ditions were  misconceived  or  misjudged.  Un- 
der this  last  view  the  order  for  relief  would  be 
needful  only  when  the  case  was  not  one  of 
plainly  dissimilar  circumstances  and  condi- 
tions, but  in  which,  nevertheless,  there  mi^ht 
be  reasons  and  equities  that  would  sanction 
such  greater  charge. 

The  Commission  is  informed  that  the  inter- 
state roads  north  of  the  Potomac  and  the  Ohio 
and  east  of  the  Missouri,  with  substantial  unan- 
imity, have  conformed  to  the  requirements 
of  the  fourth  section  by  putting  in  force  tariffs 
rearranged  accordingly.  Some  friction  was 
manifested  for  a  time,  arising  largely  from  the 
-discontinuance  of  special  rates,  favors  and 
privileges,  and  from  the  adoption  of  new  clas- 
sifications; but  where  the  fourth  section  has 
been  thus  made  operative,  very  few  instances 
have  come  to  our  attention  of  injury  thereby 
occasioned. 

The  roads  which  anticipated  especial  injury 
to  commerce  from  the  strict  enforcement  of 
the  law  were  principally  those  situated  in  the 
Bonthem  States  and  the  transcontinental  Unes. 
After  a  little  time  some  of  the  north  and  souUi 
roads  in  the  territory  first 'mentioned  found 
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themselves  excluded  to  a  certain  extent,  from 
buriness  which  they  had  previously  handled; 
but  these  instances  were  not  numerous,  so  far 
as  the  Commission  is  at  present  advised. 

Li  the  cases  where  loss  of  revenue  to  the 
roads  and  injury  to  the  business  of  the  country 
was  most  seriously  anticipated,  the  railroad 
companies,  although  some  of  them  took  the 
ground  that  the  statute  contemplated  that  they 
would  determine  for  themselves  the  exception- 
al  cases  in  which  they  might  make  a  lower 
charge  for  a  longer  haul,  nevertheless  were 
unwilling  to  incur  the  peril  of  so  arranging 
their  tariffs  that  they  would  in  any  instance 
conflict  with  the  general  rule  which  the  Act 
prescribed,  apparently  deeming  it  mors  pru- 
dent to  suffer  temporary  loss  of  traffic  until 
the  Act  could  receive  authoritative  construc- 
tion than  to  subject  themselves  to  heavy  pen- 
alties in  case  it  should  finally  be  held  that  the 
general  rule  must  be  applied  in  every  case  un- 
til the  authority  of  the  Commission  for  making 
exceptions  had  been  ^ven. 

The  Louisville  &  Nashville  Company  was 
one  of  those  which  took  this  position,  and 
upon  its  application  a  temporary  order  of  re- 
lief was  made.  Following  the  making  of  that 
and  of  other  like  orders,  the  Commission  pro- 
ceeded to  take  a  great  amount  of  testimony 
bearing  upon  the  question  whether  the  several 
carriers  relieved  were  warranted  in  making 
rates  on  their  lines  which  were  not  in  confer- 
mitv  to  the  statutory  rule;  and  in  doing  so  it 
invited  light  from  sJl  sources,  and  was  glad  to 
have  the  assistance,  not  only  of  the  railroad 
companies,  but  of  competing  steamboat  own- 
ers, of  boards  of  trade,  and  of  citizens  gener- 
ally, whatever  might  be  their  line  of  business. 

The  fullest  opportunitv  has  been  afforded  to 
any  citizen  of  the  United  States  who  desired  to 
be  heard  upon  the  matter,  to  present  facts  per- 
sonally or  by  affidavit,  and  arguments  w^a  wee, 
in  writing,  or  in  print.  The  invitation  has 
been  quite  largely  accepted:  the  subject  has 
been  laid  fully  before  us,  and  we  have  endeav- 
ored to  give  to  it  the  consideration  its  impor- 
tance demands. 

In  making  the  orders  of  temporary  relief  no 
opinion  was  expressed  upon  the  question 
whether  they  were  necessary  for  the  protection 
of  the  carriers  in  case  the  circumstances  and 
conditions  were  found  to  be  in  fact  dissimilar. 
The  railroad  companies  did  not  raise  that 
question,  but,  as  has  been  said,  elected  as  a 
matter  of  prudence  to  apply  for  the  preliminary 
order.  No  objection  could  well  be  taken  to 
this  course,  provided  it  should  prove  to  be 
practicable  for  the  Commission  to  take  up  and 
in  a  reasonable  time  dispose  of  the  several  ap- 
plications made  to  it;  but  it  was  almost  imme- 
diately perceived  that  the  number  was  to  be  so 
great  that  this  would  be  quite  out  of  the  ques- 
tion. Each  order  for  relief  would  necessarily 
be  preceded  by  investigation  into  the  facts,  on 
evidence  which,  in  most  cases,  would  be  best 
obtained  along  the  line  of  the  road  itself.  A 
single  case  might,  therefore,  require  for  its 
proper  determination  the  taking  of  evidence 
all  the  way  from  the  Pacific  to  the  Atlantic, 
and  this  not  merely  the  evidence  of  witnesses 
for  the  petitioning  carrier,  but  of  such  other 
parties  as  might  conceive  that  their  interesla  or 
the  interests  of  the  public  would  be  subserved- 
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either  by  granting  the  relief  applied  for  or  by 
denying  it. 

If  the  Commission  were  to  give  to  the  peti- 
tions the  time  needed  for  their  proper  deter- 
mination, it  would  be  compelled  to  forego  the 
performance  of  judicial  and  other  functions 
which  by  the  statute  were  apparently  assumed 
to  be  of  high  importance;  and  even  then  its 
authority  to  grant  relief  would  be  performed 
under  such  circumstances  of  embarrassment 
and  delay  that  it  must,  in  a  large  measure,  fail 
to  accomplish  the  beneficial  purposes  which  we 
must  suppose  the  statute  had  in  view.  Assum- 
ing, as  we  must  when  the  law  provides  for  it, 
that  it  is  important  to  the  public  interest  that  a 
privilege  to  charge  more  for  the  shorter  haul 
than  for  the  longer  over  the  same  line  in  the 
same  direction,  should  be  admitted  in  some 
cases,  as  had  been  the  custom,  the  interruption 
of  the  privilege  when  the  case  was  proper  for 
it  would  presumptively  cause  mischief,  and 
should  not,  therefore,  be  compulsory  while  the 
slow  processes  of  an  investigation  were  going 
on,  especially  as  the  particular  investigation 
might  itself  be  compelled  to  await  the  deter- 
mination of  many  others. 

Moreover,  an  adjudication  upon  a  petition 
for  relief  would,  in  many  cases,  be  far  from 
concluding  the  labors  oi  the  Commission  in 
respect  to  the  equities  involved,  for  questions 
of  rates  assume  new  forms,  and  may  require 
to  be  met  differently  from  day  to  day;  and  in 
those  sections  of  the  country  in  which  the 
reasons  or  supposed  reasons  for  exceptional 
rates  are  most  prevalent,  the  Commission 
would,  in  effect,  be  required  to  act  as  rate 
makers  for  all  the  roads,  and  compelled  to  ad- 
just the  tariffs  so  as  to  meet  the  exigencies  of 
business,  while  at  the  same  time  endeavoring 
to  protect  relative  rights  and  equities  of  rival 
carriers  and  rival  localities.  This  in  any  con- 
siderable State  would  be  an  enormous  task. 
In  a  countiy  so  large  as  ours,  and  with  so  vast 
a  milage  oi  roads,  it  would  be  superhuman. 
A  construction  of  the  statute  which  should  re- 
quire its  performance  would  render  the  due 
administration  of  the  law  altogether  impracti- 
cable; and  that  fact  tends  strongly  to  show 
that  such  a  construction  could  not  have  been 
intended. 

We  have  listened,  with  an  earnest  desire  to 
reach  a  just  conclusion,  to  all  the  arguments 

E resent^  on  the  construction  of  the  statute, 
y  those  appearing  either  to  advocate  or  to  op- 
pose Uie  applications,  and  after  mature  consid- 
eration we  are  satisfied  that  the  statute  does 
not  require  that  the  Commission  shall  prescribe 
in  every  instance  the  exceptional  case  and  grant 
its  order  for  relief  before  the  carrier  is  at  lib- 
erty in  its  tariffs  to  depart  from  the  general 
rule.  The  terms  of  the  statute  clearly  lead  to 
the  opposite  conclusion.    It  declares: 

"  It  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  Act  to 
charge  or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  passen- 
gers or  of  the  like  kind  of  property  under  sub- 
stantially similar  circumstances  and  conditions 
for  a  shorter  than  for  a  longer  distance  over 
the  same  line  in  the  same  direction,  the  shorter 
being  included  in  the  longer  distance." 

Here  we  have  clearly  stated  what  is  unlaw- 
ful and  forbidden;  ana  for  doing  the  unlawful 


I  and  forbidden  act  penalties  are  then  provided.. 
But  that  which  the  Act  does  not  declare  un- 
lawful must  remain  lawful  if  it  was  so  before; 
and  that  which  it  fails  to  forbid  the  carrier  is- 
left  at  liberty  to  do  without  permission  of  any 
one.  The  charging  or  receiving  the  greater 
compensation  for  the  shorter  than  for  the  longer 
haul  is  seen  to  be  forbidden  only  when  both 
are  under  substantially  similar  circumstancea 
and  conditions;  and,  therefore,  if  in  any  case 
the  carrier,  without  first  obtaining  an  order  of 
relief,  shall  depart  from  the  general  rule,  ita 
doing  so  will  not  alone  convict  it  of  illegality, 
since  if  the  circumstances  and  conditions  of 
the  two  hauls  are  dissimilar  the  statute  is  not 
violated. 

Should  an  interested  party  dispute  that  th& 
action  of  the  carrier  was  warranted,  an  issue 
would  be  presented  for  adjudication,  and  the 
risks  of  that  adjudication  the  carrier  would 
necessarily  assume.  The  later  clause  in  the 
same  section,  which  empowers  the  Commission 
to  make  orders  for  relief  in  its  discretion,  does- 
not  in  doing  so  restrict  it  to  a  finding  of  cir- 
cumstances and  conditions  strictly  dissimilar, 
but  seems  intended  to  give  a  aiscretionary^ 
authority  for  cases  that  could  not  well  be  in- 
dicated in  advance  by  general  designation, 
while  the  cases  which  upon  their  facts  should 
be  acted  xipon  as  clearly  exceptional  would  be- 
left  for  adjudication  when  the  action  of  the 
carrier  was  challenged.  The  statute  becomes 
on  this  construction  practical,  and  this  section 
may  beenforced  withoutseriousembarrassment. 

From  the  recital  of  the  history  of  the  fram- 
ing of  this  section  (which  is  given  further  on> 
it  appears  among  other  things  that  the  provisa 
respecting  orders  for  relief  was  devised  by  the 
senate  committee  which  originally  drafted  the 
section,  and  that  it  was  an  essential  part  of  it 
as  first  proposed;  the  prohibitory  part  of  the 
section  being  then  quite  stringent,  but  a  dis- 
cretion being  conferred  upon  the  Commission 
to  relieve  against  its  operation. 

Afterwards  the  words  '*  under  substantially 
similar  circumstances  and  conditions"  were 
inserted  in  the  first  sentence  of  the  section. 
The  proviso  was  perfectly  intelligible,  so  long- 
as  the  leading  clause  contained  a  hard  and  fast 
rule  against  charging  more  for  the  shorter  than 
for  the  longer  haul.  It  was  then  obvious  that 
a  discretion  was  left  to  the  Commission  in  the 
matter  of  relaxing  the  rule  when  different  cir- 
cumstances and  conditions  rendered  such  re- 
laxation in  its  judgment  proper.  Had  the 
section  passed  as  it  then  stood,  the  exercise  of 
such  a  discretion  might  have  been  entered  upon 
by  the  Commission  with  a  distinct  understand- 
ing of  the  task  imiK)sed,  even  though  its  ade- 
quate performance  mi^ht  have  been  out  of  the 
question;  but  modified  as  it  now  stands,  the 
necessity  for  a  relieving  order  is  greatly  nar- 
rowed. It  being  obvious  that  no  order  is  needed 
to  relieve  against  the  operation  of  the  statute 
when  nothing  is  done  or  proposed  which  it 
makes  unlawful. 

If  any  serious  doubt  of  the  proper  construc- 
tion of  the  clause  of  the  statute  now  under  re- 
view should,  after  careful  consideration  of  ita 
terms,  still  remain,  it  would  seem  that  it  must  be 
removed  when  section  2,  in  which  the  same  con- 
trolling words  are  made  use  of  is  examined  io 
connection.    That  section  provides  **That  if 


1887. 


Be  BouTHEBN  Railway  &  Steamship  Association. 


88r 


any  common  carrier  subject  to  the  proyisions  of 
this  Act  shall,  directly  or  indirectly,  by  any  spe- 
cial rate,  rebate,  drawback,  or  other  device, 
charge,  demand,  collect,  or  reoeiye  from  any 
person  or  persons  a  greater  or  less  comnensa- 
tion  for  any  service  rendered,  or  to  be  rendered, 
in  the  transportation  of  passengers  oi  property, 
subject  to  the  provisions  of  this  Act.  than  it 
charges,  demands,  collects  or  receives  from 
any  other  person  or  persons  for  doing  for  him 
or  them  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  un- 
der substantially  similar  circumstances  and 
conditions,  such  common  carrier  shall  be 
deemed  guilty  of  uniust  discrimination,  which 
is  hereby  prohibited  and  declared  to  be  un- 
lawful." 

Here  it  will  be  observed  that  the  phrase  is 
precisely  the  same;  and  there  can  be  no  doubt 
that  the  words  were  carefully  chosen,  prob- 
ably because  they  were  believed  to  express 
more  accurately  and  precisely  than  would  any 
others  the  exact  thought  which  was  in  the 
legislative  mind.  And  in  this  section,  as  well 
as  in  section  4,  the  phrase  is  employed  to 
mark  the  limit  of  the  carrier's  privilege;  its 
privilege,  too,  in  respect  to  the  very  subject 
matter  with  which  section  4,  where  it  is  em- 
ployed, has  to  do,  namely:  the  charges  for 
transportation  service. 

It  is  not  at  all  likely  that  Congress  would 
deliberately,  in  the  same  Act  and  when  deal- 
ing with  the  same  general  subject,  make  use 
of  a  phrase  which  was  not  only  carefully 
chosen  and  peculiar,  but  also  controlling,  in 
such  different  senses  that  its  effect  as  us^  in 
one  place  upon  the  conduct  of  the  parties  who 
were  to  be  regulated  and  controlled  by  it 
would  be  essentially  different  from  what  it  was 
as  used  in  another.  But  beyond  question  the 
carrier  must  judge  for  itself  what  are  the  "sub- 
stantially similar  circumstances  and  condi- 
tions" wnich  preclude  the  special  rate,  rebate, 
or  drawback,  which  is  made  unlawful  by  the 
second  section,  since  no  tribunal  is  empowered 
to  judge  for  it  until  after  the  carrier  has  acted, 
and  then  only  for  the  purpose  of  determining 
whether  its  action  constitutes  a  violation  of  law. 

The  carrier  judges  on  peril  of  the  conse- 
quences; but  the  special  rate,  rebate,  or  draw- 
back which  it  grants  is  not  illegal  when  it 
turns  out  that  the  circumstances  and  condi- 
tions were  not  such  as  to  forbid  it;  and  as 
Congress  clearly  intended  this  it  must  also, 
when  using  the  same  words  in  the  fourth  sec- 
tion, have  intended  that  the  carrier  whose 
privilege  was  in  the  same  way  limited  by  them 
should  In  the  same  way  act  upon  its  judgment 
of  the  limiting  circumstances  and  conditions. 

Most  of  the  applications  made  to  the  Com- 
mission for  relief  may  be  said  to  be  based 
upon  a  showing  of  dissimilar  circumstances 
aod  conditions  claimed  to  justify  the  lareer 
charge  for  the  shorter  haul.  The  Commission 
was  asked  to  find  that  such  dissimilar  circum- 
stances and  conditions  existed,  and  the  ques- 
tion was  presented  in  a  great  variety  of  forms. 
Upon  this  question  it  was  believed  that  inves- 
tl^tion  into  the  conditions  of  railroad  service 
in  the  States  south  of  the  Ohio  and  east  of  the 
Mississippi  would  be  particularly  useful.  In 
the  system  of  rate  making  practiced  in  that 
section,  the  making  of  a  greater  charge  on  in- 


terstate  business  to  and  from  intermediate  sta- 
tions than  to  and  from  competitive  points  re- 
quiring a  longer  haul  had  been,  it  appears, 
substantially  universal,  and  business  men  in 
the  larger  towns  united  with  the  carriers  in  as- 
serting that  the  cessation  of  the  practice  would 
force  a  stoppage  of  trade  to  an  extent  that 
would  be  destructive  of  many  considerable  in- 
terests. That  section,  therefore,  seemed  to  af- 
ford a  proper  field  for  an  inquiry  into  the  rea- 
sons supposed  to  justify  the  practice.  When 
the  inveetieation  was  concluded  the  reasons 
which  had  been  advanced  appeared  to  be  sub- 
stantially the  followine: 

That  the  support  and  maintenance  of  a  rail- 
road ought  properly  to  be  borne  by  the  local 
traffic  for  which  it  is  supposed  to  be  built,  and 
the  through  traffic  may  justly  be  carriad  for 
any  sum  not  below  the  actual  cost  of  its  own 
transportation. 

That  the  cost  of  local  traffic  is  greatest,  and 
the  charges  for  carrying  it  should  be  in  pro- 
portion,  and  if  they  are  so  they  will  often  re- 
sult in  the  greater  charge  for  the  shorts  haul. 

That  traffic  carried  long  distances  will  much 
of  it  become  impossible  if  charged  rates  corres- 
ponding to  those  which  may  properly  be  im- 
posed on  local  traffic;  and  it  must,  therefore,, 
be  taken  in  recognition  of  the  principle,  ac- 
cepted the  world  over,  that  traffic  must  be 
charged  only  what  it  will  bear. 

That  the  long  hauls  at  low  rates  tend  to> 
build  up  manufactures  and  other  industries 
without  injury  to  the  traffic  upon  wliich  the 
rates  are  heaviest 

That  charges  on  long  hauls,  which  are  less 
than  the  charges  on  shorter  hauls  over  the  same 
line  in  the  same  direction,  are  commonly 
charges  which  the  carriers  do  not  voluntarily 
fix.  but  which  are  forced  upon  them  by  a  com- 
petition from  whose  compulsion  there  is  prac- 
tically no  escape. 

On  some  one  or  more  of  these  reasons  each 
of  the  applications  was  planted. 

On  the  construction  which  we  give  to  the 
statute,  these  several  applications  need  not 
have  been  filed,  and  therefore  they  miffht  now 
be  wiUidrawn  without  further  judgment. 
But  although  the  carrier  might  have  acted  on 
the  judgment  of  its  managers,  it  would  have 
been  at  the  peril  of  the  consequences;  and  as 
it  elected  not  to  assume  the  responsibility,  but 
to  apply  to  the  Commission  for  a  relieving  or- 
der, it  may  be  proper  to  consider  the  applica- 
tion on  its  merits,  especially  as  the  question. 
What  is  a  case  of  dissimilar  circumstances  and 
conditions  within  the  meaning  of  the  lawf 
must  in  general  be  a  mixed  question  of  law 
and  fact,  upon  which  differences  of  opinion 
would  be  expected  to  arise. 

It  is  manifestly  important  to  the  public  in- 
terest, as  well  as  to  that  of  the  railroads  them- 
selves, that  mistakes  shall  as  far  as  possible  bo 
avoided.  It  Is  also  important  that  the  general 
rule  laid  down  by  the  statute  be  strictly  com- 
plied with  whenever  compliance  appears  to  bo 
fairly  practicable,  and  that  carriers  direct 
their  attention  more  to  the  feasibility  of  com- 
ing into  conformity  with  it,  than  to  the  possi- 
bility of  finding  reasons  upon  which  to  ground 
exceptions.  They  are  therefore  entitled  to  th» 
benefit  of  such  conclusions  as  we  have  al- 
ready reached  upon  the  general  merits  of  their 
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applications,  that  they  may  be  ^ided  thereby 
Id  the  preparation  of  their  tanffs  respectively. 
In  giving  these  conclusions  we  limit  ourselves 
strictly  to  the  cases  presented,  and  leave  out 
of  view  such  other  grounds  of  relief,  if  any, 
as  are  not  vet  formafly  brought  forward. 

I.  The  fact  that  the  shorter  haul  is  of  local 
traffic,  and  the  longer  is  not,  we  cannot  accept 
as  making  out  a  case  of  dissimilar  circum- 
stances and  conditions  within  the  meaning  of 
the  statute.  The  claim  to  that  effect  which 
was  advanced  in  support  of  one  of  the  appli- 
cations rests  upon  a  theorv  that  railroads  are 
constructed  for  the  special  accommodation  of 
the  traffic  along  their  lines  respectively,  and 
that  consequently  that  traffic  may  be  relied 
upon  for  their  support,  and  may  fairly  be 
charged  with  all  the  items  of  cost  and  main- 
tenance. Traffic  originating  at  a  distance  and 
taken  over  the  line  may  on  this  theory  be 
Justly  transported  at  any  rates  the  carrier  may 
consent  to  accept,  not  below  the  actual  cost  of 
movement,  and  the  local  shippers  are  not  in 
position  to  complain  that  such  rates,  as  com- 
pared with  what  they  must  pay,  seem  to  dis- 
criminate unjustly. 

But  this  theory  has  very  little  foundation  in 
fact.  It  is  not  true,  as  a  general  rule,  that 
railroads  are  constructed  in  exclusive  reliance 
upon  local  traffic;  on  the  contrary,  through 
traffic  is  also  contemplated,  and  is  sometimes 
expected  to  yield  returns  even  greater  than 
that  which  the  local  traffic  is  likely  to  give. 
And  whenever  a  road  is  constructed  with  spe- 
cial regard  to  local  traffic,  it  is  very  likely  to  be 
the  case  that  the  local  communities  take  upon 
themselves  especial  burdens  in  aid  of  the  con- 
struction. When  they  do  so  they  may  justly 
claim  that  their  traffic  should  be  favored  if 
discrimination  of  any  sort  is  to  be  admitted. 
There  are  cases  also  in  which  roads  have  been 
constructed  with  special  regard  to  long  haul 
traffic,  some  of  them  with  the  aid  of  govern- 
ment grants,  and  in  such ,  cases  the  theory 
lacks  all  plausibility.  Indeed,  it  may  be  said 
to  become  plausible  in  any  case  only  when, 
after  a  road  has  been  constructed,  some  new 
and  unanticipated  business  is  offered  it  for  a 
long  haul,  but  at  rates  relatively  lower  than 
the  local  traffic  is  charged.  It  may  be  neither 
unreasonable  nor  unjust  to  accept  the  lower 
rates  for  the  long  haul  traffic  in  some  cases  on 

f  rounds  stated  further  on;  but  it  will  not  be 
ecause  of  any  such  Inherent  difference  be- 
tween long  and  short  haul  traffic  as  can  make 
the  latter  chargeable  with  heavier  burdens. 

II.  That  the  cost  to  the  carrier  of  handling 
and  transporting  local  traffic  is  greater  than 
that  of  traffic  carried  long  distances  is  a  fact 
which  may  with  greater  reason,  when  the  dif- 
ference is  considerable  and  clearly  shown,  be 
claimed  to  make  out  a  case  of  dissimilar  cir- 
cumstances and  conditions  under  the  statute. 
Cost  of  the  service  is  always  an  important  ele- 
ment in  the  fixing  of  rates;  and  the  evidence 
taken  by  the  Commission  tends  to  show,  what 
indeed  is  well  known  and  understood,  that  in 
proportion  to  amount  and  to  the  distance  it  is 
transported  the  cost  of  the  local  traffic  to  the 
carrier  is  considerably  the  greater.  This  fact 
fairly  establishes  in  favor  of  the  carrier  an 
equity  entitling  it  to  make  for  the  more  oner- 
ous service  a  greater  proportionate  charge. 


But  it  does  not  follow  that  the  difference 
may  be  so  great  as  to  make  the  case  an  excep- 
tion to  the  general  rule  the  statute  has  pre- 
scribed. It  is  obvious  that  the  statute  intends 
that  the  greater  charge  for  the  shorter  haul 
shall  only  be  made  in  cases  which  on  their 
facts  are  exceptional;  and  when  the  carrier 
shows  the  general  fact  that  the  local  traffic  is 
most  expensive,  he  thereby  proves  not  the  ex- 
ception, but  the  rule.  To  establish  the  excep- 
tion it  would  be  necessary  to  go  further  and 
make  proof  that  in  the  case  or  the  particular 
traffic  the  difference  in  cost  would  be  excep- 
tionally great.  Such  cases  sometimes  arise. 
They  occur  on  water  as  well  as  on  land,  and 
vessel  owners  on  the  rivers  make  the  greater 
charge  for  the  shorter  haul  in  the  same  direc- 
tion m  many  cases,  defending  their  doinsr  so 
with  good  reason,  on  this  very  grounB  of 
greater  cost,  in  making  landings,  etc.  The 
carriers  by  land  may  sometimes  justify  the 
like  charges  with  equal  reason. 

There  is  in  the  case,  however,  an  inherent 
difficulty  of  no  small  moment.  While  cost,  as 
has  been  said,  is  an  element  to  be  taken  into 
account  in  the  fixing  of  rates,  and  one  of  the 
very  highest  importance.  It  cannot,  for  reasons 
well  understood,  be  made  the  sole  basis,  but  it 
must  in  any  case  be  used  with  caution  and  re- 
serve. This  is  not  merely  because  the  word 
"cost"  is  made  use  of  in  different  senses  when 
applied  to  railroad  traffic;  it  being  often  used 
to  cover  merely  the  expense  of  loading,  mov- 
ing, and  unloading  trains,  but  also  because, 
in  whatever  sense  the  word  may  be  used,  it  is 
quite  impossible  to  apportion  with  accuracy 
the  cost  of  service  among  the  items  of  traffic. 
First  of  all,  when  it  is  undertaken  there  must 
be  an  apportionment  between  the  passenger 
traffic  and  the  freight  traffic;  and  if  we  sup- 
pose this  to  be  made  with  reasonable  accuracy, 
there  must  then  be  a  like  apportionment  lie- 
tween  the  different  kinds  and  classes  of  freight 
Freight  comes  to  a  road  in  infinite  variety; 
some  heavy,  some  light,  some  in  large  pack- 
ages, some  in  small ;  some  perishable  or  of  spe- 
cial value  and  requiring  peculiar  accommoda- 
tions and  care;  it  is  picked  up  in  varying 
quantities  at  numerous  stations,  to  be  carried 
differing  distances,  sometimes  on  fast  trains 
and  sometimes  on  slow;  the  service  Is  per- 
formed by  men  whose  compensation  differs, 
but  the  most  of  whom  have  something  to  do 
with  all  branches  of  the  traffic,  so  that  all  as- 
sist in  carrying  it  on  over  a  road  and  by 
means  of  buildings,  appliances,  and  equip- 
ment which  have  been  provided  for  the  whole. 
Any  attempt  to  apportion  the  cost,  therefore, 
would  at  the  best  and  under  the  most  favorable 
circumstances  only  reach  an  approximation. 
This  is  so  well  understood,  the  world  over, 
that  the  propositions  which  from  time  to  time 
have  been  made  in  other  countries  to  measure 
the  charges  of  the  caurier  by  the  cost  of  the 
carriage  solely  have  always  been  abandoned 
after  investigation. 

We  may  well  believe,  therefore,  that  the 
Statute,  in  its  provision  against  the  greater 
charge  for  the  shorter  haul,  did  not  intend 
that  a  difference  in  cost,  which  is  practically 
universal,  and  could  not  possibly  be  arrived 
at  with  accuracy,  should  as  a  general  fact  be 
a  governing  consideration,  to  the  extent  that 
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would  support  the  greater  charge  for  the 
shorter  haul  la  the  cases  in  which  such  greater 
•charge  was  in  general  prohibited.  vVhere 
there  are  no  circumstances  to  make  the  short 
haul  exceptionally  expensive  to  the  carrier,  or 
the  long  haul  relatiyely  inexpensive,  a  di^er- 
«nce  in  rates  which  reason  and  fairness  will 
Justify  may  still  be  made  within  the  limitation 
of  the  statute;  but  to  make  out  the  exceptional 
-case,  in  which  the  general  rule  of  the  statute 
may  be  disregardea  on  the  ground  that  the 
circumstances  and  conditions  are  not  substan- 
tially similar,  the  difference  in  cost  should  it- 
^f  be  exceptional,  and  be  capable  of  proof 
amounting  to  practical  demonstration. 

In  support  of  one  of  the  applications  pre- 
49ented  to  us  the  carrier  was  able  to  make  a 
showing  of  lower  costs  on  long  haul  freight 
more  clear  and  distinct  than  is  commonly  pos- 
sible. The  showing  was  that  the  through  busi- 
ness on  its  450  miles  of  road  was  transacted  by 
different  trains  from  the  local;  that  these 
moved  much  more  rapidly  and  carried  vastly 
the  most  freight  to  the  train;  that  the  number 
of  men  required  was  much  less  in  proportion, 
not  only  upon  the  trains,  but  for  the  station 
and  terminal  service,  and  consequently  all  the 
items  of  expense  were  much  smaller.  These 
facts,  which  were  apparent  to  the  customers 
of  the  road,  together  with  the  peculiarly  effect- 
ive water  competition,  which  affected  princi- 
pally the  through  traffic,  influenced  Intelligent 
men  doing  business  at  local  stations  to  admit, 
in  giving  evidence,  that  it  might  be  just,  and 
«ven  necessary  in  some  cases,  that  the  charge 
ior  the  shorter  haul  should  be  the  greater. 

The  disproportion,  it  was  insisted,  had  been 
too  great;  but  when  the  question  is  one  of  de- 
j^ree,  regulation  rather  than  prohibition  must 
oe  admitted  to  be  the  appropriate  remedy; 
and  the  carrier  must  keep  in  mind  that  if  the 
right  be  established  in  any  case  to  make  the 
jrreater  charge  for  the  shorter  haul,  it  is  not  a 
right  to  make  a  charge  not  just  or  reasonable 
in  itself,  or  one  which  will  work  unjust  pref- 
'erence  between  individuals,  localities,  or  com- 
modities. It  is,  on  the  other  hand,  a  right 
grounded  in  justice,  and  must  be  so  exercised 
that  the  result  shall  be  equitable. 

III.  We  have  next  the  case  of  dissimilar  cir- 
cumstances and  conditions  supposed  to  be 
made  out  by  a  showing  that  property  now 
iransported  long  distances  at  very  low  rates 
could  not  be  transported  at  all  unless  conces- 
sions in  rates  were  made  to  it.  This  is  a  com- 
mon fact  in  railroad  transportation;  the  cases 
are  to  be  met  with  in  the  traffic  of  all  the  long 
lines.  The  necessity  for  making  concessions 
to  lon^  haul  traffic  in  the  case  of  articles  whose 
value  in  proportion  to  bulk  or  weight  is  small, 
and  especially  in  that  of  the  necessaries  of  life, 
which  are  handled  in  large  quantities,  and  in 
the  supply  of  which  the  most  distant  countries 
compete,  has  lonft  been  conceded  wherever 
railroads  exist.  The  household  goOQs  of  im- 
migrants to  the  West  have  been  carried  for 
them  at  very  low  rates,  and  the  results  of  their 
atcriculture  have  afterwards  been  taken  for 
seaboard  and  European  markets  in  recognition 
•of  the  general  principle  that  the  traffic  must 
not  be  charged  rates  beyond  what  it  can  bear. 

This  is  a  iust  and  sound  principle  when 
justly  applied;  and  the  country  may  be  said 
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not  only  to  have  acquiesced  in  its  recognition, 
but  to  have  desired  and  urged  its  application 
in  a  f^reat  variety  of  cases.  Any  suggestion 
that  It  was  meant  by  the  statute  to  abrogate  it 
would  scarcely  be  plausible,  especially  since, 
when  not  misapplied,  it  can  harm  no  one,  but 
may  be,  and  often  is,  of  great  and  manifest 
advantage,  in  enabling  distant  sections  of  the 
country  to  come  into  closer  commercial  rela- 
tions, and  to  exchange  to  their  mutual  benefit 
their  dissimilar  productions,  or  to  compete 
with  each  other  in  those  which  are  similar. 

But  the  cases  must  be  very  rare  in  which 
the  larger  charge  in  the  aggregate  for  the 
shorter  haul  of  the  same  kind  of  property  over 
the  same  line  in  the  same  direction  could  be 
justified,  when  no  other  reason  supported  it 
than  the  fact  that  the  traffic  for  the  longer  haul 
would  bear  no  more.  Manifestly,  such  a  dis- 
crimination when  not  imperative  on  other 
grounds  is  unjust;  and  the  injustice  becomes 
oppression  when  the  effect  is  to  increase  the 
burden  upon  the  traffic  which  has  the  shorter 
haul.  There  is  a  plain  limit  to  the  application 
of  the  principal  that  property  is  to  be  carried 
at  rates  it  will  bear;  and  the  limit  is  reached 
when  the  rates  charged  are  so  low  that  further 
reduction  would  necessitate  an  increase  of  the 
charges  upon  other  traffic  in  order  to  make  up 
to  the  carrier  such  loss  as  the  reduction  causes. 
If  some  common  vegetable,  worth  but  five 
cents  a  hundred  pounds  more  at  a  market  a 
thousand  miles  distant  than  it  is  where  it  is 

?;rown,  were  to  be  transported  that  distance 
or  the  sum  named,  the  producer  nearer  the 
market,  if  subjected  to  a  higher  charge,  would 
have  a  right  to  complain  that  not  only  did  the 
discrimination  reduce  the  market  value  of  his 
produce,  but  that  the  acceptance  of  the  unrea- 
sonably low  rates  from  the  distant  producer 
had  a  tendency  to  increase  the  charge  for  the 
shorter  haul,  so  as  to  make  it  not  only  rela- 
tively, but,  when  considered  by  itself,  unrea- 
sonably, high. 

It  is  a  matter  of  public  notoriety  that  a  be- 
lief has  prevailed  to  a  considerable  extent  that 
long  haul  traffic  was  in  many  cases  carried  at 
a  loss;  that  the  carriers  were  enabled  to  take 
it  by  making  the  charges  for  short  haul  traffic 
greater  than  would  otherwise  be  necessary  or 
reasonable,  and  that  this  constituted  an  abuse 
that  ought  to  be  corrected  by  law.  Persons 
who  did  not  hold  to  this  belief  have,  on  the 
other  hand,  taken  low  charges  on  long  haul 
traffic  as  a  proper  measure  for  all  charges,  and 
have  insisted  that  if  the  railroads  could  accept 
the  low  charges  for  one  class  of  business,  they 
could  and  ought  to  do  so  for  all  classes.  And 
this,  as  a  rule,  would  be  quite  true  if  the  rail- 
roads had  it  in  their  power  to  make  the  rates 
for  all;  which,  however,  is  far  from  being  the 
fact  There  are  many  cases  in  which  they 
have  the  option  only  to  take  the  traffic  at  rates 
prescribed  by  its  owners,  or  not  to  take  it  at 
all.  But  in  respect  to  such  cases,  we  must 
repeat,  fyy  way  of  emphasis,  that  a  successful 
appeal  cannot  be  made  to  the  equity  of  the 
statute  on  the  mere  ground  that  long  haul 
traffic  will  not  bear  higher  rates,  if  in  fact 
those  it  can  bear,  if  accepted,  will  cause  a  loss 
to  the  carrier  which  must  be  made  up  on  short 
haul  traffic.  To  have  one's  property  carried 
at  a  loss  would  not  be  matter  of  right,  but  of 
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favor;  and  favors  in  transportation  are  not  to 
be  granted  to  any  one  class,  at  the  expense  of 
any  other. 

IV.  The  greater  charge  for  the  shorter  haul 
has  been  in  some  cases  defended,on  the  ground 
that  manufactures  and  other  industries  were 
thereby  favored  and  built  up.  But  a  ques- 
tion likely  to  arise  in  such  cases  is  whether 
that  which  is  done  for  some  is  not  at  the. 
expense  or  to  the  unjust  prejudice  of  oth- 
ers. The  statutes  of  some  of  the  South- 
ern States  seek  to  encourage  manufactures  bv 
permitting  special  rates  to  be  made  in  their 
favor;  and  railroad  companies,  in  some  cases 
which  were  brought  to  our  notice,  have  en- 
tered into  contracts  with  parties  proposing  to 
establish  large  manufactories  or  otherwise  en- 
gage extensively  in  business  whereby,  in  con- 
sideration of  the  investment  of  some  named 
sum  in  the  proposed  enterprise,  they  agree  that 
favorable  rates,  which  are  specified,  shall  be 
given  on  its  traffic  for  a  term  of  years. 

The  purpose  of  such  laws  and  such  con- 
tracts is  no  doubt  commendable,  but  the  prac- 
tical difficulty  of  giving  them  effect  without 
prejudice  to  the  Interest  of  others  is  always 
found  to  be  serious.  Very  often  they  tend  to 
the  benefit  of  large  establishments  and  to  the 
prejudice  of  small.  Manufactures  are  infinite 
in  variety  and  extent;  and  while  it  might  be 
easy  for  those  whose  transactions  were  lar^e 
to  obtain  the  benefit  of  an  impartial  law  made 
for  the  encouragement  of  all,  the  small  estab- 
lishments, sending  out  their  goods  in  small  lots 
and  irregularly,  might  find  Uie  law  practically 
of  little  or  no  value.  The  railroad  companies, 
not  unwilling  to  make  the  long  time  contracts 
for  rates  which  contemplate  a  large  business, 
would  scarcely  be  expected  to  stipulate  for 
them  with  the  small  establishments,  which  ex- 
ist in  variety  in  every  town  and  hamlet. 

As  a  matter  of  fact  the  laws  and  the  con- 
tracts which  are  made  for  the  benefit  of  man- 
ufactures usually  contemplate  not  all  kinds  of 
manufactures,  but  only  those  leading  and  most 
prominent  kinds  which  require  large  capital, 
and  whose  operations  are  on  an  extensive 
scale.  Encouragement  to  these  is  of  public 
advantage  when  it  wrongs  no  one;  but  it  is 
just  as  much  the  duty  of  the  common  carrier 
in  making  its  low  rates  on  long  hauls  to  con- 
sider whom  they  may  ruin,as  whom  they  may 
build  up;  and  while  the  carrier  cannot  beheld 
responsible  for  the  consequences  which  flow 
legitimately  from  tariffs  impartially  arranged, 
it  cannot  iustify,  on  the  ground  of  public  bene- 
fit, the  unequal  rates  which,  however  benefic- 
ial to  some,  may  be  equally  mischievous  to 
others. 

A  great  establishment,  strengthened  by  the 
favor  of  the  public  carriers  until  it  acquires 
the  power  to  crush  competition  and  actually 
exercises  that  power,  may  by  that  very  fact  be- 
come an  enemy  to  the  civil  State;  and  no  bene- 
fit it  can  give  to  the  public  in  the  low  prices 
of  its  commodities  or  otherwise  can  compen- 
sate for  the  general  sense  of  wrong  which  those 
must  feel  who  are  injured  by  it,  or  for  the  sen- 
timent which  ffrows  up  in  view  of  its  opera- 
tions, that  the  Taw  fails  to  give  the  equality  of 
right  and  privilege  which  It  nominally  prom- 
ises. That  some  such  great  establishments 
have  been  fostered  by  the  aid  of  the  railroad 


companies  is  commonly  believed;  and  provis- 
ions against  unlust  discriminations  in  this  stat- 
ute hwi  for  their  object,  among  other  things, 
to  bring  this  mischief  to  an  end.  The  plaus- 
ible excuse  of  public  benefit,  if  it  ever  had 
fort^e  in  such  cases,  has  none  now,  for  the  stat- 
ute forbids  what  public  sentiment  had  already 
condemned. 

It  was  shown  by  the  evidence  that  the  rates 
upon  lon^  hauls  were  such  as  would  admit  of 
the  pine  lumber  of  Mississippi  being  sold  in 
Wisconsin  in  competition  with  lumber  there 
cut,  and  of  the  iron  of  Alabama  bein^  carried 
through  Pittsburgh  to  Eastern  manufactories. 
If  the  lines  originating  in  Wisconsin  and  Penn- 
sylvania give  to  the  producers  of  those  States 
corresponding  rates  for  the  traffic  in  the  other 
direction  under  similar  circumstances,  this  will 
prejudice  no  one;  but,  on  the  contrary,  mav^ 
operate  to  the  public  advantage,  provided  al- 
ways that  the  rates  actually  charged  are  com- 
pensatory.   The  petitioner  in  this  case  claims  ~ 
that  in  no  case  does  it  carry  such  lon^  haul 
traffic  at  rates  which  fall  below  cost.    By  this, 
however,  is  meant  only  the  cost  of  movement 
of  the  particular  traffic,  leaving  out  of  view 
the  fixea  charges  of  the  road,  which  must,  in 
any  event,  be  provided  for,  whether  the  long 
haul  traffic  is  or  is  not  taken. 

This  distinction  between  the  cost  of  move- 
ment and  the  fixed  charges  often  becomes  of 
importance  in  such  cases  as  that  of  the  lumber 
trade  junt  mentioned.  That  trade  is  new;  the 
roads  which  take  it  were  built  without  antici- 
pating its  springing  up,  and  their  managers 
made  their  calculation  for  business  to  meet  the 
whole  cost  of  operation  in  reliance  upon  such 
traffic  as  was  then  apparent  or  probable.  The- 
fixed  charges  of  the  road  may.  for  purposes  of 
illustration,  be  assumed  to  equal  one  half  of 
the  whole,  the  cost  of  movement  of  freight  the 
other  half.  The  rates  laid  were  doubtless  cal- 
culated to  cover  the  whole,  with  a  margin  for 
profit,  and  were  so  laid  that  all  traffic  would 
contribute  towards  bothfixedchar^  and  cost, 
of  movement.  But  now  comes  thus  new  busi- 
ness, and  from  the  nature  of  the  case  low  rates 
are  a  necessity  to  it;  it  can  pay  perhaps  little 
if  anything  more  than  half  what  is  paid  by 
other  traffic.  But  taking  it  will  not  increase 
perceptibly  the  fixed  charges  of  the  road,  be- 
cause those  are  made  up  or  items  that  must  be 
paid  whether  the  traffic  is  lar^e  or  small. 
What  is  added  to  the  cost  by  taking  it  is  sim> 
ply  the  expense  of  its  own  handling  and  move- 
ment; and  upon  the  supposition  made,  there 
might  perhaps  be  gain  to  the  road  instead 
of  loss,  in  taking  it  at  anything  above 
half  the  rates  which  are  leviea  upon  other 
traffic  corresponding  to  its  classification.  It 
might,  therefore,  be  carried  at  suclu  rates 
without  wrong  to  any  one.  But  if  11  were 
carried  at  lower  rates  still,  not  only  would 
the  other  traffic  be  left  to  pay  the  fixea  charges 
and  the  cost  of  its  own  movement,  but  it  would 
also,  to  some  extent,  be  burdened  with  the 
cost  of  movement  of  the  long  haul  traffic  thua 
added  to  the  business  of  the  road. 

The  iniustice  of  this  would  be  very  appar- 
ent, and  it  would  become  intolerable  if  some 
portion  of  the  short  haul  traffic  was  competi- 
tive to  the  long  haul  traffic,  and  was  so 
heavily  taxed  by  higher  rates  as  to  make  coa* 
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^innance  imposBlble.  It  is  yery  plain  that  an 
4inre8tricted  power  to  make  such  rates  is  lia- 
ble to  infinite  abuses,  and  that  it  may  as  easily 
1>e  made  use  of  to  injure  one  enterprise  as  to 
build  up  another.  Id  the  earnest  and  some- 
times unreasoning  rivalry  of  railroad  compa- 
nies, it  has  no  doubt  often  been  employed  as 
mu(^  to  give  mere  volume  to  business  as  for 
jmy  anUcTpated  net  revenue;  and  the  wrones 
have  in  such  cases  far  exceeded  any  possible 
advantages  that  could  accrue  either  to  the  roads 
themselves  or  to  the  public. 

It  cannot  be  supposed  that  in  any  case  the 
true  interest  of  a  road  will  be  prejudiced  by 
its  being  held  strictly  to  the  rule  that  excessive- 
ly low  rates  on  some  traffic  are  not  to  be  com- 
pensated for  by  excessively  high  rates  on  other 
traffic.  And  if  rates  are  so  graded  as  to  vio- 
late the  statutory  general  rule»  it  cannot  be  ac- 
cepted as  justiflcaSon  for  the  higher  rates  on 
the  shorter  haul  that  the  lower  rates  on  the 
longer  haul  had  encouragement  to  manufact- 
urers or  other  indusUles  for  their  motive. 

y.  The  chief  ground  on  which  the  appli- 
-cants  pressed  for  relief  from  the  long  and  short 
haul  clause  of  the  statute  was  that  competition 
forced  the  railroad  companies  to  make  rates  to 
and  from  connecting  points  to  the  level  of 
which  it  was  not  possible  to  bring  the  charges 
rat  noncompetitive  points,  because  the  doing  so 
would  cause  such  reduction  of  revenues  as 
would  force  roads  into  bankruptcy  and  ulti- 
mately into  suspension.  It  was,  therefore,  as 
was  said,  inevitable  that  in  a  great  number  of 
cases  the  greater  charge  should  be  made  for  the 
shorter  haul;  and  nothing  but  putting  a  stop 
to  competition  by  law  would  prevent  it.  This 
it  was  insisted  the  new  law  does  not  attempt 
or  intend.  On  the  contrary,  the  importance  of 
•competition  in  fostering  and  regulating  the  in- 
ternal commerce  among  the  States  is  clearly 
noted. 

In  the  sixth  section  carriers  are  permit- 
tod  to  reduce  their  rates  at  any  time,  but  are 
forbidden  to  raise  them  except  after  giving  ten 
days'  notice,  In  the  fifth  section  the  pooling 
of  freight  is  forbidden,  unquestionably  bcKsause 
the  practice  was  regarded  as  having  a  tendency 
to  prevent  or  check  competition.  The  Act 
studiously  omits  to  bring  the  steamboats  and 
other  independent  water  lines  within  its  con- 
trol, and  must,  therefore,  have  contemplated 
the  continuance  not  only  of  competition,  but 
of  those  things  which  competition  renders  in- 
evitable. The  existence  of  competitive  forces 
to  an  extent  that  the  railroad  companies  at 
competitive  points  are  unable  to  control,  it  was 
therefore  argued,  would  make  out  a  case  of 
circumstances  and  conditions  so  dissimilar  to 
those  prevailing  at  noncompetitive  points  as 
might  justify  the  making  of  the  greater  charge 
for  the  shorter  haul  whldi  was  in  general  pro- 
hibited. 

The  competition  which  was  brought  to  our 
attention  as  having  this  imperative  force  was, 
Jirst,  the  comj^etiuon  of  railroads  with  water 
ways;  ieeond,  the  competition  of  railroads  with 
other  railroads  which  are  not  subject  to  the 
provisions  of  the  "Act  to  Regulate  Ciommerce"; 
third,  the  competition  with  each  other  of  rail- 
roads which  are  subject  to  that  Act;  fourth,  the 
competition  of  business  or  trade  centers  with 
each  other,  operating  indirectly  upon  the  roads 
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which  form  their  channels  of  trade;  and,  fUth^ 
the  competition  of  business  interests  in  like 
manner  operating  upon  the  roads,  by  whose 
assistance  the  business  is  carried  on. 

This  fifth  species  of  competition  has  already 
been  remark^  upon  to  some  extent,  and  it  has 
been  seen  that  it  vrill  not  justify  a  railroad  com- 
pany in  discriminating  between  its  own  cus- 
tomers to  an  extent  that  would  create  an  ex- 
ception to  the  general  rule  the  statute  pre- 
scribes. We  pass  it  now  without  further  re- 
mark. The  others  demand  at  our  hands  due 
consideration. 

I.  It  was  fairly  shown  before  us  that  in- 
stances exist,  and  may  be  found,  along  the 
routes  of  petitioner's  lines  in  Uie  States  of  Ken- 
tucky, Tennessee,  G^rgia,  Alabama.  Missis- 
sippi, and  Louisiana,  where  the  competition  of 
water  ways  forces  down  the  railroad  rates  be- 
low what  it  is  possible  to  make  them  at  non- 
competitive points  and  still  maintain  the  roads 
vrith  success  or  efficiency.  The  reason  is  that 
the  carriers  by  water  can  perform  the  service 
at  very  much  less  cost  than  the  carriers  by 
land.  The  general  fact  is  that  railroad  rates 
for  the  transportation  of  property  must  ap- 
proximate closely  those  which  are  made  be- 
tween the  same  points  by  steamer;  and  the 
steamer  rates  are  generally,  if  not  invariably, 
much  below  what  the  railroads  can  afford  to 
accept  upon  all  their  business. 

In  such  cases  if  competition  is  maintained, 
more  must  be  charged  at  interior  points  than 
can  be  obtained  at  the  points  of  competition ; 
and  if  the  competitive  rates  are  such  as  are  pro- 
ductive of  some  gain,  however  slight,  the  non- 
competitive points  are  likely  to  receive  indirect 
advantage  therefrom,  while  the  competitive 
points  have  the  larger  and  more  direct  benefit, 
and  are  afforded  a  choice  of  agencies  in  trans- 
portation whose  rivalry  may  niirly  be  expect- 
ed to  keep  the  cost  down  to  a  minimum.  The 
interior  points  may  have  no  ground  for  com- 
plaint in  such  a  case,  provided  the  rates  they 
are  charged  are  in  themselves  just  and  reason- 
able, even  though  the  effect  be  that  in  some 
cases  more  is  charged  for  the  short  than  foi^ 
the  long  haul  over  the  same  line  in  the  same 
direction.  This  general  fact  Is  recognized  the 
world  over;  and  of  English  railways  it  has  been 
often  remarked  that  some  of  them  would  be 
deprived  of  much  of  their  value  if  they  were 
not  allowed  to  meet  water  competition  by  such 
concessions,  at  the  points  of  contact,  as  the 
competition  would  compel. 

The  only  question  that  fairly  arises  in  regard 
to  it  is  whether  the  competition  Is  kept  within 
proper  bounds.  Vessel  owners  produced  evi- 
dence before  us  to  show  that  the  railroads  put 
down  their  rates  to  a  ruinous  point  in  their  de- 
termination to  take  the  competitive  traffic  at  all 
hazards,  and  eventually  to  crush  out  compe- 
tition; and  railroad  managers  retorted  with  evi- 
dence that  the  blame  for  unremunerative  rates 
was  upon  their  rivals.  But  the  question  of 
relative  fault  is  not  important  now.  Low  rates 
are  a  necessity  of  the  ntuation;  and  if  railroads 
(compete  with  water  transportation  either  on 
the  ocean  or  on  the  navigable  rivers,  they  have 
no  choice  but  to  accept  such  rates. 

To  compel  the  roads  to  observe  strictly  the 
general  rule  laid  down  by  the  fourth  section 
would  necessitate  their  abandonment  of  aome 
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classes  of  business  in  which  their  competition 
with  water  transportation  is  now  of  public  im- 
portance. Vessel  owners,  who  appeared  be- 
fore us  to  oppose  the  applications  made  for  re- 
lief, put  their  opposition  in  some  cases  explicit- 
ly on  the  ground  that  denying  the  applications 
would  enable  the  vessel  men  to  put  up  their 
own  rates.  This  was  to  be  expected,  and  is 
far  from  being  blameworthy,  if  in  fact  their 
business  is  not  now  reasonably  profitable;  but 
it  is  suggestive  of  the  fact  that  the  interest  of 
the  public  and  that  of  any  class  of  public  car- 
riers is  not  in  all  respects  identical. 

It  is  more  than  probable  that  the  complaints 
made  by  the  vessel  owners  against  certain  of  the 
railroaas  are  to  some  extent  well  founded;  that 
the  railroads  have  not  only  made  the  rates  at 
points  of  competition  with  vessels  much  too 
low,  in  order  that  they  might  at  all  events  ob- 
tain the  business,  but  that  this  has  been  done 
in  disregard  alike  of  right  and  of  true  policy. 
This  is  only  saying  that  in  their  wars  of  rates 
with  vessel  owners  they  have  sometimes  shown 
the  same  recklessness  as  in  like  .wars  among 
themselves;  but  the  fact  still  remains  that  they 
must  either  be  allowed  to  compete  with  vessel 
owners  and  make  low  charges  for  the  purpose, 
or  they  must  leave  vessel  owners  in  possession 
of  the  business  without  the  check  upon  charges 
which  competition  would  afford. 

The  question  here  is  whether  this  limitation 
of  competition  was  intended  by  the  statute;  or, 
on  the  other  hand,  did  Congress  intend  that 
the  existence  of  competition  might  in  some 
cases  make  out  the  dissimilar  circumstances 
and  conditions  which  would  support  a  greater 
charge  for  the  shorter  haul,  even  though  it 
might  be  over  the  same  line  in  the  same  direc- 
tion, the  shorter  being  included  in  the  longer 
distance? 

On  this  subject  the  history  of  the  proceed- 
ings in  Congress  which  resulted  in  the  adoption 
of  the  fourth  section  as  it  stands  is  instructive, 
and  with  such  brevity  as  is  practicable  it  is  re- 
cited here,  not  as  determining  conclusively  the 
construction  of  the  section,  but  as  showing  be- 
yond question  that  the  benefits  of  competition 
were  meant  to  be  retained,  and  that  exceptions 
to  the  rigorous  general  rule  were  provided  for 
to  meet  the  contingencies  which  the  competi- 
tion might  create. 

In  the  report  of  the  senate  fielect  committee, 
submitted  January  18,  1886,  known  as  the 
Gullom  Report,  is  found  the  following  lan- 
guage: 

No  question  connected  with  the  problem  of 
railrotul  regulation  has  given  the  committee 
more  perplexity  than  that  relating  to  the  utili- 
ty and  expediency  of  legislation  prohibiting  a 
carrier  from  charging  more  for  a  shorter  than 
a  longer  haul  under  any  circumstances;  not 
that  we  have  any  doubt  as  to  the  injustice  of 
such  a  charge  under  most  circumstances,  but 
because  it  seems  inexpedient  to  enforce  such  a 
regulation  under  all  circumstances. 

When  the  effect  of  the  proposed  prohibition 
is  considered  with  reference  to  the  whole  in- 
ternal commerce  of  the  United  States,  and  es- 
pecially with  reference  to  the  necessity  of  pre- 
serving the  prevailing  cheap  rates  for  long  dis- 
tance transportation,  there  is  reason  to  fear 
that  the  result  of  rigidly  enforcing  the  proposed 


regulation  would  be  to  stifle  competition  in 
numberless  cases  where  it  now  exists  and  is  to- 
the  general  public  interest,  and  perhaps  to  de- 
prive the  country  of  the  benefits  of  Uie  low 
through  rates  now  and  for  years  given  to  and 
from  the  tide  water,  without  practical  or  ap- 
preciable advantage  to  intervening  points. 

The  bill  introduced  with  the  report  con- 
tained the  following  provision  upon  Uiis  sub- 
ject: 

Sec.  4.  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of 
this  Act  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transporta- 
tion of  passengers  or  property  for  a  shorter 
than  for  a  longer  distance  over  the  same  line 
in  the  same  direction,  and  from  the  same  origi- 
nal point  of  departure,  if  such  greater  charge 
for  the  shorter  distance  constitute  an  unjust 
discrimination ;  but  such  greater  charge  for  a 
shorter  distance  shall  be  presumptive  evidence 
of  unjust  discrimination,  which  may,  how- 
ever, be  rebutted  by  the  common  carrier. 

Upon  application  to  the  Commission  ap- 
pointed under  the  provisions  of  this  Act,  such 
common  carriers  may,  in  special  cases,  be  au- 
thorized to  charfl[e  less  for  longer  than  for 
shorter  distances  for  the  transportation  of  pas- 
sengers or  property;  and  the  Commission  may 
from  time  to  time  niake  general  rules  covering 
exceptions  to  any  such  common  carrier  in  cases- 
where  there  is  competition  by  river,  sea,  canal, 
or  lake,  exempting  such  designated  common 
carrier 'from  the  operation  of  this  section  of 
this  Act;  and  when  such  exceptions  shall  have^ 
been  made  and  published  they  shall  have  like 
force  and  effect  as  though  the  same  had  beun 
specified  in  this  section. 

Afterwards,  and  before  debate,  the  commit- 
tee, on  February  16,  1886,  reported  as  a  sub- 
stitute for  this  bill  another,  in  which  the  fol- 
lowing language  is  found: 

Sec.  4.  That  it  shall  be  unlawful  for  any 
common  carrier  to  charge  or  receive  any  great- 
er compensation  in  the  aggregate  for  the  trans- 
portation of  passengers  or  property  subject  to 
the  provisions  of  thb  Act  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the  same 
direction,  and  from  the  same  original  point  of 
departure;  Provided,  however ,  That  upon  ap- 
plication to  the  Commission,  etc.  ♦  •  ♦  [sub- 
stantially as  before]. 

The  formal  discussion  of  the  measure  was 
commenced  April  14,  1886,  the  chairman  of 
the  select  committee  opening  the  debate  by  a 
speech  in  which  he  said  concerning  the  fourth 
section: 

It  is  agreed  that  this  is  the  principle  that 
should  be  observed  as  a  general  rule.  The 
committee  found,  however,  that  the  principle 
was  not  of  universal  application;  that  there 
were  cases  in  which  the  railroads  were  com- 
pelled to  make  lower  rates  for  longer  than  for 
shorter  distances  by  the  great  law  of  competi- 
tion, which  is  stronger  tnan  anv  law  we  can 
make,  and  that  in  some  cases  it  would  be  a 
great  hardship  to  the  public  as  well  as  the  rail- 
roads to  rigidly  enforce  the  general  principle. 

It  is  perfectly  clear  that  the  intention  of  the 
original  f  ramers  of  the  senate  bill  was  to  leave 
it  to  the  discretion  of  the  Commission  to  ex- 
empt carriers  from  the  operation  of  the  ruler 
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in  cases  when  the  "  great  law  of  competition" 
made  such  a  relaxation  proper,  having  in  view 
the  interests  of  the  carriers  and  the  people. 

On  May  6,  1886,  Senator  CuUom  moved  to 
amend  the  section  by  striking  out  the  words 
"covering  exceptions  to  any  such  common  car- 
rier in  cases  where  there  is  competition  by 
river,  sea,  canal,  or  lake."  He  supported  this 
motion  by  the  suggestion  that  these  words 
were  not  necessary,  and  that  without  them  the 
Commission  would  have  the  same  power  and 
more.  Senator  Harris  favored  the  amendment, 
as  giving  a  broader  discretion  to  the -Commis- 
sion, and  it  was  adopted. 

On  May  12,  a  motion  was  made  by  Senator 
Camden  to  change  the  phraseology  of  the  first 
part  of  the  section,  so  that  it  should  read  '*  of 
like  kind  of  propertv  under  substantially  simi- 
lar circumstances  and  conditions."  This  amend- 
ment was  agreed  to  as  a  substitute  for  a  previous 
amendment  proposed  by  Senator  Camden,  and 
with  little  additional  debate. 

The  bill  was  finally  passed  on  the  part  of  the 
Senate,  section  4  remaining  substantially  as 
above,  with  the  insertion  of  the  following: 

But  this  shall  not  be  construed  as  authoriz- 
inf^  any  common  carrier  within  the  terms  of 
this  Act  to  charge  and  receive  as  great  compen- 
sation for  a  shorter  as  for  a  longer  distance. 

The  bill  then  went  to  the  House  of  Repre- 
sentatives, and  was  referred  to  the  committee 
on  commerce.  That  committee  reported  as  a 
substitute  for  it  the  bill  before  pending  in  the 
House,  which  contained  the  following  pro- 
vision upon  the  subject  embraced  in  section  4 
of  the  senate  bill: 

That  it  shall  be  unlawful  for  any  person  or 
persons  engaged  in  the  transportation  of  prop- 
erty as  provided  in  the  first  section  of  this  Act 
to  charge  or  receive  any  greater  compensation 
for  a  similar  amount  and  kiml  of  property, 
for  carrying,  receiving,  storing,  forwarding,  or 
hauling  the  same,  for  a  shorter  than  for  a 
longer  distance,  which  includes  the  shorter 
disUnoe  on  any  one  railroad;  and  the  road  of  a 
corporation  shall  include  all  the  road  in  use  by 
such  corporation,  whether  owned  or  operated 
by  it  under  a  contract,  agreement,  or  lease  by 
such  corporation. 

In  opening  the  debate  on  July  21,  1886,  Mr. 
HcAgan.  chairman  of  the  house  committee 
on  commerce,  severely  criticized  the  fourth 
section  of  the  senate  bill,  saying  that  the  dos- 
ing part  of  the  section  substantially  nullified 
the  former  part,  while  his  proposed  substitute 
contained  an  absolute  prohibition. 

The  minority  of  the  committee,  four  in 
number,  opposed  the  substitution,  and  in  their 
report  the  following  passage  occurs: 

Nor  do  the  minority  favor  the  provision  pro- 
hibiting a  greater  charge  for  a  shorter  than  a 
longer  haul,  as  it  was  shown  to  a  satisfactory 
degree,*as  we  think,  in  the  hearing  that,  where 
two  competing  points  were  connected  by  water 
as  well  as  rail,  it  was  impossible  for  the  rail- 
roads to  secure  the  trafllc  unless  they  made 
their  rates  as  low  as  the  water  rates,  and 
that  while  thev  might  be  able  to  do  this  on  a 
portion  of  their  tn&c,  it  would  be  destructive 
of  their  interests  to  reduce  all  their  rates  to 
those  which  were  forced  upon  them  between 
certain  points  by  the  competition  of  the  water 
routes. 

IfiTEB  S. 


It  is  obvious  therefore  that,  in  the  House  as 
well  as  in  the  Senate,  it  was  understood  that 
the  existence,  of  competition  was  intended  to> 
be  included  in  the  margin  of  discretion  pro- 
vided for  by  the  Senate  measure.  The  ques- 
tion as  to  this  point  was  distinctly  marked;  tho 
debate,  so  far  as  this  section  was  concerned, 
was  upon  that  basis.  On  July  80,  1886,  the 
substituted  bill  was  agreed  to  and  passed  on 
the  part  of  the  House.  A  conference  commit- 
tee was  appointed,  and  at  the  second  session  of 
the  Congress  that  committee  agreed  upon  a. 
report,  which  was  presented  to  uie  Senate  De- 
cember 15,  1886.  Bv  this  report  the  fourth 
section  of  the  senate  bill  was  amended  so  as  ta 
read  as  it  now  stands. 

The  work  of  the  conference  committee  was 
very  elaborately  and  carefully  performed.  The 
two  bills  whicn  were  referred  to  it  presented 
very  clearly  the  views  which  had  prevailed  in 
the  two  Houses  respectively,  on  the  general 
subject  of  relative  charges  on  long  and  short  ,. 
haul  traffic,  the  house  view  of  an  inflexible 
rule,  forbidding  absolutely  the  greater  charge 
for  the  shorter  haul,  and  the  senate  view  that 
the  rule  should  be  subject  to  exceptions  when 
the  circumstances  and  conditions  required  it. 

The  conference  committee  accepted  deliber- 
ately the  senate  view,  and  presented  it,  in  the 
report  to  the  two  houses.  In  the  Senate  the 
report,  before  adoption,  was  discussed,  and 
what  was  proposed  by  it  on  this  point  of  vital 
interest  was  very  distinctly  brought  out  and 
made  prominent;  and  in  the  House,  where  also 
the  report  was  adopted,  nothing  which  was 
said  bv  anvone  indicated  that  the  situation 
was  otherwise  understood. 

It  is  impossible  to  resist  the  conclusion  that 
in  finally  rejecting  the  ''long  aiid  short  haul 
clause"  of  the  house  bill,  which  prescribed  an 
inflexible  rule,  not  to  be  departed  from  in  any 
case,  and  retaining  in  substance  the  fourth  sec- 
tion as  it  had  passed  the  Senate,  both  Houses 
understood  that^  they  were  not  adopting  a 
measure  of  strict  prohibition  in  respect  to 
charging  more  for  the  shorter  than  for  the  long- 
er distance;  but  that  they  were,  instead,  leav- 
ing the  door  open  for  exceptions  in  certain 
cases,  and  among  others  in  cases  where  the 
circumstances  and  conditions  of  the  traffic 
were  affected  by  the  element  of  competition , 
and  where  exceptions  might  be  a  necessity  it* 
the  competition  was  to  continue  water  com- 
petition was  beyond  doubt  especially  in  view. 

In  thus  deliberately  making  provision  for 
competition,  even  though  it  might  be  necessary 
to  allow  for  the  purpose  exceptions  to  the  gen- 
eral rule  laid  down  in  the  statute.  Congress 
must  be  supposed  to  have  done  so  because  the 
public  interest  required  it.  That  competition 
is  the  life  of  trade  is  one  of  the  most  generally 
accepted  of  maxims;  among  its  principal  bene- 
fits is  the  protection  it  gives  against  extortion- 
ate charges.  But  legitimate,  open,  and  fair 
competition  was  meant;  not  everything  that 
has  been  done  under  the  name  of  competition, 
and  which  in  manv  cases  has  been  equally  de- 
structive of  public  and  of  private  right. 
Among  the  common  abuses  have  been  the 
granting  of  special  favors  in  exceptional  rates, 
rebates,  drawbacks,  etc.,  all  of  which  are  now 
expressly  prohibited  by  law  when  thev  aaaume 
the  form  of  unjust  discrimination.    There  ^^ 
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JJnriand.  The  peculiarity  of  the  competition 
is  that  the  business  on  the  roads  respectively 
is  started  in  opposite  directions  when  destined 
to  the  same  point,  so  that  on  east  bound  traffic 
from  Pittsburgh,  the  haul  by  one  road  is 
cflhorter  than  fiom  Toungstown,  and  longer 
by  the  other.  As  the  Pennsylvania  Road  has 
the  shorter  line,  it  is  in  position  to  determine 
"What  the  rates  shall  be,  and  the  longer  line  has 
no  option  but  to  conform  to  them,  in  making 
them,  the  leading  road  gives  to  Pittsburgh 
lower  rates  than  to  Toungstown,  as  it  jusUy 
4diottld  do,  in  recognition  of  the  geographical 
position.  But  the  other  road  must  do  the 
.iBame,  although  over  its  line  the  traffic  between 
Toungstown  and  the  seaboard  will  have  the 
shorter  haul. 

There  is  nothing  unreasonable  or  unjust  in 
ibis;  and  if  the  longer  line  were  to  attempt  a 
•change  which  should  reduce  the  rates  from 
Toun|FStown  to  the  level  of  those  of  Pittsburgh 
it  would,  in  doing  so,  only  open  a  war  of  rates 
in  which  all  the  advantages  would  be  with  its 
Tival.  Finding  itself  in  this  dilemma  it  applied 
to  the  Commission  for  an  order  permitting  a 
.greater  charge  to  be  made  on  traffic  to  and  from 
I  oungstown,  than  is  made  on  that  to  and  from 
Pittsburgh,  and  its  application  is  strenuously 
•opposed  oy  the  Pennsylvania  Road,  which  in- 
sists that  competition  by  this  roundabout 
route  is  illegitimate  and  ought  not,  therafore, 
in  any  manner  to  be  aided. 

Whether  this  position  is  sound  the  Commis- 
sion may  determine  hereafter.  It  is  sufficient 
to  say  of  the  case  at  this  time,  that  it  is  one, 
and  not  a  solitary,  instance,  in  which  a  strict 
mplication  of  the  general  rule  laid  down  by 
the  statute  must  be  fatal  to  competition.  If 
the  competition  in  itself  is  illegitimate,  it  may 
l)e  right  to  permit  its  destruction.  But  it  is 
sot  admitted  by  those  interested  in  the  road 
Just  mentioned,  that  its  case  is  of  this  nature. 
It  is  shown  that  it  was  constructed  by  Pitts- 
burgh capital,  for  the  express  purpose  of  the 
-competition;  and  it  appears  that  although  the 
route  is  indirect,  the  competition  has  given  it 
•considerable  business,  and  large  investments 
have  been  made  in  reliance  upon  its  continu- 
4mce. 

One  fact  obvious  on  the  statement  of  this 
•case  i0  that  the  wrong  against  which  the  long 
and  short  haul  clause  of  the  statute  is  aimed  u 
not  to  be  found  in  it.  When  the  greater 
•charge  for  the  shorter  haul  over  the  s&me  line 
in  the  same  direction  is  spoken  of,  the  natural 
suggestion  to  the  mind  is  of  a  line  leading  with 
some  directness  to  the  place  to  which  the  traf- 
fic is  destined;  and  there  seems  to  be  in  such 
greater  charge  a  manifest  unfairness,  since  it 
aeprives  the  place  of  shipment  nearest  the 
•destination  of  its  proper  advantage  of  situa- 
tion. But  in  the  case  stated  the  position  is 
the  opposite  to  this;  the  greater  charge  for  the 
shorter  haul  preserves  the  proper  advantage  of 
situation,  ana  lias  in  itself  no  element  of  injus- 
tice to  localities.  It  is  the  situation  which 
forces  upon  the  road  an  unequal  charge  which 
is,  Bevertheless,  not  unfair;  and  a  strict  appli- 
-cation  of  the  statute  must  compel  the  surren- 
der of  what  is  now  competitive  traffic  to  the 
older  and  more  direct  route  whose  very  con- 
formity to  the  general  rule  precludes  conform- 
ity by  the  competitor. 

8. 


There  are  other  cases  in  the  country,  of  roads 
now  taking  part  in  competitive  traffic  which 
the  peculiarities  of  situation  will  compel  them 
to  abandon  if  the  long  and  short  haul  clause 
of  the  statute  is  strictly  applied.  This,  to 
some  extent,  might  be  the  case  with  certain 
north  and  south  roads,  like  the  road  from  Cin- 
cinnati to  Toledo,  and  that  from  New  Albany 
to  Chicago,  which  have  heretofore  engaged 
considerably  in  east  and  west  bound  traffic 
which  they  deliver  to  or  receive  from  other 
roads  crossing  them,  or  at  their  terminals.  In 
many  cases  these  roads  have  been  accustomed 
to  make  the  greater  charge  for  the  shorter  haul 
simplv  because  the  direction  they  run  com- 
pels it;  but  in  doing  so  they  may  wrons^  no 
one,  because  the  rates  are  not  determined  by 
them,  but  by  the  direct  east  and  west  lines, 
and  are  made  with  regard  to  relative  distance. 
Both  the  roads  named  now  have  applications 
pending  for  relief  from  on  embarrassment  for 
which  they  are  not  themselves  responsible; 
and  thev  aver,  with  plausibility  at  least,  that 
the  public  interest  will  suffer  if  they  are  shut 
out  from  such  share  in  competition  as  they 
have  hitherto  taken. 

We  do  not  pass  upon  these  cases  finally,  at 
this  time,  and  therefore  do  not  undertake  to 
say  of  them  that  they  constitute  cases  in  which 
the  competition  of  roads  subject  to  the  federal 
law  creates  the  dissimilar  circumstances  and 
conditions  which  make  up  an  exceptional  case. 
But  this  brief  reference  to  the  facts  is  suggest- 
ive of  a  possibility,  at  least,  that  the  excep- 
tional case  may  exist;  and  if  it  does  exist,  a 
strict  enforcement  of  the  general  rule  might  be 
found  quite  as  injurious  to  the  public  interests 
as  to  those  of  the  railroads  which  would  there- 
by be  shut  out  from  competition. 

lY .  Whether  the  competition  of  towns  which 
are  trade  centers  or  distributing  points  can,  in 
any  case,  make  out  the  dissimilar  circum- 
stances and  conditions  independent  of  the 
competition  of  the  carriers,  is  a  question  which 
may  be  said  to  be  presented  by  the  evidence 
taken,  but  not  with  such  distinctness  as  to  call 
for  an  expression  of  opinion  at  this  time.  The 
preeminence  of  such  trade  centers  in  the  ter- 
ritory reached  by  the  petitioner's  roads,  is  pe- 
culiar, and  has  probably  been  increased  by  the 
concessions  in  rates  which  the  railroads  have 
made  to  them,  while  making  less  concessions, 
or  none  at  all,  to  less  important  stations.  This 
condition  of  affairs  tends  to  perpetuate  itself; 
and  the  disparity  of  rates  as  between  competi- 
tive and  noncompetitive  towns,  the  former  be- 
ine  the  **  trade  centers,"  must  have  had  some 
influence  to  increase  steadily  the  disparity  in 
growth  and  prosperity. 

By  some  of  the  witnesses  before  us  this  was 
bitterlv  complained  of,  while  by  others  it  was 
defended  as  being  best  for  both  classes  of 
towns.  The  smaller  towns  in  this  part  of  the 
country,  it  was  said,  are  dependent  on  the 
trade  centers  for  their  supplies,  and  they  get, 
indirectly,  the  benefit  of  low  rates  to  the  dis- 
tributing points,  in  lower  prices  than  could 
otherwise  be  given  to  them.  In  proportion, 
also,  as  the  distributing  points  are  prosperous, 
they  can,  and  do.  extend  to  the  dealers  at 
other  ]>oints.  credit  and  indulgence.  The 
prevalence  of  such  ideas,  and  the  acting  upon 
them  in  making  freight  tariffs,  gives  to  railroad 

19 


[ 


/ 


1887. 


Be  SouTHBBN  Railway  &  Steamship  Association. 


283 


would  support  the  greater  charge  for  the 
shorter  haul  in  the  cases  in  which  such  greater 
•charge  was  in  general  prohibited.  vVhere 
there  are  no  circumstances  to  make  the  short 
haul  exceptionally  expensive  to  the  carrier,  or 
the  long  haul  relatively  inexpensive,  a  di^er- 
€nce  in  rates  which  reason  and  fairness  will 
Justify  may  still  be  made  within  the  limitation 
of  the  statute;  but  to  make  out  the  exceptional 
•case,  in  which  the  general  rule  of  the  statute 
may  be  disregardea  on  the  ground  that  the 
circumstances  and  conditions  are  not  substan- 
titklly  similar,  the  difference  in  cost  should  it- 
^f  be  exceptional,  and  be  capable  of  proof 
amounting  to  practical  demonstration. 

In  support  of  one  of  the  applications  pre- 
sented to  us  the  carrier  was  able  to  make  a 
showing  of  lower  costs  on  long  haul  freight 
more  clear  and  distinct  than  is  commonly  pos- 
sible. The  showing  was  that  the  through  busi- 
ness on  its  450  miles  of  road  was  transacted  by 
■different  trains  from  the  local;  that  these 
moved  much  more  rapidly  and  carried  vastly 
the  most  freight  to  the  train;  that  the  number 
•of  men  required  was  much  less  in  proportion, 
not  only  upon  the  trains,  but  for  the  station 
snd  terminal  service,  and  consequently  all  the 
items  of  expense  were  much  smaller.  These 
facts,  which  were  apparent  to  the  customers 
of  the  road,  together  with  the  peculiarly  effect- 
ive water  competition,  which  affected  princi- 
pally the  through  traffic,  influenced  intelligent 
men  doing  business  at  local  stations  to  admit, 
in  giving  evidence,  that  it  might  be  Just,  and 
«ven  necessary  in  some  cases,  that  the  charge 
for  the  shorter  haul  should  be  the  greater. 

The  disproportion,  it  was  insisted,  had  been 
too  great;  but  when  the  question  is  one  of  de- 
feee,  regulation  rather  than  prohibition  must 
be  admitted  to  be  the  appropriate  remedy; 
and  the  carrier  must  keep  in  mind  that  if  the 
right  be  established  in  any  case  to  make  the 
greater  charge  for  the  shorter  haul,  it  is  not  a 
right  to  make  a  charge  not  just  or  reasonable 
in  itself,  or  one  which  will  work  unjust  pref- 
'Crence  between  individuals,  localities,  or  com- 
modities. It  is,  on  the  other  hand,  a  right 
grounded  in  justice,  and  must  be  so  exercised 
that  the  result  shall  be  equitable. 

in.  We  have  next  the  case  of  dissimilar  cir- 
cumstances and  conditions  supposed  to  be 
made  out  by  a  showing  that  property  now 
transported  long  distances  at  very  low  rates 
•could  not  be  transported  at  all  unless  conces- 
sions in  rates  were  made  to  it.  This  is  a  com- 
mon fact  in  railroad  transportation;  the  cases 
are  to  be  met  with  in  the  traffic  of  all  the  long 
lines.  The  necessity  for  making  concessions 
to  lonff  haul  traffic  in  the  case  of  articles  whose 
value  in  proportion  to  bulk  or  weight  is  small, 
and  especially  in  that  of  the  necessaries  of  life, 
which  are  handled  in  large  quantities,  and  in 
the  supply  of  which  the  most  distant  countries 
•compete,  has  lonj^  been  conceded  wherever 
railroads  exist.  The  household  goOQs  of  im- 
migrants to  the  West  have  been  carried  for 
them  at  very  low  rates,  and  the  results  of  their 
apiculture  have  afterwards  been  taken  for 
seaboard  and  European  markets  in  recognition 
of  the  general  principle  that  the  traffic  must 
not  be  charged  rates  beyond  what  it  can  bear. 

This  is  a  lust  and  sound  principle  when 
Justly  applied;  and  the  country  may  be  said 
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not  onlv  to  have  acquiesced  in  its  recognition, 
but  to  have  desired  and  urged  its  application 
in  a  great  variety  of  cases.  Any  suggestion 
that  it  was  meant  by  the  statute  to  abrogate  it 
would  scarcely  be  plausible,  especially  since, 
when  not  misapplied,  it  can  harm  no  one,  but 
may  be,  and  often  is,  of  great  and  manifest 
advantage,  in  enabling  distant  sections  of  the 
country  to  come  into  closer  commercial  rela- 
tions, and  to  exchange  to  their  mutual  benefit 
their  dissimilar  productions,  or  to  compete 
with  each  other  in  those  which  are  similar. 

But  the  cases  must  be  very  rare  in  which 
the  larger  charge  in  the  aggregate  for  the 
shorter  haul  of  the  same  kind  of  property  over 
the  same  line  in  the  same  direction  could  be 
justified,  when  no  other  reason  supported  it 
than  the  fact  that  the  traffic  for  the  longer  haul 
would  bear  no  more.  Manifestly,  such  a  dis- 
crimination when  not  Imperative  on  other 
grounds  is  unjust;  and  the  injustice  becomes 
oppression  when  the  effect  is  to  increase  the 
burden  upon  the  traffic  which  has  the  shorter 
haul.  There  is  a  plain  limit  to  the  application 
of  the  principal  that  property  is  to  be  carried 
at  rates  it  will  bear;  and  the  limit  is  reached 
when  the  rates  charged  are  so  low  that  further 
reduction  would  necessitate  an  increase  of  the 
charges  upon  other  traffic  in  order  to  make  up 
to  the  carrier  such  loss  as  the  reduction  causes. 
If  some  common  vegetable,  worth  but  five 
cents  a  hundred  pounds  more  at  a  market  a 
thousand  miles  distant  than  it  is  where  it  is 

?;rown,  were  to  be  transported  that  distance 
or  the  sum  named,  the  producer  nearer  the 
market,  if  subjected  to  a  higher  charge, would 
have  a  right  to  complain  that  not  only  did  the 
discrimination  reduce  the  market  value  of  his 
produce,  but  that  the  acceptance  of  the  unrea- 
sonably low  rates  from  the  distant  producer 
had  a  tendency  to  increase  the  charge  for  the 
shorter  haul,  so  as  to  make  it  not  only  rela- 
tively, but.  when  considered  by  itself,  unrea- 
sonably, high. 

It  is  a  matter  of  public  notoriety  that  a  be- 
lief has  prevailed  to  a  considerable  extent  that 
long  haul  traffic  was  in  many  cases  carried  at 
a  loss;  that  the  carriers  were  enabled  to  take 
it  by  making  the  charges  for  short  haul  traffic 
greater  than  would  otlherwise  be  necessary  or 
reasonable,  and  that  this  constituted  an  abuse 
that  ought  to  be  corrected  by  law.  Persons 
who  did  not  hold  to  this  belief  have,  on  the 
other  hand,  taken  low  charges  on  long  haul 
traffic  as  a  proper  measure  for  all  charges,  and 
have  insisted  that  if  the  railroads  could  accept 
the  low  charges  for  one  class  of  business,  they 
could  and  ought  to  do  so  for  all  classes.  And 
this,  as  a  rule,  would  be  quite  true  if  the  rail- 
roads had  it  in  their  power  to  make  the  rates 
for  all;  which,  however,  is  far  from  being  the 
fact  There  are  many  cases  in  which  they 
have  the  option  only  to  take  the  traffic  at  rates 
prescribed  by  its  owners,  or  not  to  take  it  at 
all.  But  in  respect  to  such  cases,  we  must 
repeat,  Jjj  way  of  emphasis,  that  a  successful 
appeal  cannot  be  made  to  the  equity  of  the 
statute  on  the  mere  ground  that  lon^  haul 
traffic  will  not  bear  higher  rates,  if  in  fact 
those  it  can  bear,  if  accepted,  will  cause  a  loss 
to  the  carrier  which  must  be  made  up  on  short 
haul  traffic.  To  have  one's  property  carried 
at  a  loss  would  not  be  matter  of  right,  but  of 
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would  force  roads  into  bankniptcj  and  nlti- 
laately  into  aospenskm.  It  was.  therefore,  as 
was  said,  iaeritable  that  ia  a  mat  number  of 
cases  the  greater  diaige  should  be  made  for  the 
shorter  haul;  aad  noUiing  but  putting  a  stop 
to  eoeapetition  bj  law  would  prereut  IL  This 
it  was  iaswied  the  new  law  does  not  attempt 
or  intead.  On  the  oonttarj,  the  impottaace  of 
competitioo  in  fostering  and  regulating  the  in- 
ternal commrrce  among  the  Stales  is  dearij 
noted. 

In  the  sixth  section  carriers  are  pomit- 
ted  to  reduce  their  rates  at  anj  time,  but  are 
forbidden  to  raise  them  exceptafler  giving  ten 
dars*  notice.  In  the  fifth  section  the  pooling 
of  mi|^t  is  forbidden,  unqoestionablj  because 
the  practice  was  regarded  as  having  a  tendency 
to  nrerent  or  checlE  competition.  The  Act 
studioosly  omits  to  bring  the  steamboats  and 
other  independent  water  lines  within  its  con- 
tn^  and  must,  therefore,  have  OMitemplated 
the  cootinuance  not  only  of  competition,  but 
of  those  things  which  competition  renders  in- 
eritable.  The  existenoe  of  competitiTe  forces 
to  an  extent  that  the  raihoad  companies  at 
competitire  points  are  unable  to  control,  it  was 
therefore  argued,  would  make  out  a  case  of 
circumstances  and  conditiotts  so  dissimilar  to 
those  prerailing  at  nonoompetitiTe  points  as 
mi^t  Justify  the  making  of  the  greater  charge 
for  the  sluvter  haul  whidi  was  in  general  pro- 
hibited. 

The  competition  which  was  brought  to  our 
attention  as  haTinc  this  imperatire  force  was, 
Jim,  the  com]>etitton  of  railroads  with  water 
ways;  Meeomd,  the  competition  of  railroads  with 
other  railroads  which  are  not  subject  to  the 
prorisions  of  the  "Act  to  Regulate  Commerce"; 
third,  the  competition  with  each  other  of  rail- 
roads which  are  subject  to  that  Act ;  fourth,  the 
competition  ot  business  or  trade  centers  wiUi 
each  other,  operating  indirectly  upon  the  roads 
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where  the  oompelltioB  of 
ways  forces  down  the  railroad  rales  be* 

'  low  what  it  is  possibfo  to  auke  theai  at  noa- 
competitive  potets  aad  still  ssaiatahi  the  roads 
with  success  or  cfllcieocy.  The  reason  is  that 
the  carriers  by  water  caa  perform  the  serrice 

.  at  Tery  much  less  cost  thaa  the  carriers  by 

.  land.  TW  general  fact  is  that  railroad  rates 
for  the  transportatioa  of  property  most  ap- 

'  proximate  ckiaely  those  which  are  made  be* 
tween  the  same*  points  by  steamer;  and  the 
steamer  rates  are  geaerallT,  if  not  inrariably. 
much  below  what  the  ramoads  can  afford  to 

.  accept  upon  all  their  business. 

In  such  cases  if  competition  is  maintained. 

'  more  must  be  charged  at  iateiior  points  than 
can  be  obtained  at  the  points  of  competition; 
and  if  the  competitire  rates  are  such  as  are  pio- 
ductire  of  some  gain,  howerer  slight,  the  non^ 

i  competitive  points  are  Ukelr  to  rerare  Indirect 

'  advantage  therefrom,  while  the  competitive 
points  have  the  larger  and  more  direct  benefit, 
and  are  afforded  a  choice  of  agencies  in  trans- 
portation whose  rivalry  may  fiiirlv  be  expect- 
ed to  keep  the  cost  down  to  a  minimum.  The 
interior  pmnts  may  have  no  nound  for  com- 
plaint in  such  a  case,  prorided  the  rates  they 
are  charged  are  in  themselves  just  and  reason- 
able, em  though  the  effect  be  that  in  some 
cases  more  is  charged  for  the  short  than  for* 
the  long  haul  over  the  same  line  in  the  same 
direction.  This  general  fact  is  recognised  the 
world  over;  and  of  English  railways  it  has  been 
often  remarked  that  some  of  them  would  be 
deprived  of  much  of  their  value  if  they  were 
not  aUowed  to  meet  water  competition  by  such 
concessicms,  at  the  points  of  contact,  as  the 
competition  would  compel. 

The  only  question  that  fairly  arises  in  regard 
to  it  is  whether  the  competition  is  kept  wuhln 
proper  bounds.  Vessel  owners  produced  evi- 
dence before  us  to  show  that  the  railroads  put 
down  their  rates  to  a  ruinous  point  in  their  de- 
termination to  take  the  oompetitive  traflSc  at  all 
hazards,  and  eventually  to  crush  out  compe- 
tition; and  railroad  managers  retorted  with  evi- 
dence that  the  blame  for  unremunerative  rates 
was  upon  their  rivals.  But  the  question  of 
relative  fault  is  not  important  now.  Low  rates 
are  a  necessity  of  the  situation:  and  if  railroads 
pompete  with  water  transportation  either  on 
the  ocean  or  on  the  navigable  rivers,  they  have 
no  choice  but  to  accept  such  rates. 

To  compel  the  roaas  to  observe  atricUy  the 
general  rale  laid  down  by  the  fourth  section 
would  necessitate  their  abandonment  of  soma 
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classes  of  basiness  in  which  their  competition 
with  water  transportation  is  now  of  public  im- 
portance. Vessel  owners,  who  appeared  be- 
fore us  to  oppose  the  applications  made  for  re- 
lief, put  their  opposition  in  some  cases  explicit- 
ly on  the  ground  that  denying  the  applications 
would  enable  the  vessel  men  to  put  up  their 
own  rates.  This  was  to  be  expected,  and  is 
far  from  being  blameworthy,  if  in  fact  their 
business  is  not  now  reasonably  profitable;  but 
it  is  suggestive  of  the  fact  that  the  interest  of 
the  public  and  that  of  any  class  of  public  car- 
riers is  not  in  all  respects  identical. 

It  is  more  than  probable  that  the  complaints 
made  bv  the  vessel  owners  against  certain  of  the 
railroaas  are  to  some  extent  well  founded;  that 
the  railroads  have  not  only  made  the  rates  at 
points  of  competition  with  vessels  much  too 
low,  in  order  that  they  might  at  all  events  ob- 
tain the  business,  but  that  this  has  been  done 
in  disregard  alike  of  right  and  of  true  policy. 
This  is  only  saying  that  in  their  wars  of  rates 
with  vessel  owners  they  have  sometimes  shown 
the  same  recklessness  as  in  like  .wars  among 
themselves;  but  the  fact  still  remains  that  they 
must  either  be  allowed  to  compete  with  vessel 
owners  and  make  low  charges  for  the  purpose, 
or  they  must  leave  vessel  owners  in  possession 
of  the  business  without  the  check  upon  charges 
which  competition  would  afford. 

The  question  here  is  whether  this  limitation 
of  competition  was  intended  by  the  statute;  or, 
on  the  other  hand,  did  Congress  intend  that 
the  existence  of  competition  might  in  some 
cases  make  out  the  dissimilar  circumstances 
and  conditions  which  would  support  a  greater 
charge  for  the  shorter  haul,  even  thoueh  it 
might  be  over  the  same  line  in  the  same  mrec- 
tion,  the  shorter  being  included  in  the  longer 
distance? 

On  this  subject  the  history  of  the  proceed- 
ings in  Confess  which  resulted  in  the  adoption 
of  the  fourth  section  as  it  stands  is  instructive, 
and  with  such  brevity  as  is  practicable  it  is  re- 
cited here,  not  as  determining  conclusively  Uie 
construction  of  the  section,  but  as  showing  be- 
yond question  that  the  benefits  of  competition 
were  meant  to  be  retained,  and  that  exceptions 
to  the  rigorous  general  rule  were  provided  for 
to  meet  the  contingencies  which  the  competi- 
tion might  create. 

In  the  report  of  the  senate  «elect  committee, 
submitted  January  18,  1886,  known  as  the 
Cullom  Report,  is  found  the  following  lan- 
guage: 

No  question  connected  with  the  problem  of 
railroad  regulation  has  given  the  committee 
more  perplexity  than  that  relating  to  the  utili- 
ty and  expediency  of  legislation  prohibiting  a 
carrier  from  charging  more  for  a  shorter  than 
a  longer  haul  under  any  circumstances;  not 
that  we  have  any  doubt  as  to  the  injustice  of 
such  a  charge  uuder  most  circumstances,  but 
because  it  seems  inexpedient  to  enforce  such  a 
relation  under  all  circumstances. 

When  the  effect  of  the  proposed  prohibition 
is  considered  with  reference  to  the  whole  in- 
ternal commerce  of  the  United  States,  and  es- 
pecially with  reference  to  the  necessity  of  pre- 
serving the  prevailing  cheap  rates  for  long  dis- 
tance transportation,  there  is  reason  to  fear 
that  the  result  of  rigidly  enforcing  the  proposed 


regulation  would  be  to  stifle  competition  in 
numberless  cases  where  it  now  exists  and  is  to 
the  general  public  interest,  and  perhaps  to  de- 
prive the  country  of  the  benefits  of  the  low- 
through  rates  now  and  for  years  given  to  and 
from  the  tide  water,  without  practical  or  ap> 
preciable  advantage  to  intervening  points. 

The  bill  introduced  with  the  report  con- 
tained the  following  provision  upon  this  sub- 
ject: 

Sec.  4.  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  or 
this  Act  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transporta- 
tion of  passengers  or  property  for  a  shorter 
than  for  a  longer  distance  over  the  same  line 
in  the  same  direction,  and  from  the  same  origi- 
nal point  of  departure,  if  such  greater  charge^ 
for  the  shorter  distance  constitute  an  unjust 
discrimination;  but  such  greater  charge  for  a^ 
shorter  distance  shall  be  presumptive  evidence 
of  imjust  disciimination,  which  may,  how- 
ever, be  rebutted  by  the  common  carrier. 

Upon  application  to  the  Commission  ap- 
pointed under  the  provisions  of  this  Act,  such 
common  carriers  may,  in  special  cases,  be  au- 
thorized to  charge  less  for  longer  than  for 
shorter  distances  for  the  transportation  of  pas- 
sengers or  property;  and  the  Commission  may 
from  time  to  time  make  general  rules  covering 
exceptions  to  any  such  common  carrier  in  cases- 
where  there  is  competition  by  river,  sea,  canal, 
or  lake,  exempting  such  designated  common 
carrier 'from  the  operation  of  this  section  of 
this  Act;  and  when  such  exceptions  shfdl  have- 
been  made  and  published  they  shall  have  like 
force  and  effect  as  though  the  same  had  been 
specified  in  this  section. 

Afterwards,  and  before  debate,  the  commil- 
tee,  on  February  16,  1886,  reported  as  a  sub- 
stitute for  this  bill  another,  in  which  the  fol- 
lowing lan^age  is  found: 

Sec.  4.  That  it  shall  be  unlawful  for  any 
common  carrier  to  charge  or  receive  any  great- 
er compensation  in  the  aggregate  for  the  trans- 
portation of  passengers  or  property  subject  to 
the  provisions  of  this  Act  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the  same 
direction,  and  from  the  same  original  point  of 
departure;  Provided^  hotMV&Tt  That  upon  ap 
plication  to  the  Commission,  etc.  *  *  *  [sub- 
stantially as  before]. 

The  formal  discussion  of  the  measure  was 
commenced  April  14,  1886,  the  chairman  of 
the  select  committee  opening  the  debate  by  a 
speech  in  which  he  said  concerning  the  fourth 
section: 

It  is  agreed  that  this  is  the  principle  that 
should  be  observed  as  a  general  rule.  The 
committee  found,  however,  that  the  principle 
was  not  of  universal  application;  that  there 
were  cases  in  which  the  railroads  were  com- 
pelled to  make  lower  rates  for  longer  than  for 
shorter  distances  by  the  great  law  of  competi- 
tion, which  is  stronger  than  anv  law  we  can 
make,  and  that  in  some  cases  it  would  be  a 
great  hardship  to  the  public  as  well  as  the  rail- 
roads to  rigidjv  enforce  the  general  principle. 

It  is  perfectly  clear  that  the  intention  of  the 
original  framers  of  the  senate  bill  was  to  leave 
it  to  the  discretion  of  the  Commission  to  ex- 
empt carriers  from  the  operation  of  the  rule 
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ia  cases  wben  the  "  great  law  of  oompeCition 
made  sucfa  a  rela  ration  premier,  baTing  in  view 
the  interests  of  the  carriers  uid  the  peo|^ 

On  May  6, 1886,  8maior  Culkxn  mored  to 
amend  the  section  bj  striking  out  the  words 
"coTering  exoepUons  to  any  such  common  car- 
rier in  cases  where  th^e  is  competition  by 
riTor,  sea,  canal,  or  lake."  He  supported  this 
motion  by  the  suggestion  that  these  words 
were  not  necessary,  and  that  without  them  the 
Commission  woufd  hare  the  same  power  and 
more.  Senator  Harris  favored  the  amendment, 
as  giTine  a  broader  discretion  to  the  Oommis- 
sion,  and  it  was  adopted. 

On  May  12,  a  motion  was  made  by  Senator 
Camden  to  change  the  phraseology  of  the  first 
part  of  the  section,  so  that  it  should  read  '*  of 
like  kind  of  property  under  substantially  simi- 
lar circumstances  and  conditions.  **  tliis  amend- 
ment was  agreed  to  as  a  substitute  for  a  previous 
amendment  proposed  by  Senator  Camden,  and 
with  little  additional  debate. 

The  bill  was  finally  passed  on  the  part  of  the 
Senate,  section  4  remaining  substantially  as 
above,  with  the  insertion  of  the  following: 

But  this  shall  not  be  construed  as  authoriz- 
ing any  common  carrier  within  the  terms  of 
this  Act  to  charge  and  receive  as  great  compen- 
sation for  a  shorter  as  for  a  longer  distance. 

The  bill  then  went  to  the  House  of  Repre- 
sentatives, and  was  referred  to  the  committee 
on  commerce.  That  committee  reported  as  a 
substitute  for  it  the  bill  before  pending  in  the 
House,  which  contained  the  following  pro- 
vision upon  the  subject  embraced  in  section  4 
of  Uie  senate  bill: 

That  it  shall  be  unlawful  for  any  person  or 
persons  engaeed  in  the  transportation  of  prop- 
erty as  proviaed  in  the  first  section  of  this  Act 
to  charge  or  receive  any  greater  compensation 
for  a  similar  amount  and  kind  of  property, 
for  carrying,  receiving,  storing,  forwarding,  or 
hauling  the  same,  for  a  shorter  than  for  a 
longer  distance,  which  includes  the  shorter 
distance  on  any  one  railroad;  and  the  road  of  a 
corporation  shall  include  all  the  road  in  use  by 
such  corporation,  whether  owned  or  operated 
by  it  under  a  contract,  agreement,  or  lease  by 
such  corporation. 

In  opening  the  debate  on  July  81,  1886,  Mr. 
Beagan,  chairman  of  the  house  committee 
on  commerce,  severely  criticized  the  fourth 
section  of  the  senate  bill,  saying  that  the  clos- 
ing part  of  the  section  substantially  nullified 
the  former  part,  while  his  proposed  substitute 
contained  an  absolute  prohibition. 

The  minority  of  the  committee,  four  in 
number,  opposed  the  substitution,  and  in  their 
report  the  following  passage  occurs: 

Nor  do  the  minority  favor  the  provision  pro- 
hibiting a  greater  charge  for  a  shorter  than  a 
longer  haul,  as  it  was  shown  to  a  satisfactory 
degree,'as  we  think,  in  the  hearing  that,  where 
two  competing  points  were  connected  by  water 
as  well  as  rail,  it  was  impossible  for  the  rail- 
roads to  secure  the  traffic  unless  they  made 
their  rates  as  low  as  the  water  rates,  and 
that  while  they  might  be  able  to  do  this  on  a 
portion  of  their  tr&c,  it  would  be  destructive 
of  their  interests  to  reduce  all  their  rates  to 
those  which  were  forced  upon  them  between 
certain  points  by  the  competition  of  the  water 
routes. 

ISTBB  S. 


It  is  obvious  therefore  that,  in  the  House  as 
well  as  in  the  Senate,  It  was  understood  thai 
the  existence,  of  competitien  was  intended  to 
be  included  in  the  mai^n  of  discredon  pro- 
vided for  by  the  Senate  measure.  The  ques- 
tion as  to  this  point  was  distinctly  marked;  the 
debate,  so  far  as  this  section  was  concerned, 
was  upon  that  basis.  On  July  90,  1886,  the 
substituted  bill  was  agreed  to  and  pwraed  on 
the  part  of  the  House.  A  oonfer^ice  commit- 
tee was  appointed,  and  at  the  second  session  of 
the  Congress  that  committee  agreed  upon  a 
report,  which  was  presented  to  the  Senate  De- 
cemb^  15,  1886.  By  this  report  the  fourth 
section  of  the  senate  bill  was  amended  so  as  to 
read  as  it  now  stands. 

The  work  of  the  conference  committee  was 
very  elaborately  and  carefully  performed.  The 
two  bills  which  were  referred  to  it  presented 
very  clearly  the  views  which  had  prevailed  in 
the  two  Houses  respectively,  on  the  general 
subject  of  reliUive  charges  on  long  and  short 
ham  traffic,  the  house  view  of  an  inflexible 
rule,  forbidding  absolutely  the  greater  charge 
for  the  shorter  haul,  and  the  senate  view  that 
the  rule  should  be  subject  to  exceptions  when 
the  circumstances  and  conditions  required  it. 

The  conference  committee  accepted  deliber- 
ately the  senate  view,  and  presented  it,  in  the 
report  to  the  two  houses.  In  the  Senate  tlie 
report,  before  adoption,  was  difcussed,  and 
what  was  proposed  by  it  on  this  point  of  vital 
interest  was  very  distinctly  brought  out  and 
made  prominent;  and  in  the  House,  where  also 
the  report  was  adopted,  nothing  which  was 
said  by  anyone  indicated  that  the  situation 
was  otherwise  understood. 

It  is  Impossible  to  resist  the  conclusion  that 
in  finally  reiecting  the  "lone  atid  short  haul 
clause"  of  the  house  bill,  which  prescribed  an 
inflexible  rule,  not  to  be  departed  from  In  any 
case,  and  retaining  In  substance  the  fourth  sec- 
tion as  it  had  passed  the  Senate,  both  Houftcs 
understood  that^  they  were  not  adopting  a 
measure  of  strict  prohibition  in  respect  to 
charging  more  for  the  shorter  than  for  the  long- 
er distance;  but  that  they  were,  instead,  leav- 
ing the  door  open  for  exceptions  in  certain 
cases,  and  among  others  in  cases  where  the 
circumstances  and  conditions  of  the  traffic 
were  affected  by  the  element  of  competition » 
and  where  exceptions  might  be  a  necessity  iif 
the  competition  was  to  continue  water  com- 
petition was  beyond  doubt  especially  in  view. 

In  thus  deliberately  making  provision  for 
competition,  even  though  it  might  be  necessary 
to  allow  for  the  purpose  exceptions  to  the  gen- 
eral rule  laid  down  in  the  statute.  Congress 
must  be  supposed  to  have  done  so  because  the 
public  interest  required  It.  That  competition 
is  the  life  of  trade  is  one  of  the  most  generally 
accepted  of  maxims;  among  its  principal  beuu- 
fits  is  the  protection  it  gives  against  extortion- 
ate charges.  But  legitimate,  open,  and  fair 
competition  was  meant;  not  everything  that 
has  been  done  under  the  name  of  competition, 
and  which  in  many  cases  has  been  equally  de- 
structive of  public  and  of  private  right. 
Among  the  common  abuses  have  been  the 
granting  of  special  favors  in  exceptional  rates, 
rebates,  drawbacks,  etc.,  all  of  which  are  now 
expressly  prohibited  by  law  when  they  aaaume 
the  form  of  unjust  discrimination.    There  ^^ 
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also  been  favoritism  between  places  and  com- 
munities as  a  result  of  violent  competition;  but 
this  also  is  no  longer  permissible. 

Other  similar  wrongs  will  be  referred  to 
further  on;  but  the  wars  of  rates,  under  the  ex- 
citement of  which  traffic  is  carried  at  a  loss,  to 
be  made  good  by  excessive  charges  on  other 
traffic  at*  other  times,  is  not  the  least  of  those 
from  which  the  public  has  suffered.  And  these 
wars  are  as  indefensible  when  vessel  owners 
are  their  objects  as  when  made  between  the 
railroads  themselves,  and  are  not  to  be  justified 
on  any  pretense  of  competition.  Water  trans- 
portation is  entitled  to  such  traffic  as  in  fair 
rivalry  and  at  fair  prices  it  can  take,  and  the 
railroads  in  competition  with  it  must  recognize 
this  right  and  not  recklessly  attempt  to  preclude 
its  exercise.  It  is  true  that  while  the  roads  are 
obliged  to  publish  their  tariffs,  and  the  carriers 
by  water  are  not,  the  former  are  at  a  disad- 
vantage in  the  competition;  but  possibly  the 
law  in  this  regard  may  be  amended  if  justice 
shall  be  found  to  require  it. 

Every  railroad  company  ought,  when  it  is 
practicable,  to  so  arrange  its  tariffs  that  the 
burden  upon  freights  shall  be  proportional  on 
all  portions  of  its  line  and  with  a  view  to  rev- 
enue sufficient  to  meet  all  the  items  of  current 
expense,  including  the  cost  of  keeping  up  the 
road,  buildings,  and  equipment,  and  of  return- 
ing a  fair  profit  to  owners.  But  it  is  obvious 
that,  in  some  cases,  when  there  is  water  com- 
petition at  leading  points,  it  may  be  impossible 
to  make  some  portion  of  the  traffic  pay  its  equal 
proportion  of  the  whole  cost.  If  it  can  men 
be  made  to  pay  anything  toward  the  cost, 
above  what  the  taking  of  it  would  add  to  the 
expense,  the  railroad  ought  not,  in  general,  to 
be  forced  to  reject  it,  since  the  surplus,  un- 
der such  circumstances,  would  be  profit. 

As  has  been  tersely  said  by  M.  de  la  Gour- 
ncrie,  formerly  inspector  general  of  bridges  and 
railways  in  France,  "A  railroad  ouffht  not  to 
neglect  any  traffic  of  a  kind  that  will  increase 
its  receipts  more  than  its  expenses;"  and  long 
haul  traffic  which  can  only  be  had  on  these 
terms,  may  sometimes  be  taken  without  wrong- 
ing any  one,  when,  to  carrv  all  traffic,  or  even 
the  major  part  of  it,  at  the  like  rates,  would  be 
simply  ruinous. 

But  we  desire  to  apply  generally  to  every 
kind  of  competition  herein  discussed  the  ob- 
servation above  made,  that  when  competition 
leads  to  the  transportation  of  property  below 
actual  cost,  fairly  computed,  it  ceases  to  be 
legitimate.  Fair  and  reasonable  competition 
is  a  public  benefit;  excessive  and  unreasonable 
competition  is  a  public  in^  ury .  Competition  is 
to  be  regulated,  not  abolished.  The  other  sec- 
tions of  the  law  of  themselves  imply  ample 
authority  for  its  regulation,  and,  in  connection 
with  the  fourth  section,  support  the  interpre- 
tation that  it  is  wholly  inadmissible  to  press 
competition  to  a  point  where  expenses  are  in- 
creased beyond  the  increase  of  income. 

II.  The  question  whether  railroad  competi- 
tion with  other  railroads  which  are  not  subject 
to  the  control  of  this  law,  can  present  a  case  of 
dissimilar  circumstances  and  conditions,  with- 
in the  meaning  of  section  4,  may  possibly  be 
one  of  greater  doubt.  The  classes  of  roads  not 
thus  subject,  and  whose  competition  might  be 
jMvere,  are  the  Canadian  roads  and  roads  which 


are  entirely  within  the  control  of  a  single  State. 
As  regards  the  latter,  it  is  not  improrable  that 
cases  exist  of  roads  not  restrained  by  any  long 
and  short  haul  clause  corresponding  to  the  fed- 
eral statute,  which  are  so  situated  in  respect  to 
rivals  coming  under  the  law  of  Congress  as  to 
be  able  to  monopolize  to  the  public  detriment 
the  traffic  at  important  points  of  competition, 
unless  the  latter  are  given  equal  freedom  of 
action. 

We  do  not  understand,  however,  that  any 
of  the  pending  applications  are  of  this  nature; 
and  we  therefore  leave  such  cases  to  be  con- 
sidered when  they  shall  be  presented  more  di- 
rectlv.  Competition  with  Canadian  roads  may, 
it  is  believed,  present  a  case  of  dissimilar  cir- 
cumstances and  conditions.  Whenever  such 
roads  coippete  with  roads  in  the  United  States 
for  business  between  one  part  of  our  country 
and  another,  a  state  of  circumstances  arises  and 
exists  as  to  such  business  which  justifies  Amer- 
ican roads  in  meeting  such  competition  by  a 
corresponding  reduction  of  rates,  without  re- 
gard to  the  fact  that  in  so  doing  the  rates  be- 
tween the  terminals  may  be  r^uced  below 
rates  to  and  from  intermediate  places  which 
are  otherwise  reasonable  and  just  in  themselves. 
The  fact  that  American  roads  are  left  free  to 
meet  such  competition  is  of  itself  an  assurance 
that  no  extensive  war  of  rates  is  likely  to  be 
engaged  in  by  the  Canadian  roads,  or,  if  en- 
gaged in,  to  be  lone  pursued. 

III.  The  competition  with  each  other  of  the 
railroads  which  are  subject  to  the  federal  law, 
can  seldom,  as  we  think,  make  out  a  case  of 
dissimilar  circumstances  and  conditions  within 
the  meaifing  of  the  statute,  because  it  must  be 
seldom  that  it  would  be  reasonable  for  their 
competition  at  points  of  contact  to  be  pressed 
to  an  extent  that  would  create  the  disparity 
of  rates  on  their  lines  which  the  statute  seeks  to 
prevent.  But  we  cannot  now  assume  that  no 
case  has  arisen  or  can  hereafter  arise,  which, on 
its  own  peculiar  facts,  and  in  consiaeration  of 
its  special  equities,  can  be  deemed  to  present  a 
just  claim  under  the  statute. 

First,  it  may  be  observed  here  that  in  some 
parts  of  the  country  it  is  not  easy  to  separate 
railroad  competition  altogether  from  competi- 
tion by  the  water  ways. 

Water  competition  is  not  limited  in  force 
strictly  to  the  points  of  contact  of  water  and 
rail  lines,  but  extends  its  influence  to  an  in- 
definite distance  therefrom,  qualifying  to  great- 
er or  less  extent  the  all  rail  rates.  But  passing 
that  consideration  by,  it  will  be  found  on  in- 
vestigation that  cases  will  exist  in  which,  un- 
less we  force  of  strictly  railroad  competition  is 
allowed  to  create  exceptions  under  the  statute, 
an  existing  competition  which  is  supposed  to 
be  of  public  interest  must  come  to  an  end. 
And  where  that,  is  the  case  the  strong  Unet 
will  in  general  be  gainers  at  the  expense  and 
sometimes  to  the  destruction  of  those  whidi  are 
weaker. 

One  such  case  is  that  of  the  railroad  extend- 
ing from  Pittsburgh,  Pa.,  parallel  to  the  Penn- 
sylvania Railroad  as  far  as  Youngstown,  and 
thence  to  Ashtabula,  Ohio,  where,  through 
connection  with  the  Lake  Shore,  it  gives  to 
the  people  of  Pittsburgh  and  Youngstown 
competition  with  the  Pennsylvania  I&ad  in 
their  business  to  and  from  New  York  and  New 
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.KnglAnd.  The  pecaliaritj  of  the  competition 
is  uimt  the  business  on  the  roads  respectively 
is  started  in  opposite  directions  when  destined 
to  the  same  point,  so  that  on  east  bound  traffic 
from  Pittsmuxh,  the  liaul  bj  one  road  is 
;8horter  than  from  Toungstown,  and  longer 
by  the  other.  As  the  Pennsylvania  Road  has 
the  shorter  Une,  it  is  in  position  to  determine 
ivh%tthe  rates  shall  be,  and  the  longer  line  has 
Jio  option  but  to  conform  to  them.  In  m^ing 
them,  the  leading  road  gives  to  Pittsburgh 
lower  rates  than  to  Youngstown,  as  it  Justly 
iflhoald  do,  in  recognition  of  the  geographical 
position*  But  the  other  road  must  do  the 
.same,  although  over  its  line  the  traffic  between 
Youngstown  and  the  seaboard  will  have  the 
•shorter  hauL 

There  is  nothing  unreasonable  or  unjust  in 
ihis;  and  if  the  longer  line  were  to  attempt  a 
-^^ange  which  should  reduce  the  rates  from 
Youngstown  to  the  level  of  those  of  Pittsburgh 
it  would,  in  doing  so,  only  open  a  war  of  rates 
in  which  all  the  advantages  would  be  with  its 
Tival.  Finding  itself  in  this  dilemma  it  applied 
to  the  Comm&ion  for  an  order  permittmg  a 
freater  charge  to  be  made  on  traffic  to  and  from 
Youngstown,  than  is  made  on  that  to  and  from 
Pittsburgh,  and  its  application  is  strenuously 
opposed  Dy  the  Pennsylvania  Road,  which  in- 
sists that  competition  by  this  roundabout 
route  is  illegitimate  and  ought  not,  therefore, 
in  any  manner  to  be  aided. 

Whether  this  position  is  sound  the  Commis- 
sion may  determine  hereafter.  It  is  sufficient 
to  say  of  the  case  at  this  time,  that  it  is  one, 
and  not  a  solitary,  instance,  in  which  a  strict 
jipplication  of  the  general  rule  laid  down  by 
the  statute  must  be  fatal  to  competition,  if 
the  competition  in  itself  is  illegitimate,  it  may 
l)e  right  to  permit  its  destruction.  But  it  is 
not  Mmittea  by  those  interested  in  the  road 
Just  mentioned,  that  its  case  is  of  this  nature. 
It  is  shown  that  it  was  constructed  by  Pitts- 
burgh capital,  for  the  express  purpose  of  the 
<x>mpetition;  and  it  appears  that  although  the 
route  is  indirect,  the  competition  has  given  it 
•considerable  business,  and  large  investments 
have  been  made  In  reliance  upon  its  continu- 
4uice. 

One  fact  obvious  on  the  statement  of  this 
^case  is  that  the  wrong  against  which  the  long 
and  short  haul  clause  of  the  statute  is  aimed  fi 
not  to  be  found  in  it.  When  the  greater 
charge  for  the  shorter  haul  over  the  s4me  line 
in  the  same  direction  is  spoken  of,  the  natural 
suggestion  to  the  mind  is  of  a  line  leading  with 
«ome  directness  to  the  place  to  which  the  traf  • 
^c  is  destined;  and  there  seems  to  be  in  such 

greater  charge  a  manifest  unfairness,  since  it 
eprives  the  place  of  shipment  nearest  the 
•destination  of  its  proper  advantage  of  situa- 
tion. But  in  the  case  stated  the  position  is 
the  opposite  to  this;  the  greater  charge  for  the 
shorter  haul  preserves  the  proper  advantage  of 
situation,  ana  has  in  itself  no  element  of  injus- 
tioe  to  localities.  It  is  the  situation  which 
forces  upon  the  road  an  unequal  charge  which 
Is,  nevertheless,  not  unfair;  and  a  strict  appli- 
•cation  of  the  statute  must  compel  the  surren- 
'der  of  what  is  now  competitive  traffic  to  the 
older  and  more  direct  route  whose  very  con- 
formity to  the  general  rule  precludes  conform- 
ity by  the  competitor. 
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There  are  other  cases  in  the  country,  of  roads 
now  taking  part  in  competitive  traffic  which 
the  peculiarities  of  situation  will  compel  them 
to  abandon  if  the  long  and  short  haul  clause 
of  the  statute  is  strictly  applied.  This,  to 
some  extent,  might  be  the  case  with  certain 
north  and  south  roads,  like  the  road  from  Cin- 
cinnati to  Toledo,  and  that  from  New  Albany 
to  Chicago,  which  have  heretofore  engaged 
considerably  in  east  and  west  bound  traffic 
which  they  deliver  to  or  receive  from  other 
roads  crossing  them,  or  at  their  terminals.  In 
many  cases  these  roads  have  been  accustomed 
to  make  the  greater  charge  for  the  shorter  haul 
simplv  because  the  direction  they  run  com- 
pels ft;  but  in  doing  so  they  may  wrons  no 
one,  because  the  rates  are  not  determined  by 
them,  but  by  the  direct  east  and  west  lines, 
and  are  made  with  resrard  to  relative  distance. 
Both  the  roads  named  now  have  applications 
pending  for  relief  from  on  embarrassment  for 
which  they  are  not  themselves  responsible; 
and  they  aver,  with  plausibility  at  least,  that 
the  public  interest  will  suffer  if  they  are  shut 
out  from  such  share  in  competition  as  they 
have  hitherto  taken. 

We  do  not  pass  upon  these  cases  finally,  at 
this  time,  and  therefore  do  not  undertake  to 
say  of  them  that  they  constitute  cases  in  which 
the  competition  of  roads  subject  to  the  federal 
law  creates  the  dissimilar  circumstances  and 
conditions  which  make  up  an  exceptional  case. 
But  this  brief  reference  to  the  facts  is  suggest- 
ive of  a  possibility,  at  least,  that  the  excep- 
tional case  may  exist;  and  if  it  does  exist,  a 
strict  enforcement  of  the  general  rule  might  be 
found  quite  as  injurious  to  the  public  interests 
as  to  those  of  the  railroads  which  would  there- 
by be  shut  out  from  competition. 

IV.  Whether  the  competition  of  towns  which 
are  trade  centers  or  distributing  points  can,  in 
any  case,  mske  out  the  dissimilar  circum- 
stances and  conditions  independent  of  the 
competition  of  the  carriers,  is  a  question  which 
may  be  said  to  be  presented  by  the  evidence 
taken,  but  not  with  such  distinctness  as  to  call 
for  an  expression  of  opinion  at  this  time.  The 
pre-eminence  of  such  trade  centers  in  the  ter- 
ritory reached  by  the  petitioner's  roads,  is  pe- 
culiar, and  has  probably  been  increased  by  the 
concessions  in  rates  which  the  railroads  have 
made  to  them,  while  making  less  concessions, 
or  none  at  all,  to  less  important  stations.  This 
condition  of  affairs  tends  to  perpetuate  itself; 
and  the  disparity  of  rates  as  between  competi- 
tive and  noncompetitive  towns,  the  former  be- 
ing the  '*  trade  centers,"  must  have  had  some 
influence  to  increase  steadily  the  disparity  in 
growth  and  prosperity. 

By  some  of  the  witnesses  before  us  this  was 
bitterlv  complained  of,  while  by  others  it  was 
defended  as  beins  best  for  both  classes  of 
towns.    The  smaller  towns  in  this  part  of  the 
country,  it  was  said,  are  dependent  on  the 
trade  centers  for  their  supplies,  and  they  get, 
indirectly,  the  benefit  of  low  rates  to  the  dis- 
tributing points,  in  lower  prices  than  could 
otherwise  be  given  to  them.    In  proportion, 
also,  as  the  distributing  points  are  prosperous, 
they  can,  and  do.  extend  to  the  dealers  at 
other  points,    credit  and   indulgence.     The 
prevalence  of  such  ideas,  and  the  acting  upoti 
them  in  making  freight  tariffs,  gives  to  raiVro^ 
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managers  a  power  of  determining,  within  cer- 
tain limits,  what  towns  shall  be  trade  centers, 
and  what  their  relative  advantages;  and  while 
it  may  be,  as  they  assert  it  is,  that  in  deciding 
upon  rates  under  the  pressure  of  the  competi- 
tion of  trade  centers  they  endeavor  to  do  justice 
between  them,  yet,  as  they  do  not,  at  the  same 
time,  feel  a  like  pressure  from  noncompetitive 
points,  it  is  obvious  that  justice  to  such  points 
IS  in  great  danger  of  being  overlooked,  and  it 
is  altogether  likely  that  it  is  so  to  some  extent 

One  result  is  that  towns  recognized  by  rail- 
road managers  as  trade  centers  come  to  be 
looked  upon  as  towns  with  special  privileges, 
and  other  towns  strive  for  recognition  as  such, 
and  complain,  perhaps,  of  injustice, when  they 
faiL  It  was  made  very  clear,  by  the  evidence 
produced  in  behalf  of  the  railroads,  that  the 
exceptionally  favorable  rates  which  were  given 
to  certain  localities,  were,  in  some  cases,  given 
to  build  up  trade  centers;  and  as  they  had  had 
that  effect  and  large  establishments  had  been  lo- 
cated at  such  centers,  invited  by  the  favoring 
rates,  it  was  urged  that  there  would  be  injus- 
tice in  now  compelling  the  roads  to  go  back  to 
the  rule  of  equality. 

Of  this  it  may  be  said:  fivBtt  that  as  between 
different  localities,  it  is  no  sound  reason  for 
discriminating  in  favor  of  one  as  against  another 
that  the  purpose  is  to  build  up  the  favored  lo- 
cality as  a  trade  center;  and  second,  if  the  dis- 
crimination has  existed  and  has  had  its  effect, 
the  fact  that  large  establishments  have  thereby 
been  encouraged  is  no  reason  why  the  injus- 
tice should  be  perpetuated.  This  statute  aims 
at  equality  of  right  and  privilege,  not  less  be- 
tween towns  than  between  individuals,  and  it 
will  no  more  sanction  preferential  rates  for  the 
purpose  of  x)orpetuating  distinctions  than  of 
creating  them. 

These  general  views  will  indicate  as  far  as  we 
deem  at  this  time  necessary  the  bounds  within 
which  the  railroad  managers  must  limit  their 
action  in  making  charges  which  are  greater  in 
the  aggregate  for  the  transportation  of  pass- 
engers or  of  the  like  kind  of  property  for  a 
shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter  be- 
ing included  in  the  longer  distance.  With 
responsibility  to  the  law  and  to  the  restraining 
power  of  the  Commission  in  case  the  bonds  are 
exceeded,  it  may  confidentially  be  expected 
that  all  carriers  will  bring  themselves  into  con- 
formity with  the  generaflaw  so  far  as  it  may 
be  found  reasonably  practicable,  and  that  the 
occasions  for  special  interference  will  not  be 
numerous. 

Our  observation  and  investigations  so  far 
may  lead  to  the  conclusion  that  strict  conform- 
ity to  the  general  rule  is  possible  in  lars^e  sec- 
tions of  the  country,  without  material  Injury 
to  either  public  or  private  interests;  and  that 
in  other  sections  the  exceptions  can  be  and 
ought  to  be  made  much  less  numerous  than 
they  have  been  hitherto,  and  that  when  excep- 
tions are  admitted,  the  charges  should  be  less 
disproportionate.  Very  many  of  the  roads,  as 
we  are  informed,  have  so  arranged  their  tariffs 
as  to  make  no  exception  whatever ;  and  where 
that  has  been  proved  to  be  reasonably  feasible, 
return  to  the  former  custom  cannot  be  toler- 
ated. In  any  case  in  which  a  company  fails  to 
bring  its  taruls  into  conformity  with  the  gen- 


eral rule,  if  parties  whose  interests  are  thereby 
unfavorably  affected  complain,  it  must  be  pre- 
pared to  justify  its  action  by  a  showing  of 
circumstances  and  conditions  which  render  it 
justand  reasonable. 

In  the  views  above  expressed  the  members 
of  the  Commission,  after  full  consideration  are 
unanimous. 

The  order  for  temporary  relief  which  was. 
made  in  favor  of  the  petitioner,  will  be  allowed 
to  remain  in  force  until  the  day  originally  limit- 
ed for  its  expiration;  and  in  the  meanUme  its 
officers  will  have  the  opportunity  to  make 
thorough  revision  of  its  freight  and  passenger 
tariffs,  in  order  to  brin^  them  as  nearly  as  may 
be  reasonably  feasible  into  harmony  with  the 
general  rule  of  the  statute  and  with  the  viewa 
expressed  in  this  opinion.  That  they  may  be 
brought  much  nearer  to  conformity  man  they 
now  are  without  the  sacrifice  of  any  aubstan* 
tial  interest,  we  have  very  little  question;  and 
as  business  adapts  itself  to  the  new  principle 
established  by  Congress,  it  will  no  doubt  be 
found  that  exceptions  can  safely  and  steadily 
be  made  less  and  less  numerous. 

The  other  applications  for  relief  under  thi» 
section  which  remain  to  be  disposed  of  are 
as  follows:  fifteen  are  by  the  Richmond  &  Dan* 
ville  Railroad  Company,  the  East  Tennessee, 
Virginia  &  Georgia  Railroad  Company,  and 
other  members  of  the  Southern  Railway  & 
Steamship  Association,  which  is  an  association 
of  railroad  and  steamship  companies  operating 
lines  of  transportation  in  the  territory  south  of 
the  Ohio  and  Potomac,  and  east  of  the  Missis- 
sippi River.  Eleven  are  by  other  railroad  lines 
in  the  same  territory,  the  Mobile  &  Ohio, 
* 'Queen  &  Crescent,^'  Illinois  Central,  and 
others.  Two  are  on  behalf  of  companies  in 
Louisiana  and  Texas.  Seven  are  presented 
by  the  various  transcontinental  lines.  One  is 
in  favor  of  the  New  York,  New  Haven  &  Hart- 
ford and  other  companies  operating  short  lines 
in  Connecticut,  Rhode  Island,  and  Massachu- 
setts, which  also  seek  relief  against  alleged 
water  coinpetition.  One  is  filed  by  the  Del- 
aware &  Hudson  Canal  Company,  and  an- 
other by  the  Rome,  Watertown  &  Ogdensburg 
Railroad  Company,  in  the  State  of  New  York, 
asking  relief  in  respect  to  Canadian  competi- 
tion. Four  are  presented  in  behalf  of  the 
Pittsburg  &  Lake  Erie,  the  Cincinnati,  Ham- 
ilton <&  Dayton,  and  two  other  roads  similarly 
situated.  One  by  the  Mason  City  &  Fort 
Dodge  Company,  a  north  and  south  road  in  the 
State  of  Iowa.  Four  are  in  behalf  of  certain 
roads  in  the  vicinity  of  Peoria.  Two  are  in 
behalf  of  roads  in  Southern  Illinois,  relating  to 
their  connection  south  of  the  Ohio.  Three 
are  by  the  Wisconsin  Central  and  two  other 
roads  in  Wisconsin  and  Minnesota.  One  by 
the  New  York,  Philadelphia  &  Norfolk,  in 
Delaware.  One  by  the  Memphis  &  Little  Rock, 
in  Arkansas;  and  one  by  the  Detroit.  Grand 
Haven  <&  Milwaukee,  in  the  State  of  Michigan. 

The  temporary  orders  which  have  been  made 
on  some  of  these  petitions  will  in  like  manner 
be  permitted  to  remain  in  force  until  the  ex- 
piration of  the  time  originally  limited  in  each. 
No  further  order  will  be  made  upon  any  of  the 
petitions,  for  although  some  two  or  three  of  the 
cases  may  not,  by  me  facts  recited  in  the  i^ 
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pUoaUons  for  relief,  be  brought  strictly  within 
the  principles  above  discussed^  vet  they  all 
present  what  are  claimed  to  be  different  cir- 
cumstances and  conditions  adequate  to  author- 
ize exceptions  to  the  general  rule;  and  if  the 
petitioners  are  persuaded  that  the  fact  is  as 
they  represent,  they  should  act  under  the  stat- 
ute accordingly. 

The  poiniB  that  are  intended  io  be  decided  at 
ihie  time  ofre  m  foUows: 

First.  That  the  prohibition  in  the  fourth 
*  section  against  a  greater  charge  for  a  shorter 
than  for  a  longer  distance  over  the  same  line, 
in  the  same  direction,  the  shorter  l)eing  in- 
<iluded  within  the  longer  distance,  as  qualified 
therein,  is  limited  to  cases  in  which  the  cir- 
cumstances and  conditions  are  substantially 
similar. 

Second.  That  the  phrase  "under  substan- 
tially similar  circumstances  and  conditions,"  in 
the  fourth  section  is  used  in  the  same  sense  as 
in  the  second  section;  and  under  the  qualified 
form  of  the  prohibition  in  the  fourth  section, 
ciuTiers  are  required  to  judge  in  the  first  in- 
stance with  re^u*d  to  the  similarity  or  dissim- 
ilarity of  the  circumstances  and  conditions  that 
forbid  or  permit  a  greater  charge  for  a  shorter 
distance. 

TTUrd.  That  the  judgment  of  carriers  in  re- 
spect to  the  circumstances  and  conditions  is 
not  final,  but  is  stibject  to  the  authority  of 
the  Commission  and  of  the  courts,  to  decide 
"Whether  error  has  been  committed,  or  whether 
the  statute  has  been  violated.  And  in  case  of 
complaint  for  violating  the  fourth  section  of 
the  Act,  the  burden  of  proof  is  on  the  carrier 
to  justify  any  departure  from  the  general  rule 
prescribed  by  the  statute  by  showing  that  the 
circumstances  and  conditions  are  substantially 
dissimilar. 

Fourth.  That  the  provisions  of  section  1,  re- 
requiring  charges  to  be  reasonable  and  just, 
and  of  sections,  forbidding  unjust  discrimina- 
tion, apply  when  exceptional  charges  are  made 
under  section  4  as  they  do  in  other  cases. 

F^fth.  That  the  existence  of  actual  compe- 
tition which  is  of  controlling  force,  in  respect 
to  traffic  important  in  amount,  may  make  out 
the  dissimilar  circumstances  and  conditions 
entitling  the  carrier  to  charge  less  for  the 
longer  man  for  the  shorter  haul  over  the  same 
line  in  the  same  direction,  the  shorter  being  in- 
cluded in  the  longer,  in  the  following  cases:  1, 
when  the  competition  is  with  carriers  by  water 
which  are  not  subject  to  the  provisions  of  the 
statute;  2,  when  the  competition  is  with  foreign 
or  other  railroads  which  are  not  subject  to  the 
provisions  of  the  statute;  8,  in  rare  and  pecul- 
iar cases  of  competition  between  railroads 
which  are  subject  to  the  statute,  when  a  strict 
Application  of  the  general  rule  of  the  statute 
would  be  destructive  of  legitimate  competi- 
tion. 

Sixth.  The  Commission  further  decides  that 
vrhen  a  greater  char^  in  the  aggregate  is  made 
-for  the  transportation  of  passengera  or  the 
like  kind  of  property  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  in  the 
longer  distance,  it  is  not  sufficient  justification 
therefor  that  the  trafilc  which  is  subjected  to 
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such  greater  charge  is  way  or  local  traffic,  and 
that  which  is  given  the  more  favorable  rates 
is  not. 

Nor  is  it  sufficient  justification  for  such 
greater  char^  that  the  short  haul  traffic  is 
more  expensive  to  the  carrier,  unless  when  the 
circumstances  are  such  as  to  make  it  excep- 
tionally expensive,  or  the  long  haul  traffic  ex- 
ceptionally inexpensive,  the  difference  being 
extraordinarv  and  susceptible  of  definite  proof. 

Nor  that  the  lesser  charge  on  the  longer  haul 
has  for  its  motive  the  encouragement  of  man- 
ufacturers or  some  other  branch  of  industry. 

Nor  that  it  is  designed  to  build  up  business 
or  trade  centers;  nor  that  the  lesser  charge  on 
the  longer  haul  is  merely  a  continuation  of 
the  favorable  rates  under  which  trade  centers 
or  industrial  establishments  have  been  built 
up. 

The  fact  that  long  haul  traffic  will  only  bear 
certain  rates  is  no  reason  for  carrying  it  for 
less  than  cost  at  the  expense  of  other  traffic. 


(May  23,18870 
CHICAGO  &  ALTON  R.  R.  CO., 

PENNSYLVANIA  R  R  CO. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  R 

R  CO., 

«. 

NEW  YORK  CENTRAL  &  HUDSON  RIV- 
ER R  R  CO. 

MR.  William  Brown,  in  behalf  of  the  Chi- 
cago &  Alton  Railroad,  filed  charges  be- 
fore the  Commission,  against  the  Pennsylvania 
Railroad  Company  of  violation  of  the  third 
section  of  the  Interstate  Commerce  Act. 

He  charged  that  the  Pennsylvania  Company 
had  unlawfully  given  preference  and  advan- 
tage to  the  Chicago,  Burlington  &  Quincy 
Railroad,  in  the  interchange  of  passengers  at 
Chicago,  and  denied  the  Chicago  &  Alton  rea- 
sonable facilities  for  the  interchange  of  passen- 
ger traffic.  This  is  alleged  to  be  the  result  of 
an  unlawful  combination  on  the  part  of  the 
Pennsylvania  apd  other  companies  to  coerce 
the  public. 

Mr.  Brown  also  filed,  in  behalf  of  the  Chi- 
cago, Rock  Island  &  Pacific  Railroad  Com- 
pany similar  charges  against  the  New  York 
Central  &  Hudson  River  Railroad  Company. 

The  Commission,  after  hearing  Mr.  Brown's 
statement,  entered  an  order  for  the  Companies, 
against  which  the  complaints  are  made  to  ap- 
pear and  make  answer  in  ten  days. 


(May  24. 1887.) 
BOSTON  &  ALBANY  R  R.  CO., 

BOSTON  &  LOWELL  R.  R  CO.  et  at. 

THE  Boston  &  Albany  Railroad  Company, 
by  its  general  traffic  manager,  filed  with, 
the  CommissioQ  a  complaint  against  the  Boa- 
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ton  &  Lowell  Railroad  Company,  the  Concord 
Railroad  Company,  the  Northern  Railroad 
Company,  the  Central  Vermont  Railroad  Com- 
pany and  the  Grand  Trunk  Railroad  Company, 
chariging  that  these  Companies,  under  the  name 
of  the  National  Dispatch  Line,  have  issued 
schedules  of  joint  rates  to  Detroit  and  other 
points  in  the  west,  where  they  come  in  com- 
petition with  the  Boston  &  Albany  Company 
and  its  connections,  which  are  less  than  those 
of  the  latter  companies  to  the  same  points; 
while  at  the  same  time  a  certain  combination 
of  roads,  including  a  part  of  the  roads  in  the 
National  Dispatch  Line,  yiz. :  The  Boston  & 
Lowell,  Concord,  Northern  and  Central  Ver- 
mont Railroad  Companies,  maintain  hieher 
rates  to  St  AllMins  and  other  intermediate 
points  than  the  Dispatch  Line  charges  to  ter- 
minal points. 


Bd  SUSPENSION  OP  THB  FOURTH  SBC 

TION. 

MR.  Green,  of  Buffalo,representing  the  Lake 
Shore  &  Michigan  Southern  Railroad  and 
the  Pittsburg  &  Lake  Erie  Railroad  Compan- 
ies, made  an  argument  before  the  Commission 
in  support  of  the  petitions  of  those  companies 
for  relief  from  the  fourth  section  of  the  Act 
He  asked  to  be  permitted  to  haul  freight 
from  Pittsburg  to  eastern  points  at  the  same 
rates  made  by  the  Pennsylvania  Railroad  Com- 
pany to  those  points,  although  those  rates  may 
be  lower  than  from  some  intermediate  points 
from  Youngstown  easterly. 

Mr.  John  Scott,  attorney  for  the  Pennsyl- 
vania Railroad  Company,  said  he  had  never 
known  an  application  so  indefinite  as  that  un- 
der consideration.  It  would,  if  granted,  leave 
the  companies  at  liberty  to  fix  their  local  rates 
at  an  inaeflnite  number  of  points  without  ref- 
erence to  geogra^ical  location. 

John  Newell,  President  and  Manager  of  the 
Lake  Shore  Company,  and  President  of  the 
Pittsburg  &  Lake  Erie  Company,  said  that  he 
had  h^ira  no  complaint  of  the  local  rates,  and 
it  was  desirable  that  these  rates  be  maintained 
while  the  through  rates  are  reduced  in  order 
to  secure  Pittsburg  business  going  to  New 
York. 

D.  S.  Gray,  of  the  western  division  of  the 
Pennsylvania  Railroad  Company,  opposed  the 
application.  In  answer  to  a  question  by  Obm- 
misdoner  Walker,  he  said  that  the  rates  of  the 
Pennsylvuiia  Railroad  Company  had  been  ad- 
justed in  conformity  with  the  terms  of  the 
Law,  and  the  result  up  to  the  present  time  had 
been  satisfactory. 

J.  T.  Brooks,  representing  the  Pennsylvania 
Railroad  interests,  said  that  favorable  action 
upon  the  application  of  the  Lake  Shore  would 
be  an  invitation  to  every  road  tn  the  United 
States  to  come  here  and  upon  similar  equi- 
table grounds  to  ask  relief. 

James  Reed,  representing  the  Pittsburg, 
Lake  Erie  &  Western  Railroad,  made  a  plea 
for  a  suspensory  order  in  the  case  of  that  road 
as  affecting  traffic  west  of  Pittsburg. 

T.  A.  Delamater,  General  Superintendent  of 
the  Meadville  &  Louisville  Railroad  Company, 
appeared  to  request  a  suspension  of  the  long 
and  short  haul  clause  so  far  as  it  affects  east- 


em  business  on  that  road,  so  as  to  meet  trunk, 
line  rates. 


(May  27, 1887.) 

mSSO'tJRI  &  ILLINOIS  TIE  &  LUMBER: 

CO., 

«. 

CAPE  GIRARDEAU  &  SOUTHWESTERIT 

R.  R.  CO. 

THE  Comthission  received  a  petition  from* 
the  Missouri  &  Illinois  Tie  &  Lumber  Com- 
pany, of  Cape  Girardeau,  Mo.,  chardng  the- 
Cape  Giraraeau   &   Southwestern    Railroad 
Company  with  discriminating  against  them, 
and  in  favor  of  T.  J.  Moss,  a  competitor,  in 
the  matter  of  furnishing  cars  for  the  transporta- 
tion of  ties  and  lumber,  to  such  a  degree  as 
to  give  Moss  a  complete  monopoly  of  the  rail- 
road tie  and  lumber  business  on  me  line  of  the* 
defendant's  road. 


(May  81,1887.) 

Be  SUSPENSION  OP  THE  FOURTH  SEC-^ 

TION. 

THE  Atlantic  &  North  Carolina  Railroad 
Company  filed  an  application  for  a  suspen- 
sion of  the  fourth  section  as  far  as  it  aiiecta- 
Morehead  City  and  Kingston,  N.  C,  averring^ 
that  at  both  those  points  the  water  competition 
will  ruin  its  business  unless  the  relief  sought  i» 
granted. 

T.  H.  Barrett,  President  of  the  State  Farm- 
ers' Alliance  of  Minnesota,  transmitted  a  lonr* 
list  of  requests  by  the  executive  committee  or 
the  alliance,  looking  to  a  vigorous  enforce- 
ment of  the  Interstate  Commerce  Law,  espe- 
cially that  part  relating  to  the  long  and  diort 
haul.  _____ 

William  H.  COUNCIL 

WESTERN  &  ATLANTIC  R.  R.  CO. 

A  COMPLAINT  was  received  from  Williamr 
H.  Council,  a  colored  man,  directed  against 
the  Western  &  Atlantic  Railroad  Company, 
in  which  he  avers  that  on  account  of  his  color 
he  was  foroibly  ejected  from  a  first  class  car, 
after  having  paid  for  a  first  class  ticket  He 
asks  that  the  Commission  award  him  ^.00^ 
damages,  and  such  other  relief  as  it  may  deem, 
proper. 


(June  1, 1887.) 
Be  MILK  TRAFFIC.  • 

THE  Commission  received  the  answer  of  the* 
New  York,  Ontario  A  Western  Railroad 
Company  to  the  complaint  of  Nathaniel  W. 
Howell  and  others,  that  the  rates  charged 
for  the  transportation  of  milk  from  Orange 
County,  N.  Y.,  to  Jersey  City  are  unreason- 
able and  unjust 

The  answer  makes  a  general  denial  of  the 
charge  of  the  complaint,  and  furthermore  de- 
nies that  the  company  transports  milk  at  an  j* 
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.  less  rate  for  any  one  person,  company  or  cor- 
poration than  for  another,  or  that  it  subjects 
any  particular  person,  corporation  or  locality 
to  any  undue  prejudice  or  disadyantage,  or 
that  it  giyes  any  special  rate  to  any  shipper  of 
milk.  

(June  8, 1887.) 

Be  SUSPENSION  OP  THE  POURTH  SBC- 

TION. 

THS  Conunission  received  a  protest  from 
Woodruff  Sutton,  of  the  firm  of  Sutton  & 
Co.,  New  York  City,  against  the  granting  of 
Uie  application  of  Uie  transcontinental  rail- 
roads for  a  permanent  suspension  of  the  fourth 
section  of  the  Law.* 

Sutton  &  Co.  are  engaged  in  transporting 
frei^^t  from  New  York  and  Philadelphia  to 
San  Francisco  and  Portland,  in  clipper  ships; 
and  the  author  of  protest  declares  that  the 
transcontinental  roads  made  war  against  the 
clippers,  instead  of  the  latter  miOLinff  war 
against  the  railroads.  He  asserts  that  It  has 
been  the  custom  of  the  railroads  to  require 
shippers  of  freight  from  New  York  to  the  Pa- 
dflc  Coast  to  enter  into  written  contracts  to 
ship  idl  freight  by  the  railroads,  and  that  as 
an  inducement  contractors  were  charged  only 
Biz  cents  per  pound,  while  noncon tractors 
were  charged  twelve  cents  per  pound. 

Mr.  Sutton  asserts  that  the  effect  of  the  trans- 
continental roads  combining  against  the  clip- 
per ships  has  been  to  reduce  the  number  of 
arms  engaged  in  the  latter  business  from  eight 
to  two,  and  that  now  only  the  cheapest  and 
coarsest  grades  are  shipped  by  clippers.  He 
expresses  the  opinion  that  the  Pacific  Mail 
titeamship  Company  is  interested  with  the 
transconUnental  roads  in  this  effort  to  procure 
a  permanent  suspension  of  the  fourth  section; 
and  in  the  interest  of  the  clippers  and  of  other 
shippers  he  protests  against  such  suspension. 


(June  17. 1887.) 
CHICAGO  &  ALTON  R  R  CO. 

V, 

PENNSYLVANIA  K  K  00.  et  aL 

HEARING  before  the  Commission. 
Mr.  Brown,  for  the  Chicago  &  Alton  R. 
R.  Co.— 

Explained  that  the  burden  of  the  complaint 
is  that  the  Pennsylvania  Railroad  Company 
mnd  the  Pennsylvania  Company  have  violated 
the  Interstate  Law  in  three  particulars:  In  the 
itnt  place  it  is  alleged  that  the  Pennsylvania 
Company  has  refused  to  accord  to  the  com- 
pUdnant  equal  facilities  and  advantages  with 
other  roads;  in  the  second  place  it  has  subjected 
the  complainant  to  undue  disadvantage;  and  in 
the  third  place  it  is  charged  that  the  defend- 
ants have  not  afforded  all  reasonable  facilities 
icfr  the  interchange  of  traffic  and  passengers. 

Therefore  the  complainant  asks  that  Uie 
Ptanflylvania  Railroad  Company  and  the 
Pennsylvania  Company  be  required  by  the 
Ocmunission  to  afford  these  f acflities. 

Jtff-.  Seott,  for  the  Pennsylvania  Co.— 

^Seeofite,  86»S7. 
S. 


Gave  in  detail  the  complaint  Mr.  Scott 
stated  the  position  of  the  Pennsylvania  Rail- 
road Company,  giving  in  detail  a  history  of 
the  negotiations  between  the  companies  lead* 
ine  up  to  the  refusal  to  exchange  traffic.  He 
held  that  the  Commission  must  hold  as  the  su- 
preme court  had  held  in  the  case  of  Atchi8(m, 
Topeka  d  Santa  M  B.  B.  (Jo.  v.  Denter  d  New 
Orleans  B  R  Oo.  110  U.  S.  667  (Bk.  28,  L.  ed. 
201),  that  a  road  is  not  bound  to  ^o  beyond  its 
own  lines  for  the  purpose  of  making  facilities. 

The  broad  general  question  was  whether  the 
Commission  would  enable  a  few  lines  to  con- 
tinue a  system  which  can  only  result  in  actual 
demoralization  among  the  officers  of  other 
companies;  whether  the  good  morals  of  the 
railioad  companies  of  the  country  and  the  in- 
terests of  the  general  public  do  not  require  that 
this  practice  of  permitting  the  officers  of  one 
company  to  pay  commisnon  to  the  agents  of 
another  company  for  the  purpose  of  securing 
traffic  shall  have  put  upon  it  the  seal  of  the 
Commission's  reprobation. 

A  controversy  arose  when  Mr.  Brovm  at- 
tempted to  secure  an  admission  that  the  Penn- 
sylvania Railroad  Company  is  a  member  of  the 
Eastern  Association,  succeeding  what  was 
formerly  knovm  as  the  Eastern  Pool,  which 
managed  Castle  Garden  and  required  the  west- 
em  roads  to  pay  a  commission  of  ten  cents  for 
the  sale  of  their  tickets.  Finally,  Mr.  Scott 
admitted  that  his  Company  was  a  member  of 
the  association,  while  refusing  to  admit  the 
truth  of  the  charges  against  the  association. 

Mr.  Scott  offered  to  present  testimony  of 
railroad  men  to  show  the  demoralizing  effect 
of  the  practice  of  paying  commissions  to  agents 
on  sales  of  tickets,  but  Mr.  Brown  objected  to 
the  competency  of  the  evidence — saying  that 
he  coula  produce  any  amount  of  tesumony  of 
an  opposite  character.  In  answer  to  the  con- 
tention of  Mr.  Scott  that  the  commission  prac- 
tice is  an  offense  against  morality,  he  declared 
that  it  was  not  the  function  of  the  Commission 
to  enforce  good  morals. 

The  Commission  decided  to  admit  the  testi- 
mony offered  by  the  counsel  for  the  Pennsyl- 
vania Railroad  Company,  and  President  Rob- 
erts was  sworn.  He  said  that  he  had  found 
the  practice  of  paying  commissions  to  be  a 
great  wrong  to  the  public  and  an  evil  in  rail- 
road management:  Several  years  ago  the 
Pennsylvanui  Railroad  Company  had  endeav- 
ored to  stop  the  practice,  but  as  the  other 
roads  continued  it  the  result  had  been  that  the 
Pennsylvania  Road  lost  heavily  in  traffic  and 
was  forced  to  again  pay  commissions. 

When  the  Interstate  Commerce  BUI  passed 
the  company  had  seen  an  opportunity  to  put  a 
stop  to  the  practice,  and  co-operatine  with  the 
Chicago,  Burlington  &  Quincy  had  ordered 
the  agents  to  refuse  to  accept  commissions. 
The  sole  reason  for  refusing  to  sell  the  tickets 
of  the  Chicago  &  Alton  was  the  declining 
of  that  company  to  agree  not  to  interfere  with 
the  agents  of  the  Pennsylvania  Railroad  Com- 
pany. 

Mr.  Brown  inquired  if  the  Castle  Garden 
Association  does  not  require  the  western  rdl- 
roads  to  pay  10  per  cent  for  tickets  sold  over 
their  lines. 

Mr.  Roberts  replied  that  the  roads  deriving 
traffic  from  CaaUe  Garden  were  asaeased  an 
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amount  based  upon  their  revenue  from  the 
source  to  pay  the  expenses^of  the  association; 
but  this  had  no  rektion  to  the  payment  of  com- 
missions to  agents. 

CammissioneT  Morrison  inquired  if  he  had 
not  known  before  the  passage  of  the  law  that 
the  practice  was  unlawful. 

The  witness  admitted  that  he  had,  and  add- 
ed that  the  Pennsylvania  Railroad  Company 
had  discharged  an  important  agent  and  spent 
$120,000  in  the  effort  to  discontinue  the  com- 
mission practice  in  1883. 

The  next  witness  called  bv  the  Pennsylvania 
counsel  was  George  R.  Branchard,  commis- 
sioner of  the  Central  Traffic  Association.  He 
said  he  was  certain  of  the  evil  results  of  the 
payment  of  passenger  commissions  and 
could  thoroughly  support  what  President 
Roberts  had  said  about  its  demoralizing  effects. 
The  practice  had  gone  so  far  that  cases  had 
been  known  where  the  agents  made  an  arrange- 
ment with  conductors  by  which  the  tickets 
were  not  punched  but  were  resold  to  the  agents. 
The  scalpers  were  paid  fees  by  commissions, 
and  their  offices  were  the  hot-beds — the  brood 
nests— of  every  form  of  railway  corruption. 
Continuing,  the  witness  said  that  of  the  total 
railroad  milage,  85  per  cent  of  the  companies 
assented  to  the  terms  of  the  circular  agreeing  to 
refrain  from  paying  commission. 

E.  A.  Ford,  general  ticket  agent  of  the 
Pennsylvania  Companv,  and  J.  R.  Wood,  gen- 
eral passenger  agent  of  the  same  company,  also 
testified. 

General  •  Manager  C.  H.  Chappell,  of  the 
Chicago  &  Alton,  then  took  the  stand  and  said 
that  all  of  the  roads  running  west  of  Chicago 
had  agreed  upon  a  stated  amount  of  commis- 
sion upon  tickets  sold.  Witness  believed  this 
tendea  to  prevent  discrimination  and  cutting 
of  rates.  As  a  result,  all  of  the  roads  were 
put  upon  an  equal  basis. 

Mr.  Scott  wished  to  be  informed  as  to  the 
object  of  all  of  the  roads  running  west  from 
Chicago  pajring  the  same  amount  of  commis- 
sion to  an  agent  of  the  Pennsylvania  Compa- 
ny under  orders  to  sell  their  tickets. 

The  witness  replied  that  the  commission  was 
an  inducement  to  the  agent  to  sell  through 
tickets,  to  explain  the  different  routes  to  the 
buyer  of  tickets,  and  to  tak^  some  interest  in 
the  business  of  the  western  road. 

General  Passenger  Agent  James  Charlton, 


of  the  Chicago  &  Alton,  testified  that  twelve 
of  the  roads  with  which  his  road  had  done  bus- 
iness last  year  had  boycotted  it  because  of  its 
refusal  to  sign  the  agreement  Witness  never 
had  an  agent  who  ventured  to  cut  rates  with- 
out his  permission. 

Mr.  Brooks  asked  what  the  witness  would 
think  of  the  propriety  of  the  officers  of  one 
line  seeking  to  tempt  the  agents  of  another  line 
to  violate  instructions. 

The  witness  had  no  opinion  on  the  sublect; 
has  not  thought  of  it,  but  would  not  do  it  him- 
self. 

"Don't  you  know  it  is  a  reprehensible  piece 
of  conduct?"  inquired  Mr.  Brooks. 

Mr.  Brown  took  exception  to  the  question, 
however,  and  it  was  not  allowed  to  stand. 

With  this  testimony  both  sides  announced  that 
their  evidence  was  all  in,  and  the  counsel  for 
both  sides  summed  up  for  their  respective 
companies.  The  Commission  took  the  matter 
under  advisement 


SWIFT  &  Qo.eial, 

«. 

BALTIMORE  &  OHIO  R.  R.  Co.  0t  al. 

Swift  &  Co.  and  Armour  &  Co.,  Chicago, 
together  with  the  East  St  Louis  Dressed  Beef 
Company,  Nelson  Morris  &  Co.,  and  George 
H.  Hammond  &  Co.,  presented  a  petition  to 
the  Commission  complaining  against  unjust 
discrimination  and  excessive  charges  at  the 
hands  of  the  Baltimore  &  Ohio,  Chicago  & 
Grand  Trunk,  Indianapolis  &  St.  Louis,  Lake 
Shore  &  Michigan  Southern,  Chicago,  St 
Louis  &  Petersburg,  Pittsburg  &  Fort  Wayne 
and  Michigan  Central  Railroad  Companies. 

It  is  alleged  that  the  unjust  rates  complained 
of  are  fixed  bv  an  agreement  between  the  own- 
ers of  railroad  lines  to  destroy  competition,and 
that  the  purpose  of  the  combination  is  to  pre- 
vent the  petitioners  from  obtaining;  reasonable 
rates.  It  is  also  alleged  that  for  the  transpor- 
tation to  the  East  of  dressed  beef,  sheep  and 
hogs,  thirty-five  cents  per  100  pounds  more  is 
demanded  than  for  the  transportation  of  other 
meat  proMsions,  although  the  conditions  are 
the  same,  except  that  the  carriers'  Uability  is 
less  in  the  first  instance. 
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Be  PETITION  OF  C.  H.  MALLORY  &  CO. 

et  al.f  in 
Cutting  «.  Florida  Railway  &  Navigation  Co. 

Under  the  Interstate  Commerce  Act 
all  charges  made  by  the  receiver  of  a 
railroad,  in  respect  to  such  business 
as  falls  under  tne  head  of  interstate 
commerce,  for  any  services  in  the  trans- 
portation of  pajBsenffers  or  property,  or 
for  receiving,  delivering,  storing  or 
handlin&r  property,  must  be  reasona* 
ble  and  iust;  and  such  receiver  may 
not  discriminate  in  his  rates,  charges 
and  facilities  for  or  ag^alnat  either  of 


two  conneetins^  steamship  linest  but 

should  ^ve  to  both  equal  rates  and  fa- 
oilities  for  trade  and  travel,  for  equal 
service,  from  all  points. 

(April  12,  1887 J 

PETITION  by  C.  H.  Mallory  &  Co.  and  the 
New  York  &  Texas  Steamship  Company, 
for  an  order  directing  H.  R.  Duval,  Receiver 
of  the  Florida  Railway  &  Navigation  Com- 
pany, appointed  by  the  court,  to  desist  from 
discriminating  against  the  petitioners'  steam- 
ship Hne  in  favor  of  the  Clyde  line. 

The  steamships  of  the  petitioners'  line  and 
of  the   Clyde    line  both    connect  with  the 
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nikoad  in  queetion,  and  are  competitors  for 
its  business. 

The  answer  of  tlie  receiver  alleged  that  the 
railroad  is  without  means  to  earn  revenae  or 
to  discharge  its  duty  as  a  public  carrier,  unless 
it  can  have  the  assistance  of  and  a  connection 
with  a  line  of  steamships;  that  its  business  will 
not  support  two  lines  of  steamships;  that  the 
service  offered  by  the  Clyde  line  is  superior  to 
that  of  the  petitioners'  Ime.  and  that  it  is  es- 
sential to  the  interest  of  the  railroad  that  the 
receiver  should  have  the  right  to  discriminate 
between  the  two  lines,  and  that  he  had  dis- 
criminated for  that  reason;  but  it  further  al- 
leged that  since  the  Interstate  Commerce  Act 
came  into  operation  he  had  reformed  his  tar- 
iff, and  that  it  was  his  intention  to  make  no 
discrimination  in  the  future. 

Mr.    Horatio    Bisbee,   for   petitioners. 

Messrs.  John  A.  Henderson  and  Hart- 
ridf^  A  Youn^»  for  respondent. 

Settle*  /.,  delivered  the  following  opinion: 
This  petition  was  filed  on  the  21st  day  of 


March,  1887,  which  was  before  the  Interstate 
Commerce  Act  went  into  effect.  The  answer 
of  the  Receiver,  H.  R  Duval,  was  filed  on  the 
4th  day  of  April,  1887,  in  which  he  submits 
that  he  has  reformed  his  tariff  of  rates,  and 
intends  to  comply^  in  all  respects,  with  the 
provisions  of  the  Interstate  Commerce  Act. 

In  view  of  this  answer,  I  deem  it  unnecessary 
and  inexpedient  at  this  time  to  do  more  than 
to  give  to  the  Receiver  of  the  Florida  Railway 
&  Navigation  Company  some  general  instruc- 
tions in  respect  to  such  of  his  business  with 
the  parties  to  this  petition  as  falls  under  the 
head  of  interstate  commerce: 

1.  All  charges  made  for  any  service  in  thd 
transportation  of  passengers  or  property,  or 
for  receiving,  delivering,  storing  or  handling 
property,  must  be  reasonable  and  just. 

2.  He  will  not  discriminate,  in  his  rates, 
charges  and  facilities,  for  or  against  the  Clyde 
line  or  the  Mallory  line,  but  will  give  to  l>oth 
equal  rates  and  facilities  for  trade  and  travel, 
for  equal  service,  from  all  points. 


UNITED  STATES  SUPREME  COURT. 


HENRY  S.  BARRON,  Plff,  in  Err,, 

V, 

GEORGE  W.  BURNSIDE,  Sheriff  of  Linn 

County,  Iowa, 

(Trom  Lawyer's  ed.  IT.  S.  Beports,  Bk.  80.) 

1.  The  JurUdietion  of  the  federal  courts 
depends  upon  and  is  regulated  by  the 
laws  of  the  United  States,  and  it  cannot 
be  affected  by  state  legislatisn. 

2.  A  corporation  is  a  citizen  of  the  State 
bjr  which  it  is  created  and  in  which  its 
principal  i>lace  of  business  is  situated, 
so  Ikr  as  its  ri^ht  to  sue  and  be  sued 
in  the  federal  courts  is  concemed» 
and  within  the  clause  of  the  Constitu- 
tion extending  the  jurisdiction  of  said 
courts  to  controversies  between  citizens 
of  different  States. 

8.  The  Iowa  Act  <»f  April  6, 1666,  seek- 
ing to  make  the  ri^ht  of  foreign  corpora- 
tions to  transact  business  in  that  »tate 
dependent  upon  their  surrender  of  the 
right  to  remove  causes  to  the  federal 
courts,  is  invalid. 

(Arffued  Maroh  18, 21. 1887.   Decided  April  U,  1887.) 

F^  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa.    Reversed, 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  courL 

Messrs,  W.  C.  Goudy-  and  J.  J.  Herriek* 
forplaintiff  in  error: 

Tiie  Statute  of  1886,  if  enforced,  will  deprive 
the  Chica^  and  Northwestern  Railway  Com- 

emy  of  Its  property  without  due  process  of 
w. 

The  franchise  to  operate  a  railroad  company 
is  propfTtv.  And  to  deprive  such  a  company 
of  the  riffht  to  use  its  property  is,  in  effect,  to 
deprive  the  company  of  tne  property  itself. 

Morawetz,  Priv.  Corp.  2d  ed.  §  922\  Mem- 

Ihteb  S. 


phis  ife  X.  R,  R,  R,  Co,  v.  Berry,  112  U.  S.  619 
(28:  887);  NeMo  Orleans  etc,  R,  R,  Co,  v.  Dela- 
more,  114  U.  S.  509  (29:  244). 

The  right  to  remove  a  cause  coming  within 
the  provisions  of  the  Act  of  Concress  is  one  ex- 
isting under  the  Constitution  and  Laws  of  the 
United  States,  and  any  «A.ct  of  a  State  Legisla- 
ture which  seeks  to  destroy  or  impair  that  right 
is  void. 

Home  Ins.  Co,  v.  Morse,  87  U.  S.  20  Wall.  450 
g2:  865);  Doyle  v.  Continental  Ins,  Co.  94  U. 
S.  548  (24: 148);  Baltimore  &  0.  R.  R,  Co,  v. 
Gary,  28  Ohio,  208. 

But  it  is  claimed  that  the  Doyle  Case  Justifies 
the  Act  of  legislation  now  in  question,  and  that 
the  Chicago  and  Northwestern  Railway  Com- 
panv,  bemg  a  corporation  of  another  State, 
could  be  excluded  from  the  State  of  Iowa,  or 
that  any  condition  could  be  imposed  upon  the 
right  to  do  business  in  the  State. 

There  is  a  difference  between  the  Wisconsin 
and  Iowa  Statutes.  The  one  collided  with  no 
provision  of  the  Constitution;  the  other  did. 

It  is  said  in  Dtfayette  Ins,  Co,  v.  French,  69 
U.  S.  18  How.  407  (15:  451),  that:  "A  corpora-. 
tioB  created  by  Indiana  can  transact  business 
in  Ohio  only  with  the  consent,  express  or  im- 

Slied,  of  the  latter  State.  This  consent  may 
e  accompanied  by  such  conditions  as  Ohio 
may  see  fit  to  impose;  and  these  conditions 
must  be  deemed  valid  and  effectual  by  other 
States,  and  by  this  court,  provided  they  are  not 
repugnant  to  the  Constitution  and  laws  of  the 
United  States,  or  inconsistent  with  those  rules 
of  public  law  which  secure  the  jurisdiction 
ana  authority  of  each  State  from  encroach- 
ment b^  all  others,  or  that  principle  or  maxim 
of  Justice  which  forbids  condemnation  with- 
out opportunity  for  defense." 

The  power  of  the  State  to  exclude  a  foreign 
corporation  is  not  denied,  that  principle  hav- 
ing been  clearlv  established  by  the  decision  of 
the  Supreme  dourt  of  the  United  States  with 
reference  to  insurance  companies;  but  the  pow- 
er is  not  an  unlimited  one.  Whenever  it  col- 
lides with  the  Constitution  of  the  United  Btatea 
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eral  courts,  ix^  the  same  manner,  and  to  the 
:«ame  extent,  as  is  now  authorized  by  law. 

"ScMS.  2.  No  foreign  corporation  which  has 
not  in  good  faith  complied  with  the  provisions 
<of  this  Act,  and  taken  out  a  x)ermit,  shall  here- 
4if ter  be  authorized  to  exercise  the  power  of 
^eminent  domain,  or  exercise  any  of  the  rights 
and  i»ivileges  conferred  upon  corporations, 
until  they  have  so  complied  herewith  and  taken 
out  such  permit. 

"Sec.  8.  Any  foreign  corporation  sued  or  im- 
pleaded in  any  of  the  courts  of  this  State  upon 
any  contract  made  or  executed  in  this  State  or 
to  DC  pe^ormed  in  this  State,  or  for  anjr  act  or 
•oniiaBu>n,  public  or  private,  arising,  originating 
or  happening  in  the  State,  who  shall  remove 
any  sutdi  cause  from  such  state  court  into  any 
of  the  federal  courts  held  or  sitting  in  this 
State,  for  the  cause  that  such  corporation  is  a 
nonresident  of  this  State  or  a  resident  of  an- 
other State  than  that  of  the  adverse  party,  or 
of  local  prejudice  against  such  corporation, 
«han  thereupon  forfeit  and  render  null  and  void 
any  permit  issued  or  authority  granted  to  such 
'Corporation  to  transact  business  in  this  State; 
jracn  forfeiture  to  be  determined  from  the  rec- 
ord of  removal,  and  to  date  from  the  date  of  fil- 
ing of  the  application  on  which  such  removal  is 
•elected;  and  whenever  any  corporation  shall 
thus  forfeit  its  said  permit  no  new  i)ennit  shall 
be  issued  to  it  for  the  space  of  three  months, 
unless  the  executive  council  shall  for  satisfac- 
tory reasons  cause  it  tp  be  issued  sooner. 

**Sec.  4.  Any  foreign  corporation  that  shall 
-carry  on  its  business  and  transact  the  same  on 
and  after  September  1,  1886,  in  the  State  of 
Iowa,  bjr  its  officers,  agents,  or  otherwise,  with- 
out having  complied  with  this  statute,  and 
taken  out,  and  having  a  valid  permit,  shall  for- 
feit and  pay  to  the  State  for  each  and  every 
day  in  whidi  such  business  is  transacted  and 
-carried  on,  the  sum  of  one  himdred  dollars 
<$100),  to  be  recovered  bv  suit  in  any  court 
having  jurisdiction.  And  any  agent,  officer 
or  employee  who  shall  knowingly  act  or  trans- 
act such  Dueiness  for  such  corporation  when  it 
has  no  valid  permit  as  providea  herein,  shall  be 
guilty  of  a  misdemeanor,  and  for  each  offense 
MiaU  be  fined,  not  to  exceed  one  hundred  dol- 
lars ($100),  or  imprisoned  in  the  coimty  jail  not 
to  exceed  thirty  aays,  and  pay  all  costs  of  pros- 
ecution. 

"Sec.  5.  All  Acts  and  parts  of  Acts  inconsist- 
-ent  with  the  provisions  hereof  are  hereby  re- 
pealed; Protfided,  That  nothing  contained  in  this 
Act  shall  relieve  any  company,  corporation,  as- 
sociation or  partnei^ip  from  the  performance 
of  any  duty  or  obligation  now  enjoined  upon 
them  or  required  of  them  or  either  of  them  by 
the  laws  now  in  force." 

The  information  on  which  the  warrant  of 
arrest  was  issued  was  as  follows: 
"State  of  Iowa, ) ... 
•OJnn  County^y"* 

•  'Before  C.  W.' Burton,  Justice  of  the  Peace 
in  and  for  Bapids  Township. 

'The  StatQ  of  Iowa, 

u. 

"Henry  Barron. 

"The  defendant  is  accused  of  the  crime  of 
knowingly  transa'cting  a  portion  of  the  business 
of    tbe   Chicago  &  Northwestern    Railway 


\ 
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Company  within  the  State  of  Iowa,  when  such 
railway  company  has  no  valid  permit  to  do 
business  in  the  State  of  Iowa,  as  provided  in 
chapter  76  of  the  Laws  of  the  2l8t  General  As- 
semoly  of  said  State  of  Iowa,  and  taking  effect 
September  1, 1886. 

*'For  that  the  said  defendant,  on  the  5th  day 
of  October,  1886,  at  the  City  of  Cedar  Rapids, 
in  the  county  and  State  aforesaid,  well  know- 
ing the  Chicago  &  Northwestern  Railway 
Company  to  be  a  foreign  corporation  organized 
under  the  laws  of  Illinois,  and  not  a  corpora- 
tion organized  under  the  laws  of  Iowa,  and 
well  knowing  that  the  said  Chicago  &  North* 
western  Railway  Company  was  such  foreign 
corporation  for  pecuniary  profit  other  than  lor 
carrying  on  mercantile  or  manufacturing  busi- 
ness, to  wit:  for  the  operating  of  a  line  of  rail- 
road, and  well  knowing  that  said  r^way  com- 
pany has  failed,  neglected  and  refused  to  file 
Its  articles  of  incorporation  with  the  Secretary 
of  State  of  the  State  of  Iowa,  and  has  neglected 
and  refused  to  request  the  issuance  to  such 
Chicago  &  Northwestern  Railway  Company 
of  a  permit  to  transact  business  in  said  State  of 
Iowa,  and  well  knowins^  that  said  railway  com- 
pany has  no  permit  to  do  business  in  said  State 
of  Iowa,  as  required  by  said  chapter  76  of  the 
Laws  of  Iowa,  passed  by  tbe  21st  General  As- 
sembly aforesaia,  did  knowingly  act  as  a  loco- 
motive engineer  for  the  transaction  of  the  busi- 
ness of  sdd  Chicago  &  Northwestern  Rail- 
way Company  within  the  State  of  Iowa,  by 
nmning  a  locomotive  engine,  with  a  passenger 
train  attached  thereto,  through  the  Township  of 
Rapids,  in  the  county  and  State  aforesaid,  con- 
trary to  law,  and  the  statute  in  such  case  made 
and  provided.  J.  H.  Preston. 

**  Subscribed  and  sworn  to  by  J.  H.  Preston 
before  me,  this  5th  day  of  October,  A.  D.  1886. 

[Notarial  Seat]  E.  C.  Preston. 

Ifotary  Public  in  and  for  Linn  County,  Iowa.** 

Barron,  having  been  arrested,  applied  to  the 
Supreme  Court  of  the  State  for  a  writ  oi  habeas 
corpus,  by  a  petition  setting  forth  various  facts 
as  showing  that  his  imprisonment  was  illegal, 
and  praying  that  his  petition  might  be  triedbe- 
fore  the  supreme  court.  The  writ  was  issued, 
a  return  was  made  to  it  by  the  sheriff,  and  the 
case  was  heard  upon  an  agreed  statement  of 
facts,  the  only  material  ones,  in  the  view  we 
take  of  the  case,  being,  that  the  Chicago  & 
Northwestern  Railway  Company  was  and  is  an 
Illinois  corporation,  operating  railroads  in  Iowa, 
and  claiming  to  do  so  under  the  authority  of 
statutes  of  that  State,  and  that  Barron,  "at  the 
time  he  was  arrested,  was  in  the  employment 
of  the  Chicago  &  Northwestern  Railway  Com- 
pany, and  engaged  as  an  engineer  on  a  locomo- 
tive in  running  a  passenger  train,  which  was 
made  up  at  Chicago,  in  the  State  of  Illinois, 
and  was  destined  to  Council  Bluffs,  in  Iowa, 
and  that  said  train  was  carrying  passenfi;ers  and 
the  United  States  mails  received  at  different 
points  in  the  State  of  Illinois,  and  destined  to 
points  in  the  State  of  Iowa  and  beyond,  and 
also'  from  points  in  the  State  of  Iowa  to  other 
points  in  the  same  State,"  and  that  he  was  ar- 
rested while  he  was  engaged  in  controlling  the 
engine  on  the  train  while  it  was  running.  It 
was  admitted  that  the  company  had  not  com- 
plied with  the  Iowa  btatute  by  taking  out  the 
required  permit. 
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On  the  beariDff  before  the  state  court  it  was 
urged,  among  omer  things,  that  the  Statute  of 
Iowa  is  void  as  an  attempt  to  interfere  with  the 
iorisdiction  of  the  federal  courts,  as  established 
by  the  Constitution  of  the  United  States  and 
Acts  of  Congress.  The  court  upheld  the  valid- 
ity of  the  statute. 

The  statute  manifestly  applies  to  the  Chicago 
&  Northwestern  Railway  Company,  as  an 
Illinois  corporation.  The  first  section  provides 
that  a  f orei^  corporation,  desiring  to  continue 
the  transaction  of  its  business  in  Iowa,  is  re- 
auired,  on  and  after  September  1, 1886,  '*to 
nle  with  the  Secretary  of  State  a  certified  copy 
of  its  articles  of  incorporation  duly  attested, 
accompanied  bv  a  resolution  of  its  lioard  of  di- 
rectors or  stockholders,  authorizing  the  filing 
thereof,  and  also  authorizing  service  of  process 
to  be  miade  upon  an^  of  its  oflScers  or  agents  in 
this  State  engaged  m  transacting  its  business, 
and  requesting  the  issuance  to  such  corporation 
of  a  permit  to  transact  business  in  this  State; 
said  application  to  contain  a  stipulation  that 
said  x)6rmit  shall  be  subject  to  each  of  the  pro- 
visions of  this  Act;  and  thereupon  the  Qecr^ 
tary  of  State  shall  issue  to  such  corporation  a 
permit  in  such  form  as  he  may  prescribe,  for 
the  general  transaction  of  the  busmess  of  such 
corporation;  and,  upon  the  receipt  of  such  per- 
mit, such  corporation  shall  be  permitted  and 
authorized  to  conduct  and  carry  on  its  business 
in  this  State." 

The  initial  step  required  is  a  resolution  author- 
izing the  filing  of  the  copy  of  the  articles  of  in- 
corporation, and  authorizing  service  of  process 
in  the  manner  specified,  and  requesting  the  is- 
sue of  the  permit,  the  application  to  be  accompa- 
nied by  a  stipulation  that  the  .permit  shall  be 
subject  to  each  of  the  provisions  of  the  Act. 
This  proceeding  is  a  unit.  The  filing  of  the 
articles  of  incorporation  and  the  provision  in 
regard  to  service  of  process  are  to  be  author- 
ized by  the  same  resolution  which  requests  the 
issue  of  the  permit,  and  this  request  or  applica- 
tion is  to  contain  the  stipulation  above  men- 
tioned. These  various  things  are  not  separable. 
They  are  all  indissolubly  iS^und  up  with  the 
application  for  a  permit,  which  is  to  be  subject 
to  every  provision  of  the  Act.  The  permit  can- 
not be  issued  unless  such  astipulation  is  given, 
and  the  corporation  is  not  to  be  permitted  to 
carry  on  its  business  in  the  State  unless  the  per- 
mit is  issued  to  it  and  received  by  it. 

Section  8  of  the  Act  provides  tnat  if  the  per- 
mit is  issued,  and  the  foreign  corporation  (be- 
ing thereafter  sued  in  a  court  of  Iowa,  upon  a 
contract  made  or  executed  in  Iowa,  or  to  be 
performed  in  Iowa,  or  for  any  act  or  omission, 
public  or  private,  arising,  originating  or  hap- 
pening in  Iowa)  shall  remove  the  suit  from  the 
state  court  into  any  federal  court  in  Iowa,  be- 
cause the  corporation  is  a  nonresident  of  Iowa, 
or  a  resident  of  a  State  other  than  the  State  of 
the  adverse  party,  or  because  of  local  prejudice 
against  the  corporation,  that  fact  sh^  forfeit 
the  permit  and  render  it  void,  such  forfeiture 
to  be  determined  from  the  record  of  removal, 
and  to  date  from  the  filing  of  the  application 
on  which  the  removal  is  effected. 

Section  4  imposes  a  penalty  of  $100  a  day  on 
the  corporation  for  carrying  on  its  business  in 
Iowa  without  having  complied  with  the  stat- 
ute, and  having  a  valid  permit^  and  provides 


that  any  agent,  officer  or  employee  who  shalf 
knowingly  act,  or  transact  such  business,  for 
the  corporation,  when  it  has  no  valid  pennit^ 
shall  be  guiltv  of  a  misdemeanor,  and  ibreadi 
offense  shall  oe  fined  not  to  exceed  $100,  or  be 
imprisoned  in  the  county  jidl  not  to  exceed 
thirty  days,  and  pay  all  costs  of  prosecution. 

It  is  apparent  that  tiie  entire  purpose  of  this- 
statute  is  to  deprive  the  foreign  corporation,  in 
suits  such  as  those  mention^  in  section  8,  or 
the  right  conferred  upon  it  by  the  Constitution 
and  laws  of  the  United  States,  to  remove  a  suit, 
from  the  state  court  into  the  federal  court, 
either  on  the  ground  of  diversity  of  citizenship, 
or  of  local  prejudice.  The  statute  is  not  sep- 
arable into  parts.  An  affirmative  provision  re- 
quiring the  filing  by  a  foreign  corporation,  with, 
the  Secretary  of  State,  of  a  copy  of  its  articles, 
of  incorporation,  and  of  an  authority  for  th& 
service  of  process  upon  a  desi^ated  officer  or 
agent  in  the  State,  might  not  be  an  unreason- 
able or  objectionable  requirement,  if  standing 
alone;  but  the  manner  in  which,  in  this  statute, 
the  provisions  on  those  subjects  are  coupled 
with  the  application  for  the  permit  and,  with 
the  stipulation  referred  to,  shows  that  the  reaL 
and  only  object  of  the  statute,  and  its  substan- 
tial provision,  is  the  requirement  of  the  stipula- 
tion not  to  remove  the  suit  into  the;federal  court. 

In  view  of  these  considerations,  the  casefidls- 
directly  within  the  decision  of  this  court  in 
Home  Insurance  Go,  v.  Moree,  87  U.  S.  80  Wall. 
445  [22:865].  In  that  case,  which  was  twice- 
argued  here,  a  Statute  of  Wisconsin  provided 
that  it  should  not  be  lawful  for  any  foreign  fire 
insurance  company  to  transact  any  business  in 
Wisconsin  unless  it  should  first  appoint  an  at- 
torney in  that  State,  on  whom  process  could  be- 
served,  by  filing  a  written  instrument  to  Uiat 
effect,  containing  an  agreement  that  the  com- 
pany would  not  remove  a  suit  for  trial  into  the 
federal  court.  The  Home  Insurance  Company, 
a  New  York  corporation,  filed  the  appointment 
of  an  agent,  containing  the  following  clause: 
'*And  said  company  agrees  that  suitB  com- 
menced  in  the  State  Courts  of  Wisconsin  shall 
not  be  removed  by  the  acts  of  said  company 
into  theUnited  States  Circuitor Federal  Courts.'* 
A  loss  having  occurred  on  a  policy  issued  by 
the  company,  it  was  sued  in  a  court  of  the  State. 
It  filed  its  petition  in  proper  form  for  the  re- 
moval of  the  suit  into  the  federal  court.  The 
state  court  refused  to  allow  the  removal,  and, 
after  a  trial,  gave  a  judgment  for  the  plaintiff, 
which  was  affirmed  by  the  Supreme  Court  of 
Wisconsin.  The  company  brought  the  case 
into  this  court,  which  held  these  propositions: 
Firetj  The  agreement  made  by  the  company 
was  not  one  which  would  bind  it,  without  ref- 
erence to  the  statute.  Second,  The  i^gr^ment 
acquired  no  validity  from  the  statute.  The  gen- 
eral proposition  was  maintained,  that  agree- 
ments in  advance  to  oust  the  courts  of  jurudlc- 
tion  conferred  by  law,  are  illegal  and  void,  and 
that,  while  the  right  to  remove  a  suit  might  be^ 
waived,  or  its  exercise  omitted,  in  each  recur- 
ring case,  a  party  could  not  bind  himself  in 
advance,  by  an  agreement  which  might  be  spe- 
cifically enforced,  thus  to  forfeit  his  rights  at 
aU  times  and  on  all  occasions,  whenever  the  case- 
might  be  presented. 

m  regard  to  the  second  question,  the  propo- 
sition Idd  down  was  that  the  jurisdicUon  of 
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the  federal  courts,  under  article  8,  section  2,  of 
the  Ck)nstitution,  depends  upon  and  is  regulated 
by  the  laws  of  the  United  States;  that  state  leg- 
idation  cannot  confer  Jurisdiction  upon  Uie  fed- 
eral courts,  nor  limit  or  restrict  the  authority 
given  to  them  by  Congress  in  pursuance  of  the 
Constitution  *  and  that  a  corporation  is  a  citizen 
of  the  State  ay  which  it  is  created,  and  in  which 
its  principal  place  of  business  is  situated,  so  far 
as  ns  right  to  sue  and  be  sued  in  the  federal 
courts  is  concerned,  and  within  the  clause  of 
the  Constitution  extending  the  jurisdiction  of 
the  federal  courts  to  controversies  between  cit- 
izens of  different  States.  The  conclusions  of 
the  court  were  summed  up  thus:  1,  Uie  Con- 
stitution of  the  United  States  secures  to  citi- 
zens of  another  State  than  that  in  which  suit  is 
brought  sn  absolute  right  to  remove  their  cases 
into  the  federal  court,  upon  compliance  with 
the  terms  of  the  removal  statute;  2,  the  Stat- 
ute of  Wisconsin  is  an  obstruction  to  this  right, 
is  repugnant  to  the  Constitution  of  the  Umted 
States  and  the  laws  made  in  pursuance  thereof , 
and  is  illegal  and  void;  8,  the  agreement  of  Uie 
insurance  company  derives  no  support  fh>m  an 
unconstitutional  statute,  and  is  void,  as  it  would 
be  had  no  such  statute  been  passed.  For  diese 
reasons  the  judgment  of  the  Supreme  Court  of 
Wisconsin  was  reversed,  and  it  was  directed 
that  the  prayer  of  the  petition  for  removal 
should  be  granted. 

The  case  of  Doyle  y.  Continental  Imuranee 
Co.  94  U.  S.  585  [24:148],  is  relied  on  by  the 
defendant  in  error.  In  that  case  this  court 
said  that  it  had  carefully  reviewed  its  dedsion 
in  Home  Ineuranee  Co.  y.  Mbree,  and  was  satis- 
fied with  it.  In  referring  to  the  second  conclu- 
sion in  Insurance  Co.  v.  Moree,  above  recited, 
namely:  that  the  Statute  of  Wisconsin  was  re- 
pugnant to  the  Constitution  of  the  United  States, 
and  was  illegal  and  void,  the  court  said,  in 
Dojfle  V.  Continental  Insurance  Co.,  that  it  re- 
ferred to  that  portion  of  the  statute  which  re- 
quired a  stipulation  not  to  transfer  causes  to 
tne  courts  of  the  United  States.  In  that  case, 
which  arose  under  the  same  Statute  of  Wis- 
consin, the  foreign  insurance  company  had 
complied  with  the  statute,  and  had  filed  an 
agreement  not  to  remove  suits  into  the  federal 
courts,  and  had  received  a  license  to  do  busi- 
DesB  in  the  State.  Afterwards,  it  removed  into 
the  federal  court  a  suit  brought  against  it  in  a 
state  court  of  Wisconsin.  The  state  authorities 
threatening  to  revoke  the  license,  the  company 
filed  a  bin  in  the  Cuxmit  Court  of  the  United 
States,  praying  for  an  injunction  to  restrain  the 
revoking  of  the  license.  A  temporary  injunc- 
tioa  was  mnted.  The  defendant  demurred  to 
the  bin,  me  demurrer  was  overruled,  a  decree 
was  entered  making  the  injunction  perpetual. 


and  the  defendant  appealed  to  this  court.  This 
court  reversed  the  decree  and  dismissed  the  bilL 
The  point  of  the  decision  seems  to  have  been 
that,  as  the  State  had  granted  the  Hcense,  its 
officers  would  not  be  restrained  by  injunction, 
by  a  Court  of  the  United  States,  from  with- 
drawing^ it.  AU  that  there  is  in  the  case  be- 
yond this,  and  aU  that  is  said  in  the  opinion 
which  appears  to  be  in  conflict  with  the  adjudi- 
cation in  Insurance  Co.  v.  Morse  {supra}  must 
be  regarded  as  not  in  judc^ent. 

In  both  of  the  cases  rererred  to,  the  foreign 
corporation  had  made  the  agreement  not  to  re- 
move into  the  federal  court  suits  to  be  brought 
against  it  in  the  state  court  In  the  present 
case  no  such  agreement  has  been  made;  but 
the  locomotive  engineer  is  arrested  for  acting 
as  such  in  the  employment  of  the  corporation, 
because  it  has  refused  to  stipulate  that  it  wiU 
not  remove  into  the  federal  court  suits  brought 
against  it  in  the  state  court,  as  a  condition  of 
obtaining  a  permit,  and  consequently  has  not 
obtained  sudi  permit.  Its  right,  equaUy  with 
any  individual  citizen,  to  remove  into  the  fed- 
eral court,  under  the  laws  of  the  United  States, 
such  suits  as  are  mentioned  in  the  third  section 
of  the  Iowa  Statute,  is  too  firmly  established  by 
the  decisions  of  this  court  to  be  questioned  at 
this  day;  and  the  State  of  Iowa  might  as  wen 
pass  a  statute  to  deprive  an  individiml  citizen  of 
another  State  of  his  right  to  remove  such  suits. 

As  the  Iowa  Statute  makes  the  ri^t  to  a  per- 
mit dependent  upon  the  surrender  oy  the  for- 
eign corx)oration  of  a  privilege  securea  to  it  by 
the  Constitution  and  laws  of  the  United  States, 
the  statute  requiring  the  permit  must  be  held 
to  be  void. 

The  question  as  to  the  right  of  a  State  to  im- 
pose upon  a  corporation  engaged  in  interstate 
commerce  the  duty  of  obtainini^  a  permit  from 
the  State,  as  a  condition  of  its  right  to  carry  on 
such  commerce,  is  a  question  which  it  is  not 
necessary  to  decide  in  this  case.  In  all  the  cases 
in  whic£  this  court  has  considered  the  subject 
of  the  granting  by  a  State  to  a  foreign  corx)ora- 
tion  of  its  consent  to  the  transaction  of  bumnees 
in  the  State,  it  has  uniformly  asserted  that  no 
conditions  can  be  imposed  by  the  State  which 
are  repugnant  to  the  Constitution  and  laws  of 
the  United  States.  Lafayette  Ins.  Co,  y.  French, 
59  U.  S.  18  How.  404,  407  [15:451. 4521;  Dueat 
V.  Chicago,  77  U.  8. 10  WaU.  410,  415  [19:972, 
978];  Home  Ins.  Co.  y.  Morse,  87  U.  8. 20  Wall. 
445,  456  [22:865,  8691;  St.  Oair  v.  Ow,  106  U. 
S.  850.  356  [27J822,  mi;  Phila.  Fire  Amso.  v. 
New  York,  119  U.  S.  110, 120  [80:842,  845]. 

The  judgment  of  the  Supreme  Court  of  Iowa  is 
revereed,  and  the  case  is  remanded  to  that  Court, 
icith  an  instruction  to  enter  a  judgment  discharg- 
ing the  plaintiff  in  error  from  custody. 


SUPREME  COURT  OP  VERMONT. 


STATE  of  Vermont 

Baxter  PRATT. 
(From  4  New  Boffland  Beporter,  p.  8G7.) 
That  part  of  Rev.  Laws,  g  8952,  which  re- 
quires a  license  from  a  person  pedd- 
Un^  tea*  the  grrowth  of  a  foreign  conn- 
try,  is  in  eonflsei  wHh  tbe  Federal  Con^ 
stttatiom  art  1,  §§  8. 10. 

Ibteb  S. 


(Orleans Decided  May  28, 1867.) 

rrPORMATION  filed  against   reipondent 
for  peddling  without  a  Ucenfle.    Heard  on 
an  agreed  statement,  September  Term,  1885, 
Orleans  County.    Ross,  J.,  presiding.    The 
respondent  was  adjudged  guilty.    BeSersed. 
The  case  is  stated  in  the  opinion. 
Mr.  C(eor||»e  W«  Caliooiit  for  respondent: 


aoo 


Intebstate  CoiacEBOB  Repobts. 


JxnxE, 


The  statute  (Rey.  Laws,  §  8952)  is  unconstita- 
tional. 

Wdion  y.  8taU,  01  U.  S.  275  (Bk.  28.  L.  ed. 
847);  Broum,  y.  State,  12  Wheat  436  (85  U.  S. 
bk.  6,  L.  ed.  684);  Walte.  Ch.  J.,  in  HaU  v. 
DeOuir,  95  U.  S.  485_(Bk.  24,  L.  ed.  547); 
/9ta«9  Tanruige  Tax,  12  WalL  204  (79  U.  8.  bk. 
20.  L.  ed.  870);  Sherlock  y.  AUing,  93  U.  S.  99 
(Bk.  28,  L.  ed.  819);  Philadelphia  A  R.  B.  B. 
Co,  V.  CamtMmweaUh,  15  Wall.  284  (82  U.  S. 
bk.  21,  L.  ed.  164);  Cook  y.  OommonweaUh,  97 
TJ.  8.  566  (Bk.  24,  L.  ed.  1015);  Quy  y.  Bam- 
mare,  100  U.  8.  484  (Bk.  25,  L.  ed.  74^;  Hinte 
Maeh,  Go,  y.  Qage,  100  U.  8.  676  (Bk.  25.  L. 
ed.  754);  Tieman  y.  BiTiker,  102  U.  8. 123ffik. 
26,  L.  ed.  108);  Mobile  y.  KimbaU,  102  U.  8. 
691  (Bk.  26,  L.  ed.  238);  Webber  y.  Ftf^nia, 
108  U.  8.  844  (Bk.  26,  L.  ed.  56(9;  TTo^'n^  y. 
P«?pfo.  cited  in  Albany  L.  J.  VoL  88,  No.  13, 
254:  State  y.  Furbush,  72  Maine.  493;  Weetem 
U.  T.  Ch.  y.  Texas,  105  U.  8. 460  (Bk.  26,  L.  ed. 
1067);  Brown  y.  Eaustan,  114  U.  8. 622  (Bk.29, 
L.  ed.  257). 

ifr.  C.  A.  Proaty*  iSltote'f  Attorney,  for 
the  State. 

Powers*  Jl,  deliyered  the  opinion  of  the 
court: 

Heyised  Law8,§  8951,  imposes  a  penalty  upon 
persons  who  become  peddlers  without  a  license. 
Section  8952  proyides  that  "A  person  going 
from  town  to  town,  or  from  place  to  place  in 
the  same  town,  on  foot  or  otherwise,  carrying 
to  sell  or  exposing  for  sale  goods,  wares,  or 
merchandise,  the  growth  or  manufacture  of 
a  foreign  country  *  *  *  shall  be  deemed  a 
peddler." 

The  respondent,  among  other  things,  carried 
from  town  to  town  and  exposed  for  sale  tea; 
and  he  is  thus  prosecuted  for  peddling  with- 
out a  license,  it  is  answered  that  so  much  of 
section  8952.  tupra,  as  requires  a  license  from 
persons  peddling  tea — an  article  of  foreign 
growth,— is  in  conflict  with  the  Federal  Con- 
stitution, and  therefore  yoid. 

The  (constitution,  in  article  1,%  8. declares  that 
Congress  shaU  haye  power  "to  regulate  com- 
merce with  foreign  nations  and  among  the  sey* 
eral  States;"  «nd,  in  section  10,  that  <^o  State 
shall,  without  the  consent  of  Congress,  lay  any 
Imposts  or  duties  on  imports  or  exports.'^'  In 
article  6  it  is  declared  that  "This  (Constitution 
and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof  *  *  *  shsll  be  the 
supreme  law  of  the  land;  and  the  Judges  in  ey- 
ery  State  shall  be  bound  thereby,  anything  in 
the  Constitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding;"  and  in  article  8,  §  2, 
"The  judicial  power  [of  the  United  States] 
shall  extend  to  all  cases  in  law  and  equity  aris- 
ing under  this  Constitution."    The  construc- 


tion, therefore,  giyen  to  the  clauses  of  the 
Constitution  aboye  referred  to,  by  the  Su- 
preme Court  of  the  United  States,  is  conclii- 
siye  upon  the  court. 

In  Brown  y.  StaU,  12  Wheat.  486  [25  U.  8. 
bk.  6,  L.  ed.  6841.  it  was  held  that  a  tax  upon 
the  sale  of  an  ardcle  was  in  legal  effect  a  tax 
upon  the  article  itself,  and  that  the  law  of  the 
State  of  Mairland  requiring  persons  to  take 
out  a  license  for  selling  imported  goods  in  the 
original  package  was  m  conflict  ynth  the  Con- 
stitution, in  that  it  purported  to  tax  an  import 
and  sought  to  r^ulate  commerce  with  foreign 
Nations.  The  opinion  of  Marshall,  Oh.  •/*.,  In 
that  case  is  exhaustiye,  and  it  has  stood  for 
more  than  a  half  a  century  as  the  settled  and 
unquestioned  doctrine  of  the  subject. 

In  Welton  y.  State,  91  U.  8.  275  [Bk.  28,  L. 
ed.  847].  decided  in  1875,  the  question  again 
arose  upon  a  statute  of  Missouri  which  required 
a  license  of  peddlers  selling  goods  not  the 
growth,  produce,  or  manufacture  of  that  State, 
and  it  was  argued  that  the  license  fee  was  a 
new  tax  upon  the  occupation  or  calling  of  the 
peddler,  and  not  upon  the  g6ods  themselyes. 
But  the  court  said:  "Where  the  business  or 
occupation  consists  in  the  sale  of  goods,  the  li- 
cense tax  required  for  its  pursuit  is,  in  effect, 
a  tax  upon  the  goods  themselyes."  The  court 
held  that  the  Missouri  Statute  was  in  conflict 
with  the  Constitution,  as  an  attempted  regula- 
tion of  commerce  between  the  States.  It  per- 
mitted the  free  sale  of  goods  which  were  of  the 
growth  or  manufacture  of  Missouri,  but  taxed 
Uie  sale  of  those  of  the  growth  of  other  States. 

The  same  rule  obyiously  must  apply  to  a 
statute  which  permits  the  free  sale  of  goods  of 
Vermont  growth  or  manufacture,  but  taxes 
the  sale  of  those  grown  in  foreign  countries; 
inasmuch  as  the  clause  giying  to  Congress 
the  power  to  regulate  commerce  specified  in- 
terstate and  foreign  commerce  in  the  same 
section. 

Under  our  system  of  dual  goyernment. 
wherein  two  existing  jurisdictions  are  exerted 
oyer  the  same  territory  and  people,  it  is  of  the 
highest  importance  that  legislation  in  each  be 
restricted  to  the  proper  boundaries  that  cir- 
cumscribe it.  Free  intercourse  and  trayel  be- 
tween the  States  and  with  foreign  countries 
can  be  safely  regulated  only  by  mat  Jurisdic- 
tion that  looks  to  the  general  interests  of  the 
nation  as  a  whole,  rather  than  the  separate  ad- 
yantage  of  a  particular  locality.  The  clauses 
of  the  Constitution  referred  to  are  couched  in 
dear  and  explicit  language;  and  the  cases  cited 
are  directly  in  point. 

JTie  judgment  of  the  County  Court  ii  reversed, 
and  judgment  upon  the  agreed  fa/sts  U  rendered^ 
that  the  respondent  is  not  guHiy  and  thai  he  be 
discharged. 


ADDRESS  BY  SENATOR  CULLOM. 

SENATOR  Shelby  M.  CuUom,  one  of  the  authors  of  the  Interstate  Commerce  Law,  at  a 
recent  session  of  the  Illinois  Grain  Merchants'  Association,  at  Sprinefield,  111.,  deliyered  the 
following  address  on  the  Law.  As  a  brief  explanation  of  the  design  of  the  Act,  bearing  upon 
its  construction,  its  source  wUl  add  both  interest  and  yalue  to  its  matter: 

I  may  be  allowed  to  say  in  the  outset  that  the  Commission  appointed  to  enforce  it  had 

since  the  passage  of  the  Law  I  have  so  far  got  fairly  to  work  in  the  performance  of  their 

been  silent  in  relation  to  the  Act  or  its  effect  responsible  duties.    The  Law  has  not  yet  been 

upon  the  country,  preferring  to  wait  for  a  in  force  quite  three  months;  yet  In  this  brief 

lime  after  the  Law  had  been  in  force  and  until  time  the  business  of  the  country  and  the  rail- 
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roads  have,  in  a  large  degree,  adiusted  them- 
selves to  the  Dew  Law;  and,  I  may  be  mistaken, 
but  I  venture  to  say  Uiat  I  doubt  not  that  you 
TOUtlemen  and  the  farmers  with  whom  you 
have  to  deal  feel  that  you  have  so  far  been 
benefited  by  the  Act. 

The  enactment  of  that  Law  at  the  last  ses- 
sion of  Congress  marked  the  beginning  of  a 
new  era  in  railway  administration,  and  was 
the  culmination  of  a  memorable  and  long  con- 
tinued struggle  for  supremacy  between  the 
people  of  mis  country  and  the  combined 
power  of  the  railway  corporations  which  the 
people  brought  into  oeing,  but  which  have  as- 
sumed to  be  independent  of  control  by  the 
power  that  created  them.  This  was  the  real 
issue,  although  it  was  ingeniously  involved  in 
innumerable  side  issues,  and  all  the  powerful 
Influences  possessed  by  vast  aggregations  of 
capital  were  arrayed  together  with  the  com- 
mon purpose  of  preventing  the  Federal  Gov- 
ernment from  assuming  to  control  the  opera- 
tions of  the  railroads  subject  to  its  authority. 

The  contest  which  has  been  waged  of  late 
years  in  Congress  was  but  a  continuation  of 
the  struggle  Inaugurated  here  in  Illinois  and 
in  neighboring  States  years  ago,  and  which 
finally  resulted  in  the  notable  triumph 
achieved  by  the  people  in  the  decisions  by  the 
United  States  Supreme  Court  in  the  so  called 
*^ Granger  Ca9ett*  and  in  the  establislmient  of 
state  railroad  regulation.  Whatever  may  be 
found  upon  trial  to  be  the  merits  or  demerits 
of  the  new  Law,  I  consider  its  enactment  a 
great  yictorr  for  the  people,  because  its  pas- 
sage was  a  aeclaration  by  the  Congress  of  tlie 
United  States  of  its  power  over  the  subject 
ODder  Uie  Constitution,  and  that  hereafter  the 
power  of  the  general  government  will  be  used 
to  see  that  theM  great  highways  of  traffic  are 
conducted  upon  honest  business  principles  for 
the  common  good,  instead  of,  as  in  many  cases, 
for  the  benefit  of  such  localities  and  indi- 
Ttduals  or  corporations  as  their  numagers 
miffht  tee  fit  to  build  up  and  favcn'. 

U  cumot  be  denied,  and  men  engaged  in  the 
coodoct  of  railroads  win  not  deny,  that  in  the 
BMOiageoient  of  the  bostness  of  railroads  thete 
kas  not  been  exodsed  that  regard  for  the 
r^ijhts  of  the  people  that  there  should  have 


ne  sew  Law  is  confessedly  an  experiment 
IVMe  who  are  responsible  for  Its  terms  luve 
aever  been  dispoaed  to  claim  that  it  was  per- 
fect, but  it  represented  their  best  Judgment 
after  csir^nl  mvestigation.  To  put  it  in  a 
little  <filfmnt  way:  it  was  the  best  Bill  to 
idiidi  the  two  Hooaes  of  Congress  could  agree. 
Itcoald  not  reasonably  be  expected  that  the 
intricacies  and  cowpHirarions  of  the  railroad 
ptobtai  whidi  have  puzzled  the  wisest  minds 
of  this  and  other  Nations  for  years  oonld  be 
aoHed  at  tke  first  attempt,  but  a  good  begin- 
liBg  has  been  ottde;  a  long  stride  in  advance 
has  been  takn;  and  if  we  bold  fast  to  the 
great  advantages  already  gained,  time  and  ex- 
win  reader  farther  progress  safe  and 
The  Act  win  not  be  repealed,  and  if 
sons  or  oorpotaiioos  are  imagining 
Skat  &  win,  they  say  as  weil  diamias  that  ex 
llB  sabetaatial  provissoof  liave 
to  fll^,  beeauie  the  people  wiU  fi^d  out, 

& 


if  they  have  not  already,  that  they  are  in  the 
interest  of  the  general  welfare. 

This  new  Law  is  often  represented  by  those 
with  whose  accustomed  privileges  it  has  inter- 
fered, to  be  a  vague,  amblffuous,  bungled 
affair,  which  its  promoters  dia  not  understand 
and  could  not  explain.  This  was  the  fashion- 
able mode  of  attack  upon  the  measure  while  it 
was  pending  In  Congress,  but  that  mode  of  at- 
tack has  become  less  popular  since  the  Law  went 
into  force,  and  those  Interested  have  been  ob- 
liged to  study  its  provisions.  As  a  prominent 
railroad  man  said  to  me  the  other  day,  referring 
to  such  statements:  "We  quit  sayinff  that 
some  time  ago;  we  know  too  wefl  woat  it 
means."  So  lar  as  my  observation  goes,  it  is 
those  who  are  attacking  the  Law  and  seeking 
to  overthrow  it  who  profess  to  find  difficulty  In 
understanding  its  meaning.  It  is  in  their  way. 
Thev  want  to  get  rid  of  ft.  The  true  ground 
of  ohlection  on  the  part  of  such  critics  U  to  be 
found  in  the  purposes  and  not  in  the  alleged 
ambiguity  of  the  Law. 

The  fact  is  that  there  is  nothing  particularly 
new,  novel,  or  startling  In  its  provisions.  Sim- 
ilar provisions  are  f  oumi  in  the  constitutions  and 
statutes  of  man  v  of  the  States,  and  in  the  laws 
of  other  countries.  Much  of  the  language  used 
in  the  most  important  sections  has  a  settled 
meaning,  having  been  Judicially  construed 
either  in  this  country  or  In  England;  and  this 
is  specially  true  of  some  of  the  phrases  which 
have  been  most  generally  attacked  as  meaning- 
less and  ambiguous.  Briefly  stated,  the  great 
purpose  of  thi  Law  is  to  prevent  unjust  dis- 
crimination,— about  all  the  wrong  doing  by 
common  carriers  in  dealing  with  people.  The 
Law  requires  that  all  charges  sliall  be  reason- 
able ana  Just;  It  proliiblts  all  kinds  of  uniuft 
discriminations  between  Individuals;  It  prohib- 
its undue  or  unreasonable  preferences  or  ad- 
vantages In  favor  of  persons  or  places  or  any 
partkmlar  description  of  traflLc.  It  requires 
reasonable  and  equal  fadUtles  to  be  extended 
l^  each  railroad  to  others  for  the  interciiange 
of  traffic,  and  it  prohibits  pooling. 

Sorely  there  Is  notliing  unreasonable  or  out- 
rageous in  these  requirements.  Tiiey  simply 
apply  tlie  cardinal  princlpies  of  the  Declaration 
of  Independence  to  tlie  management  of  rail- 
roads by  declaring  that  all  men  shaU  be  equal 
in  tlie  eye  of  the  nulroad  manager,  and  tiiat  all 
who  are  situated  aUke  shall  be  treated  witliout 
fear  or  favor. 

Ttie  need  of  such  a  declaration  has  been 
shown  more  plainly  tlian  ever  before  by  the 
nature  and  character  of  the  complaints  made 
against  the  enforcement  of  tlie  Law.  The  en- 
tfie  system  of  railroad  management  lias  t>eea 
honeycombed  with  discrimliuuions — some  Jos' 
tiflable,  but  more  whoUy  without  excuse.  The 
new  Law,  to  a  large  degree,  revolutionized  the 
metliods  of  railway  ratem&king  that  previously 
prevailed,  and  it  was  to  beexpected  that  wltca 
it  went  iuto  operation  it  would  sedously  dis- 
turb the  existing  conditions  of  business,  Th« 
object  of  the  Law  is  to  secure  tiie  greate«t  good 
to  the  greatest  number,  and  this  could  not  be 
accomplished  witlMmt  interfering  with  the  in^ 
teresu  of  those  who  were  the  redpieots  of  on^ 
due  and  unreasonable  advantages.  It  was  oec- 
easary  that  tbo^  who  had  previously  been 
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especially  faFored  should  be  denied  these  priv- 
il^es  for  the  common  good  The  readjust- 
ment of  business  to  the  cnanged  condition  of 
affairs,  brought  about  when  the  Law  took  effect, 
has  taken  pmce  with  very  much  less  friction  or 
commercial  disturbance  Uian  I  had  anticipated. 

The  prohibition  of  a  greater  charge  for  a 
shorter  than  for  a  longer  haul  is  objected  to,  on 
the  ground  that  it  is  an  interference  with  the 
natural  laws  of  trade  and  of  trade  centers. 
My  answer  to  this  is  that  for  many  years  past 
the  ndlroads  of  the  country  have  so  absolutely 
controlled  our  internal  commerce  that  we  have 
no  means  of  knowing  what  are  the  natural 
channels  of  trade,  or  what  would  be  the  effect 
of  the  natural  laws  of  trade  upon  many,  at 
least,  of  the  present  recognized  commercial 
centers. 

What  the  critics  of  the  Law  call  the  natural 
centers  of  trade  are  centers  created  by  railway 
favoritism,  which  has  diverted  trade  from  its 
natural  channels  into  artificial  ones,  at  the  ex- 
pense of  less  favored  localities.  So  far  the 
chief  oppcMsition  to  the  Law  bv  the  railroads 
has  been  directed  against  its  fourth  section, 
which  provides  for  the  longer  distance  on  the 
same  line  and  in  the  same  direction,  eto.  This 
section  was  attacked  with  such  earnestness  and 
byso  many  railroads  and  combinations  of  roads, 
immediately  after  the  Law  took  effect  and  the 
Commission  was  appointed,  that  the  Commis- 
sion was  induced  to  make  orders  in  several 
cases  suspending  the  operation  of  that  section 
as  to  certain  roads,  or  rather  to  grant  relief 
to  certain  roads  from  the  operation  of  that 
section  of  the  Law  in  the  transaction  of  thdr 
business. 

The  Commission  has  been  somewhat  severe- 
ly criticised  in  certain  quarters  for  so  doing. 
It  has  recently  given  notice  that  the  relief  will 
not  be  continued  after  the  specified  time  ex- 
pires. I  thouffht  the  Commission  was  strain- 
ing the  authority  granted  to  it,  in  its  action  in 
granting  relief;  and  if  it  had  the  power  it  was 

rrhaps  a  mistake  to  exercise  it  to  the  extent 
did.  The  Commissioners  had  just  come  into 
office  a  few  days  before  the  Law  became  in 
force.  There  had  been  a  constant  expression 
of  fear  on  the  part  of  some,  and  the  declara- 
tion of  many  men  operating  along  the  lines  of 
road,  that  a  compliance  with  that  section  would 
injure  them  and  the  business  of  the  country, 
and,  under  all  the  circumstances,  I  am  not  sur- 
prised at  the  action  of  the  Board. 

They  have  now  their  srip  and  feel  that  they 
comprehend  the  situation;  and  their  recent 
opinion  on  petitions  for  relief  under  section  4 
of  the  Act  indicates  that  they  intend  to  allow 
section  4  to  have  the  same  force  and  effect  as 
other  provisions  of  the  statute,  except  in  such 
cases  as  clearlv  call  for  relief  after  investiga- 
tion in  special  cases.  I  trust  that  relief  wOl 
only  be  granted  after  careful  investigation.  It 
is  easy  to  abuse  a  public  officer,  ana  the  most 
ignorant  can  do  it  and  frequently  do,  with 
more  freedom  than  do  the  wise.  And  I  feel 
like  saying,  and  I  take  pleasure  in  saying,  that 


while  the  Commission  may  have  made  a  mis- 
take in  giving  relief  for  the  short  haul  clause 
to  the  extent  they  did  in  the  outset,  yet  I  have 
no  question  that  they  believed  the  course  they 
pursued  was  the  wise  one;  and  I  am  not  pre- 
pared to  say  with  confidence  that  it  was  not. 
I  believe  thev  are  doing  tiie  best  they  can,  and 
I  do  not  believe  the  Law  would  result  in  any 
substantial  good  to  the  people  without  such  a 
special  tribunal  for  its  enforcement. 

It  is  fashionable  to  attack  commissioners 
charged  with  a  special  duty,  but  I  trust  that 
the  Commission  charged  with  the  great  work 
of  protecting  the.people  in  their  decQings  with 
railroads  engaged  in  interstate  commerce  will 
be  upheld  and  strengthened  in  the  performance 
of  their  duty.  It  is  their  duW^  to  enforce  the 
Law,  and  I  wish  to  say  that  I  trust,  now  that 
they  have  made  known  to  the  ndlroads  and 
the  people  their  general  views  on  Uie  question 
of  the  construction  of  the  statute,  as  it  appUea 
to  the  operation  of  railroads  and  as  it  tmects 
their  own  action,  that  thev  will  give  more  defi- 
nite and  specific  attention  to  the  question 
whether  the  schedules  of  rates  of  freight  filed 
in  their  office  are  made  out  according  to  law, 
without  unjust  discrimination  or  extortion 
against  any  person,  and  also  to  the  direct  ques- 
tion whether  the  roads  are  actually  complying 
with  the  Law.  It  is  charged  that  they  are  not. 
It  is  charged  that  they  are  trying  to  so  operate 
by  appearing  to  comply  with  the  statute  as  to 
make  the  Law  offenmve  to  the  people  and 
thereby  secure  its  repeal.  I  make  no  such 
charge,  because  I  do  not  know  what  the  fact 
is;  but  railroad  companies  and  their  managers 
need  not  attempt  to  deceive  the  people,  and  I 
trust  they  will  not,  for  any  such  attempt  will 
fail,  and  only  prolong  the  struggle. 

There  should  be  no  antagonism  between  the 
shipper  and  the  common  carriers.  The  one  is 
necessary  to  the  other.  Tou,  gentlemen,  en- 
gaged in  the  grain  trade  cannot  get  along 
without  the  railways;  and  I  am  sure  so  many 
railroads  can  not  be  supported  without  your 
aid.  So  the  relation  between  the  railroads 
and  the  people  should  be  thoroughly  friendly, 
their  prosperity  being  dependent  on  each  other. 
The  great  purpose,  as  I  said,  is  to  prevent  un- 
just discrimination  and  to  bring  the  common 
carriers  down  to  legitimate,  fair,  straight- 
forward business  dealing,  llie  railroads  are 
common  carriers.  They  are  in  a  sense  agents 
of  the  people;  they  occupy  a  different  relation 
to  the  public  from  the  merchant  or  the  farmer. 

But,  genUemen,  I  promised  you  that  I  would 
be  brieiT  This  subject  is  too  great  to  discuss 
in  a  few  minutes'  time.  If  the  Law  in  its  gen- 
eral scope  and  purpose  is  right,  stand  by  it;  tf 
it  ia  imperfect,  or  needs  modifying,  strength- 
ening, or  in  any  wise  amending,  let  Uie  Com- 
mission and  Congress  know  wherein;  and  I 
trust  it  will  not  be  long  before  we  shall  have 
a  perfected  statute  that  will  secure  justice  to 
the  people  and  the  railroads  alike,  and  that  ioK 
creased  prosperity  may  result  to  all. 
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THE  DRESSED  MEAT  CASES. 

ARMOUR  &  Co..  represented  by  Meatn, 
Campbell  &  Caster;  G.  H.  Hammond 
•A  Co.,  by  Mr,  Don  M.  Dickinson;  Nelson 
Morris  &  Co.,  by  Mestrs.  Dupee*  Judah  & 
^Willard;  East  St.  Louis  Dressed  Beef  & 
Canning  Co.,  and  Swift  &  Co.,  both  by  Mr, 
JUbert  H.  Veeder. 

The  complaints  of  these  Companies  are  sub- 
stantially alike. 

It  is  expected  that  the  Commission  will  hear 
the  cases  in  Chicago  or  Detroit  at  some  future 
-date.  We  learn  mat  there  is  to  be  a  strong 
•contest  on  this  matter  and  therefore  give  one 
sample  petition  in  full, — that  of 

Ndaon  Morris  <&  Co.  y.  Lake  Slujre  Boad, 

Tour  petitioners.  Nelson  Moms  A  Company, 
•complain  to  this  honorable  Commission  of  the 
aforesaid  Lake  Shore  &  Michigan  Southern 
Railroad  Company,  a  conmion  carrier,  for  vi- 
olating the  Interstate  Commerce  Law: 

1.  Tjiat  your  petitioners  now  are  and  for  fif- 
teen years  last  past  have  been  engaged  in  the 
liusiness  of  slaughtering  cattle  and  sheep,  at  the 
Union  Stock  Yards,  near  Chicago,  and  in  ship- 
ping dressed  beef,  sheep  and  omer  meat  pro- 
-risions  and  products  from  said  Union  Stock 
Yards  to  points  on  the  eastern  seaboard,  to 
^t:  New  York.  Philadelphia,  Boston,  Balti- 
more, and  to  other  points  in,  to  and  through 
States  east  of  those  from  which  said  shipments 
4uenuide. 

2.  That  in  the  course  of  such  business  your 
petitioners  have  given  and  are  now  ffiving, 
ixom  time  to  time,  dressed  meats  ana  meat 
iirovisions  for  such  shipment  to  the  said  Lake 
Shore  &  Michigan  Southern  Railway  Company ; 
that  said  Railroad  Company  receives  the  same 
for  carriage  to  said  terminsd  points,  or  some  of 
them,  andunder  some  contract  or  arrangement 
between  said  Railroad  Company  and  otmsr  rail- 
road companies,  carries  the  same  to  said  termi- 
nal points;  and  that  said  Lake  Shore  &  Mich- 
igan Southern  Railway  Company  is  a  common 
•carrier,  engaged  with  other  common  carriers 
in  the  transportation  of  property  whollv  by 
railroad,  or  partly  by  nulroad  and  partly  t^ 
water,  under  a  common  control,  management 
aod  arrangement  for  a  continuous  carnage  or 
ahf pment  of  such  and  other  property  from  one 
State  of  the  United  States,  either  directly  or 
through  a  foreign  country,  to  places  in  other 
States  of  the  United  States,  and  said  common 
-carrier  Is  subject  to  the  provisions  of  said  Act  as 
aforesaid,  anid  has  published  (as  required  by 
said  Act)  its  schedule  showing  the  rates  and 
<harffe8  for  tlie  transportation  of  proper^ 
whkSi  said  common  carrier  has  established. 
and  which  are  now  in  force,  between  said 
Unloo  Stock  Yards  and  said  eastern  points,  as 
aforesaid. 

3.  That  for  the  purpose  of  having  such  dressed 
memis  carried,  your  petitioners  have  pro- 
vided and  provide,  at  their  own  expense,  sid- 
ings at  said  point  of  shipment  and  at  points  of 
destination  when  required;  furnish  ice;  pro- 
▼ided  the  labor  for  re-icing  in  transit:  load  and 
nioad  the  cars;  and  ship  said  meats  at  their 
<fwn  risk  of  refrigeration  and  condition,  thus 
said  common  carri^  from  all  special 
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expense,  labor  and  risk  attending  the  transpor* 
tation  of  such  property. 

4.  That  since  the  United  States  Statute, 
known  as  "An  Act  to  Regulate  Commerce," 
went  into  effect,  to  wit:  April  6.  1887,  your 
petitioners  have  been  compelled  to  pav,  in 
conformity  with  the  schedule  rates  established 
by  said  common  carrier,  for  the  carriage  of 
dressed  beef,  sheep  and  hogs,  minimum  weight 
of  car  load  20,000  pounds,  from  Union  Stock 
Yards  to  New  York  or  Boston,  the  rate  of 
sixty-five  cents  per  100  pounds;  to  Philadelphia 
the  rate  of  sixty-three  cents  per  100  pounds; 
to  Baltimore  the  rate  of  sixty-two  cents  per  100 
pounds,  and  to  other  eastern  points  rates  in  like 
proporton.  That  the  rates  now  exacted  are 
much  greater  than  the  average  rate  exacted 
for  several  years  prior  to  April  6, 1887,  as  is 
shown  bv  the  following  table  of  rates  compiled 
from  published  tariffs  from  Chicago  to  New 
York  (being  the  basis  of  rates  from  western 
to  eastern  points),  from  May  1, 1881,  to  date, 
although  your  petitioners  charge  that  those 
rates  were  unjust  and  Unreasonable. 

Table  of  Bates  on  Dressed  Beef. 

Date  in  effect.  Bate  per  100  lt)S. 

May.  1881.  to  April  10,  ISSe      -      -      -      40  oents. 
April  10,1888,  to  Hay  6. 1884      •       -       -   04     ** 
May5,1884,toAustist80, 1884        -      •      48     '* 
AuffUft  ao,  1884.  to  December  8, 1884        -   aS     ** 
December  8. 1884,  to  May  1, 188S     .      -      70 
May  1, 1886,  to  July  t  lw5  .... 
July  1,1886.  to  Biaroh  1,1888   ... 
March  1,1886,  to  date 

The  average  rate  bv  months,  as  appears  from 
said  table,  was  fifty-four  cents  per  100  lbs. 

The  rate  now  exacted,  and  which  has  been 
exacted  since  said  Act  went  into  force,  is  more 
tlian  20  per  cent  greater  than  the  average  tar- 
iff rate  for  the  same  service  for  six  years  prior 
to  that  date. 

Your  petitioners  insist  that  the  tariff  rates 
charged  by  said  common  carrier,  as  shown  by 
said  table,  have  at  all  times  been  excessive, 
unjust,  and  unreasonable,  except  as  to  the  fol- 
lowing rates,  which  were  more  nearly  what 
your  petitioners  claim  should  have  been 
charged: 

Date  in  effect.  Bate  per  100  lbs. 

May  1. 1881,  to  AprO  10, 18S2    ...      40  cents. 
Auffuatao.  1884,  to  December  8, 188*        .    82    *' 
July  1,1886.  to  March  1,1886     ...      4^** 

The  above  shows  that  for  more  than  twenty- 
two  months  (nearly  one  third  of  the  time  cov- 
ered by  said  table)  the  average  rate  was  but 
forty  cents  per  100  lbs. 

Yourpetittoners  insist  that  said  last  mentioned 
average  rate  was  a  remunerative  rate  to  said 
common  carrier,  and  was  largely  in  excess  of 
the  rate  charged  by  said  common  carrier  for  a 
like  and  contemporaneous  service  in  the  trans' 
portation  of  a  like  kind  of  property  under  sub- 
stantially similar  circumstances  and  condi- 
tions, as  will  more  fully  appear  by  tables  here- 
inafter referred  to. 

5.  Your  petitioners  charge  the  fact  to  be  that 
the  rates  now  demanded  as  aforesaid  are  un- 
just and  unreasonable  rates  for  the  service 
rendered;  and  they  have  requested  in  writing, 
said  Railroad  Company  to  make  a  reduction  in 
said  rates  of  freight  so  charged,  aa  aforesaid, 
and  to  make  the  same  just  and  reaaonable^t]^ 
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the  said  common  carrier  has  neglected  and  re- 
fused to  grant  such  request 

6.  That  the  unjust  and  unreasonable  rates 
complained  of  are  fixed  by  said  common  car- 
rier by  an  agreement  between  it  and  certain 
other  common  carriers,  which  are  the  owners 
of  or  control  competing  ^nes  of  transportation, 
and  which  are  subject  to  the  provisions  of  said 
Act  of  Congress.  And  vour  petitioners  charge 
that  said  rate  is  so  fixed  by  agreement,  as  afore- 
said, to  destroy  competition  between  Uiem,  and 
that  said  common  carrier  refuses,  because  of 
such  agreement,  to  make  your  petitioners  a 
Just  ana  reasonable  rate,  based  upon  the  service 
rendered,  as  is  its  duty  to  do;  that  the  purpose 
of  said  combination  between  said  common  car- 
riers is  to  prevent  your  petitioners  and  other 
shippers  from  obtaining  a  Just  and  reasonable 
rate  to  which,  by  the  provisions  of  said  Act, 
they  are  entitled. 

Your  petitioners  believe  that  said  common 
carrier  would  make  and  establish  a  much  less 
rate  for  the  service  performed  as  aforesaid,  but 
is  prevented  from  so  doing  by  reason  of  the 
combination  aforesaid. 

7.  That  said  common  carrier  demands  and 
collects  a  much  greater  compensation  for  serv- 
ices rendered  in  transportation  of  dressed  beef, 
sheep  and  hogs,  from  the  initial  to  the  termi- 
nal points  herein  mentioned  than  for  like  and 
contemporaneous  service  rendered  in  the  trans- 
portation of  any  other  like  kind  of  traffic  or 
property  under  substantially  similar  circum- 
stances and  conditions;  that  the  rates  of  trans- 
portation charged  by  said  common  carrier  upon 
dressed  beef,  sheep  and  hoes,  and  the  rates 
upon  meat  provisions  and  beef,  sheep,  and 
hog  products  (meats  requiring  refrigeration  in 
transit),  such  as  side  meats  partly  cured  or 
cured;  beef,  pork  or  pickled  tongues,  in  bar- 
rels or  tierces;  loose  green  hams,  loose  salt 
meats,  salt  tonfl;ues,  suflntr  cured  hams,  beef 
hams  and  pork  nams — like  kinds  of  property 
with  dressed  beef,  sheep  and  hogs,  transported 
under  similar  circumstances  and  conditions, 
from  the  foUowing  initial  to  the  following  ter- 
minal points,  are  as  shown  in  the  annex3  ta- 
ble. The  rates  to  other  points  are  fn  like  pro- 
portion: 

I    On  Bide  meat,  pork  and 

Ckn  * ^Ibeef  hams  in  tleroes  or 

2f/*^S!S2j>arrel8,  salt  and  pickled 
tonsrues,  loose  green  hams 
and  other  similar  meat, 
provisions  requiring  re- 
frigeration in  0.  L.  per  100 
lbs.  (In  refrigerator  cars.) 


Chicago    i 

Union 
StookYards 


To  N.  T. 
ToPhllad*a 
ToBaitm're 


beef,  sheep 
and  nogs  per 
100  lbs.  (In 
refrigerator 
oars.) 


65  cents, 
as  cents. 
(KS  cents. 


80  cents. 
28  cents. 
27  cents. 


So  that,  for  the  transportation  of  dressed 
beef,  sheep,  and  hogs,  between  said  initial  and 
terminal  points,  thirtyflve  cents  per  100  lbs 
more  is  demanded  than  for  the  transportation  of 
other  meat  provisions,  although  the  car  and 
train,  the  initial  ana  terminal  points,  the 
length,  direction  and  character  of  haul,  the 
product  and  its  value,  and  every  other  condi- 
tion and  circumstance  are  the  same,  except 
said  difference  in  rates; while  the  responsibility 
of  the  carrier  is  less  beisause  the  dressed  meats 
are  carried  at  owner's  risk  of  refrigeration  and 
condition,  while  the  provisions  are  carried  at 
carrier's  risk  of  refrigeration  and  condition, 


thus  reducing  the  liability  of  the  carrier;  the- 
dressed  meats  are  also  loaded  by  the  shipper 
and  unloaded  by  the  consignee,  while  provis- 
ions  are  loaded  dv  tiie  shipper  and  unloaded 
by  the  carrier.     Yet,  notwithstanding  these 
facts,  the  charges  for  transportation  of  dressed 
beef,  sheep,  and  hogs,  are  116f  per  cent  morer 
than  for  the  transportation  of  meat  provisions. 
Your  petitioners  further  ^ow  that  said  pro- 
vision rate  is  fixed  by  said  common  carrier  as- 
above  stated,  and  that  it  is  an  ample  and  re- 
munerative  rate  for   the   service   rendered. 
That  such  freight  at  said  rate  is  eagerly  sought 
for  by  said  common  carrier.    That  such  rate  is- 
an  established  rate,  and  has  been  maintained 
for  many  years  without  material  variation,  as 
will  appear  from  the  annexed  table  compiled 
from  published  tariffs  or  schedules  of  rates  for 
carrying  provisions  in  refrigerator  cars  from 
Chicago  to  New  York,  during  the  periods- 
named  from  June  15,  1881,  to  date  (the  rates  to- 
other eastern  points  being  in  like  proportion). 

Table  of  Bates  on  Meat  Provisions. 

Bate  per  100  ll>s^ 

26oents* 

80  " 

86  - 

80  •' 

86  •• 

26  - 

86  •• 

26  •• 

20  ♦• 

25  " 

80  •• 

85  •• 
80  •• 

86  " 
80  •♦ 


Date  in  effect 


June  15. 188L  to  March  18. 1882    -      - 
March  18. 1^  to  December  1. 1882  -      - 
December  1,1888,  to  April  23. 1883      - 
April  28. 1888.  to  November  26, 1883  -      - 
November  26. 1888.  to  January  6, 1884  - 
January  5. 1884,  to  January  14, 1884  - 
January  14. 1884,  to  March  14, 1884      - 
March  14, 1884,  to  March  22, 1884      -      - 
March  28. 1884.  to  June  24.  l^    -      • 
June  2471884,  to  July  21. 1884    ... 
July  21. 1884.  to  March  16, 1885     -       - 
March  10, 1885,  to  Novemer  28, 1886  -      - 
November  23, 1885,  to  December  20, 1886 
December  20. 1886,  to  April  1,1887   -      - 
April  1,1887,  to  date      .... 

The  above  shows  that  the  ayerage  rate  on* 
provisions  for  the  last  six  years  was  twenty* 
nine  cents  per  100  lbs. 

Your  petitioners  show  that  the  difference  be- 
tween the  rate  charged  on  dressed  beef,  sheep- 
and  hogs  and  that  on  meat  provisions  is  ex- 
cessive, unreasonable  and  unjust,  as  will  ap- 
pear by  a  comparison  of  the  difference  in  said 
rates  in  the  published  tariffs  of  railroads  doing^ 
the  same  business  from  the  same  initial  points 
to  southern  and  southeastern  points,  as  well  as^ 
eastern  points. 

Table  of  Bates  to  Southern  Points,  February  7. 1887- 


From    Chicago    and 
Union  Stock  Yards. 


To  Atlanta,  Cku    -    - 
To  Charleston.  S.  C- 
To  Macon,  Cku  >   -   - 
To  Montgomery*  Ala. 
To  Savannah.  Ga.   - 
To  Jacksonville,  Fla. 
To  Mobile,  Ala.  -   - 
To Pensacola, Fla.-  ■ 


Provisions  per 
100  lbs.  Boxed 
or  loose. 


24,000  per  car. 


24,000  per  car.. 


50  cents. 

46 

62 

45 

46 

46 

85 

48 


•« 


Fresh    meats. 

Per  100  lbs.  In 

refrigerator 

cars. 


55  cents. 

51 

57 

50 

51 

51 

40 

48 


.« 


t* 


i< 


•• 


Table  of  Bates  to  Ohio  Biver  Points,  April  6. 1887. 


Provisions  per 

From    Chicago    and 

100  lbs.    25,000 

Fresh   meats^ 

Union  Stock  Yards. 

per  car. 

per  100  lbs. 

To  Cincinnati  and  ad- 

jacent points    -   - 

14  cents. 

19  cents. 

To  Louisville    -    .   . 

16    •• 

21     •» 

To  Jeffersonville,  Ind. 

14    " 

19     •♦ 

To  New  Albany.  Ind. 
To  Bvansville,  Ind.  - 

14    " 

19     •* 

14     " 

19     " 

To  Cairo,  IlL  -  -  - 

14     •' 

19     ■ 

And  your  petitioners  further  show  thal^  the^ 
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excessive  difference  between  the  rate  to  east- 
em  points  charged  on  dressed  beef,  sheep  and 
hogs  and  that  on  meat  provisions  is  an  just  and 
unreasonable  and  an  unusual  one,  as  will  ap- 
pear from  the  following  table  showing  rates 
made  by  western  roads  on  the  same  kind  of 
property  taken  under  similar  circumstances 
and  conditions,  and  transported  from  Omaha 
to  Chicago: 

Table  of  Bates  from  Omaha  to  Chloa^. 

On  the  Following  Freight  in  Ref  riirerator  Can  In 
Car  Loads.  May  8.  1887. 


Provisiona    -   - 
Dressed  beef  - 
Dressed  hogs   - 


ao  cents. 

80  £8-100  cents. 

26  cents. 


Per  100  lbs. 

M 


From  the  foregoing  table  of  rates  charged 
by  southern  and  western  roads  it  will  be  seen 
that  said  roads  regard  a  difference  in  rates  on 
dressed  beef,  sheep  and  hogs  over  meat  pro- 
visions of  from  twenty  eight  one  hundreaths 
of  one  cent,  per  100  Ibis.,  to  not  over  five  cents 
per  100  lbs.,  as  remunerative,  and  have  so  re- 
garded it  for  years;  in  addition  to  which  the 
railway  commissioners  of  Illinois,  after  investi- 
gation, have  classified  "fresh  meat  in  refrig- 
erator cars,  cars  to  be  iced,  loaded  and  un- 
loaded by  owner,  in  straight  or  mixed  car 
loads,  minimum  weight  20.000  pounds,  fourth 
class,"  which  is  the  same  classification  as  made 
by  them  of  meats,  dried  or  salted  in  bulk,  in 
car  loads;  thus  adding  the  weight  of  their 
judgment  to  the  practice  of  such  railroads  as 
are  untrammeled  by  any  combination  to  com- 
pel the  charging  of  an  unjust  and  burdensome 
rate  for  the  transportation  of  said  dressed 
meats. 

As  further  showing  that  the  present  rates  on 
dressed  beef,  sheep  and  hogs,  as  compared 
with  the  rates  on  meat  provisions  charged  by 
said  common  carrier,  are  unjust  and  unrea- 
sonable, your  petitioners  call  the  attention  of 
the  Commission  to  the  published  tariffs  of  said 
common  carrier,  making  the  difference  be- 
tween dressed  hogs  in  common  cars  and  dressed 
hogs  in  refrigerator  cars  five  cents  per  100  lbs. ; 
thus  establishing,  by  their  own  published 
tariffs,  that  the  difference  in  transporting  the 
same  class  of  freight  from  said  Initial  to  said 
terminal  points,  even  if  loaded  in  different 
kinds  of  cars,  should  not  be  more  than  five 
cents  per  100  lbs.  (See  Special  Joint  Tariff 
No.  60,  issued  February  1,  1887.)  The  rate 
therein  on  dressed  hogs  in  common  cars  is 
sixty  cents  per  100  lbs.,  and  in  refrigerator 
cars  sizty-five  cents  per  100  lbs.,  although  the 
rates  charged  in  both  cases  are  excessive,  un- 
jast  and  unreasonable.  That  a  difference  of 
five  cents  per  100  lbs.  in  such  cases  has  been 
considered  ample  by  railroad  companies  is 
further  shown  by  the  following  quotation 
from  *  'Joint  Through  Freight  Tariff  and  Classi- 
fication No.  20,  from  Cnicago  to  Southern 
Points,  in  effect  February  7,  1887:" 

"Fresh  beef  or  other  meat,  and  poultry  re- 
leased, in  mixed  car  loads  or  in  straight  car 
loads  of  each,  will  be  charged  for  24,^  lbs. 
at  five  cents  per  100  lbs.  higher  than  class  B;" 
i,  d.,  provision  rates. 

From  said  tariff  it  will  appear  that  the  Chi- 
cago, St  Louis  &  Pittsburgh  R.  Co.,  one  of 
the  railroads  which  have  established  and  are 
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maintaining  in  conjunction  with  said  Lake 
Shore  &  Mfchigan  Southern  R  Co.  said  unjust- 
and  unreasonable  rates,  carries  the  same  prod- 
ucts over  its  own  lines  of  railway  from  the' 
same  initial  point,  under  like  circumstances 
and  conditions,  to  southern  and  southeastern 
points,  at  a  difference  between  said  kinds  of 
freight  of  only  five  cents  per  100  lbs. ,  as  shown 
by  its  publi^ed  tariffs;  while  the  difference* 
made  by  the  same  road  from  the  same  initial 
point  to  eastern  points  is  thirty-five  cents  per 
100  lbs. 

8.  That  said  common  carrier  requires  that 
when  meat  provisions  and  products  other  than 
dressed  beef,  sheep  and  hogs  are  loaded,  either' 
loose  or  in  boxes,  in  refrigerator  cars  with 
dressed  beef,  sheep  or  hogs,  the  said  products- 
shall  take  the  dressed  beer  rate,  although  when 
said  meat  provisions  and  products  are  carried 
separately  in  refrigerator  cars  In  car  load  lots, 
the  said  common  carrier  charges  tiiirty  centr 
per  100  lbs.  therefor,  so  that  wnen  said  articles 
are  carried  in  refrigerator  cars  in  which  there 
is  dressed  beef,  sheep  or  hogs,  the  said  com- 
mon carrier  charges  from  Chicago  to  New 
York  thirty-five  cents  per  100  lbs.  more,  or 
sixty-five  cents  per  100  lbs. ,  on  said  meat  prod- 
ucts and  provisions,  and  that  said  rate  so  ex- 
acted upon  other  meat  provisions  in  a  car' 
in  which  there  is  dressed  beef,  sheep  or  ho^s, 
is  a  higher  rate  than  that  charged  for  other  like' 
kinds  of  property  under  substantially  similar 
circumstances  and  conditions. 

That  the  above  practice  is  arbltrarv  and  un- 
just and  contrary  to  the  rules  and  customs, 
of  railways,  and  contrary  to  the  practice  of 
some  of  the  eastern  roaas,  which  carry  the' 
same  articles  over  their  own  rails  from  the' 
same  i>oint  to  different  destinations,  is  f  urUier 
illustrated  by  the  folloMring  quotation  from" 
above    '•Joint  Through  Freight   Tariff  and 
Classification  No.  20:'^  "Special  note  No.  1. 
Fresh  beef  or  other  meat,  and  poultry  released, 
in  mixed  car  loads,  or  in  straight  car  loads  of 
each,  will  be  charged  for  24,000  lbs.,  at  fiver 
cents  per  100  lbs.,  higher  than  class  a;"  i,  e,^ 
provision  rates. 

9.  Your  petitioners  further  represent  that- 
the  present  rates  demanded  by  said  common* 
carrier  for  the  transportation  of  dressed  beef, 
sheep  and  hogs,  as  hereinbefore  set  forth,  Buh* 
ject  that  particular  description  of  traffic  to  an 
unjust  and  unreasonable  aisadvantage. 

10.  That  direct  damage  is  being  done  your 
petitioners  by  reason  of  the  premises. 

Therefore,  your  petitioners  have  elected  to 
apply  to  this  honorable  Commission  and  ask 
that  a  statement  of  the  charges  herein  made  be 
forwarded  to  said  common  carrier,  and  that 
said  common  carrier  be  called  upon  to  satisfy 
this  complaint,  and  to  cease  ana  desist  from 
the  violations  of  law  herein  complained  of,  and 
to  make  and  establish  its  maximum  rates  for 
the  carriage  of  dressed  beef,  sheep  and  hogs, 
as  aforesaid,  reasonable  and  just,  and  not  to' 
exceed    the    rates    by    it   charged   for   the 
transportation  of  other  like  kinds  of  property 
tinder  substantially  similar  circumstances  and 
conditions,  and  to  make  reparation  to  your' 
I>etitioners  for  the  damage  aone  them  by  reaj. 
son  of  the  violation  of  law  complained  ox 
herein,  as  shall  be  determined  by  this  honor^^ 
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able  Commission,  or  to  answer  this  complaint 
within  a  reasonable  time  to  be  fixed  by  this 
Commission. 


Your  petitioners  pray  for  such  other  and 
further  relief  as  this  honorable  Commission 
may  deem  proper. 


UNITED  STATES  SUPREME  COURT. 


WESTERN  UNION  TELEGRAPH  COM- 
PANY,  Plff,  in  Err., 

William  PENDLETON. 

(From  Lawyers'  ed.  U.  8.  Reports.  Book  80.) 

1.  InteiH^onrse  by  telegraph  between  the 
States  is  interstate  eonuneree. 

'2.  A  State  ha49  no  authority  to  regpilate 

the  transmission  of  telegraphic  mes- 
sages into  other  States  and  their  deliy- 
ery  therein. 

B.The  Statute  of  Indiana,  Tdiieh  at- 
tempts to  regulate  (the  mode  in  which 
messages  sent  by  telegraphic  companies 
doing  DUBiness  in  said  S  tate  shaU  be  de- 
liyei^  in  other  States,  is  void,  such 
regulation  beins  an  interference  with 
the  freedom  of  interstate  commerce. 

(Argued  AprU  27,  Decided  May  S7, 1887.) 

r'  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana.    B^>er9ed, 

Statement  of  the  case  by  Mr,  Justice  Field: 
The  Statute  of  Indiana  declares  that  "Eveiy 
electric  telegraph  company,  with  a  line  of  wires 
wholly  or  partly  in  tms  State,  and  engaged  in 
telegraphing  for  the  public,  shall,  dming  the 
usual  office  hours,  receive  dispatches,  whether 
from  other  telegraphing  lines  or  from  individ- 
uals; and  on  payment  or  tender  of  the  usual 
charge,  accoraing  to  the  regulations  of  such 
company,  shall  transmit  the  same  with  impar- 
tiality and  good  faith,  and  in  the  order  of  time 
in  which  tney  are  received,  under  penalty,  in 
xis^ae  of  failure  to  transmit,  or  if  postponed  out 
,of  such  order,  of  one  hundred  dollars,  to  be  re- 
covered by  the  person  whose  dispatch  is  neg- 
lected or  postponed ;  Provided,  hotoever.  That 
arrangements  maybe  made  with  the  publishers 
of  newspapers  for  the  transmission  of  intelli- 
gence of  general  and  public  interest  out  of  its 
order,  and  that  communications  for  and  from 
officers  of  Justice  shall  take  precedence  of  all 
jothers."  Bee.  4176,  R.  S.  Ind.  1881.  And  that 
'  'Such  companies  shall  deliver  all  dispatches,  by 
messenger,  to  the  persons  to  whom  the  same 
are  addressed,  or  to  their  agents,  on  the  pay- 
ment of  any  charges  due  for  the  same ;  Pro- 
vided, Such  persons  or  agents  reside  wiUiin  one 
mile  of  the  telegraphic  station  or  within  the  ci^ 
or  town  in  which  such  station  is."  Sec.  4178, 
Id. 

The  present  action  is  brought  by  William 
Pendleton,  the  plaintiff  below,  to  recover  of 
the  Western  Union  Telegraph  Company  the 
penalty  of  $100  prescribed  oy  the  above  statute, 
for  failing  to  deliver  at  Ottumwa,  in  Iowa,  a 
message  received  by  it  in  Indiana  for  transmis- 
sion to  that  place.  The  complaint,  as  finally 
amended,  alleges  that  the  defendant  below,  the 
Western  Union  Telegraph  Company,  is  a  cor- 
poration organized  and  subsisting  under  the 
faws  of  Indiana,  with  a  line  of  vtdres  from 
^helbyville,  in  that  State,  to  Ottumwa,  in  Iowa; 


that  on  the  14th  of  April,  1888,  at  thirty-five 
minutes  past  5  o'clock  in  the  afternoon,  at 
which  time  the  Company  was  engaged  in  tele- 
graphing for  the  pubuc,  the  plaintiff  delivered 
to  its  agent  at  its  office  in  Shelbyville,  the  fol- 
lowing telegram  for  transmission  to  its  office 
in  Ottumwa,  viz. : 

''April  14th,  1888. 
To  Rosa  Pendleton;  care  James  Harker, 

near  city  graveyard,  Ottumwa,  Iowa. 
Have  you  shipped  things  ?    If  not,  don't 
ship.    Answer  qmck. 

Wm.  Pendleton ; " 

that  upon  its  delivery,  the  plaintiff  psld  the 
agent  sixty  cents,  being  the  amount  of  the 
charge  required  for  its  transmission  from  Shel- 
byville to  Ottumwa;  that,  without  any  fault  or 
interference  on  his  part,  the  Company,  after 
transmitting  the  message  to  Ottumwa,  where  it 
was  receivS  at  half  past  seven  in  the  afternoon 
of  that  day,  failed  to  deliver  it  either  to  Ro^ia 
Pendleton  or  to  James  Harker,  whereby  ibe 
plaintiff  sustained  damage,  and  the  defendant 
became  liable  for  $100,  under  the  Statute  of 
Indiana;  for  which  sum  plaintiff  demands  Judg- 
ment. 

To  this  Complaint  the  Company  answered, 
admitting  the  receipt  of  the  telegram  as  alleged, 
and  setting  up  that  it  transmitted  the  message 
with  impu*tiality  and  good  faith,  in  the  order 
of  time  m  which  it  was  received,  and  without 
delay,  to  its  office  in  Ottumwa,. Iowa,  where  it 
was  received,  as  alleged,  at  half  past  seven  of 
that  day;  that  James  Harker,  to  whose  care 
the  message  was  directed,  lived  more  than  one 
mile  from  the  telegraph  station  at  Ottumwa ; 
that,  in  accordance  with  the  usual  custom  of 
the  office,  the  message  was,  without  delay, 
placed  in  the  postoffice  of  that  town,  with 
proper  stamp  thereon,  and  duly  addressed;  and 
that  the  telegram  was  received  bv  the  person  to 
whom  it  was  addressed  on  the  following  morn- 
ing, April  15,  1888,  at  about  9  o'clock. 

The  answer  further  set  forth  that  the  duties 
and  liabilities  of  telegraph  companies  in  Iowa, 
and  the  transmission  and  delivery  of  the  tele- 
grams within  the  State,  are  regulated  bv  a  spe- 
ci£d  statute  of  that  State,  which  is  as  follows, 
viz.:  "Any  person  employed  in  transmitting 
messages  by  telegraph  must  do  so  without  un- 
reasonable delay;  and  anyone  who  willfully 
fails  thus  to  transmit  them,  or  who  intention- 
fdlj  transmits  a  message  erroneously,  or  makes 
known  the  contents  ofany  message  sent  or  re- 
ceived to  any  person,  except  him  to  whom  it  is 
addressed  or  to  his  agent  or  attorney,  is  guilty 
of  a  misdemeanor.  The  proprietor  of  a  tele- 
graph is  liable  for  all  mistakes  in  transmitting 
messages  ^ade  by  any  person  in  his  employ- 
ment, and  for  aU  damages  resulting  fr<Mn  a 
failure  to  perform  any  other  duties  reauired  by 
law;"  that  by  that  statute  the  defendant  was 
not  required  to  deliver  telegrams  by  messenger 
to  the  persons  to  whom  they  were  address^  ; 
that  in  the  Citv  of  Ottumwa  it  had  established 
a  certain  district  within  which  it  delivered  tel- 
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egrams  by  messenger ;  and  that  on  the  receipt 
o?  the  telegram  in  question  at  Ottumwa  it  was 
ascertained  that  Harker,  to  whose  care  it  was 
addressed,  did  not  reside  within  the  deliyery 
district,  but  outside  of  it,  and  more  than  one 
mile  from  the  defendant's  office,  and  that,  in 
accordance  with  the  custom  and  usage  of  the 
office,  and  in  order  to  facilitate  the  delivery  of 
the  message,  a  copy  of  the  telegram  was 
promptly  placed  in  the  postoffice  at  Ottumwa, 
with  proper  address,  and  delivered  as  stated 
above. 

To  this  answer  the  plaintift  demurred:  the 
Circuit  Court  of  the  iState  sustained  the  de- 
murrer; and,  the  defendant  electing  to  stand 
upon  its  answer,  judgment  was  rendered  for 
the  plaintiff  for  f  lOO,  which,  on  appeal  to  the 
Supreme  Court  of  the  State,  was  affirmed,  and 
the  Company  brings  the  case  here  for  review. 

Mtmen,  Ansustus  L.  Mason,  Jo9eph  E, 
MeDoruUd,  and  John  M,  Butler,  for  plaintiff  in 
error: 

The  business  of  telegraphing  from  one  State 
to  another  is  interstate  commerce,  within  the 
meaning  of  the  eighth  section  of  the  first  arti- 
cle of  the  Constitution  of  the  United  States. 

BefMoeola  Tel,  Co.  v.  Wettern  Union  Tel.  Co, 
96  U.  8. 1  (H:  708);  Telegraph  Co.  v.  Texas,  105 
U.  8.  460  (»8:  1067). 

The  power  of  Congress  to  regulate  Interstate 
commerce  is  exclusive  in  all  cases  where  the 
subject  over  which  the  power  is  exercised  is  in 
its  nature  national,  or  admits  of  one  uniform 
system  or  plan  of  regulation.  The  inaction  of 
Congress  upon  such  a  sublect  is  equivalent  to 
a  declaration  that  it  shall  be  free  from  all  state 
regulation  or  interference. 

OUmmt&r  Ferry. Co,  v.  Pa.  114  U.  S.  196  (29: 
158);  Brovon  v.  Houston,  114  U.  S.  622  (29: 257); 
Piekard  v.  Pullman  Southern  Car  Co,  117  U.  8. 
M  (29  -.  785) ;  Wabash,  8t.  L.  d  P.  B.  B.  Co,  v. 
Bl.  118  U.  8.  557  (30 :  244) ;  Wallina  v.  Mich. 
116  U.  8.  454  (29 :  698) ;  Corson  v.  Md,  120  U. 
8.  602  (80:  699);  Case  of  The  State  Freight  Tax, 
«2  U.  8.  15  Wall.  282  (21 :  146) ;  Cooley  v.  P^rt 
Wardens,  58  U.  8.  12  How.  299  (18  :  996) ;  OiU 
man  v.  PhUa.  70  U.  8.  8  WaU.  713  (18 :  96) ; 
Ball  V.  Be  Cuir,  95  U.  8. 485  (24:  547),  on  page 
497  (551);  B.  B,  Co,  v.  Eusen,  95  U.  8. 465  (24: 
527}. 

The  subject  over  which  the  power  of  regula- 
tion is  attempted  to  be  exercised  in  this  case  is 
In  its  nature  national  and  properlv  admits  only 
of  one  uniform  system  or  plan  of  regulation. 

Telegraph  Co.  v.  Texas,  105  U.  8.  460,  466 
<24 :  106<,  1068). 

Acts  rendered  penal  by  law  are  penal  only 
l)ecause  the  law  of  the  place  where  committed 
makes  them  so. 

Oraham  v.  Monsergh,  22  Yt.  548;  Biehardson 
T.  Burlington,  83  N.  J.  L.  192;  Slack  v.  Oibbs,  14 
Yt.  857;  WhitfordY.  Panama  B.B.  Co.  23N.Y. 
465;  Story,  Cont,  Law,  §§  18. 20;  Hutchinson, 
Carriers,  fc$  777;  NashviUe  etc.  B.  B.  Co.  v.  Eahin, 
6  Cold.  (Tenn.)  582;  Crowley  v.  Panama  B,  B. 
Co.  30  Barb.  99;  Leonard  v.  Steam  Nav,  Co,  84 
K.Y.  48;  SheddT.  Moran,  10  Bradw..618. 

(No  counsel  appeared  for  defendant  in  error.) 

Mr.  Justice  Field,  after  stating  the  case  as 
«bove,  delivered  the  opinion  of  the  court,  as 
follows: 

Tlie  contention  of  the  Western  Union  Tele- 
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graph  Company  is  that  the  law  of  Indiana  is  in 
conflict  with  the  clause  of  the  Constitution  vest- 
ing in  Congress  the  power  to  regulate  com- 
merce among  the  States. 

In  Telegraph  Co.  v.  Texas,  105  U.  8. 460  (26: 
1067),  it  was  decided  by  this  court  that  inter- 
course by  the  telegraph  between  the  States  is 
interstate  commerce.  Its  language  was :  "  A 
telegraph  company  occupies  the  same  relation 
to  commerce  as  a  carrier  of  messages  that  a 
railroad  company  does  as  a  carrier  of  goods. 
Both  companies  are  instruments  of  commerce, 
and  their  business  is  eommerce  itself.  They 
do  their  transportation  in  different  ways,  and 
their  liabilities  are  in  some  respects  different; 
but  they  are  both  indispensable  to  those  en- 
gaged to  any  considerable  extent  in  commer- 
cial pursuits." 

Although  intercourse  by  telegraphic  mes- 
sages between  the  States  is  thus  held  to  be  in- 
terstate conunerce,  it  differs  in  materisd  partic- 
ulars from  that  portion  of  commerce  wiUi  for- 
eign countries  and  between  the  States  which 
consists  in  the  carriage  of  persons  and  tiie  trans- 
X)ortation  and  exchange  of  commodities,  upon 
which  we  have  been  so  often  called  to  pass.  It 
differs  not  only  in  the  subjects  which  it  trans- 
mits, but  in  the  means  of  transmission.  Other 
commerce  deals  only  with  persons,  or  with  vis- 
ible and  tangible  things.  But  the  telep^ph 
transports  nothing  visible  and  tangible;  it  car- 
ries only  ideas,  wishes,  orders  and  mtelligence. 
Other  commerce  requires  the  constant  attention 
and  supervision  of  the  carrier  for  the  safety  of 
the  persons  and  property  carried.  The  message 
of  the  telegraph  passes  at  once  beyond  the  con- 
trol of  the  sender,  and  readies  the  office  to 
which  it  is  sent  instantaneously.  It  is  plain, 
from  these  essentially  different  characteristics, 
that  the  regulations  suitable  for  one  of  these 
kinds  of  commerce  would  be  entirely  inappli- 
cable to  the  other. 

In  the  consideration  of  numerous  cases,  in 
which  questions  have  arisen  relating  to  ordi- 
nary commerce  with  foreign  countries  and  be- 
tween the  States,  this  court  has  reached  certain 
conclusions  as  to  what  subjects  of  commerce 
Uie  regulation  of  Congress  is  exclusive,  and 
indicated  on  what  subjects  the  States  may  exer- 
cise a  concurrent  authority  until  Congress  inter- 
venes and  assumes  control.  Cooley  v.  Board  of 
Wardens,  53  U.  8.  12  How.  299  [18:996];  Gil- 
man  V.  Phila.  70  U.  S.  3  Wall.  713  [18:961; 
CrandaU  v.  Nevada,  78 U.S.  6  Wall. 35  [18:745J; 
Welton  V.  Missouri,  91  U.  a  275  [23:847];  Hen- 
derson V.  Mayor,  92  U.  8.  259  [23:543];  Inrnan 
Steamship  Co.  v.  Tinker,  94  U.  8.  238  [24:118]; 
Hall  V.  Be  Cuir,  95  U.  S.  485  [24:547];  Covnty 
of  Mobile  y.  Kimball,  102  U.  8.  691  [26:238f; 
Transportation  Co.  v.  Parkersburgh,  107  U.  9. 
691  [27:584];  Gloucester  Ferry  Co.  v.  Pa.  114 
U.  S:  196  r29:158];  Wahash,  St,  L.  &  P.  B.  Co. 
V.  lU,  118  U.  S.  557  [30:244];  and  Bobbins  v. 
Shdby  Tax,  Dist.  120  U.  8.  489,  493  [30:694]. 
But  with  reference  to  the  new  species  of  com- 
merce, consisting  of  intercourse  by  telegraphic 
messages,  this  court  has  only  in  two  cases  been 
called  upon  to  inquire  into  the  power  of  Con- 
gress and  of  the  State  over  the  subject.  In  Pen* 
saeola  Tel.  Co.  v.  Western  Union  Tel.  Co.  96  U. 
S.  1  [24:708],  this  court  had  before  it  the  Act 
of  Congress  of  July  24, 1866, 14  Stat,  at  L.  221, 
"To  aid  in  the  construction  of  telegraph  lines. 
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and  to  secure  the  use  of  the  same  for  postal, 
military  and  other  purposes;"  and  it  held  that 
the  Act  was  constitutional  so  far  as  it  declared 
that  the  erection  of  telegraph  wires  shoiJdd,  as 
against  state  interference,  be  free  to  all  who 
accepted  its  terms  and  conditions,  and  that  a 
telegraph  company  of  one  State  accepting  them 
could  not  be  excluded  by  another  State  from 
prosecuting  its  business  within  her  iuriscUction. 
In  Telegraph  Company  v.  Texas,  105  U.  S.  460 
[«<pro|,  from  the  opmion  in  which  we  have 
<|uoted  above,  it  was  held  that  a  statute  of  Texas 
imposing  a  tax  upon  every  message  transmitted 
by  a  telegraph  company  doine  business  within 
its  limits,  so  far  as  it  operated  on  messages  sent 
out  of  the  State,  was  a  regulation  of  foreign 
and  interstate  conmierce,  and.  therefore,  be- 
yond the  power  of  the  State. 

In  these  cases  the  supreme  authority  of  Con- 
gress over  the  subject  of  commerce  by  the  tele- 
fraph  with  foreign  countries  or  among  the 
tates  is  affirmed,  whenever  that  body  chooses 
to  exert  its  power;  and  it  is  also  held  that  the 
States  can  mipose  no  impediments  to  tiie  free- 
dom of  that  commerce.  In  conformity  with 
these  views  the  attempted  regulation  by  Indi- 
ana of  the  mode  in  which  messages  sent  by  tel- 
egraphic companies  doing  business  within  her 
limits  shall  be  delivered  m  other  States  cannot 
be  upheld.  It  is  an  impediment  to  the  freedom 
of  that  form  of  interstate  commerce,  which  is 
as  much  beyond  the  power  of  Indiana  to  inter- 
pose, as  the  imjwsition  of  a  tax  by  the  State  of 
Texas  upon  every  message  transmitted  by  a  tel- 
egraph company  within  her  limits  to  other 
States  was  beyond  her  jwwer.  Whatever  au- 
thority the  State  may  possess  over  the  trans- 
mission and  delivery  of  messages  by  telegraph 
companies  within  her  limits,  it  does  not  extend 
to  the  delivery  of  messages  in  other  States. 

The  object  of  vesting  the  power  to  regulate 
commerce  in  Congress  was  to  secure,  with  ref- 
erence to  its  subjects,  uniform  regulations 
where  such  uniformity  is  practicable,  airainst 
conflicting  state  legislation.  Such  conmctinc 
legislation  would  inevitably  follow  with  refe^ 
ence  to  tel^raphic  communications  between 
citizens  of  different  States,  if  each  State  was 


vested  with  power  to  control  ♦»^«n^  --*»--o„^ 
own  limits.  T>"^-«*«"ismission  of  intelli- 
livery  of  ViV<^^  public  interest  out  of  its 
mission,  w-  communications  for  and  from 
of  each  'atice  shall  take  precedence  of  all 


grams  respecting  the  sickness  or  death  of  rek^ 
fives. 

Indiana  also  requires  telegrams  to  be  deliv- 
ered by  messen^rs  to  the  persons  to  whom  they 
are  addressed,  u  they  reside  within  one  mile  of 
tlie  telegraph  station,  or  within  the  city  and 
town  in  which  such  station  is;  and  the  require- 
ment applies,  according  to  the  decision  of  its 
supreme  court  in  this  case,  when  the  delivery 
is  to  be  made  in  another  State.  Other  States 
might  conclude  that  the  delivery^  by  messenger 
to  a  person  living  in  a  town  or  city  being  many 
miles  in  extent  was  an  unwise  burden,  and  re- 
quire the  duty  within  less  limits;  but  if  the  law 
of  one  State  can  prescribe  the  order  and  man- 
ner of  delivery  in  another  State,  the  receiver  of 
the  message  would  often  find  himself  incurring 
a  penalty  because  of  conflicting  laws,  both  of 
wnich  he  could  not  obey.  Conflict  and  con- 
fusion would  only  follow  the  attempted  exer- 
cise of  such  a  power.  We  are  clear  tnat  it  does- 
not  exist  in  any  State. 

The  Supreme  Court  of  Indiana  placed  its  de- 
cision in  support  of  the  statute  principally  upon 
the  groimd  that  it  was  the  exercise  of  the  police 
power  of  the  State.  Undoubtedly,  under  the 
reserved  powers  of  the  State,  which  are  desig- 
nated under  that  somewhat  ambiguous  term  of 
police  i>owers,  regulations  may  be  prescribed 
by  the  State  for  the  good  order,  x>eace  and  pro- 
tection of  the  community.  The  subjects  upon 
which  the  State  may  act  are  almost  infinite;  yet 
in  its  regulations  with  respect  to  all  of  them 
there  is  this  necessary  limitation,  that  the  State 
does  not  thereby  encroach  upon  the  free  exer- 
cise of  the  power  vested  in  Congress  by  the 
Constitution.  Within  that  limitation  it  may 
undoubtedly  make  all  necespary  provisions  with 
respect  to  the  buildings,  poles  and  wires  of 
telegraph  companies  vfithm  its  jurisdiction 
which  the  comfort  and  convenience  of  the  com- 
munity may  require. 

It  follows  from  the  views  expressed  that  Mtf 
judgmeni  cf  the  court  beUno  mutt  be  reverted  arid 
the  cause  remandedfor  further  proceeding  n&t 
inconsistent  u>ith  this  opinion;  and  it  is  so  or- 
dered. 
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4.  Where  a  eabjeot  of  Intarstete  eom- 
m«r«a  fa  national  In  oharaoter,  or  ad- 
mits of  only  one  uniform  STStem  of  regu- 
lation, the  power  of  Coofpe^mm  Is  ex- 
eliulTei  ana  its  failure  to  make  ezpreBS 
reftolatlons  Indicates  Ite  will  that  the 
aaojeat  shall  be  free. 

-0.  If  a  atate  Btatats  Impofllns  a  t«at  up- 
__  ._, — ._._  ^- unconatltu- 


dieUon  of  the  State. 
The  oaae  of  the  Philadelphia  &  BeadingB. 
A  Co.  y.  Pennsi/lvania,  15  Wall  384, 
bk.  SI,  L.  ed.  164,  orlticised. 
(Aimed  ApiU  7, 1887.   Deolded  Hay  OT,  ISaT.I 

E[  ERROR  to  the  Bnpreme  Court  of  the  State 
etPemuylT&iiia,    Sawned. 

The  hlstOTT  and  facts  of  the  case  appear  in 
Ihe  opinion  of  the  court. 

JTr.Harton  P.  Henry,  for  plain  tift  in  error. 

JfOMM.  W.  S.  Kirkpatrlok,  Atty-Qen.  of 
AmM^hania  and  John  F,  Sanderson, 
Depuig  Atty-Gea.  of  Penntyltania,  for  defend- 
ant In  error. 

Mr.  Jwtiet  Bradlar  dellveied  the  opinion 
of  Uie  court : 

The  question  In  this  case  is  whether  a  State 
can  coDaUtutioually  impose  upon  a  ateamabip 
<»mpany,  incorptnated  under  its  laws,  a  tax 
upon  the  gross  receipts  of  such  company  derived 
fmm  the  transportation  of  persons  and  prop- 
erty by  sea,  between  diftere  ■  "'  ■ 
ana  from  foreign  countries. 

By  an  Act  of  the  L^islaiure  ui  i-eunsyi- 
Tanla,  passed  March  20, 1877,  it  was,  amongst 
other  things,  unacted  as  follows,  to  wit: 

■'  That  every  rtUlroed  company,  canal  com- 
pany, steamboat  company,  slack  water  naviga- 
tton  company,  transportation  company,  street 
passenger  railway  compaay,  and  eTciy  other 
company  now  or  hereafler  incorporated  by  or 
under  any  law  of  this  Commonwealth,  or  now 
or  heieaner  Incorporated  by  any  other  State, 
and  doing  bu^ess  in  this  Commoawealth,  and 
owning,  iterating,  or  leasing  to  or  from  another 
oorporatkin  or  company  any  railroad,  canal, 
alack  water  navigatioti,  or  street  passenger  rali- 
way,  or  other  device  for  the  triosportalion  of 
fright  or  passengers,  or  in  any  way  engaged  in 
the  businees  of  transporting  freight  or  passen- 
gen,  and  every  telegraph  company  incorpo- 
rated under  the  laws  of  tbia  or  any  other  Stale, 
and  doing  tnistnessin  this  Commonwealth,  and 
every  .express  company,  and  any  palace  car  and 
steeping  car  company,  Incorporated  or  nnin- 
coTporated,  doing  business  la  this  Commoa- 
wealth, shall  pay  to  the  Slate  Treasurer,  for  the 
Tise  of  the  CommoDWealtb  a  tax  of  eight  tenths 
of  1  percentnm  upon  the  gross  receipts  of  said 
comp«ny  for  tolls  and  transportation,  telegraph 
buaitKes,  or  exF^ess  business." 

A  aimllar  Act  was  passed  by  the  same  Legis- 
latiix«  on  the  Tth  of  Jnne,  18^. 

By  tbe  terms  of  these  Acts,  retunis  of  the 
yu—  recdpts  are  requln  '  -    '         '■ 
BOOtbs  to  tbe  audilorgi 


tax  ia  asMssed  by  lilm  and  charged  against  the 
company. 

Under  and  by  vlrtne  of  these  Acts,  tbe  Audi- 
r-General  of  the  State,  in  October,  1882, 
charged  the  appellaat,  the  Philadelphia  & 
Southern  Mail  Steamship  Company,  taxes  np- 
on  its  gross  receipts  fox  the  years  1877,1878, 
1879, 1880  and  1881,  all  of  which  receipts  were 
derived  from  freight  and  passage  money  be- 
tween the  Porta  ol  Philadelphia  and  Savann^, 
and  to  foreign  trade  from  Kew  Orleans,  and  a 
email  amount  for  charter  parties  in  the  like 
trade.  Tbe  tax  thus  charged  against  tbe  Com- 
pany for  the  five  years  in  question  amounted  to 
about  $6,600,  and,  with  accumulated  interest 
and  penalties,  to  over  $9,000.  After  serving 
the  account  upon  the  Company,  an  action  was 
brought  for  its  recovery  in  the  Common  Pleas 
of  Itauphin  County,  at  Hanisburg.  The  de- 
fendant pleaded  that  it  was  a  Steamship  Com- 
pany, "operating  sea  going  steamships  engaged 
to  the  busmess  of  ooean  traasportation  between 
different  States  of  the  United  Stateaand  be- 
tween the  United  States  and  foreign  countries; 
and  that  all  tbe  said  steamships  of  the  said  de- 
fendant were  duly  enrolled  or  registered  under 
the  laws  of  the  United  Stales  for  the  coasting 
~  foreign  trade  of  the  United  States;  and  that 
!  gross  receipts  so  returned  to  the  Auditor- 
General,  upon  which  atai  has  been  levied  by 
the  Commonwealth  of  Pennsylvania,  were  re- 
ceived by  defendant  for  freight  and  passengers 
carried  in  tbe  said  steamships  oa  the  ocean  and 
on  the  navigable  waters  of  the  United  States, 
between  the  Slate  of  Peonsylvauia  and  other 
States  of  the  United  Stales,  and  between  the 
States  of  the  United  States  and  forei^  coun- 
ties, and  for  the  charter  and  hire  of  the  said 
iteamships  to  other  parties  in  such  trade  and 
business;  and  that  no  part  of  the  s^d  gross  re- 
ceipts was  received  for  the  transportation  of 
freight  and  passengers  between  places  within  the 
State  of  Pennsylvania,  or  for  the  hire  and  use 
of  the  said  steamships  witliin  the  State  of  Penn- 
sylvania." 
On  the  trial  of  the  cause  tbe  parties  entered 
to  an  agreement  as  to  the  facts,  showing  the 
ros&  receipts  for  each  year,  in  each  branch  of 
._ie  Oompauy's  trade;  which  facts  supported 
the  allegations  o[  the  plea.  A  trial  by  jury 
was  dispensed  with,  and  the  court  gave  Judg- 
ment for  the  Commonwealth  for  the  principal 
of  tbe  tax  and  interest  from  the  time  of  com- 
mencing suit.  Exceptions  were  taken,  on  the 
ground  that  the  judgment  was  in  conflict  with 
Uie  clause  of  the  Constitution  of  the  United 
Stales  giving  to  Congress  the  power  to  regulate 
commerce  with  foreign  Nations  and  among  tbe 
several  Slates.  The  judgment,  being  removed 
by  writ  of  error  to  the  Supreme  Court  of  Penn- 
sylvania, was  affirmed  by  that  court;  and  its 
judgment  is  now  before  us  for  review. 

The  question  which  nnderlies  the  Immediate 
queetion  in  the  case  Is  whether  the  imposition 
of  the  tax  upon  the  Steamship  Company's  re- 
ceipts amounted  to  a  rcgulatioa  of,  or  an  inter- 
fereoce  with,  interstate  and  foreign  commerce, 
and  was  thus  in  conflict  with  the  power  grant- 
ed bv  the  Cooftitution  to  Congress^  The  tax 
tBS  levied  directly  upon  the  receipts  derived  by 
^  flnmoany  from  its  fares  and  freights  for 
>itation  of  persons  and  gw>ds  be~ 
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4.  Where  a  Bubjeot  of  Interstate  eoM- 
m«r«e  is  national  In  oharaoter,  or  ad- 
mits of  only  one  onlform  ajsiem  of  rega- 
latlon,  the  power  of  Congress  1b  ez- 
elnslTe;  and  Its  failure  to  make  expraBs 
reKolatlons  indicates  Its  will  tliat  the 
BObJeot  Bhall  be  free. 

5.  If  a  Bts,te  Bts-tnte  InposlmK  a  t»z  up- 
on IntorstKt*  conunere*  Is  nncODstitu- 
Uonal,  it  la  not  onred  by  Ineladlny  in 
its  proTielons  anl^eota  within  the  Jarla- 
dletlon  of  the  State. 

The  case  of  the  Philadelphia  &  Reading^- 
R,  Co.  Y.  Pennsylvania,  16  WaU.  384, 
bk.  21,  L.  ed.  164,  criticised. 
(Argued  JLVta  T,  1S8T.    Decided  May  »,  188T.) 

E  ERROR  lo  the  Supreme  Oourt  of  the  Slate 
itPennsylTaiiia.    Bawndd. 
The  hlstoiT  and  facta  of  the  case  appear  In 
Ihe  opinion  of  tbe  court. 
Mr.  Morton  P,  Henry,  for  plaintiff  Id  error. 
Xeun.  W.  8.  Kirkpatrick,  Alty-Gen.  of 
PenmglKinia    and   John   F.   Sanderson, 
Deputy  Atty-Cfen.  of  BmTi*y{i>ania,  fordefend- 

Jfr.  iuttiea  Bradley  dellTered  the  opinion 
«f  the  court : 

The  question  In  thlB  case  la  whether  a  State 
-can  constitutloually  impose  upoD  a  ateamship 
company.  Incorporated  under  ita  laws,  a  tax 
upon  tbe  gross  receipts  of  such  company  derived 
from  the  tranaportation  of  persons  and  prop- 
«rtf  bf  sea,  between  dtffereet  States,  and  to 
ana  from  f(»eign  countries, 

A  an  Act  of  the  L^islatuie    '  " 
paased  March  20, 1877,  it  i 

other  uiingB,  enacted  as  follows,  to  wit: 

"That  every  railmad  company,  canal  com- 
pany, Bteamboat  company,  slack  water  naviga- 
tion company,  transportation  company,  street 


under  any  law  of  this  Commonwealth,  or  now 
cr  hereafter  Incorporated  by  any  other  Slate, 
and  doing  biudness  In  this  Commonwealth,  and 
owning,  operating,  or  teasing  to  or  from  another 
corporation  or  company  any  railroad,  canal, 
■lack  water  navigatioo,  or  street  passenger  rail- 


tax  is  assessed  by  him  and  charged  against  the 
company. 

Under  and  by  vlrtae  of  these  A.cts.  tbe  Audi- 
tor-Oeneral  of  the  State.  In  October,  1882, 
charged  the  appellant  the  Philadelphia  A 
Southern  Hail  Steamship  Company,  taxes  up- 
on its  gross  receipts  for  the  years  1877, 1878, 
1878,  1880  and  1881,  all  of  which  receipts  were 
derived  from  freight  and  passage  money  be- 
tween the  Ports  of  Philadelphia  and  Ssvann^, 
and  In  foreign  trade  from  Hew  Orleans,  and  a 
small  amount  for  charter  parties  in  the  like 
trade.  The  tax  thus  charged  gainst  tbe  Com- 
pany for  the  Bre  years  In  questuHi  amounted  to 
about  f0,600,  and,  with  accumulated  interest 
and  penalties,  to  over  |9,000.  After  serving 
the  account  upon  the  Company,  an  action  was 
brought  for  Its  recovery  in  the  Common  Pleas 
of  Dauphin  Coonty,  at  Rarrlsburg.  Tbe  de- 
fendant pleaded  that  it  was  a  Steamship  Com- 
pany, "operating  BBS  going  steamships  enga^ied 
m  the  busmess  of  ooean  transportation  between 
different  States  of  the  United  States  and  be- 
tween the  United  States  and  fordgn  countries  i 
and  that  all  the  said  Bteamshipe  of  the  said  de- 
fendant wore  duly  enrolled  or  registered  under 
the  laws  of  tbe  United  States  for  the  coasting 
~~  foreign  trade  of  the  United  Btatesi  and  that 

i  gross  receipts  so  returned  te  the  Auditor- 
General,  upon  which  a  tax  has  been  levied  by 
the  Commonwealth  of  Pennsylvania,  were  re- 
ceived by  defendant  for  freight  and  passengers 
carried  in  the  said  st«amshlt«  on  the  ocean  and 
on  the  navigable  waters  of  the  United  Slates, 
between  tbe  State  of  Peonsylvania  and  other 
States  of  the  United  Stales,  and  between  the 
States  of  the  United  States  and  foreign  coun- 
'.ries,  and  for  tbe  charter  and  hire  of  the  said 
iteamships  to  other  parties  in  such  trade  and 
bustnessi  and  that  no  part  of  tbe  said  gross  re- 
ceipts was  received  tor  tbe  transportation  of 
freigbtaudpassengeisbetweenptaces  within  the 
Stale  of  Pennsylvania,  or  for  the  hire  and  use 
of  the  said  steanisbipswithin  the  State  of  Penn- 
^Ivania." 

On  the  trial  of  tbe  cause  the  parties  entered 
into  an  a^eement  as  to  the  facts,  showing  the 
gross  receipts  for  each  year,  in  each  branch  of 
Uie  Oompaoy's  trade;  which  facta  supported 
the  allegations  of  tbe  plea.  A  trial  by  jury 
was  dispensed  with,  ana  the  court  gave  Judg. 
meet  for  tbe  Commonwealth  for  the  principal 
of  tbe  tax  and  interest  from  the  time  of  com- 
mencing suit.  Exceptions  were  taken,  on  tbe 
ground  that  the  judgment  was  in  conflict  with 
She  clanse  of  the  Constitution  of  the  United 
States  giving  to  Congress  the  power  to  regulate 
commerce  with  foreign  Nations  and  among  tbe 
severe  Stales.  The  Judgment,  being  removed 
by  writ  of  error  to  the  Supreme  Court  of  Penn- 
sylvania, was  affirmed  by  that  court;  and  its 
judgment  is  now  before  us  for  review. 

The  question  which  underlies  tbe  Immediate 
question  in  the  case  Is  whether  the  Impodtion 
of  the  tax  npon  tbe  Steamship  Company's  re- 
ceipts amounted  to  a  regulation  of,  or  an  inter- 
ference with,  interstate  and  foreign  commerce, 
and  was  thus  In  confilM  with  the  power  grBn^ 
ed  br  the  Constitulion  to  Congieae?  The  lax 
was  levied  directly  upon  the  receipts  derived  by 
the  Company  from  Its  fares  and  freights  for 
the  transportation  of  persons  and  gwds  be- 
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and  to  secure  the  use  of  the  same  for  postal, 
military  and  other  purposes;"  and  it  held  that 
the  Act  was  constitutional  so  far  as  it  declared 
that  the  erection  of  telegraph  wires  should,  as 
against  state  interference,  he  free  to  all  who 
accepted  its  terms  and  conditions,  and  that  a 
telegraph  company  of  one  State  accepting  them 
could  not  he  excluded  hy  another  State  from 
prosecuting  its  business  within  her  jurisdiction. 
In  Tdegraph  Company  v.  Texa»,  105  U.  S.  460 
\mpr(i\,  from  the  opmion  in  which  wo  have 
quoted  aboTe,  it  was  held  that  a  statute  of  Texas 
imposing  a  tax  upon  every  message  transmitted 
by  a  telegraph  company  doing  business  within 
its  limits,  so  far  as  it  operated  on  messages  sent 
out  of  the  State,  was  a  regulation  of  loreign 
and  interstate  commerce,  and,  therefore,  be- 
yond the  power  of  the  State. 

In  these  cases  the  supreme  authority  of  Con- 
gress over  the  subject  of  conmierce  by  the  tele- 
graph with  foreign  countries  or  among  the 
States  is  afllrmed,  whenever  that  body  chooses 
to  exert  its  power;  and  it  is  also  held  that  the 
States  can  impose  no  impediments  to  the  free- 
dom of  that  commerce.  In  conformity  with 
these  views  the  attempted  regulation  by  Indi- 
ana of  the  mode  in  which  messages  sent  by  tel- 
egraphic companies  doin^  business  within  her 
limits  shall  be  delivered  m  other  States  cannot 
be  upheld.  It  is  an  impediment  to  the  freedom 
of  that  form  of  interstate  commerce,  which  is 
as  much  beyond  the  power  of  Indiuia  to  inter- 
pose, as  the  imposition  of  a  tax  by  the  State  of 
Texas  upon  every  message  transmitted  by  a  tel- 
egraph company  within  her  limits  to  other 
States  was  bevond  her  power.  Whatever  au- 
thority the  State  may  possess  over  the  trans- 
mission and  delivery  of  messages  by  telegraph 
companies  within  her  limits,  it  does  not  esctend 
to  the  delivery  of  messages  in  other  States. 

The  object  of  vesting  the  power  to  regulate 
commerce  in  Congress  was  to  secure,  with  ref- 
erence to  its  subjects,  uniform  regulations, 
where  such  imiformity  is  practicable,  against 
conflicting  state  legislation.  Such  conflicting 
legislation  would  inevitably  follow  with  refer- 
ence to  telegraphic  communications  between 
citizens  of  different  States,  if  each  State  was 
vested  with  power  to  control  tbotn*^  ueyl  its 
own  limits.  TV-*"'  manner  and  order  of  the  (_ 
livery  of  teUy^*"®*  ^  ^^^  as  of  their  trans- 
mission, ^L,:  t^^^T^^ry  according  to  the  judgment 
of  each  5«^^*®-  ^°^ia°a»  as  seen  by  its  law  given 
above^^as  provided  that  communications  for  or 

^^^w  "^"^  ""^  ^""^^'^  ^'^^  ^fee  precedence 
a$S^K  t^a^^arrangements  may  be  made  with  diS 
Jflishera  of  newspapers  for  the  tmnsmissioS  of 
intelligence  of  general  and  public  interest  out 
of  ite  order,  but  that  aU  other  meS^sM 
be  tra^mitted  in^  the  order  in  wffihey  are 
received;  and  punishes  as  an  offense  a  diSd 
of  thte  rule.  Her  attempt,  by  penal  stetS^ 
to  enforce  a  delivery  of  such  m^^^^ol^^r 
Sta^,  in  conformity  with  thTs^e  S 
hardly  fail  to  lead  to  collision  with  t&ir^S!r 

t^.  o'^"'  ®^^  ?^^*  weU  dkectlhat  teT 
grams  on  many  other  subjects  should  W 

^^^f^  ^"^  ^'"I"^  ^''^^  their  hrS^te  oZ 
some  of  these,  such  as  telegrams  for  the  attend 

ance  of  physicians  and  surgSns  iS  a^  of  ^d" 
den  sickness  or  accident,  telegrams  ^\Xr 
aid  in  cases  of  fire  or  other  cl^mity?^d^td  J 


grams  respecting  the  sickness  or  death  of  rek* 
uves. 

Indiana  also  requires  telegrams  to  be  deliv- 
ered by  messengers  to  the  persons  to  whom  they 
are  addressed,  if  they  reside  within  one  mile  of 
the  telegraph  station,  or  within  the  city  and 
town  in  which  such  station  is;  and  the  require- 
ment applies,  according  to  the  decision  of  its 
supreme  court  in  this  case,  when  the  delivery 
is  to  be  made  in  another  State.  Other  States 
might  conclude  that  the  delivery;  by  messenger 
to  a  person  living  in  a  town  or  city  being  many 
miles  in  extent  was  an  unwise  burden,  and  re- 
quire the  duty  within  less  limits;  but  if  the  law 
of  one  State  can  prescribe  the  order  and  man- 
ner of  delivery  in  another  State,  Uie  receiver  of 
the  message  would  often  find  himself  incurriDg 
a  penalty  because  of  conflicting  laws,  both  oi 
which  he  could  not  obey.  Conflict  and  con- 
fusion would  only  follow  the  attempted  exer- 
cise of  such  a  power.  We  are  clear  that  it  does 
not  exist  in  any  State. 

The  Supreme  Court  of  Indiana  placed  its  de- 
cision in  support  of  the  statute  principally  nppn 
the  groimd  that  it  was  the  exercise  of  the  police 
power  of  the  State.  Undoubtedly,  under  the 
reserved  powers  of  the  State,  which  are  desig- 
nated under  that  somewhat  ambiguous  term  of 
police  i>owers,  regulations  may  be  prescribed 
by  the  State  for  the  good  order,  peace  and  pro- 
tection of  the  community.  The  subjects  upon 
which  the  State  may  act  are  almost  infinite;  yet 
in  its  regulations  with  respect  to  all  of  them 
there  is  this  necessary  limitation,  that  the  State 
does  not  thereby  encroach  upon  the  free  exer- 
cise of  the  power  vested  in  Congress  by  the 
Constitution.  Within  that  limitation  it  mar 
undoubtedly  make  all  necessary  provisions  with 
respect  to  the  buildings,  poles  and  wires  of 
telegraph  companies  v^itmn  its  jurisdiction 
which  the  comfort  and  convenience  of  the  com- 
munity may  require. 

It  follows  from  the  views  expressed  that  <^ 
judgment  cf  the  court  below  muet  be  reverted  and 
the  cause  remandedfor  farther  proeeedingi  f^ 
inconeietent  wtth  thi$  opinion;  and  it  i»  to  or- 
dered. 
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■4.  Where  a  subject  of  Interstate  eom- 
Bar«e  is  national  in  charaoter,  or  ad- 
mite  of  only  one  nniform  system  of  rega- 
lation,  the  power  of  Congreae  is  ez* 
chialv*;  and  its  failnre  to  make  en>reBs 
refral&tions  indlcataa  its  will  that  the 
eabjeot  shall  be  free, 
f .  If  a  stAt*  atktnte  iMpoaing*  a  t*x  np- 
an  Interstate  eemmeree  Is  UDCOnstitn- 
tional,  it  is  not  enred  br  inelndln^  in 
ita  proTiflions  mbjeetairlthta  the  jnrla- 
dletlon  of  the  State. 
The  case  of  the  Philadelphia  &  BeadingB. 
S,  Co.  T.  Pennsylvania,  IS  Wall.  864, 
bt  21,  L.  ed.  184.  criUcIsed. 
UrruBd  April  T,  1S8T.    Decided  Mv  tT.  ISWO 

P\  ERROR  to  the  Supreme  Court  oltbe  State 
ofPennaylvaoia.    Be»»ndd. 
Tbe  histoiy  aud  facta  of  the  case  appear  in 
Ihe  opinion  of  the  court 
Jfr.Marton  P,  Henry,  for  plaisUff  in  error. 
Memt.  W.  S.  Kirkpatrick,  Ally-Gen.  of 
fi^tughatiia    and   John  F.   Sanderson, 
Depatji  Atty-Gen.  of  Penntylvania,  fordefend- 
.uit  ia  error. 

Mr.  Juetiee  Bradler  delivered  the  opinion 
of  the  court : 

The  question  In  thia  case  la  whether  a  State 
■can  constkutionallT  Impose  upon  a  ateamship 
'Company,  incorporated  under  Its  taws,  a  tax 
upon  the  gross  recelpta  of  such  company  derived 
^m  the  transportation  of  persona  and  prop- 
■erty  by  aes,  between  different  States,  and  to 
ana  from  foreign  countries. 

Br  an  Act  of  the  LeKialatiire  of  Pennayl- 
Tanui,  paased  March  20, 1877,  It  was,  amongat 
other  things,  enacted  as  foUows,  to  wit: 

"  That  every  railroad  company,  canal  com- 
pany-, steambost  company,  alack  water  naviga- 
tion company,  transportation  company,  atreet 
passenger  nulwsy  company,  and  every  other 
-company  now  or  hereafter  incorporated  by  or 
under  any  law  of  thia  Commonwealth,  or  now 
or  bereafter  incorporated  by  any  other  State, 
and  doing  buabiess  In  this  Commonwealth,  and 
owning,  operating,  or  leaalng  to  or  from  another 


tax  !■  aaaesaed  by  him  and  charged  agalnat  the 
company. 

Under  and  by  virtue  of  these  Acts,  tbe  Audl- 
tor-Qeneral  of  the  State,  in  October,  1863. 
charged  the  appellant,  the  Philadelphia  & 
Southern  Mall  Steamship  Company,  taxes  up* 
ODitaKTOas  receipts  for  the  yeara  1877,16™, 
1670,  1660  and  1881,  all  of  which  receipts  were 


and  in  foreign  trade  from  Hew  Orleaua,  aud  a 
small  amount  for  charter  parties  In  the  like 
trade.  The  tax  thus  charged  against  the  Com- 
pany  for  the  five  yeara  in  queation  amounted  to 
about  $6,500,  and,  with  accumolated  interest 
and  penaltlea,  to  over  |9,000.  After  serving 
the  account  upon  the  Company,  an  action  was 
brought  for  ita  recovery  In  the  Common  Pleas 
of  Bauphin  County,  at  Harrlaburg.  The  de- 
fendant pleaded  that  It  was  a  Steamship  Com- 
pany, "operatiogaeagoingateamahipsengaged 
in  the  busineas  of  ocean  transportation  between 
diSerent  States  of  the  United  States  and  be- 
tween the  United  States  and  foreign  countries; 
and  that  all  tbe  said  steamahlpa  oi  the  said  de- 
fendant were  duly  enrolled  or  registered  under 
the  laws  of  the  United  States  for  the  coastiog 
or  foreifiin  trade  of  the  United  States;  and  that 
the  gross  recdpts  ao  returned  to  tbe  Auditor- 
General,  upon  which  a  tax  has  been  levied  by 
the  Commonwealth  of  PenQsylvaoia,  were  re- 
ceived by  defendant  for  freight  and  passengers 
carried  in  the  said  Bteamshlps  on  tbe  ocean  and 
on  the  navigable  waters  of  the  United  Stalea, 
between  the  State  of  Pennaylvania  aud  other 
States  of  the  United  States,  and  between  tlie 
States  of  the  United  States  and  forelfcn  coun- 
triea,  and  for  tbe  charter  and  hire  of  the  said 
steatnshipa  to  other  partiea  in  such  trade  aitd 
business;  and  that  no  part  of  the  said  groas  re- 
ceipts was  received  for  tbe  transportation  of 
freight  and  passengers  between  places  wltbln  the 
State  of  FeQDsylvaaia,  or  for  the  hire  aod  use 
of  the  said  steamsblpa  wlthio  tbe  State  of  Penn- 
aylvuiia." 

On  the  trial  of  the  cause  the  parties  entered 
into  an  agreement  as  to  tbe  facts,  showing  the 
■  "  T  each  year.  In  each  branoi  of 
trade;  which  facta  aupported 
of  the  plea,  A  trial  by  jury 
ritb,  ana  the  court  gave  Judg- 
immonwealth  for  the  principal 
nteresl  from  the  time  of  com- 
EzceptioDs  were  taken,  on  the 
Judgment  was  in  (»nflict  with 
lie  Constitution  of  the  United 
Congress  the  power  to  regulate 
foreign  Nations  and  among  the 
The  judgment,  being  removed 
;  to  the  Supreme  Court  of  Penu* 
iffirmed  by  that  court;  and  ita 
w  before  ua  for  review, 
which  underlies  the  Immediate 
case  Is  whether  the  imposition 
I  the  Steamship  Company's  re- 
d  to  a  regulation  of,  or  an  inler- 
oteratste  and  foreign  commerce, 
a  conflict  with  the  power  graol- 
Utution  to  Congress?  The  tax 
ctly  upon  the  receipta  derived  by 
from  Its  fares  and  freights  for 
lion  of  persona  and  goods  he- 
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and  to  secure  the  use  of  the  same  for  postal, 
military  and  other  purposes*/'  and  it  held  that 
the  Act  was  constitutional  so  far  as  it  declared 
that  the  erection  of  telegraph  wires  should,  as 
against  state  interference,  be  free  to  all  who 
accepted  its  terms  and  conditions,  and  that  a 
teleeraph  company  of  one  State  accepting  them 
could  not  be  excluded  by  another  state  from 
prosecuting  its  business  within  her  jurisdiction. 
In  Telegraph  Company  v.  Texas,  105  U.  S.  460 
\mpra\  from  the  opmion  in  which  we  have 
quoted  above,  it  was  held  that  a  statute  of  Texas 
imposing  a  tax  upon  every  message  transmitted 
by  a  telegraph  company  doing  business  within 
its  limits,  so  far  as  it  operated  on  messages  sent 
out  of  the  State,  was  a  regulation  of  foreign 
and  interstate  commerce,  and,  therefore,  be- 
yond the  power  of  the  State. 

In  these  cases  the  supreme  authority  of  Con- 
gress over  the  subject  of  commerce  by  the  tele- 
graph with  foreign  countries  or  among  the 
States  is  affirmed,  whenever  that  body  chooses 
to  exert  its  power;  and  it  is  also  held  that  the 
States  can  impose  no  impediments  to  the  free- 
dom of  that  commerce.  In  conformity  with 
these  views  the  attempted  regulation  by  Indi- 
ana of  the  mode  in  which  messages  sent  by  tel- 
egraphic companies  doin^  business  within  her 
limits  shall  be  delivered  m  other  States  cannot 
be  upheld.  It  is  an  impediment  to  the  freedom 
of  that  form  of  interstate  commerce,  which  is 
as  much  beyond  the  power  of  Indiana  to  inter- 
pose, as  the  imposition  of  a  tax  by  the  State  of 
Texas  upon  every  message  transmitted  by  a  tel- 
egraph company  within  her  limits  to  other 
States  was  beyond  her  power.  Whatever  au- 
thority the  State  may  possess  over  tiie  trans- 
mission and  delivery  of  messages  by  telegraph 
companies  within  her  limits,  it  does  not  extend 
to  the  delivery  of  messages  in  other  States. 

The  object  of  vesting  the  power  to  regulate 
commerce  in  Congress  was  to  secure,  with  ref- 
erence to  its  subjects,  uniform  regulations, 
where  such  uniformity  is  practicable,  a^nst 
conflicting  state  legislation.  Such  conflicting 
legislation  would  inevitably  follow  with  refer- 
ence to  telegraphic  communications  between 
citizens  of  different  States,  if  each  State  was 
vested  with  power  torontjoLt^^ra^ljKiwyl.its 
own  limits.  Ty^^rveTdSSni^T  and  order  of  the  d«. 
livery  of  teb  ptffirams,  as  well  as  of  their  trans- 
mission, ^t  <*uld  vary  according  to  the  judgment 
of  each  j^potate.  Indiana,  as  seen  by  its  law  given 
above  S#>  ^  provided  that  commimications  for  or 
froic^  officers  of  justice  shall  take  precedence 
aspad  that  arrangements  may  be  made  with  oubl 
;^  lishers  of  newspapers  for  the  transmission  of 
^y     intelligence  of  general  and  public  interest  out 

of  Its  order,  but  that  aU  other  messages  shdl 

received;  and  punishes  as  an  offense  a  disregard 

to  enforce  a  delivery  of  such  messages  in  other 
Sta^,  m  conformity  with  thisfule,  could 
hardly  fan  to  lead  to  collision  with  t&ir  sSi^ 
utes.  Other  States  might  weU  direct  that  tele- 
grams  on  many  other  subjects  should  have 
precedence  m  delivery  within  their  limits  over 
some  of  these,  such  as  telegrams  for  the  attend- 

So^i  i£^^"^°^  ??^  surgeons  in  case  of  sud- 
den  sickness  oir  accident,  telegrams  caUing  for 
aid  in  cases  of  fire  or  other  calamity,  andW 


grams  respecting  the  sickness  or  death  of  rek-* 
tives. 

Indiana  also  requires  telegrams  to  be  deliv- 
ered  by  messengers  to  the  persons  to  whom  they 
are  addressed,  u  they  reside  within  one  mile  of 
the  telegraph  station,  or  within  the  city  and 
town  in  which  such  station  is;  and  the  require- 
ment applies,  according  to  the  dedsion  of  its 
supreme  court  in  this  case,  when  the  delivery 
is  to  be  made  in  another  State.  Other  States 
might  conclude  that  the  delivery  by  messenger 
to  a  person  living  in  a  town  or  city  being  mAny 
miles  in  extent  was  an  unwise  burden,  and  re- 
quire the  duty  within  less  limits;  but  if  the  law 
of  one  State  can  prescribe  the  order  and  man- 
ner of  delivery  in  another  State,  the  receiver  of 
the  message  would  often  find  himself  incurring 
a  penalty  because  of  conflicting  laws,  both  of 
which  he  could  not  obey.  Conflict  and  con- 
fusion would  only  follow  the  attempted  exer- 
cise of  such  a  power.  We  are  clear  that  it  does* 
not  exist  in  any  State. 

The  Supreme  Court  of  Indiana  placed  its  de- 
cision in  support  of  the  statute  principally  upon 
the  ground  that  it  was  the  exercise  of  the  police 
power  of  the  State.  Undoubtedly,  under  the 
reserved  powers  of  the  State,  which  are  desig- 
nated under  that  somewhat  ambiguous  term  of 
police  powers,  regulations  may  be  prescribed 
by  the  State  for  the  good  order,  peace  and  pro- 
tection of  the  community.  The  subjects  i^wn 
which  the  State  may  act  are  almost  infinite;  yet 
in  its  regulations  with  respect  to  all  of  them 
there  is  this  necessary  limitation,  that  the  State 
does  not  thereby  encroach  upon  the  free  exer- 
cise of  the  power  vested  in  Congress  by  the 
Constitution.  Within  that  Ihnitation  it  may 
undoubtedly  make  all  necessary  provisions  with 
respect  to  the  buildings,  poles  and  wires  of 
telegraph  companies  T^tmn  its  jurLsdiction 
which  the  comfort  and  convenience  of  the  com- 
munity may  require. 

It  follows  from  the  views  expressed  that  th» 
judgment  of  the  court  below  muit  berevenedand 
the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion;  and  it  is  so  or- 
dered. 


PHILADELPHIA  &  SOUTHERN  MAIL 
'g^AMSHIP  COMPANY,  Plff.  in  Err., 


c. 


COMMdJE^^TH  OP  PENNSYLVANIA 
(Prom  Laf "'  ©d.  IT.  S.  Reports,  Bk.  300 

1  A  State  ^^^  constitationally  im* 
*  pose  upon  a"  af^»^P  oompaiiy:.  in- 
corporated undel*®  ^^/  i^  '*^" 
its  gross  i^ceipV:!^^^  ^\^Z 
transportation  of^i2£°*  ^1*^1^^ 
erty  by  sea,  betweei*«»«^Pj  S*****^ 
and  to  and  from  foreig^^^^^"^' 

2.  There»ulationoffltff"i*^**Jj 
receivable  for  the  tvmS^itlL^. 
persons  and  goods  betwS  ^5?^^ 
State.,  and  b^^n  ffit'Sf^^'^J^f 
eign  countries,  is  within  the  ^^  of 
Confess  equaUjr  with  the  regiX 
such  transportation  itself. 

8.  In  the  case  presented,  the  i        "^^ 
tion  can  not  be  regarded  as 


\i 
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4.  Where  a  subject  of  interstate  eom- 
meree  is  national  in  character,  or  ad- 
mits of  only  one  uniform  system  of  regu- 
lation, the  power  of  Conffress  is  ez- 
ehisiTe;  ana  its  failure  to  make  express 
regulations  indicates  its  will  that  the 
subject  shall  be  free. 

-5.  If  a  state  statute  imposinfi^  a  tax  up- 
on interstate  eonimeree  is  unconstitu- 
tional, it  is  not  eared  h^  inelnding^  in 
its  proYisions  snbjeets  within  the  Juris- 
dieUon  of  the  State. 

The  case  of  the  FhUadelphia  <&  Reading R. 
B.  Co.  Y.  Pennsylvania,  15  Wall.  284, 
bk.  21,  L.  ed.  164,  criticised. 

(Argued  April  7, 188T.   Decided  May  27,  1887.) 

P(  ERROR  to  the  Supreme  Court  of  the  State 
ofPenDsylYania.    Edf)er$ed. 
The  histoiY  and  facts  of  the  case  appear  in 
the  opinion  of  the  court, 
ifr .  Morton  P.  Henry,  for  plaintiff  in  error. 
Memre.  W.  S.  Kirkpatriek,  Aity-Qen,  cf 
F^nnvyVoania   and  John  F.  Sanderson, 
Deputy  AUy-Oen,  of  Pennsylvania,  for  defend- 
ant in  error. 

ifr.  Justice  Bradley  deliYered  the  opinion 
of  the  court : 

The  question  in  this  case  is  whether  a  State 
oan  constitutionally  impose  upon  a  steamship 
company,  incorporated  under  its  laws,  a  tax 
upon  the  gross  receipts  of  such  company  deriYed 
m>m  the  transportation  of  persons  and  prop- 
ertY  by  sea,  between  different  States,  and  to 
ana  from  foreign  countries. 

By  an  Act  of  the  Legislature  of  Pennsyl- 
Yanla,  passed  March  20, 1877,  it  was,  amongst 
other  things,  enacted  as  follows,  to  wit: 

"  That  cYcry  railroad  company,  canal  com- 
pany, steamboet  company,  slack  water  naYiga- 
tion  company,  transportation  company,  street 
passenger  railway  company,  and  eYery  other 
company  now  or  hereafter  incorporatea  by  or 
under  anj  law  of  this  Commonwealth,  or  now* 
or  hereafter  incorporated  by  any  other  State, 
and  doing  business  in  this  Commonwealth,  and 
owning,  operating,  or  leasing  to  or  from  another 
corporation  or  company  any  railroad,  canal, 
slack  water  naYigation,  or  street  passenger  raU- 
waY,  or  other  deYice  for  the  trmisportation  of 
f  relight  or  passengers,  or  in  anj  waY  engaged  in 
the  business  of  transporting  freight  or  passen- 
gers, and  erery  telegraph  company  incorpo- 
rated under  the  laws  of  this  or  any  other  State, 
snd  doing  business  in  this  Conmionwealth,  and 
eYery  jsxpress  company,  and  any  palace  car  and 
sleeping  car  company,  incoiporated  or  unin- 
corporated, doing  budness  m  this  Common- 
wealth, riiall  pay  to  the  State  Treasurer,  for  the 
!]se  iji  the  Conmionwealth  a  tax  of  eight  tenths 
of  1  per  centum  upon  the  gross  receipts  of  said 
'Company  for  toUs  and  transportation,  telegraph 
bosiiiess,  or  express  business." 

A  similar  Act  was  passed  hj  the  same  Legis- 
latare  on  the  7th  of  June,  1879. 

By  the  terms  of  these  Acts,  returns  of  the 
gross  receipts  are  required  to  be  made  eYery  six 
HHHiths  to  the  auditor-general,  upon  which  the 

Nora— Otmstttutionol  Icmo;  intorrtote  oomm«re«; 
iT0MMfcm  ofpow$r  of  Oonaren;  howjar  exetueine. 
See  CHouoestor  Fdrry  Co.  y.  Pa.  Hi  U.  a  bk.  20,  L. 
•ed.  168,  note. 
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tax  is  assessed  by  him  and  charged  against  the 
company. 

Under  and  by  Yirtue  of  these  Acts,  the  Audi- 
tor-Qeneral  of  the  State,  in  October,  1882. 
charsed  the  appellant,  the  Philadelphia  i 
SouthOTn  Mail  Steamship  Company,  taxes  up- 
on its  eross  receipts  for  the  years  1877,1878, 
1879, 1880  and  1881,  all  of  which  receipts  were 
deriYed  from  freight  and  passage  money  be- 
tween the  Ports  of  Philadelphia  and  SaYannah, 
and  in  foreign  trade  from  New  Orleans,  and  a 
small  amount  for  charter  parties  in  the  like 
trade.  The  tax  thus  charged  against  the  Com- 
pany for  the  fiYe  years  in  question  amounted  to 
about  $6,500,  and,  with  accumulated  interest 
and  penalties,  to  OYer  $9,000.  After  serving 
the  account  upon  the  Company,  an  action  was 
brought  for  its  recoYery  in  the  Common  Pleas 
of  Dauphin  County,  at  Harrisburg.  The  de- 
fendant pleaded  that  it  was  a  Steamship  Com- 
panY,  "  operating  sea  going  steamships  engaged 
in  the  business  of  ocean  transportation  between 
different  States  of  the  United  States  and  be- 
tween the  United  States  and  foreign  countries; 
and  that  all  the  said  steamships  of  the  said  de- 
fendant were  duly  enrolled  or  registered  under 
the  laws  of  the  United  States  for  the  coasting 
or  foreign  trade  of  the  United  States;  and  that 
the  gross  receipts  so  returned  to  the  Auditor- 
Gteneral,  upon  which  a  tax  has  been  levied  by 
the  Commonwealth  of  PennsYlvania,  were  re- 
ceived by  defendant  for  f reig&t  and  passengers 
carried  in  the  said  steamships  on  the  ocean  and 
on  the  navigable  waters  of  the  United  States, 
between  the  State  of  Pennsylvania  and  other 
States  of  the  United  States,  and  between  the 
States  of  the  United  States  and  foreign  coun- 
tries, and  for  the  charter  and  hire  of  the  said 
steamships  to  other  parties  in  such  trade  and 
business;  and  that  no  part  of  the  said  gross  re- 
ceipts was  received  for  the  transportation  of 
freight  and  passengersbetween  places  within  the 
State  of  Pennsylvania,  or  for  the  hire  and  use 
of  the  said  steamships  within  the  State  of  Penn- 
sylvania." 

On  the  trial  of  the  cause  the  parties  entered 
into  an  a^eement  as  to  the  facts,  showing  the 
CTOSS  receipts  for  each  year,  in  each  branch  of 
tiie  Ck>mpany's  trade;  which  facts  supported 
the  allegations  of  the  plea.  A  trial  by  jury 
was  dispensed  with,  ana  the  court  gave  judg- 
ment for  the  Conmionwealth  for  the  principal 
of  the  tax  and  interest  from  the  time  of  com- 
mendng  suit.  Exceptions  were  taken,  on  the 
ffround  that  the  judgment  was  in  conflict  with 
me  clause  of  the  Constitution  of  the  United 
States  giving  to  Congress  the  power  to  regulate 
commerce  witii  foreign  Nations  and  among  the 
several  States.  The  judgment,  being  removed 
by  writ  of  error  to  the  Supreme  Court  of  Penn- 
sylvania, was  affirmed  by  that  court;  and  its 
judraient  is  now  before  us  for  review. 

llie  question  which  underlies  the  immediate 
question  in  the  case  is  whether  the  imposition 
of  the  tax  upon  the  Steamship  Company's  re- 
ceipts amounted  to  a  regulation  of,  or  an  inter- 
ference with,  interstate  and  foreign  commerce, 
and  was  thus  in  conflict  with  the  power  grant- 
ed bv  the  Constitution  to  Congress?  The  tax 
was  levied  directiy  upon  the  receipts  derived  by 
the  Company  from  Its  fares  ana  f reighto  for 
the  transportation  of  persons  and  goods  be- 
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tween  different  States,  and  between  the  States 
and  foreign;  countries,  and  from  the  charter 
of  its  vessels  which  was  for  the  same  purpose. 
This  transportation  was  an  act  of  interstate  and 
foreign  commerce.  It  was  the  carrying  on  of 
such  commerce.  It  was  that,  and  nothing  else. 
In  view  of  the  decisions  of  this  court,  it  cannot 
be  pretended  that  the  State  could  constitution- 
ally regulate  or  interfere  with  that  commerce 
itself.  But  taxing  is  one  of  the  forms  of 
regulation.  It  is  one  of  the  principal  forms. 
Taxing  the  transportation,  either  by  its  ton- 
nage, or  its  distance,  or  by  the  number  of  trips 
performed,  or  in  any  other  way,  would  cer- 
tainly be  a  regulation  of  the  commerce,  a 
restriction  upon  it,  9.  burden  upon  it.  Clearly, 
this  could  not  be  done  by  the  State  without  in- 
terfering with  the  power  of  Congress.  Foreign 
commerce  has  been  fully  regulated  by  Con- 
gress, and  any  regulations  imposed  by  the 
States  upon  that  branch  of  commerce  would  be 
a  palpable  interference.  If  Conjo^ress  has  not 
made  any  express  reflations  with  regard  to 
Interstate  commerce,  its  inaction,  as  we  have 
often  held,  is  equivalent  to  a  declaration  that  it 
shall  be  free,  in  all  cases  where  its  power  is  ex- 
clusive; and  its  power  is  necessarily  exclusive 
whenever  the  subject  matter  is  national  in  its 
character  and  properly  admits  of  only  one  uni- 
form system.  See  the  cases  collected  in  Bobbins 
V.  8he&p  Taxirvg  DUPrict,  120  U.  8. 489, 492, 498 
[80: 694].  Interstate  commerce  carried  on  by 
ships  on  the  sea  is  surely  of  this  character. 

If,  then,  the  commerce  carried  on  by  the 
plaintiff  in  error  in  this  case  could  not  be  con- 
stitutionally taxed  by  the'  State,  could  the 
fares  and  freights  received  for  transportation 
in  carrying  on  that  commerce  be  constitution- 
ally taxed?  If  the  State  cannot  tax  the  trans- 
portation, may  it,  nevertheless,  tax  the  fares 
and  freights  received  therefor?  Where  is  the 
difference ?  Looking  at  the  substance  of  things, 
and  not  at  mere  forms,  it  is  very  difQcult  to  see 
any  difference.  The  one  thing  seems  to  be  tan- 
tamount to  the  other.  It  would  seem  to  be 
rather  metaphysics  than  plain  logic  for  the 
state  officials  to  say  to  the  Compjany:  "  We 
will  not  tax  you  for  the  transportation  you  per- 
form, but  we  will  tax  you  for  what  yoi;  get 
for  performing  it."  Such  a  position  can  hard- 
ly be  said  to  1^  based  on  a  sound  method  of 
reasoning. 

This  court  did  not  so  reason  in  the  case  of 
Brown  v.  Maryland  *  215V .  S.  12  Wheat.  419  [6: 
678],  The  State  of  Maryland  required  all  im- 
porters of  foreign  goods,  and  other  persons  sell- 
vag  the  same  by  wnolesale,  bale  or  package,  to 
taie  out  a  license  and  pay  $50  therefor,  sub- 
ject to  a  penalty  and  forfeiture  for  selling 
without  such  license.  It  was  contended  on  the 
part  of  the  State  that  this  was  a  mere  tax  on 
the  occupation  of  selling  foreign  goods,  affect- 
ing only  the  person  and  not  the  importation  of 
the  ^oods  themselves,  or  the  occupation  of  im- 
I>ortm^  them.  Ohirf  Justice  Marshall  met  this 
objection  by  showing  that  the  attempt  to  regu- 
late the  sale  of  imported  goods  was  as  much  in 
conflict  with  the  power  01  Congress  to  regulate 
commerce  as  a  regulation  of  their  importation 
itself  would  be.  "If  this  power,"  said  he  (re- 
ferring to  the  power  of  Congress),  ''reaches 

*See  note  and  oases  dted,  L.  ed.    [Ed.] 


the  interior  of  a  State,  and  may  be  there  exer- 
cised, it  must  be  capable]of  authorizing  the  salo 
of  those  articles  which  it  introduces.  (Jommerce 
is  intercourse;  one  of  its  most  ordinary  ingredi- 
ents is  traffic.  It  is  inconceivable  that  the  power 
to  authorize  this  traffic,  where  given  in  the  most 
comprehensive  terms,  with  the  intent  that  lla 
efficacy  should  be  complete,  should  cease  at 
the  pomt  when  its  continuance  is  indispensable 
to  its  value.  To  what  purpose  should  the 
PQwer  to  allow  importation  be  ^ven,  unacoom- 
panied  with  the  power  to  authorize  a  sale  of 
the  thing  imported?  Sale  is  the  object  of  im- 
portation, and  is  an  essential  ingredient  of  that 
intercourse,  of  which  importation  constitutes  a 
part.  It  is  as  essential  an  ingredient,  as  indis- 
pensable to  the  existence  of  the  entire  thine, 
then,  as  importation  itself.  It  must  be  consia- 
ered  as  a  component  part  of  the  power  to  regu- 
late commerce.  Congress  has  a  right,  not  only 
to  authorize  importation  but  to  authorize  the 
Importer  to  sell.  *  *  *  Any  penalty  inflicted 
on  the  importer  for  selling  the  article  in  hia 
character  of  importer  must  be  in  oppposition 
to  the  Act  of  Congress  which  authonzee  im- 
portation. ♦  ♦  *  The  distinction  between  a 
tax  on  the  thing  imported,  and  on  the  person 
of  the  importer,  can  have  no  influence  on  this 
part  of  the  subject  It  is  too  obvious  for  contro- 
versy that  they  interfere  equally  with  the  power 
to  regulate  commerce."    pp.  440-448  [688]. 

The  application  of  this  reasoning  to  the  case 
in  hand  is  obvious.  Of  what  use  would  it  be  to 
the  ship  owner,  in  canying  on  interstate  and 
foreign  commerce,  to  have  the  right  of  trans- 
porting i)er8ons  and  go«>ds  free  from  State  in- 
terference if  he  had  not  the  equal  right  to 
charge  for  such  transportation  without  sudi 
intenerence  ?  The  very  object  of  his  engaging  in 
transportation  is  to  receive  pay  for  it.  If  the 
regulation  of  the  transportation  belongs  to  the 
power  of  Congress  to  regulate  commerce,  the 
regulation  of  fares  and  freights  receivable  for 
such  transportation  must  equally  belong  to 
that  power;  and  any  burdens  umposed  by 
the  State  on  such  receipts  must  be  m  conflict 
with  it.  To  apply  the  lanflpage  of  Chitfjus- 
Uce  Marshall^  fares  and  freights  for  transporta- 
tion in  carrymg  on  interstate  or  foreign  com- 
merce are  as  much  essential  iuCTedients  of  that 
commerce  as  transportation  itself. 

It  is  necessary,  however,  that  we  should  ex- 
amine what  bearing  the  cases  of  the  ^^lU 
Freight  Taa  and  BaUway  Orass  Beceipts,  re- 
ported in  15th  of  Wallace,  have  upon  the  ques- 
tion in  hand.  These  cases  were  much  quoted 
in  argument,  and  the  latter  was  confidently  re- 
lied on  by  the  counsel  of  the  Commonw^th. 
They  botn  arose  under  certain  tax  laws  of  Penn- 
sylvania. The  first,  which  is  reported  under 
the  title  of  Case  of  ths  State  FreigJU  Tax,  15 
Wall.  232  [21: 146],  was  that  of  tie  Reading 
Railroad  Company,  and  arose  under  an  Act 
passed  in  1864,  wmch  imposed  upon  every  rail- 
road, steamboat,  canal  and  slack  water  naviga- 
tion company,  a  tax  of  a  oertain  rate  per  ton  on 
every  ton  of  freight  carried  by  or  upon  the 
worKs  of  said  company;  with  a  proviso  direct- 
ing, in  substance,  that  every  company,  foreign 
or  domestic,  whose  line  extended  parUr  in 
Pennsylvania,  and  partly  in  another  State, 
should  pay  for  the  freight  carried  over  that 
portion  of  its  line  in  Pennsylvania,  the  same  aa 
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if  its  whole  line  were  in  that  State.  Under  this 
law  the  Reading  Railroad  Company  was  charged 
a  tax  of  $88,000  for  freight  transported  to  pomts 
within  Pennsylvania,  and  of  $46,000  for  that 
exported  to  points  without  the  State.  The  lat- 
ter sum  the  company  refused  to  pay;  and  the 
question  in  this  court  was  whether  that  portion 
of  the  tax  was  constitutional;  and  we  held  that 
it  was  not.  Mr,  Ju9tice  Strong  delivered  the 
opinion  of  the  court.  It  was  held  that  this  was 
not  a  tax  upon  the  franchises  of  the  companies, 
or  upon  their  property,  or  upon  their  business, 
measured  by  the  number  of  tons  of  freight  car- 
ried; but  was  a  tax  upon  the  freight  carried, 
and  because  of  its  carnage:  that  transportation 
is  a  constituent  of  commerce;  that  the  tax  was, 
therefore,  a  regulation  of  commerce,  and  a  reg- 
ulation of  commerce  among  the  States;  that 
the  transportation  of  passengers  or  merchan- 
dise from  one  State  to  another  is  in  its  nature 
a  matter  of  national  importance,  admitting  of 
a  uniform  system  or  plan  of  reflation,  and 
therefore,  unaer  the  rule  established  by  Gooley  v. 
Pm-tWardena. 6SJJ,  8. 12 How.  299 [18: 996], ex- 
clusively subject  to  the  legislation  of  Congress. 
The  inevitable  conclusion  was  that  the  tax  then 
in  question  was  in  conflict  with  the  exclusive 
power  of  Congress  to  regulate  commerce  among 
the  States,  and  was  therefore  unconstitutional. 
Referring  to  the  decision  in  Crandall  v.  Nemda^ 
78  U.  8.  6  Wall.  85  [18:  745],  in  which  this 
court  had  decided  that  a  State  cannot  tax  per- 
sons for  passing  through  or  out  of  it,  Jtisttoe 
Strong  said:  "  If  state  taxation  of  persons  pass- 
ing m>m  one  State  to  another,  or  a  state  tax 
upon  iDterstate  transportation  of  passengers,  is 
unconstitutional,  a  fortiori,  if  possible,  is  a 
state  tax  upon  the  carriage  of  merchandise  from 
State  to  State  in  conflict  with  the  Federal  Con- 
stitution. Merchandise  is  the  subject  of  com- 
merce. Transportation  is  essential  to  commerce; 
and  every  burden  laid  upon  it  is  pro  tanto  a  re- 
striction. Whatever,  therefore,  may  be  the 
true  doctrine  respecting  the  exclusiveness  of 
the  power  vested  in  Congress  to  regulate  com- 
merce tangng  the  States,  we  regard  it  as  estab- 
lished that  no  State  can  impose  a  tax  upon 
freight  transported  from  State  to  State,  or  upon 
the  transporter  because  of  such  transi)ortation." 
The  court  in  its  opinion  took  notice  of  the 
fact  that  the  law  was  general  Id  its  terms,  mak- 
ing^o  distinction  between  freight  transported 
wholly  within  the  State  and  mat  which  was 
destmed  to,  or  came  from,  another  State.  But 
it  wasj^eld  that  this  made  no  difference.  The 
law  might  be  valid  as  to  one  clas^  and  uncon- 
stitutional as  to  the  other.  On  this  subject 
Juitice  SCrong  said:  "The  State  may  tax  its 
internal  commerce,  but  if  an  Act  to  tax  inter- 
state or  foreign  commerce  is  unconstitutional, 
it  is  not  cured  by  including  in  its  provisions 
subjects  within  the  jurisdiction  of  the  State. 
Nor  is  a  rule  prescribed  for  carriage  of  goods 
through,  out  of,  or  into  a  State,  any  the  less  a 
r^ulation  of  transportation  because  the  same 
nue  may  be  appliea  to  carriage  which  is  whol- 
ly internal."  This  last  observation  meets  the 
argument  that  might  be  made  in  the  present 
case,  namely:  that  the  law  is  general  in  its 
terms,  and  taxes  receipts  for  all  transportation 
aHke,  making  no  discrimination  against  receipts 
for  interstate  or  foreign  transportation,  and 
hence  cannot  be  regarded  as  a  special  tax  on 
8. 


the  latter.  The  decision  in  the  case  cited  show& 
that  this  does  not  relieve  the  tax  f r6m  its  objec- 
tionable character. 

If  this  case  stood  alone,  we  should  have  no 
hesitation  in  saying  that  it  would  entirely  gov- 
ern the  one  before  us;  for,  as  before  said,  a  tax 
upon  fares  and  freights  received  for  transport 
tation  is  virtuallv  a  tax  upon  the  transportation 
itself.  But  at  the  same  time  that  the  Case  of 
State  Freight  Tax  was  decided,  the  other  case 
referred  to,  namely,  that  of  State  Tax  on  Bad' 
way  Oroes  Eeceipta,  was  also  decided,  and  the 
opinion  was  delivered  by  the  same  member  of 
the  court.  82  U.S.  15  Wall  284  [21: 164].  This 
was  also  a  case  of  a  tax  imposed  upon  the  Read- 
ing Railroad  Company.  It  arose  under  another 
Act  of  Assembly  of  Pennsylvania,  passed  in 
February,  1866,  by  which  it  was  enacted  that 
'*  In  addition  to  the  taxes  now  provided  by  law, 
every  railroad,  canal  and  transportation  com^ 
pany  incorporated  under  the  laws  of  this  Oom^ 
monwealth,  and  not  liable  to  the  tax  upon  in- 
come  under  existing  laws,  shall  pay  to  the 
Commonwealth  a  tax  of  three  fourtiis  of  1  -per 
centum  upon  the  gross  receipts  of  said  com- 
pany; the  said  tax  snaJl  be  paid  semiannually.'' 
Under  this  statute  the  accounting  officers  of 
Pennsylvania  stated  an  account  against  the 
Reading  Railroad  Company  for  tax  on  gross 
receipts  of  the  company  for  the  half  year  end- 
ing December  81,  1867.  These  receipts  were 
derived  partly  from  the  freight  of  goods  trans- 
ported wholly  within  the  State,  and  partly 
from  the  freight  of  goods  exported  to  points 
without  the  Stale,  which  latter  were  discrim- 
inated from  the  former  in  the  reports  made  by 
the  company.  It  was  the  tax  on  the  latter  re- 
ceipts  which  formed  the  subject  of  controversy. 
The  same  line  of  argument  was  taken  at  the 
bar  as  in  the  other  case.  This  court,  however, 
held  the  tax  to  be  constitutiona].  The  grounds 
on  which  the  opinion  was  based,  in  order  to 
distinguish  this  case  from  the  preceding  one, 
were  two:  first,  that  the  tax,  being  collectible 
only  once  in  six  months,  was  laid  upon  a  fund 
which  had  become  the  property  of  the  com- 
pany, mingled  with  its  other  property,  and  in- 
corporated into  the  general  mass  of  its  prop- 
erty, possibly  expended  in  improvements,  or 
otherwise  investea.  The  case  is  likened,  in  the 
opinion,  to  that  of  taxing  goods  which  have 
been  imported,  after  their  original  packages 
have  been  broken,  and  after  they  have  been 
mixed  with  the  mass  of  property  in  the  coun- 
try, which,  it  was  said,  are  conceded  in  Brown 
V,  Maryland  to  be  taxable. 

This  reasoning  seems  to  have  much  force. 
But  is  the  analogy  to  the  case  of  imported 
goods  as  peiiect  as  is  suggested?  When  the 
latter  become  mingle  with  the  general  mass 
of  property  in  the  State,  they  are  not  followed 
ana  singled  out  for  taxation  as  imported  goods, 
and  by  reason  of  their  being  imported.  If  they 
were,  the  tax  would  be  as  unconstitutional  as 
if  imposed  upon  them  whilst  in  the  original 
packages.  When  minded  with  the  general 
mass  of  property  in  the^tate  they  are  taxed  in 
the  same  manner  as  other  property  possessed 
by  its  citizens,  without  discrimination  or  par- 
tiality. We  held  in  Welton  v.  Missouri,  91  U. 
S.  275  [23:847]  that  goods  brought  hito  a  Stat« 
for  sale,  though  they  thereby  become  a  part  of 
the  mass  of  its  property,  cannot  be  taxed  lay 
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•reason  of  their  being  introduced  into  the  State, 
.or  because  they  are  the  products  of  another 
State.  To  tax  them  as  such  was  expressly 
£dd  to  be  unconstitutional.  The  tax  in  the 
present  case  is  laid  upon  the  gross  receipts  lor 
transportation  as  such.  Those  receipts  are 
followed  and  caused  to  be  accounted  for  by  the 
..Company,  dollar  for  dollar.  It  is  those  specific 
receipts,  ^or  the  amount  thereof,  which  is  the 
Bame  thing,  for  which  the  Company  is  called 
upon  to  pay  the  tax.  They  are  taxed  not  only 
because  they  are  money,  or  its  value,  but  be- 
.cause  they  were  received  for  transportation. 
No  doul^  a  ship  owner,  like  any  other  citizen, 
may'be  personally  taxed  for  the  amount  of  his 
property  or  estate,  without  regard  to  the  source 
from  which  it  was  derived,  whether  from  com- 
merce, or  banking,  or  any  other  employment. 
But  that  is  an  entirely  different  thing  from  lay- 
ing a  special  tax  upon  his  receipts  in  a  particu- 
lar employment.  If  such  a  tax  is  laid,  and  the 
receipts  taxed  are  those  derived  from  transport- 
ing goods  and  passengers  in  the  way  of  inter- 
state or  foreini  commerce,  no  matter  when  the 
tax  is  exacted,  whether  at  the  time  of  realizing 
the  receipts,  or  at  the  end  of  every  six  months 
or  a  year,  it  is  an  exaction  aimed  at  the  com- 
merce itself,  and  is  a  burden  upon  it,  and 
seriously  affects  it.  A  review  of  the  question 
convinces  us  that  the  first  ground  on  which  the 
^decision  in  State  Tax  onBaUway  Chrm  Beceipts 
was  placed  is  not  tenable;  that  it  is  not  sup- 
ported by  anything  decided  in  Brown  v.  Mary- 
land; but,  on  the  contrary,  that  the  reasoning 
in  ihaX  case  is  decidedly  againt  it. 

The  second  ground  on  which  the  decision  re- 
ferred to  was  based  was  that  the  tax  was  upon 
the  franchise  of  the  corporation  granted  to  it 
bv  the  State.  We  do  not  think  that  this  can  be 
affirmed  in  the  present  case.  It  certainly  could 
not  have  been  intended  as  a  tax  on  the  corporate 
franchise,  because,  by  the  terms  of  the  Act,  it 
was  laid  equally  on  the  corporations  of  other 
States  doing  business  in  Pennsylvania.  If  in- 
tended as  a  tax  on  the  franchise  of  doing  busi- 
ness, which  in  this  case  is  the  business  of 
transportation  in  carrying  on  interstate  and 
foreign  commerce,  it  would  clearly  be  uncon- 
stitutional. It  was  held  by  this  court  in  the 
case  of  Oloueester  Ferry  Co.  v.  Penneylvania*, 
114  U.  S.  196  [29:158],  that  interstate  commerce 
carried  on  by  corporations  is  entitled  to  the 
same  protection  against  state  exactions  which 
is  given  to  such  commerce  when  carried  on  by 
inaividuids.  In  that  case  the  tax  was  laid  upon 
the  capital  stock  of  a  ferry  companv  incor- 
poratea  by  New  Jersey,  and  engaged  in  the 
business  of  transporting  passengers  and  freight 
between  Camden,  in  New  Jersey,  and  the  City 
of  Philadelphia.  The  law  under  which  the 
tax  was  imposed  was  passed  bv  the  Legislature 
of  Pennsylvania  on  the  7th  of  June,  1879,  and 
declared  "  That  eveiy  company  or  association 
whatever,  now  or  hereafter  incorporated  by 
or  under  any  law  of  this  Commonwealth,  or 
BOW  or  her^ter  incorporated  by  any  other 
State  or  Territory  of  the  United  States,  or 
foreign  government,  and  doing  business  in  this 
Commonwealth,  ♦  ♦  ♦  (with  certain  excep- 
tions named)  shall  be  subject  to  and  pay  into 
the  treasury  of  the  Commonwealth  annually  a 
^^■^»^^— ^»^— ^— i— i^^^— ^— ^^— ^^-^"— — ^^^^^^■^■^""^— ^^»«— ^^— • 
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tax  to  be  computed  as  follows,  namely:"  the 
amount  of  tax  is  then  rated  by  the  dividends 
declared,  and  imposed  upon  the  capital  stock 
of  the  company  at  the  rate  of  so  many  mills, 
or  fractions  of  a  miU,  for  every  dollar  of  such 
capital  stock.    It  was  contended  that  the  f  errv 
company  could  not  hold  property  in  Philadel- 
phia for  the  purpose  of  canymg  on  its  f errvin|p 
business,  ana  could  not  carr^  on  its  said  busi- 
ness there  without  a  franchise,  express  or  im- 
plied, from  the  State  ol  Pennsvlvania.    But 
this  court  held,  in  its  opinion,  delivered  by  Mr, 
Justice  Field,  that  the  business  of  landing  and 
receiving  passengers  and  freight  at  the  wharf 
in  Philadelphia  was  a  necessary  incident  to, 
and  a  part  of,  their  transportation  across  the 
Delaware  River  from  New  Jersey;  that  without 
it,  that  transportation  would  be  impossible;  that 
a  tax  upon  such  receiving  and  landing  of  pas- 
sengers and  freight  is  a  tax  upon  their  trans- 
portation, that  is,  upon  the  commerce  between 
the  two  States  involved  in  such  transportation; 
and  that  Congress  alone  can  deal  with  such 
transportation,  its  nonaction  bein^  eauivalent 
to  a  declaration  that  it  shall  remain  free  from 
burdens  imposed  by  state  legislation.     The 
opinion  proceeds  as  follows:    "Nor  does  it 
make  any  difference  whether  such  commerce  is 
carried   on    by  individuals   or   corporations. 
Wdton  V.  Misemri,^!  U.  S.  275  {mj»ra'\\ Mobile 
Co,  V.  Kimbaa,  102  U.  S.  691  [^:288j.    As  was 
said  in  Paul  v.  Virginia,  75  TJ.  S.  8  Wall.  168 
[19:857]  at  the  time  of  the  formation  of  the 
Constitution,  a  lar^  part  of  the  commerce  of 
the  world  was  earned  on  by  corporations;  and 
the  East  India  Company,  the  Hudson  Bay 
Company,  the  Hamburgh  Company,  the  Levant 
Company,  and  the  Virgmia  Company  were  men- 
tioned as  among  the  corporations  which,  from 
the  extent  of  their  operations,  had  become  cele* 
brated  throughout  the  commercial  world.    The 
grant  of  power  [to  Congress]  is  general  in  its 
terms,  making  no  reference  to  the  agencies  by 
which  commerce  may  be  carried  on.  It  includes 
commerce  by  whomsoever  conducted,  whether 
by  individuals  or  corporations."    P.  204  [162]. 
Again;  "While  it  is  conceded  that  the  proper^ 
in  a  State  belon^ng  to  a  foreign  corporation 
engaged  in  foreign  or  interstate  commerce  may 
be  taxed  equally  with  like  property  of  a  domes- 
tic corporation  engaged  in  that  business,  we  are 
clear  that  a  tax  or  other  burden  imposed  upon 
the  property  of  either  corporation  because  it  is 
used  to  carry  on  that  commerce,  or  upon  the 
transportation  of  persons  or  property,  or  for 
the  navigation  of  the  public  waters  over  which 
the  transportation  is  made,  is  invalid  and  void 
as  an  interference  with,  and  obstruction  of,  the 
power  of  Congress  In  the  regulation  of  such 
commerce."    P.  211  [164].    It  is  hardly  neces- 
sary to  add  that  the  tax  on  the  capital  stock  of 
the  New  Jersey  Companv,  in  that  case,  was  de- 
cided to  be  unconstitutional,  because,  as  the 
corporation  was  a  foreign  one,  the  tax  could  only 
be  construed  as  a  tax  ^r  the  privilege  or  fran- 
chise of  Cfurying  on  its  business,  and  that  busi- 
ness was  interstate  commerce. 

The  decision  in  this  case,  and  the  reasoning 
on  which  it  is  founded,  so  far  as  they  relate  to 
the  taxation  of  interstate  commerce  carried  on 
by  corporations,  apply  equally  to  domestic  and 
foreign  corporations.  No  doubt  the  capital 
stock  of  the  former,  regarded  as  inhabitants  of 
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the  State,  or  their  property,  may  be  taxed  as 
other  corporations  and  inhabitants  are,  pro- 
vided no  aisenmination  be  made  against  them 
as  corporations  carrying  on  foreign  or  interstate 
•commerce,  so  as  to  m&e  the  tax,  in  effect,  a 
tax  on  such  commerce.  But  their  business  as 
-carriers  in  foreign  or  interstate  commerce  can- 
not be  taxed  by  the  State  under  the  plea  that 
they  are  exercising  a  franchise. 

There  is  another  point,  however,  which  may 
properly  deserve  some  attention.  Can  the  tax 
m  t  his  case  be  regarded  as  an  income  tax  ?  And, 
if  it  can,  does  mat  make  any  difference  as  to 
its  constitutionality?  We  do  not  think  that  it 
•can  properly  be  regarded  as  an  income  tax.  It 
is  not  a  general  tax  on  the  incomes  of  all  the 
inhabitants  of  the  State;  but  a  special  tax  on 
transportation  companies.  Conceding,  how- 
ever, that  an  income  tax  may  be  imposed  on 
certain  classes  of  the  community,  distinguished 
by  the  character  of  their  occupations,  this  is 
not  an  income  tax  on  the  class  to  which  it  re- 
fers, but  a  tax  on  their  receipts  for  transportation 
<mly.  Many  of  the  companies  included  in  it 
may,  and  undoubtedly  do,  have  incomes  from 
other  sources,  such  as  rents  of  houses,  wharves, 
.stores,  and  water  power,  and  interest  on  mon- 
eyed hi  vestments.  Asa  tax  on  transportation, 
we  have  already  seen,  from  the  quotations  from 
the  State  Freight  Tax  Case,  that  it  cannot  be 
supported  where  that  transportation  is  an  in- 
^^dient  of  interstate  or  foreign  conunerce,  even 
though  the  law  imposing  the  tax  be  expressed 
in  such  general  terms  as  to  include  receipts 
from  transportation  which  are  properlv  tax- 
able. It  is  unnecessary,  therefore,  to  discuss 
the  question  vi^ch  would  arise  if  the  tax  were 
properly  a  tax  on  income.  It  is  clearly  not 
£uch,  but  a  tax  on  transportation  only. 

The  corporate  franchises,  the  property,  the 
l>usine8s,  tne  income  of  corporations  created 
by  a  State  may  undoubtedly  be  taxed  by  the 
State;  but  in  imposing  such  taxes  care  should 
be  taken  not  to  interfere  with  or  hamper, 
directly  or  by  indirection,  interstate  or  foreign 
commerce,  or  any  other  matter  exclusivSy 
within  the  jurisdiction  of  the  Federal  Govern- 
ment. This  is  a  principle  so  often  announced  bv 
the  courts,  and  especially  by  this  court,  that  it 
may  be  received  as  an  axiom  of  our  constitu- 
tional Jurisprudence.  It  is  unnecessary,  ther- 
efore, to  review  the  long  list  of  cases  in  which 
the  subject  is  discussed.  Those  referred  to  are 
abimdantly  sufficient  for  our  purpose.  We  may 
add,  however,  that  since  the  oecision  of  the  Bait- 
toay  Tax  Casee  now  reviewed,  a  series  of  cases 
has  received  the  consideration  of  this  court,  the 
decisions  in  which  are  in  general  harmony  with 
the  views  here  expressed,  and  show  the  extent 
and  limitations  of  the  rule  that  a  State  can- 
not regulate  or  tax  the  operations  or  objects  of 
interstate  or  foreign  commerce.  We  may  refer 
to  the  followhig:  B,  B.  Co.  v.  Hue&n,  95  U. 
8.  466  p4:  5271;  Oook  v.  i\».  97  U.  S.  566 
£24:1015];  Guy  v.  BaJtHmyre,  100  U.  S.  484 
[25:748];  Webbers,  Va,  108  U.  S.  844 [26: 565]; 
Mcran  v.  Neu>  Orleans,  112  U.  S.  69  [28:  6581; 
WattingY,  Mich,  116 U.  S.  446 [29: 691]; Pick- 
4mtr.  BuUman  Southern  Car  Co,  117  U.  S.  84 


[29: 785];  Wabash  etc.  B.  B.  Co.  v.  Ill  118  U. 
8.  557  [301244];  Bobbins  y.  Shelby  County,  120 
U.  S.  489  f80: 6941;  Fargo  v.  Mich.  121  U.  S. 
280  [80: 8^.]  The  cases  of  Moran  v.  New  Or- 
leans  and  Fargo  v.  Michigan  are  especially  ap- 
posite to  the  case  now  under  consideration. 
As  showing  the  power  of  the  States  over  local 
matters  incidentally  affecting  commerce,  see 
Munn  V.  lUinais  94  XJ.  S.  128  [24: 88],  and  other 
cases  in  the  same  volume,  pp.  161,  176,  180 
[95,  98,  99],  as  explamed  by  Waihash  etc.  B.  B. 
Co.  V.  Illinois;  Wharfage  Cases,  viz. :  Keokuk 
etc.  Packet  Co.  v.  Keokuk,  etc.  95  TJ.  S.  80  [24: 
877];  100  U.  S.  428  [25: 690];  105 U.  S.  568  [26: 
1171];  107 U.S.  698 [f7: 587];  121 U.  S.— ;  Mobile 
Co.  V.  KimbaU,  102  U.  S.  691  [26: 288] ;  Brown  v. 
Houston,  114  U.  S.  622,  680  [29: 257,  2601;  B. 
B.  Commission  Cases,  116  U.  S.  307  [29:636]; 
Coe  V.  mrol.  Id.  517  [29: 715]. 

It  is  hardly  within  the  scope  of  the  present 
discussion  to  refer  to  the  disastrous  effects  to 
which  Uie  power  to  tax  interstate  or  forei^ 
commerce  may  lead.  If  the  power  exists  in 
the  State  at  all,  it  has  no  limit  but  the  dis- 
cretion of  the  State,  and  might  be  exercised  in 
such  a  manner  as  to  drive  away  that  commerce, 
or  to  load  it  with  an  intolerable  burden,  seri- 
ously affecting  the  business  and  pro^rity  of 
other  States  interested  in  it;  and  if  those  States, 
by  way  of  retaliation,  or  otherwise,  should  im- 
pose uke  restrictions,  the  utmost  confusion 
would* prevail  in  our  commercial  affairs.  In 
view  of  such  a  state  of  things  which  actually 
existed  under  the  Confederation  Chitf  Justice 
Marshall,  in  the  case  before  referred  to,  said  : 
"Those  who  felt  the  injury  arising  from  this 
state  of  things,  and  those  who  were  capable  of 
estimating  we  influence  of  commerce  on  the 
prosperity  of.  Nations,  perceived  the  necessity 
of  giving  the  control  over  this  important  sub- 
ject to  a  single  government.  It  may  be  doubt- 
ed whether  any  of  the  evils  proceeding  from 
the  feebleness  of  the  Federal  Government  con- 
tributed more  to  that  great  revolution  which 
introduced  the  present  system,  than  the  deep 
and  general  conviction  that  commerce  ought  to 
be  regulated  by  Congress.  It  is  not,  theiif  ore, 
matter  of  surprise  that  the  grant  should  be  as 
extensive  as  the  mischief,  and  should i  com- 
prehend all  foreign  commerce,  and  all  com- 
merce among  the  States.  To  construe  the 
power  so  as  to  Impair  its  efficacy  would  tend 
tod^eatan  object,  in  the  attainment  of  which 
the  American  public  took,  and  justly  took,  that 
strong  interest  which  arose  from  a  full  convic- 
tion of  its  necessity."  Brown  v.  Maryland,  25 
U.  S.  12  Wheat.  446  [6:  688]. 

Nothing  can  be  added  to  the  force  of  these 
words. 

Our  conclusion  is  that  the  imposition  of  the 
tax  in  question  in  this  cause  was  a  regulation  of 
interstate  and  foreign  commerce,  in  conflict 
with  the  exclusive  powers  of  Congress  under 
the  Constitution. 

ITie  judgment  of  the  Supreme  Court  of  Penn- 
sylvania is  therefore  reversed,  and  the  ease  is  re- 
manded, to  be  disposed  of  according  to  law,  in  coi^ 
formity  vdth  this  opinum. 


IHTEB  S. 
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THE   INTERSTATE   COMMERCE   COMMISSION. 


(July  6, 1887.) 
lU  OPELIKA  BOARD  OF  TRADE. 

¥0.  HARWELL,  H.  B.  T.  Montgomery 
•  and  J.  W.  Ponder,  a  transportation  com- 
mittee of  the  Opelika.,  Alabama,  Board  of 
Trade,  complain  to  the  Interstate  Commerce 
Commission  that  the  Columbus  &  Western 
Railway  and  Uie  Western  Railroad,  practice 
such  discrimination  in  freight  rates  against 
Opelika  and  in  favor  of  Montgomery  and  Co- 
lumbus that  merchants  of  the  two  last  named 
towns  retdl  goods  in  Opelika's  suburban  vil- 
lages at  lower  rates  than  Opelika  merchants 
can  give,  and  that  the  interests  of  Opelika  are 
being  ruined  in  consequence. 


W.  H.  HEARD 

V. 

GEORGIA  RAILROAD. 

¥H.  HEARD,  a  colored  man  of  Charles- 
•  ton,  8.  C.who  complained  to  the  Inter- 
state Commerce  Commission  of  discrimination 
against  him  on  account  of  color,  by  the  Georgia 
Railroad,  has  reduced  his  complaint  to  the 
form  of  an  affidavit.  He  asks  that  the  Georgia 
Railroad  be  compelled  to  furnish  equal  accom- 
modation to  persons  holding  first  class  tickets 
"irrespective  of  race  or  color." 


ARMOUR  &  CO. . 

LAKE    SHORE  <fe   MICHIGAN   SOUTH- 
ERN R  R.  CO.* 

ANSWERS  have  been  received  from  the 
Lake  Shore  &  Michigan  Southern  Rail- 
road Company  to  the  complaints  of  Armour  & 
Co.,  and  Nelson  Morris  &  Co.,  alleging  exces- 
sive rates  upon  meat  products. 

It  is  denied  that  the  agreement  was  made 
for  the  purpose  of  destroying  competition  be- 
tween said  common  carriers,  or  that  the  re- 
spondent refuses  in  consequence  of  said  agree- 
ment to  make  petitioners  just  and  reasonable 
rates  based  upon  the  service  rendered. 


(July  U,  1867.) 
Mrs.  J.  H.   STAHL 

V. 

OREGON  RAILWAY  &  NAVIGATION  CO. 

TELE  first  case  before  the  Commission  to  be 
adjusted  by  the  refundine  of  an  alleged 
overcharge,  is  that  of  Mrs.  J.  H.  Stahl,  of 
Walla  Walla,  Washington  Territory,  against 
the  Oregon  Railway  &  Navigation  Company. 
Mrs.  Stahl's  letter  of  complaint  was  an  in- 
formal document  in  which  she  described  in 
German-English  phraseology  her  business 
troubles,  mentioning  the  fact  that  she  was  a 
widow. 

*See  ante,  294,808. 


OommiBnoner  IBrm^g,  on  behalf  of  the  Com- 
mission, forwarded  the  complaint  to  the  Rail- 
wav  Company,  requesting  an  Investigatioi^ 
and,  if  it  was  found  that  an  overcharge  had 
been  made,  that  the  money  be  refunded. 

The  Company's  attomevs  filed  their  reply, 
to  the  effect  that  the  beer  kegs  over  which  the^ 
complaint  arose  were  shipped  from  Milwaukee; 
that  the  rates  were  fixed  by  a  company  over 
which  respondent  had  no  control,  and  that  the- 
said  rates  were  not  unreasonable  or  unjust. 
Notwithstanding  this,  however,  the  respond* 
ent  says  it  has  fully  satisfied  complainant  ia 
respect  to  all  matters  connected  with  said  ship- 
ment of  beer  kegs.  Mrs.  StahFs  receipt  for 
$20  in  full  settlement  and  complete  satisfaction 
for  overcharges  was  inclosed,  and  her  com> 
plaint  withdrawn. 


HARTFORD  &    NEW  YORK  TRANS^ 
PORTATION  CO. 

tj. 

NEW  YORK  &  NEW  ENGLAND  R  R. 

CO.  et  al, 

OC.  GOODRICH,  general  agent  of  th& 
•  Hartford  &  New  York  Transportation 
Company,  has  written  to  the  Commission  that 
"the  most  outrageous  wrong  doinj;  on  cargo 
freights"  is  pracflced  by  the  New  "York  &  New 
England  Railroad  and  the  Connecticut  West- 
em  Railroad,  in  an  endeavor  to  drive  out  and 
destroy  the  water  commerce. 

The  roads,  he  says,  having  fixed  a  reason- 
able rate  to  Hartford,  have  put  in  force  an 
enormous  local  tariff  from  liver  points  to  in- 
land towns,  thus  depriving  inland  points  from, 
all  benefit  of  water  competition  and  compell- 
ing shippers  to  send  by  all  ralL 


William  H.   REED. 
tJ. 

OREGON    RAILWAY   &   NAVIGATION 

CO. 

MUton  EVANS  e.  SAME. 

ANSWERS  have  been  received  by  the  Com- 
mission from  the  Oregon  Railway  &  Nav- 
igation Company  to  the  complaints  of  William 
H.  Reed  and  Milton  Evans,  of  Walla  Walla. 
Washington  Territory.  These  cases  practical- 
ly involve  the  interests  of  a  large, wheat  grow- 
ing region.  The  complaints  are  in  substance- 
that  the  charge  of  $6  a  ton  for  the  transporta- 
tion of  grain  from  Widla  Walla  to  Portland  is 
excessive  and  unreasonable. 

The  Company  sets  forth  that  the  whole- 
traffic,  freight  and  passenger,  between  Port- 
land and  Walla  Walla,  inclusive,  amounted 
during  the  eleven  months  ending  Mjiy  81, 1887, 
to  1606,406,  and  the  operating  expenses  for 
the  same  period  amounted  to  $792,490.  The 
Company  declares  that  the  lowest  charge  upon 
wheat  from  Walla  Walla  to  Portland  previous 
to  Uie  time  the  road  went  into  operation  waa 
|12  a  ton.  In  anticipation  of  a  large  yield  in 
1887,  the  rates  have  already  and  voluntarily 
been  reduced  to  $5  a  ton,  to  take  effect  frook 


1887. 
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Jaly  6.    It  avers  that  the  adoption  of  the  rates 

S rayed  for  ($8  a  ton)  would  in  effect  destroy 
efendant's  entire  property  as  an  inyestment. 


(July  12, 1887.) 

Kelson  L.  DERBY 
tj. 

BT.  PAUL.  MINNEAPOLIS  &  MANI- 
TOBA RAILWAY  CO. 

THE  Commission  received  a  complaint  from 
Nelson  L.  Derby,  of  St.  Thomas,  Dakota, 
which  is  supplementary  to  those  already  re- 
ceived from  other  farmers  of  that  vicinity,  al- 
leging a  refusal  on  the  part  of  the  Manitoba 
I&lroad  Company  to  furnish  cars  for  the  ship- 
ment of  the  wheat  crop  of  that  region. 

The  complaint  assumes  to  speak  for  the  en- 
tire community  of  farmers,  and  l>ears  evidence 
of  being  the  outcome  of  a  general  movement 
of  farmers  for  relief.  It  avers  that  the  local 
press  is  muzzled,  that  the  free  pass  system  is  in 
as  full  operation  as  before  the  passage  of  the 
Interstate  Law,  and  that  the  prosperity  of  the 
community  hangs  upon  the  intervention  of  the 
Commission.  It  is  stated  as  the  prevailing  be- 
lief of  the  fanners  that  the  proprietor  of  a  cer- 
tain elevator  line,  by  collusion  with  the  rail- 
road authorities,  has  reached  a  position  **from 
which  he  controls  the  price  of  wheat,  if  not 
through  the  entire  country,  certainly  Uirough 
the  spring  wheat  belt  of  the  Northwest." 

The  complaint  narrates  some  past  experi- 
ences, among  them  the  receipt  of  an  order 
from  the  Railroad  Company  tp  ship  his  wheat 
through  these  particular  elevators,  accom- 
panied by  an  intimation  that  if  he  did  not  wish 
to  do  so  ne  could  stop  raisine  wheat.  At  one 
time,  he  says,  the  farmers  seused  the  cars  they 
needed,  despite  the  railroad  company,  and  load- 
ed their  wheat,  which  resulted  in  the  adoption 
of  a  plan  by  the  railroad  of  keeping  its  cars 
at  a  distance  from  the  wheat  stations. 


(July  18,  1887.) 
Ee  MILK  TRAFFIC* 

THE  Commission  began  a  hearing  in  the 
matter  of  Nathaniel  w.  Howard  and  others 
against  the  New  York,  Lake  Erie  A  Western 
aad  other  railroads.  This  is  the  complaint  of 
the  Orange  County,  N.  Y.  milk  producers. 

Congressman  Henry  Bacon  appeared  for  the 
oompl&nants.  The  railroads  were  all  repre- 
sented. After  the  submission  of  a  statement 
lij  the  complainants  the  hearing  was  ad- 
journed. 


(July  14, 1887.) 
William  M.  HOLBROOK  et  al. 

ST.  PAUL,  MINNEAPOLIS*  MANITOBA 

R  CO. 

MR  8.S.  Burdette,  attorney  for  the  St.  Paul, 
Minneapolis  &  Manitoba  Railway  Com- 
pany, appeared  before  ttie  Commission,  and 

*See  ant«,  24, 20S. 
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submitted  two  motions;  the  first  was  to  dis- 
miss the  complaints  of  Holbrook,  Derby  and 
others,  farmers  of  Dakota,  upon  the  general 
ground  that  the  acts  complained  of  antedated 
the  passage  of  the  Interstate  Law;  the  second 
was  to  dismiss  the  complaints,  upon  the  ground 
that  the  so-called  testimony  submitt^  was 
taken  without  notice  to  defendant,  and  with- 
out giving  an  opportunity  to  cross  examine 
witnesses. 

The  Commission  stated  to  Mr.  Burdette  that 
there  seemed  to  be  no  reason  for  his  further 
attendance,  and  that  its  decision  would  be  made 
a  matter  of  record.  Mr.  Burdette  said  that  the 
Company  now  had  plenty  of  cars,  and  would 
supply  the  demand.  The  action  of  the  Com- 
mission is  equivalent  to  a  dismissal. 


(July  16, 1887  J 
LEHIGH  VALLEY  R.  R  CO. 

PHILADELPHIA  &  READING  R  R  CO.* 

THIS  matter,  which  involves  the  question  of 
free  baggage  allowance  upon  the  registry 
and  indemnity  certificates  of  the  Traders  & 
Travelers  Union,  came  on  for  hearing  before 
the  Commission,  all  parties  to  the  case  being 
represented  by  counsel,  and  Russell  P.  Hoyt, 
general  manager  of  the  Traders  &  Travelern 
Union,  being  present. 

There  was  substantial  unanimity  among  the 
parties  to  the  case,  in  desiring  an  authoritative 
opinion  from  the  Commission  upon  the  ques- 
tion of  the  ri^ht  of  a  railroad  to  recognize  the 
certificates  of  the  union  and  carry  free  for  the 
holders  of  such  certificates  an  amount  of 
baggage  in  excess  of  that  so  carried  for  other 
passengers.  The  operation  of  the  union's  sys- 
tem was  explained  to  the  Conmiission ;  and  it 
was  shown  that  its  advantiures  were  open  to  all 
who  might  choose  to  avail  themselves  of  them, 
the  passenger  securing  free  transportation  of 
extra  bf^gage,  together  with  insurance,  against 
loss,  and  the  railroads  being  relieved  from  re- 
sponsibility, in  case  of  loss  or  injury,  and  se- 
curing an  additional  safeguard  agiunst  fraud 
on  the  part  of  its  employees. 

The  decision  of  the  Commission  was  re- 
served. 


(July  16, 1887.) 

Ee  ANNAPOLIS.  WASHINGTON  &  BAL- 
TIMORE  R  R  CO.  et  al. 

So  far  as  a  railroad  oompsj^f  whose 
line  is  entirely  within  one  otatOt  is- 
sues through  bills  of  ladings  over  its 
connecting  lines  to  points  in  other 
States,  and  makes  tnroagh  rates,  it 
Iklls  under  the  provision  of  the  Inter- 
state Commerce  Act. 

THE  authorities  of  the  Annapolis,  Washing- 
ton &  Baltimore  Railroad  Company  have  • 
written  to  the  Commission  asking  if  their  line 
is  subject  to  the  provisions  of  the  Interstate 
Law,  lying  as  it  does  wholly  within  the  State 
of  Maryland.    A  great  many  like  inquiries 

*8eeanto,6S. 
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and  Pittsburg,  Cindimati  &  St.  Louis  Railroad 
Companies. 

The  burden  of  the  complaint  Is  that  the  de- 
fendant companies  are  the  owners  of  the  stock 
yards  at  Covington,  through  which  they  require 
complainants  to  pass  all  stock  shipped  by  them, 
charging  for  Uie  privilege  twenty-five  cents  a 
head  upon  homed  cattle,  six  cents  upon  hogs, 
and  five  cents  upon  sheep  as  a  tribute,  not- 
withstanding that  complainants  have  conven- 
ient stock  yards,  platforms,  and  chutes  of  their 
own. 


Be  EXPRESS  COMPANIES.* 

THREE  express  companies  have  filed  their 
schedules  with  the  Commission.  To  the 
others  a  letter  has  been  addressed  by  Secretary 
Moseley,  giving  them  thirty  days  to  do  the 
same  Mote  final  action  in  their  case  is  taken. 


aul7  21,1887.) 

Ralph  W.  TEIACHER 

DELAWARE  &  HUDSON  CANAL  CO.f 

The  Commission  heard  arguments  and  testi- 
mony upon  the  complaint  of  R.  W.  Thacher, 
of  Schenectady,  against  the  Delaware  &  Hud- 
son Canal  Company,  and  its  eastern  connec- 
tions. 

The  defendant  did  not  appear  by  counsel 

Mr.  Thacher  was  represented  by  Qeorge  L. 
Stedman,  Eso. 

Henry  S.  Biarcy,  of  Ballston,  N.Y.,  general 
trafiSc  manager  of  the  Delaware  &  Hudson 
Canal  Company,  was  examined  as  a  witness  for 
complainant  He  said  the  through  rate  on 
grain  from  Chicago  to  Boston  points  was  thirty 
cents  a  hundred,  of  which  the  Fitchburg  Road 
received  five  and  seven  tenths  as  its  proportion 
for  the  haul  from  Mechanicsville.  The  same 
rate  was  accepted  by  the  Fitchburg  when  the 

train  was  transhipped  either  at  Buffalo  or  Og- 
ensburg;  but  if  transhipped  at  Schenectac^ 


the  Fitchburg  demanded  eight  cents  as  its  pro- 
portion, the  service  performed  being  exactly 
similar. 

Mr.  Thacher  testified  that  80  per  cenji  of  his 
eastern  business  had  been  destroyed  by  reason 
of' this  alleged  discrimination.  The  Delaware 
&  Hudson  Canal  Company  was  willing  to  ac- 
cept its  proportion  of  the  lower  rate,  out  the 
Fitchburg  Koad  insisted  upon  correcting  all 
way  bills  upon  defendant's  grain,  putting  Uie 
rate  up  more  than  three  cents  a  hundred  as 
soon  as  the  grain  reached  Mechanicsville. 

Mr.  Stedman  maintained  that  the  railroad 
was  responsible  under  the  Law  for  the  man- 
ner of  the  performance  of  its  duty,  irrespective 
of  the  acts  of  other  roads.  It  had  no  right  to 
ask  where  grain  came  from,  or  whether  it 
came  by  rail  or  water.  To  permit  this  would 
sanction  a  discrimination  against  localities. 

Decision  was  reserved. 


Be    CLASSIFICATION    OF    RAILROAD 

FREIGHTS. 

A  committee  of  the  New  York  Board  of 
Trade  and  Transportation  submitted  to  the 
Commission  a  statement  with  regard  to  the 
classification  of  railroad  freights. 

It  is  alleged  therein  that  when  the  Interstate 
Commerce  Law  went  into  force  the  trunk  lines 
adopted  a  new  svstem  of  classification,  in 
which  an  unjust  (uscrimination  is  made  aeainst 
small  shippers  of  some  varieties  of  goods,  by 
placing  less  than  car  load  quantities  in  a  higher 
class  than  car  loads,  so  that  the  small  shippers 
are  forced  to  pay  from  16  to  60  per  cent  more 
for  transportation  than  the  large  ones.  A 
slight  change  has  been  made  by  tne  classifica- 
tion committee  of  the  trunk  lines  on  represen- 
tations made  to  them;  but  the  same  objectiona- 
ble principle  still  prevails. 

The  committee  ask  return  to  the  old  west 
bound  classification,  or  if,  after  considering 
the  subject,  the  Commission  decides  this  would 
be  unreasonable,  that  they  will  recommend 
the  establishment  of  reasonable  differences, 
define  them,  and  where  a  doubt  exists  as  to 
what  is  reasonable,  that  the  smaller  shippers 
shall  be  given  the  benefit  of  that  doubt. 


UNITED  STATES  CIRCUIT  COURT  FOR  THE  DISTRICT  OF  OREGON. 


£e  parte  Richard  KOEHLER,  RECEIVER 
OF  THE  OREGON  &  CALIFORNIA  R  CO. 


|1.  Itong^  and  short  haul— competition* 

The  fact  that  there  is  competition  in  the 
carriage  of  persons  or  property  to  or 
from  a  particular  place  is  a  ciroomstance 
that  jusyfies  a  common  carrier  under 
section  4  of  the  Interstate  Commerce 
Act  to  charfce  less  for  a  long  haul  to  or 
from  said  place  than  a  short  one  includ- 
ed therein. 


2.  Passes   to   IkmiUes   of  employees. 

Section  2  of  the  Interstate  Commerce 
Act  in  effect  prohibits  the  giving  of 
passes  or  free  eaniage  to  particular  per- 

*8ee  ante,  at 

•^See  nature  of  the  eomplalnt  stated,  ante^  24. 

$Head  notes  by  Dbadt,  J. 
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sons;  and  the  exception  allowed  in  sec- 
tion 22,  in  favor  of  officers  and  employees 
of  the  road,  does  not  include  the  uumlies 
of  such  persons. 

auly4,lS87.) 

PETITION  for  instruction. 
The  facts  and  questions  presented  are  stated 
in  the  opinion. 
Mr,  John  W.  Whallejt  for  petitioner. 

Deady.  /. ,  delivered  the  following  opinion : 
On  June  25. 1887,  the  Receiver  of  the  Ore- 
gon &  Cidifomia  Railway  Company  filed  his 
petition  in  this  court  askine  for  direction 
touching  certain  questions  arising  in  the  man- 
agement of  the  r(^  under  the  Interstate  Com- 
merce Act 

The  road  is  400  miles  in  length,  and  lies 
wholly  in  this  State,  between  Portland  and  Uie 
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asBome  that  the  State  has  the  power  to  prevent 
a  railway  company  from  discriminating  be- 
tween persons  and  places  for  the  sake  oi  put 
"ting  one  up  or  another  down,  or  any  other 
reason  than  the  real  exigencies  of  its  business. 
Such  discrimination,  it  seems  to  me,  is  a  wan- 
Ion  injustice,  and  may  therefore  be  prohibited. 
It  violates  the  fundamental  maxim  Sic  utere  iuo 
aU  aiUenum  non  IcBdaa,  which,  in  effect,  forbids 
anyone  to  so  use  his  property  as  to  injure  an- 
other.   *  *  *  But  where  the  discrimination  is 
between  places  only,  and  it  is  the  result  of  com- 
petition with  other  lines  or  means  of  transpor- 
tation, the  case,  I  think,  is  different    For  in- 
atance,  the  Act  prescribes  a  reasonable  rate  for 
carrving  freight  between  Corvallis  and  Port 
iand,  or  from  either  to  points  intermediate 
thereto.    But  Corvallis  is  on  the  river,  and  has 
the  advantage  of  water  transportation  for  some 
months  in  the  year.    The  carriage  of  fi;oods  by 
water  usually  costs  less  than  by  land,  and  as 
water  craft  are  allowed  to  carry  at  a  rate  less 
than  the  maximum  fixed  for  the  railway,  they 
will  get  idl  the  freight  from  this  point  unless 
the  latter  is  allowedto  compete  for  it.    But  if, 
•to  do  this,  it  must  adopt  the  water  rate  for  all 
the  points  intermediate  between  Portland  and 
Corvallis,  where  there  is  no  such  competition, 
it  is  in  effect  required  to  carry  freight  to  and 
from  such  points  at  a  less  rate  than  that  which 
the  Legislature  has  declared  to  be  reasonable, 
or  else  give  up  the  business  at  Corvallis  alto- 
gether.   If  the  Legislature  cannot  require  a 
railway  corporation  formed  under  the  laws  of 
the  State,  to  carry  freight  for  nothing,  or  at 
any  less  rate  than  a  reasonable  one,  then  it 
necessarily  follows  that  this  provision  of  the 
Act  cannot  be  enforced,  so  far  as  to  prevent 
the  railway  from  competing  with  the  water 
«raft  at  Corvallis  and  other  similarly  situated 
points,  even  if,  in  so  doing,  thev  are  compelled 
to  charge  lees  for  a  long  haul  than  a  short  one 
in  the  same  direction.    It  is  not  the  fault  or 
contrivance  of  the  railway  company  that  com- 
pels this  discrimination.    It  is  the  necessary 
result  of  (Circumstances  altogether  beyond  its 
<X)ntrol.    It  is  not  done  wantonly,  for  the  pur- 
pose of  putting  the  one  place  up  or  the  other 
down,    but  only  to   maintain    its   business 
a^inst  rival  and  competing  lines  of  trans- 
portation.   In  other  words,  the  matter,  so  far 
as  the  railway  is  concerned,  resolves  itself  into 
a  choice  of  evils.    It  must  either  compete  with 
the  boats  during  Uie  season  of  water  trans- 
portation, and  carry  frdght  below  what  the 
Legislature  has  declared  to  be  a  reasonable 
rate,  or  abandon  the  field  and  let  its  road  go  to 
rust.    Nor  can  the  shipper  at  the  noncompeUng 
point  or  over  the  short  haul,  complain,  so  long 
as  bis  goods  are  carried  at  a  reasonable  rate. 
It  is  not  the  fault  of  the  railway  that  the  ship- 
per who  dpes  business  at  a  competing  point 
has  the  advantage  of  him.    It  is  a  natunU  ad- 
vantage to  which  he  must  submit,  unless  the 
Legislature  will  undertake  to  equiUize   the 
matter  by  prohibiting  the  carriage  of  goods  by 
water  for  a  less  rate  than  by  lail;  and  when 
this  is  done  the  inequalities  of  distance,  as 
well  as  place,  may  also  be  overcome  by  re- 
quiring goods  to  pay  the  same  rate  over  a 
ttiort  haul  as  a  long  one. 

This  opinion  has  been  before  the  world  for 
more  than  two  years  and,  on  account  of  the 
ImtbbS. 


importance  of  the  subject,  has  attracted  some 
attention;  but  so  far  as  I  am  aware  it  has  re- 
ceived no  unfavorable  criticism;  and  time 
and  refiection  have  fully  satisfied  me  of  the 
correctness  of  the  ruling. 

In  Ex  parte  Koehler,  Sfi  Fed.  Rep.  78, 1  had 
occasion  to  consider  this  subject  again,  on  ac- 
count of  the  competition  at  Corvaalis  with  the 
Oregon  Pacific  Railway  Companv  running  in 
connection  with  the  steamers  of  the  Oreeon 
Development  Company  for  freight  destined  to 
and  from  Ban  Francisco,  in  which  the  receiver 
was  instructed  to  make  rates  that  would  en- 
able the  Oregon  &  California  Road  to  com- 
pete for  freight  with  the  Oregon  Pacific 
Company  at  Corvallis. 

At  common  law  a  carrier  has  a  right  to 
charge  less  for  a  long  haul  than  a  short  one  in 
the  same  direction,  but  the  rate  for  the  short 
haul  must  be  reasonable. 

In  Atchison  etc,  B,  Co,  v.  Denver  etc.  B,  B. 
Co,  110  U.  8.  683  [Bk.  28,  L.  ed.  2971.  the 
supreme  court  held  that  the  former  could  not 
be  required  to  carry  freight  over  its  road  from 
Kansas  City  to  Pueblo,  Colorado,  for  the  lat- 
ter at  the  same  rate  it  obtained  on  a  division 
of  through  rates  among  combined  companies, 
of  which  it  was  one,  on  a  through  line  from 
Kansas  to  Denver,  the  latter  being  a  competi- 
tive point  for  the  business  to  and  from  the 
Missouri  River,  while  Pueblo  is  not.  And  this 
conclusion  was  reached  notwithstanding  the 
Constitution  of  Colorado  (§  6,  art.  15)  pre- 
scribes — "All  individuals,  associations  and 
corporations  shall  have  equal  rights  to  have 
persons  and  property  transported  over  any 
railroad  in  this  State,  and  no  undue  or  unrea- 
sonable discrimination  shall  be  made  in 
charees  or  facilities  for  transportation  of 
freight  or  passengers  within  the  State." 

The  judgment  of  the  court  is  authority  then, 
for  this  proposition:  two  or  more  corporations, 
in  order  to  meet  competition,  may  form  a 
through  line  and  charge  through  rates  for 
transportation  thereon,  which  may  be  less  than 
the  sum  of  the  local  rates  of  the  several  roads 
constituting  the  Une;  and  the  portion  of  the 
through  rate  received  by  each  corporation  may 
be  less  than  the  local  rate  charged  by  said  cor- 
poration for  carrying  freight  over  the  whole 
length  of  its  road 

Tlie  Interstate  Commerce  Act  is  intended, 
among  other  things,  to  prevent  discrimination 
between  long  and  short  hauls,  except  where 
they  are  mfwe  under  substantially  dissimilar 
circumstances  and  conditions.  In  mv  judg-  . 
ment.  Congress,  in  limiting  the  prohibition 
contained  m  section  4  of  the  Act  against  dis- 
criminating charges  between  long  and  short 
hauls,  to  cases  where  such  hauls  are  made 
"under  substantially  similar  circumstances 
and  conditions,"  has  recognized  the  rule  laid 
down  in  Ex  parte  Koe/Uer  as  a  proper  one. 

Freight  cairied  to  or  from  a  competitive 
point  is  always  carried  under  "substantially 
dissimilar  circumstances  and  conditions"  from 
that  carried  to  or  from  noncompetitive 
points. 

In  the  latter  case  the  railway  makes  its  own 
rates,  and  there  is  no  good  reason  whv  it 
should  be  allowed  to  charge  less  for  a  long 
haul  than  a  short  one.    When  each  haul  Is 
made  from  or  to  a  noncompetitive  point,  the 
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Bouthem  boundary  thereof;  and  since  January 
19,  1886,  it  has  been  operated  by  the  petitioner, 
as  ReceiTer  of  this  court. 

It  appears  from  the  petition  that  the  Ore- 
gon &  California  Road  will  soon  be  connected 
with  the  California  &  Oregon  Road,  when  the 
two  will  form  a  through  line  between  Port- 
land and  San  Francisco;  that  between  these 
points  there  is  also  water  communication  by 
steamers  and  sail  yessels,  that  carry  passengers 
and  freight  at  less  than  the  average  cost  of 
transportation  by  rail  between  said  places  and 
fill  interrening  stations;  that  the  road  of  the 
Oregon  Pacific  Railway  Company  runs  from 
Yaquina  Bay  to  Albany  in  this  State,  and  there 
crosses  the  line  of  the  Oregon  A  California 
Road,  from  whence  it  is  being  constructed  to 
the  eastward;  that,  with  the  aid  of  steamboats 
on  the  Wallamet  River,  it  receives  a  portion  of 
the  freight  which  would  otherwise  be  carried 
on  the  Oregon  &  California  Road;  that  the 
bulk  of  the  freight  obtained  by  the  Oregon 
Pacific  Railway  Company  from  the  Wallamet 
Valley,  is  carried  to  Yaquina  Bay,  and  thence 
to  Ban  Francisco,  at  special  rates,  on  the  steam- 
ers of  the  Oregon  Development  Company, 
which  are  apparently  under  the  same  control 
as  the  Oregon  Pacific  Road;  that  the  Canadian 
Pacific  Road  connects  with  a  line  of  steamers 
running  between  its  western  terminus  and  S^n 
Francisco:  and  that  to  compete  with  such  all 
water  and  rail  and  water  transportation  be- 
tween Portland  and  points  to  the  north  and 
east  of  it,  and  in  the  Wallamet  Vallev  on  the 
one  hand  and  San  Francisco  on  the  other,  it  is 
necessary  to  make  corresponding  rates  on  Uie 
Oregon  &  California  Road. 

The  petitioner  also  states  that  it  will  be  nec- 
essary for  him,  under  section  6  of  the  Inter- 
state Commerce  Act,  in  conjunction  with  those 
in  control  of  the  connecting  lines,  to  make  the 
rates  between  Portland  and  San  Francisco; 
and  in  view  of  these  jroneral  statements  and 
many  illustrative  detafis  contained  in  the  pe- 
tition, he  asks:  1,  whether,  under  the  Inter- 
state Commerce  Act,  such  rates  can  be  made, 
for  through  travel  and  traffic,  as  will  enable 
the  Oregon  «&  California  Road  to  compete  for 
the  same,  at  points  where  competition  by  water 
or  rail  exists,  although  the  rates  for  ue  long 
haul  between  Portland  and  San  Francisco  or 
intervening  points  may  be  less  than  those  for 
a  shorter  naul  in  the  same  direction  between 
said  places  or  such  points;  and  2,  whether, 
in  conjunction  with  the  Northern  Pacific  Rail- 
way Company  or  other  transportation  lines, 
the  Oregon  &  California  Road  may  meet  the 
competition  of  the  Canadian  Pacific  Road  or 
other  transportation  lines,  on  transcontinental 
business  originating  to  the  north  and  east  of 
Portland,  although  its  share  of  the  through 
rate  may  be  less  than  the  local  charges  over  the 
road,  or  its  share  of  the  through  rate  on  com- 
petidve  business  between  Portland  and  San 
Francisco. 

The  petitioner  also  states  that  it  has  been 
customary  to  issue  passes  to  the  families  of 
employees  of  the  road,  as  well  as  the  employees 
themselves,  and  that  the  same  have  oeen  re- 
garded as  a  part  of  the  consideration  for  the 
services  of  the  latter,  and  asks  whether,  under 
section  22  of  the  Interstate  Commerce  Act,  he 
can  issue  such  passes  over  the  Oregon  &  Cali- 


fornia Road  to  be  used  on  interstate  travel,  and 
whether  he  can  interchange  the  same  for  the 
passes  of  other  roads  to  be  used  in  such  travel 
by  the  families  of  the  employees  of  such  otha 
roads. 

The  Interstate  Commerce  Act  applies,  by  its 
own  terms,  "to  any  common  carrier  engaged 
in  the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  ndlroad  and 
partly  by  water,  when  lx>th  are  used  und»  a 
common  control,  management  or  arrangement 
for  a  continuous  carriage  or  shipment"  not 
"wholly  within  one  State;"  and  idl  charges  for 
any  such  service  "shall  be  reasonabfe  tmd 
just." 

Section  4  of  the  Act  provides  "That  it  shall 
be  unlawful  for  any  common  carrier,  subject 
to  the  provisions  of  this  Act,  to  charge  or  re- 
ceive any  greater  compensation  in  the  aggre- 
gate for  the  transportation  of  passengers  or  of 
like  kind  of  property,  under  mbitanUaUig  wSmi^ 
lar  circtlfMtaneeB  arid  eonHtioni,  tar  a  shorter 
than  for  a  longer  distance  over  t^e  same  line, 
in  the  same  direction,  the  shorter  being  includ- 
ed within  the  longer  distance;  but  this  shall 
not  be  construed  as  authorising  any  common 
carrier  within  the  terms  of  this  Act,  to  charge 
and  receive  as  great  compensation  for  a  diorter 
as  for  a  longer  distance. 

From  Ex  parte  Koehler,  28  Fed.  Rep.  629, 
it  appears  that  the  Oregon  &  California  Com* 
pany  was  formed  under  the  general  Incoi  ' 
ration  Act  (1861^  of  Oregon,  passed  in 
ance  of  section  2  of  article  9  of  the 
tion  of  the  State,  which  provides  for  the 
mation  of  corporations  under  general  laws  < 
and  reserves  to  the  Legislature  the  powi 
alter,  amend  or  repeal  any  Act  passed  1 
suance  thereof;  "but  not  so  as  to  impair 
stroy  any  vested  corporate  right;"  and 
86  of  this  Corporation  Act  provides  ~ 
way  corporation  formed  thereunder  "i 
deemed  a  common  carrier;  and 
power  to  collect  and  receive  such 
freights  for  transportation  of  persons 
erty  thereon,  as  it  may  prescribe." 
Laws,  S82, 

From  these  premises  I  concluded  i 
that  Uiis  corporation  has  a  vested  ri 
lect  and  receive  a  reasonable  com 
the  transportation  of  persons  and  pro 
its  road,  which  the  Legislature  cam 
or  destroy;  and  that  while  the  Legis 
prescribe  rates  of  transportation  whi 
presumed  reasonable,  until  the  con 
pears,  the  judiciary  are  the  final  j 
what  is  reasonable  or  not,  or  what ' 
the  vested  right  of  the  corporation 
reasonable  compensation  for  its  servi 

Following  this  conclusion,  I  hel 
same  case  that,  notwithstanding  the . 
Oregon  Legislature  (Sess.  Law8#18t 
called  "the  Hoult  Act,"  prohibiting  t 
ration  from  charging  a  greater  rate  : 
ing  similar  property  for  a  short  hat 
long  one,  in  the  same  direction,  the  i 
California  Road  might,  for  the  purp 
taining  and  securing  business,  at  a 
place  where  there  are  competing  Itnei 
portation,  charge  less  for  a  long  ha 
short  one,  in  the  same  direction,  so  Ic 
charge  for  the  latter  is  reasonable. 

In  the  course  of  the  opinion  it  was 
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Assume  that  the  State  has  the  power  to  prevent 
A  railway  company  from  discriminating  be- 
tween persons  and  places  for  the  sake  of  put 
ting  one  up  or  another  down,  or  any  other 
reason  than  the  real  exigencies  of  its  business. 
Such  discrimination,  it  seems  to  me,  is  a  wan- 
Ion  injustice,  and  may  therefore  be  prohibited. 
It  violates  the  fundamental  maxim  Sic  utere  iuo 
ut  aUenum  non  IcBdas,  which,  in  effect,  forbids 
anyone  to  so  use  his  property  as  to  injure  an- 
other.   *  *  *  But  where  the  discrimination  is 
between  places  only,  and  it  is  the  result  of  com- 
I>etition  with  other  lines  or  means  of  transpor- 
tation, the  case,  I  think,  is  different.    For  in- 
4itance,  the  Act  prescribes  a  reasonable  rate  for 
carrving  freight  between  Corvallis  and  Port- 
iand,  or  from  either  to  points  intermediate 
thereto.    But  Corvallis  is  on  the  river,  and  has 
the  advantage  of  water  transportation  for  some 
months  in  the  year.    The  carriage  of  eoods  by 
water  usually  costs  less  than  by  land,  and  as 
water  craft  are  allowed  to  carry  at  a  rate  less 
than  the  maximum  fixed  for  the  railway,  they 
will  get  all  the  freight  from  this  point  unless 
the  latter  is  allowedto  compete  for  it.    But  if, 
40  do  this,  it  must  adopt  the  water  rate  for  all 
the  points  intermediate  between  Portland  and 
Corvallis,  where  there  is  no  such  competition, 
it  is  in  effect  required  to  carry  freight  to  and 
from  such  points  at  a  lees  rate  than  that  which 
the  Legislature  has  declared  to  be  reasonable, 
or  else  give  up  the  business  at  Corvallis  alto- 
gether.   If  the  Legislature  cannot  require  a 
railway  corporation  formed  under  the  laws  of 
the  Stale,  to  carry  freight  for  nothing,  or  at 
«ny  less  rate  than  a  reasonable  one,  then  it 
necessarily  follows  that  this  provision  of  the 
Act  cannot  be  enforced,  so  far  as  to  prevent 
the  railway  from  competing  with  the  water 
•craft  at  Corvallis  and  other  similarly  situated 
points,  even  if,  in  so  doing,  they  are  compelled 
to  charge  less  for  a  long  haul  than  a  short  one 
in  the  same  direction.    It  is  not  the  fault  or 
contrivance  of  the  railway  company  that  com- 
pels this  discrimination.    It  is  the  necessary 
result  of  {Circumstances  altogether  beyond  its 
•control.    It  is  not  done  wantonly,  for  the  pur- 
pose of  putting  the  one  place  up  or  the  other 
down,    but  only  to   maintain    its   business 
a^inst  rival  and  competing  lines  of  trans- 
portation.   In  other  words,  tne  matter,  so  far 
«8  the  railway  is  conc^ned,  resolves  itself  into 
«  choice  of  evils.    It  must  either  compete  with 
the  boats  during  the  season  of  water  trans- 
portation, and  carry  freight  below  what  the 
Legislature  has  declared  to  be  a  reasonable 
Tate,  or  abandon  the  field  and  let  its  road  go  to 
rust.    Nor  can  the  shipper  at  the  noncompeting 
point  or  over  the  short  haul,  complain,  so  long 
as  his  goods  are  carried  at  a  reasonable  rate. 
It  is  not  the  iaoli  of  the  railway  that  the  ship- 
per who  dMs  business  at  a  competing  point 
has  the  advantage  of  him.    It  is  a  natural  ad- 
vantage to  which  he  must  submit,  unless  the 
Legislature  will  undertake  to   equalize   the 
matter  by  prohibiting  the  carriage  of  goods  by 
water  for  a  less  rate  than  by  niil;  and  when 
thb  is  done  the  inequalities  of  distance,  as 
well  as  place,  may  also  be  overcome  by  re- 
quiring goods  to  pay  the  same  rate  over  a 
snort  haul  as  a  long  one. 

This  opinion  has  been  before  the  world  for 
more  than  two  years  and,  on  account  of  the 
Intbb  S. 


importance  of  the  subject,  has  attracted  some 
attention;  but  so  far  as  I  am  aware  it  has  re- 
ceived no  unfavorable  criticism;  and  time 
and  reflection  have  fully  satisfied  me  of  the 
correctness  of  the  ruling. 

In  Ex  parte  Koehler,  &  Fed.  Rep.  73, 1  had 
occasion  to  consider  this  subject  again,  on  ac- 
count of  the  competition  at  Corvallis  with  the 
Oregon  Pacific  lUilway  Company  running  in 
connection  with  the  steamers  of  the  Oregon 
Development  Company  for  freight  destined  to 
and  from  San  Francisco,  in  which  the  receiver 
was  instructed  to  make  rates  that  would  en- 
able the  Oreeon  &  California  Road  to  com- 
pete for  freight  with  the  Oregon  Pacific 
Company  at  Corvallis. 

At  common  law  a  carrier  has  a  right  to 
charge  less  for  a  long  haul  than  a  short  one  in 
the  same  direction,  but  the  rate  for  the  short 
haul  must  be  reasonable. 

In  Atchison  etc.  B,  Co,  v.  Denver  etc.  E.  E. 
Co.  110  U.  S.  683  [Bk.  28,  L.  ed.  2971.  the 
supreme  court  held  that  the  former  could  not 
be  required  to  carry  freight  over  its  road  from 
Kansas  City  to  Pueblo,  Colorado,  for  the  lat- 
ter at  the  same  rate  it  obtained  on  a  division 
of  through  rates  among  combined  companies, 
of  which  it  was  one,  on  a  through  line  from 
Kansas  to  Denver,  the  latter  being  a  competi- 
tive point  for  the  business  to  and  from  the 
Missouri  River,  while  Pueblo  is  not.  And  this 
conclusion  was  reached  notwithstanding  the 
Constitution  of  Colorado  (§  6,  art.  15)  pre- 
scribes — "All  individuals,  associations  and 
corporations  shall  have  equal  rights  to  have 
persons  and  property  transported  over  any 
railroad  in  this  State,  and  no  undue  or  unrea- 
sonable discrimination  shall  be  made  in 
charees  or  facilities  for  transportation  of 
freight  or  passengers  within  the  State." 

The  judgment  of  the  court  is  authority  then, 
for  this  proposition:  two  or  more  corporations, 
in  order  to  meet  competition,  may  form  a 
through  line  and  charge  through  rates  for 
transportation  thereon,  which  may  be  less  than 
the  sum  of  the  local  rates  of  the  several  roads 
constituting  the  line;  and  the  portion  of  the 
through  rate  received  by  each  corporation  may 
be  less  than  the  local  rate  charged  by  said  cor- 
poration for  carrying  freight  over  the  whole 
length  of  its  road 

The  Interstate  Commerce  Act  Is  Intended, 
among  other  things,  to  prevent  discrimination 
between  long  and  short  hauls,  except  where 
they  are  made  under  substantially  dissimilar 
circumstances  and  conditions.  In  mv  judg-  . 
ment.  Congress,  in  limitiBfi^  the  prohibition 
contained  m  section  4  of  the  Act  against  dis- 
criminating charges  between  long  and  short 
hauls,  to  cases  where  such  hauls  are  made 
"under  substantially  similar  circumstances 
and  conditions,"  has  recognized  the  rule  laid 
down  in  Ec  parte  Koe/Uer  as  a  proper  one. 

Freight  carried  to  or  from  a  competitive 
point  is  always  carried  under  "substantially 
aissimilar  circumstances  and  conditions"  from 
that  carried  to  or  from  noncompetitive 
points. 

In  the  latter  case  the  railway  makes  its  own 
rates,  and  there  is  no  good  reason  whv  it 
should  be  allowed  to  charge  less  for  a  long 
haul  than  a  short  one.  When  each  haul  Is 
made  from  or  to  a  noncompetitive  point,  ih^ 
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effect  of  such  discrimination  is  to  build  up  one 

glace  at  the  expense  of  the  other.  Such  action 
i  willfully  unjust,  and  has  no  justification  or 
excuse  in  the  exigencies  or  conditions  of  the 
business  of  the  corporation. 

In  the  former  case  the  circumstances  are  al- 
together different.  The  power  of  the  corpora- 
tion to  make  a  rate  is  limited  by  the  necessi- 
ties of  the  situation.  Competition  controls  the 
charge.  It  must  take  what  it  can  get,  or  as 
was  said  in  Bx  parte  Koehl&r,  "Abandon  the 
field,  and  let  its  road  go  to  rust." 

Competition  may  not  be  the  only  circum- 
stance that  makes  the  condition  under  which 
a  long  and  a  short  haul  are  performed  sub- 
stantiSly  dissimilar.  But  certainly  it  is  the 
most  obvious  and  effective  one;  and  must 
have  been  in  the  contemplation  of  Congress  in 
the  passage  of  the  Act 

Section  6  of  the  Act  of  July  1,  1862  (12 
Stat.  489),  incorporating  the  Union  Pacific, 
provides  that  Uie  United  States  shall  have  the 
preference  in  the  use  of  the  road  of  the  corpo- 
ration, for  the  transportation  of  mails,  troop, 
and  munitions  of  war  *'at  fair  and  reasonable 
rates  of  compensation,  not  to  exceed  the 
amount  paid  by  private  parties  far  the  same 
kindofsenriee." 

In  the  Union  Paeific  R.  Co.  v.  U.  8.  104 
U.  8.  662  [Bk.  26,  L.  ed.  884]  and  117  U.  S. 
855  [Bk.  28,  L.  ed.  920]  a  question  arose  under 
this  section,  as  to  what  compensation  the  cor- 
poration was  entitled  to  receive  for  transporting 
persons  connected  with  the  postal  and  mili- 
tary service  of  the  government,  over  the  line 
of  its  road,  when  it  appeared  from  the  finding 
of  the  court  of  claims  that  the  uniform  rate 
of  the  Union  Pacific  for  carrying  passengers 
over  its  road  between  Council  Bluffs  and  Og- 
den,  on  tickets  purchased  at  either  of  these 
points,  was  $78.50;  but  by  contract  with  con- 
necting railway  corporations,  passengers  were 
carried  on  through  tickets  from  New  York  to 
San  Francisco  at  reduced  rates,  of  which  the 
Union  Pacific  received  as  its  proportion  $54  a 
passenger.    [117  U.  S.  862.] 

As  stated  by  the  supreme  court,  117  U.  S. 
868  TBk.  29,  L.  ed.  928].  "The  contenUon  of 
the  United  States  Is  that  local  passengers,  car- 
ried on  its  account  between  Council  Bluffs  and 
Ogden,  shall  be  carried  at  the  same  rates  as  are 
charged  for  through  passeneers  passing  be- 
tween these  points,  as  part  of  a  journey  over 
the  whole  line,  although  a  difference  is  made 
in  respect  to  all  other  persons." 

The  question  was  decided  in  favor  of  the 
corporation,  the  court  holding,  in  the  language 
of  the  syllabus,  [117  U.  S.  855] :  "The  service 
rendered  by  a  railway  company  in  transport- 
ing a  local  passenger  from  one  point  on  its  line 
to  another,  is  not  identical  with  the  service 
rendered  in  transporting  a  through  passenger 
over  the  same  rails." 

The  decisions  of  the  supreme  court  in  thene 
two  cases  are  quite  recent  (1881, 1888  and  1885), 
and  were  doubtless  present  in  the  mind  of  Con- 
gress at  the  passage  of  the  Interstate  Com- 
merce Act.  In  effect  they  both  hold  that  a 
short  haul  without  competition  is  not  a  like 
service,  or  a  service  performed  under  similar 
circumstances  and  conditions,  with  a  long  one 
subject  to  competition— and  that  the  circum- 


stances in  such  case  are  so  dissimilar  as  to 
warrant  discrimination,  or  a  less  rate  over  the 
long  haul  than  the  short  one. 

Section  90  of  the  English  Railway  Act  of 
1845  (8  and  9  Vic.  chap.  20)  requires  equality 
of  rates  for  the  passage  of  goods  "passing 
only  over  the  same  portion  of  the  line  of  said 
railway  under  the  same  etreumetaness." 

In  Denaby  Main  CoUiery  Co.  y.  M.  8.  A  L. 
HaUway  Co.  L.  R.  10  H.  of  L.  97;  8.  O.  2ft 
Am.  &  £ng.  R.  Cas.  298,  it  was  held,  in  an 
action  against  the  defendant  for  overcharges, 
made  in  violation  of  the  Act,  in  oarryine  coal 
from  a  ^oup  of  colleries,  situate  at  different 
points  along  the  line  of  its  road,  at  a  uniform 
rate,  that  the  Act  only  applied  to  goods  pass- 
inff  between  the  same  termini  and  over  no- 
other  part  of  the  line;  and  that  inequality  of 
rate,  where  unequal  distances  are  traversed 
does  not  constitute  a  preference  contrary  to 
the  Act.  In  other  words,  the  court  held  that 
two  tons  of  coal,  passing  over  the  road  of  the 
defendant  between  B  &  C,  did  not  pass  over 
such  portion  of  its  line  under  the  same  clrcum- 
8tances,if  one  of  them  also  passed  over  that  por- 
tion of  the  road  between  A  &  B,  and  therefore 
the  defendent  was  not  guilty  of  an  infraction 
of  the  Act,  when  it  charged  no  more  for  car- 
rying a  ton  of  coal  from  A  to  the  point  C» 
than  it  did  from  B  to  such  point. 

But  under  the  Interstate  Commerce  Act» 
mere  difference  in  distance  is  not  such  a  cir- 
cumstance as  will  justify  a  greater  or  even  aa 
equal  charge  for  a  short  haul  than  for  a  lone 
one.  Yet  Congress  must  have  contemplated 
that  there  might  be  such  a  difference  in  the 
circumstances  attending  a  long  and  short  haul^ 
as  would  justify  such  charge — as  would  make 
it  necessary  for  a  railway  corporation  in  the 
retention  and  acquisition  of  the  business  for 
which  it  is  constructed  and  operated,  to  cliarge 
less  for  a  long  haul  than  a  short  one.  Congress 
never  intended  to  make  of  this  Act  a  Procrus- 
tean bed,  in  which  the  conduct  of  the  businesa 
of  all  the  roads  engaged  in  interstate  com- 
merce shall  be  made  to  conform  to  one  arbi- 
trary rule,  without  reference  to  the  probable 
and  even  unavoidable  differences  in  the  con- 
ditions and  circumstances  under  which  it  must 
be  transacted.  And,  as  I  have  said,  in  my 
judgment,  competition  between  the  termini  of 
a  long  haul,  is  the  most  obvious  and  effective 
circumstance,  that  justifies  a  railway  la  mak- 
ing a  rate  below  what  it  might  reasonably  and 
does  charge  where  there  is  no  compettUon* 
The  places,  between  which  competition  in 
transportation  exists  between  water  craft  and 
railways,  or  even  the  latter,  always  will  and 
must  send  and  receive  freight  at  lower  ratea 
than  others  not  so  favored.  This  is  the  result 
of  natural  advantage,  supplemented  often  br 
exceptional  sagacity  ana  enterpiise,  and  it 
would  be  folly  in  the  Legislature  to  prevent  it, 
if  it  could. 

As  long  as  people  and  places  differ  so  wide- 
ly in  capabilities  and  facilities,  social  or  busi- 
ness equ^ity  is  impossible.  Society  can  da 
no  more  t^an  to  give  each  one  an  even  chance 
and  a  fair  show,  to  make  the  most  of  his  or 
its  opportunities,  and  leave  the  result  to  cir> 
cumstances  over  which  it  has  little  if  any  dl^ 
rect  control. 


1887. 


Associated  Wholkbalb  Gboosbs  y.  Mibsouki  Pagifig  R.  Co. 


821 


The  third  question  propoanded  by  the  Re- 
ceiver is  easily  answeied. 

Section  2  of  the  Act  by  prohibiting  any  car- 
rier subject  thereto,  from  charging  any  one 
person  a  greater  or  less  compensation,  for  any 
service  rendered  in  the  transportation  of  per- 
sons or  property  subject  to  the  Act,  than  it 
does  any  other  person  for  a  like  and  contem- 
porary service,  under  substantially  similar  cir- 
cumstances and  conditions,  in  effect  prohibits 
the  issuinff  of  passes  or  the  carrying  of  any  per- 
son free  of  charge,  so  long  as  the  same  privilege 
is  denied  to  any  other  person  under  substan- 
tially similar  circumstances  and  conditions. 

Now  it  may  be  said,  and  with  much  plausi- 
bility, that  the  wife  or  minor  child  of  an  em- 
ployee sustains  a  different  relation  to  the  em- 
ployer from  that  of  the  public  generally;  and 
that  therefore  the  carriage  of  such  a  person  on 
a  pass,  or  free  of  charge,  is  a  service  rendered 
by  the  carriers  under  "substantially  dissimilar 
circumstances  and  conditions,"  from  that  ren- 
dered to  any  other  person,  not  belonging  to 
the  family  or  an  employee. 

But  section  22  of  the  Act  contains  some  spe- 
cific exceptions  to  the  operation  of  section  2. 
Among  them  is  this:  "Nothing  in  this  Act 
shall  l^  construed  to  prevent  railroads  from 
giving  free  carriage  to  their  own  officers  and 
employees  or  to  prevent  the  principal  officers 
of  any  railroad  company  or  companies  from 
exchanging  passes  or  tickets  with  other  railroad 
companies  for  their  officers  and  employees." 

The  language  of  the  exception  is  explicit. 
There  is  no  room  for  interpretation  or  con- 
struction.   The  words  cannot  be  made  to  in- 


clude the  family  of  an  employee,  without  vio-. 
lence  to  the  apparent  purpose  of  the  Legislature. 
In  effect  the  exception  declares  that  the  cir- 
cumstance of  a  person  being  the  employee  of 
a  railway  corporation  is  sufficient  to  justify  the 
latter  in  carrying  him  free  of  charge,  but  not 
his  wife  or  his  children.  The  exception  takes, 
the  subject  of  free  carriage  on  account  of  any 
persons  employment  by  a  railway  corporation, 
out  of  the  question  of  "similar  circumstances, 
and  conditions"  as  provided  in  section  2,  and 
declares  that  the  person  so  employed  may  be 
carried  on  that  account,  without  reference  ta 
any  other  circumstance  or  condition,  and  by 
a  necessary  implication,  no  one  else. 

Doubtless  it  would  be  expedient  to  include 
the  immediate  family — the  wife  and  minoi^ 
children — of  the  employee  in  this  exception. 
By  this  means  the  corporation  might,  without 
material  cost  to  itself  or  prejudice  or  injustice  to 
anyone,  augment  in  a  graceful  way  the  compen- 
sation and  convenience  of  faithful  servants. 

But  the  remedy,  if  any,  is  with  Congress, 
and  not  the  courts. 

Ihe  receiver  %$  instructed  that  he  is  authorized 
to  make  a  less  rate  for  a  long  haul  than  a  short 
one,  in  conjunction  with  connecting  lines  or 
otherwise,  whenever,  by  reason  of  competition 
with  other  lines  or  means  of  transportation, 
the  same  is  necessary  to  enable  the  Oregon  «&■ 
California  Road  to  retain  or  acquire  business, 
and  that  he  is  not  authorized  to  give  passes 
over  his  road  to  any  member  of  the  family  of 
an  employee  thereof,  for  the  purpose  of  or  in 
connection  with  interstate  travel. 
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ASSOCIATED   WHOLESALE    GROCERS 
OF  ST.  LOUIS 

MISSOURI  PACIFIC  R.  CO. 

1.  A  motion  to  dismiss  a  complaint  de- 
niedt  because:  1,  no  notice  of  motion 
had  been  ffiven;  and  2,  because  the 
object  of  the  motion  was  to  reach  the 
merits  of  the  case  and  have  them 
passed  upon  summarily,  instead  of 
at  the  customary  final  hearing, 

2.  It  18  the  desire  of  the  Commission  that 
the  praetiee  and  proeeedinss  shall  be 
as  mmple  as  possible,  and  that  final 
hearings  be  had  forthwith,  without  the 
interposition  of  dilatory  motions*  etc. 

(July  18, 1887.) 

COMPLAINT  alleging  excessive  charges  in 
the  sale  of  thousand  mile  tickets.  Motion 
by  defendant  to  dismiss  complaint.  Motion 
not  entertainpd, 

COMFLAIST. 

To  the  Honorable,  the  Interstate  Commerce 

Commissioners: 

Your  petitioner  herewith,  the  Associated 
Wholesale  Grocers  of  St.  Louis,  a  corporate 
body  existing  under  the  laws  of  the  State  of 
Missouri,  asks  leave  to  present  this  complaint 
against  the  Missouri  Pacific  Railway  Company, 
a  corporation  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Missouri,  and  of  the 
United  States,  and  tochars^that  the  said  Rail- 
way Company  has  violated  and  is  daily  violat- 

Iktbb  S. 


ing  the  provisions  of  an  Act  of  Congress,  enti- 
tled an  Act  to  Regulate  Commerce,  and  known 
as  the  Interstate  Commerce  Law,  to  the  injury^ 
of  this  complainant, 
In  support  of  this  charge  it  is  hereby  averred : 

Speeifloation  1, 

That  the  said  Missouri  Pacific  Railway  Com- 
pany has  made  a  combination  and  arrange- 
ment with  other  and  separate  railway  linea 
connecting  therewith,  whereby  it  charges  ta 
shippers  of  other  States,  by  those  lines  of  rail- 
way, a  less  compensation  for  services  rendered 
in  transporting  property  from  points  within 
the  State  of  Missouri,  to  points  without  tho 
State,  than  it  charges  to  citizens  of  the  Stnte 
of  Missouri  for  rendering  substantially  similar 
services  in  transporting  property  between  the 
same  points,  all  in  violation  of  sections  1  and 
2  of  the  said  Interstate  Commerce  Law. 

Speeifleatum  IS. 

That  the  said  Missouri  Pacific  Railway  Com* 
pany,  itself  owning  no  connecting  line  be- 
tween the  City  of  St.  Louis  in  the  State  of 
Missouri,  and  the  City  of  East  St.  Louis,  ia 
the  State  of  Illinois,  nevertheless,  by  its  pub- 
lished tariff,  offers  to  transport  property  from 
both  the  points  named  to  points  in  Kansas^ 
Nebraska,  and  elsewhere,  at  the  same  rate; 
and  it  being  evident  that  the  said  Railway  Com- 
pany must  part  with  some  portion  of  its  com- 
pensation to  the  line  transporting  the  proper ty^ 
from  East  St.  Louis  to  St.  Louis,  it  practically^ 
follows  that  an  undue  preference  is  shown  U> 
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4ippeared  before  me  Joseph  Lathrop,  a  notary 

Sublic,  within  and  for  the  City  of  St.  Louis, 
tate  of  Missouri,  Jacob  Furth  and  W.  E. 
Schweppe,  who  are  known  to  me,  and  to  be 
jespecuvely  the  Vice  President  and  the  Secre- 
tary of  the  Associated  Wholesale  Grocers  of 
£t.  Louis,  and  they  severally  acknowledged 
their  siniatures  to  the  foregoing  petition,  and 
declared  the  same  to  be  true  to  the  best  of 
their  knowledge  and  belief. 

Joseph  Lathrop, 
Notary  Public. 

Answer. 

Answer  of  the  Missouri  Pacific  Railway 
Company  to  the  bill  of  complaint  made  by  the 
Associated  Wholesale  Grocers,  before  the  In- 
terstate Commission,  at  Washington,  D.  C. 

To  the  Honorable  T.  M.  Cooley  and  mem- 
bers of  the  Interstate  Commission,  Washing- 
ton, D.  C: 

The  Missouri  Pacific  Railway  Company,  re- 
spondent in  the  above  case,  for  its  answer  to 
the  bill  of  complaint  filed  therein,  respectfully 
submits  the  following: 

No,  1.  The  Missouri  Pacific  Railway  Com- 
pany admits  that,  as  is  customary  with  all 
•common  carriers,  it  does,  in  some  instances, 
accept  as  a  division  of  a  through  rate  a 
lower  proportion  than  its  published  local  tariff 
irom  point  of  interchange  with  connecting 
transportation  lines  to  destination  of  the 
freight;  but  denies  that  in  any  case  it  is  a  party 
to  the  making  of  a  less  through  rate  from  point 
of  shipment  to  destination  than  the  rates 
•charged  between  intermediate  points  on  any 
interstate  sliipments. 

No,  t.  The  Missouri  Pacific  Railway  Com- 
pany admits  that  it,  in  some  instances,  pub- 
lishes and  charges  the  same  through  rate  from 
East  St  Louis  as  from  St.  Louis,  to  some  of 
the  stations  on  its  own  and  connecting  lines; 
but  it  denies  that  this  is  in  anv  manner  in  con- 
flict with  the  requirements  of  any  of  the  pro- 
Tisions  of  the  Interstate  Commerce  Law;  and 
it  further  alleges  that  it  does  control  and  ope- 
rate, under  joint  lease  with  another  company, 
«  connecting  line  between  the  City  of  St  Louis, 
Jn  Missouri,  and  the  City  of  Bast  St  Louis, 
in  Illinois. 

No,  3.  The  Missouri  Pacific  Railway  Com- 
pany admits  that,  as  ia  customary  with  nearly 
all  if  not  all  common  carriers,  it  makes  a  lower 
charge  for  freight  in  car  load  quantities  than 
for  jmilar  shipments  in  less  than  car  loads; 
but  avers  that  in  doing  this  it  does  not  violate 
soy  of  the  provisions  of  the  Interstate  Com- 
merce Law,  and  does  not  unjustly  discriminate 
sgainst  anyone,  as  its  tariffs,  formulated  on 
this  basis,  are  applicable  alike  to  all  shippers. 

The  Missouri  Pacific  Railway  Company  de- 
nies that  there  is  anv  discrimination  in  any  of 
its  acts,  as  admitted  under  the  different  speci- 
fications named  in  the  complaint;  and  denies 
that  such  action  as  herein  admitted,  regarding 
its  rates,  is  in  any  manner  in  confiict  with  any 
of  the  sections  of  the  Interstate  Commerce  Law, 
snd  in  further  evidence  of  this  makes  reference 
to  the  tariffs  on  file  in  your  office. 

The  Missouri  Pacific  Railway  Company, 

By  W.  H.  Newman, 
Qeal  Traffic  Manager. 

ISTKR  S. 


Motion  to  Dismiss. 


Now  comes  the  Missouri  Pacific  Railway 
Company  by  John  S.  Blair,  its  attorney,  and 
moves  that  the  complaint  of  the  Associated 
Grocers  of  St.  Louis,  dated  June  27,  1887,  be 
dismissed  for  want  of  jurisdiction;  and  for 
grounds  of  said  motion  he  points  out  that  the 
complaint  is  simply  and  solely  that  your  re- 
spondent is  charging  commerdal  travelers  $25 
for  a  thousand  mile  ticket;  whomu,  as  alleged, 
|15  would  be  sufficient 

Section  22  of  the  Act  of  February  4, 1887, 
provides: 

That  nothing  in  this  Act  shall  apply  to 
*  *  *  the  issuance  of  milage,  excursion  or 
commutation  passenger  tickets. 

Jno.  8.  Blair, 
for  Missouri  Pacific  R.  Co. 

Opinion. 

By  the  Conuniaaion: 

The  petition  in  this  case  complains  of  the  de- 
fendant that  in  the  sale  of  thousand  mile  tick- 
ets for  passenger  transportation  it  makes  ex- 
cessive charffes.  The  price  charged  for  each 
such  ticket  te  $25;  tohtrMi,  it  is  averred  that  a 
fair  and  sufficient  charge  would  be  $16. 

Mr.  John  S.  Blair,  for  defendant,  now  moves 
to  dismiss  the  complaint,  for  the  reason  that  it 
shows  no  case  within  the  jurisdiction  of  the 
Commission,  the  Interstate  Commerce  Act  ex- 
pressly providing  that  it  is  not  to  apply  to  the 
issuance  of  milage  tickets.  No  notice  had  been 
given  of  the  motion. 

l%e  Oommiasion  dectinu  to  take  up  the  motion, 

First,  because  notice  to  the  complainant  had 
not  be^  given. 

Second,  because  the  object  of  the  motion  was 
to  reach  the  merits  of  the  case  and  have  them 
discussed  and  passed  upon  summarily,  instep 
of  at  the  customary  final  hearing.  A  practice 
thus  to  anticipate  bv  motion  the  final  hearing 
the  Commission  did  not  think  advisable  ana 
would  not  therefore  favor. 

It  is  the  desire  of  the  Commission  that  the 
practice  and  proceedings  in  cases  before  us  shall 
be  in  the  simplest  form  possible,  consistent 
with  justice,  and  that  without  dilatory  motions, 
pleas  in  abatement  or  other  interlocutory  pro- 
ceedings, the  matter  in  question  may  be  brought 
to  an  issue  at  the  earliest  practicable  day  when 
a  final  hearine  may  be  had  forthwith,  and  all 
proper  questions  will  then  be  entertained, 
whether  jurisdictional  or  going  to.  the  merits  of 
the  controversy. 


William  M.  HOLBROOK  et  al., 

V, 

ST.  PAUL.  MINNEAPOLIS  &  MANITOBA 

RCO.  ♦ 

1.  Where  no  overt  acta  of  miaconduet 

on  the  part  of  a  defendant  railroad  corn- 
pan  v,wiiich  could  support  any  judgment 
of  the  Commission  or  any  mandatory 
order,  are  made  to  appear,  the  Com- 
nUaaion  haa  no  diacretion  but  to  die- 
miaa  the  complaint* 

*8ee  dfittf,  81ft.. 
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x^omplftint,  this  Company  will  gladly  furnish  it 
¥dth  all  inf onnatlon  in  its  possession;  but  it 
submits  that  it  is  not  within  the  proTince  of 
jour  Comndssion  to  investigate  the  actions  of 
railroad  compuiies  prior  to  the  passage  of  the 
Act  of  Congress,  approved  February  4, 1887» 
entitled  "An  Act  to  Regulate  Commerce." 
Dated  St.  Paul,  Minn.«  May  4, 1887. 

W.  E.  Smith, 
General  Solicitor,  St.  Paul,  Minne- 
apolis &  Manitoba  R.  Co., 
St.  Paul,  Minn. 
<State  of  Minnesota, ) 
Ramsey  County.    )    ' 

K  Sawyer,  being  duly  sworn,  deposes  and 
.says,  he  is  the  Se^eta^  of  the  St.  Paul,  Min- 
neapolis &  Manitoba  Railway  Company,  the 
-defendant  herein;  that  he  has  read  the  forego- 
ing answer,  and  knows  the  contents  thereof ; 
and  that  the  same  is  true  of  his  own  knowl- 
edee,  except  as  to  those  matters  therein  stated 
to  be  alleged  on  information  and  belief  ;  and 
as  to  those  matters  he  believes  the  same  to  be 
true. 

B.  Sawyer. 
Subscribed  and  sworn  to  before  me, 
this  4th  d^  of  May,  1887. 
P.  W.  woodruff.  Notary  Public, 
Ramsey  Co.,  Minn. 

MonoN  TO  SntiKB  Out. 

Comes  the  defendant  Company  and  moves 
-the  honorable  Commission  to  disregard  and 
49trike  from  the  files  of  this  case  the  certain  pa- 
pers and  documents  described  as  follows: 

The  sworn  statement  of  Nelson  L.  Derby 
4md  others,  dated  April  18,  1887— Filed  AprU 
38,1887. 

The  sworn  statement  of  Nelson  L.  Derby 
jlnd  W.  M.  Holbrook.  sworn  to  July  2,  1887, 
.snd  filed  July  — ,  1887. 

And  for  cause  of  motion  the  defendant  says 
that  said  papers  purport  to  be  and  contain  evi- 
•dence  in  support  of  the  petition  or  complaint 
in  this  case  nled. 

That  the  said  testimony  was  taken  without 
notice  to  defendant,  and  without  opportunity 
to  be  present,  or  to  cross  examine  the  witnesses 
produced. 

That  the  testimony  therein  contained  is  ir- 
relevant, immaterial,  and  insufficient. 

S.  S.  Burdett, 
Atty.  for  defendant. 

Motion  to  Dismss. 

Comes  the  defendant,  the  said  St.  Paul, 
Jlinneapolis  &  Manitoba  Railway  Company, 
hy  S.  S.  Burdett  its  attorney,  and  moves  the 
-Ciommission  to  dismiss  the  cause  and  com- 
plaint herein  for  insufficiency. 

1.  Because  there  is  no  matter  set  out  therein 
^x>gnizable  by  this  Commission  under  Uie  Act 
of  Congress  approved  February  4,  1887. 

2.  Because  the  said  petition  or  complaint 
shows  on  its  face  that  the  matters  and  things 
therein  complained  of  happened  prior  to  the 
approval  of  the  Act  aforesaid  and  prior  to  its 
taking  effect  as  a  law. 

3.  Because  said  complaint  contains  no  alle- 
^tion  or  averment  that  the  matters  therein 
complained  of  continued  after  the  passage  of 
said  Act. 

Iktkb  S. 


4.  Because  the  allegation  in  said  complaint 
of  a  belief  as  to  what  may  happen  in  the  future 
to  the  detriment  of  the  petitioners  is  not 
pound  for  interposition  in  that  behalf  by  the 
honorable  Commission. 

S.  S.  Burdett 

Attorney  for  St.  Paul,  Minneapolis  &  Mani- 
toba Railvray  Co. 

Opinion. 

By  the  Commission: 

The  petition  in  this  case,  which  was  filed 
April  18, 1887,  avers  that  the  complainants  dur- 
ing the  last  fall  and  winter,  for  nearly  two 
months,  were  denied  cars  by  the  defendant 
company,  and  fearine  that  the  course  of  the 
defendant  will  be  similar  the  coming  fall,  and 
thinking  the  present  a  proper  time  to  bring  the 
matter  to  the  attention  of  the  Commiwion, 
that  the  apprehended  inconvenience  may  be 
avoided,  the  complainants  apply  to  the  Com- 
mission for  some  proper  and  adequate  remedy. 

The  reason  given  for  the  failure  to  supply 
cars  to  the  complainants  is  stated  to  be  that  the 
defendant  has  been  engaged  in  constructinff  an 
extension  of  the  road,  and  has  used  its  rolling 
stock  for  that  purpose,  thus  making  itself  a 
preferred  shipper. 

As  the  facts  stated  did  not  show  any  viola- 
tion of  the  Law  occurring  since  the  Act  was 
Sassed,  under  which  the  Commission  is  acting, 
ut  only  a  fear  that  there  might  be  such  a  vio- 
lation, the  Commission  might,  with  entire  pro- 
priety, have  advised  the  parties  that  they 
should  wait  until  it  was  seen  whether  their 
fears  of  misconduct  on  the  part  of  the  defend- 
ant were  to  be  realized;  the  Commission  hav- 
ing no  authority  to  anticipate  violations  of  law, 
or  to  issue  mandatory  process  upon  supposi- 
tions or  fears  that  any  such  violations  will  take 
place.  But  as  it  was  quite  possible  that  the 
fears  which  were  asserted  might  not  be  wholly 
groundless,  it  was  deemed  proper  to  send  to 
the  defendant  company  a  copy  of  the  petition, 
that  it  might  have  an  opportunity  for  explana- 
tion, and  also  for  giving  assurances  as  to  the 
future  if  inclined  to  do  so. 

This  course  having  been  taken,  the  defend- 
ant answered,  excusing  its  failure  to  furnish 
cars  during  the  time  of  which  complaint  of  de- 
ficiency was  made  by  the  complainants,  and 
averring  that  the  Company  had  now  pro- 
cured an  additional  quantity  of  cars,  so  that  it 
was  believed  there  would  hereafter  be  no  diffi- 
culty in  handling  its  business  promptly  and 
without  delay.  A  copy  of  this  answer  was 
served  upon  the  complainants,  and  this  day 
was  assigned  for  a  public  hearing  if  the  par- 
ties or  either  of  them  desired  to  have  one. 

The  complainants  have  not  appeared  today, 
but  have  forwarded  certain  affidavits  on  which 
(and  upon  the  pleadings  and  certain  facts  ap- 
pearingby  the  report  of  the  Railroad  Commis- 
sion of  Dakota)  they  desire  the  case  to  be  heard. 
The  affidavits  were  taken  ex  parte,  and  the  de- 
fendant Company  was  not  notified  to  appear 
for  cross  examination  when  they  were  taken. 
They  are  not,  therefore,  legal  evidence,  what- 
ever they  might  show,  and  we  could  not  base 
an  opinion  upon  them.  We  have  looked  into 
them,  however,  enough  to  satisfy  ourselves 
that  they  do  not  show  any  violation  of  law 
committed  since  the  Act  to  regulate  commerce 
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was  passed.  Nor  does  any  such  violation  ap- 
pear from  anything  else  to  which  our  attention 
is  called.  If,  therefore,  the  complaint  was  suf- 
ficient in  substance,  it  would  stand  without 
evidence  of  any  overt  acts  of  misconduct  on 
the  part  of  the  defendant,  which  could  sup- 
I>ort  any  judgment  bv  the  Commission  or  any 
mandatory  order.  Under  such  circumstances 
we  have  no  discretion  but  to  dismiss  the  com- 
plaint. 

If  the  defendant  was  guilty  of  any  wrong 
prior  to  April  of  the  pr^ent  year,  we  cannot 
lor  such  wrong  call  it  to  account,  because  it 
antedates  our  authority.  If  at  this  time  the 
defendant  avows  a  purpose  to  comply  with  the 
Law,  we  must  not  only  assume  that  it  will  do 
so,  but  we  must  act  upon  that  assumption  un- 
til we  have  evidence  that  the  purpose  is  not 
lived  up  to.  At  this  time  we  have  no  such 
evidence  and  these  proceedings  will,  therefore, 
here  terminate. 

Allc(meurin  this  memorandum* 


Milton  EVANS 

V, 

OREGON    RAILWAY   &   NAVIGATION 

CO.* 

PROCEEDING  by  a  resident  of  Walla  Walla, 
Washington  Territorv,  based  upon  allega- 
tions of  exaction  of  excessive  charges  by  defend- 
ant company  for  the  transportation  of  wheat. 

Complaint. 

To  the  honorable  Interstate  Commerce  Com- 
mission. 

Milton  Evans,  petitioner,  respectfully  shows 
and  alleges. 

First;  That  he  is  a  citizen  of  the  United 
States,  over  twenty-one  years  of  age,  and  re- 
sidmg  in  Walla  Walla  County,  in  the  Territory 
of  "mishington. 

Second;  That  the  defendant.  The  Oregon 
Railway  and  Navigation  Company  is  a  corpo- 
ration and,  as  such,  has  been  for  several  years 
last  past  and  is  now  a  common  carrier  engaged 
in  operating  a  railroad  and  transporting  pas- 
sengers and  property  between  the  City  of 
Walla  Walla,  in  the  Territory  of  Washington, 
and  the  City  of  Portland,  in  the  SUte  of  Ore- 
gon, and  other  points  in  the  State  of  Oregon 
and  the  Territories  of  Idaho  and  Washington. 

Third;  That  the  said  defendant's  line  of  rail- 
road from  Walla  Walla  City,  in  the  Territory 
of  Washington,  to  the  City  of  Portland,  in  the 
State  of  Oregon,  is  one  continuous  line  of  road, 
246  miles  in  length,  about  thirty-six  miles  of 
which  is  in  the  Territonr  of  Washington,  and 
210  miles  in  the  State  of  Oregon,  anathat  the 
same  is  now  and  has  been  at  all  times,  since 
the  same  has  been  owned  and  operated  by  the 
defendant  as  aforesaid,  running  through  trains 
between  said  cities  without  change  of  cars. 

Fourth;  That  on  April  26,  1887,  vour  peti- 
tioner, beine  the  owner  of  a  car  load  of  wheat 
consisting  of  27,000  pounds  of  wheat,  delivered 
the  same  on  board  of  one  of  defendant's  cars 
at  Walla  Walla  City,  in  the  Territory  of  Wash- 
ington, aforesaid,  for  transportation  to  the 
City  of  Portland,  in  the  State  of  Oregon;  that 
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said  defendant  Railroad  Company,  as  afore* 
said,  charged  complainant  $81  (thirty  cents  per 
100  lb8.),for  transportingsaid  car  load  of  wheat 
from  said  Walla  Walla  Caty  to  the  City  of  Port- 
land,  aforesaid,  and  refused  to  carry  or  trans* 
port  the  same  for  any  less  sum  or  compensa- 
tion, and  petitioner,  in  order  to  have  said  wheat 
transported  as  aforesaid,  was  compelled  to  pay 
and  did  pay  said  defendant  therefor  the  sum 
of  $81,  and  received  from  said  defendant  a  re- 
ceipt or  contract  in  the  words  and  figures  fol- 
lowing, to  wit: 

"Walla  Walla.  W.  T.  April  26.  1887. 

"Received  today  from  Milton  Evans  Eighty- 
One  Dollars,  as  payment  in  full  for  freight  on 
Twenty-Seven  Thousand  pounds  (27,000  11»b.> 
wheat  shipped  to  day  from  here  on  car  1992 
to  Portland,  Oregon,  that  being  our  r^ular 
rate  on  car  load  lots,  viz. :  80  per  cental  front 
here  to  Portland. 

$81.00.  Subject  to  corrections. 

"W.  F.  Wamsley,  Agt" 
and  petitioner  was  also  required  by  said  de- 
fendant to  load  and  unload  said  car  at  his  own 
expense. 

Fifth ;  That  the  said  charee  made,  demanded, 
and  received  by  said  defendant  from  petitioner 
for  the  transportation  of  said  car  load  of  wheat 
as  aforesaid,  was  unjust,  unreasonable,  and  ex- 
tortionary, and  was  at  least  twice  as  much  as 
it  was  reasonably  worth  to  transport  the  same 
as  aforesaid. 

Sixth;  That  petitioner  has  other  larj^e  quan- 
tities of  wheat,  to  wit:  four  thousana  bushels 
which  he  is  desirous  of  having  transported  over 
said  defendant's  railroad  from  said  City  of  Wal- 
la Walla,  in  the  Territory  of  Washington,  to  th& 
City  of  Portland,  in  the  State  of  Oregon;  that 
said  defendant  refuses  to  transport  or  carry  the 
same  or  any  part  thereof  at  just  or  reasonable- 
rates,  or  at  any  rate  less  than  the  aforesaid  un- 
just, unreasonable  and  extortionate  rates. 

Wherrfare,  Your  petitioner  prays  that  an  in- 
vestigation of  the  matters  and  things  alleged 
in  the  foregoing  petition  be  ordered  and  had  by 
the  honorable  Interstate  Commerce  Commia- 
sion,  and  Uiat  the  aforesaid  rate  charged  your 
petititioner  by  the  said  defendant  be  adjudged 
unreasonable  and  unjust,  and  that  the  said  de- 
fendant be  ordered  to  repay  and  refund  to  pe- 
titioner one  half  of  the  aforesaid  sum  of  $81,. 
extorted  from  petitioner  as  aforesaid,  and  that 
said  defendant  be  required  and  ordered  by  this 
honorable  Commission  to  transport  the  wheat 
of  peUtioner  now  on  hand  at  the  rate  of  three 
dollars  per  ton  in  car  load  lots,  and  that  the 
honorable  Interstate  Commerce  Commission 
fix  and  establish  a  reasonable  rate  for  the  trans- 
portation of  freight  and  property  over  the  said 
Oregon  Railway  &  Navigation  Compuiy's. 
Railroad  between  the  said  Cities  of  Walla 
Walla,  in  the  Territory  of  Washington,  and 
Portland,  in  the  State  of  Oregon;  and  for  suchr 
other  and  further  order  and  relief  as  may  be 
just  and  equitable;  and  your  petitioner  will 
ever  pray,  etc. 

Milton  Evans, 
Petitioner. 
Territory  of  Washington, ) 
County  of  Walla  Walla.  )"• 

Milton  Evans,  being  first  duly  sworn,  deposes 
and  says,  that  he  is  the  petitioner  named  in  the 
foregoing  petition  and  that  he  has  read  the  said 
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petition  and  knows  the  contents  thereof  and 
that  the  same  is  true. 

Milton  Evans. 
Subscribed  and  sworn  to  before  me  this  6th 
day  of  June,  1887. 
[Seal]  Frank  Filber. 

Notary  Public. 

Answer. 

Answering  to  the  complaint  of  Milton  Evans, 
of  Walla  Walla,  Washington  Territory,  the 
Oregon  Railway  and  Navigation  Company,  the 
above  named  defendant: 

Admits  that  this  defendant  is  a  corporation 
incorporated  under  the  Laws  of  the  State  of 
Oregon,  having  iu  principal  office  at  the  Citv 
of  R>rtland,  in  said  State,  and  that  as  such,  it 
has  been  for  several  vears  last  past,  to  wit: 
since  the  21st  day  of  October,  1863.  and  now 
is,  a  common  carrier  engaged  in  operating  a 
railroad  and  transporting  passengers  and  prop- 
erty between  the  City  ofWalla  Walla,  in  the 
Territory  of  Washington,  and  the  City  of  Port- 
land, in  the  State  of  Oregon,  and  other  points 
in  the  State  of  Oregon  and  the  Territory  of 
Washington,  but  denies  that  it  is  engaged  in 
operating  any  continuous  line  of  raifix]^  be- 
tween either  of  said  points  and  any  point  in 
the  Territory  of  Idaho. 

Defendant  admits  that  this  defendant's  line 
of  railroad  from  the  City  of  WaUa  Walla,  in 
the  Territory  of  Washington,  to  the  City  of 
Portland,  in  the  State  of  Oregon,  is  one  con- 
tinuous line  of  road,  246  miles  in  length,  about 
thirty-six  miles  of  which  is  in  the  Territory  of 
Washington,  and  210  miles  in  the  State  of  Ore- 
gon, and  that  this  defendant  is  now  and  has 
heretofore  been  running  through  trains  be- 
tween said  cities  without  change  of  cars,  ex- 
cept where  such  changes  became  necessaiy  by 
reason  of  the  interruptions  hereinafter  men- 
tioned. 

Defendant  admits  that  on  or  about  the  26th 
day  of  April,  1887,  the  petitioner  delivered  on 
board  of  one  of  defendant's  cars  at  Walla 
Walla,in  the  Territory  of  Washington,  27.000 
pounds  of  wheat  for  transportation  to  the  City 
of  Portland,  in  the  State  of  Oregon,  and  that 
this  defendant  charged  said  petitioner  $81,  or 
thirty  cents  per  100  pounds  for  transporUng 
said  car  load  of  wheat  from  said  Walla  Walla 
to  the  City  of  Portland  aforesaid,  including, 
however,  all  terminal  charges  at  said  Cltv  of 
Portland;  and  this  defendant  admits  that  ft  re- 
fused to  transport  said  wheat  for  a  less  charge 
than  said  thirty  cents  per  100  pounds,  amount- 
ing in  the  aggregate  to  $81  upon  the  shipment 
made  by  compliunant,  which  said  complainant 

Said  defendant,  and  defendant  issued  and  de- 
vered  to  complainant  a  receipt  therefor,  sub- 
stantially in  the  words  and  figures  set  forth  in 
the  petitton  filed  herein. 

Defendant  denies  that  said  charge,  or  any 
charge  made,  demanded  or  received  by  this 
defendant  from  petitioner  or  any  person  for 
tbe  transportation  of  said  car  loaa  of  wheat  as 
aforesaid,  or  otherwise,  or  the  transportation 
of  any  wheat  or  other  freight,  was  or  is  unjust, 
unreasonable  or  extortionary,  and  denies  that 
the  same  was  any  more  than  it  was  reason- 
ably worth  to  transport  the  same  as  aforesaid. 
Defendant  says  that  as  to  whether  or  not  pe- 
titioner has  other  large  or  other  quantities  of 
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wheat,  either  4,000  bushels  or  any  amount, 
which  he  is  desirous  of  having  transported 
over  defendants  railroad  from  Walla  Walla  to> 
Portland,  Oregon,  or  otherwise,  this  defend- 
ant has  no  knowledge  or  any  information  suf- 
ficient to  form  a  belief,  and  it  denies  that  de- 
fendant refuses  to  transport  the  same  or  any^ 
part  thereof,  or  any  wheat  or  other  merchan- 
dise, at  Just  and  reasonable  rates,  or  at  less^ 
than  any  unjust,  unreasonable  or  extortionate^ 
rates. 

And  further  answering  unto  the  complaint, 
of  said  petitioner,  this  defendant  respectf uUy 
alleges  and  shows  to  Tour  Honors: 

That  the  railroad  line  of  this  defendant  be- 
tween the  Cit^  of  Portland,  in  the  State  of  Ore-^ 
gon,and  the  City  of  Walla  Walla,in  Washington 
Territory,  a  distance  of  246  miles,  is  necessar- 
ily constructed  and  operated  for  the  most  part 
through  a  rugged  and  mountainous  country, 
with  extraordinary  mdes  and  curves,  and  be- 
ing so  constructed,  is  operated  at  exceptionally^ 
great  expense. 

That  between  the  said  City  of  Portland  and* 
Dalles  City,  a  distance  of  eighty-eight  miles, 
its  said  road  runs  over  and  across  the  Cascade^ 
Mountains  in  the  State  of  Oregon,  and  the  ad- 
Joining  mountainous  country  Is  unproductive^ 
and  unsettled. 

That,  during  the  winter  seasons,  the  opera- 
tion of  this  part  of  defendant's  road  is  fre^ 
quently  interrupted  by  storms  and  snow  block- 
ades, and  earth  slides,  and  the  defendant  ia 
thereby  subjected  to  extraordinary  eicpense;, 
that  between  said  Dalles  City  and  said  City  of 
Walla  Walla,  defendant's  road  for  the  greater 
part  of  the  way  runs  through  a  sandy  and  un- 
productive desert,  and  is  subject  to  constant 
obstruction  from  sand  drifts.  Its  ties  and 
bridge  substructures  along  this  portion  of  its 
line  require  to  be  renewed  every  six  or  seven 
years  on  account  of  deterioration  caused  by 
alkali  in  the  soil. 

That  defendant's  road  consists  of  672  miles, 
of  main  track,  and  runs  through  the  Counties, 
of  Wasco,  Gilliam,  Umatilla,  Union  and  Baker 
in  the  State  of  Oregon,  and  the  Counties  of 
Walla  Walla,  Columbia  and  Gkrfield  in  Wash- 
ington Territory;  that  said  counties  contain  in 
the  aggregate,  84,441  square  miles,  that  the- 

gopulation  of  said  counties  is  in  the  aggregate^ 
B,520. 

That  the  total  of  way  freights  between  Port- 
land and  said  Dalles  City  during  the  eleven 
months  ending  May  81, 1887,  amounted  to  the- 
sum  of  $424.^. 

That  the  whole  local  traffic,  both  passenger 
and  freight,  between  the  said  City  of  Portlimd 
and  Walla  Walla,  including  the  business  re- 
ceived at  said  points  during  said  eleven  montha 
ending  May  81,  1887,  amounted  to  the  sum  of 
$606,450.89,  and  the  operating  expenses  of  that 

E>rtion  of  said  road  amounted  to  $792,490  dur- 
gthe  same  time. 

That  wheat  furnishes  much  the  largest  part 
of  the  freight  shipped  over  defendant's  lines; 
that  the  total  wheat  shipped  during  the  eleven 
months  ending  May  81,  1887,  over  all  defend- 
ant's lines  of  road  was  121,102  tons,  and  that 
the  total  from  Walla  Walla  was  15,249  tons 
duringthe  same  time ;  that  the  amount  shipped 
from  Walla  Walla  during  the  month  of  May» 
1887,  was  but  167  tons. 


That  laboi  In  the  Tlclntty  where  thia  dofend- 
snt'a  railroad  Is  operated,  Ib  ezcesslTdf  bigh 
and  eiceeds  by  at  least  2S  per  ceot  the  prices 

6 aid  therefor  upon  other  railroads  vrlthia  the 
Qlted  BtBtea,  and  skilled  labor,  like  enzineers 
of  l^e  capacliv  and  eiperleace  required  1q  the 
operation  of  defendants  railroad  exceeds  that 
amount. 

That  this  defendant  has  coDstructed  lis  said 
railroad  solely  by  private  capital  Invested  In 
the  BOterprite,  and  without  any  government, 
state  or  municipal  aid. 

Tliat  the  capital  stock  and  bonded  Indebted- 
ness of  defendant's  railroad,  repreaents  only 
the  actual  paid  up  capital  and  moneys  actually 
invested  in  its  business,  and  the  fixed  chargra 
upon  that  portion  of  its  said  road  exceed  atUie 
prcBeni  time,  and  at  the  present  rates  of  freights 
and  fares,  the  whole  amount  of  the  Income  de- 
rived from  the  business  of  said  road  between 
the  said  City  of  Portland  and  said  City  of 
Walla  Walla,  upon  all  freights  and  fares  be- 
tween said  points.  Including  nil  freights  and 
fares  received  at  ftald  Walla  Walla  and  Port- 
land; BO  that  If  this  defendant  were  compelled 
to  rely  entirely  upon  local  IrafBo  between  the 
points  aforesaid,  and  that  originating  at  tlie 
Bald  Cities  of  Walla  Walla  and  Portland,  at 
the  present  tariff  of  freights  and  fares,  the  In- 
come from  the  said  railroad  would  not  lie  suf- 


upon  its  capital  stock  expended  In  building  its 
£uld  railroad. 

That  at  Its  present  tariff  rales,  with  the  most 
economical  management  possible  in  the  opera- 
tion of  Its  said  railroad,  tnls  defendant  is  able 
to  pay  no  more  than  S  per  cent  upon  Its  paid 
up  capital  stock,  while  the  ordinary  rates  of 
interest  upon  Brat  class  loans  at  said  Wolla 
Walla  In  the  vicinity  of  defendant's  said  rail- 
jijad.  Is  10  per  cent  per  annum. 

"That  defendant  has  been  engiwed  In  operat- 
ing lU  said  railroad  between  said  City  of  Port- 


Aud  this  defendant  alleges  the  fact  to  be  that 
the  adoption  of  a  rate  of  frel^t  charges  for 
its  road  as  low  astbirtpnyed  for  herein  would 
make  It  Imposrible  to  oporate  defendant's  said 
road,  and  pay  operating  expenses  and  coat  of 
\re,  leaving  nothing  for  dlvldendsor  Inter- 
that  such  ratewouTd  prevent  the  construc- 
tion of  the  new  lines  under  way  and  In  con- 
templation, and  would,  in  effect,  destroy  its 
entire  proper^  as  an  investment. 
<  ipiitr^i^re,  Defendant  prays  that  the  com- 
plaint herein  be  dismlsaea. 

Oregon  Ballway  &  Navigation  Co., 
By  II.  B.  Howe,  BupL 
Dolph,  Bellinger, 
Mallory  &  Simon, 
Attys. 
Blate  of  Oregon,  \ 

County  of  Multnomah,  (  ' 
I,  H.  a.  Rowe,  being  first  duly  sworn,  say 
that  I  am  the  Superintendent  of  The  Oregon 
Railway  and  Navigation  Company,  defendant 
above  named,  and  that  the  foregoing  answer  Is 
true  as  I  verily  believe. 

H.  8.  Bows. 
Bubscribed  and  sworn  to  before  me  thla  Sd 
day  of  July.  1887. 

V.  0.  Bellinger, 
[Seal.]  NoWry  Public  for  Oregon. 


WilUara  H.  REED 

OREGON  RAILWAY  4  NAVIGATION 
CO.* 

PROCEEDING  by  a  resident  of  Walta 
Walla,  Washington  Territory,  based  upon 
allegations  of  exacUon  of  excessive  charges  by 
defendant  company,  (or  the  transportation  of 

•See  ante,  3U. 
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COMFLAIKT. 


The  plaintifl  eomplains  and  allies: 

1.  That  now  and  at  the  time  hordnafter 
mentioned,  tlie  defendant  is  and  was  a  com- 
mon carrier  engaged  in  the  transportation  of 
passengers  and  property  wholly  by  railroad, 
under  a  common  control,  for  a  continuous 
carriage  from  the  City  of  Walla  Walla,  in  the 
Territory  of  Washington,  to  the  City  of  Port- 
land, in  the  State  of  Oregon. 

a.  That  on  the  26th  day  of  May,  A.  D.  1887, 
«t  the  City  of  Walla  Walla,  Washington  Ter- 
ritory, the  plaintiff  delivered  to  the  defendant, 
<m  hoard  its  cars  at  the  defendant's  depot  in 
said  dty,  a  certain  amount  of  wheat,  in  sacks, 
the  property  of  the  plaintiff,  to  wit:  one 
hundred  ana  eighty-five  (185)  sacks  of  wheat, 
wdghing  24,000  pounds,  being  400  bushels,  of 
the  value  of  sixty-five  cents  a  bushel,  in  sacks, 
on  board  Uie  defendant's  cars  at  Walla  Walla, 
Washington  Territory.  And  the  defendant, 
assuchcarrier.receivea  said  wheat  for  delivery 
to  the  plaintiff  on  board  the  defendant's  cars 
at  PorUand,  Or^n.  And  the  defendant  for 
such  service,  which  it  subsequently  performed, 
the  loading  and  unloading  of  the  car  oeing  done 
by  the  phuntiff,  charged  the  plaintiff  the  sum 
of  $73,  which  was  at  the  rate  of  thirty  cents 
per  hundred  pounds,or  eighteen  cents  a  bushel, 
cqualHng  2.439  cents  per  ton  per  mile.  This 
sum  was  paid  by  the  plaintiff,  through  his 
order,  the  receipt  for  said  payment  oeing 
hereto  attached,  dated  May  28, 1887.  Said  re- 
ceipt gives  the  date  of  the  way  bill  as  May  26, 
the  number  of  waybill  as  207,  and  the  number 
of  the  car  as  1794. 

3.  Said  transportation  being  for  a  distance  of 
but  246  miles,  tnis  charge  of  |72  for  transport- 
ing 24,000  pounds  of  wheat  that  distance,  the 
plaintiff  deems  unjust  and  unreasonable,  to  the 
extent  and  in  the  sum  of  $3  a  ton. 

The  plaintiff  and  his  neighbors  have  been  re- 
peatedly made  to  pay  the  same  unjust  and  un- 
reasonable rate  for  the  same  service  since  the 
Interstate  Commerce  Act,  approved  February 
4, 1887,  took  effect;  and  the  plaintiff  prays  your 
honorable  body  to  find,  under  the  first  section 
of  said  Act,  that  such  charee  is  excessive  and 
unlawful  to  the  extent  and  in  the  sum  of  $3  a 
ton;  and  plaint^  asks  your  honorable  body  to 
issue  an  order  on  said  defendant  to  return  to 
said  plaintiff  said  excessive  charge,  and  that 
(he  oefendant  be  restrained  by  your  honorable 
body  from  hereafter  making  a  charge  of  over 
$3  a  ton  for  a  like  service  of  transporting 
wheat  from  Walla  Walla,  Washington  Terri- 
tory, to  Portland,  Oregon. 

William  H.  Reed,  Plaintiff. 
Territory  of  Washington.    )  „ 
County  of  Walla  W  all^     f  **• 

Willfitm  EL  Reed,  being  duly  sworn,  says  he 
Is  the  above  named  plaintiff,  that  he  has  read 
the  foregoing  complaint,  and  that  the  same  is 
true  to  &e  best  of  his  knowledge  and  belief. 

Subsoribed  and  sworn  to  before  me  this,  the 
tenth  day  of  June,  A.  D.  1887. 

(Seal)  Fred  G.  Reed,  Notary  Public. 

[Beeeipt,] 

Portland,  May  28, 1887. 
W.  H.  Reed, 
To  Oregon  Railway  &  Navigation  Company, 

Iktkb  S. 


Dr.,  for  freight  and  charges  from  Walla 
Walla. 
Date,  May  26.    No.  of  Way  BiU.  297 
No.  of  Car,  1794.    Articles,  185  Sk  wheat 
Weight,  24,000.    Rate  30. 
Local  charges  72.00.  Total  to  pay  72.00 

Cartage  to  warehouse  •  4.80 

Insurance  1.80 

Cartage  from  warehouse  to  Greenwich  480 

83.40 
Received  Payment  for  the  Company, 

G.  H.  Stewart,  Agent. 
Consignor,  W.  H.  Reed. 

The  answer  to  the  above  complaint  is  similar 
to  that  set  forth  in  the  case  of  Milton  Svans 
against  the  same  defendant,  $upra. 


BURTON  STOCK  CAR  CO. 

V. 

CHICAGO,  BURLINGTON  &  QUINCY  R. 

R  CO.  etaL 

1.  The  mtt»|^  rate  of  5i^  of  a  cent  per 
mile  nm,  which  is  customary  among 
railroads,  for  fireigrht  ears  of  other  rait 
road  companies  used  upon  the  paying 
oompany'b  line,  and  which  i>ayment 
is,  by  the  interonange  of  cars,  practical- 
ly equalized  among  the  different  roads, 
is  not  to  be  taken  as  the  measure  of 
payment  for  the  use  of  ears  belong 
hkg  to  other  persons  than  railroad 
eompaaies. 

2.  The   Burton   Stoek    Car  Company^ 

which  furnishes  special  improved  live 
stock  oars  owned  by  it,  to  shippers  over 
railroads,  does  not  exchange  with  or  use 
cars  belonging  to  others,  and  is  in  no 
sense  a  **eonneetin§f  line»'*  entitled 
to  equal  Ikeilities  for  interohauM  of 
tramc*  under  jMuragraph  2  of  seotTon  3 
of  the  Act  to  Regulate  Commerce. 

8.  The  Barton  Stock  Car  Company  is  not 
entitled  to  claim  that  it  is  unjustly  dis- 
criminated against  by  a  refusal  on  the 
part  of  railroad  companies  to  pay  it  the 
same  rate  of  mila^  which  carriers 
adopt  as  the  basis  in  adjusting  .their  car 
service  accounts  with  each  other. 

4.  The  expense  of  hauling  the  Burton  cars 
in  one  direction  unloaded  (for  the  reason 
that  by  their  construction  they  are  not 
suited  to  carrying  general  freight)  as 
compared  with  tJEie  greater  ability  to 
load  back  the  ordinary  railroad  cattle 
oars,  and  the  fact  that  a  large  percent- 
age of  the  ordinary  cattle  cars  are  so 
back-loaded  upon  the  long  hauls  of  west- 
em  roads,  are  considerations  which 
Justify  a  difference  in  charge  aflrainst 
shippers  who  prefer  to  hire  ihe  im- 
proved stock  ears. 

5.  Doubted  (but  not  decided)  whether  the 
extra  charg^^s  made  to  shippers  of  live 
stock  in  special  cars  (including  the  Bur- 
ton cars)  over  thirty  feet  In  length,  ac- 
cording to  the  reyised  classiftcation  of 
the   Western    Railroad    Classification 
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ISTEBSTATE  CoMxaKCB  Reposts— Tbb  Cota 


To  the  Honorable  T.  M.  Cooley,  Ulialrmsn, 

and  Members  of  the  lotentate  Commerce 

CommlMloQ,  WaahlDgton : 

The  Burton  Stock  Car  Company  (tncorpo- 
nited),with  headquartera  at  Boston,  and  offices 
at  Chicago,  Washington,  Kansas  City,  Port- 
land, {Maine),  etc.,  complain  agaloat  the  Chi- 
cago, Burlington  &  Quincy  Railway  Company; 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany; Chicago  &  Alton  Railway  Company; 
Union  Pacific  Railway  Company;  Lake  Shore 
&  Michigan  Southern  Railway  Company; 
Cleveland,  Columbus,  Cinclanali  &  Indlanap- 
oHb  Railway  Company;  Chicago,  Burlington 
Ss  Northern  Railway  Company;  Hannibal  & 
St.  Joseph  Railway  Company ;  Missouri  Paclflc 
Railway  Company;  Chicago,  Milwaukee  &  Bt. 
Paul  Railway  Company;  and  tbe  Burlington 
&  Missouri  Railway  Company — all  within  the 
jorlsdlctlon  of  your  honorable  Commission, 
and  say; 

That  the  said  Burton  Stock  Car  Company 
hare,  own,  and  operate  a  targe  number  o(  cars 
deelpjed  especially  for  the  humane  transporta- 
tion of  live  stock.  These  cars  weigh  from 
twelve  and  one  half  to  thirteen  tons  each  (no 
more  than  the  common  cattle  car  of  tbe  same 
length),  are  thirty-four,  thirty-six  and  thirty- 
eight  feet  In  length;  and  have  a  carrying  ca- 
pM:lty  for  aixteen  full  sised  horses  or  neat  cat 
tie.  Said  cars  being  equipped,  they  are  with 
all  modem  ImproTements  and  appliances,  re- 

Sulre  less  motive  power  to  haul  Uie  same  than 
I  required  Cor  the  transaction  of  an  ordinary 
stock  car,  such  as  Is  owned  and  operated  by  the 
various  railroad  companies  complained  against, 
acGordinK  to  Uie  admissions  of  offlclals  of  the 
said  roads. 

And  said  Burton  Stock  Car  Company  avers 
that  it  has  repeatedly  demanded  of  said  rail- 
roads the  customary  milage  of  three  quar- 
ters of  one  cent  per  mile  per  car  paid  by  said 
roads  to  each  other,  and  to  other  roads,  private 
corporations,  and  owners  and  operators  of  care 
running  over  their  lines,  which  sum  Is  paid  as 
compensation  for  the  use  of  these  cars  while 
on  their  respective  lines,  and  that  said  railway 
companies  have  repeatedly  refused  to  report  to 
or  pay  to  said  Burton  Stock  Car  Company  said 
milage,  and  demand  from  them  a  charge  of  120 
per  cent  of  the  tariff  rate  for  thirty  feet 
care,  and  an  additional  charge  of  3  per  cent  of 
tariff  rate  for  each  additional  foot  or  fracUon 
thereof  In  excess  of  thirty  feet  in  length;  that 
Is,  if  cattle  are  shipped  in  a  Burton  stock  car 
which  Is  thirty-six  feet  In  length.  Internal 
measurement,  the  shipper  will  be  charged  188 
per  cent  for  the  privilege,  as  they  term  it,  of 
shipping  in  a  Burton  stock  car. 

And  fiaid  Company  avers  that  this  Is  sn  exor- 
bitant and  extortionate  charge  and  a  discrlm- 


And  said  Company  further  avera  that  the 
said  roads  have,  own,  and  operate  cars  of  more 


And  sa^  Burton  Stock  Car  Company  further 


itock  Car  Company, and  to  the  detriment  and 
njury  of  public  and  private  rights,  and  to  Ihft 
annoyance  and  great  Inconvenience  of  shippers 
and  dealers  deslrine  to  ship  and  have  tram- 
ported  their  live  slock  with  the  advantages  of 
said  improved  stock  cars,  and  is  in  direct  vio- 
lation of  the  terms  of  sections  1, 3,  and  8  of  th» 
Interstate  Commerce  Act. 

Over  one  hundred  railroad  companies  operat 

g  wllhin  the  United  States  pay  the  Burlon 
Slock  Car  Company  tlie  usual  mfiage  of  three 
quartere  of  one  cent  per  mile  per  car,  and  op- 
of  the  Burton  Companyin  every 
respect  on  the  same  terms  and  conditions  •*- 
they  haul  their  own,  and  can  of  Individuals, 
private  corporations,  and  other  r^road  com- 
panies. 

And  said  Burton  Stock  Car  Company  pravs- 
that  It  may  be  relieved  from  such  unjust  dis- 
crimination, and  that  Bald  railroad  companies, 
may  be  enjoined  and  restrained  from  makfng- 
any  extortionate  demands  and  charees,  and  that 
said  railroad  companies  may  be  ordered  to  baol 
and  operate  the  can  of  the  Burton  Stock  Car 
Company  on  the  same  terms  and  conditions  as 
they  operate  their  own  and  the  cars  of  Other 
railroads,  individuals,  and  private  companies, 
and  that  they  may  also  be  ordered  to  report, 
and  account  to  said  Burlon  Stock  Car  Com- 
pany for  such  milage  as  has  been  Mmed  In 
the  past,  or  may  be  earned  In  the  future  ovd 
the  several  lines  referred  to,  by  die  cara  of  the 
sdd  Burton  Stock  Car  Company,  and  for  such 
further  relief  as  may  be  deemed  just  and  proper 
by  your  honorable  board. 

(Signed)         Burton  Stock  Car  Company, 
By  Cbas.  K.  Barber, 
Sollcilor  and  Stockholder, 
Benjamin  F.  Butler,  of  counsel. 
Dated  May  2,  1887. 

Sworn  to  and  subscribed  before  me  by 
Charles  E.  Barber  this  4th  day  of  May,  A.  D, 
•887. 

[Sea!.] 

The  Answer  of  thk  Cbcaoo,  Burliho- 
TON  &  QomcT  R&iLBOAk  Co.,  one  of  th» 
defendanu  herein,  to  the  cfDpMnt  exhibit- 
ed against  it  by  the  Burton  ai>ck  Car  Com- 
¥iny. 
bis  respondent  admits  tliat 

trans- 
portation of  live  stock,' and  t!Eiat"tl!lt  **'?'' 
twelve  and  one  half  to  thirteen  Ia*^^.' 

hat  they  are  _  ._ 

thirty-eight  feet  In  leng'th;  but  It  deni^ 
the  said  can  weigh  no  more  than  the  o 
cattle  cars,  and  asserts  that  ordinary  a 
do  not  exceed  thitH-four  feel  in  lenirin 
that  the  majority  of  ordinary  cattle  caS  are  I^rX 
than  thirty-four  feet  in  length.  ™  '**" 

This  respondent  denies  that  it  reouirBa  i 
motive  power  to  haul  said  Burton  Bto<-k  r. 
than  to  haul  the  ordinary  atock  cr«   .    f     " 
serts  that  it  requires  more  motlTr^Vw^^^ 
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greater  expense  to  haul  said  Burton  stock  cars 
than  to  haul  the  ordinary  stock  cars. 

And  this  respondent  admits  that  it  pays  a 
milage  of  three  quarters  of  one  cent  per  mile 
to  other  roads,  corporations,  owners  and  oper- 
ators of  certain  classes  of  cars  running  on  its 
lines,  for  the  use  of  said  cars  while  running 
thereon,  and  that  It  has,  at  all  times,  refused 
to  pay  said  milage  to  said  Burton  Stock  Car 
Company;  but  it  avers  that  the  character  of  the 
cars  first  mentioned  in  this  paragraph,  and  the 
conditions  of  their  operation  are  totally  differ- 
ent from  the  cars  of  said  Burton  Stock  Car 
Company  and  the  conditions  of  their  operation ; 
and  it  further  admits  that  it  does  demand  and 
has  demanded  from  said  Burton  Stock  Car  Com- 
pany for  Uie  transportation  of  its  cars  the  rates 
allied  in  said  complaint ;  but  it  denies  that  said 
charge  is  exorbitant  or  extortionate,  or  in  any 
way  a  discrimination  against  said  Burton  Stock 
Car  Company  or  a  hindrance  or  oppression  to  its 
business,  or  that  the  same  is  an  injury  or  detri- 
ment to  said  Burton  Stock  Car  Company  or  to 
any  public  or  private  rights,  nor  is  it  an  annoy- 
ance or  inconvenience  to  shippers  and  dealers 
desiring  to  ship  and  have  transported  their  live 
stock  with  the  advantages  of  said  Burton  stock 
cars,  or  that  it  has  been  guilty  of  any  violation 
of  the  terms  of  sections  1,  2  and  8  of  the  Inter- 
state Commerce  Act,  or  of  any  other  section 
thereof. 

And  this  respondent  admits  that  it  hauls  cars 
over  more  than  thirty  feet  in  length  on  which 
no  excess  charge  is  made,  but  ft  denies  that 
said  cars  are  of  the  same  character  as  the  Bur- 
ton stock  cars,  or  that  the  conditions  of  their 
operation  are  similar  to  the  condition  govern- 
ing the  operation  of  said  Burton  stock  cars;  and 
ft  asserts  that  said  cars  are  operated  under  cir- 
cumstances and  conditions  radically  different 
from  those  under  which  the  Burton  stock  cars 
are  or  can  be  operated. 

And  this  respondent  neither  admits  nor  de- 
nies the  allegation  in  the  complaint  that  more 
than  one  hundred  raHroad  companies  pay  mil- 
age to  the  said  Burton  Stock  Car  Company, 
and  that  they  operate  the  cars  of  the  saia  Bur- 
ton Stock  Car  Company  on  the  same  terms  and 
conditions  as  they  haul  their  own  cars  and  cars 
of  individuals,  private  corporations,  or  other 
railroad  companies,  inasmuch  as  it  is  unad- 
Tised  in  reference  thereto;  but  it  submits  that 
said  allegation  is  impertinent  and  irrelevant  to 
aaid  complaint. 

But  this  respondent  alleges  and  shows  the 
facts  to  be  as  follows:  that  it  owns  and  oper- 
ates lines  of  railroad  in  the  States  of  Illinois, 
Iowa,  and  Missouri,  and  tbat  the  same  connect 
ipvith  other  lines  of  railroad  owned  and  oper- 
ated by  other  corporations  with  which  this 
company  does  a  thorough  freight  business; 
that  the  railroads  of  this  respondent  and  of 
aaid  connecting  companies  are  furnished  with 
m  fall  equipment  of  stock  cars  sufficient  to 
^ansact  and  carry  on  their  ordinary  business; 
said  stock  cars  of  this  respondent  and  of 
said  connecting  roads  are  of  substantially 
lar  construction  and  of  such  a  character 
they  can  be  and  are  loaded  with  lumber, 
and  many  other  kinds  of  merchandise; 
is  the  custom  of  this  respondent  to  re- 
(from  and  deliver  to  the  siud  connecting 
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roads  its  stock  cars,  but  it  is  not  the  custom  of 
this  respondent  or  said  connecting  roads  to 
use  said  stock  cars  of  said  other  companies 
when  their  own  stock  cars  are  not  in  use,  but 
this  respondent's  road  and  its  connections  claim 
and  have  always  claimed  and  exercised  the 
right  to  refuse  to  accept  the  cars  of  their  con- 
nections, and  have  forwarded  all  freight  in 
their  own  cars  when  the  same  were  available 
for  that  purpose,  and  it  asserts  that  it  pava 
milage  of  three  fourths  of  one  cent  per  mile 
to  connecting  companies  and  others,  for  the 
reason  that  it  is  enabled  from  the  construction 
of  the  ordinaxy  stock  cars  furnished  to  it  by 
connecting  companies  and  others  to  use  the 
same  in  the  transportation  of  freight  in  both 
directions  upon  its  line  of  railroad,  and  that 
said  milage  is  a  compensation  for  such  use  in 
both  directions. 

But  this  respondent  asserts  that  the  cars  of 
the  said  Burton  Stock  Car  Company  are  elab- 
orately constructed  stock  cars,  ordinarily  called 
palace  stock  cars;  that  the  same  cannot  be  and 
are  not  used  for  the  transportation  of  freight 
other  than  live  stock,  and  that  from  the  cl^r- 
acterof  said  cars  this  respondent  and  other 
railroad  companies  are  compelled  to  haul  them 
empty  in  one  direction  at  great  expense  and 
without  earning  any  freight  therewith,  and 
that  there  is  not  the  same  consideration  for  the 
payment  of  milage  on  said  Burton  stock 
cars,  as  in  the  case  of  ordinary  stock  cars,  as 
herein  set  forth,  nor  is  there  any  consideration 
moving  to  this  respondent  therefor. 

And  this  respondent  asserts  that,  for  the  rea- 
son last  mentioned  and  because  it  is  compelled 
to  haul  the  cars  of  said  Burton  Stock  Car  Com- 
pany empty  in  one  direction  and  without  any 
compensation  for  said  empty  haul,  it  is  entitled 
to  niake  a  rate  which  shall  cover  such  addi- 
tional cost  and  service;  and  it  asserts  that,  in 
view  of  the  conditions  governing  the  use  of 
said  Burton  stock  cars,  the  rate  for  hauling  the 
same,  as  herein  set  forth,  is  reasonable  and 

iust;  and  this  respondent  further  asserts  that. 
\j  reason  of  the  lact  that  it  hauls  the  cars  of 
said  Burton  Stock  Car  Company  in  one  direc- 
tion empty  and  without  compensation,  and 
that  said  Burton  Stock  Car  Company  will  not 
and  does  not  permit  this  respondent  to  forward 
in  ordinary  cars  of  its  own  the  live  stock  de- 
livered to  it  by  said  Burton  Stock  Car  Com- 
pany, this  respondent  is  compelled  to  allow  its 
own  cars  to  lie  idle  to  the  extent  of  said  Bur- 
ton Stock  Car  Company's  diipments  and  to  the 
number  of  the  cars  offered  by  them,  and  it 
loses  the  freight  on  its  own  cars  and  on  said 
Burton  stock  cars  in  one  direction,  which  fact 
in  itself  justifies  the  additional  charge  on  said 
Burton  stock  cars,  as  hereinbefore  set  forth. 
And  this  respondent  asserts  that  it  has  but 
one  rate  and  schedule  for  all  palace  stock  cars 
similar  to  the  cars  of  the  Burton  Stock  Car 
Company,  and  that  it  makes  no  other  rate  to 
any  person  or  corporation  running  similar  cars 
over  its  road,  nor  does  it  pay  any  milage 
thereon;  and  it  asserts  that  it  does  not  discrim- 
inate against  the  cars  of  the  Burton  Stock  Car 
Company,  but  that  it  extends  to  it  the  same 
facilities  for  the  transportation  of  its  cars  as  to 
all  other  penions  and  corporations  o^ratlng 
cars  simiho*  thereto;  and  it  asserts  that  it  pays 
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DO  milage  to  any  person  or  corporation  run- 
nine  can  over  lu  road  similar  to  those  of  the 
aaia  Burton  Stock  Car  Companj. 

And  this  respoadent  further  asserts  that  the 
payment  o(  milage  to  safd  Burton  Stock  Car 
Companj  would  be  an  uajust  dlacrlmlDAtioa 
asalnat  thecars  of  other  corporaliana  and  com- 
paniefl  constructed  In  such  a  waj  as  to  earn  the 
freight  Id  both  directions  as  a  consideration  for 
Buch  milage. 

Where^re,  this  respondent  prara  that  the 
charge  against  It  may  De  dismlssea,  and  that 
the  relief  asked  for  b;  the  Burton  Stock  Car 
Company  may  be  denied.  Henry  B.  Stone, 
General  Manager  C.  B.  &  Q   R.  R. 

Wirt  Dexter, 

Defendant's  solicitor. 
State  of  lllinola,  ) 
Cook  County,    ( 

Personally  appeared  before  me,  a  notary 
public  in  and  for  the  county  and  State  afore- 
said, Henry  B.  Stone,  and  made  oath  that  be 
is  the  general  manager  of  this  defendant  rail- 
road company;  that  the  statements  contained 
in  the  foregoicK  answer  by  blm  subscribed  are 
true.except  such  statements  as  are  therein  made 
upon  Information  and  belief,  and  as  to  those 
statements  he  believes  them  to  be  true. 

Witness  my  hand  and  notarial  seal  thlB24th 
day  of  May,  1887.  Chuster  M  Dawes, 

[Seal]  Notary  Public. 

The  other  respondents  filed  separate  answers, 
to  the  same  general  effect  as  that  of  the  Chi- 
cago, Burlington  A  Quincy  R^lroad  Company. 


Mr.  Benjkmln  F.  Butler,  with  Mr. 
Charl««  E.  Barber,  lor  complainant: 

Since  the  Act  of  Congress  requiring  live 
stock  to  be  fed  at  InterTaJs  while  being  trans- 
ported, which  was  the  only  Improrement  on 
tiie  method  always  used,  the  curlers  by  rail 
have  used  cars  varying  at  their  pleasure  be- 
tween  twenty-eight    and   thirty-six   feet   in 


length,  the  tendency  being  now  'to  extend  the 

car  In  length.  Into  which   as  many  animals 

re  driven  by  them,  large  and  small,  as  could 


be  got  In,  the  car  then  closed  and  the  animals 
80  conveyed  to  their  destination,  stopping  an 
Interval  of  five  hours  once  in  twenly-lour, 
when  all  the  animals  in  the  train  were  turned 
out  Into  a  yard  supplied  with  water  troughs, 
and  dry  hay  and  corn,  bought  by  the  shipper 
from  uie  railroad  company  at  the  stock  yard, 
were  thrown  to  them  upon  the  ground  as  fod- 
der. The  cattle  were  then  driven  back  Into 
the  cars  and  the  Journey  renewed.  No  other 
equipment  of  any  railroad  complained  of  Is 
shown  to  exist,  or  to  over  have  existed  as  the 
property  of  said  road. 

'nie  dlsadvanlages  of  this  mode  of  trans- 
portation are: 

Fint,  the  crowding  of  the  cattle,  the  strong 


shod  with  Iron  In  driving  them  in  so  frequenlr 
ly  In  long  hauls,  tbelr  hides  are  greatly  in- 
jured, the  fiesh  ulcerates  and  the  pus  from  the 


wounds  poisons  the  blood,  so  that  the  meat  be- 
comes tainted,  and  In  many  cases  poisonous 
and  unfit  for  food,  so  as  to  call  for  the  Inter- 
vention at  the  market  stations  of  the  boards  of 
health  of  the  States.  Fourth,  the  tnabllin'  of 
the  weaker  cattle  to  get  water,  and  after  long 
Lhlrat  the  inordinate  quantity  of  water  taken, 
so  that  the  animal  for  a  considerable  time  re- 
fuses food,  making  a  depreciation  as  a  rule  in 
the  Bummer  of  about  13  per  cent  and  about  10 
per  cent  in  the  winter  months  In  the  weight  of 
the  stock,  the  depreciation  in  its  worth  from 
the  other  causes  mentioned  not  being  capable 
of  ascertainment.  In  case  of  highly  valualile 
stock  for  breeding  purposes,  the  depreciation 
is  very  large.  Alt  these  losses,  of  necessity, 
come  upon  the  producer,  except  the  unhealthy 
quality  of  the  meat,  which  Is  shared  l^  the 
consumers. 

These  consequences  of  this  method  of  trans- 
portation have  caused  a  change  in  the  course 
of  iJits  class  of  commerce,  so  that  the  meat  is 
now  largely  killed  at  Chicago  and  other  slaugh- 
tering points,  to  which  Ucomesfrom  the  West, 
and  u  forwarded  to  the  East  for  consumption 
and  export  as  dressed  beef  in  refrigerator  cars, 
which  are  fitted  up  at  great  expense,  and  In 
which  large  amounts  of  Ice  have  to  be  trans- 
ported, and  the  freight  and  coat  of  the  ice  are 
added  to  the  cost  of  the  meat  to  the  consumer 
at  the  East.  This  expense  reacts  upon  the  pro- 
ducer, because  It  is  taken  into  account  in  the 
purchase  of  the  cattle  at  the  slaughtering 
point.  Besides,  slaughtered  meat  is  of  neces- 
sity so  changed  In  its  appearance.  In  a  large  de- 
gree, thetthequalityof  the  meat  cannot  be  de- 
termined, and  the  greed  of  the  seller  causes 
htm  to  salt  down  his  bad  and  blood  poisoned 
meat,  whereby  its  condition  cannot  be  tested  - 
by  the  producer  and  consumer. 

This  condition  of  transportation  of  livestock 
has  stimulated  the  Inveotlve  genius  of  many 
people  to  prepare  cars  by  wuich  these  evils 
may  be  avoided:  and  the  use  of  theM  cars  on 
railroads,  as  was  shown  without  contradiction, 
has  always  been  prevented  or  hindered  by  the 
railroads.  Many  impediments  and  discrim- 
inations in  the  use  of  cars  adapted  to  the  hu- 
mane, economical  and  prudential  transporta- 
tion of  cattle  have  always  been  interposed  by 
the  railroads. 

The  Burton  Stock  Car  Company,  the  peti- 
tioner, made  a  car  which  was  constructed  to  be 
as  near  like  as  possible,  In  its  running  gear 
and  other  equipment  which  Is  below  the  plat- 
form, the  best  burden  cars  on  any  railroad,  and 
was  capable  of  being  made  a  part  of  any  bur- 
den train  on  any  railroad  of  a  standard  gauge. 
The  Improvements  In  these  cars  consisted  in 
their  t>eiag  fitted  with  apartments,  feed  troughs 
and  appliances  for  watering  the  stock  at  all 
times.  They  carry  sixieen  cattle,  with  an  at- 
tendant to  take  care  of  them.  In  them  the 
cattle  are  not  transhipped.  The  fodder  is 
taken  along  on  the  car  with  the  cattle,  fur- 
nished by  the  shipper  and  fed  out  by  men  em- 
ployed by  him.  TitLe  slock  on  a  thousand  miles' 
travel  in  such  a  car,  under  the  most  unfavor- 
able circumstances,  were  shown  not  to  have  d«- 
Rreclated  more  than  S  per  cent  in  weight,  and 
1  every  other  respect  weredellvered  in  as  good 
order  and  condition  as  when  they  started. 
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These  cars  can  be  used  as  a  part  of  any  freight 
or  burden  train,  as  there  is  no  occasion  for 
them  to  stop  any  more  than  for  any  other 
freight  car.  They  were  transported  over  one 
hundred  different  roads  east  of  Chicago  upon 
the  same  terms  as  any  other  stock  freight  car. 
The  request  of  the  shipper  that  they  nnght  be 
permitted  to  pass  over  the  Lake  Shore  Ridlroad 
was  refused.  Many  instances  were  proven  of 
discrimination  on  the  roads  petitioned  against, 
and  espedallv  the  Union  Pacific  Rafiroad, 
which  refused  to  allow  the  car  to  pass  over  its 
road  at  all. 

It  was  in  evidence  that  the  Burton  Stock  Car 
Company,  by  a  published  circular,  had  offered 
to  allow  any  railroad  company  to  manufacture 
and  use  the  cars  constructed  according  to  its 
patents  for  $16  a  year  royalty;  but  that  no  rail- 
road had  ever  availed  itself  of  that  privilege  to 
the  extent  of  a  sinele  car. 

It  was  also  in  evidence  that  there  was  a  de- 
mand for  the  car  for  the  purpose  of  shipping 
cattle;  that  there  were  discriminations  against 
it  by  the  railroads,  and  that  the  high  rates  put 
upon  its  use  prevented  its  use  largely  in  tran- 
shipping cattle  from  the  plains,  wni<m  are  in- 
tended for  food,  as  their  value  would  not  bear 
the  increased  charges.  It  was  in  evidence  that 
the  experiment  had  been  tried  in  several  in- 
stances, and  that  the  cars  could  have  been 
transported  at  the  same  rates  as  any  other  car, 
and  would  have  been  used  to  any  extent  that 
they  could  have  been  obtained.  They  have 
been  used  quite  extensively  for  valuable  stock 
—^1  that  would  be  allowed  to  be  used— that 
stock  beine  such  as  could  afford  to  pay  the  en- 
hanced price. 

It  was  in  evidence  that  one  of  the  railroads, 
represented  through  its  manager,  had  said  in 
substance  that  as  were  was  a  large  profit  to  the 
shipper  and  the  petitioner  in  the  use  of  these 
cars;  the  railroad  wanted  a  share  of  that  profit. 

There  was  some  evidence  attempted  to  be  put 
in  by  some  of  the  respondents  as  to  the  capa- 
bility of  those  cars  to  bring  back  return 
freight. 

I  do  not  discuss  that  part  of  the  evidence, 
because  I  think  it  is  amply  disposed  of  in  the 
brief  of  my  associate,  Mr.  Barber,  which  is 
filed  with  the  Commission. 

It  was  in  evidence  that  after  the  Interstate 
Commerce  Act  was  passed,  a  combination  of 
western  railroads  was  made  and  a  joint  tariff 
rate  was  passed,  by  which  greatly  enhanced 
rates  and  charges  were  put  upon  the  use  of  all 
classes  of  cars  that  had  any  appliances  for  the 
humane  and  proper  care  of  cattle  during  their 
transportation,  they  being  classed,  in  apparent 
derision,  as  "palace  cars  for  cattle.*' 

It  was  also  in  evidence  that  these  railroads 
owned  no  refrigerator  cars,  and  that  the  re- 
frigerator cars  were  larger  and  heavier  than 
the  ordinary  Burton  stock  cars,  and  yet  were 
charged  no  greater  rates  for  the  same  weight 
of  meat  transported,  with  an  extra  charge  only 
for  the  ice  carried. 

It  was  also  in  evidence  thatlareer  and  heavi- 
er cars  for  the  transportation  of  oil  were  re- 
ceived l^  those  same  roads  witliout  extra 
duffge. 

It  was  also  in  evidence  that  the  stock  yards 
tn  which  cattle  are  fed  at  intervals  are  man- 
aged by  the  railroads,  which  control  the  f  ur- 
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nlshing  of  fodder  and  make  very  large  profit 
thereon,  furnishing  hay  at  double  the  market 
price,  and  com  that  would  cost  from  twenty  to 
forty  cents  a  bushel,  at  $2  a  bushel.  The  cal- 
culations of  this  profit,  which  show  it  to  be 
simply  enormous,  will  be  found  in  my  brother's 
brief. 

The  claims  of  the  contending  parties  arise 
upon  this  statement  of  facts,  wmcu,  I  believe, 
is  complete,  so  far  at  least  as  all  the  questions 
involved  are  concerned. 

The  claims  of  the  petitioner  are  that  its  cars 
when  presented  as  part  of  a  train,  or  to  be 
made  a  part  of  a  train  to  be  carried  over  roads 
forming  a  continuous  line  between  different 
States,  shall  be  charged  with  no  greater  rate  of 
freight  and  subject  to  no  other  hindrances 
than  any  other  car  carrying  like  freight  of 
substantially  the  same  weight;  or,  in  other 
words,  that  no  discriminations  shall  be  made 
by  railroads  against  the  shipper  in  its  car  under 
substantially  mmilar  circumstances.  This  we 
claim  to  belts  right  both  at  common  law  and 
under  the  Interstate  Commerce  Act.  It  would 
seem  to  need  no  argument  to  establish  that 
rifi^t  as  a  legal  proposition. 

The  respondents  object  upon  several  grounds: 

First,  that  they  have,  all  of  them,  a  sufficient 
equipment  of  cars  to  do  their  business. 

That  we  admit.  Their  equipment  is  suffi- 
cient and  proper  to  do  their  business  in  their 
way  for  their  profit;  but  we  submit  that  the 
Commission  will  feel  constrained  to  find  that 
Uiey  have  no  equifmient  whatever  with  which 
to  do  the  public  business  of  transporting  live 
stock  on  interstate  hauls  in  the  way  the  public 
desire  it  to  be  done,  and  in  the  way  that  econ- 
omy, humanity,  public  health  and  public  wel- 
fare require  it  to  be  done.  No  man  can  doubt 
that  there  \b  a  very  great  public  demand  for 
the  use  of  cars  for  the  transportation  of  live 
stock  of  the  kind  owned  by  the  petitioner. 

Again;  they  object  and  say  that  if  the  peti- 
tionee cars  are  used  for  tms  purpose,  their 
cars  will  lie  in  their  yards  and  rot. 

Why?  Because  the  public  do  not  want  to  use 
them,  and  wiH  not  use  them  if  they  can  get  any 
other.  That  is  admitted  in  their  several  ans- 
wers. What  stronger  argument  does  the  Com- 
mission need  than  that  admission  that  there  is 
a  public  demand  for  the  petitioner's  carsf  If 
theirs  are  better  than  his  for  the  public  com- 
merce in  this  regard,  it  will  be  his  that  wiU  rot 
and  not  theirs. 

Aeidn;  they  object  that  the  Commission  has 
no  right  to  cause  them  to  use  a  patented  article ; 
and  one  of  the  learned  counsel  flrew  eloquent 
upon  that  proposition  as  a  very  dangerous  one 
for  the  Commission  to  entertain. 

We  answer  to  that  simply  that  we  do  not  re- 
quire the  railroads  to  use  any  part  of  our  car 
except  the  wheels,  the  drawfaiars,  hunters,  and 
platforms,  and  we  have  no  patent  on  any  part 
of  those.  Our  patents  are  upon  appliances 
above  the  platform  and  within  the  outside  walls 
of  the  car,  with  which  the  railroad  has  simply 
nothing  to  do,  no  part  of  which  is  claimed  to 
be  injurious,  offexisive  or  dangerous. 

Again;  it  is  objected  that  so  many  cattle  can- 
not be  carried  in  our  cars  as  are  carried  in  the 
ordinary  cars. 

To  that  we  answer  that  by  their  tariff  the  car 
is  made  the  unit  of  computation — -«o  ti^^^^  ^ 
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car  per  mile,  going  and  coming.  If  we  paj  the 
Biune  u  the  ordtnarj  cor  when  we  cariy  only 
sixteen  cattle  in  our  car,  then  therallroaa  saves 
the  hauling  of  the  three  addlllonsl  cattle  which 
would  be  In  their  car;  or,  in  other  words, 
they  get  for  hauling  our  car  the  same  price  as 
tbej  would  get  for  naullng  other  cars  carrying 
three  thousand  pounds  more  freight  upon  tLem 
than  is  hauled  upon  ours.  Ours  have  but  six- 
teen, and  theirs  have  nineteen  cattle. 

There  waa  some  attempt  to  show  that  our  car 
weighed  something  more  than  their  cars. 

^  it  so;  when  loaded  It  ts  not  contended 
that  it  does  not  weigh  less  than  theirs. 

Again;  theyobject,  and  spend  the  larger  por- 
tion of  their  evidence  In  an  attempt  to  sustain 
that  objection,  that  they  discriminate  against 
our  car  because  on  its  return  it  would  be 
Iieavier. 

On  that  the  fair  weight  of  evidence  shows 
that  our  car  haula  easier  than  theirs  does,  and 
was  purposely  contrived  so  lo  do  by  apriugH 
And  appliances,  not  so  much  with  regard  to  the 
weight  of  the  car  as  to  the  ease  with  which 
cattle  could  ride  In  it;  and  who  does  not  know 
that  an  easy  riding  car  Is  a  light  hauling  car, 
eveo  with  great atlaltions of  weight.  Ibelieve 
that  Uie  parlor  and  drawing  room  passenger 
cars  are  as  easUy  drawn  cars  as  any  cars  In  a 
train  of  which  ft  forms  a  part,  becauseof  their 
Buperlor  appliances. 

Not  much  consideration,  however,  was  put 
upon  this;  but  great  reliance  was  put  upon  the 
fact  thai  when  empty,  going  for  live  slock,  It 
could  not  cany  out  freight,  and  reluming  emp- 
ty after  having  deposited  Its  freight  It  could 
not  be  so  useu.  The  freight  Instanced  upon 
the  evidence  that  it  could  not  carry,  aa  well  as 
any  other  car,  was  steel  rails,  railroad  ties,  and 
aixteen  foot  lumber. 

We  submit  that  this  class  of  evidence  was 
aimply  Intended  to  throw  dust  In  the  eyes  of 
the  CoEumlssion.  What  Isthequeatlon  weare 
euuntDing?  It  Is  whether  the  great  live  stock 
corporation  transportation  business  for  Uie  sup- 


mlssloQ  cannot  do  this  without  mixing  It  up 
with  the  carriage  of  steel  rails,  sixteen  foot 
lumber  and  railroad  ties.  Upon  consulting 
Poor's  Manual  il  will  be  found  that  in  the  year 
1883  the  whole  railroad  milage  in  the  United 
Btates  was  138,907,  while  the  number  of  miles 
of  road  constructed  that  year  was  3,121.  We 
have  no  statislics  of  the  exact  profits  of  the 
roads  from  carrying  steel  rails,  out  the  gross 
earnings  from  frelghtthatyear  were  (519,890,- 
903.  I  wll!  leave  Uie  Commission  to  work  out 
the  percentage  of  earnings  of  the  railroads  In 
carrying  steel  rails,  railroad  ties,  and  sixteen 
foot  lumber. 

Again;  diteen  foot  lumber  comes  from  the 
lumber  belt  north  of  Michigan,  In  Canada, 
and  I  suppose  the  Grand  Trunk  takes  care  of 
that.  Maine  is  substantially  exhausted,  and 
that  goes  south  by  water.  Aslam  instructed, 
and  I  have  no  doubt  the  Commission  is  also, 
the  cattle  come  from  an  entirely  different  di- 
rection, and  from  where  there  Is  substantially 
DO  use  for  lumber. 

Id  regard  to  railroad  ties,  if  the  Commission 
will  do  me  the  favor  to  remember  the  evidence, 
we  showed  that  we  could  carry  a  very  much 
Ihtkb  S. 


,  larger  per  cent — Si  per  cent  more  railroad  ties 
in  our  cars,  becaiise  of  their  extra  width,  by 
piling  them  crosswise,  than  could  be  done  In 
the  ordinary  car.  But  there  is  a  more  decisive 
answer  still:  It  was  In  testimony  before  the 
Commission,  which  II  would  have  known 
without,  that  not  one  half  it  is  admitted,  and 
our  testimony  was  not  more  than  one  tenth,  of 
the  ordinary  empCv  stock  trains  both  wava 
are  filled  with  fretgoL  If  there  Is  any  doubt 
upon  this  point,  please  examine  the  discussion 
of  the  evlaence  in  my  brother's  brief. 

Again;  it  Is  objected  that  the  Commission 
cannot  Interfere  with  the  instrumeutallties 
with  which  Interstate  commerce  is  carried  on 
by  railroads. 

I  am  so  unfortunate  as  to  believe  that  you 
can  Interfere  with  nothing  else.  Congress  has 
not  given  you  any  power  to  reKulalemterstale 
commerce,  to  say  that  this  shall  not  be  shipped 
and  that  shall  be  shipped.  Tou  are  only  to 
regulate  how  shipments  which  the  public  de- 
sire to  be  made  shall  be  carried  by  the  r^l- 
roada;  by  what  means  and  appliances,  and 
what  conveniences  shall  be  furnished  for  that 

flurpose;  and  above  all  that  under  substantial- 
y  like  circumstances  all  that  shall  be  done 
with  equal  convenience  and  safety  and  at 
equal  cwst  to  the  shipping  public  for  their 
goods  and  merchandise  of  all  kinds. 

Another  objection  is  made  that  the  railroads 
ought  not  to  be  compelled  to  take  cars  not  of 
other  railroads  on  to  their  roads  loaded  witk 
freight,  and  transport  t^em  at  the  same  rate 
that  they  do  the  cars  of  connecting  roads;  and 
that  is  Instanced  as  a  dissimilarity  which 
should  weigh  against  the  petltioner'i  case. 
But  the  facta  find  expressly  that  in  the  case  of 
refrigerator  cars,  oil  cars,  coal  cars,  cars  for 
showmen,  they  do  take  them  and  transport 
them  at  the  same  rates  that  they  do  the  cars  of 
other  railroads.  Why  then  should  they  dia- 
criminate  against  the  Burton  stock  carsi 
They  have  established  this  rule  for  themselves 
as  a  proper  one  when  they  choose  to  follow 
It,  and  In  cases  where  they  do  nut  make  ^eat 
profltsby'feedIngtheelepb*nt<n  n>«(e.  Bar- 
num  feeds  his  elephants  In  an  apartment  car, 
and  the  railroads  do  not  dlscrinilnate  against 
him  but  charge  htm  by  weight. 

I  may  be  called  upon  to  answer,  welI,Wliy 
do  the  railroads  dlscriminBtc  anlnat  the  Bur- 
ton stock  car  and  other  cars  which  don't  re- 
quire a  stoppage  in  irantitu  to  feed  the  ani- 
mals traosporiedT  It  Is  because,  aa  a  alight 
computation  will  ahow  which  my  brother  baa 
made  for  you,  they  make  enortnous  profits  out 
of  that  enterprise;  and  while  that  furnishes  a 
sufficient  motive,  we  respectfully  submit  that 
the  business  of  selling  bay  and  oats  Is  not 
within  their  charters  at  all;  or.  If  at  all,  not 
for  the  purpose  of  making  a  discrimination  In 
the  rates,  safety,  economy  and  proper  appli- 
ances for  transportlnglive  stock,  to  tfaedamago 
of  the  producer  or  snipper,  public  health  and 
public  welfare. 

In  the  briefs  furnished  by  the  reapondentt. 
reliance  Is  placed  upon  the  Bxprtu  Gampart]/ 
Gau*.  and  tbey  are  clied  aa  If  controlling  in  this 
case,  The  distinction,  however.  Is  a  broad 
one.  The  Express  Company  demanded  that 
the  railroad  be  obliged  to  accommodate  their 
cars  to  their  business  In  disdnction  and  diffar- 
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If  it  has  not  fiufficient  rolling  stock  or  ma- 
chinery to  meet  a  particular  oCisiness  or  de- 
mand, it  may  ^o  into  the  ma^et,  and  hire  such 
additional  rolling  stock  or  machinery,  either 
temporarily  or  permanently,  as  it  may  think 
best.  But  it  does  this  not  because  it  is  required 
to  do  so  by  its  charter,  nor  because  its  duty  to 
the  public  compels  it  to  do  so.  It  does  it  sim- 
ply to  accommodate  a  certain  class  of  business, 
outside  of  the  regular  course,  and  to  meet  de- 
mands of  individuals,  based  on  luxury  to  be  ob- 
tained or  mon^  to  be  made,  or  to  meet  induce- 
ments in  that  direction  offered  by  competing 
lines  of  roads. 

When  it  hires  such  other  cars  or  appliances 
it  becomes  an  employer,  and  it  may  make  such 
contracts  with  the  owner  thereof  as  it  can.  It 
may  make  a  contract  with  one  as  to  stock  cars, 
with  another  as  to  oil  cars,  with  another  as  to 
refrigerator  cars,  with  another  as  to  hay  cars, 
with  another  as  to  locomotives,  with  another 
as  to  sleeping  and  parlor  cars,  and  so  on  infi- 
nitely; but  what  cars  it  will  hire,  or  from  whom 
it  will  hire,  is  a  matter  entirely  within  its  dis- 
cretion; and  the  fact  that  it  makes  a  contract 
with  one,  does  not  give  the  owner  of  other  cars, 
or  like  appliances,  the  right  to  have  his  cars  or 
appliances  hired,  or  comp^  the  ndlroad  com- 
pany to  use  them  upon  the  same  terms  it  uses 
tiiose  it  has  by  contract. 

None  of  these  private  car  companies  are  com- 
mon carriers  under  the  law,  and  do  not  hold 
themselves  out  as  such. 

The  Burton  Stock  Gar  Company  is  under  no 
obligation  to  the  public,  and  the  public  cannot 
enforce  or  make  any  demands  on  it.  It  may 
hire  its  car  to  one  inai  vidual  and  not  to  another. 
It  may  permit  it  to  run  over  one  line  of  road 
and  refuse  its  use  over  the  line  of  another.  It 
may,  in  short,  honor  a  request  for  cars,  or  re- 
fuse, at  pleasure.  With  a  railroad  it  is  differ- 
ent. It  is  bound  to  receive  freight  at  all  rea- 
sonable times,  and  provide  suitiu)le  cars  for  its 
transportation.  The  moment  any  such  special 
car  loaded  with  freight  is  delivered  to  it  (unless 
exempted  by  a  special  legal  contract),  the  rail- 
road ()ecome8  a  common  carrier  of  such  freight, 
becomes  an  insurer  of  its  safety,  and  is  bound 
to  deliver  as  consigned,  unless  prevented  by  the 
act  of  God  or  the  public  enemy;  and  the  owner 
of  the  car  is  only  interested  in  the  safe  return 
of  the  car  and  tne  money  made  by  such  special 
use. 

The  Burton  Stock  Car  Company  is  not  a 
shipper.  It  is  only  the  owner  ana  hirer  of 
cars,  and  does  not  pretend  to  be  anything  else. 
It  has  a  conmiodity  which  it  offers  to  sell  by 
contract  for  a  certain  price.  It  has  in  effect 
a  house  which  it  offers  for  rent  for  a  certain 
purpose  and  for  a  certain  time.  As  its  number 
of  cars  is  limited,  it  does  not  pretend  it  can 
furnish  them  for  the  whole  carrying  trade  in 
cattle,  and  therefore  makes  a  specialty  of  them 
for  certain  classes  and  shipments,  and  charges 
for  their  use  a  large  price  on  the  Investment, 
and  a  much  larger  price  than  is  charged  by 
other  parties  furnishing  rolling  stock  to  rail- 
road companies.  In  a  word,  it 7s  a  speculation 
on  its  part,  whereby  it  invests  money  in  a 
private  enterprise  with  the  intention  and  ex- 
X>ectation  of  realizing  a  large  return  from  it; 
and  by  the  order  prayed  for  in  the  complaint 
filed  herein,  asks  the  Commission  to  become  a 
Intbr  6. 


party  in  boosting  its  enterprise,  and  assure  it 
permanency  and  profit. 

Aside  from  these  general  reasons  there  are 
many  special  reasons  why  the  Burton  stock 
car  uiould  not  be  placed  on  the  same  footing 
with  the  cars  of  railroads,  among  which  are: 

There  is  no  reciprocily  between  it  and  the 
railroads.  It  cannot  eive  a  pound  of  freight 
that  the  railroad  would  not  otherwise  get. 

Its  cars  are  not  interchangeable  with  the  cars 
of  any  railroad. 

Its  cars,  as  a  rule,  are  only  loaded  in  one 
direction,  and  usually  on  long  hauls  from  dis- 
tant points,  to  which  they  have  to  be  specially 
sent  empty. 

They  are  of  unusual  length  and  height,  and 
the  interior  is  partitioned  off  so  as  to  accomo- 
date the  shipment  of  t&ncj  cattle,  and  by  so 
doine  it  destroys  their  usefulness  for  general 
freight  purposes. 

Tney  are  inconvenient,  as  to  loading  lumber, 
steel  rails  or  other  commodities  of  &at  class, 
composing  largely  the  western  bound  ship- 
ments, a  forty-four  foot  car,  by  reason  of 
its  construction,  being  only  equal  in  carrying 
capacity  to  a  thirty  or  thirty- four  foot  ordinary 
stock  car,  for  such  freight. 

The  Burton  stock  car  under  the  most  favor- 
able circumstances  can  only  carry  sixteen 
head  of  cattle,  and  from  the  model  exhibited, 
it  would  seem  that  the  car  must  be  forty-four 
feet  long  to  do  that.  A  car  of  that  length  on 
the  plan  of  model,  would  not  carry  sixteen 
horses.  It  would  require  the  length  these 
cars  were  originally  built  (fifty-one  feet)  to 
give  proper  space  between  the  horses  so  lliey 
would  not  injure  each  other  bv  kickine.  In* 
deed,  this  fact  seems  to  have  unpressed  itself 
upon  the  Company,  as  it  claims  to  have  aban- 
doned that  length  of  car,  and  only  claims  merit 
for  this  patent  as  '*a  palace  cattle  car." 

Two  of  these  cars  would  be  of  about  the 
length  of  three  ordinary  thirty  foot  stock  cars^ 
and  would  only  carry  thirty- two  head  of  cat- 
tle, while  the  three  stock  cars  would  carry 
from  sixty  to  sixty-nine  head,  as  appears  from 
the  testimony. 

The  Burton  Car  Company  pays  nothing  to 
the  railroad,  although  it  might  have  the  whole 
equipment  of  that  company  in  use.  The  rail- 
road £[ets  the  ordinary  freight,  but  it  would 
get  this  if  it  used  its  own  cars,  and  each  ear- 
ned the  same  tonnage.  In  addition  to  getting 
no  revenue  from  the  use  of  these  cars,  the  Rail- 
road Company  becomes  a  common  carrier  of 
the  freight  contained  in  them — becomes  re- 
sponsible for  the  safe  condition  of  the  car — and 
to  the  Burton  Company  for  the  car  itself,  and 
all  damages  to  it;  is  compelled  to  supply  oil 
and  waste  to  keep  it  in  running  condition,  in- 
spect it,  and  supply  all  defects  as  they  ap- 
pear, including  parts  peculiar  to  this  patent, 
and  not  common  to  oroinary  cars;  and  in  all 
respects,  while  it  is  in  its  possession,  treat  it 
as  one  of  its  own  cars. 

The  Railroad  Company  hauls  this  car  say 
1,000  miles,  empty,  to  the  exclusion  of  its  own 
cars,  and  the  freight  they  would  contain,  and 
gets  in  return  a  Burton  car  load  of  freight  at 
a  price  at  least  25  per  cent  less  than  it  would 
get  for  a  car  load  of  freight  if  loaded  in  one  of 
its  own  cars. 

The  Burton  Company  gets  two  and  a  halt 
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cents  per  mile  for  each  car  from  the  party 
leasing  it»  for  the  distance  it  is  used  in 
transporting  his  stock;  and  it  seems  like  assor- 
ance,  to  say  the  least,  that  it  shoald  ask  the 
raikoad  company  to  pay  it  milage  for  hauling 
them  empty,  so  that  it  might  get  the  load  back 
at  two  and  one  half  cents  per  mile;  and  addi- 
tional assurance  to  ask  that  the  railroads  be 
conipelled  to  pay  it  three  and  one  fourth 
cenfs  per  mile  in  addition  to  that  paid  by  its 
lessee. 

The  two  and  one  half  cents  per  mile  charged 
one  way  for  the  Burton  car  is  86  per  cent 
neater  than  is  paid  by  one  railroad  to  another 
for  the  use  of  its  cars,  and  is  66  per  cent 
greater  than  would  be  charged  by  any  repu- 
table Car  Trust  Company,  for  furnishing  any 
desired  number  or  kind  of  cars.  Two  and  a 
half  cents  a  mile  would  make  millionaires  of 
the  owners  of  the  Burton  stoc^  car,  could  it 
supply  the  cars,  induce  all  cattle  shippers  to 
use  them,  and  compel  the  railroads  to  haul 
them  without  charge. 

The  three  fourths  of  a  cent  per  mile  paid  by 
one  railroad  to  another  is  to  a  great  extent  fic- 
titious, as  I  will  show  hereafter. 

Under  the  eyidence  given  it  is  evident  that 
practiodly,  to  the  extent  the  complainant's 
cars  are  used,  the  cars  of  the  railroads  are 
thrown  out  of  service  and  their  use  is  lost. 
This  should  not  be  permitted,  unless  there  is 
some  great  public  necessity  imperatively  re- 
atiiring  it,  and  I  submit  that  no  such  a  state  of 
facts  is  made  to  appear. 

Now,  in  the  light  of  these  facts,  would  it 
not  be  gross  discrimination  against  the  rail- 
roads, to  compel  them  to  haul  the  Burton  car 
upon  the  same  terms  they  haul  cars  for  each 
other;  even  if  the  Commission  had  power  to 
make  such  an  order? 

The  companies,  if  they  haul  these  cars,  insist 
they  shall  be  paid  for  so  doing.  And  as  to  the 
amount  of  compensation,  they  are  as  compe- 
tent to  judge  as  the  complainant  is  as  to  what 
it  will  charge  shippers  for  the  use  of  its  cars; 
and  if  figures  are  to  be  relied  upon,  the  rail- 
road charges  will  not  be  more  exorbitant  in 
proportion  than  those  of  the  complainant. 

But  it  is  claimed  by  counsel  for  complainant, 
that  because  cattle  shipped  in  these  cars  re- 
ceive humane  treatment,  and  because  they  are 
less  liable  to  become  diseased,  the  public  is  in- 
terested, and  this  is  sufficient  to  give  the  Com- 
mission jurisdiction,  and  justify  such  an  order 
as  he  has  prayed  for. 

If  bis  claim  is  based  upon  a  solid  foundation, 
then  the  innumerable  owners  of  patents,  and 

Satent  cars,  may  make  the  same  showing  he 
id,  and  exact  from  the  railroad  companies 
the  same  service,  without  compensation,  that 
be  would  like  to  have  for  his  client;  and  supply 
rolling  stock  for  the  railroads,  while  their  own 
ears  mil  be  sidetracked  and  go  into  decay. 

Bat  whatshowing'does  the  complainant  make 
on  the  ground  of  humanity  or  public  neces- 
sity? 

The  evidence  shows  that  complainant  has  at 
present  to  supply  this  imperative  public  de- 
mand on  all  roads  in  the  United  btates,  the 
|rand  total  of  eighty-eight  cars,  including  its 
fifty-one  foot  cars,  and  that  it  is  building  or 
ffoing  to  build  100  more.  The  testimony  of 
Mr.  Btone  shows  that  the  C.  B.  &  Q.  R.  R. 


svstem  alone  has  5,000  stock  cars,  and  at  least 
this  number  is  required  to  do  the  stock  busi- 
ness of  that  road.  The  other  western  lines  out 
of  Chicago  have,  probably,  15,000  more,  mak- 
ing a  total  of  at  least  20,0*00  stock  cars  neces- 
sary to  do  the  business  in  and  out  of  Chicago 
alone. 

Then  take  the  lines  centering  at  St.  Louis, 
and  the  great  number  of  stock  cars  required  to 
do  their  business,  and  some  idea  can  be  had 
of  the  large  equipment  necessary  to  accomo- 
date the  live  stock  traffic  originating  west  of 
Chicago,  and  the  insignificant  equipment  that 
can  be  furnished  by  complainant,  even  if  the 
whole  number  of  its  cars  could  be  run  in  this 
trade,  and  all  the  other  railroads  deprived  of 
its  valuable  and  humane  service.  It  would 
be  less  than  one  half  of  1  per  cent  of  the  cars 
required. 

But  counsel  says  the  employment  of  these 
cars  will  prevent  diseased  meat,  and  the  labor- 
ing man  will  no  longer  be  compelled  to  eat 
meat  poisoned  and  festered  by  being  shipped 
in  the  ordinary  stock  cars.  iLet  us  see  how 
this  logic  holds.  If  it  requires  20,000  cars  to 
ship  cattle  from  the  West  to  Chicago  and  other 
points,  and  the  Burton  Company  can  only  fur- 
nish cars  to  ship  less  than  1  per  cent  of  that 
number,  it  follows  that  more  than  09  per  cent 
of  the  stock  shipped  will  be,  or  is  liable  to  be, 
poisoned  and  diseased  by  the  shipment  in  or- 
dinary stock  cars.  If  the  cattle  shipped  by 
each  mode  are  turned  in  together,  and  slaugh- 
tered and  used  without  separation,  it  would 
seem  the  small  percentage  of  sound  beef  would 
be  liable  to  be  tainted  by  the  large  percentage 
of  that  which  was  unsound. 

If,  on  the  contrary,  there  was  a  separation, 
in  the  killing,  sale  and  use,  then  it  requires  no 
imagination  to  say  that  there  would  be  a  dif- 
ference in  price,  and  people  who  live  in  pala- 
tial houses,  would  get  and  eat  the  palace  car 
meat,  while  the  poor  man  would  continue  to 
get  and  eat  the  diseased  and  unwholesome 
meat. 

This  talk  of  humane  treatment  and  public 
necessity  is  all  talk,  and  while  it  may  help  ad- 
vertise the  Burton  car,  it  lays  no  foundation 
for  the  action  of  this  Commission. 

As  to  the  Second  Qu€iHon, 

What  has  been  said  above  as  to  the  duty  or 
obligation  of  railroad  companies  to  receive  and 
transport  the  Burton  stock  car,  upon  Uie  same 
terms  they  transport  cars  for  connecting  rail- 
roads, applies  with  equal  force  to  the  second 
question  submitted. 

Railroad  companies  are  entitled  to  the  full 
use  of  their  tracks,  and  all  the  revenues  derived 
therefrom;  and  unless  they  abuse  their  powers 
and  violate  their  obligation  to  the  State  or  to 
the  public,  they  are  the  sole  judges  of  the  in- 
strumentalities to  be  used  in  operating  their 
roads. 

They  owe  no  duty  to  private  parties  who 
own  or  control  private  cars  or  equipments,  and 
are  under  no  obligation  to  receive  or  haul  such 
cars  at  all  in  the  absence  of  a  special  contract 
to  do  so. 

Why?  1;  because  such  parties  are  not  ship- 
pers;  2, because  they  are  not  common  carriers ;  8, 
oecause  there  is  no  mutuality  or  redprodty  be- 
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tween  them  and  the  railroad  companies;  4,  be- 
-cause  the  railroad  companies  have  the  right  to 
make  proper  rules  and  regulations  as  to  the 
operation  of  their  respective  roads,  and  the 
-agencies  to  be  employed;  and  the  exclusion  of 
such  private  cars  or  private  car  companies 
from  their  tracks  without  b/  special  contract 
for  such  privileges,  is  a  proper  ezerciise  of  such 
right. 

That  these  private  cars  or  private  car  com- 
panies, as  to  the  emplovment  and  use  of  their 
cars,  are  not  shippers  is  self  evident,  and  re- 
•quires  no  further  statement. 

That  they  are  not  common  carriers  is  equally 
true.  A  common  carrier  is  defined  to  be: 
^'One  who  undertakes  as  a  business  for  hire  to 
•carry  from  one  place  to  another  goods  of  all 
persons  who  mav  apply,  provided  the  goods  be 
of  the  kind  which  he  professes  to  carry,  and 
the  person  so  applying  will  agree  to  have  them 
carried  upon  the  lawful  terms  prescribed  by 
the  carrier,  and  who,  if  he  refuses  to  carry 
imch  goods  for  one  who  is  willing  to  comply 
with  such  terms,  becomes  liable  to  an  action  by 
the  aggrieved  party  for  such  refusal." 

Hutchinson,  Caniers,  §  47. 

There  is  not  a  private  car  company,  nor  the 
•owner  of  a  private  car  in  existence  that  comes 
within  the  definition. 

A  private  car  company,  whether  an  associa- 
tion of  individuals  or  a  corporation,  claims  to 
have  cars  specially  adapted,  in  whole  or  in 
part,  to  a  particular  kind  of  business  or  traffic, 
and  as  a  rule  that  part  of  the  car  which  covers 
Uiis  specialty  is  likewise  covered  by  a  patent, 
giving  the  owner  the  exclusive  right  to  its 
u»e.  These  companies  own  no  railroad.  They 
cannot  of  themselves  carry  freight  a  foot. 
They  simply  sell  the  use  of  their  patent,  or  the 
privileges  covered  by  it,  upon  terms  made  by 
themselves,  to  such  parties  as  for  anv  reason 
desire  to  buy.  They  are  under  no  obligation 
to  sell.  They  mav  sell  to  one  and  refuse  an- 
other, or  may  seU  today  and  refuse  tomor- 
row. The  public  has  no  claim  on  them,  and 
they  have  no  claim  on  the  public.  Ko  duty  is 
Imposed  on  either  side.  They  organize  and 
build  cars  for  a  speculative  purpose.  The 
value  of  their  investment  depends  upon  getting 
their  cars  hauled,  and  the  sale  of  their  use.  H 
they  fail  in  either,  their  investment  fails.  The 
more  they  can  sell  the  use  of  their  cars,  and 
get  them  hauled,  the  better  their  investment; 
•and  if  they  can  eet  them  hauled  for  nothing 
their  profit  is  still  greater. 

Sleeping,  parlor,  refrigerator,  stock,  hay, 
oil  and  other  special  cars  are  of  the  same  class, 
and  are  to  be  regarded  alike. 

In  New  York,  Ohio,  Indiana,  Pennsylvania 
and  other  States  the  courts  have  declared  sleep- 
ing-car companies  not  common  carriers. 

Jtailroad  Oo,  v.  WairaHh,  88  Ohio  St.  461; 
Woodruff  etc.  Ooacfi  Co.  v.  DiM,  84  Ind.  474; 
^  Wood.  Rv.  Law,  g  368,  and  cases  cited. 

On  principle,  can  any  distinction  be  drawn 
between  sleeping  cars  and  other  special  private 
cars? 

There  is  no  mutuality  or  reciprocity  between 
these  private  cars  and  the  railroads. 

It  has  been  shown  that,  as  a  rule,  but  few  of 
these  special  cars  are  adapted  to  any  business, 
-except  some  particular  freightage.    They  are 
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usually  hauled  loaded  one  way  and  empty  the 
other,  and  revenue  is  derived  by  the  carrier 
for  only  one  half  of  the  distance  hauled. 

Thev  bring  no  freight  that  would  not  other- 
wise be  received:  and  no  greater  toount  of 
freight  is  received  from  their  load  than  would 
be  earned  by  the  raUroad,  had  the  freight  been 
shipped  in  its  own  cars.  If  additional  freight 
is  cnarged,  it  is  to  cover  hauling  the  car  one 
way  empty. 

They  are  not  interchangeable  with  other 
roads,  and  cannot  be  diverted  from  the  partic- 
ular business  or  trade  for  which  they  are  de- 
signed. 

Kailroads  pay  to  each  other  for  the  use  of 
cars  three  fourths  of  a  cent  per  mile,  but  this 
compensation  is  more  apparent  than  real.  Each 
company  is  fully  equipped  with  rolling  stock 
of  all  kinds  necessary  to  do  all  its  business,  if 
all  its  cars  were  kept  on  its  own  line;  but  in 
the  formation  of  through  lines,  and  interchange 
of  business,  and  to  prevent  delays  in  tranship- 
ment, its  cars  are  permitted  to  run  on  other 
lines  of  road,  and  in  turn  the  cars  of  other 
liises  take  the  place  of  those  that  are  absent. 
While  its  cars  are  on  the  lines  of  other  roads 
it  receives  milage  upon  them,  and  for  the  for- 
eign cars  used  oy  it,  it  pays  milage.  When 
the  milage  account  is  balanced  at  the  end  of 
the  year  it  is  found  that  the  milase  paid  out 
and  the  milage  received,  practically  balance 
each  other,  and  in  effect  each  road  is  using  its 
own  cars  all  the  time  and  getting  revenue 
from  them. 

With  private  cars  there  can  be  no  such  re- 
adjustment. It  is  all  profit  to  the  private  cars 
and  all  loss  to  the  railroads.  There  is  no  qual- 
ity of  use  or  compensation,-  and  the  railroads 
in  using  them  are  compelled  to  run  a  side 
show,  at  the  expense  of  their  legitimate  busi- 
ness. The  fact  that  these  cars  can  sometimes 
be  wholly  or  partially  loaded  with  catch  freight 
does  not  change  the  rule.  The  exception  should 
not  have  any  force  in  determining  a  duty  or 
fixing  a  liability,  and  if  there  is  a  single  ele- 
ment of  mutuality  or  reciprocity  between  these 
private  patent  cars  or  their  owners,  and  the 
railroad  companies,  I  have  been  unable  to  dis- 
cover it. 

It  is  no  discrimination  to  compel  a  party 
who  desires  to  use  your  property  for  his  per- 
sonal gain  to  pay  you  a  fair  price  for  such  use. 

The  right  of  a  railroad  to  make  needful  and 
proper  rules  and  regulations  for  the  operation 
of  its  railroad  and  the  agencies  to  be  employed, 
has  been  affirmed  by  almost  every  respectable 
court  in  the  United  States,  and  has  not  been 
denied  by  any. 

The  law  requires  it  to  perform  its  duties  as  a 
common  carrier,  but  does  not  provide  for  the 
special  instrumentalities  by  which  it  shall  be 
done. 

If  it  does  not  possess  the  cars  or  appliances 
necessary  to  do  its  ffeneraTbusiness,  or  to  meet 
a  parUcular  demana  on  its  line,  it  may  make 
contracts  with  whom  it  will,  to  do  the  work  or 
furnish  the  appliances.  But  such  employment 
of  other  agencies  does  not  throw  its  road  open 
to  the  world,  so  that  any  one  may  be  so  em- 
ploy^ or  perform  similar  service  as  a  matter 
of  right.  All  such  rights  rest  on  contracts. 
The  railroads  may  or  may  not  make  them.    If 
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it  makes  them,  the  terms  of  them  sovern  the 
parties.  If  it  refuses,  then  no  rights  are  ob- 
tained and  none  can  be  enforced. 

I  think  the  Supreme  Court  of  the  United 
States,  in  the  cases  referred  to  by  the  counsel 
for  other  respondents  herein,  in  110,  115, 117, 
and  118  U.  8.  Reports  (see  also  28  Am.  &  Eng. 
Ry.  Reports,  page  545 — notes),  fully  sustain 
the  position  taken :  that  the  respondents  owe  no 
duty  to  the  Burton  Stock  Car  Company,  as  the 
Burton  Stock  Car  Company,  nor  to  any  other 
private  car  company,  as  such;  and  that  in  the 
Absence  of  voluntary  consent  on  the  part  of  re- 
spondents, neither  Uie  complainant,  nor  other 
parties  similarly  situated,  have  any  right  to 
^ave  their  cars  run  upon  any  of  the  railroads 
here  represented,  much  less  to  have  pay  for 
4uch  forced  use.  * 

I  respectfully  submit  that  not  only  should 
the  complaint  be  dismissed  in  this  case,  but 
that  the  honorable  Commissioners  shotdd  in 
•unmistakable  terms  declare  the  law  to  be  that 
the  rmilroad  companies  own  their  tracks  and 
roads,  and  are  entitled  to  the  full  and  exclu- 
sive use  of  the  same;  and  that  no  party,  com- 
ing under  whatever  guise  he  may,  can  partic- 
ipate in  the  use  of  any  railroad,  without  the 
consent  of  the  owner,  nor  without  paying  ad- 
equate compensation  therefor. 

Mr.  Edward  C.  Perkinst  for  Chicago, 
Burlington  &  Qulncy,  and  Chicago,  Burling- 
ton &  Northern  Railroad  Companies: 

The  complaint  in  this  case  is  that  the  vari- 
ous railroad  companies  named  have  and  do 
discriminate  aj^nst  the  Burton  Stock  Car 
-Company,  in  violation  of  the  Interstate  Com- 
merce Act  They  base  the  claim  of  discrim 
ination  on  two  distinct  and  very  dissimilar 
grounds: 

First,  that  the  railroad  companies  will  not 
pay  to  the  Burton  Company  a  milage  for  the 
use  of  their  cars,  and  second,  that  the  com- 
panies charge  to  the  shippers  a  higher  rate  of 
freight  on  cattle  when  carried  in  the  Burton 
cars  than  when  carried  in  common  cars. 

As  to  the  first  ground:  the  milage  which 
they  ask  for  and  say  is  customary,  is  simply  a 
rental  paid  by  a  railroad  company  to  some- 
person  or  company,  for  the  use  of  cars  belong- 
ing to  such  person  or  company;  and  the  re- 
fusal to  pay  such  rental  to  the  Burton  Com- 
pany, or  any  oUier  company,  that  is,  the  re- 
fusal to  hire  the  cars  of  such  company,  can  in 
no  sense  be  a  discrimination  against  such  com- 
pany unless  in  law  a  railroad  companv  is 
bound  to  hire  and  pay  a  rent  for  all  mechan- 
ically correct  and  properly  constructed  cars 
which  are  offered  it  by  any  person  or  corpora- 
tion. 

It  should  be  kept  clearly  in  mind  that,  al- 
though it  is  allegea  in  the  complaint  and  was 
argued  that  it  is  customarv  for  railroad  com- 
panies to  take  all  cars  which  are  offered  and 
to  pay  the  milage,  yet  there  was  no  evidence 
of  any  such  fact.  The  evidence  showed,  on 
the  contrarv,  that  there  was  no  such  custom, 
but  that  railroads  took  cars  from  each  other 
only  as  they  needed  them,  and  that  they  hired 
such  specud  cars,  refrigerator,  etc.,  as  they 
needed,  from  particular  persons  or  companies, 
by  special  contract;  that  when  thev  had  cars 
enough  of  their  own  on  hand,  and  ft  could  be 
done  without  too  great  expense,  it  was  their 


practice  to  unload  the  cars  of  others  on  receipt 
of  the  same,  and  tranship  the  freight  into 
cars  of  their  own. 

As  to  the  second  ground:  this  is  a  claim 
that  the  railroad  companies  charge  to  persons 
who  have  cattle  shipped  in  Burton  cars,  not, 
it  will  be  noticed,  to  the  Burton  Stock  Car 
Company,  a  rate  which  is  higher  than  is 
charged  to  shippers  of  cattle  on  common  cars, 
and  that  this  rate  is  extortionate,  and  a  dis- 
crimination under  the  Interstate  Commerce 
Act. 

It  would  seem  that  if  the  char^  made  is  a 
discrimination,  it  is  a  discriminafion  against 
the  shippers  of  cattle,  and  not  against  the  com- 
plainant. 

The  questions  presented  by  this  complaint 
seem  to  be: 

First.  Is  a  railroad  company  by  law  re- 
quired to  accept  and  pay  rent  for  all  cars, 
mechanically  correct  and  properly  constructed 
which  are  tendered  to  it  by  any  person  or  com- 
pany, to  be  used  by  it  in  the  transportation  of 
persons  or  property  over  its  road? 

It  is  submitted  that  the  order  requested  by 
the  complainant  cannot  be  given,  unless  the 
above  question  is  answered  in  the  affirmative; 
that  neither  this  Commission  nor  a  court  can 
or  will  go  into  the  question  of  the  value  of 
each  patent,  or  so-called  improvement  in  a 
car,  and  order  one  car,  having  a  so-called  im- 
provement, taken,  and  another  car  with  a  dif- 
ferent improvement,  not  taken;  but  that  if  the 
order  can  be  made  at  all,  it  must  be  that  all 
cars  which  are  mechanically  correct  and  prop- 
erly constructed  must  be  accepted  and  paid  for 
by  the  company  to  whom  they  are  offered. 

The  car  is  but  a  part  of  the  great  machine 
called  a  railroad.  Improved  springs  in  the 
cars,  patent  interlocking  switches,  improved 
chairs  for  holding  the  rails,  patent  couplers, 
and  a  thousand  and  one  other  thines  may  be- 
come parts  of  the  same  great  machine;  and  it 
may  easOy  be  that  any  one  or  more  of  them 
may  be  of  as  great  value  in  the  proper  trans- 
portation of  cattle  as  the  feeding  and  watering 
arrangements  in  the  cars  of  the  complainant 
company.  And  can  it  be  contended  that  it  is 
within  the  province  of  any  court  or  of  your 
Commission  to  hear  and  decide  upon  the  value 
of  each  and  every  patent  applicable  to  any 
part  of  a  railroad? 

And  can  the  general  question  be  answered 
in  the  affirmative?    We  think  not. 

Even  on  the  old  theory  that  a  railroad  was  a 
highway,  upon  which  anyone  was  entitled  to 
place  his  vehicles  of  transportation,  it  by  no 
means  follows  that  the  carrier  who  owns  the 
road  must  pay  for  the  use  of  such  vehicles. 
The  carrier  could  hire  vehicles  for  his  own  use, 
but  was  not  obliged  to  hire  all  that  were  of- 
fered, or  to  hire  from  one  because  he  had 
hired  from  another.  But  it  is  submitted  that 
the  theory  of  a  railroad  being  in  that  sense  a 
highway,  is  no  longer,  if  it  ever  was,  the  law; 
that  the  needs  of  Uie  great  business  of  trans- 
portation has  shown  that  it  is  absolutely  im- 
possible to  carry  it  on,  on  any  such  theory. 

It  is  submitted  that  the  law  on  the  matter  is 
as  follows: 

That  a  railroad  company  is  required  to  fur- 
nish suitable  and  proper  equipment  to  meet 
the  requirements  of  its  business;  but  how  they 
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shall  furnish  such  equipment,  whether  by 
building,  leasing  or  buying  from  others,  is  not 
a  matter  for  any  court's  decision. 

That  a  railroad  company  cannot  be  com- 
pelled to  buy  or  hire  from  any  one  particular 
person  or  company,  nor  from  every  person  or 
company. 

That  if  it  fails  to  furnish  suitable  and  proper 
equipment,  it  can  be  punished. 

That  in  case  of  such  failure  the  court  might, 
on  a  proper  presentation  of  the  case,  have 
power  to  order  that  the  company  furnish  suit- 
able and  proper  equipment,  but  could  not  di- 
rect in  what  manner  it  procure  the  same; 
could  not  order  that  it  purchase  or  hire 
from  any  particular  person  or  company,  or 
from  every  one  generally. 

That  the  duty  of  so  furnishing  the  equip- 
ment would  be  imposed  on  the  rulroad  com- 
pany, and  it  must  see,  at  its  peril,  that  it  does 
it  properly. 

That  the  method  of  furnishing  the  equip- 
ment is  a  matter  as  fully  within  the  judgment 
and  decision  of  the  company  as  the  kind  of 
oil  it  uses  on  its  locomouves,  or  the  kind  of 
grease  on  its  car  wheels. 

And  it  is  submitted  that  your  honorable 
Commission,  even  granting  that  the  question 
of  the  quality  and  fitness  of  the  equipment  of 
railroads  is  within  the  powers  granted  to  you, 
and  that  you  have  the  full  powers  of  a  court 
of  equity  could  go  no  further. 

That  if,  under  those  circumstances,  you 
were  satisfied  that  any  railroad  named  in  this 
complaint  was  not  supplied  with  proper  and 
suitable  stock  cars,  you  might  order  that  it 
supply  itself;  but  that  the  question  of  what 
cars  the  company  got,  and  whether  by  hiring 
from  the  Burton  Company  or  the  Street  Com- 
pany, or  by  building  or  buying,  must  be  left 
to  the  decision  of  the  railroad  company. 

The  case  of  PuUinan*9  Palace  Car  Co.  v.  Mis- 
aauri  Pac.  R,  Co,  115  U.  8.  587  (Bk.  29,  L.  ed. 
499),  seems  clearly  to  support  this  view. 

Here  it  was  claimed  that  the  car  company, 
under  a  certain  contract,  had  a  right  to  have 
its  cars  run  over  the  railroad  of  the  defendant, 
but  the  court  held  that  the  contract  did  not 
apply.  It  was  also  argued  for  the  car  com- 
pany that  the  defendant  was  obliged  to  haul 
its  cars,  aside  from  any  obligation  under  the 
contract,  and  the  court  said:  "It  may  be,  as 
is  also  alleged,  that  it  has  'become  indispens- 
able, in  the  conduct  of  the  business  of  a  railroad 
company,  to  run  on  passenger  trains,  sleeping 
and  drawing  room  cars,  wim  the  conveniences 
usually  aftorded  by  such  cars  for  night  travel;' 
but  it  oy  no  means  follows  that  the  railway  is, 
in  law,  obliged  to  arrange  with  the  Pullman 
Company  for  such  accommodations.  Accord- 
ing to  the  bill  itself,  two  such  car  companies 
cannot  successfully  carry  on  a  competing  busi- 
ness on  the  same  road,  and  the  custom  has 
been  for  the  Pullman  Company,  if  possible,  to 
contract  for  the  exclusive  right  The  busi- 
ness is  always  done  under  special  contracts. 
These  contracts  must  necessarily  vary,  accord- 
ing to  the  special  circumstances  of  each  par- 
ticular case.  Certainly  it  cannot  be  claimed 
that  a  court  of  chancery  is  competent  to  re- 
quire these  companies  to  enter  into  such  a 
contract  for  the  furnishing  and  hauling  of  Pull- 
man cars,  as  the  court  may  deem  reasonable. 


A  mere  statement  of  the  proposition  is  suffi- 
cient to  show  that  it  is  untenable." 

The  case  is  exactly  like  other  cases  of  a  rail- 
road company  hiring  cars.    A  railroad  com- 
pany not  having  sleeping  cars  of  its  own  hires* 
such  cars  from  such  otl^r  person  or  company 
and  on  such  terms  as  it  sees  fit.    As  a  matter 
of  fact,  it  generally  does  so  bv  paying  to  the. 
lessor  a  mOage  on  the  cars  used.    It  also  hires, 
as  appears  by  the  evidence  in  this  case,  sucIl 
refrigerator,  coal,  oil.  freight,  lumber  or  cattle 
cars  as  it  may  need,  usually  paying  a  milage;, 
but  there  is  nothing  to  prevent  its  paying  a 
yearly  or  monthly  rental;  and  it  is  not  in  the 
power  of  the  courts  to  say  with  whom  it  shall 
contract,  or  what  kind  of  a  contract  it  shall 
make.       • 

By  the  statutes  of  the  various  States  hj 
which  the  companies  are  chartered,  they  are 
required  to  furnish  proper  and  suitable  eauip- 
ment;  and  shippers  have  their  full  remedy  in 
case  of  failure  or  neglect  to  do  so. 

The  principles  laid  down  and  the  reasoning 
in  the  so-called  EoopreBS  Cam,  117  IJ.  S.  1-29 
(Bk.  29,  L.  ed.  791-803),  seem  to  fully  sustain 
this  view;  and  as  they  say,  speaking  of  the  de- 
cision in  the  lower  court,  ana  referring  to  busi- 
ness arrangements  between  the  express  com- 
ganies  and  Uie  railroad  companies,  and  as  can 
e  equally  well  said  as  to  contracts  betweea 
railroad  companies  and  other  parties  for  hiring 
cars,  *'The  court  has  made  an  arrangement  for 
the  business  intercourse  of  these  companies^ 
such  as,  in  its  opinion,  they  ought  to  have- 
made  for  themselves,  and  that  we  said — ^in 
Atchison  etc,  R.  R  Co,  y.  Denver  etc.  R  R, 
Co.  110  U.  8.  067  (Bk.  28.  L.  ed.  291),  fol- 
lowed at  this  term  in  Pullman's  Palace  Car  Co. 
V.  Missouri  Pac.  R.  Co.  115  U.  8.  587  (Bk.  29, 
L.  ed.  499)--could  not  be  done.  The  regula*- 
tion  of  matters  of  this  kind  is  legislative  m  its 
character,  not  judicial." 

There  is  no  legislative  requirement— con-^ 
gressional  or  State — making  it  the  duty  of 
railroad  companies  to  enter  into  such  con- 
tracts with  particular  parties,  or  with  anyone 
making  a  demand  for  such  a  contract. 

The  counsel  for  the  complainant  takes  the 
ground  that  it  does  not  ask  that  railroada 
should  hire  its  cars  to  be  used  by  them  for 
transporting  freight  over  their  roa<ls,  but  sim- 
ply makes  a  tender  to  them  of  a  package  of 
freight  to  be  transported  like  any  other  freight 
package.  His  proposition  is:  'u  now  hold,  as 
a  general  proposition,  that  the  car  is  our  pack- 
age, in  which  shippers  who  buy  it,  after  we 
have  made  it,  desire  their  merchandise  to  be 
carried  by  weicht,  as  everybody  else's  is  car- 
ried. And  unless  it  is  claimed  that  there  i» 
something  inside  that  is  detrimental  to  the 
public  business  of  railroads,  the  railroad  haa 
no  more  right  to  look  into  that  package  for 
the  purpose  of  rejecting  it,  and  prevenung  it 
from  passing  over  the  railroad,  than  they  have 
to  look  into  any  other  package.  What  is  in- 
side my  package,  assuming  it  to  be  lawful 
merchandise  within,  is  substantially  and  ex- 
actly none  of  their  business,  when  they  are  to 
carry  it  at  so  much  a  ton." 

Let  us  look  at  the  proposition  carefully. 

According  to  this,  the  car  is,  by  itself,  sim- 
ply a  wrapper  or  crate  in  which  goods  are 
transported.    On  this  baus,  let  us  see  what  are 
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the  facto  in  a  particular  case.  A  shipper  comes 
to  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  with  a  load  of  cattle  in  his  crate,  and 
says:  '*  1  want  this  crate  load  of  cattle  sent  to 
Council  Bluffs.  I  want  the  crate  delivered  to 
the  Burton  Company  here  again  at  Chicago, 
and  you  must  pay  tnat  company  a  rental  of  so 
much  a  mile  for  each  mile,  out  and  back,  that 
the  crate  is  carried." 

Or  he  comes  with  the  crate  empty,  and  says: 
**I  want  this  crate  sent  to  Council  Bluffs, 
where  I  will  load  it  with  catUe,  and  send  it 
back  to  Chicago;  Tou  cancel  lect  from  me  the 
usual  freight  on  a  crate  of  cattle  from  Council 
Bluffs  to  Chicago;  and  you  must  pay  to  the 
Barton  Company  a  rental  for  each  mile,  out 
and  back,  that  the  crate  is  carried." 

We  answer:  "We  have  crates  enough  of  our 
-own.  We  do  not  want  your  crate,  and  can 
neither  afford  to  pay  you  for  the  use  of  it,  nor 
cany  it  both  ways  for  one  freight" 

He  answers:  *'  You  take  the  crates  of  the 
Lake  Shore  Railroad  Company  over  your  road, 
andpay  them  a  rental  for  their  use. 

We  answer:  *•  We  do,  when  we  need  crates 
in  our  business,  but  we  prefer  their  crates  to 
yours.  They  are  better  suited  to  our  business, 
will  cany  more  than  one  kind  of  goods,  and 
yours  will  not;  and  so  we  can  get  freight  on 
the  loads  in  the  crates  both  ways." 

It  should  be  kept  clearly  in  mind  that  the 
railroad  company  geto  payment  for  hauling  the 
freight  in  the  car,  not  for  hauling  the  car. 
On  the  contrary,  it  is  claimed  that  it  should 
pay  the  owner  for  the  use  of  the  car. 

No  matter  how  you  put  it,  it  geto  back  to  the 
simple  demand:  "You  must  haul  our  car  (or 
use  our  crate)  whenever  asked  to  do  so.  You 
must  not  charge  the  owner  of  the  freight  in 
such  car  (or  crate)  any  higher  rate  than  you 
^arge  the  owner  of  freight  in  any  other  car 
<or  crate);  and  you  must  pay  us  for  the  use  of 
the  car  (or  crate)." 

It  is  therefore,  respectfully  submitted  that 
it  all  turns  on  the  question:  Js  a  railroad  com- 
pany bound  to  accept,  use  and  pay  for  all  cars 
and  other  instrumentalities  of  railroad  traflQc 
offered  to  it? 

If  a  railroad  hires  crates  for  the  transporta- 
tion of  piffs,  fruito,  or  baggage  from  A,  and 
Siys  him  By  way  of  milage,  must  it  also  take 
's  and  pay  him  a  milage?  And  if  not  crates 
for  those  purposes,  why  crates  or  cars  for  oth- 
«r  purposes? 

It  should  be  kept  in  mind  that  the  additional 
charge  in  the  tariff  is  put  on  instead  of  making 
a  charge  for  hauling  the  empty  cars.  If  the 
cars  are  offered  to  us  as  so  mucn  freight  to  be 
carried,  we  certainly  have  a  right  to  make  a 
reasonable  charge. 

The  second  question  is:  Has  Congress  grant- 
ed, or  attempted  to  grant,  by  the  Interstate 
Commerce  Act,  to  this  Commission,  any  power 
to  consider  or  decide  upon  the  Quality  or  fit- 
ness of  the  equipment  of  railroad  companies? 

It  is  respectfully  submitted  that  the  only 
powers  of  this  honorable  Commission  are  those 
specially  granted  by  this  Act.  and  that  the  Act 
must  be  strictly  construed.  The  Act  contains 
no  refereiice  to  or  suggestion  of  any  power  in 
the  Conunission  to  consider  or  decide  upon  the 
quality  or  fitness  of  the  equipment  of  railroad 
companies.    If  they  have  it  In  regard  to  cars, 
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they  must  equally  have  it  as  to  locomotives, 
terminal  facilities,  road  bed.  brakes,  couplers, 
grease,  fuel,  and  every  detail  of  railroad  prop- 
erty and  management,  and  the  act  would 
amount  to  the  appointment  of  a  commission  to 
run  and  manage  all  the  railroads  in  the  United 
States  which  do  an  interstate  business,  the  tak- 
ing, the  spending  of  the  company's  money,  and 
the  management  of  ito  property,  out  of  the 
hands  of  the  company.  Congress  has  made 
no  attempt  to  grant  such  an  authority  to  the 
Commission,  and  it  may  well  be  doubted 
whether  it  could  do  so. 

The  next  question  is:  Has  not  Congress,  by 
the  terms  of  the  Act,  specifically  limited  the 
power  of  this  Commission,  so  that  it  cannot 
give  to,  the  cars  of  others  the  use  of  the  track 
of  any' railroad  company,  and  has  no  power  to 
make  any  order  in  reeard  to  the  same? 

It  is  respectfully  submitted  that  it  has.  By 
the  last  clause  of  the  third  section  of  the  Act 
it  is  provided  '*  That  this  shall  not  be  con- 
strued as  requiring  any  such  common  cairier 
to  give  the  use  of  Its  tracks  or  terminal  facili- 
ties to  another  carrier  engaged  in  like  business. " 

It  was  suggested  that  the  Burton  Stock  Car 
Company  dui  not  come  under  the  terms  of  this 
clause,  as  it  was  not  a  "common  carrier."  As 
was  also  suggested  before  the  Commission,  this 
is  true,  so  long  as  the  Burton  Company  con- 
fines ito  business  to  the  manufacture  and  seU- 
ing  or  leasing  of  cars;  but  when  it  comes  to  a 
railroad  with  ito  cars  loaded  or  unloaded,  and 
requesto  that  they  be  carried  over  such  railroad 
— not  as  so  much  freight  to  be  carried — but  as  . 
a  car  or  vehicle  for  the  transportation  of  freight 
over  such  road,  it  comes  as  a  common  earner, 
within  the  meaning  of  this  section,  Just  as 
much  as  a  railroad  company  would  which  had 
hired  the  cars  from  theBurton  Company. 

How  can  it  be  held  otherwise  ?  Take  an  exam- 
ple: the  Lake  Shore  Company  buys  ten  stock 
cars  from  the  Burton  Company.  A  train 
comes  over  the  Lake  Shore  Road  made  up  of  * 
the  ten  cars  of  the  Burton  patent  belonging  to 
the  Lake  Shore  Qomi)any,  and  ten  cars  of  the 
Burton  patent  belonging  to  ^e  Burton  Com- 

?any,  all  twenty  cars  being  loaded  with  cattle. 
'he  Commission  clearly  cannot  order  that  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany accept  and  run  over  ito  line  the  ten  cars 
belonging  to  the  Lake  Shore  Road.  Can  they 
order  the  Chicago,  Burlington  &  Quincy  to 
toke  and  run  over  ito  line  the  ten  cars  belong- 
ing to  the  Burton  Company?  A  mere  state- 
ment of  the  proposition  is  sufficient  to  show 
that  it  is  untenable. 

The  fourth  question  is:  Assuming  that  the 
Commission  has  full  power  to  make  the  order 
asked  for,  could  it  properly  do  so,  having  due 
regard  to  the  whole  question  ?  It  must  be  kept 
in  mind  that  a  nulroad,  considered  as  a  ma- 
chine for  transportotion  purposes,  is  a  great 
and  delicate  machine,  requiring  the  most  care- 
ful and  exact  management,  in  order  to  do  ito 
business  in  such  a  way  as  to  satisfy  ito  patrons, 
and  do  the  business  successfully,  safely,  and 
profitobly;  that  any  interference  which  will 
take  Uie  management  in  any  of  its  details  out 
of  the  hands  of  the  men  trained  and  appointed 
for  that  purpose  will  have  a  tendency  to  make 
the  whole  machine  go  wrong;  that  an  order 
that  railroad  companies  must  accept,  run,  and 
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pay  for  all  cars  mechanically  correct  and  prop- 
erly constructed,  might  and  would  have  a 
tendency  to  so  interfere  with  the  management 
as  to  prevent  the  safe,  prompt,  proper,  and 
profitable  doing  of  the  business  railroad  com- 
panies are  called  upon  to  do.  It  would  inter- 
fere with  the  proper  discharge  of  their  duties 
to  the  public,  by  requiring  the  company  to 
haul  over  its  road  trains  of  empty  cars  which 
could  not  be  used  for  the  transportation  of 
other  freight,  and  so  using  up  its  motive  pow- 
er, and  leaving  the  companies  without  proper 
cars  at  proper  places  to  attend  to  its  necessary 
traffic,  and  in  a  thousand  ways  taking  out  of 
their  hands  the  management  of  their  own  busi- 
ness. If,  on  the  other  hand,  it  is  ordered  that 
cars  of  a  certain  kind  and  pattern  be  taken 
when  offered,  it  should  be  borne  in  mind  that 
the  car  is  only  a  part  of  the  whole  great  ma- 
chine; that  the  car  is  no  more  an  essential  part 
the  safe,  speedy,  and  proper  transportation  of 
merchandise  or  cattle,  than  the  locomotives, 
signals,  road  bed,  rails,  interlocking  switches, 
and  many  other  things  used  in  connection  with 
a  railroaa;  and  the  Commission  must,  if  it  un- 
dertakes to  determine  upon  the  value  or  pro- 
priety of  usine  a  car,  also  determine  upon  the 
vidue  of  all  other  portions  of  the  great  machine 
called  a  railroad. 

In  fact,  if  the  Commission  can  and  should 
order  either  that  all  cars  offered,  or  that  cars 
of  any  particular  kind  or  kinds  should  be  tak- 
en, it  would  work  greatly  to  the  injury  of  both 
the  public  and  the  railroads,  and  railroads 
could  no  more  be  run  on  satisfactory  bases  un- 
der such  an  order  than  a  cotton  mill  could, 
were  it  required  to  take  portions  of  its  ma- 
chinery for  manufacturing  from  anyone  who 
h^,  or  thought  he  had,  or  whom  a  commis- 
sion thought  had,  a  piece  of  machinery  fitted 
for  such  manufacturing. 

The  fifth  Question  is:  Has  the  complainant 

?)roved  any  aiscrimination?  The  evidence  of- 
ered  showed  the  following  facts: 
That  railroad  companies  receive  from  other 
companies,  and  pay  milage  for,  such  cars, 
freight,  cattle,  on,  refrigerator,  coal,  etc.,  as 
they  need  in  the  transaction  of  their  own 
business,  and  such  cars  only;  that  when  they 
have  cars  of  their  own  ready  for  use,  they 
tranship  from  cars  of  others  into  their  own 
cars,  unless  the  expense  of  such  transhipment 
is  greater  than  the  expense  of  taking  cars  of 
such  other  person  or  company;  that  they  never 
take  cars  simply  on  the  demand  or  request  of 
others,  but  simply  when  it  is  to  their  own  ad- 
vantage, and  tnen  under  special  agreement; 
that  refrigerator,  coal,  and  other  special  classes 
of  cars  are  taken  from  others  only  when  the 
company  has  not  enough  of  the  same  to  do 
their  business;  that  the  companies  complained 
of  were  abundantly  suppliea  with  cars  to  do 
tiieir  cattle  business. 

Further,  the  evidence  showed  that  the  cars 
of  the  complainant  were  of  such  construction 
that  they  could  not  be  loaded  with  lumber 
or  steel  rails;  that  the  compartments  in  the 
Burton  car  were  only  sixteen  feet  lone,  and 
that  what  is  called  sixteen  foot  lumber  is  gen- 
erally a  little  over  that;  that,  moreover,  the 
doors  of  the  Burton  cars  were  in  the  side,  so 
that  it  would  practically  be  impossible  to  put 
the  lumber  in,  even  if  the  compartment  was 


fully  lonff  enough.  It  was  stated  that  Mr. 
Stone  said  that  the  length  of  the  car  was  twen> 
ty-eight  feet,  and  next  that  it  was  thirty  feet, 
and  that  was  the  standard,  and  they  do  not 
want  any  on  their  road  longer  than  thirty  feet. 

Mr.  Stone  made  no  sucn  statements.  His. 
statement  in  answer  to  questions  on  cross  ex- 
amination, was  as  follows: 

Q.  State  whether  the  tendency  is  not  to  in- 
crease the  length  of  stock  cars  lately. 

A.  It  is,  up  to  thirty-four  feet.  It  used  to 
be  twenty-eight. 

Q.  The  n^s  of  commerce  and  the  comfort 
of  the  stock  have,  I  suppose,  called  for  thatf 

A.  No  sir;  two  things  called  for  it:  the- 
first  to  make  cars  more  available  for  general 
use.  The  twenty-eight  and  thirty  foot  cars 
were  both  too  short  to  take  in  two  lengths  of 
sixteen  foot  lumber,  and  too  short  to  take  in 
thirty  foot  steel  rails,  and  in  order  to  get  the 
benent  of  return  loads  of  lumber  and  rails, 
there  were  strong  reasons  for  making  the  car 
thirty-four  feet  lon^,  so  that  it  wouldtake twa 
lengths  of  sixteen  Foot  lumber  without  going^ 
above  the  40,000  pounds  capacity  of  the  car. 
Otherwise  it  was  impossible  to  load  it  full  with 
lumber  and  rails. 

The  evidence  further  was  that  a  very  small 
percentage  of  cattle  were  carried  west,  and 
that  a  very  soiall  percentage  of  these  cars  could 
consequentlylM  carried  west  loaded,  but  must 
be  taken  empty;  that,  so  far  as  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  is  con- 
cerned the  western  freight  consisted  mainly  of 
lumber  and  steel  rails,  with  a  sood  many  rail- 
road ties;  that  of  the  whole  nwa£e  on  the  Chi- 
cago, Burlington  &  Quincy  RaOroad,  80  per 
cent  of  cars  went  loadea,  ana  30  per  cent  empty, 
and  that  of  the  west  bound  cars  probably  70  to 
75  per  cent  went  loaded.  Now,  taking  a  case  on 
the  Chicago,  Burlington  &  Quincy  Rulroad;  do 
the  facts  show  discrimination  in  any  form  on 
the  present  ratio? 

A  Burton  car  is  wanted  at  Council  Bluff«, 
500  miles  from  Chicago,  for  a  load  of  cattle. 
The  car  is  procured  in  Chicago  and  hauled  to 
Council  Bluffs  empty,  the  company  receiving 
no  pay  for  such  hauling.  It  is  hauled  back 
loaaea,  and  the  shipper  h  charged  the  tax  rate 
$70  plus  20  per  cent  additional,  making  $84, 
which  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company  receives  for  having  hauled  the 
car  1,000  miles~500  empty,  500  loaded. 

A  Lake  Shore  Railroad  car  is  hauled  from 
Chicago  to  Council  Bluffs.  The  rate  for  that 
haul  on  a  load  of  lumber  or  steel  rails  is  about 
$40,  but  as,  say  only,  70  per  cent  of  the  cars 
go  west  loaded,  we  get  an  average  of  $28  per 
car.  That  car  is  loaded  back  with  cattle,  and 
we  get  the  tariff  rate,  $70,  making  for  our  to- 
tal trip  $98.  Out  of  this  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  pays  the 
Lake  Shore  Company  milage  of  three  fourtha 
of  a  cent  per  mile,  or,  on  1,000  miles.  $7.50, 
leaving  net  to  the  Chicago,  Burlington  &  Quin- 
cy Railroad  Company,  $90.50,  or  $6.50  more 
than  we  get  on  the  Burton  car. 

If,  on  Uie  contrary,  we  haul  the  car,  paying 
the  milage  and  charging  the  freight  which  the 
complainant  requests,  we  should  receive  $70, 
and  should  pay  out  for  milage  $7.50,  leaving- 
net  on  the  haul  $62.50,  against  about  $90  on 
the  common  car. 
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The  exact  poiot  and  aabataaoe  of  the  peti- 
tioo  of  eoaipniiiaBt  in  this  case  ii  that  the  com* 
plaiaaat  is  the  owner  of  certain  can  suited  to 
fte  tranaportatioa  of  cattle  and  ttre  stock  over 
railroads;  that  such  cars  are  bettw  adapted  for 
such  transportation  than  the  ordinary  cars, 
and  tlkeir  use  is  sought  for  and  desired  by  the 
pnbUc;  that  they  are  lighter  and  of  easie^'naul 
than  the  ordinary  cattle  cars;  and  100  or  more 
raflroad  companies  allow  them  to  be  put  upon 
their  lines  for  said  transportation  purposes  on 
the  usual  terms,  under  which  railroads  receive 
and  allow  Uiree  fourths  of  a  cent  per  mile  to  the 
owner  of  the  car,  but  that  the  defendant,  The 
Union  Pacific,  and  other  companies,  haye  re> 
fused  to  accept  the  cars  of  complainant,  except 
upon  payment  of  extortionate  terms,  unjust 
to  complainant  and  detrimental  to  the  public. 

And  the  petition  expressly  relies  upon  sec- 
tions 1,  2,  and  8  of  the  Interstate  'Commerce 
Act  as  the  ones  containing  the  provisions 
which  defendant  is  alleged  to  have  violated. 

The  substance  of  the  provisions  bearing  on 
this  alleged  unjust  demand  and  refusal  found 
in  these  sections  are  as  follows: 

1.  Section  1  requires  charges,  by  common 
carriers  subject  to  the  Act,  to  be  "  reasonable 
and  Just,"  and  declares  unlawful  all  which  are 
**  unjust  and  unreasonable." 

Iktsr  8. 


Do  theptovUloai  of  th»  Imttwiait  CV>mwi»rce 
Act  tn  aertioBs  1. 1,  and ;!,  or  lh«  priK>l|^M 
of  the  eoaunon  law,  oh)l|E*  lh««e  co«i|MailiM  lo 
accept  firovi  the  oo«apUi«aal  corponrtkMu  4 
priyate  car  wanuf^iclunM  company  and  not  a 
oommoa  carrvtHr,  its  maauhictuvvi  in  th<^  *ha|^ 
of  cara«  and  10  iranH^vrl  the  sanM"  ovyr  Ihrlr 
lines  as  rolling  slock  ^as  dl»tti^|t^Uh«d  from 
fMght)  upon  any  tertns  what^v^rf 

M  y^»^^*^   #^^     '^^^^^r     ^^    W^^WP  W^^^^^^f^v^ 

We  insist  that  the  answer  to  this  QjMSllon 
must  be  in  the  negative  for  the  followtnit  rea« 
sons: 

L  The  strongest  possible  view  in  fkvor  of 
complainant's  contention  ts  that  which  p^^ 
sents  the  claim  in  this  light,  to  wit:  that  tu 
cars  are  received  on  other  railroads  as  part  of 
their  trains,  and  which  oars,  in  pr\>ce«a  of 
transportation  from  State  to  State,  reach  con* 
nections  with  the  Union  Pacific,  or  som«»  otlior 
defendant  company,  and  there  demand  that 
complainant's  cars  shall  be  rtK'elved  by  such 
company  on  its  line  as  part  of  Its  trains,  tlie 
same  as  other  oars  of  like  kind  are  root^lvtHl. 

Under  this  state  of  facts  and  conditions  of 
making  the  denutnd  It  Is  claimed  that  the  patU 
tion  of  the  complainant  is  different  from  that  of 
a  manufacturer  making rarsand  taking thom  to 
a  railroad  company  and  demanding  their  adop- 
tion as  part  of  the  linos  of  the  defendant,  in 
this:  that  in  the  latter  case  complainant's  oar 
has  become,  and  is,  at  the  time  of  tho  domand, 
a  part  of  the  actual  interstate  oommcixfi  nf  tlio 
country,  owing  to  its  coming  to  the  (iefoutl* 
ant's  line  in  tho  shape  of  being  pari  of  a  train 
of  interstate  commerce;  and,  oelng  thus  Pin* 
bodied  in  such  interstate  commerce.  It  can  not 
be  discriminated  against. 

As  already  remarked,  there  is  no  possible 
view  in  favor  of  the  contention  of  complainant 
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etTonger  than  the  one  just  8Ul«d;BndthlB CI 
tenttoQ  of  complatDuit  is  equerely  met  a 
«verthrowa  by  the  expreaa  words  oJ  section 
of  the  loteratale  Commeroe  Act. 

This  ii  BO  because  the  concluding  paragraph 
of  sectioD  8,  which  is  Ihe  strongest  provisii 
In  favor  of  complainant,  Is  devoted  to  the  i 
qulremeul,  as  against  carriers  subject  to  the 
Act,  that  they  aball  "aftord  all  reaaonable, 
proper,  and  equal  facilities  for  the  interchange 
of  traffic  between  their  respective  lines,  and 
for  the  recelviug,  forwarding,  and  delivering 
of  passengers  and  property  to  and  from  their 
several  lines,  and  those  connecting  therewith, 
and  shall  not  discriminate  In  their  rat«a  and 
'Charges  between  such  connecting  llnaa." 

It  must  becBietullyobserved  that  this  clause 
is  one  dealing  with  "  connecting  lines,"  as 
such,  and  it  is  a  mandatory  prescription  of  the 
rule  regulating  reciprocal  facilities  and  inter 
'Changes  twtween  such  "  connecting  lines." 

After  having  made  this  provision  command 
ing  reasonable  facilities  for  interchange  of 
traffic  between  connecting  lines,  and  after  pro- 
hibiting discriminations  In  rates  and  charges 
between  such  connecting  lines,  an  express  lim- 
itation is  put  upon  tbecharacter  and  extent  of 
the  rule  deQnmg  these  facilities  and  inter- 
changes by  the  controlling  words  which  con- 
clude the  section  and  which  are: 

"  But  this  shall  not  be  construed  as  requir- 
ing any  such  common  carrier  to  give  the  use 
of  Its  track  or  terminal  facilities  to  another 
-carrier  engaged  in  like  buslnees." 

Thus  the  Statute  Itaelf  makes  It  plain  and  lit- 
eral, to  a  demonstration,  that  no  carrier  Is  re- 
quired "  to  give  theuseof  lis  track  or  terminal 
facllltleB  to  aoothsr  carrier  engaged  in  like 
busineas." 

Id  other  words,  this  clause  protects  all 
coDDectingllnesIn  their  right  teuse  their  own 
'Cara  for  the  purposes  of  transportation.  Of 
course  this  right  to  use  its  own  cars  Is  subject 
to  all  the  provisions  and  conditions  of  the  com- 
mon law  and  of  the  statutes  requiring  the  car- 
rier to  furnish  reasonable  facilities  for  all  de- 
scriptions of  transportation  of  persons  and 
properly.  Subject  to  that  general  obligation 
every  carrier  Is,  by  thelastclause  of  section 8, 
left  in  the  absolute  possession  of  the  right  to 
furnish  Its  own  cars  for  Its  own  lines. 

The  effect  of  this  provision  is  to  leave  all 
carriers  subject  to  this  Law  at  liberty  to  make 
contracts  regarding  what  cars  from  other  lines 
shall  be  Iranaportedover  their  lines.  Because 
of  theunmistahablectiBractorof  this  last  clause 
of  section  8  It  would  be  useless  to  analyze 
other  provialons  of  this  statate  bearing  on  this 
point,  because,  since  this  closing  provision  of 
section  8  cannot  be  misunderstood.  It  limits, 
according  to  Its  plain  words,  and  qualifies  ev- 
ery other  provision  in  the  Law,  were  there  any, 
favoring  the  contention  of  complainant; 

II.  Owing  to  the  vital  importance  of  this 
matter,  It  is  proper,  however,  to  present  other 
coDsiderallons  leading  to  the  same  result. 

One  ol  these  considerations  may  be  slated 

These  companies,  although  owing  certain 
duties  to  the  public,  are,  strictly  and  to  all  In- 
tents and  purposes,  private  corporations,  and 
as  such  possess  Uke  same  domioion  over  their 
own  property  as  other  like  private  corporations. 


Although  this  proposition  seems  quite  self 
evident,  yetthesupremecourt  has  had  repeated 
occasion  to  announce  this  law  as  applicable  to 
the  Union  Pacific. 

In  the  case  of  the  ITniUd  Slalttr.Vnion  Pae. 
S.  R.  Oa.  98  V.  8-  818,  619,  (Bk.  25,  L.  ed. 
106)  this  Is  explicitly  and  repeatedly  laid  down 
W  that  court.  It  says,  speaking  of  the  Union 
Pacific: 

"It  Is  still  a  private  corporation,  the  same 
as  other  rallroaa  companies,  and,  like  them, 
subject  to  the  laws  of  taxation  and  other  laws 
of  the  Slate  in  which  the  road  lies." 

In  Union  Pao.  B.  R.  Co.  v.  I^nklon.  18  Wall. 
39  (8S  U,  8.  bk.  21,  L.  ed.  79^,  the  court  Is 
still  more  emphatic  on  this  point.  After  stat- 
ing that  the  Union  Pacific  has  certain  aeenciea 
lo  perform  under  the  laws  of  Its  creation,  on 
behalf  of  the  government,  the  court  adds  these 
words  regarding  the  nature  of  the  property 
righU  of  the  Union  Pacific. 

"  Notwithstanding  this  the  railroad  and  tele- 
graph lines  are  nelUier  in  whole  nor  in  part, 
the  property  of  the  government.  The  owner- 
ship Is  10  the  compl^nants,  a  private  corpora- 
tion, though  exlsung  for  the  performance  of 
Sublic  duues.  The  govemmenl  owns  none  of 
a  stocks,"  eto. 

III.  This  brings  us.  then  to  the  question: 
What  obligations  are  imposed  by  the  general 
principles  of  law  upon  connecting  common 
carriers  touching  the  matter  of  receiving  the 
"krs  of  other  people  upon  their  lines? 

TheauestloDberelB  not  whether  the  railroad 
lines  of  Uils  county,  generally.  Including  the 
Union  Pacific  and  Missouri  Pacific,  are  re- 
garded by  the  Law  as  public  highways  in  the 
sense  that  they  should  be  open  to  the  trains  of 
other  connecting  railroads,  and  there  was  no 
right  In  the  respective  roads  to  exclude  such 
''Uier  trains  from  their  lines. 

This  is  BO  because  the  demand  here  of  the 
complainant  Is  not  to  be  permitted,  by  its  own 
locomotives,  to  run  its  cars  over  our  lines. 
This  demand  is,  in  law,  radically  different 
from  that.  Its  demand  Is  that  we  ahail  take 
upon  our  lines  and  transport  with  our  own  lo- 
comotives the  cars  of  other  lines,  leAving  our 
-vn  cars  idle. 

We  are.  therefore,  here  not  troubled  with 
this  question  (were  Uiere  any  question)  as  to 
the  right  of  other  companies  to  occupy  our 
lines  with  their  trains  and  locomotives. 

On  the  contrary,  the  exact  question  fi 
whether,  on  general  principles,  there  Is  an  oth 
'Igatlon,  as  against  Uie  "connecting  lines"  of 
julroad,  to  become  the  common  carriers  of 
ottier  common  carriers,  they  taking  up  and 
transporting,  In  the  shapes  In  which  they  are 
lenderedto  us,  the  lines  of  cars  brought  tout. 

IV.  The  answer  to  this  last  question;  stated 
._i  paragraph  III,  Is  explicitly  and  unmistak- 
ably found  In  the  Expreit  Gompang  Catet,  IIT 
U.  8.  1  (see  Bk.  2S,  L.  ed,  79!^. 

The  syllabus  of  those  cases  Is  an  excellent 
synopsis  of  what  is  decided,  and  is  in  these 

"Railroad  companies  are  not  required  by 
— age  or  by  Ihe  common  law  to  transport  the 
traffic  of  independent  express  companies  over 
their  lines  in  the  manner  In  which  such  traffic 
is  usually  carried  and  handled. 

''Rimroad  companies  are  not  obliged,  either 
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by  the  ocNiunoii  Uw  or  by  wstm,  to  do  more  as 
express  canien  than  to  proYide  the  pabUc  at 
laree  with  reasonable  express  aooommodatioiis; 
and  they  need  not.  in  the  absence  of  a  statiUe, 
furnish  to  M  indepoMlent  express  companiee 
•equal  facilities  for  doine  an  express  business 
upon  their  passenger  truns." 

It  will  be  observed  in  this  case,  foot  of  page  6 
<795),  that  the  demand  made  against  the  railroad 
•companies  was  that,  in  the  absence  of  contracts, 
the  oefendant  railroads  should  be  decreed  by 
the  courts  to  "transport  at  all  times  tiie  express 
matto',  safes,  and  messengers  of  the  said  South- 
em  Express  Company  by  the  same  trains  and 
with  the  same  accomodations  thereon  and  ils 
depots  and  stations  as  it  may  transport  its  own 
express  matter  or  as  it  may  accord  to  itself." 

This  was  the  pith  of  the  contention  and  the 
one  repudiated  by  the  court. 

In  that  case  the  court,  on  page 20(800),  says: 

'*The  controyennr  in  each  case  is  not  with 
the  public,  but  with  a  single  express  company. 
And  the  real  question  is  not  wheUio*  the  rail- 
road companies  are  authorised  by  law  to  do  an 
express  business  themselyes,  nor  whether  they 
must  carry  express  matter  for  the  public  on 
their  passenger  trains  in  the  immediate  charge 
of  scMne  person  specially  appointed  for  tlutt 
purpose,  nor  whether  they  shall  carry  express 
ireights  for  express  companies  as  they  carry 
like  freights  for  the  general  public,  but  whether 
it  is  their  duty  to  furnish  the  Adams  Company 
or  the  Southern  Company,  facilities  for  doing 
an  express  business  upon  their  roads,  the  same 
in  all  respects  as  those  they  proyide  for  them- 
aelyes  or  afford  to  any  other  express  company." 

On  page  31  (800),  the  court,  in  repudiating  the 
contention  of  the  express  companies,  says: 

"It  is  neither  ayerred  in  the  bill  nor  shown 
by  the  testimony  that  any  railroad  company  in 
the  United  States  has  eyer  held  itself  out  as  a 
common  carrier  of  express  companies — that  is 
to  say,  as  a  common  carrier  of  conunon  car- 
riers." 

Again  the  court  says,  page  Zi  (801): 

'*So  long  as  the  public  are  seryea  to  their 
reasonable  satisfaction  it  is  a  matter  of  no  im- 
portance who  seryes  them.  The  railroad  com- 
pany performs  its  whole  duty  to  the  public  at 
large  and  to  each  indiyidual,  when  it  affords 
the  public  all  reasonable  express  accommoda- 
tions. If  this  is  done,  the  railroad  company 
owes  no  duty  to  the  public  as  to  the  particular 
agencies  it  shall  select  for  that  purpose.  The 
public  require  the  carriage,  but  the  company 
may  choose  its  own  appropriate  means  of  car- 
y  riage,  always  proyided  they  are  such  as  to  in- 
sure reasonable  promptness  and  security." 

On  page  26  (802): 

"The  exact  question,  then,  is  whether  these 
express  companies  can  now  demand  as  a  right 
what  they  haye  heretofore  had  only  as  by  per- 
mission. That  depends,  as  is  conceded,  on 
whether  all  railroad  companies  are  now  by  law 
charged  with  the  duty  of  carrying  all  express 
companies  in  the  way  that  express  carriers, 
when  taken,  are  usually  carried,  lust  as  they 
are  with  the  duty  of  carrying  all  passengers 
and  freights  when  offered  in  uie  way  that  pas- 
sengers and  freights  are  carried.  The  con- 
tracts which  these  companies  once  had  are  now 
out  of  the  way,  and  the  companies  at  this  time 
no  other  right  than  such  as  belong  to 
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any  other  ccunpany  or  person  widdnf  to  do  an 
express  business  upon  these  roads.  If  they  are 
entitled  to  the  relief  they  ask.  it  is  because  it  is 
the  duty  of  the  railroad  compaaies  to  furnish 
express  facilities  to  all  auke  who  demand 
them." 

Such  is  the  body  and  df  eet  d  this  decision, 
and  it  is,  we  submit  in  legal  principle,  condu- 
siye  against  the  demand  of  the  complainant  in 
this  case,  that  we  shall  be  obliged  toieceiyeia 
the  shapes  in  which  complainant  mi^  choose 
to  bring  the  same  to  us  its  lines  d  cars  upon 
our  lines. 

To  thesamepoint  is  the  casein  115  U.  S,  587 
(490),  where  the  Pullman  Palace  Car  Compsny 
assoted  an  obligation  on  the  part  of  the  Mis- 
souri Pacific  Railway  Company  to  haul  the 
cars  of  the  Pullman  Company  because  of  the 
nature  of  the  business  in  which  the  latter  com* 
pany  was  engaged,  which  consisted  '*of  hiring 
or  otherwise  arranging  with  xailwij^  compan- 
ies to  use  its  cars"  under  writtMi  contracts  for 
a  term  of  years. 

The  court  says,  page  607  (pOSS): 

"It  may  be,  as  is  also  alleged,  tiiat  It  has 
liecome  indispensable  in  the  conduct  of  the 
business  of  a  railroad  company  to  run  on  pas- 
senger trains  sleeking  and  drawing  room  cars, 
with  the  conyeniences  usually  affcmied  by  such 
cars  for  nisht  trayel;'  but  it  by  no  means  fol- 
lows that  the  railway  is  in  law  obliged  to  ar- 
range with  the  Pullman  Company  for  such  ac- 
commodations. According  to  the  bill  itself, 
two  such  car  companies  cannot  successfully 
carry  on  a  compeonff  business  on  the  same 
road;  and  Uie  custom  has  been  for  the  Pullman 
Company,  if  possible,  to  contract  for  the  ex- 
dusiye  right.  The  business  is  always  done 
under  special  written  contracts.  These  con- 
tracts must  necessarily  yary,  according  to  the 
special  circumstances  of  each  particular  case, 
(jertainly,  it  cannot  be  claimed  that  a  court  of 
diancery  is  competent  to  require  these  com- 
panies to  enter  into  such  a  contract  for  the 
furnishing  and  hauling  of  Pullman  cars,  as 
the  court  may  deem  reasonable.  A  mere  state- 
ment of  the  proposition  is  sufficient  to  show 
that  it  is  untenable." 

In  the  Atchison  ete.  R  R,  Co,  y.  Denver  etc, 
R  R.  Co,  110  U.  8.  667  (Bk.  28.  L.  ed.  291). 
the  sections  (4  and  6  of  article  15)  of  the  Con- 
stitution of  Colorado,  under  consideration, 
were  as  follows: 

"Sec.  4.  All  railroads  shall  be  public  high- 
ways and  all  railroad  companies  shall  be  com- 
mon carriers.  Any  association  or  corpora- 
tion organized  for  the  purpose  shall  haye  the 
right  to  construct  and  operate  a  railroad  be- 
tween any  designated  points  within  this  State, 
and  connect  at  the  state  line  with  railroads  of 
other  States  or  Territories.  Eyery  railroad 
company  shall  haye  the  right  with  its  road  to 
intersect,  connect  with,  or  cross  any  other  rail- 
road. 

"Sec.  6.  All  indiyiduals,  associations,  and 
corporations  shall  haye  equal  rights  to  haye 
persons  and  property  transported  oyer  any 
railroad  in  this  State,  anid  no  undue  or  unrea- 
sonable discrimination  shall  be  made  in  charges 
or  facilities  for  transportation  of  freight  or 
passengers  within  this  State,  and  no  railroad 
company,  nor  any  lessee,  manager,  or  employee 
thereof,  shall  glye  any  preference  to  Vx^dVyldu- 
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Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railroad  Company  are  members,  in 
which  the  following  rule  appears: 

"Live  Stock  in  car  loads,  carriers  risk,  class 
2.  Note. — Live  stock  transported  in  special 
or  palace  live  stock  cars,  not  the  property  of 
railway  companies,  will  be  charged  as  follows: 
in  cars  not  exceeding  30  ft.  in  length  internal 
measurement,  120  per  cent  of  tariff  rate.  For 
each  additional  foot  or  fraction  thereof  in  ex- 
cess of  80  feet  in  length,  internal  measurement, 
an  additional  charge  of  8  per  cent  per  foot,  or 
fraction  thereof,  will  be  made.  For  example: 
live  stock  in  a  palace  car,  86  ft.  in  length, 
internal  measurement,  will  be  charged  188  per 
cent  of  tariff  rate.  Live  stock  in  a  palace 
car  40  feet  in  length,  internal  measurement, 
will  be  charged  150  per  cent  of  tariff  rate,  it 
bein^  optional  with  any  railway  company  to 
receive  cars  exceeding  84  feet  in  length." 

This  rule  is  still  in  force.  The  Chicago  and 
Alton  Railroad  Company  did  not  accept  the 
western  classification  in  this  respect,  but  pro- 
vided by  a  circular  dated  May  80,  1887,  for  a 
charge  of  flye  cents  per  mile  on  empty  cars,  and 
for  ordinary  tariff  rates  on  cattle  in  special  cars 
of  80  feet  in  length;  over  80  and  not  exceeding 
88  feet,  10  per  cent  additional;  and  a  further 
charge  of  8  per  cent  for  each  foot  or  fraction 
thereof  above  88  feet. 

The  extra  charge  to  shippers  in  the  western 
classification  above  quoted  was  intended  to  be  in 
lieu  of  the  former  charge  of  five  cents  per  mile 
for  hauling  back  empty  cars,  and  was  adopted 
after  a  suggestion  or  one  of  the  officials  of 
complainant,  to  the  effect  that  the  public  ob- 
jected to  paying  tariff  rates  and  five  cents  addi- 
tional for  the  empty  cars,  and  that  it  would  be 
better  to  put  it  in  the  form  of  a  percantage  on 
Uie  tariff.  The  Commission  does  not  understand 
however  that  complainant  thereby  acceded  to 
the  Justice  of  either  charee,  but  merely  that  it 
preferred  the  one  method  to  the  other  in  case 
an  additional  charge  was  to  be  enforced. 

The  traffic  in  live  stock  upon  the  roads  lead- 
ing from  the  West  to  Kansas  City,  Chicago  and 
8t.  Louis  is  almost  wholly  east  bound,  the  west 
bound  shipments  being  chiefly  of  fine  stock  for 
breeding  purposes.  It  is  a  matter  of  material 
importance  to  the  railroads  to  be  able  to  get  re- 
turn loads  upon  cattle  cars  going  back  from 
those  cities  to  the  West.  The  chief  opportuni- 
ties for  back  loading  are  found  in  lumber,  steel 
rails  and  ties.  Lumber  cannot  conveniently 
be  loaded  in  the  Burton  cars.  Steel  rails  also 
cannot  be  taken  upon  those  cars,  but  are  at 
times  loaded  in  ordinary  cattle  cars  through 
doors  placed  at  the  ends  for  that  purpose. 
Practically  the  special  stock  cars  are  not 
available  for  back  loading  to  any  considerable 
extent,  upon  the  roads  of  the  defendant  com- 
panies. 

Upon  the  foregoing  facts  one  question  largely 
discussed  by  counsel  was  as  to  whether  a  rail- 
road company  is  by  law  required  to  accept  for 
transportation  the  cars  of  complainant,  and 
whether  the  Commission  has  authority  to  direct 
such  cars  to  be  so  accepted  when  tendered  in 
ffood  order,  properly  constructed,  mechanical- 
ly correct  and  loaded  with  live  stock. 

It  was  argued  by  defendants  that  a  railroad 
company  is  not  bound  to  accept  all  cars  and 
other  instrumentalities  of  traffic  offered  to  it, 


but  on  the  other  hand,  is  required  by  the  law 
to  provide  for  itself  all  equipment  necessary 
for  the  transaction  of  its  business,  and  having 
done  this,  has  performed  its  duty  to  the  public; 
and  also  that  the  Act  to  Regulate  Commerce- 
contains  no  suggestion  of  a  power  in  the  Com- 
mission to  deciae  upon  the  quality  or  fitness  of 
the  equipment  of  railroad  companies.  It  is^ 
apparently  conceded  that  the  general  subject 
of  the  safe  and  proper  operation  of  railroaas  ia 
within  the  power  of  State  Legislatures,  and  of 
Congress,  to  regulate  within  their  respective 
spheres  of  jurisdiction ;  a  large  part  of  the  duties, 
conferred  upon  some  of  the  existing  state  rail- 
road commissions  is  in  the  supervision  of  such 
matters,  extending  to  the  safety  of  bridges  and 
railway,  as  well  as  of  rolling  stock  and  other 
instrumentalities  and  conveniences  used  in 
transporting  persons  and  property.  But  it  is 
claimed  that  the  supervision  of  interstate  com- 
merce in  these  respects  was  not  contemplated 
by  Congress  in  the  Act  under  which  the  Com- 
mission is  organized,  and  that  no  powers  have 
been  conferred  upon  the  Commission  in  that 
behalf ;  that  the  Act  regulates  the  transportation 
of  property,  which  is  called  commerce;  but 
that  the  subject  of  procuring  the  adequate 
means  for  the  transaction  of  the  business  of 
transportation  is  not  commerce,  and  is  not 
within  the  jurisdiction  of  the  Commission. 

On  the  other  hand  the  complainant  insists 
that  the  onlv  way  to  regulate  commerce  is  by 
regulating  the  instrumentalities  of  commerce; 
which  necessarily  includes  power  to  regulate 
the  cars,  bridges,  heating  apparatus,  and  all 
other  means  and  appliances  by  the  use  of  which 
the  interstate  commerce  is  carried  on. 

The  complaint  however  does  not  allege  a  re- 
fusal by  the  defendants  or  any  of  them  to  ac- 
cept and  haul  complainant's  cars,  and  the 
evidence  does  not  disclose  any  such  refusal. 
On  the  contrary  the  evidence  clearly  showa 
that  most  of  the  defendants  publicly  announce 
the  terms  on  which  live  stock  offered  for  trans- 
portation is  special  cars  will  be  received  and 
transported.  For  these  reasons  it  is  apparent 
that  the  question  whether  defendants  are  bound 
to  receive  complainant's  cars  is  not  presented  ;^ 
nor  the  question  whether  the  Act  confers  juris- 
diction upon  the  Commission  over  the  instru- 
mentalities of  commerce;  and  no  opinion  is  ex- 
pressed upon  those  questions. 

In  view  of  the  general  demand  among  intel- 
ligent shippers  for  more  satisfactory,  although 
more  expensive,  conveniences  for  the  safe  and 
rapid  transportation  of  live  stock,  it  is  scarcely 
conceivable  that  any  railroad  company  will 
deliberately  exclude  from  its  lines  the  improved 
stock  cars  which  modem  invention  has  intro- 
duced, and  which  are  recognized  in  the  official 
tariffs  and  classifications  of  the  carriers. 

The  question  presented  by  the  complaint,, 
and  the  only  question  properly  to  be  decided 
here  is  whether  the  terms  upon  which  the  de- 
fendants take  the  special  stock  cars  are  just 
and  reasonable.  This  question  divides  itself 
into  two  branches: 

First,  Should  the  defendants  be  required  to 
pay  three  fourths  of  a  cent  per  mile  run  to 
complainant  by  way  of  car  service? 

Second,  Is  the  tariff  rate  charged  shippers 
for  transportation  of  live  stock  in  special  cani 
a  just  and  reasonable  rate? 
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Upon  tbe  flrat  question  it  is  admitted  that 
tbe  defetidaDt  carriers  refuse  to  pa;  to  the 
comptainant  milage  upon  the  distance  run  by 
com plaio ant's  cars  over  Iheir  roads.  This  re- 
fusal la  claimed  to  beao  unjust  discrimjntioaii 
against  the  complainant. 

Aa  is  well  known,  freight  cars  belonging  to 
the  different  railroad  companies  throughout 
the  land  are  to  a  large  extent  used  Inter- 
cbangeably.  A  record  of  their  milage  when 
away  from  home  is  made  the  basis  of  the  pay- 
ment of  "car  service"  at  therate  of  three  fourths 
of  a  cent  p«r  miie.  Of  course  if  the  cars  of  a  car- 
rier are  used  as  mucb  ana;  from  home  aa  It  uses 
the  cars  of  other  roads  on  its  line,  the  monthly 
payment  tor  car  service  will  be  offset  by  tbe 
amounts  received.  This  is  tbeoreticatly  the  nat- 
ure of  the  transaclioii.  a  matter  of  mutual 
convenience  which  costa  neither  party  aay- 
tbing.  The  payments  and  receiple  in  an;  one 
month  could  not  be  expected  to  exactly  bat' 
ance.but  if  each  road  has  cars  sufflcient  for  its 
use,  the  result  in  tbe  long  will  be  very  nearly 
equalized.  In  view  of  this  fact  it  is  obvious 
that  no  great  importance  attends  tbe  making 
tbis  payment  an  exact  compeneation  for  the 
use  of  tbe  curs,  and  it  would  not  be  fair  to 
make  It  the  measure  of  payment  required  to 
t>e  made  (or  tbe  use  of  cars  hired  from  other 

The  Burton  Stock  Car  Company  does  not 
receive  and  use  the  cars  belonging  to  other 
carriers  and  there  is  no  possible  mutuality  in 
tbla  respect  such  aa  exist  between  carriers  ei- 
cbangjng  cars  in  tbe  ordinary  way.  The 
Btulon  Stock  Car  Company  is  in  no  sense 
%  "connecting  line,"  enlllted  to  equal  facilities 
for  iDterchauKe  of  traffic  under  the  provisions 
of  the  second  paragraph  of  section  8  of  tbe 
Act  to  Regulate  Commerce.  Its  counsel  in- 
sists that  it  is  not  a  common  carrier,  When 
freight  Is  tendered  to  defendants  in  loaded 
cars  by  other  carriers,  they  have  the  optioa  to 
take  the  car  or  to  reload  Uie  freight  into  their 
own  cars;  and  the  latter  course  Is  often  pur- 
sued when  the  cost  of  unloading  Is  less  Uiau 
tbe  car  service  for  the  proposed  trip.  Tbe  fact 
that  carriers  Interchange  cars  with  one  anoth- 
er in  tbe  manner  and  on  the  terms  above  stated 
does  not  entitle  the  complainant  to  claim  that 
ft  Is  unjustly  discriminated  against  by  a  refus- 
al to  pay  it  the  same  rate  which  carrfera  adopt 
as  a  basis  in  adtusting  their  car  service  ac 
counts  with  each  other.  The  claim  of  the 
Burton  Car  Company  for  payment  by  the  rail- 
road companies  (or  the  use  of  Its  cars  is  mat- 
ter of  contract  and  agreement  between  the  par- 
tiaa  BO  far  as  tbe  proofs  before  us  show,  which 
does  not  present  the  feature  of  unjust  discrim- 
ination, -It  seems  that  some  carriers  find  the 
uae  of  Burton  cars,  or  of  other  improved  stock 
cars,  to  be  a  service  desired  and  demanded  by 
the  public,  and  are  willing  to  concede  to  the 
complainant  a  ressonabie  payment  for  such 
use-  9o  long  as  the  carriers  have  no  like  cars 
In  their  own  equipment,  upon  which  live  slock 
can  be  watered  and  fed  without  unloading, 
there  to  apparent  justice  in  making  such  com- 
pensation. But  complainant,  which  charges 
and  receives  from  tbe  public  two  and  a  half 
cenia  per  mile  for  tbe  use  of  Its  cars,  is  not  in 
a  position  which  entitles  It  to  demand  an  addi- 
tional three  fourths  of  a  cent  per  mile  from  the 


carrier,  upon  the  ground  that  the  carriers  pay 
that  sum  to  each  other  upon  exchanging  cars 
under  the  circumstances  above  staled,  and 
that  tbelr  refusal  to  pay  the  same  sum  to  com- 
plainant is  an  unjust  diacriminatlou.  Nor  is 
any  ground  apparent  upon  which  such  a  pay- 
ment can  be  ordered  by  this  Commission, 

The  other  ground  of  complaint  is  that  the 
charge  made  to  shippers  of  live  stock  is  too 
hirfi. 

The  extra  charge  provided  for  In  the  wes- 
tern classification  Is  justified  by  tbe  carriers, 
upon  the  ground  that  the  cars  have  to  be  tak> 
en  empty  to  the  point  where  they  ought  to 
be  h,Mied,  or  returned  empty  from  the  point 
where  they  are  unloaded,  while  ordlanry  cars 
are  more  susceptible  o(  being  loaded  In  both 
directions  and  are  often  so  loaded  in  fact. 
This  was  explained  in  detail  in  respect  to  the 
Chicago,  Burlington  &  Qulni^  Railroad,  upon 
which  a  large  proiwrtion  of  the  Company's 
cattle  cars  are  used  in  both  directions. 

Itappearsto  the  Commission  that  theexpense 
of  hauling  complainant's  cars  In  one  direction 
unloaded,  as  compared  with  tbegreaterablUtj 
to  load  back  the  ordinary  cattle  cars  In  use  by 
the  defendants,  and  the  fact  that  a  large  per- 
ccntaee  of  tbe  ordinary  cattle  cars  are  so  back 
loaded  upon  the  long  hauls  o(  the  western 
roads,  are  conglderatloua  which  justify  a  dif- 
ference in  charge  against  shippers  wbo  prefer 
to  hire  tbe  improv^  stock  cars  for  tbe  trans- 
portation of  Iheir  live  stock. 

The  fact  that  cattle  are  transported  in  better 
condition  and  with  less  shrinkage  in  the  spe- 
cial cars,  and  on  that  account  are  worth  more 
at  tbe  end  of  the  journey,  is  not  a  reason  which 
the  carriers  can  properly  moke  use  of  as  justi- 
fying an  increased  charge;  It  is  in  view  o(  thia 
(act  that  the  shippers  psy  two  snd  a  half  cents 
per  mile  to  complainant  for  tbe  use  of  its  cars; 
and  tbe  legal  duties  of  carriers  in  respect  to  all 
property  which  they  accept  for  transportation 
cannot  be  forgotten. 

Nor  is  the  foci  that  these  special  stock  cars 
are  chiefly  used  for  higher  grades  of  stock  a 
proper  ground  for  additional  charge,  based  up- 
on the  kind  of  car  employed  In  tbe  service. 
The  car  is  the  same  whether  used  for  Morgan 
horses  or  Texas  steers.  Any  addition  to  the 
transportation  based  upon  the  value  of  the  ar- 
ticle carried  is.  in  part  at  least.  In  the  nature 
of  an  insurance  premium  paid  for  the  risk,  and 
should  be  applied  to  the  articles  themselves, 
and  not  to  the  vehicles  in  which  they  are 
transported.  This  is  recognized  in  the  amend- 
ed classificalioo  recently  filed  with  the  Com- 
mission by  the  joint  committee  of  the  trunk 
lines,  in  which  a  maximum  value  U  given  up- 
on which  the  tariff  rates  are  based,  and  the 
terms  upon  which  added  liability  will  be  as- 
sumed for  live  stock  of  more  than  ordinanr 
value  are  stated  In  detail.  To  place  an  addi- 
tional burden  upon  all  live  stock  carried  In 
special  stock  cars,  upon  tbe  ground  that  such 
cars  are  often  used  (or  Sue  slock  having  high 
value,  is  obviously  unreasonable. 

But  the  question  remains  whether  the  ad- 
ditional percentages  provided  for  In  the  ciaaii- 
flcalinn  constitute  a  just  and  reasonable  charge 
to  shippers,  In  consideration  of  tbe  single  fact 
that  the  special  stock  cars  usually  hauled  emp- 
I  ty  la  one  direction.    The  eflect  of  thia  chargo 
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was  explained  in  detail  by  the  General  Mana- 
ger of  the  Chicago,  Burlington  &  Quincy  Rail- 
road, as  follows:  "The  rate  for  a  car  load  of 
cattle  from  the  Missouri  River  is  seventy  dol- 
lars for  a  thirty  foot  car.  If  sent  in  a  Burton 
car,  a  thirty  foot  car, « the  charge  would  be 
seventy  dollars  plus  twenty  per  cent,  that  is 
fourteen  dollars,  making  eighty-four  dollars. 
Now  that  fourteen  dollars  we  have  on  the  cir- 
cular compensates  us  for  hauline  the  car  emp- 
ty from  Chicago  to  the  Missouri  River,  a  dis- 
tance of  five  hundred  miles,  and  fourteen  dol- 
lars divided  by  five  hundred  is  the  rate  per 
mile  we  charge  for  hauling  the  car  out.  It  is 
a  fraction  less  than  three  cents  per  mile.'* 

This  is  apparently  a  reasonable  explanation, 
but  other  facts  which  appear  by  the  testimony 
before  us  should  also  be  noted.  As  before 
stated  the  shippers  pay  the  full  car  load  rate, 
whatever  bethe  number  of  cattle  in  the  car; 
tlius,  160  cattle  at  the  Missouri  River  shipped 
in  Burton  cars  would  make  10  car  loads  at  the 
16  head  per  car,  for  which  the  carrier  would 
receive  $700  freight  money,  at  $70  per  car. 
The  same  160  cattle  shipped  in  ordinary  cars 
would  make  but  8  car  loads  at  20  head  per  car, 
for  which  the  carrier  would  receive  on  the 
same  basis  $560  only.  The  difference  of  $140 
is  the  precise  amount,  according  to  the  witness, 
which  compensates  the  company  for  haul  ins 
10  cars  empty  from  Chicago  to  the  Missouri 
River,  at  $14  per  car.  In  other  words,  the 
railroad  companies  apparently  receive  about 
25  per  cent  more  for  hauling  the  same  num- 
ber of  cattle  in  the  Burton  cars  than  in  the 
common  cars. 

It  is  true  that  the  ten  loaded  Burton  cars 
weigh  somewhat  more  than  the  eight  loaded 
common  cars.  It  is  also  true  that  the  case 
stated  by  the  witness,  quoted  above,  showing 
an  extra  charge  of  only  fourteen  dollars  per 
car,  was  not  quite  fair,  for  the  reason  that  the 
Burton  cars  are  more  tnan  thirty  feet  in  length. 
In  the  case  of  a  Burton  car  thirty-four  feet  in 
length  the  extra  charge  on  the  haul  stated 
would  be  $22.40.  thirty-six  feet,  $26.60;  thirhr- 
eight  feet,  $30.80;  forty-two  feet,  $89.20.  If 
fourteen  dollars,  or  less  than  three  cents  per 
mile  be  a  fair  charge  for  hauling  a  thirty  foot 
emptv  car  from  Chicago  to  the  Missouri  River, 
certainly  $30.20,  or  nearly  eight  cents  per  mile, 
is  too  much  for  a  forty-two  foot  car.  Still 
there  is  some  increased  expense  connected 
with  the  increased  length  and  weight  of  the 
longer  cars;  and  on  the  other  side,  again,  we 
have  the  apparent  fact  that  the  use  of  the  spe- 
cial cars  saves  a  certain  amount  of  wear  and 
tear  that  would  otherwise  occur  to  the  cars  of 
the  carrier,  not  an  inconsiderable  item  in  a  run 
out  and  back  of  a  thousand  miles.  And  still 
again,  the  carriers  urge  that  when  the  special 
stock  cars  are  in  use  their  own  equipment  is  idle 
to  a  corresponding  extent,  and  the  investment 
w  hich  they  represen t is  unprod ucti ve.  The  case 
was  not  presented  to  the  Commission  with  sat- 
isf actor/ precision  upon  this  question  by  either 
party.  The  force  of  the  contest  was  expended 
on  the  other  points.  It  is  not  improbable  that 
other  pertinent  considerations  may  exist,  men- 
tion of  which  was  not  made  in  the  evidence, and 
which  have  not  occurred  to  the  Commission. 
It  was  distinctly  stated  by  the  complainant's 
counsel  that  the  object  of  this  proofing  was 


not  to  obtain  damages  for  past  overcharges, 
but  to  obtain  a  settl^  and  reasonable  rule  for 
future  service.  We  therefore  do  not  now  put 
upon  record  a  finding  that  the  charges  last 
above  stated  are  unrea3onable,although  we  are 
strongly  impressed  with  the  belief  Oiat  such 
may  be  the  case. 


(July  22,  1887.) 

BOSTON  CHAMBER  OP  COMMERCE 

V. 

LAKE  SHORE  R.  R.  CO.  etal. 

THE  Boston  Chamber  of  Commerce  has  made 
a  complaint  to  the  Commission  against  the 
Lake  Shore,  New  York  Central,  and  Boston  & 
Albany  Railroads,  that  the  charge  from  Chica- 
go to  Boston  upon  flour,  grain  and  provisions  is 
thirty  cents  per  hundred,  or  $90  per  car,  where- 
as the  rates  to  New  York  have  been  only  twenty- 
five  cents  a  hundred,  or  $75  a  car.  This,  the 
complainants  aver,  constitutes  an  unjust  dis- 
crimination to  the  disadvantage  of  Boston.  It 
is  also  charged  that  a  rebate  is  allowed  upon 
goods  consigned  from  Chicago  to  Boston  and 
designed  for  shipment  abroad.  This,  it  is 
averred,  is  a  discrimination  against  one  class  of 
Boston  dealers  and  in  favor  of  another. 


George  RICE 

V. 

LOUISVILLE   &  NASHVILLE  R  R  Co. 

etcU, 

&EORGE  RICE,  of  Marietta,  Ohio,  an  oil 
manufacturer  and  dealer,  has  filed  a  se- 
ries of  complaints  against  the  Louisville  & 
Nashville;  Illinois  Central;  Mobile  &  Ohio; 
Newport  News  <&  Mississippi  Valley;  Louis- 
ville, New  Orleans  &  Texas;  Texas  Paci- 
fic &  Alabama;  Great  Southern;  Mississippi 
&  Tennessee;  East  Tennessee,  Virginia  A; 
Georgia;  and  the  St.  Louis,  Iron  Mountain  & 
Southern  Railroad  Companies,  charging  the 
imposition  of  rates  which  are  unjust  and  unrea- 
sonable in  themselves;  the  imposition  of  rates 
upon  his  products  greater  than  is  put  upon 
those  of  the  Standard  Oil  Company  under  sim* 
ilar  circumstances  and  conditions;  discrimina- 
tion in  favor  of  the  Standard  Oil  Company  in 
having  its  cars  and  charging  for  jess  than  actual 
weight,  while  complainant's  cars  are  always 
charged  at  full  actual  weights,  and  discrimina- 
tion In  favor  of  the  Standard  Oil  Company  in 
furnishing  oil  cars  when  the  same  are  refused 
to  complainant.  These  alleged  discrimi  nations, 
complainant  declares,  have  had,  and  were  de- 
sighed  to  have,  the  effect  to  give  the  Oil  Com- 
pany an  almost  complete  monopoly  of  the  traf- 
fic in  oils. 


DEPARTMENT  OF  STATISTICS. 

THE  Commission  has  created  a  Bureau  to  be 
styled  its  Department  of  Statistics,  the  head 
of  which  will  be  denominated  the  Auditor. 
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O.  C.  McCain  has  been  appointed  Auditor  and 
will  enter  upon  bis  duties  August  1.  Mr.  Mc- 
Cain is  a  native  of  Minnesota  and  bas  beld  for 
several  years  a  responsible  position  in  tbe  office 
of  Albert  Fiuk,  Ttrunk  Line  Commissioner  in 
New  York  City. 


(July  23,  1887J 
VilHam  H.   COUNCIL 

WESTERN  &  ATLANTIC  R.  R.  Co.  ♦ 

THE  Commission  gave  a  bearing  in  tbe  case 
of  William  H.  Council  against  tbe  Western 
^  Atlantic  Railroad  Company.  Council  is  tbe 
colored  man  wbo,  having  purchased  a  first  class 
ticket,  charges  that  be  was  refused  permiG»ion 
to  ride  in  a  first  class  car,  and  was  forced  to  go 
into  the  smoking  car.  The  Railroad  Company 
was  represented  by  Julius  L.  Brown,  of  Atlan- 
ta, and  tbe  complainant  by  John  D.  Brandon 
and  Oscar  R.  Hundley,  of  Huntsville.  Mr. 
Brown  interposed  some  objections  to  tbe  ad- 
mission of  certain  depositions,  and  during  a 
brief  discussion  which  ensued  Mr.  Brown  stated 
his  purpose  to  enter  a  motion  to  throw  out  the 
complaint,  upon  the  ground  of  lack  of  jurisdic- 
tion, this  being,  he  asserted,  merely  a  claim  for 
damages.  The  Chairman  in  reply  said  tbe  Com- 
mission would  not  sit  here  to  try  any  mere 
question  of  damages,  but  that  this  was  much 
more.  Here  were  charges  of  unjust  discrimi- 
nation against  a  class  of  citizens.  If  there  were 
such  a  case,  it  ought  to  arise  upon  facts  which 
are  open,  public  and  notorious,  and  there  ought 
to  be  no  difficulty  in  regard  to  them. 

Tbe  objection  being  overruled  the  charges 
and  response  were  read.  The  gist  of  tbe  Rail- 
road's reply  is  that  tbe  complainant  went  into 
a  ladies'  car  in  defiance  of  the  rules  of  tlie  Com- 
pany and  refused  to  go  into  tbe  other  car,  and 
that  it  was  the  passengers  and  not  the  train  men 
who  assaulted  him.  The  answer  admits  the 
dutv  of  the  Company  to  furnish  equal  accom- 
modations for  all  first  class  passengers,  but  it 
claims  the  right  to  classify  passengers,  either  by 
the  color  line  or  otherwise. 

After  the  reading  of  a  number  of  depositions 
Mr.  Council  was  sworn.  He  is  an  intelligent 
colored  man,  well  dressed,  self  possessed  and 
of  good  address.  He  is  a  minister  and  princi- 
pal of  tbe  State  Normal  School  at  Huntsville. 
He  told  the  storv  of  his  ejection  from  the  car 
in  which  be  had  taken  a  seat.  He  entered  the 
car  without  objection  on  the  part  of  anyone. 
He  was  told  by  some  one,  whom  he  did  not  rec- 
ognize as  a  train  man,  that  be  must  go  for- 
ward, to  which  be  paid  no  attention.  He  was 
finally  approached  by  two  men,  one  of  whom 
carried  a  lantern  and  tbe  other  had  bis  hand 
upon  bis  hip  pocket.  Tbe  man  with  the  lan- 
tern seized  witness,  bit  him  over  the  bead  sev- 
eral times  with  tbe  lantern,  cutting  his  bead 
badlvand  breaking  tbe  glass.  Witness  appealed 
to  the  passengers  but  without  avail.  His 
assailants  then  seized  and  carried  him  into  the 
forward  car.  This  car  was  filthy  and  was  full 
of  smoke.  As  be  was  being  pushed  from  one 
car  to  tbe  other,  tbe  brakeman  told  him  this  was 
what  be  got  for  not  moving  when  requested. 


Counsel  for  the  respondent  opened  bis  side 
of  the  case  by  reading  a  series  of  depositions. 
From  one  by  a  passenger  named  Wbitsett,  tbe 
following  appears  to  have  been  the  style  of  Mr. 
Council's  invitation  to  change  cars: 

'*I  walked  forward  to  tbe  front  end  of  tbe 
car  and  told  Mr.  Bivins,  tbe  flagman,  that  I 
wanted  his  lantern  a  minute.  I  took  it  out  of 
his  hand,  then  turned  and  walked  back  to  ^ 
where  Council  was  sittine  and  told  him  there 
was  to  be  no  more  foolishness,  that  I  did  not 
want  to  hurt  him.  but  he  bad  to  go.  He  re- 
plied very  insolently  that  be  would  not  go,  and 
then  I  grabbed  him  in  tbe  collar  and  struck  him 
over  the  head  with  tbe  lantern.  I  knocked  him 
out  of  bis  seat  and  pulled  him  out.  He  fell  to 
tbe  floor  and  as  be  raised  up  be  came  toward 
me,  and  I  let  him  have  it  afain  with  tbe  lantern. 
I  bit  him  several  times  before  I  conquered  him 
and  then  rushed  him  right  out  of  the  car  into 
the  darkies'  car.  He  was  willing  to  go  by  the 
time  I  got  through  with  him." 

Mr.  Brown  submitted  a  motion  to  dismiss  the 
case.  Both  sides  submitted  printed  briefs  and 
the  hearing  ended.  The  defendants'  briefs  are 
two  in  numl>er:  tbe  first  maintaining  tbe  right 
of  a  railroad  to  classify  its  passengers  on  the 
color  line;  the  second  discussing  the  question 
of  jurisdiction.  The  complainant's  bnef ,  ad- 
mitting the  right  of  classification,  maintains 
that  it  is  tbe  duty  of  the  railroad  to  furnish 
equal  facilities  and  conveniences  for  the  two 
races. 


RECESS  IN  PUBLIC  SESSIONS. 

The  Interstate  Commerce  Commission  has 
now  cleared  its  docket  of  cases  assigned  for 
bearing  in  the  present  month.  It  is  tbe  pur- 
pose of  tbe  members  of  tbe  Commission  to  take 
a  recess  in  the  month  of  August,  and  to  resume 
public  duties  on  September  1,  at  which  date 
they  have  assigned  a  bearing  at  Rutland,  Vt 


(July  29, 1887.) 
Re  EXPRESS  COMPANIES* 

TC.  PLATT,  President  of  the  United  States 
•  Express  Company,  informs  tbe  Interstate 
Commerce  Commission  that  that  company  will 
avail  itself  of  tbe  permission  of  the  Commission 
to  present  tbe  reasons  why  it  conceives  that  ex- 
press companies  are  not  subject  to  tbe  provis- 
ions of  tbe  Interstate  Commerce  Law. 

William  H.  Chandler,  General  Manager  of 
the  Erie  Express,  notifies  the  Commission  that 
bis  company  voluntarily  comes  under  the  rul- 
ings of  tbe  Commission  and  that  its  schedules 
are  in  process  of  preparation. 


bfTER  S. 


*See  ante,  29Si. 


(July  30, 1887.) 

Be  CLASSIFICATION  OF  RAILROAD 
FREIGHTS,  t 

A  COMPLAINT  has  been  received  by  tbe 
Commission,  signed  by  Thomas  L.  cTreen, 
Manager  of  tbe  Merchants'  Freight  Bureau,  of 

*See  ante,  22, 817. 
See  anU,  817. 
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shall  furniBh  such  equipment,  whether  by 
building,  leasing  or  buying  from  others,  is  not 
a  matter  for  any  courfa  decision. 

That  a  railroad  company  cannot  be  com- 
pelled to  buy  or  hire  from  any  one  particular 
person  or  company,  nor  from  erery  person  or 
company. 

That  if  it  fails  to  furnish  suitable  and  proper 
equi  pment,  it  can  be  punished. 

That  in  case  of  such  failure  the  court  might, 
on  a  proper  presentation  of  the  case,  luive 
power  to  order  that  the  company  furnish  suit- 
able and  proper  equipment,  but  could  not  di- 
rect in  what  manner  it  procure  the  same; 
could  not  order  that  it  purchase  or  hire 
from  any  particular  person  or  company,  or 
from  erery  one  generally. 

That  the  duty  of  so  furnishing  the  equip- 
ment would  be  imposed  on  the  railroad  com- 
pany, and  it  must  see,  at  its  peril,  that  it  does 
it  properly. 

That  the  method  of  furnishing  the  equip- 
ment is  a  nuater  as  fully  within  the  judgment 
and  decision  of  the  company  as  the  kind  of 
oil  it  uses  on  its  locomotives,  or  the  kind  of 
grease  on  its  car  wheels. 

And  it  is  submitted  that  your  honorable 
Commission,  even  granting  that  the  question 
of  the  quality  and  fitness  of  the  equipment  of 
railroaos  is  within  the  powers  granted  to  you, 
and  that  you  have  the  full  powers  of  a  court 
of  equity  could  go  no  further. 

That  if,  under  those  circumstances,  you 
were  satisfied  that  any  railroad  named  in  this 
complaint  was  not  supplied  with  proper  and 
suitable  stock  cars,  you  might  oraer  that  it 
supply  Itself;  but  that  the  question  of  what 
cars  the  company  got,  and  wnether  by  hiring 
from  the  Burton  Company  or  the  Street  Com- 
pany, or  by  building  or  buying,  must  be  left 
to  the  decision  of  the  railroad  company. 

The  case  of  PuUman'$  PiaUaee  Car  Co.  v.  ifts- 
mmH  PoA,  R  Co.  115  U.  8.  587  (Bk.  29,  L.  ed. 
409),  seems  clearly  to  support  this  view. 

Here  it  was  claimed  that  the  car  company, 
under  a  certain  contract,  had  a  right  to  have 
its  cars  run  over  the  railroad  of  the  defendant, 
but  the  court  held  that  the  contract  did  not 
apply.  It  was  also  argued  for  the  car  com- 
pany that  the  defendant  was  obliged  to  haul 
Its  cars,  aside  from  any  obligation  under  the 
contract,  and  the  court  said:  "It  may  be,  as 
is  also  alleged,  that  It  has  'become  indispens- 
able, in  the  conduct  of  the  business  of  a  railroad 
company,  to  run  on  passenger  trains,  sleeping 
and  drawing  room  cars,  wlUi  the  conveniences 
usually  afforded  by  such  cars  for  night  travel;' 
but  it  by  no  means  follows  that  the  railway  is, 
in  law,  obliged  to  arrange  with  the  Pullouui 
Company  for  such  accommodations.  Accord- 
ing to  the  bill  itself,  two  such  car  companies 
cannot  successfully  carry  on  a  competing  busi- 
ness on  the  same  road,  and  the  custom  has 
been  for  the  Pullman  Company,  if  possible,  to 
contract  for  the  exclusive  right  The  busi- 
ness is  always  done  under  special  contracts. 
These  contracu  must  necessarily  vary,  accord 
Ing  to  the  special  circumstances  of  each  par- 
ticular case.  Certainly  It  cannot  be  claimed 
that  a  court  of  chancery  Is  competent  to  re- 
quire these  companies  to  enter  into  such  a 
contract  for  the  furnishing  and  hauling  of  Pull- 
nian  cars,  as  the  court  may  deem  reasonable. 


A  mere  statement  of  the  proposition  is  sofQ- 
cient  to  show  that  it  is  untenable." 

The  case  is  exactly  like  other  cases  of  a  rail- 
road company  hiring  cars.  A  railroad  com- 
pany not  having  sleeping  cars  of  its  own  hires 
such  cars  from  such  other  person  or  company 
and  on  such  terms  as  it  sees  fit.  As  a  matter 
of  fact,  it  generally  does  so  hr  paving  to  the- 
lessor  a  mfiage  on  the  cars  used.  It  alM  hires, 
as  appears  by  the  evidence  in  this  case,  such, 
refrigerator,  coal,  oil.  freight,  lumber  or  cattle 
cars  as  it  may  need,  usually  paying  a  milage; 
but  there  is  nothing  to  prevent  its  paying  a 
yearly  or  nM)nthly  rental;  and  it  is  not  In  the 
power  of  the  courts  to  say  with  whom  it  shall 
contract,  or  what  kind  of  a  contract  it  shall 
make.      • 

By  the  statutes  of  the  various  States  by 
which  the  companies  are  chartered,  they  are 
required  to  furnish  proper  and  suitable  eouip- 
ment;  and  shippers  nave  their  full  remeay  in 
case  of  failure  or  neglect  to  do  so. 

The  principles  laid  down  and  the  reasoning 
in  the  so-called  JSrprm  Catei,  117  U.  8.  1-39 
(Bk.  29,  L.  ed.  791-808),  seem  to  fully  sustain 
this  view;  and  as  they  say,  n)eaking  of  the  de* 
dslon  in  the  lower  court,  ana  referring  to  busi- 
ness arrangements  between  the  express  com- 
panies and  the  railroad  companies,  and  as  can 
be  equally  well  said  as  to  contracts  between, 
ndlr^id  companies  and  other  parties  for  hiring 
cars,  *'The  court  has  made  an  arrangement  for 
the  business  Intercourse  of  these  companies, 
such  as,  in  its  opinion,  they  ought  to  have 
made  for  themselves,  and  that  we  said— in 
Atchison  tU.  R  R  Oo,  v.  Denver  dc.  R  R 
Go,  no  U.  S.  667  (Bk.  28,  L.  ed.  291),  fol- 
lowed  at  this  term  In  PuUman*t  Palate  Car  Co, 
V.  JfMMmrt  Pdc.  R  Co.  115  U.  S.  587  (Bk.  29, 
L.  ed.  499) — could  not  be  done.  The  regula» 
tion  of  matters  of  this  kind  is  legLdatlve  m  its 
character,  not  Judicial." 

There  is  no  legislative  requirement— con- 
gressional or  State — making  it  the  duty  of 
railroad  companies  to  enter  Into  such  con- 
tracts with  particular  parties,  or  with  anyone 
making  a  demand  for  such  a  contract. 

The  counsel  for  the  complainant  takes  the 
ground  that  it  does  not  ask  that  railroads 
should  hire  its  cars  to  be  used  by  them  for 
transporting  freight  over  their  roads,  but  sim- 
ply makes  a  tender  to  them  of  a  package  of 
freight  to  be  transported  like  any  other  freight 
package.  His  proposition  is:  '*I  now  hold,  as 
a  general  proposition,  that  the  car  is  our  pack- 
age,  in  which  shippers  who  buy  it,  after  we 
have  made  it^  desire  their  merchandise  to  be 
carried  by  weight,  as  everybody  else's  Is  car- 
ried. And  unless  It  is  claimed  that  there  ie 
something  Inside  that  is  detrimental  to  the 
public  business  of  railroads,  the  railroad  has 
no  more  right  to  look  into  that  package  for 
the  purpose  of  rejecting  It,  and  preventing  It 
from  passing  over  the  railroad,  than  they  luve 
to  look  into  any  other  package.  What  is  In* 
side  my  packiu^,  assuming  It  to  be  lawful 
merchandise  within.  Is  substantially  and  ex- 
actly none  of  their  business,  when  tney  are  U> 
carry  it  at  so  much  a  ton." 

Let  us  look  at  the  proposition  carefully. 

According  to  this,  the  car  Is,  by  itself,  sim- 
ply a  wrapper  or  crate  in  whlcn  goods  are 
transported.    On  this  basis,  let  us  see  what  are 
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the  fmcts  in  a  particulftr  case.  A  shipper  comes 
to  the  Chia^,  Burlington  &  Quincy  Railroad 
Company  with  a  load  of  cattle  in  his  crate,  and 
aays:  "I  want  this  crate  load  of  cattle  sent  to 
Coimcil  Bluffs.  I  want  the  crate  delivered  to 
^e  Burton  Company  here  again  at  Chicago, 
and  you  must  pay  that  company  a  rental  of  so 
much  a  mile  for  each  mile,  out  and  back,  that 
the  crate  is  carried." 

Or  he  comes  with  the  crate  empty,  and  says: 
"'  I  want  this  crate  sent  to  Council  Bluffs, 
^here  I  will  load  it  with  cattle,  and  send  it 
back  to  Chicago;  You  cancel  lect  from  me  the 
usual  frdght  on  a  crate  of  cattle  from  Council 
Bluffs  to  Chicago;  and  you  must  pay  to  the 
Burton  Company  a  rental  for  each  mile,  out 
and  back,  that  the  crate  is  carried." 

We  answer:  **We  have  crates  enough  of  our 
own.  We  do  not  want  your  crate,  and  can 
neither  afford  to  pav  you  for  the  use  of  it,  nor 
carry  it  both  ways  for  one  freight" 

He  answers:  *'  You  take  the  crates  of  the 
Lake  Shore  Railroad  Company  over  your  road, 
andpay  them  a  rental  for  their  use. 

We  answer:  "  We  do,  when  we  need  crates 
in  our  business,  but  we  prefer  their  crates  to 
yours.  They  are  better  suited  to  our  business, 
will  cany  more  than  one  kind  of  goods,  and 
yours  will  not;  and  so  we  can  get  freight  on 
the  loads  in  the  crates  both  ways." 

It  should  be  kept  clearly  in  mind  that  the 
railroad  company  gets  payment  for  hauling  the 
freight  in  the  car,  not  for  hauling  the  car. 
On  the  contrary.  It  is  claimed  that  it  should 
pay  the  owner  for  the  use  of  the  car. 

No  matter  how  you  put  it,  it  gets  back  to  the 
timple  demand:  "  You  must  haul  our  car  (or 
use  our  crate)  whenever  asked  to  do  so.  You 
must  not  charge  the  owner  of  the  freight  in 
such  car  (or  crate)  any  higher  rate  than  you 
charge  the  owner  of  freight  in  any  other  car 
<or  crate);  and  you  must  pay  us  for  the  use  of 
the  car  (or  crate)." 

It  Is  therefore,  respectfully  submitted  that 
it  all  turns  on  the  question:  Is  a  railroad  com- 
pany bound  to  accept,  use  and  pay  for  all  cars 
and  other  instrumentalities  of  raolroad  traffic 
offered  to  it? 

If  a  railroad  hires  crates  for  the  transporta- 
tion of  pigs,  fruits,  or  baggage  from  A,  and 
Eiys  him  by  way  of  milage,  must  it  also  take 
's  and  pay  him  a  milage?  And  if  not  crates 
for  those  puri>06es,  why  crates  or  cars  for  oth- 
er purposes? 

It  should  be  kept  in  mind  that  the  additional 
charge  in  the  tariff  is  put  on  instead  of  m^dng 
a  chtf ge  for  hauling  the  empty  cars.  If  the 
cars  are  offered  to  us  as  so  mudi  freight  to  be 
carried,  we  certainly  have  a  right  to  make  a 
reasonable  charge. 

The  second  question  is:  Has  Congress  grant- 
ed, or  attempted  to  grant,  by  the  Interstate 
Commerce  Act,  to  this  Commission,  any  power 
to  consider  or  decide  upon  the  quality  or  fit- 
ness of  the  equipment  of  railroad  companies? 

It  is  respectfully  submitted  that  the  only 
powers  of  this  honorable  Commission  are  those 
specially  granted  by  this  Act,  and  Uiat  the  Act 
must  be  strictly  construed.  The  Act  contains 
no  referebce  to  or  suggestion  of  any  power  in 
the  Commission  to  consider  or  decide  upon  the 
quality  or  fitness  of  the  equipment  of  railroad 
companies.    If  they  have  it  in  regard  to  cars, 
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they  must  equally  have  it  as  to  locomotives, 
terminal  facilities,  road  bed,  brakes,  couplers, 
grease,  fuel,  and  every  detail  of  railroad  prop- 
erty and  management,  and  the  act  would 
amount  to  the  appointment  of  a  commission  to 
run  uid  manage  all  the  railroads  in  the  United 
States  which  do  an  interstate  business,  the  tak- 
ing, the  spending  of  the  company's  money,  and 
the  management  of  its  property,  out  of  the 
hands  of  me  company.  Congress  has  made 
no  attempt  to  grant  such  an  authority  to  the 
Commission,  and  it  may  well  be  doubted 
whether  it  could  do  so. 

The  next  question  is:  Has  not  Congress,  by 
the  terms  of  the  Act,  specifically  limited  the 
power  of  this  Commission,  so  that  it  cannot 
give  to. the  cars  of  others  the  use  of  the  track 
of  any'railroad  company,  and  has  no  power  to 
make  any  order  in  regard  to  the  same? 

It  is  respectfully  submitted  that  it  has.  By 
the  last  clause  of  the  third  section  of  the  Act 
it  is  provided  '*That  this  shaU  not  be  con- 
strued as  requiring  any  such  common  cairier 
to  give  the  use  of  its  tracks  or  terminal  facili- 
ties to  another  carrier  engaged  in  like  business." 

It  was  suggested  that  the  Burton  Stock  Car 
Company  did  not  come  under  the  terms  of  this 
clause,  as  it  was  not  a  "common  carrier."  As 
was  also  suggested  before  the  Commission,  this 
is  true,  so  long  as  the  Burton  Company  con- 
fines its  business  to  the  manufacture  and  sell- 
ing or  leasing  of  cars;  but  when  it  comes  to  a 
railroad  with  its  cars  loaded  or  unloaded,  and 
requests  that  they  be  carried  over  such  railroad 
— not  as  so  much  freight  to  be  carried — but  as  , 
a  car  or  vehicle  for  the  transportation  of  freight 
over  such  road,  it  comes  as  a  common  carrier, 
within  the  meaning  of  this  section,  just  as 
much  as  a  railroad  company  would  which  had 
hired  the  cars  from  the  Burton  Company. 

How  can  it  be  held  otherwise  ?  Take  an  exam- 
ple: the  Lake  Shore  Company  buys  ten  stock 
cars  from  the  Burton  Company.  A  train 
comes  over  the  Lake  Shore  Road  made  up  of 
the  ten  cars  of  the  Burton  patent  belonging  to 
the  Lake  Shore  Company,  and  ten  cars  of  the 
Burton  patent  belonging  to  the  Burton  Com- 

?any,  all  twenty  cars  being  loaded  with  cattle, 
'he  Commission  clearly  cannot  order  that  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 

Eany  accept  and  run  over  its  line  the  ten  cars 
elonging  to  the  Lake  Shore  Road.  Can  they 
order  the  Chicago,  Burlington  &  Quincy  to 
take  and  run  over  its  line  the  ten  cars  belong- 
ing to  the  Burton  Company?  A  mere  state- 
ment of  the  proposition  is  sufficient  to  show 
that  it  is  untenable. 

The  fourth  question  is:  Assuming  that  the 
Commission  has  full  power  to  make  the  order 
asked  for,  could  it  properly  do  so,  having  due 
regard  to  the  whole  question  ?  It  must  be  kept 
in  mind  that  a  railroad,  considered  as  a  ma- 
chine for  transportation  purposes,  is  a  great 
and  delicate  machine,  requiring  the  most  care- 
ful and  exact  management,  in  order  to  do  its 
business  in  such  a  way  as  to  satisfy  its  patrons, 
and  do  the  business  successfully,  safely,  and 
profitably;  that  any  interference  which  will 
take  the  management  in  any  of  its  details  out 
of  the  hands  of  the  men  trained  and  appointed 
for  that  purpose  will  have  a  tendency  to  make 
the  whole  machine  ^o  wrong;  that  an  order 
that  railroad  companies  must  accept,  run,  and 


848 


Ihtbrstatb  Comhebob  Reports— Thb  Commibsion. 


JULT^ 


pay  for  all  cars  mechaiiically  correct  and  prop- 
erly constructed,  might  and  would  hare  a 
tendency  to  so  interfere  with  the  management 
as  to  prerent  the  safe,  prompt,  proper,  and 
profitable  doing  of  the  business  railroad  com- 
panies are  calm  upon  to  do.  It  would  Inter- 
fere with  the  proper  discharge  of  their  duties 
to  the  public,  by  requiring  the  company  to 
haul  oyer  its  road  trains  of  empty  cars  wnlch 
could  not  be  used  for  the  transportation  of 
other  freight,  and  so  using  up  its  motive  pow- 
er, and  leaTing  the  companies  without  proper 
cars  at  proper  places  to  attend  to  its  necessary 
traffic,  and  In  a  thousand  ways  taking  out  of 
their  hands  the  management  of  their  own  busi- 
nen.  If,  on  the  other  hand,  It  Is  ordered  that 
cars  of  a  certain  kind  and  pattern  be  ti^en 
when  offered,  it  should  be  borne  In  mind  that 
the  car  is  only  a  part  of  the  whole  great  ma- 
chine; that  the  car  Is  no  more  an  essential  part 
the  safe,  speedy,  and  proper  transportation  of 
merchandise  or  cattle,  than  the  focomotlTes, 
dgnals,  road  bed,  rails,  Interlocking  switches, 
and  many  other  things  used  In  connection  with 
a  railroad;  and  the  Commission  must,  if  It  un- 
dertakes to  determine  upon  the  ralue  or  pro- 
priety of  usinff  a  car,  also  determine  upon  the 
ralue  of  all  other  portions  of  the  great  machine 
called  a  railroad. 

In  fact,  if  the  Commission  can  and  should 
order  either  that  all  cats  offered,  or  that  cars 
of  any  particular  kind  or  kinds  should  be  tak- 
en, it  would  work  greatly  to  the  injury  of  both 
the  public  and  the  railroads,  and  railroads 
could  no  more  be  run  on  satisfactory  bases  un- 
der such  an  order  than  a  cotton  mill  could, 
were  it  required  to  take  portions  of  its  ma- 
chinery for  manufacturing  from  anyone  who 
h|Ml,  or  thought  he  had,  or  whom  a  commis- 
sion thought  had,  a  piece  of  machinery  fitted 
for  such  manufacturing. 

The  fifth  Question  is:  Has  the  complainant 

J»royed  any  alsoriminatlonT  The  CTidence  of- 
ered  showed  the  following  facts: 
That  railroad  companies  receive  from  other 
oompanies,  and  pay  milage  for,  such  cars, 
freight,  cattle,  oil,  refrigerator,  coal,  etc.,  as 
they  need  In  the  transaction  of  their  own 
businees,  and  such  cars  only;  that  when  they 
have  cars  of  their  own  ready  for  use,  they 
tranship  from  cars  of  others  Into  their  own 
cars,  unless  the  expense  of  such  transhipment 
Is  greater  than  the  expense  of  taking  cars  of 
such  other  person  or  company;  that  they  never 
take  cars  simply  on  the  demand  or  request  of 
others,  but  simply  when  It  is  to  their  own  ad- 
vantage, and  then  under  special  agreement; 
that  refrigerator,  coal,  and  other  speoal  classes 
of  cars  are  taken  from  others  only  when  the 
company  has  not  enough  of  the  same  to  do 
their  buRlncss;  that  the  companies  complained 
of  were  abundantly  supplied  with  cars  to  do 
their  cattle  business. 

Further,  the  evidence  showed  that  the  cars 
of  the  complainant  were  of  such  construction 
that  they  could  not  be  loaded  with  lumber 
or  steel  rails;  that  the  compartments  in  the 
Burton  car  were  only  sixteen  feet  long,  and 
that  what  Is  called  sixteen  foot  lumber  is  gen- 
erally a  little  over  that;  that,  moreover,  the 
doors  of  the  Burton  cars  were  In  the  side,  so 
that  it  would  practically  be  impossible  to  put 
the  lumber  in,  even  If  the  compartment  was 


fully  lonff  enough.  It  was  stated  that  Mr. 
Stone  sala  that  the  length  of  the  car  was  twen- 
ty-eight feet,  and  next  that  it  was  thirty  feet, 
and  that  was  the  standard,  and  they  ao  not 
want  any  on  their  road  longer  than  thirty  feet. 

Mr.  Stone  made  no  such  statements.  His 
statement  In  answer  to  questions  on  cross  ex- 
amination, was  as  follows: 

Q.  State  whether  the  tendency  is  not  to  In- 
crease the  length  of  stock  cars  lately. 

A.  It  is,  up  to  thirty-four  feet  It  used  to 
be  twenty-eight. 

Q.  The  needs  of  commerce  and  the  comfort 
of  the  stock  have,  I  suppose,  called  for  thatf 

A.  No  sir;  two  things  called  for  It:  the 
first  to  make  cars  more  available  for  general 
use.  The  twenty-eight  and  thirty  foot  cars 
were  both  too  short  to  take  In  two  lengths  of 
sixteen  foot  lumber,  and  too  short  to  take  In 
thirty  foot  steel  rails,  and  In  order  to  get  the 
benefit  of  return  loads  of  lumber  ana  rails, 
there  were  strong  reasons  for  making  the  car 
thirty-four  feet  long,  so  that  It  wouldtake two 
lengths  of  sixteen  foot  lumber  without  going 
above  the  40,000  pounds  capacity  of  the  car. 
Otherwise  it  was  Impossible  to  load  it  full  with 
lumber  and  rails. 

The  evidence  further  was  that  a  very  malt 
percentage  of  cattle  wero  carried  west,  and 
that  a  very  simall  percentage  of  these  cars  conld 
consequentlylM  carried  west  loaded,  but  must 
be  taken  empty;  that,  so  far  as  the  Chicago, 
Burlington  &  Quln^  Railroad  Company  is  con- 
cerned the  western  freight  conslstea  mainly  of 
lumber  and  steel  rails,  with  a  good  many  rail- 
road ties;  that  of  the  whole  mibffe  on  the  Chi- 
cago. Burlington  &  Quincv  RaOroad.  80  per 
cent  of  cars  went  loaded,  ana  20  per  cent  empty, 
and  that  of  the  west  bound  cars  probably  TO  to 
75  per  cent  went  loaded.  Now.  taking  a  case  oa 
the  Chicago,  Burlington  A  Quincy  Rulroad ;  do 
the  facts  show  discrimination  In  any  form  on 
the  present  ratio T 

A  Burton  car  Is  wanted  at  Council  Bluffs, 
500  miles  from  Chicago,  for  a  load  of  cattle. 
The  car  is  procured  In  Chicago  and  hauled  ta 
Council  Bluffs  empty,  the  company  receiving 
no  pav  for  such  hauling.  It  is  liauled  back 
loaaea,  and  the  shipper  is  charged  the  tax  rate 
$70  plus  20  per  cent  addition^,  making  $84, 
whicn  the  Chicago,  Burlington  A  Quincr  Rail- 
road Company  receives  for  having  hauled  the 
car  1.000  miles— 500  emp^,  500  loaded. 

A  Lake  Shore  Railroaa  car  is  hauled  from 
Chicago  to  Council  Bluffs.  The  rate  for  that 
haul  on  a  load  of  lumber  or  steel  rails  is  about 
$40,  but  as.  saj  only,  70  per  cent  of  the  cars 
go  west  loadea,  we  get  an  average  of  $28  per 
car.  That  car  Is  loaded  back  with  cattle,  and 
we  get  the  tariff  rate.  $70,  making  for  our  to- 
tal trip  $08.  Out  of  this  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  pays  the 
Lake  Shore  Company  milage  of  three  fourths 
of  a  cent  per  mile,  or,  on  1,000  miles,  $7.50, 
leaving  net  to  the  Qilcago,  Burlington  &  Quin- 
cv Railroad  Company,  $90.50,  or  $6.50  more 
than  we  get  on  the  Burton  car. 

If,  on  the  contrary,  we  haul  the  car,  paying 
the  milage  and  charging  the  freight  which  the 
complainant  requests,  we  should  receive  $70, 
and  should  pay  out  for  milage  $7.50,  leavlntg 
net  on  the  haul  $62.50.  against  about  $90  on 
the  common  car. 
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But  ft  is  submitted  that  the  tariff  rate  is  not 
eztortiouate  nor  in  any  sense  a  discrimination, 
but  is  made  with  the  intent  of  being  and  is 
fair  and  reasonable,  and  not  more  than  is 
charged  to  other  persons  for  doing  a  like  serv- 
ice in  transportation,  under  substantially  sim- 
ilar circumstances  and  conditions;  and  it  is 
further  submitted  as  a  restatement,  that: 

1.  a  railroad  company  is  not,  in  law,  bound 
to  use  upon  its  line  the  cars  of  another  person 
or  company,  and  pay  rent  for  the  same;  and 
that  the  fact  that  it  does  so  hire  from  one  or 
more  persons  or  companies  in  nowayoblijo^tes 
it  to  hire  from  others;  2,  that  under  the  Inter- 
■tate  Commerce  Act,  your  honorable  Com- 
mission is  in  no  way  authorized  to  consider  or 
determine  upon  the  quality  or  fitness  of  the 
equipment  of  railroads;  8,  that  by  and  under 
8^d  Act,  your  honorable  Commission  is  spe- 
dflcally  restricted  from  ordering  that  a  railroad 
company  give  to  any  common  carrier  or  to  this 
compldnant  the  use  of  its  tracks;  4,  that  even 
if  f ml  power  ezisted,  it  would  be  very  unwise 
and  very  injurious  to  the  people,  as  well  as  to 
the  railroads,  to  make  the  order  asked  for;  5, 
that  on  the  evidence  given,  the  rate  charged  to 
the  Burton  Stock  Car  Company  and  shippers, 
by  its  cars,  is  reasonable  and  not  extortionate, 
and  in  no  sense  a  discrimination  under  the  In- 
terstate Act. 

In  r^;ard  to  the  Chicago,  Burlington  & 
Northern  Railroad  Company,  it  may  be  point- 
ed oat  that  no  particular  case  was  made,  that 
no  evidence  was  offered  that  the  Burton  Com- 
pany had  ever  applied  to  that  company  to  haul 
any  of  its  cars,  loaded  or  empty;  but  this  point 
we  do  not  press,  as  this  Company^is  a  party  to 
the  claadflcation;  and  the  real  question  is  the 
general  one,  as  to  whether  any  such  order  as 
tt  asked  can  or  should  be  made. 

J£e$»n,  Samuel  SheUabarg^r,  John 
S*  Blair*  and  John  F.  Dillon*  for  the  Un- 
ion Pacific  and  Missouri  Pacific  Railway  Com- 
panies, respondents: 

The  exact  point  and  substance  of  the  peti- 
tion of  compudnant  in  this  case  is  that  the  com- 
plainant is  the  owner  of  certain  cars  suited  to 
the  transportation  of  cattle  and  live  stock  over 
railroads ;  that  such  cars  are  better  adapted  for 
such  transportation  than  the  ordinary  cars, 
and  their  use  is  sought  for  and  desired  by  the 
pablic;  that  they  are  lighter  and  of  easier  haul 
than  the  ordinary  cattle  cars;  and  100  or  more 
raflroad  companies  allow  them  to  be  put  upon 
their  lines  for  said  transportation  purposes  on 
the  usual  terms,  under  which  railroads  receive 
and  allow  tiiree  fourths  of  a  cent  per  mile  to  the 
owner  of  the  car,  but  that  the  defendant,  The 
Union  Pacific,  and  other  companies,  have  re- 
fused to  accept  the  cars  of  complainant,  except 
upon  payment  of  extortionate  terms,  unjust 
to  complainant  and  detrimental  to  the  public. 

And  the  petition  expressly  relies  upon  sec- 
tions 1,  2,  and  8  of  the  Interstate  'Commerce 
Act  as  the  ones  containing  the  provisions 
which  defendant  is  alleged  to  have  violated. 

The  substance  of  the  provisions  bearing  on 
this  alle^^  unjust  demand  and  refusal  found 
in  these  sections  are  as  follows: 

1.  Section  1  requires  charges,  by  common 
carriers  subject  to  the  Act,  to  be  "  reasonable 
and  just/'  and  declares  unlawful  all  which  are 
"unjust  and  unreasonable." 
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2.  Section  2  prohibits  carriers  from  charg* 
ing  or  receiving  "greater  or  less"  compensa- 
tion for  any  service  from  one  person  than  is^ 
charged  for  a  like  contemporaneous  service  to- 
**  any  other  person.*' 

8.  Section  8  declares  it  unlawful  for  the  car- 
rier to  give  "undue  or  unreasonable  preference* 
or  advantage  to  any  particular  person",  etc.. 
"or  locality,"  "or  any  particular  description  of 
traffic,"  "or  to  subject  any  particular  person, 
company,  firm,  corporation  or  locality,  or  any- 
particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever." 

Section  8  further  requires  all  such  carriers, 
"according  to  their  respective  powers,"  Uy 
"  afford  alfreasonable,  proper  and  equal  facil- 
ities for  the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiving,  for- 
warding, and  delivering  of  passengers  and 
property  to  and  from  their  several  lines  and 
those  connecting  therewith,  and  shall  not  dis- 
criminate, in  their  rates  and  charges,  between: 
such  connecting  lines;  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  canrier 
to  give  the  use  of  its  tracts  or  terminal  facili- 
ties to  another  carrier  engaged  in  like  busi- 
ness." 

The  exact  legal  question  presented  by  the 
present  issue  and  considered  in  the  light  of  the 
facts,  either  conceded  or  which  may  be  admit- 
ted for  the  sake  of  the  legal  point,  may  be  con- 
densed thus: 

Do  the  provisions  of  the  Interstate  Commerce 
Act  in  sections  1,  2,  and  8,  or  the  principles 
of  the  common  law,  oblige  these  companies  to 
accept  from  the  complainant  corporation,  a 
private  car  manufacturing  company  and  not  a 
common  carrier,  its  manufactures  in  the  shape 
of  cars,  and  to  transport  the  same  over  their 
lines  as  rolling  stocK  (as  distinguished  from 
freight)  upon  any  terms  whatever? 

Pdinta  in  reply  to  thi$  question: 

We  insist  that  the  answer  to  this  question 
must  be  In  the  negative  for  the  following  rea- 
sons: 

L  The  strongest  possible  view  in  favor  of 
complainant's  contention  is  that  which  pre- 
sents the  claim  in  this  light,  to  wit:  that  its 
cars  are  received  on  other  railroads  as  part  of 
their  trains,  and  which  cars,  in  process  of 
transportation  from  State  to  State,  reach  con- 
nections with  the  Union  Pacific,  or  some  other 
defendant  company,  and  there  demand  that 
complainant's  cars  shall  be  received  by  such 
company  on  its  line  as  part  of  its  trains,  tho 
same  as  other  cars  of  like  kind  are  received. 

Under  this  state  of  facts  and  conditions  of 
making  the  demand  it  is  claimed  that  the  posi- 
tion of  the  complainant  is  different  from  that  of 
a  manufacturer  making  cars  and  taking  them  to 
a  railroad  company  and  demanding  their  adop- 
tion as  part  of  the  lines  of  the  defendant,  in 
this:  that  in  the  latter  case  complainant's  car 
has  become,  and  is.  at  the  time  of  the  demand, 
a  part  of  the  actual  interstate  commerce  of  the 
country,  owing  to  its  coming  to  the  defend- 
ant's line  in  the  shape  of  bein^  part  of  a  train 
of  interstate  commerce;  and.  being  thus  em- 
bodied in  such  interstate  commerce,  it  cannot 
be  discriminated  against. 

As  already  remarked,  there  is  no  possible 
view  in  favor  of  the  contention  of  complainant 
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«tronger  thtn  the  one  Jost  stated; and  thia  con- 
tention of  complainant  is  sqoarely  met  and 
overthrown  by  the  express  words  of  section  8 
of  the  Interstate  Ck>mmerce  Act. 

This  is  so  because  the  concluding  paragraph 
of  section  8,  which  is  the  strongest  provision 
in  favor  of  complainant,  Is  devoted  to  the  re- 
auirement,  as  against  carriers  subject  to  the 
Act,  that  they  sliall  "afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange 
of  traffic  between  their  respective  lines,  and 
for  the  receiving,  forwarding,  and  delivering 
of  passengers  and  property  to  and  from  their 
several  lines,  and  those  connecUns  therewith, 
and  shall  not  discriminate  in  thdr  rates  and 
charges  between  such  connecting  lines." 

It  must  be  carefully  observed  tnat  this  clause 
is  one  dealing  with  "oonnecdnff  lines,"  as 
such,  and  it  is  a  mandatory  prescription  of  the 
rule  regulating  reciprocal  facilities  and  inter 
changes  between  such  "connecting  lines." 

After  having  nuMie  this  provision  command- 
ing reasonable  facilities  for  interchange  of 
traffic  between  connecting  lines,  and  after  pro- 
hibiting discriminations  in  mtes  and  charges 
between  such  connecting  lines,  an  express  lim- 
itation is  put  upon  the  character  and  extent  of 
the  rule  defining  these  facilities  and  inter- 
changes by  the  controlling  words  which  con- 
clude the  section  and  mh\ch  are: 

"  But  this  shall  not  be  construed  as  requir- 
ing any  such  common  carrier  to  give  the  use 
of  its  track  or  terminal  facilities  to  another 
carrier  engaged  in  like  business." 

Thus  the  Sutute  itself  makes  it  plain  and  lit- 
eral, to  a  demonstration,  that  no  carrier  Is  re- 
?[uired  *'  to  give  the  use  of  its  track  or  terminal 
acilities  to  another  carrier  engaged  In  like 
business." 

In  other  words,  this  clause  protects  all 
connecting  lines  in  their  right  to  use  their  own 
cars  for  tne  purposes  of  transportation.  Of 
course  this  right  to  use  its  own  cars  is  subject 
to  all  the  provisions  and  conditions  of  the  com- 
mon law  and  of  the  statutes  reoulrins  the  car- 
rier to  furnish  reasonable  facilities  for  all  de- 
scriptions of  transportation  of  persons  and 
property.  Subject  to  that  senenU  obligation 
everv  carrier  is,  by  the  last  clause  of  sections, 
left  in  the  absolute  possession  of  the  right  to 
furnish  Its  own  cars  for  Its  own  lines. 

The  effect  of  this  provision  is  to  leave  all 
carriers  subject  to  this  Law  at  liberty  to  make 
contracts  rogardlng  what  cars  from  other  lines 
shall  be  transport^  over  their  lines.  Because 
of  the  unmbtakable  character  of  this  last  clause 
of  section  8  it  would  be  useless  to  analyse 
other  provisions  of  this  statute  bearing  on  this 
point,  because,  since  this  doting  provision  of 
section  8  cannot  be  misunderstood,  it  limits, 
according  to  its  plain  words,  and  qualifies  ev- 
ery other  provision  in  the  Law,  were  there  any, 
favoring  the  contention  of  complainant; 

II.  Owing  to  the  viul  importance  of  this 
matter,  it  Is  proper,  however,  to  present  oUier 
considerations  leading  to  the  same  result. 

One  of  these  considerations  may  be  stated 
thus: 

These  companies,  although  owing  certain 
duties  to  the  public,  are,  strictly  and  to  all  in- 
tents and  purposes,  private  corporations,  and 
as  such  possess  the  same  dominion  over  their 
own  property  as  other  like  private  corporations. 


Although  this  proposition  seems  quite  self 
evident,  yet  the  supreme  court  has  had  repeated 
occasion  to  announce  this  law  as  applicable  to 
the  Union  Pacific. 

In  the  case  of  the  United  8laU$r,  Umon  Bu:, 
R,  R,  Cb.  98  U.  8.  618.  619,  (Bk.  25,  L.  ed. 
156)  this  is  explicitly  and  repeatedly  Uld  down 
by  that  court.  It  says,  speaking  of  the  Union 
Pacific: 

"  It  is  still  a  private  corporation,  the  same 
as  other  railroad  companies,  and,  like  them, 
subject  to  the  laws  of  taxation  and  oiher  laws 
of  the  State  in  which  the  road  lies." 

In  Union  Bote,  R,  R  Oo.r,  PiBniHon,  18  WalL 
83  (85  U.  S.  bk.  21,  L.  ed.  792),  the  court  is 
still  more  emphatic  on  this  point  After  stat^ 
Ing  that  the  Union  Pacific  has  certain  agencies 
to  perform  under  the  laws  of  Its  creation,  on 
behalf  of  the  government,  the  court  adds  these 
words  regarding  the  nature  of  the  property 
rights  of  the  Union  Pacific. 

"  Notwithstanding  this  the  railroad  and  tele- 
graph lines  are  neluier  in  whole  nor  in  part, 
the  property  of  the  government.  The  owner- 
ship  is  In  the  compliunants,  a  private  corpora- 
tion, though  existtng  for  the  performance  of 
public  duties.  The  government  owns  none  of 
its  stocks,"  etc. 

III.  This  brings  us.  then  to  the  question: 
MThat  obligations  are  imposed  by  the  general 
principles  of  law  npon  connecting  common 
carriers  touching  the  matter  of  receiving  the 
cars  of  other  people  upon  their  lines? 

The  question  here  Is  not  whether  the  railroad 
lines  of  this  countrr,  cenerally,  including  the 
Union  Pacific  ana  Missouri  Pacific,  are  re- 
garded by  the  Law  as  public  highways  in  the 
sense  that  thev  should  be  open  to  the  trains  of 
other  connecting  railroads,  and  there  was  no 
riffht  in  the  respective  rosds  to  exclude  such 
ouer  trains  from  their  lines. 

ThU  is  BO  because  the  demand  here  of  the 
complainant  is  not  to  be  permitted,  by  its  own 
locomotives,  to  run  Its  cars  over  our  lines. 
This  demand  is,  in  law.  radically  different 
from  that.  Its  demand  is  that  we  shall  take 
upon  our  lines  and  transport  with  our  own  lo« 
comotlves  the  cars  of  other  lines,  leaving  oar 
own  cars  idle. 

We  are,  therefore,  here  not  troubled  with 
this  question  (were  Uiere  any  question)  as  to 
the  right  of  other  companies  to  occupy  oar 
lines  with  their  trains  and  locomotives. 

On  the  contrarr,  the  exact  question  ia 
whether,  on  general  principles,  there  is  an  ob- 
ligation, as  i^nst  the  "connecting  lines"  of 
nulroad,  to  become  the  common  carriers  of 
other  common  carriers,  thev  taking  up  and 
transporting,  in  the  shapes  in  which  they  are 
tendered  to  us,  the  lines  of  cars  brought  to  oa. 

IV.  The  answer  to  this  last  question;  stated 
in  paragraph  III,  is  explicitly  and  unmistak- 
ably found  In  the  Krprtu  Companif  Ca9m,  117 
U.  B.  1  (see  Bk.  29,  L.  ed.  792). 

The  syllabus  of  those  cases  is  an  excellent 
synopsis  of  what  is  decided,  and  \m  in  theae 
woras: 

"Railroad  companies  are  not  required  by 
usage  or  by  the  common  law  to  transport  the 
traffic  of  independent  express  companies  over 
thcdr  lines  in  tne  manner  In  which  such  traflio 
is  usually  carried  and  handled. 

"Railroad  companies  are  not  obliged,  either 


1887. 


BuBTON  Stock  Car  Co.  v.  Chioaoo,  B.  &  Q.  H.  R.  Co. 


845 


by  the  common  law  or  by  us&ge,  to  do  more  as 
express  carriers  than  to  provme  the  public  at 
Isrse  with  reasonable  express  accommodations; 
sod  they  need  not,  in  the  absence  of  a  statute, 
famish  to  all  independent  express  companies 
equal  facilities  for  doine  an  express  business 
upon  their  passenger  triQns." 

It  will  be  observed  in  this  case,  foot  of  page  6 
(795),  that  the  demand  made  against  the  raUroad 
eomoanies  was  that,  in  the  ab^ce  of  contracts, 
the  defendant  railroads  should  be  decreed  by 
the  courts  to  "transport  at  all  times  the  express 
matter,  safes,  and  messeugers  of  the  said  South- 
era  Express  Company  by  the  same  trains  and 
with  the  same  accomodations  thereon  and  its 
depots  and  stations  as  it  may  transport  its  own 
express  matter  or  as  It  may  accord  to  itself." 

Tliis  was  the  pith  of  the  contention  and  the 
one  repudiated  by  the  court. 

In  that  case  the  court,  on  page  20  (800),  savs: 

'The  controTersY  in  each  case  is  not  with 
the  public,  but  with  a  single  express  company. 
And  the  real  question  is  not  whether  the  rail- 
road companies  are  authorized  by  law  to  do  an 
express  business  themselres,  nor  whether  they 
must  carry  express  matter  for  the  public  on 
their  passenger  trains  in  the  immediate  charge 
of  lome  person  specially  appointed  for  that 
purpose,  nor  whether  they  shall  carry  express 
freights  for  express  companies  as  they  carry 
like  freights  for  the  general  public,  but  whether 
it  is  their  duty  to  furoish  the  Adams  Company 
<n-  the  South^  Company,  facilities  for  doing 
AH  express  business  upon  their  roads,  the  same 
in  ill  respects  as  those  they  provide  for  them- 
ad?es  or  afford  to  any  other  express  company. " 

On  page  31  (800),  the  court,  in  repudiating  the 
eoDtention  of  the  express  companies,  says: 

"It  is  neither  aveired  in  the  bill  nor  shown 
bj  the  testimony  that  any  railroad  company  in 
the  United  States  has  ever  held  itself  out  as  a 
eommon  carrier  of  express  companies — that  is 
to  say,  as  a  common  carrier  of  common  car- 
riers." 

Ajnin  the  court  says,  page  24  (801): 

"So  long  as  the  public  are  served  to  their 
reuoDsble  satisfaction  it  is  a  matter  of  no  im- 
portance who  serves  them.  The  railroad  com- 
pany performs  its  whole  duty  to  the  public  at 
large  and  to  each  individual,  when  it  affords 
the  public  all  reasonable  express  accommoda- 
tions. If  this  is  done,  the  railroad  company 
owes  no  duty  to  the  public  as  to  the  particuliu* 
tgencies  it  shall  select  for  that  purpose.  The 
public  require  the  carriage,  but  the  company 
may  choose  its  own  appropriate  means  of  car- 
,  riage,  always  provided  they  are  such  as  to  in- 
>nie  reasonable  promptness  and  security." 

On  page  26  (8&): 

"The  exact  question,  then,  is  whether  these 
express  companies  can  now  demand  as  a  right 
vhat  they  have  heretofore  had  only  as  by  per- 
minion.  Tliat  depends,  as  is  conceded,  on 
whether  all  railroad  companies  are  now  by  law 
charged  with  the  duty  of  carrying  all  express 
companies  in  the  way  that  express  carriers, 
when  taken,  are  usually  carried,  lust  as  they 
trewith  the  duty  of  carrying  all  passengers 
ttd  freights  when  offered  in  uie  way  that  pas- 
•tngers  and  freights  are  carried.  The  con- 
tracts  which  these  companies  once  had  are  now 
cut  of  the  way,  and  the  companies  at  this  time 
poiiess  no  other  right  than  such  as  belong  to 

lamotS. 


any  other  company  or  person  wishing  to  do  an 
express  business  upon  Uiese  roads.  If  they  are 
entitled  to  the  relief  they  ask,  it  is  because  it  is 
the  duty  of  the  railroad  companies  to  furnish 
express  facilities  to  all  alike  who  demand 
them." 

Such  is  the  body  and  eflfect  of  this  decision, 
and  it  is,  we  subniit  in  legal  principle,  conclu- 
sive against  the  demand  of  the  complainant  in 
this  case,  that  we  shall  be  obliged  to  receive  in 
the  shapies  in  which  complainant  may  choose 
to  bring  the  same  to  us  its  lines  of  cars  upon 
our  lines. 

To  the  same  point  is  the  case  in  115  U.  S.  587 
(499),  where  the  Pullman  Palace  Car  Company 
asserted  an  obligation  on  the  part  of  the  Mis- 
souri Pacific  lUilway  Company  to  haul  the 
cars  of  the  Pullman  Company  because  of  the 
natiu^  of  the  business  in  which  the  latter  com- 
pany was  engaged,  which  consisted  "of  hiring 
or  otherwise  arranging  with  railway  compan- 
ies to  use  its  cars"  under  written  contracts  for 
a  term  of  years. 

The  court  says,  page  597  (502): 

"It  may  be,  as  is  also  alleged,  that  it  has 
'become  indispensable  in  the  conduct  of  the 
business  of  a  railroad  company  to  rim  on  pas- 
senger trains  sleeping  and  drawing  room  cars, 
with  the  conveniences  usually  a£Forded  by  such 
cars  for  night  travel;'  but  it  by  no  means  fol- 
lows that  the  railway  is  in  law  obliged  to  ar- 
range with  the  PuUman  Company  for  such  ac- 
conmiodations.  According  to  the  bill  itself, 
two  such  car  companies  cannot  successfully 
carry  on  a  competing  business  on  the  same 
road ;  and  the  custom  has  been  for  the  Pullman 
Company,  if  possible,  to  contract  for  the  ex- 
clusive right.  The  btisiness  is  always  done 
imder  special  written  contracts.  These  con- 
tracts must  necessarily  vary,  according  to  the 
special  circumstances  of  eadi  particu&r  case. 
(Certainly,  it  cannot  be  claimed  that  a  court  of 
diancery  is  competent  to  require  these  com- 
panies to  enter  into  such  a  contract  for  the 
furnishing  and  hauling  of  Pullman  cars,  as 
the  court  may  deem  reasonable.  A  mere  state- 
ment of  the  proposition  is  sufficient  to  show 
that  it  isimtenable." 

In  the  Atchison  etc.  R  R,  Oo.  v.  Denver  etc. 
R.  R  Co.  110  U.  S.  667  (Bk.  28.  L.  ed.  291), 
the  sections  (4  and  6  of  article  15)  of  the  Con- 
stitution of  Colorado,  imder  consideration, 
were  as  follows: 

"Sec.  4.  All  railroads  shall  be  public  high- 
ways and  all  railroad  companies  shall  be  com- 
mon carriers.  Any  association  or  corpora- 
tion organized  for  the  purpose  shall  have  the 
right  to  construct  and  operate  a  railroad  be- 
tween any  designated  points  within  this  State, 
and  connect  at  the  state  line  with  railroads  of 
other  States  or  Territories.  Every  railroad 
company  shall  have  the  right  with  its  road  to 
intersect,  connect  with,  or  cross  any  other  rail- 
road. 

"Sec.  6.  All  individuals,  associations,  and 
corporations  shall  have  equal  rights  to  have 
persons  and  property  transported  over  any 
railroad  in  this  State,  and  no  undue  or  imrea- 
sonable  discrimination  shall  be  made  in  charges 
or  facilities  for  transportation  of  freight  or 
passengers  within  this  State,  and  no  nulroad 
company,  nor  any  lessee,  manager,  or  employee 
thereof,  shall  give  any  preference  to  individu- 
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CleveUDd,  Columbus,  Cincinnati  and  Indian- 
apolis Railroad  Company  are  members.  In 
which  the  following  rule  appears: 

'*Liye  Stock  In  car  loads,  carriers  risk,  class 
8.  Note.^Live  stock  transported  in  special 
or  palace  live  stock  cars,  not  the  property  of 
railway  companies,  will  be  charged  as  follows: 
in  cars  not  exceeding  30  ft.  in  length  internal 
measurement,  120  per  cent  of  tariff  rate.  For 
each  additional  foot  or  fraction  thereof  in  ex* 
cess  of  80  feet  in  length,  internal  measurement, 
an  additional  charge  of  8  per  cent  per  foot,  or 
fraction  thereof,  ^11  be  n^e.  For  example: 
lire  stock  in  a  palace  car.  80  ft.  in  length, 
internal  measurement,  will  be  charged  188  per 
cent  of  tariff  rate.  Lire  stock  in  a  palace 
car  40  feet  in  lenslh,  internal  measurement, 
will  be  charged  1{%  per  cent  of  tariff  rate,  it 
being  optioiuU  with  any  railway  company  to 
recenre  cars  exceeding  84  feet  in  length." 

This  rule  is  still  in  force.  The  Chicago  and 
Alton  Railroad  Company  did  not  accept  the 
western  classification  in  this  respect,  but  pro- 
vided by  a  circular  dated  May  80,  1887,  for  a 
charge  of  flye  cents  per  mile  on  empty  cars,  and 
for  ordinary  tariff  rates  on  cattle  in  special  cars 
of  80  feet  in  length;  over  80  and  not  exceeding 
88  feet,  10  per  cent  additional;  and  a  further 
charge  of  8  per  cent  for  each  foot  or  fraction 
thereof  above  88  feet. 

The  extra  charge  to  shippers  In  the  western 
dassiflcation  above  quoted  was  intended  to  be  in 
lieu  of  the  former  charge  of  five  cents  per  mile 
for  hauling  baclc  empty  cars,  and  was  adopted 
after  a  suggestion  of  one  of  the  officials  of 
complainant,  to  the  effect  that  the  public  ob- 
jected to  paying  tariff  rates  and  five  cents  addi- 
tional for  the  emptv  cars,  and  that  it  would  be 
better  to  put  it  in  the  form  of  a  percantage  on 
the  tariff.  The  Commission  does  not  understand 
however  that  complainant  thereby  acceded  to 
the  Justice  of  either  charge,  but  merely  that  It 
preferred  the  one  method  to  the  other  In  case 
an  additional  charge  was  to  be  enforced. 

The  traffic  in  live  stock  upon  the  roads  lead- 
ing from  the  West  to  Kansas  City,  Chicago  and 
Bt  Louis  is  almost  wholly  east  tx>und,  the  west 
bound  shipments  t)eing  chiefly  of  fine  stock  for 
breeding  purposes.  It  is  a  matter  of  material 
importance  to  the  railroads  to  be  able  to  get  re- 
turn loads  upon  cattle  cars  going  back  from 
those  cities  to  the  West.  The  chief  opportuni- 
ties for  back  loading  are  found  in  lumber,  steel 
rails  and  ties.  Lumber  cannot  conveniently 
be  loaded  In  the  Burton  cars.  Steel  rails  also 
cannot  be  taken  upon  those  cart,  but  are  at 
times  loaded  in  ordinary  cattle  cars  through 
doors  placed  at  the  ends  for  that  purpose. 
Practically  the  special  stock  cars  are  not 
available  for  back  loading  to  any  considerable 
extent,  upon  the  roads  of  the  defendant  com- 
panies. 

Upon  the  foregolnc  facts  one  question  largely 
discussed  by  counsel  was  as  to  whether  a  rail- 
road company  is  by  law  reaulred  to  accept  for 
transportation  the  cars  of  complainant,  and 
whether  the  Commlfwion  has  authority  to  direct 
such  cars  to  be  so  accepted  wtien  tendered  in 
food  order,  properly  constructed,  mechanical- 
ly  correct  and  loadeid  with  live  stock. 

It  was  argued  by  defendants  that  a  railroad 
company  is  not  bound  to  accept  all  cars  and 
other  instrumentalities  of  traffic  offered  to  It, 


but  on  the  other  hand,  is  required  by  the  law 
to  provide  for  itself  all  equipment  necessary 
for  the  transaction  of  its  business,  and  having 
done  this,  has  performed  Its  duty  to  the  public; 
and  also  that  the  Act  to  Regulate  Commerce 
contains  no  suggestion  of  a  power  in  the  Com- 
mission to  decide  upon  the  quality  or  fitness  of 
the  equipment  of  railroad  companies.  It  is 
apparently  conceded  that  the  general  subled 
of  the  safe  and  proper  operation  of  railroads  is 
within  the  power  of  State  Legislatures,  and  of 
Congress,  to  regulate  within  their  respective 
spheres  of  juriscuction ;  a  large  part  of  the  du  tiea 
conferred  upon  some  of  the  existing  state  rail- 
road commissions  is  in  the  supervidon  of  such 
matters,  extending  to  the  safety  of  bridires  and 
railway,  as  well  as  of  rolling  stock  and  other 
instrumentalities  and  conveniences  tiaed  la 
transporting  persons  and  property.  But  It  la 
claimed  that  the  supervision  of  interstate  com- 
merce in  these  respects  was  not  contemplated 
by  Congress  in  the  Act  under  which  the  Com- 
mission is  organised,  and  that  no  powers  have 
been  conferred  upon  the  Conunission  in  that 
behalf ;  that  the  Act  regulates  the  transportation 
of  property,  which  is  called  commerce;  but 
that  the  subject  of  procuring  the  adequate 
means  for  the  transaction  of  the  busine«  of 
transportation  is  not  commerce,  and  la  not 
within  the  Jurisdiction  of  the  Commission. 

On  the  other  hand  the  complainant  insists 
that  the  onlv  way  to  regulate  conuneroe  Is  by 
regulating  the  instrumentalities  of  conunerce; 
which  necessarily  includes  power  to  regulate 
the  cars,  bridges,  heating  apparatus,  and  all 
other  means  and  appliances  by  the  use  of  which, 
the  interstate  commerce  is  carried  on. 

The  complaint  however  does  not  allege  a  re- 
fusal by  the  defendants  or  any  of  them  to  ac- 
cept and  haul  complainant's  cars,  and  the 
evidence  does  not  disclose  any  such  refusal. 
On  the  contrary  the  evidence  clearly  shows 
that  most  of  the  defendants  publicly  announce 
the  terms  on  which  Uve  stock  offered  for  trans- 
portation is  special  cars  will  be  received  and 
transported.  For  these  reasons  it  is  apparent 
that  the  question  whether  defendants  are  Dound 
to  receive  complainant's  cars  is  not  presented; 
nor  the  question  whether  the  Act  confers  Juris- 
diction upon  the  Commission  over  the  Instru- 
mentalities of  commerce:  and  no  opinion  is  ex- 
pressed upon  those  questions. 

In  view  of  the  general  demand  among  Intel- 
ligent shippers  for  more  satisfactory,  although 
more  expensive,  conveniences  for  the  safe  and 
rapid  transportation  of  live  stock,  Itisscarcelv 
conceivable  that  ainr  railroad  company  will 
deliberately  exclude  from  its  lines  the  improved 
stock  cars  which  modem  invention  has  intro- 
duced, and  which  are  recognized  in  the  official 
tariffs  and  claMltlcations  of  the  carriers. 

The  question  presented  by  the  complaint, 
and  the  only  question  properly  to  be  decided 
here  is  whether  the  terms  upon  which  the  de- 
fendants take  the  special  stock  cars  are  just 
and  reasonable.  This  question  divides  Itself 
into  two  branches: 

First,  Should  the  defendants  be  required  U> 
pay  three  fourths  of  a  cent  per  mile  nui  U> 
complainant  by  way  of  car  service? 

Second.  Is  toe  tariff  rate  charged  shippers 
for  transportation  of  live  stock  in  special  oart 
a  Just  and  reasonable  ratet 
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Upon  the  first  question  it  is  admitted  that 
the  defendant  carriers  refuse  to  pay  to  the 
complainant  milage  upon  the  distance  run  by 
complainant's  cars  over  their  roads.  This  re- 
fosal  Ib  claimed  to  be  an  unjust  discrimintloan 
against  the  complainant. 

Ajb  is  well  known,  freight  cars  belonging  to 
the  different  railroad  companies  throup;hout 
the  land  are  to  a  large  extent  used  inter- 
changeably. A  record  of  their  milage  when 
away  from  home  is  made  the  basis  of  the  pay- 
ment of  *'car  service"  at  the  rate  of  three  fourths 
of  a  cent  per  mile.  Of  course  if  the  cars  of  a  car- 
rier are  used  as  much  away  from  home  as  it  uses 
the  cars  of  other  roads  on  its  line,  the  monthly 
payment  for  car  service  will  be  offset  by  the 
amounts  received.  This  is  theoreticallv  the  nat- 
ure of  the  transaction,  a  matter  of  mutual 
convenience  which  costs  neither  party  any- 
thing. The  payments  and  receipts  io  any  one 
month  could  not  be  expected  to  exactly  bal- 
anoe»but  if  each  road  has  cars  sufficient  for  its 
Jut,  the  result  in  the  long  will  be  very  nearly 
equalized.  In  view  of  this  fact  it  is  obvious 
that  no  great  importance  attends  the  making 
this  payment  an  exact  compensation  for  the 
uae  of  the  cars,  and  it  would  not  be  fair  to 
make  it  the  measure  of  payment  required  to 
be  made  for  the  use  of  cars  hired  from  other 
persons. 

The  Burton  Stock  Car  Company  does  not 
receive  and  use  the  cars  belonging  to  other 
carriers  and  there  is  no  possible  mutuality  in 
this  respect  such  as  exist  between  carriers  ex- 
changing cars  in  the  ordinary  way.  The 
Barton  Stock  Car  Company  is  in  no  sense 
a  ''connecting  line/'  entitled  to  equal  facilities 
for  interchao^  of  traffic  under  the  provisions 
of  the  second  paragraph  of  section  8  of  the 
Act  to  Regulate  Commerce.  Its  counsel  in- 
sists that  it  is  not  a  common  carrier.  When 
freight  is  tendered  to  defendants  in  •  loaded 
cars  by  other  carriers,  they  have  the  option  to 
take  the  car  or  to  reload  the  freight  into  their 
own  cars;  and  the  latter  course  w  often  pur- 
sued when  the  cost  of  unloading  is  less  than 
the  car  service  for  the  proposed  trip.  The  fact 
that  carriers  interchange  cars  with  one  anoth- 
er in  the  manner  and  on  the  terms  above  stated 
does  not  entitle  the  complainant  to  claim  that 
it  is  unjustly  discriminated  aeainst  by  a  refus- 
al to  pay  it  the  same  rate  which  carriers  adopt 
as  a  basis  in  adiusting  their  car  service  ac- 
counts with  each  other.  The  claim  of  the 
Burton  Car  Company  for  payment  by  the  rail- 
road companies  for  the  use  of  its  cars  is  mat- 
ter of  contract  and  agreement  between  the  par- 
ties so  far  as  the  proofs  before  us  show,  which 
does  not  present  the  feature  of  uniust  discrim- 
ination. 'It  seems  that  some  carriers  find  the 
use  of  Burton  cars,  or  of  other  improved  stock 
cars,  to  be  a  service  desired  and  demanded  by 
the  public,  and  are  willing  to  concede  to  the 
complainant  a  reasonable  payment  for  such 
uae.  bo  long  as  the  carriers  have  no  like  cars 
in  tlieir  own  equipment,  upon  which  live  stock 
can  be  watered  and  fed  without  unloading, 
there  is  apparent  justice  in  making  such  com- 
pensation. But  complainant,  which  charges 
and  receives  from  the  public  two  and  a  half 
cents  per  mile  for  the  use  of  its  cars,  is  not  in 
a  position  which  entitles  it  to  demand  an  addi- 
tional three  fourths  of  a  cent  per  mile  from  the 
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carrier,  upon  the  ground  that  the  carreers  pay 
that  sum  to  each  other  upon  exchangmg  cars 
under  the  circumstances  above  stated,  and 
that  their  refusal  to  pav  the  same  sum  to  com- 
plainant is  an  unjust  discrimination.  Nor  is 
any  ground  apparent  upon  which  such  a  pay- 
ment can  be  ordered  by  this  Commission. 

The  other  ground  of  complaint  is  that  the 
charge  made  to  shippers  of  live  stock  is  too 
hirfL 

The  extra  charge  provided  for  in  the  wes- 
tern classification  is  justified  by  the  carriers, 
upon  the  ground  that  the  cars  have  to  be  tak- 
en empty  to  the  point  where  they  ought  to 
be  lo'uled,  or  returned  emptv  from  the  point 
where  they  are  unloaded,  while  ordianry  cars 
are  more  susceptible  of  being  loaded  in  both 
directions  and  are  often  so  loaded  in  fact. 
This  was  explained  in  detail  in  respect  to  the 
Chicago,  Burlington  &  Quincy  Railroad,  upon 
which  a  large  proportion  of  the  Company's 
cattle  cars  are  used  in  both  directions. 

It  appears  to  the  Commission  that  the  expense 
of  hauling  complainant's  cars  in  one  direction 
unloaded,  as  compared  with  the  greater  ability 
to  load  back  the  ordinary  cattle  cars  in  use  by 
the  defendants,  and  the  fact  that  a  large  per- 
centage of  the  ordinary  cattle  cars  are  so  back 
loaded  upon  the  lone  hauls  of  the  western 
roads,  are  considerations  which  justify  a  dif- 
ference in  charge  against  shippers  who  prefer 
to  hire  the  improved  stock  cars  for  the  trans- 
portation of  their  live  stock. 

The  fact  that  cattle  are  transported  in  better 
condition  and  with  less  shrinkage  in  the  spe- 
cial cars,  and  on  that  account  are  worth  more 
at  the  end  of  the  journey,  is  not  a  reason  which 
the  carriers  can  properly  make  use  of  as  justi- 
fying an  increased  charge;  it  is  in  view  of  this 
fact  that  the  shippers  pay  two  and  a  half  cents 
per  mile  to  complainant  for  the  use  of  its  cars; 
and  the  legal  duties  of  carriers  in  respect  to  all 
property  which  they  accept  for  transportation 
cannot  be  forgotten. 

Nor  is  the  fact  that  these  special  stock  cars 
are  chiefly  used  for  higher  grades  of  stock  a 
proper  around  for  additional  charge,  based  up- 
on the  Kind  of  car  employed  in  the  service. 
The  car  is  the  same  whether  used  for  Morgan 
horses  or  Texas  steers.  Any  addition  to  the 
transportation  based  upon  the  value  of  the  ar- 
ticle carried  is,  in  part  at  least,  in  the  nature 
of  an  insurance  premium  paid  for  the  risk,  and 
should  be  applied  to  the  articles  themselves, 
and  not  to  the  vehicles  in  which  they  are 
transported.  This  is  recognized  in  the  amend- 
ed classification  recently  filed  with  the  Com- 
mission by  the  joint  committee  of  the  trunk 
lines,  in  which  a  maximum  value  is  given  up- 
on which  the  tariff  rates  are  based,  and  the 
terms  upon  which  added  liability  will  be  as- 
sumed for  live  stock  of  more  than  ordinary 
value  are  stated  in  detail.  To  place  an  addi- 
tional burden  upon  all  live  stock  carried  in 
special  stock  cars,  upon  the  ground  that  such 
cars  are  often  used  for  fine  stock  having  high 
value,  is  obviously  unreasonable. 

But  the  question  remains  whether  the  ad- 
ditional percentages  provided  for  in  the  classi- 
fication constitute  a  just  and  reasonable  charge 
to  shippers,  in  consideration  of  the  single  fact 
that  the  special  stock  cars  usually  hauled  emp- 
ty in  one  direction.    The  effect  of  this  charge 
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New  York,  on  behalf  of  381  merchants  of 
Michigan,  Illinois,  Indiana,  Ohio,  PennsTl- 
rania,  and  Delaware,  that  the  present  classifl- 
cation  in  use  for  west  bound  traffic  by  the  New 
York  Central,  Delaware,  Lackawanna  A 
Western,  Pennsylvania,  Baltimore  &  Ohio,  and 
Erie  Railroad  Cfompanies,  ''as  regards  the  un- 
'ust  differences  now  made  in  classification  and 
rdffht  charges  between  carloads  and  less  than 
car  Toads  on  the  same  articles  between  the  same 
points,  is  in  violation  of  the  sections  of  Uie  In- 
terstate Commerce  Law  forbiddlnir  undue  pref- 
erences to  individuals  or  localities."  The 
complainants  ask  for  a  restoration  of  the  prin- 
ciple of  uniform  rates  without  regard  to  quan- 
tity which  was  in  force  from  the  seaboard  for 
twenty  vears. 

Complaints  have  also  been  received  from 
Francis  H.  Legffett  &  Co.,  of  New  York  City, 
against  the  trunk  lines,  charging  that  the  pres- 
ent classification  in  respect  of  the  higher  rates 
charged  upon  less  than  car  load  shipments  is  in 
violation  of  the  provisions  of  the  Interstate 
Commerce  Law  and  petitioning  for  relief. 


Ralph  W.  THATCHER 

PITCHBURG  R.  R  CO.  «<  a/.* 

The  coiplafnant,  the  owner  of  a  grmUk 
•loT»ior»tSchenect»dy'tN.  Y.,  ships 
l^ain  from  his  elevator  to  Boston; 
over  the  roads  of  the  defendant  com- 
panies. Prior  to  the  Act  to  R^ralate 
Commerce,  the  defendants  carried  com- 
plainant's shipments  at  the  proportion 
of  through  rates  from  Chicago  to  Boston 
allowed  to  the  lines  from  Schenectady  to 
Boston,  but  since  the  Act  took  elieot 
they  have  refused  to  aocept  this  propor- 
tion, on  the  gi^und  that  it  would  vio- 
late the  fourth  section  of  the  Act,  since 
the  rates  from  other  points  nearer  Boston 
than  Scheneotad  V  is,  are  greater  t  ban  such 
proportion  would  be.  The  eoasplaint 
asks  that  the  defendants  be  eoas- 
pelled  to  aoeept  such  proportion  of 
the  thronf^h  rate.    Heia^ 

(n)  That  the  eoasplaint,  in  effeet 
asks  from  the  (>>mmiwiion  an  order 
that  shall  re<]uire  the  defendant  roads 
to  rweive  freights  at  Schenectady  for 
trans(H)rtation  to  B<«ton,  at  rates  less 
than  are  now  charged  by  the  same  roads 
for  the  transportation  of  like  freights  to 
Boston  from  stations  nearer  Botiton,  un- 
der substantially  similar  drcumstanoes 
and  conditions. 

(ft)  That  such  order,  if  i^isued,  would 
require  the  roads  to  depart  from  the 
general  rule  laid  down  in  the  Ibnrtk  see- 
Uon  of  the  Act« 

(<•)  That  while  the  Act  authorizes  the 
Coiitssion  to  permit  exceptions,  it 
does  not  authorize  it  to  require  exeep- 
tions. 

{(i)  That  the  Oonunission  has  not 
power  to  Hutke  rates  generally,  but 

•Bee  anU,  24, 517,  nth  nnm,  tu  Th»rhrr  sod  Thaoher 
▼.  uvUware  ft  Hudtoo  OuuU  Go. 


only  to  determine  whether  rates  im- 
posed by  the  railroads  are  in  conflict 
with  the  Statute. 

(e)  That  the  question  whether  the 
rates  now  charged  complainant  are  ex* 
eessive  is  not  raised  by  the  complaint. 

(/)  That  the  eoaaplaint  must  be  dis* 
missed* 

(Decided  July  ».  1887 J 

Report  and  Ofikioh  of  thb  Comnssiox. 

Schoonmaker,  Cammiaioner: 

The  complaint  in  this  case  charges,  in  sub- 
stance, that  the  various  railroad  companies 
named  as  defendants,  unjustly  discriminate 
against  the  complainant  by  refusing  to  carry 
gndn  and  flour  for  the  complainant  from 
Schenectady,  New  York,  to  Boston  and  other 
New  England  points,  at  the  proportion  of  all 
rail  rates  from  Chicago  to  Boston  and  the  other 
points  reached  by  through  shipments,  allowed 
from  Schenectady  by  the  joint  tariffs  for  such 
through  shipments,  and  demands  that  all  the 
railroads  which  participate  In  the  traiBc  of 
through  lines,  which  pass  Schenectady  east- 
ward over  the  tracks  of  the  Delaware  &  Hud- 
son Oanal  Company,  shall  be  required  to  re- 
ceive and  forward  from  the  Schenectady  ele- 
vator, possessed  and  used  by  complainant,  all 
grain  and  other  merchandise  received  at  said 
elevator,  either  by  oanal  or  railroad,  and 
shipped  to  said  elevator  for  the  purpose  of  be- 
ing forwarded  further  east  over  the  routes  of 
the  defendants  and  to  furnish  cars  and  all 
needed  facilities  for  transportation  of  grain, 
feed,  and  flour  from  the  Schenectadv  Elevator 
&  Steam  Mills  to  eastern  points,  and  that  they 
accept  as  compensation  therefor  the  same 
amounts  of  money  they  severally  accept  and 
receive  for  similar  service  as  parts  of  the  through 
lines  from  Chicago. 

The  answers,  in  substance,  deny  the  charge 
of  discrimination,  and  aver  that  the  ahipmenu 
east  from  the  Schenectady  elevator  of  the 
complainant  are  local  shipments,  and  that  the 
defendants  have  the  right  and  that  It  Is  their 
duty  under  the  Statute,  in  order  to  avoid  a  vio- 
lation of  the  long  and  short  haul  provision  of 
the  fourth  section,  to  charge  local  rates  or  rates 
not  less  than  from  Mechanicsvllle.  Qreenfield, 
and  other  local  and  more  eastern  points  to  Bos- 
ton. 

The  Commission  finds  the  facts  material  to 
the  disposition  of  the  case  to  be  as  follows: 

The  complainant  Is  the  proprietor  of  a  valu- 
able elevator  and  flour  mills,  at  Schenectadv, 
conveniently  located  adjacent  to  the  Erie  CSt- 
nal.  and  to  the  tracks  of  the  Rensselaer  A 
Saratoga  Railroad,  leased  to  and  operated  by 
the  IMawaro  <k  Hudson  Canal  Company,  and 
has  for  several  years,  under  contract  with  the 
Rensselaer  &  Saratoga  Company  continued 
with  the  Delaware  St  Hudson  Company,  had  a 

f>rivilege  which  has  been  practically  the  pHvi- 
ege  of  shipping  frrain.  feed,  and  flour  from  his 
elevator  over  the  said  railroad  to  and  over  its 
connecting  roads  leading  to  Boston  and  other 
eastern  points. 

The  complainant  receives  the  bulk  of  hit 
grain  from  the  West  transported  by  water  ovei 
the  lakes  and  Erie  Canal  and  consigned  to  hixp 
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at  Schenectady,  where  it  is  taken  into  his  ele- 
Tator  mnd  retaioed  until  he  finds  a  market  for 
it  in  New  England.  He  also  purchases  grain 
locally  at  and  near  Schenectady,  which  is  taken 
indiscriminately  like  all  the  other  grain  re- 
ceived into  the  same  elevator,  and  for  the  same 
purpoees.  The  elevator  is  also  open  to  the 
public,  and  is  used  to  some  extent  by  other 
persons  than  complainant,  for  the  tranship- 
ment and  storage  of  grain. 

Pnor  to  the  time  the  Act  to  Regulate  Com- 
merce took  effect  the  defendant  roads  all  car- 
ried complainant's  grain,  feed,  and  flour  at  the 
moportion  of  through  rates  from  Chicago  to 
Bo«ton  allowed  to  the  lines  from  Schenectady 
to  Boston.  The  percentage  of  those  through 
rates  was  twenty  per  cent  of  the  Chicago  rate 
of  thirty  cents  per  hundred  pounds,  or  prac- 
tically six  cents  per  hundred.  The  subdivis- 
ion of  the  Fitchburg  Road  from  Mechanics- 
ville  to  Boston  of  this  proportion  was  five  cents 
and  seven  hundred  and  seventy  eight  one 
thousandths.  Since  the  Act  to  Regulate  Com- 
merce took  effect  the  several  roads  have  re- 
fused to  accept  this  proportion  from  complain- 
ant, giving  as  the  reason  therefor  that  it  would 
violate  the  fourth  section  of  that  Act,  since  the 
rates  from  Albany.  Troy,  Mechanicsville,  and 
North  Adams,  which  are  further  east  and 
nearer  Boston  than  Schenectady,  on  the  Fitch- 
burg line,  are  greater  than  such  proportion 
wo^  be.  * 

The  principal  shipments  from  complainant's 
levator  have  been  over  the  Delaware  &  Hud- 
son Road  to  Mechanicsville,  and  thence  over 
the  Fitchburg  lines  to  Boston.  He  makes  no 
shipments  by  way  of  Albany  over  the  New 
York  Central  and  Boston  &  Albany  Roads. 
The  Fitchburg  Road  now  controls  the  Troy  & 
Boston  line  and  the  Boston,  Hoosac  Tunnel  & 
Western  Road.  Since  the  change  above  stated , 
the  complainant  has  made  no  shipments  over 
these  lines,  on  account  of  the  rates. 

Upon  this  statement  of  facts  it  is  seen  that 
what  the  complainant  asks  from  the  Commis- 
don  is  an  order  that  shall  require  the  several 
defendant  roads  to  receive  freights  at  his  ele- 
vator at  Schenectady  for  transportation  to  Bos- 
ton and  Boston  points  at  rates  less  than  are 
now  charged  by  the  same  roads  for  the  trans- 
portation of  like  freights  to  Boston  and  Boston 
points,  from  stations  on  the  same  lines  nearer  to 
the  points  of  destination,  and  the  transportation 
of  which  freights  would,  so  far  as  we  can  now 
see,  be  under  substantially  similar  circum- 
stances and  conditions.  Such  an  order,  if  is- 
sued, would  require  the  roads  to  depart  from 
the  general  rule  laid  down  in  the  fourth  sec- 
tion of  the  Act  to  Regulate  Commerce.  While 
that  Act  authorizes  the  Commission  to  permit 
exceptions  under  some  circumstances  and  con- 
ditions indicated  by  the  law,  it  does  not  em- 
power the  Commission  to  require  exceptions. 
'This  is  the  only  question  which  is  so  pre- 
sented by  the  complaint  that  the  Commission 
can  pass  upon  it.  It  may  be  truthfully  said 
that  the  several  defendants  might  avoid  any 
c*mflict  with  the  fourth  section  of  the  Act  by 
reducing  their  charges  to  Boston  and  Boston 
points  from  the  staUons  east  of  Schenectady; 
imt  this  complfdnt  does  not  ask  the  Commis- 
sion to  compel  such  reduction,  nor  has  any 
evidence  been  given  or  offered  wliich  would 
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enable  us  to  determine  what  would  be  proper 
and  just  rates  from  any  such  stations.  It  is 
therefore  impossible  to  fix  them  in  this  case, 
even  if  the  Commission  had  power  to  make 
rates  generally,  which  it  has  not.  Its  power 
in  respect  to  rates  is  to  determine  whether  those 
which  the  roads  impose  are  for  any  reason  in 
conflict  with  the  statute. 

The  rates  with  which  complainant  finds 
fault  it  is  not  claimed  are  in  conflict  with  the 
statute,  unless  the  conflict  is  found  in  the  fact 
that  they  exceed  what  the  roads  accept  on  the 
through  business  as  their  proportion  of  the 
rates  fixed  at  distant  points.  If  that  is  in  any 
sense  contrary  to  the  Law,  the  illegality  would 
not  be  corrected  by  compelling  the  roads  to 
accept  upon  shipments  from  Schenectady  rates 
less  than  are  charged  from  the  stations  further 
east.  We  cannot  correct  one  alleged  violation 
of  law  by  compelling  another. 

If  complainant  thinks  the  rates  from  Sche- 
nectady and  intermediate  points  to  Boston  and 
Boston  points  arc  excessive,  he  can  raise  that 
question  directly  and  distinctly,  and  the  Com- 
mission can  then  enter  upon  a  full  investiga- 
tion of  the  facts  bearing  upon  it  But  the 
question  is  not  made  here. 

It  is  proper  to  state  that  the  question  whether 
a  proportion  of  through  rates  less  than  the  lo- 
cal rates  over  the  same  line  can  lawfully  be 
accepted,  is  involved  in  a  pending  case,  and 
is  awaiting  further  evidence  and  argument 

ITie  complaint  mvst  be  dimnissed. 

In  this  opinion  all  concur. 


CHICAGO  &  ALTON  R.  R.  CO. 

PENNSYLVANIA  CO.* 

CHICAGO  &  ALTON  R.  R  CO. 

c. 
PENNSYLVANIA  R.  R.  CO. 

CHICAGO,    ROCK   ISLAND  &  PACIFIC 

R.  R.  CO. 

f). 

NEW    YORK    CENTRAL     &    HUDSON 
RIVER  R.  R.  CO. 

1.  In  tUe  absence  of  statutory  authority 
one  railroad  company  can  sell  ticketis 
and  check  baggage  over  the  road  of  an- 
other company  only  by  agreement;  and 
the  Act  to  Regulate  Commerce  dc^es 
not  in  terms  require  one  railroad  com- 
pany to  sell  through  tickets  over  the 
roaa  of  another  company. 

2.  Railroad  companies  may»  nnder  their 
right  to  control  the  official  conduct  of 
their  own  agents,  forbid  their  agents 
to  receive  commissions  from  other 
companies  for  the  sale  of  tickets  over 
such  other  companies'  roads,  and  may 
direct  them  not  to  sell  tickets  over  roads 
of  companies  which  refuse  to  recognize 
this  corporate  authority  but  which  insist 
on  subsidizing  such  agents.  One  person 
or  corporation  has  no  right  to  interfere 

See  cmU,  f»U  206. 
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with  the  employees  of  another,  and  the 
Act  does  not  disturb  this  principle. 

8.  The  practice  of  one  company's  pmjing 
the  agents  of  another  company  a  coat- 
ndbeion  for  selling  tickets  over  the  for- 
mer's road  is  not  reasonable  or  proper. 

4.  Hence,  held,  that  the  defendant  com- 

JianieSf  in  prohibiting  their  agents 
rom  receiving  eommissions  and  £ei  re- 
Ibsinf^  to  sellthrouffh  tiehets  over  the 
roads  of  oomplainanu  while  the  latter 
insist  on  paymg  commissions  to  defend- 
ant's agents,  have  not  contravened 
the  provisions  of  the  third  section  of  the 
Act,  which  reap  ire  that  railroad  com- 
panies shall  **aiiord  all  reasonable,  prop- 
er and  equal  facilities''  to  connecting 
lines,  etc. 

(MorriMm,  C,  dissents.) 

(Decided  July  14, 1887.) 
Heport  of  thb  Oommissioh. 

Sehoonmaker*  Chmmimoner: 

The  complaints  in  these  cases  are  founded 
upon  the  third  section  of  the  Act  to  Regulate 
Commerce,  and  charge  violations  of  that  sec 
tioo  by  the  defendant  companies  in  refusing 
certain  facilities  for  receiving,  forwarding,  and 
dclivuriog  passengers  to  complainants*  lines, 
consisting  of  through  or  coupon  tickets,  which, 
being  afforded  to  other  and  competing  com- 
panies, give,  the  complainants  allege,  undue 
and  unreasonable  preference  to  those  compa- 
nies. The  questions  involved  in  these  three 
cases  are  so  similar  that  they  can  properly  be 
considered  and  disposed  of  together. 

The  material  facts  found  by  the  Commission 
are  as  follows:  • 

The  Pennsylvania  Companies,  defendants 
herein,  own  or  control  connecting  lines  of  rail- 
road from  New  York  and  Philadelphia  to  Chi- 
cago and  St.  Louis.  The  New  York  Central 
Company,  defendant,  owns  Or  controls  con- 
necting lines  from  New  York  to  Chicago. 
Through  passenger  tickets  are  sold  by  the  de- 
fendants over  the  routes  they  control  to  the 
terminal  points  reached  by  their  respective 
lines.  At  Chicago  the  roads  of  the  complain- 
ants have  their  eastern  termini  In  proximity  to 
the  termini  of  the  defendants*  lines,  and  from 
there  extend  westerly  to  Kansas  City  and  other 
points.  Several  other  roads,  competitors  of 
complainanu,  also  lead  from  Chicago  to  Kan- 
sas City  and  other  western  points,  and  have 
substantially  similar  means  of  connection  with 
the  defendants'  lines  for  the  transfer  of  passen- 
gers and  baggage. 

By  mutual  arrangement  between  the  various 
companies  whose  roads  form  continuous  lines 
from  New  York.  Philadelphia. and  other  places 
on  the  routes  of  defendants'  roads  In  New  York 
and  Pennsylvania  to  Kansas  City,  throush  or 
coupon  passengtT  tickets  have  been  sold  by 
the  defendant  companies  at  their  stations  in 
New  York  and  Pennsylvania,  over  their  own 
respective  lines,  to  Chicago,  and  thence  to 
Kansas  City,  over  the  roads  of  the  complain- 
ants or  other  such  connecting  roads  as  passen- 
gers might  prefer.  For  passengers  from  the 
West  to  the  East  through  tickeu  of  a  like  char 
•cter  have  been  sold  by  the  compUinanls  and 


other  companies  from  Kansas  City  to  points 
on  the  roads  of  the  defendants  desired  to  be 
reached  by  travelers,  In  New  York,  Pennsyl- 
vania, or  other  States.  Through  tickets  of 
this  character  with  corresponding  checking  of 
^S^S®  &i^  A  manifest  accommodation  to  trav- 
elers and  afford  material  facilities  In  making 
long  joumevs.  In  the  sale  of  these  tickets  the 
company  selling  them  was  understood  to  act 
as  the  agent  of  the  other  roads  over  which  the 
traveler  might  pass  on  his  Journey,  and  each 
company  was  deemed  responsible  to  the  trav- 
eler for  its  own  acts  in  conveying  the  holder  of 
the  ticket. 

For  several  years  prior  to  the  5th  of  April, 
1887,  when  the  Act  to  Regulate  Commerce  toolc 
effect,  substantiallv  all  the  railroad  companies 
of  the  country,  including  the  complainants  and 
defendants,  paid  commissions  varying  In 
amount  from  two  dollars  to  five  dollars  a  t^ket, 
to  the  ticket  agents  of  other  companies  by  whom 
the  through  tickets  were  sold.  These  commis- 
sions sometimes  aggregated  as  much  as  the  sal- 
aries paid  the  ticket  agents  by  the  companies 
that  employed  them.  The  commissions  paid 
by  complainants  and  some  other  companies 
since  the  first  of  April  last  have  been  fixed  by 
agreement  at  one  dollar  a  ticket  from  Chicago 
to  Kansas  City. 

The  defendant  companies  and  some  others 
for  about  two  years  have  made  earnest  efforts 
to  abate  the  practice  of  paying  commissions. 
The  testimony  shows  that  the  commissions 
paid  on  through  tickets  have  usually  amounted 
to  from  20  to  ^  per  cent  of  the  receipts  from 
such  sales,  and  that  the  official  reports  of  the 
companies  have  concealed  this  expense  and 
only  showed  the  net  receipts  from  passenger 
tickets  after  deducting  the  commissions. 

About  a  month  before  the  Act  to  Regulate* 
Commerce    l)ecame   operative  the  defendant 
companies  took  steps  to  procure  agreements 
with  their  connecting  companies  to  abolish  the 
commission  business  altogether. 

With  this  end  in  view  tney  sent  printed  cir- 
culars, on  or  about  the  15th  of  March  last,  to 
their  connecting  companies,  expressing  their 
willingness  to  continue  to  act  as  agents  In  the 
sale  ofthrough  tickets  and  stating  the  nature 
of  the  agreement  required.  The  circular  of 
the  Pennsylvania  Company  stated  as  follow«: 

*'In  view  of  the  severe  penalties  for  Infrac- 
tions of  the  Law  neither  of  these  companies  can 
consent  to  act  as  agents  for  your  company  (if 
you  should  desire  it  to  do  so)  In  the  issuance 
and  sale  of  through  tickets  except  upon  the 
following  conditions: 

*'Fir$t,  your  authority  to  so  act 

"SeconA,  your  agreement  that  the  proposed 
Joint  tariffs  will  be  satisfactory. 

**  Third,  your  agreement  not  to  issue  or  cause 
to  be  iaiiued  any  new  forms  of  through  tickets 
over  any  of  our  lines  without  oar  formal  con- 
sent thereto. 

** Fourth,  your  promise  not  to  pay.  either  di* 
rectly  or  Indirectly,  a  commi«sion  or  any  con- 
sideration whatsoever  to  agenu  or  employees  of 
these  companies,  or  to  any  other  person  ur  per* 
sons,  on  account  of  the  purchase  or  sale  of 
tickets  Issued  by  either  of  these  companies  at 
lu  reguUr  ticket  offices  or  at  other  places  in 
the  territory  adjacent  thereto. 

''/^tA,  your  agreement  to  confine  yoor  own 
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tone  of  tickets  and  orders  for  tickets  or  trans- 
portatioii  ezclusivehr  to  offices  immediately  on 
the  line  of  railroad  controlled  by  your  own 
company,  thereby  permitting  us  to  ticket  all 
I>a98enffer8  over  your  line  or  lines,  at  lawful 
rates,  from  all  points  where  either  of  these 
companies  has  a  line  of  railroad  and  you  have 
none. 

If  it  be  your  desire,  these  companies  will 
cheerfully  continue  to  act  as  agents  for  your 
company  on  and  after  April  1,  1887,  upon 
rtmilar  premises  and  conditions  to  those  above 
cited." 

The  circular  of  the  Pennsylvania  Railroad 
Company  was  identical  in  this  respect  with 
that  of  the  New  York  Central  Company  here- 
in after  set  forth. 

The  complainant,  the  Chicago  &  Alton  Rail- 
road Company,  received  these  circulars  signed 
l>y  the  general  passenger  agents  of  the  Penn- 
sylvania Company,  and  the  Pennsylvania  Rail- 
road Company,  respectively,  and  refused  to  en- 
ter into  the  agreement  proposed,  claiming  the 
right  to  continue  to  pay  commissions  to  the 
agents  of  the  Pennsylvania  Companies^upon 
their  sales  of  through  tickets. 

The  circular  sent  by  the  New  York  Central 
Company  and  the  Pennsylvania  Railroad  Com- 
pany contained  the  following  statement: 

••In  view  of  the  severe  penalties  to  be  inflict- 
ed in  cases  of  violations  of  the  Law,  this  com- 
pany cannot  consent  to  act  as  agent  for  any 
other  company  in  the  issuance  of  through 
tickets,  unless  notified  that  it  is  authorized  to 
BO  act  that  the  proposed  joint  tariff  will  be 
satisfactory  for  the  time,  and  that  the  compan- 
ies whose  authority  is  thus  obtained  will  re- 
frain from  the  payment  of  a  commission,  draw- 
back, rebate.or  any  form  of  consideration  to  the 
agents  or  employees  of  this  company,  or  to  any 
oUier  person  or  persons  on  account  of  the  pur- 
chase or  sale  of  this  company's  issue  of  tickets 
in  the  territory  adjacent  to  our  lines." 

The  complainant,  the  Chicago,  Rock  Island 
&  Pacific  Railroad  Company,  received  a  copy 
of  the  circular  of  the  New  York  Central  Com- 
pany, containing  this  statement,  and  refused 
to  consent  thereto,  claiming  the  right  to  con- 
tinue to  pay  commissions. 

A  large  preponderance  of  the  companies  to 
which  t£eae  circulars  were  addressed,  assented 
to  the  propositions  they  contained,  and  signed 
agreements  to  make  them  effective. 

From  70  to  80  per  cent  of  the  companies  hav- 
ing connections  with  the  Pennsylvania  sys- 
tems agreed  to  discontinue  commissions.  Of 
294  companies  to  which  the  circulars  of  the 
New  York  Central  Company  were  addressed, 
215  assented,  and  only  nineteen  refused.  A 
large  number  of  other  companies  in  the  terri- 
tory east  of  the  Mississippi  and  Illinois  Rivers 
and  the  eastern  shore  of  Lake  Michigan,  and 
twenty-nine  southern  companies,  110  in  all, 
entered  into  similar  agreements.  Sixteen  com- 
panies in  the  territory  named,  and  three  south- 
em  companies  refused.  It  also  appeared  by 
the  complainants'  testimony  that  of  236  roads 
with  which  they  do  business,  including  all  of 
the  New  England  Roads,  all  except  twelve 
Bgree  to  allow  commissions.  On  account  of 
the  refusal  of  the  complainant  companies  to 
discontinue  the  payment  of  commissions  to 
the  agents  of  the  defendant  companies,  and  to 
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agree  to  refrain  from  that  practice,  the  defend- 
ants, after  the  4th  of  April  last,  refused  to  sell 
through  tickets  over  the  complainants'  roads 
from  Chicago  and  St  Louis  to  Kansas  City, 
and  stni  refuse,  solely  for  those  reasons.  They 
express  their  willingness  to  sell  through  tickets 
over  the  complainants'  roads  whenever  they 
will  agree  to  discontinue  commissions  upon 
the  defendants'  issue  of  tickets.  The  defend- 
ants continue  to  sell  through  tickets  over  the 
connecting  roads  of  companies  that  have  as- 
sented to  the  agreements.  The  testimony  does 
not  show  that  the  defendants  have  knowingly 
sold  through  tickets  since  the  4th  of  April, 
over  the  roads  of  companies  that  have  refused 
to  enter  into  the  agreements. 

On  these  facts  the  complainants  aver  that 
the  defendants  refuse  to  afford  to  them  reason- 
able, proper,  and  equal  facilities  for  receiving, 
forwarding,  and  delivering  passengers,  and 
give  undue  preference  to  competing  roads,  in 
contravention  of  the  provisions  of  the  Act  to 
Regulate  Commerce. 

The  defendants  deny  that  they  have  violated 
the  provisions  of  the  Act,  and  claim  that  they 
have  the  exclusive  right  to  control  their  own 
agents,  to  fix  the  amount  of  their  compensation 
and  to  pay  it  themselves;  that  the  payment  of 
commissions  by  other  companies  is  demoraliz- 
ing to  their  agents,  and  often  leads  to  discrimi- 
nations to  passengers  for  roads  paying  large 
commissions,  by  division  of  the  commission 
between  the  agent  and  the  passenger;  that  com- 
missions consume  a  considerable  percentage  of 
the  revenue  from  the  sale  of  through  tickets; 
that  without  commissions  all  connecting  roads 
stand  on  a  basis  of  equality,  and  passengers 
select  their  own  routes  uninfluenced  by  agents 
having  an  interest  in  the  form  of  commissions 
in  persuading  them  to  choose  some  particular 
route. 

The  thirteenth  section  of  the  Act  to  Regulate 
Commerce  provides  that  for  anything  done  or 
omitted  to  be  done  by  any  common  carrier 
subject  to  the  provisions  oi  the  Act,  in  contra- 
vention of  the  provisions  thereof,  application 
may  be  made  to  the  Commission  by  petition, 
which  shall  briefly  state  the  facts,  and  the 
further  proceedings  to  be  taken  by  the  Com- 
mission are  then  specifled.  This  indicates  the 
jurisdiction  of  the  Commission  in  respect  to 
complaints  by  persons  or  corporations  for  the 
causes  described.  The  offenses  of  which  the 
Commission  has  cognizance  are  anything  done 
or  omitted  to  be  done  in  contravention  of  the 
provisions  of  the  Act. 

In  the  cases  under  consideration  it  is  neces- 
sary that  it  should  reasonably  appear  that  the 
acts  of  the  defendants  of  which  complaint  is 
made  are  in  contravention  of  the  provisions  of 
the  Act.  This  involves  the  ouestion  whether 
the  Act  makes  it  the  duty  of  the  defendants 
without  any  agreement  or  arrangement  for 
the  purpose  to  sell  through  tickets  over  the 
roads  of  the  complainants,  and  also  whether 
the  complainants  can  insist  on  paying  commis- 
sions to  the  agents  of  the  defendants  notwith- 
standing the  opposition  of  the  defendants 
thereto. 

Railroad  corporations  in  the  States  are  crea- 
tions of  the  State  Governments,  and  their 
powers  and  duties  are  defined  by  their  chartc^rs 
or  by  general  laws.     In  the  Territories,  which 
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are  subject  to  the  ezclusiTe  larisdiction  of 
CoDgress.  railroads  may  be  chartered  by  the 
Federal  Ooveroment  or  by  its  authority.  The 
Act  to  Regulate  Commerce  does  not  make  it 
the  duty  of  state  railroads  to  organize  aod  op- 
erate through  lines  of  transportation  consisting 
of  separate  roads  owned  by  different  compa- 
nies. The  organization  of  such  lines  is  left 
under  the  Act  to  the  Toluntary  action  of  rail- 
road companies,  as  it  existed  previously.  But 
when  railroad  companies  associate  to  constitute 
through  lines  for  interstate  traffic  they  become 
agencies  of  commerce  as  the  courts  have  ad- 
judged, and  in  the  conduct  of  the  business  so 
assumed,  roluntarily  subject  themseWes  to  the 
control  of  Congress  under  the  power  contained 
in  the  Constitution,  "To  regulate  commerce 
with  foreign  Nations  and  among  the  several 
States  and  with  the  Indian  Tribes."  Congres- 
sional regulation  is  necessarily  ezerdsed  by 
laws  enacted  for  the  purpose,  and  the  extent  of 
the  regulation  Intended  is  measured  by  the 
terms  of  the  law.  The  law  in  this  instance 
does  not  in  terms  require  one  railroad  com- 
pany to  sell  through  tickets  over  the  road  of 
another  company.  It  is  substantlallv  a  repro- 
duction of  the  corresponding  provision  of  the 
English  Railway  and  Canal  Traffic  Act  of  18H 
under  which  the  English  companies  claim 
they  were  not  authorized  to  sell  through  tickets 
over  other  roads. 

In  the  absence  of  statutory  authority  one 
railroad  company  can  only  sell  tickets  and 
check  baggage  over  the  road  of  another  com- 
pany by  agreement.  The  English  Statute  of 
1878  amending  the  Act  of  1954  was  enacted  to 
give  this  authority  and  to  make  its  perform- 
ance a  duty. 

That  statute  so  far  as  material  Is  as  follows: 
*'The  said  facilities  to  be  so  afforded  are  here 
by  declared  to  and  shall  Include  the  due  and 
reasonable  receiving,  forwarding,  and  deliver- 
ing by  every  railway  company  and  canal  com- 
pany, and  railway  and  canal  company,  at  the 
request  of  any  other  such  company,  of  through 
traffic  to  and  from  the  railway  or  canal  of  any 
other  such  company  at  through  rates,  tolls,  or 
fares.*'  As  no  such  provision  exists  in  our 
statute  the  decisions  of  the  English  Commis- 
sion and  courts  relating  to  through  booking, 
founded  on  a  statute  declaring  In  terms  the 
duty  of  "through  rates,  tolls,  and  fares,"  un- 
der which  through  booking  is  mandatory,  are 
not  applicable. 

By  agreement  between  companies,  however, 
through  tickets  very  properly  are  sold  and  used 
over  connecting  roads  as  a  convenience  of 
passenger  traffic  and  an  Inducement  for  pat- 
ronage. Such  tickets  very  evidently  are  a 
great  convenience  to  travelers,  and  perhaps  to 
connecting  roads,  but  they  are  a  part  of  the 
voluntary  arrangements  for  business  purposes 
like  Joint  tariffs,  interchange  of  cars,  and  com- 
mon use  of  depots.  It  being,  therefore,  under 
our  statute,  matter  of  mutual  agreement 
whether  coupon  or  through  tickets  shall  l>e 
•old  by  a  railroad  company  over  roads  of  other 
companies.  It  follows  that  the  form  of  such 
tickets  and  the  manner  of  their  sale  are  also 
matters  of  agreement  by  the  companies  Inter- 
ested. If  companies  can  agree  upon  their 
tariffs,  the  form  of  their  tickets,  and  how  they 


should  be  sold,  they  have  the  right  to  do  so, 
and  by  such  agreement  become  interstate  car- 
riers; but  if  they  cannot  agree  Uie  Act  does  not 
undertake  to  coerce  them  to  do  business  to- 
gether upon  terms  that  may  be  Justly  objec- 
tionably or  injurious. 

It  is  true  as  urged  by  complainants  that  the 
third  section  of  the  Act  requires  that  "Every 
common  carrier  subject  to  the  provisions  of 
the  Act  shall,  according  to  thdr  respective 
powers, afford  all  reason^le  proper,  and  equal 
facilities  for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  passengers  and 
property  to  and  from  their  several  Hues,  and 
those  connecting  therewith,  and  shall  not  dis- 
criminate in  their  rates  and  charges  between 
such  connecting  lines." 

Through  tickets  are  not  indispensable  for 
these  purposes;  but  assuming  for  the  sake  of 
the  argument  that  they  may  be  deemed  * 'fa- 
cilities for  the  receiving,  forwarding,  and  do* 
llvering  of  passengers  to  connecting  lines,  car- 
riers are  only  reoulred  to  afford  reasonable, 
proper  and  equal  facilities.  They  are  not  re- 
quired to  afford  special,  unreasonable,  im- 
proper, or  unequal  facilities. 

This  presents  the  question  whether  the  pay- 
ment of  commissions  is  In  itself,  or  as  inclcunt- 
al  to  the  enjoyment  of  a  facility,  reasonable 
and  proper  within  the  purview  of  the  Statnte. 
The  facility  of  through  tickeU  is  eouaUy  of- 
fered to  all  and  may  be  enjoyed  without  com- 
missions. If  the  company  selling  the  tickets 
should  charge  a  commission,  it  would  doubt- 
less be  regaraed  as  an  imposition,  and  there- 
fore unreasonable  and  improper.  These  com- 
missions are  gratuities  to  induce  special  efforts 
for  the  compay  paying  them.  If  the  statute 
does  not  give  one  company  authority  to  subsi- 
dize the  agents  of  another  company,  and  If  the 
practice  is  Injurious  In  its  effects,  it  certainly 
cannot  be  reasonable  and  proper. 

The  statute  does  not  devest  a  railroad  com- 
pany of  the  exclusive  right  to  control  Its  own 
internal  affairs,  to  employ  its  own  agents,  to 
regulate  its  own  duties,  and  to  pay  them  such 
compensation  as  it  may  deem  proper.  The 
right  of  ownership  of  railroad  property,  with 
the  power  to  control  over  employees  and  man- 
agement of  the  property,  is  as  alMolutely  un- 
der the  Act  as  before  Is  passage.  The  regula- 
tion of  commerce  between  the  States,  which  is 
all  that  the  Act  contemplates,  does  not  involve 
community  of  property,  or  Joint  control  of 
subordinates  among  the  several  companies  that 
honor  through  tickets.  The  corporate  powers 
of  every  company,  for  all  administrative  and 
governing  purposes  within  its  prercribed 
Hphere,  remain  unimpaired.  With  the  legiti- 
mate exercise  of  these  powers  another  com- 
pany has  no  concern,  and  no  right  to  Inter- 
mend  le. 

For  the  proper  government  of  their  own  sub- 
ordinates the  defendant  companies  have  for- 
bidden their  agents  to  receive  commissloiu  from 
other  companies,  and  directed  them  not  to  sell 
tickets  over  rf>ad«  of  companies  that  refuse  to 
recognize  this  corporate  authority,  bat  Insist 
on  subsidizing  the  agents.  In  these  directions 
;  the  defendsnts  have  not  transcended  their 
1  reasonable  rights.    One  person  or  corporation 


1887. 


Chicago  &  A.  R.  R.  Co.  v.  Pennsylvania  Co. 


861 


has  no  right  to  interfere  with  the  employees  of 
ftoother,  and  the  statate  does  not  disturb  this 
old  and  sound  principle. 

The  defendants  might  rest  upon  their  right 
to  control  the  official  conduct  of  their  own 
agents.  But  they  go  further  and  show  by  ev- 
idence the  practical  effects  of  commissions, 
and  that  their  natural  and  usual  tendencies  are 
to  a  rariety  of  abuses.  A  witness  of  experi- 
ence and  large  opportunities  for  observation 
testified  as  follows: 

*'It  is  in  the  articles  of  the  organization  of  the 
Pennsylvania  Company,  and  I  believe  in  the 
organization  of  the  Pennsylvania  Railroad, 
that  any  officer,  no  matter  who,  from  presi- 
doit  down,  shall  not  be  permitted  to  receive 
any  comi>ensation  from  any  other  corporation 


complished  by  paying  an  agent  commissions 
by  different  companies  if  he  has  already  a  full 
salary  from  the  company  which  employs  himf 
testified:  "  I  should  say  to  induce  nim  to  sell 
their  tickets  in  the  first  place,  and  the  next 
place  to  explain  the  routes  which  lead  from 
one  city  to  another,  and  that  he  may  be  able  to 
make  himself  advantageous  to  the  passenger 
who  is  in  New  York  City  who  is  not  posted  on 
the  routes  west  of  Chicago." 

The  claim  of  the  complainants  was  stated  by 
their  counsel  as  follows:  *'  We  simply  claim 
that  we  have  the  richt  to  pay  anybody  for 
services  rendered,  and  that  we  have  the  right 
to  determine  whether  it  shall  be  by  salary  or 
commissions." 

The  scope  of  the  complainants'  position  is 


without  a  resolution  of  the  board  of  directors  I  clearly  presented  by  these  statements.    It  is 


to  that  effect;  and  all  the  salaries  and  compen 
lation  so  received  are  required  to  be  cover- 
ed into  the  treasury  of  the  Pennsylvania  Com- 
nany  and  accounted  for.  This  is  done  simply 
for  the  reason  that  we  do  not  believe  any  rail- 
road company  can  properly  conduct  its  affairs 
when  it  perinits  its  agents  and  employees  to  re- 
ceire  compensation  for  doing  the  same  service 
for  other  companies.  We  know  we  had  in  our 
examination  of  this  matter  found  Uiat  some  of 
our  ticket  agents  were  receiving  a  greater 
amonnt  of  commissions  from  foreign  railroad 
companies  than  we  were  paying  them  salaries, 
aad  instead  of  being  our  employees  they  were 
the  employees  of  the  other  railroad  companies, 
and  so  far  as  our  company  was  concerned  we 
lost  control  of  them  entirely." 

He  further  testified^  that  the  commissions 
were  paid  for  two  purposes:  one  was  for  the 
purpose  of  inducing  the  agent  to  sell  tickets 
over  lines  which  paid  the  commission,  by 
paying  him  a  sum  of  money  for  so  doin^,  and 
to  large  a  sum  as  would  enable  him  to  pay 
a  portion  of  it  to  the  party  whose  traffic  he 
wished  to  obtain. 

Another  witness  testified  that  he  had  per- 
sonal knowledge  of  a  ereat  many  cases  too 
anmerous  to  be  cited  where  ticket  agents  had 
divided  the  commission  with  the  passenger, 
thereby  constituting  a  different  fare  for  the 
same  ticket  for  the  same  company;  that  con- 
necting lines  ^ve  agents  of  initial  companies 
orders  to  divide  these  commissions,  contrary, 
io  a  great  many  cases,  to  the  orders  of  the 
company  by  which  the  agents  were  employed; 
that  these  commissions  had  been  for  base  pur- 
poses and  to  demoralize  the  agents. 

A  practice  capable  of  producing  and  having 
a  tendency  to  produce  results  thus  described, 
cannot  be  reasonable  or  proper,  and  a  railroad 
company  Is  fully  Justified  in  the  use  of  all  law- 
ful precautions  to  protect  itself  and  its  agents 
against  such  invasions  of  its  corporate  author- 
i^  and  of  its  business  morality.  Accordine 
to  the  testimony  the  defendants  are  supported 
ia  their  position  on  this  question  by  a  very 
large  majority  of  connecting  roads  showing  a 
dedded  preponderance  of  opinion  against  the 
practice. 

The  complainants  insist  that  the  payment  of 
commissions  is  only  additional  compensation 
for  services  rendered  by  the  agents,  and  that 
thef  have  the  right  to  pay  them. 

An  officer  of  one  of  the  complainants  in  an- 
swer to  the  question,  What  object  is  to  be  ac- 
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the  distinct  assertion  of  a  right  of  one  corpo- 
ration to  employ  and  pay,  for  its  own  interests, 
an  official  servant  of  another  corporation  to 
which  his  service  is  primarily  and  exclusively 
due.  A  theory  of  this  character  ought  not  to 
be  and  is  not  recognized  in  business  affairs,  or 
in  official  life.  A  divided  service  between 
many  mastere  cannot  be  satisfactory  to  any, 
and  as  a  rule  is  injurious  to  the  person  so  em- 
ployed. 

It  follows  from  these  views  that  the  defend- 
ant companies,  in  prohibiting  their  aeents  from 
receiving  commissions  and  in  refusing  to  sell 
through  tickets  over  the  roads  of  complain- 
ants, while  they  insist  on  paying  commissions 
to  defendants'  agents,  have  not  contravened 
the  provisions  of  the  Act.  The  defendants 
reasonably  and  fairly  offered  to  afford  all  rea- 
sonable, proper,  and  equal  facilities  for  the 
receiving  and  delivering  of  passengers  to  and 
from  their  several  lines  and  those  connecting 
therewith,  and  did  not  discriminate  in  any  re- 
spect between  such  connectine  lines.  In  re- 
quiring the  cessation  of  commissions  to  their 
agents,  when  entering  into  business  arrange- 
ments with  connecting  roads,  the  defendants 
only  demanded  what  was  reasonable  and 
proper;  and  the  complainants,  by  their  refusal 
to  refrain  from  paying  commissions  on  tickets 
issued  by  defendants,  voluntarily  excluded 
themselves  from  the  reasonable,  proper,  and 
equal  facilities  offered  to  them  in  common 
with  all  other  connecting  lines. 

The  complaints  in  ttuu  several  proceedings 
must  therefore  he  dismissed. 

All  concur  except  Morrison,  Commissioner, 
who  delivered  the  following  dissenting  opinion: 

The  same  question  is  made  in  these  several 
cases  which,  for  convenience,  may  be  consid- 
ered as  presented  in  the  case  of  the  Chicago  & 
Alton  REiilroad  Company  against  the  Pennsyl- 
vania Company. 

At  Chicago  these  companies,  complainant 
and  defendant,  occupy  the  same  depot  with 
the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  a  competitor  of  the  Chicago  &  Al- 
ton Road  for  Chicago  and  Kansas  City  busi- 
ness. 

Before  the  "Act  to  Regulate  Commerce"  was 
passed,  the  Pennsylvania  Company  was  accus- 
tomed to  sell  through  tickets  over  its  line,  and 
the  lines  of  both  the  Chicago  &  Alton  and 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
panies. Up  to  that  time  it  had  been  the  cus- 
tom of  railroad  companies,  including  the  par- 
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ties  to  this  suit,  4nd  the  said  Chicago,  Bur- 
liDgton  A  Quiocy  Compaoy,  to  oifer  and  to 
pay  commissioDS  for  the  sale  of  tickets  over 
their  lines.  After  the  enactment  of  the  said 
Law,  the  defendant,  assuming  the  payment  of 
such  commissions  to  be  in  conflict  therewith, 
refused  to  continue  the  sale  of  tickets  over  such 
of  its  connecting  lines  (including  the  complain- 
ant's), as  might  continue  to  pay  or  oifer  to  pay 
commissions.  These  conditions,  upon  which 
the  defendant  woold  continue  the  sale  of  com- 

{>lainant*s  tickets,  appear  above  in  the  circular 
etter  of  March  15,  1887,  clauses  4  and  5, 
and  to  which  defendant  made  its  request  for 
prompt  replr,'*topreTentinconTenience  to  the 
traTellng  public." 

The  Chicago  A  Alton  Company  refused 
compliance  with  these  conditions  and  contin- 
ued to  offer  commissions  to  the  agents  of  other 
companies,  including  the  agents  of  the  defend- 
ant. The  defendant  continued  in  its  refusal 
to  sell  through  tickets  over  complainant's  line. 
The  Chicago,  Burlington  &  Quincy  Company, 
while  continuing  to  oifer  commissions  to  the 
agents  of  other  companies  than  the  defendant, 
assented  to  the  conditions  of  the  defendant, 
and  the  defendant  continued  the  sale  of  through 
tickets  OTer  the  line  of  the  Chicago,  Burling- 
ton &  Quincy  Company. 

These  facts  are  undisputed  and  they  present 
the  simple  question,  whether  a  common  car- 
rier, subject  to  the  provisions  of  said  Act,  may 
withhold  from  a  railroad  company  and  those 
who  wish  to  use  it.  the  same  equal  facilities 
for  the  "  interchange  of  traffic,*'  and  "  for- 
warding and  deliTery  of  passenffers  and  prop- 
erty," loforded  to  a  oompetinff  line  and  those 
who  use  it,  until  the  prescribea  line  shall  prom- 
ise not  to  offer  or  pay  commissioni  to  the 
agents  of  the  company  exacting  such  promise. 

The  provision  in  the  third  section  or  the  In- 
terstate Law,  fixing  the  duties  of  companies 
operating  connecting  lines,  sairs: 

'*  EveiT  common  carrier  subject  to  the  pro- 
visions or  this  Act  shall,  according  to  thdr  re- 
spective powers,  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traf- 
fic between  their  respective  lines,  and  for  the 
receiving,  forwarding,  and  deliverr  of  passen- 

Cand  property  to  and  from  thdr  several 
I  and  those  connecting  therewith.** 

By  this  provUion,  the  operation  of  through 
Mnes  with  through  ticketing  and  checking  of 
baggage  would  seem  to  be.  not  a  matter  of 
agency  or  agreement  dependent  on  the  volun- 
tary action  of.  or  contract  between  railroad 
companies,  but  a  public  duty  imposed  by  law. 
So  the  English  Statute  on  the  same  subject  is 
construed,  and  our  statute  is  substantiaUy  the 
English  Statute  of  1804.  as  amended  in  1878. 
citM  in  the  report  of  Uie  Conunission  above. 
With  the  Bnfflish  statutes  the  English  interpre- 
tation of  their  meaning  becomes  important  by 
a  familiar  rule  of  construction.  And  this  view 
is  supported  by  the  7th  section  of  the  Act  to 
Reffulate  Commerce,  the  obvious  meaning  of 
which  Is  that  connecting  lines  are  to  be  treated 
as  continuous  or  through  lines  for  the  pur- 
poses of  commerce  "among  the  several  States." 

The  answer  of  the  defendant  avers  that  **It 
Is  resdy,  and  has  been  since  the  0th  of  April. 
1887,  to  instruct  its  agents  to  sell  tickets  over 
oomplaiaant's  railway,  and  to  afford  the  com- 


plainant e^ual  facilities  with  other  railway 
companies  m  this  respect,  provided  the  com- 
plainant will  cease,  as  other  companies  have 
ceased  (includina^  the  Chicago.  Burlington  A 
Quincy  Railroad  Company),  to  offer  and  to 
pay  commissions,  bribes  or  mtuities  to  re- 
spondent's agents  for  the  sale  of  tickets. "  The 
defendant  here  virtually  admits  its  refusal  to 
sell  tickets  over  complainant's  line  to  be  a  re* 
fusal  of  equal  facilities,  and  has  admitted  it  by 
conceding  it  to  others.  It  should  not,  there- 
fore, be  allowed  to  deny  the  same  equal  facili- 
ties to  complainant 

But,  waiving  the  question  whether,  under 
the  above  clause  of  section  8  of  said  Act.  it  ia 
the  duty  of  carriers  subject  to  the  provisiona 
of  said  Act,  to  furnish  to  the  traveler  who  de- 
mands and  is  ready  to  pay  for  it  a  through, 
ticket  as  a  ''reasonable  facility,"  yet  it  can 
hardly  be  questioned  tliat  if  the  carriers  of  the 
country  choose  to  do  so  as  to  one  connecting 
line,  it  must  do  so  as  to  others.  A  commoa 
carrier  may  not  make  discriminations  whereby 
it  will  afford  A  a  facility  if  he  will  take  the 
Chicago,  Burlington  A  Quincy  Road,  and  deny 
it  to  B  because  he  will  take  the  Chloigo  A  Al- 
ton Road.  And  this  is  precisely  what  the  de- 
fendant insists  it  nuy  lawfully  do. 

The  defendant  rests  the  refusal  to  afford  the 
same  eaual  facilities  to  the  complainant  and  to 
those  who  travel  over  complainant's  line  whick 
defendant  affords  to  the  Chicago,  Burlington 
A  Quincy  Company  and  thoae  who  travel  over 
its  line,  on  the  refusal  of  complainant  to  dia* 
continue  payment  or  the  offer  of  payment  of 
commlsdons  to  the  agents  of  other  lines.  In- 
cluding defendant's,  which  defendant  con- 
demns as  an  obiectionable  and  demoralizing 
Sractice.  and  which  it  diaracterixes  as  bribea 
isffuised  in  the  form  of  commissions.  It  al- 
reaoy  appears  that  the  defendant,  with  other 
common  carriers^  has  long  participated  In  tbla 
practice,  which  is  yet  very  general.  In  the 
said  Act,  pooling,  rebates,  drawbacks,  and  all 
unjust  discriminations  are  declared  to  be  lUe- 
gaf.  The  paying  or  offering  to  pav  oommla- 
sioni  on  the  sale  of  tickets  is  not  In  the  ten 
or  more  years  of  the  interstate  congresaloDal 
contests  these  oommisssons  were  not  men- 
tioned in  any  bill  presented  or  report  made  to 
the  House  or  Senate.  But  independent  of  the 
legality,  or  anv  question  of  domestic  policy  aa 
to  payment  or  commissions  between  the  com- 
panies whose  roads  make  connecting  lines,  the 
public,  or  so  much  of  the  public  as  may  desire 
to  travel  over  complainant  s  line.  Is  entltied  to 
that  reasonable  and  equal  faclUtv  afforded  to 
those  who  seek  the  competing  line.  It  Is  no 
answer  to  the  public  desirous  of  using  railways 
as  a  continuous  line  that  there  are  olffefencea 
as  to  the  rights  of  companies  among  them- 
selves. Anaso  the  law  is  declared  in  the  case 
of  Ilammans  v.  O.  W.  R.  4  TL  A  Can.  Traf. 
Cases,  181. 

In  any  view  of  the  case  it  seems  to  me  that 
the  deundant  must  sell  throush  tiokela  to 
those  who  want  them  over  the  Chicaco  A  Alton 
Road,  as  it  does  over  the  Chicago,  Burlingtoo 
A  Quincv.  And  I  dissent  from  the  views  of 
my  associates  with  greater  diffidence,  for  the 
reason  that  this  question  Is  presented  tKHh  aa 
a  question  of  law  and  of  railroad  ethics  or 
morals.    I  would  not  willingly  delay  any  re- 
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fonn  In  railroad  administration,  nor  hinder  the 
defendant  in  any  well  meant  effort  to  reform 
itself,  which  is  the  measure  of  its  present  ef- 
fort, for  it  only  exacts  from  companies  with 
connecting  lines  that  they  shall  discontinue  the 
olTer  of  commissions  to  its  own,  while  they 
offer  them  to  the  agents  of  all  other  companies. 
The  payment  of  commissions  may  be  subject 
to  such  abuses  as  to  demand  discontinuance; 
bat  until  declared  illegal,  they  should  not  be 
made  to-ezcnse  common  carriers  from  the  per- 
formance of  obligations  to  the  public,  to  en- 
force which  obligations  was  the  object  of  the 
law  creating  this  Commission. 


PROVIDENCE  COAL  CO. 

V, 

PROVroENCE  &  WORCESTER  R.  CO.* 

L  Defendant  railway  company  published 
a  tarlir  containing  the  following :  '  Tor 
the  purpose  of  facilitating  qmck  dis- 
paten  of  the  coal  cars  of  tms  company, 
a  diae«»iint  of  10  per  cent  will  be  made 
from  the  following  rat-es,  to  any  person, 
finn  or  company,  who  shall  receiye  con- 
•i^naienta  of  eoal»  In  any  one  year» 
amounting  to  80»000  tons  or  upwards, 
at  any  one  station  on  the  line  of  this 
road.  Quick  dispatch  to  be  construed 
asinuneoiate  unfoculing  of  coal  on  its 
arrival  at  destination."  Defendant 
claimed  that  this  discount  waa  offered 
to  secure,  and  was  conditioned  upon, 
quick  dispatch  in  unloading  its  coal  cars, 
and  that  it  was  a  reasonable  regulation 
for  the  proper  conduct  of  its  business. 
Held, 

(a)  That,  by  the  wording  of  the  offer, 
**<[aiek  dispatch*'  was  not  made  a  eon- 
dHion  of  tne  olTert  and,  therefore,  it 
cannot  be  supported  on  that  ground. 

(6)  That  even  if  **quick  dispatch"  were 
made  a  condition  of  the  discount,  such 
offer  would  have  neither  justice  nor  rea- 
son to  support  it,  as  its  limitation  to 
consignees  receiving  a  si>ecified  number 
of  tons  would  be  an  nnjust  discrimina- 
tion* 

{e)  That  the  offer  of  discount  cannot  be 
supported  on  the  consideration  of  quan- 
Utjf  on  the  analogy  of  the  distinction 
usually  made  in  ordinary  business  trans- 
actions, between  wholesale  and  retail 
dealers. 

1  Defendant  railway  company  has  two 
lines  of  nearly  equal  length,  one  start- 
ing fron^  Providence  and  the  other 
frontft  East  Providence*  which  unite  at 
Tidley  Falls,  whence  the  main  line  runs 
into  Massachusetts.  The  rate  charged 
hv  defendant  on  coal  shipped  at  Prov- 
idence is  the  same  as  on  coal  shipped 
at  East  Providence  as  far  as  Valley 
Falls  and  the  next  station,  but  beyond 
that  point  the  rate  oncoaii^om  Prov- 
idence is  ten  cents  per  gross  ton  more 
than  on  coal  from  £ast  Providence. 
Held. 

afUe,31j6. 
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(a)  Thattbis  is, an  unjust  discrimina- 
tion; that  if  it  is  fair  and  reasonable  for 
the  defendant  to  make  the  char^  to 
Valley  Falls  from  the  two  termini  the 
same,  there  can  be  no  justification  for 
making  different  rat^s  to  stations  be- 
yond, based  on  the  fact  that  the  coal 
comes  from  one  terminus  rather  than 
from  the  other. 

(b)  That  the  evidence  fails  to  support 
the  contention  of  defendant  that  the  ex- 
tra rate  upon  coal  received  at  Provi- 
dence is  only  a  fair  equivalent  for  the 
additional  cost  of  handling  it  there. 

(e)  That  under  all  the  circumstances  it 
is  not  admissible  for  defendant  to  impose 
upon  its  patrons  at  Providence,  whose 
investments  were  made  before  tne  East 
Providence  line  was  constructed,  an  ad- 
ditional charii^e  because  of  the  In- 
convenience attending  the  transaction 
of  its  business  at  that  station  and  for 
which  they  are  in  no  way  responsible. 

$•  The  defendant  railway  company  had 
for  some  time  paid  the  cost  of  hauling;^ 
coal  shipped  by  complainant,  firom 
complainant's  wharf  to  defendant's 
freight  station  in  Providence,  without 
any  contract  obligation  to  that  effect, 
but  now  refuses  so  to  do.  Held,  thai 
defendant  can  not  be  compelled  to 
continue  paying^  for  such  hauling^; 
that  what  defendant  did  for  a  time 
as  a  favor  or  by  way  of  encouragement, 
it  might  discontinue  at  pleasure^  ana 
that  there  is  nothing  in  the  nature  of  a 
binding  usage  about  it. 

(DcoidedJuly  28, 1887.) 

Rbpobt  Ain>  Opinion  of  thb  Commission. 

Cooley*  Chairman: 

The  complainant  in  this  case  is  acopaj^nership 
composed  of  Henry  C.  Clark  and  another,  do- 
ing business  as  dealers  in  coal  at  Providence, 
Rhode  Island. 

The  petition  by  which  this  proceeding  was 
commenced  avers  that  complainant  has  its  coal 
yards  and  wharves  and  place  of  business  upon 
what  is  known  as  the  Dorrance  Street  Wharf 
estate  upon  the  westerly  side  of  the  Providence 
River,  and  lying  between  said  River  and  Dyer 
Street,  which  estate  is  owned  by  Henry  C. 
Clark,  and  in  the  purchase  and  Improvement 
of  which  he  has  expended  large  sums  of 
money  for  the  purpose  of  said  business. 

That  the  main  line  of  defendant's  road  ex- 
tends from  Providence  to  Worcester,  Massa- 
chusetts, but  it  has  also  a  branch  road  extend- 
ing from  its  tide  water  pier  and  wharf  estate 
in  East  Providence,  Rhode  Island,  and  con- 
necting with  its  main  line  at  Valley  Falls,  and 
also  a  branch  road  extending  from  its  main 
line  at  or  near  its  freight*  depot  in  Providence 
across  the  bridges  and  through  and  upon  Dyer 
Street  to  and  connecting  with  complainant's 
wharf  estate,  and  with  other  wharf  estates 
upon  the  westerly  side  of  the  said  river,  and 
another  branch  rond  extending  from  the  main 
line  at  or  near  its  said  freight  depot  across  the 
bridges  and  through  and  upon  South  Water 
Street  in  Providence,  and  connecting  with  the 
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wharf  estatflt  there,  upon  the  easterly  side  of 
the  river. 

That  said  Hennr  C.  Clark,  when  the  Dyer 
8treet  Hoe  of  said  Railroad  was  first  laid, 
acting  in  co- operation  with  defendant,  ex- 
pended large  sums  of  money  in  laying  rails 
upon  his  wharf  estate  and  in  making  switch 
tracks  connecting  the  same  with  said  street 
line,  and  has  also  made  further  expenditures 
since  in  maintaining  the  same,  to  accommo- 
date and  facilitate  Uie  transportation  of  coal 
and  other  merchandise  to  and  from  said  wharf 
estate  orer  the  roads  of  defendant. 

That  complainant  has  thus  the  facilities  for 
selling  coal  for  shipment  over  said  roads,  and 
for  delivery  at  the  various  stations  thereon,  if 
transportation  can  be  obtained  therefor  at  the 
same  rates  of  freight  that  coal  is  transported 
at  for  other  parties;  but  defendant  in  con- 
travention of  complainant's  rights  and  of  the 
provisions  of  tbe  Act  to  Regulate  Commerce, 
has  issued  a  tariff  of  freight  rates  for  coal  over 
its  road  which  practically  excludes  complain- 
ant and  many  others  from  selling  and  deliver- 
ing coal  over  and  upon  the  line  of  its  roads,  in 
that,  besides  making  uniust  discriminadon  in 
favor  of  shipments  consigned  to  its  East  Prov- 
idence wharf  by  receiving  such  shipments 
free  of  wharf  ace  there,  it  also  gives  undue 
and  unreasonable  preferences  and  advantages 
in  making  a  discount  or  rebate  of  10  per  cent 
to  any  person,  firm  or  corporation  who  shall 
receive  consignments  of  coal  in  any  one  year 
amounting  to  80,000  tons  or  upwards  at  any 
one  station  on  the  line  of  the  road;  it  being, 
as  complainant  avers,  well  understood  and 
known  that  there  is  but  one  person  on  the 
whole  line  of  the  road  who,  under  the  unjust 
discrimination  made  by  the  defendant  in  his 
favor,  has  ever  received,  or  in  future,  under 
tbe  unjust  discrimination  made  by  the  pub- 
lished tariir.  can  receive  80,000  tons  of  coal  in 
any  one  year  at  any  one  station  upon  the  road, 
namely:  a  dealer  at  Worcester  in  whose  favor. 
as  oompUinant  avers,  large  and  unjust  dis- 
criminations and  undue  advantages  in  rates  of 
freight,  drawbacks,  allowances  and  other  priv- 
ileges have  for  many  years  past  been  made  by 
defendant,  to  the  great  injurjr  and  loss  of  trade 
over  the  road,  not  only  by  complainant  but 
other  dealers,  and  at  timet  almost  to  their  en- 
tire exclusion  therefrom. 

That  the  tariff  of  published  rates  is  also  in 
contravention  of  sala  A<^  in  that  although  the 
distance  from  tbe  East  Providence  wharf  of 
defendant  to  Valley  Falls,  and  to  all  stations 
on  the  line  of  Its  road  above  Valley  Falls,  is 
greater  than  the  distance  from  Providence  to 
tbe  same  stations,  yet  the  rates  of  freight  to  all 
of  said  stations  which  are  above  Lonsdale  are 
greater  from  Providen6e  tlum  from  East  Prov- 
idence. 

Moreover,  all  persons,  including  complain- 
ant, shippiog  coal  over  said  street  lines  are 
obliged  to  pay  further  sums  for  street  hauling, 
so-call«Hl;  that  is.  for  hauling  for  the  distance 
between  their  wharves  and  the  freight  stations 
of  defendant  in  Providence,  which  street  haul- 
ing was  formerly,  and  as  complainant  claims 
should  now  be.  furnished  bv  defendant. 

The  petition  then  avers  the  making  of  ap- 
plications to  the  defendant  to  modify  and  cor- 


rect its  tariffs  and  the  failure  of  complain- 
ant*s  efforts  In  that  direction;  and  it  prays  that 
defendant  may  be  required  to  cease  and  desist 
from  its  unlawful,  unjust  and  unreasonable 
discriminations,  preferences  and  advantages 
aforesaid,  and  to  make  due  and  proper  repa- 
ration to  complainant  for  damages  sustalnea 

The  answer  admits  the  facts  stated  in  the 
petition  regarding  the  business  of  complain- 
ant, and  proceeds  to  say  that  as  to  the  branch 
railroad  on  Dyer  Street  and  South  Water  Street 
in  Providence,  defendant  owns  and  has  for 
many  years  maintained  railroad  tracks  on  said 
streets  for  the  benefit  of  complainant  and  oth- 
er  owners  and  dealers  thereon,   but  that  it 
owns  no  right  of  way  on  either  of  said  streeta; 
that  said  tracks  were  laid  by  permifuiion  of 
the  City  Council  of  Providence  which  controls 
the  mode  of  maintaining  and  using  the  same, 
and  claims  the  right  to  cause  the  tracks  to 
be  removed  upon  reasonable  notice  without 
compensation,  and  that  defendant  Is  unable  to 
use  steam  as  a  motive  power  on  said  tracks, 
and  cars  can  only  be  moved  thereon  by  ho>^e 
power,  the  tracks  constituting  what  Is  known 
as  a  street  or  horse  railroad.    Defendant  a<l- 
mlts    the  establishment  of   a  freight   tariff 
as  charged,  but  denies  that  anv  unjust  dis- 
crimination  Is  therebv  established  or  provideti 
for,  and  further  denies  that  only  one  person 
can  receive  the  benefit  of  the  discount  offered 
to  a  consignee  receiving  80.000  tons  of  coal 
within  a  year  at  any  one  station,  and  says 
It  has  reason  to  believe  that  within  the  present 
year  not  less  than  three  persons  will  be  entitled 
to  such  benefit. 

Defendant  further  denies  that  the  tariff 
makes  any  uniust  discrimination  in  rates  as  be- 
tween the  coal  taken  from  Providence  and  that 
taken  from  East  Providence  to  points  above 
Lonsdale,  and  says  that  Its  road  was  built  al- 
most whoUv  for  carrying  coal,  and  defendant 
was  compelled  by  the  City  of  Providence  to 
build  a  branch  to  East  Providence  bv  threats 
to  compel  the  defendant  to  remove  its  street 
tracks  and  so  prevent  It  from  receiving  coal 
at  tide  water,  and  that  the  lower  price  for  car- 
rying coal  over  said  branch  railroad  Is  right- 
ful and  just,  and  In  no  wav  involves  dlscrimi* 
nation  in  favor  of  one  consignee  and  against  an- 
other; that  owing  to  the  want  of  proper  facili- 
ties at  Its  station  In  Providence,  which  it  is 
unable  to  enlarge  without  the  permission  of 
the  city — which  refuses  to  grant  the  same- 
coal  cannot  be  received  at  and  carried  from 
that  station  at  the  same  price  as  from  East 
Providence,  and  that  the  alfference  In  the  rate* 
given  In  said  tariff  Is  not  sufl9clent  to  cover  the 
additional  expense  and  risk  Incurred  by  defeoii- 
ant  in  taking  coal  In  Providence  Instead  of  tak- 
ing it  at  Kdst  Providence. 

And  defendant  avers  that  all  its  charges  are 
Just  and  reasonable,  and  that  the  80.000  ton 
provision  is  so.  because  It  says  that  the  benefit 
thereof  Is  reciprocal,  inasmuch  as  the  con- 
signee entitled  to  a  rebate  on  the  said  provi^ 
Ion  must  have  supplied  all  the  iMSt  facilities 
for  the  speedy  handling  of  coal,  and  thereby 
ennhled  aef endant  to  nave  eipenM  of  iiandUng. 
hauling  and  delivering  his  coal,  etjual  to  the 
amount  of  the  rebate,  and  further  that  com- 
plainant by  selling  coal  to  the  con»!gn(.'es  aiay 
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entitle  itself  to  audi  rebate  and  therefore  is  not 
In  an  J  sense  injured  or  discriminated  against  by 
said  provision. 

The  case  was  heard  on  evidence  ^ken  in 
the  main  orally  at  the  hearing,  and  we  find  the 
facts  to  be  that  Mr.  Henry  C.  Clark,  the  sen- 
ior member  of  the  complaining  firm,  many 
years  ago  established  a  coal  yu^and  wharf  in 
the  City  of  ProTidence  and  on  Providence 
UiTer,  to  be  nsed  in  connection  with  the  trans- 
portation of  coal  over  the  road  of  defendant; 
ihat  the  cost  of  real  estate  and  improTcments 
for  that  purpose  has  been  a  quarter  of  a  million 
t*(  dollars;  that  the  complaioing  firm  is  now  in 
ihe  possession  and  occupancy  of  all  of  the  said 
real  estate  and  improvements  for  the  purpose 
tit  its  said  business;  that  the  said  coal  yards 
and  wharf  are  a  considerable  distance  from  the 
freight  station  of  defendant,  and  could  only 
be  reached  by  cars  over  rails  laid  by  defendant 
alone  the  streets  with  the  cooperation  of 
said  Henry  C.  Clark,  and  by  the  consent  of  the 
«ald  citv  authorities;  that  the  city  authorities 
have  allowed  cars  to  be  drawn  through  the 
streets  only  by  horse  power,  and  that  for  man  v 
yean  defendant  paid  the  expense  of  the  hand- 
ling of  cars  from  complainant's  yard  and  wharf 
10  defendant's  freight  station  in  rroridence  but 
nerer  contracted  to  do  so;  that  the  facilities  of 
defendant  for  transacting  its  freight  business  in 
Providence  have  long  been  unsatisfactory  and 
limited,  and  that  defendant,  to  obtain  better  f a- 
duties,  has  now  constructed  a  branch  road  con- 
necting with  its  main  line  at  Valley  Falls  six 
miles  from  the  Providence  Station  and  extend- 
ing from  Valley  Falls  seven  miles  to  a  terminus 
in  East  Providence  on  Providence  River  across 
from  a  little  below  the  wharf  of  complainant; 
that  defendant  since  the  construction  of  said 
branch  road  had  been  desirous  as  far  as  possible 
to  do  its  coal  business  over  such  branch  road, 
tad  thatitnow  ref  usesany  longer  to  be  at  the  ex- 
penseof  handling  coal  from  complainant's  wharf 
through  the  streets  to  its  Providence  Station. 
Defendant  lias  been  in  the  practice  of  offering 
a  discount  of  10  per  cent  on  the  freight  paid 
by  consignees  receiving  some  specified  quan- 
tity at  any  one  station  within  a  year,  begin- 
ning with  a  quantity  of  5,000  tons, which  was 
Increased  in  1886  to  20,000  tons,  at  which 
quantity  only  one  dealer,  whose  place  of  busi- 
ness was  Worcester,  earned  and  received  the 
disoocmt.  The  offer  in  the  tariff  taking  effect 
Ai^  4,  1887,  was  changed  as  to  quantity  and 
reads  as  follows: 

**For  the  purpose  of  facilitating  quick  dis- 
patch of  the  coal  cars  of  this  Company,  a  dis- 
count of  10  per  cent  will  be  made  from  the  fol- 
lowing rates,  to  any  person,  firm  or  corpora- 
tion, who  shall  receive  consignments  of  coal, 
in  any  one  year,  amounting  to  80,000  tons  or 
tipwutis,  at  any  one  station  on  the  line  of  this 
road. 

* 'Quick  dispatch  to  be  construed  an  imme- 
diate unlading  of  coal  on  its  arrival  at  desU- 
nation.'' 

There  was  no  reasonable  probability  when 
this  tariff  was  put  out  that  80,000  tons  would 
be  received  by  any  one  consignee  at  more 
than  three  places  on  defendant's  road;  and  it 
was  doubtful  if  the  quantity  would  be  received 
I7  any  other  station  than  at  Worcester,  and  it 
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would  probably  be  received  by  only  one  dealer 
there. 

In  the  tariff  of  rates  so  put  out  the  charge 
per  gross  ton  of  coal  from  Providence  and 
East  Providence  respectively  to  Valley  Falls 
was  made  sixty  cents;  to  Lonsdale  the  first 
station  above  it  was  six^-flve  cents;  but  to  the 
stations  further  on  a  difference  was  made  in 
favor  of  the  coal  shipped  from  East  Provi- 
dence, which  difference  to  all  towns  beyond 
the  Rhode  Island  Line  was  made  ten  cents  per 
gross  ton.  The  rate  for  Worcester  by  the 
£ast  Providence  Line  was  fixed  at  $1  a  ton. 
Complainant  endeavored  without  avail  to  se- 
cure a  change  in  this  tariff  which  should  place 
Providence  and  East  Providence  on  the  same 
footing,  and  also  to  have  the  offer  of  discount 
withdrawn;  that  offer  being  thought  to  dve  the 
dealer  at  Worcester,  who  mid  the  benefit  of  the 
offer  in  1886,  an  advantage  which  would  pre- 
clude complainant  doing  a  profitable  business. 
The  margin  for  profit  in  wholesale  dealings 
in  coal  is  now  very  small,  and  may  be  stat^ 
at  from  ten  to  fifteen  cents  per  ton. 

From  the  facts  as  here  found  the  first  ques- 
tion of  importance  that  arises  concerns  the  of- 
fer by  defendant  of  a  10  per  cent  discount  to 
any  person,  firm  or  corporation  who  within 
any  one  year  shall  receive  consignments  of 
coal  aggregating  80,000  tons  at  any  one  station. 
The  complainant  insists  that  this  is  unreason- 
able discrimination,  while  defendant,  on  the 
other  hand.  Justifies  the  offer  as  a  reasonable 
measure  of  policy  in  its  business. 

We  have  seen  above  that  the  published  tariff 
undertakes  to  state  the  ground  or  considera- 
tion on  which  the  offer  is  made.  It  is  "for  the 
purpose  of  making  quick  dispatch  of  the  coal 
cars"  of  defendant;  and  the  public  is  told  that 
*'quick  dispatch"  is  to  be  construed  an  imme- 
diate unloading  of  coal  on  its  arrival  at  desti- 
nation. The  defendant  gave  evidence  that 
this  immediate  unloading  of  cars  was  impor- 
tant, but  this  is  so  obvious  that  the  evidence 
was  scarcely  necessary.  It  was  entirely  ad- 
missible, therefore,  that  the  defendant  should 
mf^e  some  regulation  or  adopt  some  decisive 
measures  to  insure  the  quick  dispatch  which 
seems  to  have  been  in  mind  in  making  the  offer. 

When,  however,  we  look  at  the  terms  of  the 
offer,  we  perceive  immediately  that  although 
the  purpose  may  be  to  facilitate  quick  dispatch, 
the  offer  is  neither  expressly  nor  by  any  nec- 
essary implication  made  conditional  on  the 
quick  dispatch  being  facilitated.  It  seems  to 
be  expected  that  the  parties  who  accept  the 
offer  will  be  prompt  in  unloading  the  coal;  but 
they  are  put  under  no  obligation  to  do  so 
by  the  terms  of  the  bffer,  and  their  legal  duty 
in  that  regard  will  therefore  be  no  greater  than 
that  of  any  other  consignee  receiving  coal  over 
the  road.  No  promise  of  quick  dispatch  is 
exacted;  no  performance  Is  made  imperative. 
The  authorities  of  the  road,  in  making  the 
offer,  appear  to  have  expected  and  assumed 
that  any  customer  of  the  road,  to  the  extent 
indicated,  would,  as  a  matter  of  course,  and 
in  his  own  interest,  make  quick  dispatch,  and 
that  the  attaching  to  the  offer  of  any  condition 
to  that  effect  would  be  altogether  unnecessaiy. 
They  therefore  attach  none.  Such  being  the 
case,  it  follows  that  any  customer  of  the  road 
who  should  become  consignee  to  the  extent 
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8pecl6ed  would  thereby  perform  the  only 
condition  on  which  the  oifer  U  based,  so  that 
whether  the  expectation  of  quick  dispatch  was 
or  was  not  realized,  he  would  be  entitled  to 
claim  the  rebate.  No  failure  in  immediate  un- 
loading would  be  an  answer  to  a  claim  for  the 
discount,  when  the  discount  had  been  offered 
upon  another  and  distinct  condition  which  had 
been  fully  performed. 

The  answer  of  the  defendant,  no  more  than 
the  published  tariff,  shows  an  understanding 
on  the  part  of  the  railroad  officials  that  the  offer 
of  discount  is  conditional  on  quick  dispatch. 
By  that  pleading  we  are  told  that  "The  con- 
signee entitled  to  a  rebate,  under  said  provis- 
ion, must  hare  supplied  all  the  best  facilities 
for  speedy  handling  of  coal;"  but  it  is  not  pre* 
tended  or  intimatea  that  the  offer  requires  this, 
or  that  anything  more  than  the  interest  of  the 
consignee,  and  the  requirements  of  oonven- 
ience In  his  business  are  relied  upon  to  secure 
this  result  Whether  the  result  is  secured  or 
not  the  promise  is  left  to  stand  on  the  sinsle 
condition  of  quantity;  and  when  the  quantity 
is  reached,  the  promised  discount  is,  by  the 
terms  of  the  offer,  due.  And  this  very  re- 
markable consequence  might  possibly  follow 
if  several  persons  should  endeavor  to  earn  the 
discount,  namely:  tliat  while  a  consignee  who 
had  received  the  necessary  quantity,  but  had 
been  blamably  negligent  In  unloading,  might 
then  demand  and  receive  the  rebate,  anotner 
who  had  endeavored  to  reach  the  quantitv,  but 
had  fallen  somewhat  short,  but  who  all  the 
year  had  been  prompt  and  punctilious  in  mak- 
ing quick  dispatch,  could  have  no  benefit 
whatever  in  complying  with  the  only  considera- 
tion on  which  tne  rebate  is  professedly  sup- 
ported, and  for  which  It  purports  to  be  onereo. 

It  is  very  manifest  from  this  statement,  and 
from  the  illustrmtion  of  what  might  naturallv 
happen,  ^at  the  pretended  coiuideration  is 
purely  imaginary,  and  that  the  promise  of  a 
discount,  so  far  as  regards  the  consideration 
on  which  it  purports  to  be  based,  is  deceptive 
and  misleading.  The  published  tariff  is  cal- 
culated and  intended  to  lead  the  public  to  sup 
poee  that  the  offer  Is  based  upon  a  oonsidera- 
uon  of  quick  dispatch.  But  in  fact  the  ouick 
dispatch  has  no  necessary  connection  witn  the 
offer;  it  Is  put  forth  as  something  confidently 
expected  because  of  the  offer,  but  it  is  not  re- 
quired or  indsted  upon.  The  defendant  has 
therefore  failed,  both  in  iu  published  tariff 
and  in  Its  answer,  to  show  any  ground  on 
which  its  offer  can  be  supported;  the  mere  ex- 
pectation of  a  quick  dispatch  while  at  the  same 
time  such  dispatch  is  not  required,  being  no 
ground  whatever. 

If  we  look  Into  the  evidence  with  a  view  to 
satisfy  ourselves  whether  anv  such  offer  of  dis- 
count could  reasonably  and  lawfully  have  been 
made  on  an  express  condition  of  quick  dis- 
patch, we  shall  nave  no  difficulty  in  perceiving 
that  any  such  conditional  offer  would  have 
had  neither  Justice  nor  reason  in  support  of  it. 
The  evidence  in  the  case  shows  beyond  ques- 
tion what  Indeed  ooounon  observation  would 
teach  us  without  other  proof:  that  a  partv  re- 
ceiving a  much  smaller  quantity  than  80.000 
tons,  can  comply  with  a  ooodillon  of  quick  dis- 
patch as  promptly,  fully  and  complelelv  as  can 
any  laiqger  dealer.    If  therefore  a  discount 


were  to  be  offered  in  order  to  insure  quick  dis- 
patch, a  discrimination  which  should  so  limit 
the  offer  that  a  part  of  those  who  could  and 
might  desire  to  accept  it  would  be  excluded 
from  its  benefits,  would  for  that  very  reason 
be  unjust  and  indefensible.  Tlie  discount  la 
this  case  must  consequently  be  held  support- 
able neither  on  the  published  offer,  nor  on  the 
statement  In  the  answer,  nor,  so  far  as  tlM  con- 
sideration  Is  concerned,  on  the  evidence;  and 
unless  some  other  support  can  be  found  for  it, 
it  must  be  adjudged  IllegaL 

On  the  argument  an  effort  was  made  to  tip- 
hold  the  discrimination  on  a  consideration  of 
quantity  merely;  the  consignee  who  should 
receive  more  tlian  80,000  tons  in  a  year  at  any 
one  station,  being  likened  to  a  purchaser  of 
goods  at  wholesale,  and  the  consignee  who  re- 
ceived a  lesser  amount  being  compared  to  a 
purchaser  at  retail.  It  was  said  that  a  distinc- 
tion in  price  Is  universally  made  hb  between 
these  two  classes  of  customers,  and  that  dis- 
tinction would  be  as  reasonable  In  the  case  of 
purchasers  of  railroad  service  as  in  that  of  pur- 
chasers of  cloths  or  lumber. 

One  difilculty  with  this  argument  is  that  it 
is  an  afterthought  The  de&dant  has  pub- 
licly selected  the  ground  on  which  It  win  base 
the  discrimination  proposed,  and  has  published 
It  In  a  paper  required  of  It  by  law  for  the  pur- 
poses of  general  Information.  It  would  be  en- 
tirely admissible  for  defendant  to  change  ita 
ground  in  making  a  new  offer;  but  the  offer 
now  under  consloeratlon  must  stand  or  fall,  on 
the  ground  selected  for  it 

But  If  this  defendant  should  attempt  to  make 
a  new  offer  based  upon  quantity  merely,  the 
analogy  between  the  case  and  that  of  wholeaale 
and  retail  purchasers  of  merchandise  would 
not  be  found  to  be  very  close.  The  wholesale 
dealer  is  allowed  oonoessions  In  prices  because 
his  transactions  In  proportion  to  the  amount 
purchased  are  fewer  In  number,  they  take  less 
of  the  time  and  attention  of  the  seUer,  and  It 
costs  him  very  much  less  to  make  them.  It  la 
perfectly  reasonable  that  these  facts  should  be 
taken  into  account  In  making  bargains.  But 
there  Is  no  certainty,  and  scarcely  any  prob- 
ability that  the  dealer  who  receives  80.000  Uma 
of  coal  at  some  one  station  within  a  year  wfll 
make  his  business  cost  less  to  the  raOroad  com* 
pany  in  proportion  to  quantity  than  the  dealer 
who  receives  95.000  tons  only,  or  90.000.  or 
half  that  quantity.  Indeed,  tne  selection  of 
80.000  tons  as  the  test  of  what  shouki  be  con- 
sidered wholesale  business  would  obviously  be 
purely  arbitrary,  as  also  would  be  the  naming 
of  any  other  considerable  quantity,  say  5.006, 
or  15.000.  or  50.000.  The  selection  of  any  one 
of  these  quantities  could  be  defended  on  a  dis- 
tinction between  wholesale  and  retail  dealinga 
as  logicallv.  If  not  as  plausibly,  as  that  of  any 
other;  and  the  evidence  In  this  case  shows  that 
defendant  In  years  past  has  based  Its  offer  of 
discount  on  a  receipt  of  consignments  much 
below  the  80.000  ions  now  required.  The  quan- 
tity named  Uuit  year  was  90.000  tons;  so  that 
on  the  argument  now  advanced  what  was 
wholesale  W  year  Is  retail  this. 

A  distinction  in  rates  as  between  car  loads 
and  smaller  qtiantlties  is  readily  understood 
and  appreciated;  but  no  such  distlnctloo  Is 
made  In  this  offer,  and  a  customer  of  the  road 
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who  shoald  receive  all  his  coal  by  car  load  or 
«Teii  hy  train  load  would  be  excluded  if  he  fell 
short  in  quantity.    And  some  possible  results 
of  the  offer  might  be  utterly  inconsistent  with 
considerations  acted  upon  in  wholesale  trade. 
If  a  consignee,  for  example,  earns  the  rebate  by 
reoeiTinff  80,000  tons  at  a  station  to  which  the 
freight  Is  a  dollar  a  ton,  he  pavs  but  $27,000 
for  the  transportation;  but  his  rival  at  the 
same  place  who  reaches  to  29,000  tons  only, 
must  pay  for  a  less  service  presumptivelv  ac- 
complished at  less  cost,  and  which  is  of  less 
▼aloe  to  him,  $2,000  more.    Such  a  result 
could  not  x)ossibly  be  defended.    The  one  con- 
eignee  would  be  a  wholesale  dealer  as  much  as 
the  other,  and  common  sense  would  pronounce 
unhesitatingly  that  if  the  larger  charge  for 
carrping  the  smaller  quantity  was  reasonable, 
the  discount  to  the  other  dealer  must  be  with- 
out any  just  or  reasonable  support. 

But  when  a  question  of  rebates  or  discounts 
is  under  consideration,  it  might  be  misleading 
to  consider  them  in  the  light  of  the  principles 
which  merchants  act  upon  in  the  case  of  whole- 
sale and  retail  transactions.  There  is  a  very 
manifest  difficulty  in  applying  those  principles 
to  the  conveniences  which  common  carriers 
furnish  to  the  public,  a  difficulty  which  springs 
from  the  nature  of  the  duty  which  such  car- 
riers owe  to  the  public.  That  duty  is  one  of 
entire  partiality  of  service.  The  merchant  is 
under  no  corresponding  duty,  and  may  make 
his  rules  to  suit  his  own  interest,  and  discrim- 
inate as  he  pleases.  There  is  no  occasion  to 
ealarffe  upon  this  now. 

A  discrimination,  such  as  the  offer  and  its  ac- 
ceptance by  one  or  more  dealers  would  create, 
must  have  a  necessarv  tendency  to  destrov  the 
business  of  small  dealers.  Under  the  evidence 
in  the  case  it  appears  almost  certain  that  this 
destruction  must  result,  the  margin  for  profit 
on  wholesale  dealinffs  in  coal  being  very  small 
The  discrimination  h  therefore  necessarily  un- 
just within  the  meaning  of  the  Law.  It  can- 
not be  supported  by  the  circumstance  that  the 
off^  is  open  to  all;  for  although  made  to  all,  it 
is  not  possible  that  all  should  accept.  More- 
OTer,  in  testing  such  a  discrimination  we  must 
consider  the  principle  by  which  it  mnst  be 
supported;  and  the  principle  which  would 
support  a  80,000  ton  limitation  would  support 
one  of  60,000  or  100,000  equally  well;  the 
quanti^^  named  would  be  arbitrary  in  any 
case.  It  might  easily  be  so  high  as  practicably 
to  be  open  to  the  largest  dealer  only.  A  rail 
road  company,  if  allowed  to  do  so,  might  in  this 
way  hand  over  the  whole  trade  on  its  road  in 
some  necessary  article  of  commerce  to  a  single 
dealer;  for  it  might  at  will  make  the  discount 
equal  to  or  greater  than  the  ordinary  profit  in 
the  trade;  and  competition  by  those  who  could 
not  get  the  discount  would  obviously  be 
then  out  of  the  question.  Bo  extreme  a  case 
would  not,  however,  be  needful  to  show  the 
inadmissitdlity  of  such  a  discount  as  is  here 
offered;  the  injustice  would  be  equally  mani- 
fest if  several  aealers  instead  of  one  were  able 
to  accept  the  offer.  A  railroad  company  has 
no  right,  by  any  discrimination  not  groimded 
in  reason,  to  put  any  sinsle  dealer,  whether 
a  large  deal^  or  a  small  d^er,  to  any  such 
destructive  disadvantage. 
In  what  is  said  above  we  do  not  mean  to  be 
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understood  as  intimating  that  defendant  is  not 
saved  something  in  cost  and  in  labor  by  hav- 
ing the  coal  carried  by  it  received  in  large 
quantities  by  single  consignees.  On  the  con- 
trary, we  readily  agree  that  its  service  for  large 
dealers  is  somewhat  less  in  proportipn  to  quan- 
tity of  freight  transported  than  is  the  like  serv- 
ice performed  for  small  dealers.  We  also 
agree  that  defendant  may  therefore  seem  to 
have  an  interest  in  restricting  its  dealings  so 
far  as  possible  to  large  dealers.  But  this  is  an 
interest  that  can  only  be  consulted  and  acted 
upon  in  strict  subordination  to  the  rules  of 
law;  and  one  of  the  most  important  of  those 
rules  is  that  in  any  discrimination  between 
dealers  justice,  if  not  a  paramount  considera- 
tion, shall  at  least  be  kept  in  view.  The  car- 
rier cannot  regard  its  own  interests  exclusively 
— ^if  it  couidi  ft  might  at  pleasure,  by  methods 
easily  available,  drive  all  small  deiuers  off  its 
line,  and  center  the  whole  trade  in  a  few 
hands.  The  state  of  things  that  would  result 
might  be  altogether  for  its  interest  and  con- 
venience, since  it  would  then  have  fewer  cus- 
tomers to  deal  with  and  fewer  transactions  for 
the  same  aggregate  trade ;  but  the  wrong  would 
be  fiagrant.  The  case  suggested  is  more  ex- 
treme than  the  one  before  us,  but  the  wrong 
is  sufficiently  palpable  here.  And  without 
further  comment  on  this  branch  of  the  case  it 
will  be  sufficient  to  repeat  that  when  the  de- 
fendant makes  an  offer  of  discount  or  rebate 
based  on  the  80,000  ton  limit,  the  limitation  is 
unreasonable  and  unlawful,  because  neces- 
sarily resulting  in  unjust  discrimination. 
There  is  nothing  in  the  showing  in  this  case  to 
justify  the  fixing  of  a  limitation  as  the  around 
of  rebate  at  any  specified  quantity;  and  there- 
fore if  the  discount  is  paid  to  one  dealer,  the 
payment  will  be  evidence  of  the  right  of  all 
other  dealers  to  a  like  and  proportionate  dis- 
count. 

A  further  question  of  importance  concerns 
the  difference  in  defendant's  rates  on  coal 
shipped  to  stations  on  its  main  line  from  Provi- 
dence and  East  Providence  respectively.  The 
facts  important  to  an  understanding  of  this 
question  are  that  defendant's  road  was  first 
constructed  from  Providence  through  Valley 
Falls  to  Worcester,  and  that  complainant,  at 
very  great  expense  to  its  members,  provided 
itself  with  land  and  all  necessary  requirements 
for  carrying  on  extensive  dealings  in  coal  near 
the  terminus  of  defendant's  road  in  Providence, 
and  by  co-operation  with  it  secured  tracks  into 
its  yards  and  to  its  dock.  But  defendant's  ac- 
commodations at  Providence  were  limited  and 
could  not  be  enlarged  unless  at  great  expense; 
the  city  authorities  it  is  said  were  disposed  to 
interpose  obstacles  to  such  use  of  the  city 
streets  for  railroad  service  as  was  essential,  and 
defendant  found  it  necessary  to  construct  a 
new  line  from  Valley  Falls  to  East  Providence, 
where  ample  accommodations  were  secured, 
and  where  its  business  could  be  more  conven- 
iently and  cheaply  conducted.  The  distance 
from  Providence  to  Valley  Falls  is  six  miles 
and  from  East  Providence  seven.  Coal  trains 
are  made  up  at  Vallev  Falls  of  loaded  cars 
brought  from  Providence  and  East  Provi- 
dence without  distinction.  By  the  published 
tariff  the  rate  upon  coal  from  Providence  and 
from  East  Providence  respectively  to  Valley 
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are  sabjoct  to  the  excluaiye  lurisdiction  of 
Congress,  railroads  may  be  chartered  by  the 
Federal  GoTerDment  or  by  its  authority.  The 
Act  to  Regulate  Commerce  does  not  make  it 
the  duty  of  state  railroads  to  organize  and  op- 
erate through  lines  of  transportation  consisting 
of  separate  roads  owned  by  different  compa- 
nies. The  organization  of  such  lines  is  left 
under  the  Act  to  the  voluntary  action  of  rail- 
road companies,  as  it  existed  previously.  But 
when  railroad  companies  associate  to  constitute 
throuffh  lines  for  interstate  tralBc  they  become 
agenoei  of  commerce  as  the  courts  have  ad- 
judged,  and  In  the  conduct  of  the  business  so 
assumed,  Toluntarlly  subject  themselves  to  the 
control  of  Congress  under  Uie  power  contained 
in  the  Constitution,  '*To  reg[ulate  commerce 
with  foreign  Nations  ^nd  among  the  several 
States  and  with  the  Indian  Tribes."  Congres- 
sional regulation  is  necessarily  exercised  by 
laws  enacted  for  the  purpose,  and  the  extent  of 
the  regulation  intendea  is  measured  by  the 
terms  of  the  law.  The  law  in  this  instance 
does  not  in  terms  require  one  railroad  com- 
pany to  sell  through  tickets  over  the  road  of 
another  company.  It  is  subetantiallr  a  repro- 
duction of  the  corresponding  provision  of  the 
Enfflish  Railway  and  Canal  iVafflc  Act  of  1854, 
unaer  which  the  English  companies  claim 
they  were  not  authorized  to  sell  through  tickets 
over  other  roads. 

In  the  absence  of  statutory  authority  one 
railroad  company  can  only  sell  tickets  and 
check  baggage  over  the  road  of  another  com- 
pany by  agreement  The  English  Statute  of 
i87o  amending  the  Act  of  1854  was  enacted  to 
give  this  authority  and  to  make  its  perform- 
ance a  duty. 

That  statute  so  far  as  material  Is  as  follows: 
*'The  said  facilities  to  be  so  afforded  are  here 
by  declared  to  and  shall  include  the  due  and 
reasonable  receiving,  forwarding,  and  deliver- 
ing by  every  railway  company  and  canal  com- 
pany, and  railway  and  canal  company,  at  the 
request  of  any  other  such  company,  of  through 
trsiOc  to  and  from  the  railway  or  canal  of  any 
other  such  company  at  through  rates,  tolls,  or 
fares."  As  no  such  provision  exists  in  our 
statute  the  decisions  01  the  English  Commis- 
sion and  courts  relating  to  through  booking, 
founded  on  a  statute  dfeclaring  in  terms  the 
duty  of  "through  rates,  tolls,  and  fares,"  un- 
der which  through  booking  Is  mandatory,  are 
not  applicable. 

By  agreement  between  companies,  however, 
through  tickets  very  properly  are  sold  and  used 
over  connecting  roads  as  a  convenience  of 
passenger  traffic  and  an  inducement  for  pat- 
ronage. Such  tickets  very  evidently  are  a 
great  convenience  to  travelers,  and  perhaps  to 
connecting  roads,  but  they  are  a  part  01  the 
voluntary  arrangements  for  business  purposes 
like  Joint  tariffs,  interchange  of  cars,  and  com- 
mon use  of  depots.  It  being,  therefore,  under 
our  statute,  matter  of  mutual  agreement 
whether  coupon  or  through  tickets  shall  be 
sold  by  a  railroad  company  over  roads  of  other 
companies,  it  follows  that  the  form  of  such 
tickets  and  the  manner  of  their  sale  are  also 
matters  of  agreement  by  the  companies  inter- 
ested. If  companies  can  agree  upon  their 
tariffs,  the  form  of  their  tickets,  and  how  they 


should  be  sold,  they  have  the  right  to  do  so. 
and  by  such  agreement  become  interstate  car- 
riers; but  if  they  cannot  agree  the  Act  does  not 
undertake  to  coerce  them  to  do  business  to- 
gether upon  terms  that  may  be  justly  objeo- 
uonablp  or  injurious. 

It  is  true  as  urged  by  complainants  that  the 
third  section  of  Uie  Act  requires  that  "Every 
common  carrier  subject  to  the  provisions  of 
the  Act  shall,  according  to  their  respective 
powers, afford  all  reasonable  proper,  and  equal 
facilities  for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  passengers  and 
property  to  and  from  their  several  Unes,  and 
those  connecting  therewith,  and  shall  not  dis- 
criminate In  their  rates  and  charges  between 
such  connecting  lines." 

Through  tickets  are  not  Indlspeoaable  for 
these  purposes;  but  assuming  for  the  sake  of 
the  arsrument  that  they  may  be  deemed  * 'fa- 
cilities for  the  receiving,  forwardinc,  and  de- 
livering of  passengers  to  connecting  lines,  car- 
riers are  only  reauired  to  afford  reasonable, 
proper  and  equal  facflltles.  They  are  not  re- 
quired to  afford  special,  unreasonable.  Im- 
proper, or  unequal  facilities. 

This  presents  the  question  whether  the  pay- 
ment of  commissions  Is  in  itself,  or  as  InciiMni- 
al  to  the  enjoyment  of  a  facility,  reasonable 
and  proper  wuhln  the  purview  of  the  Statote. 
The  facility  of  through  UckeU  Is  eaually  of- 
fered to  all  and  may  be  enjoyed  without  com- 
missions. If  the  company  selling  the  tickets 
should  charge  a  commission.  It  would  doubu 
less  be  regaraed  as  an  Imposition,  and  there- 
fore unreasonable  and  improper.  These  com- 
missions are  gratuities  to  Induce  special  efforts 
for  the  compay  paying  them.  If  the  statute 
does  not  give  one  company  authority  to  subsi- 
dize the  agents  of  another  company,  and  if  the 
practice  is  Injurious  In  its  effects.  It  certainly 
cannot  be  reasonable  and  proper. 

The  statute  does  not  devest  a  railroad  com- 
pany of  the  exclusive  right  to  control  Its  own 
internal  affairs,  to  employ  its  own  agents,  to 
regulate  its  own  duties,  and  to  pay  them  such 
compensation  as  it  may  deem  proper.  The 
right  of  ownership  of  railroad  property,  with 
the  power  to  control  over  employees  and  man- 
agement of  the  property,  is  as  absolutely  un- 
der the  Act  as  before  Is  pannage.  The  regula- 
tion of  commerce  between  the  States,  which  Is 
all  that  the  Act  contemplates,  does  not  Involve 
community  of  property,  or  joint  control  of 
But)ordinates  among  the  several  companies  that 
honor  through  tickets.  The  corporate  powers 
of  every  company,  for  all  adminUlrative  and 
governing  purposes  within  its  prercribod 
Hphere,  remain  unimpaired.  With  the  legiti- 
mate exercise  of  these  powers  another  com- 
pany has  no  concern,  and  no  right  to  Inter- 
meadle. 

For  the  proper  government  of  their  own  sub- 
ordinates the  defendant  companies  have  for- 
>  bidden  their  agents  to  receive  commissions  from 
'  other  companies,  and  directed  them  not  to  sell 
tickets  over  roads  of  companies  that  refuse  to 
recognize  this  corporate  authority,  but  insist 
on  subsidizing  the  agents.  In  theee  direcUont 
the  defendsnu  have  not  transcended  their 
reasonable  rights.    One  person  or  corporation 
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has  no  right  to  interfere  with  the  employees  of 
another,  and  the  statute  does  not  disturb  this 
oUi  and  sound  principle. 

The  defendants  might  rest  upon  their  right 
to  control  the  official  conduct  of  their  own 
tfeDts.  But  they  go  further  and  show  by  ev- 
idence the  practic^  effects  of  commissions, 
and  that  their  natural  aud  usual  tendencies  are 
to  a  variety  of  abuses.  A  witness  of  experi- 
ence and  large  opportunities  for  -  observation 
testified  as  follows: 

*'It  is  in  the  articles  of  the  organization  of  the 
Pennsylvania  Company,  and  I  believe  in  the 
organization  of  the  rennsylvanla  Railroad, 
that  any  officer,  no  matter  who,  from  presi- 
dent down,  shall  not  be  permitted  to  receive 
any  compensation  from  any  other  corporation 
without  a  resolution  of  the  board  of  directors 
to  that  e£Fect;  and  all  the  salaries  and  compen- 
sation so  received  are  required  to  be  cover- 
ed into  the  treasury  of  the  Pennsylvania  Com- 
pany and  accounted  for.  This  is  done  simply 
for  the  reason  that  we  do  not  believe  any  rail- 
road company  can  properly  conduct  its  affairs 
when  it  permits  its  agents  and  employees  to  re- 
ceive compensation  for  doing  the  same  service 
for  other  companies.  We  know  we  had  in  our 
examination  of  this  matter  found  that  some  of 
our  ticket  agents  were  receiving  a  greater 
amount  of  commissions  from  foreign  railroad 
companies  than  we  were  paying  them  salaries, 
and  instead  of  being  our  employees  they  were 
the  employees  of  the  other  railroad  companies, 
and  so  far  as  our  company  was  concerned  we 
lost  control  of  them  entirely." 

He  further  testified,  that  the  commissions 
were  paid  for  two  purposes:  one  was  for  the 
purpose  of  inducing  the  agent  to  sell  tickets 
over  lines  which  paid  the  commission,  by 
paying  him  a  sum  of  money  for  so  doing,  and 
80  large  a  sum  as  would  enable  him  to  pay 
a  portion  of  it  to  the  party  whose  traffic  he 
wished  to  obtain. 

Another  witness  testified  that  he  had  per- 
sonal knowledge  of  a  ffreat  many  cases  too 
nameroQs  to  be  cited  where  ticket  agents  had 
divided  the  commission  with  the  passenger, 
thereby  constituting  a  different  fare  for  the 
same  ticket  for  the  same  company;  that  con- 
necting lines  eive  agents  of  initial  companies 
orders  to  divide  these  commissions,  contrary, 
in  a  great  many  cases,  to  the  orders  of  the 
company  by  which  the  agents  were  employed; 
that  these  commissions  had  been  for  base  pur- 
poses and  to  demoralize  the  agents. 

A  practice  capable  of  producing  and  having 
a  tendency  to  produce  results  thus  described, 
cannot  be  reasonable  or  proper,  and  a  railroad 
company  is  fully  justified  in  the  use  of  all  law- 
ful precautions  to  protect  itself  and  its  agents 
tgain^  such  invasions  of  its  corporate  author- 
i^  and  of  its  business  morality.  According 
to  the  testimony  the  defendants  are  supported 
in  their  position  on  this  question  by  a  very 
large  majority  of  connecting  roads  showing  a 
decided  preponderance  of  opinion  against  the 
practioe. 

The  complainants  insist  that  the  payment  of 
commissionB  is  only  additional  compensation 
for  services  rendered  by  the  agents,  and  that 
they  have  the  right  to  pay  them. 

An  officer  of  one  of  the  complainants  in  an- 
fwer  to  the  question.  What  object  is  to  be  ac- 
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complished  by  paying  an  agent  commissions 
by  different  companies  if  he  nas  already  a  full 
salary  from  the  company  which  employs  him? 
testified:  "  I  should  say  to  induce  him  to  sell 
their  tickets  in  the  first  place,  and  the  next 
place  to  explain  the  routes  which  lead  from 
one  city  to  another,  and  that  he  may  be  able  to 
make  himself  advantageous  to  the  passenger 
who  is  in  New  York  City  who  is  not  posted  on 
the  routes  west  of  Chicago. " 

The  claim  of  the  complainants  was  stated  by 
their  counsel  as  follows:  ''We  simply  claim 
that  we  have  the  right  to  pay  anybody  for 
services  rendered,  and  that  we  have  the  right 
to  determine  whether  it  shall  be  by  salary  or 
commissions." 

The  scope  of  the  complainants'  position  is 
clearly  presented  by  these  statements.  It  is 
the  distinct  assertion  of  a  right  of  one  corpo- 
ration to  employ  and  pay,  for  its  own  interests, 
an  official  servant  of  another  corporation  to 
which  his  service  is  primarily  and  exclusively 
due.  A  theory  of  this  character  ought  not  to 
be  and  is  not  recognized  in  business  affairs,  or 
in  official  life.  A  divided  service  between 
many  masters  cannot  be  satisfactory  to  any, 
and  as  a  rule  is  injurious  to  the  person  so  em- 
ployed. 

It  follows  from  these  views  that  the  defend- 
ant companies,  in  prohibiting  their  agents  from 
receiving  commissions  and  in  refusing  to  sell 
through  tickets  over  the  roads  of  complain- 
ants, while  they  insist  on  paying  commissions 
to  defendants'  agents,  have  not  contravened 
the  provisions  of  the  Act.  The  defendants 
reasonably  and  fairly  offered  to  afford  all  rea- 
sonable, proper,  and  equal  facilities  for  the 
receiving  and  delivering  of  passengers  to  and 
from  their  several  lines  and  those  connecting 
therewith,  and  did  not  discriminate  in  any  re- 
spect between  such  connecting  lines.  In  re- 
quiring the  cessation  of  commissions  to  their 
agents,  when  entering  into  business  arrange- 
ments with  connecting  roads,  the  defendants 
only  demanded  what  was  reasonable  and 
proper;  and  the  complainants,  by  their  refusal 
to  refrain  from  paying  commissions  on  tickets 
issued  by  defendants,  voluntarily  excluded 
themselves  from  the  reasonable,  proper,  and 
equal  facilities  offered  to  them  in  common 
with  all  other  connecting  lines. 

The  eomplainta  in  tMse  severcU  proceedings 
must  therefore  he  dismissed. 

All  concur  except  Morrison,  Commissioner, 
who  delivered  the  following  dissenting  opinion: 

The  same  question  is  made  in  these  several 
cases  which,  for  convenience,  may  be  consid- 
ered as  presented  in  the  case  of  the  Chicago  & 
Alton  Railroad  Company  against  the  Pennsyl- 
vania Company. 

At  Chicago  these  companies,  complainant 
and  defendant,  occupy  the  same  depot  with 
the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  a  competitor  of  the  Chicago  &  Al- 
ton Road  for  Chicago  and  Kansas  City  busi- 
ness. 

Before  the  "Act  to  Regulate  Commerce"  was 
passed,  the  Pennsylvania  Company  was  accus- 
tomed to  sell  through  tickets  over  its  line,  and 
the  lines  of  both  the  Chicago  &  Alton  and 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
panies. Up  to  that  time  it  had  been  the  cus- 
tom of  railroad  companies,  including  the  par- 
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ties  to  this  suit,  4nd  the  said  Chicago,  Bur- 
lington A  Quincy  Company,  to  offer  and  to 
pay  commissions  for  the  sale  of  tickets  over 
their  lines.  After  the  enactment  of  the  said 
Law,  the  defendant,  assuming  the  payment  of 
such  commissions  to  be  in  conflict  therewith, 
refused  to  continue  the  sale  of  tickets  OTer  such 
of  its  connecting  lines  (including  the  complain- 
ant's), as  might  continue  to  pay  or  offer  to  pay 
commissions.  These  conditions,  upon  which 
the  defendant  would  continue  the  sale  of  com- 

1>]ainant's  tickets,  appear  above  in  the  circular 
etter  of  March  15,  1887,  clauses  4  and  5, 
and  to  which  defendant  made  its  request  for 
prompt  reply, ''to  prevent  incouTenience  to  the 
traveling  public." 

The  Chicago  &  Alton  Company  refused 
compliance  with  these  conditions  and  contin- 
ued to  offer  commissions  to  the  agents  of  other 
companies.  Including  the  agents  of  the  defend- 
ant. The  defendant  contmued  in  its  refusal 
to  sell  through  tickets  over  complainant's  line. 
The  Chicago,  Burlington  &  Quincy  Company, 
while  continuing  to  offer  commissions  to  the 
agents  of  other  companies  than  the  defendant, 
assented  to  the  conditions  of  the  defendant, 
and  the  defendant  continued  the  sale  of  through 
tickets  over  the  line  of  the  Chicago,  Burling- 
ton A  Quincy  Company. 

These  facts  are  undisputed  and  they  present 
the  simple  question,  whether  a  common  car- 
rier, subiect  to  the  provisions  of  said  Act,  may 
withhold  from  a  railroad  company  and  those 
who  wish  to  use  it,  the  same  equal  facilities 
for  the  "interchange  of  traffic."  and  "for- 
wardingand  delivery  of  passenffera  and  prop- 
erty," uforded  to  a  competing  line  and  those 
who  use  it,  until  the  prescribedline  sliall  prom- 
ise not  to  offer  or  pay  commissioni  to  the 
agents  of  the  company  exacting  such  promise. 

The  provision  in  the  third  section  or  the  In- 
terstate Law,  fixing  the  duties  of  companies 
operating  connecting  lines,  savs: 

"  EveiT  common  carrier  subiect  to  the  pro- 
visions of  this  Act  shall,  according  to  their  re- 
spective powers,  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traf- 
fic between  their  respective  lines,  and  for  the 
reoeivinff,  forwarding,  and  deliverr  of  passen- 

Cand  property  to  and  from  their  several 
I  and  those  connecting  therewith.** 

By  this  provision,  the  operation  of  through 
lines  with  through  ticketing  and  checking  of 
baggage  would  seem  to  M,  not  a  matter  of 
agency  or  agreement  dependent  on  the  volun- 
tary action  of,  or  contract  between  railroad 
companies,  but  a  public  duty  imposed  by  law. 
8o  the  English  Statute  on  the  same  subiect  is 
construed,  and  our  statute  is  substantially  the 
English  Statute  of  1854,  as  amended  in  1878. 
citMi  in  the  report  of  the  Conmiission  above. 
With  the  Enfflish  statutes  the  English  interpre- 
tation of  their  meaning  becomes  important  by 
a  familiar  rule  of  construction.  And  this  view 
is  supported  by  the  7th  section  of  the  Act  to 
Regulate  Commerce,  the  obvious  meaning  of 
which  is  that  connecting  lines  are  to  be  treated 
as  continuous  or  through  lines  for  the  pur- 
poses of  commerce  "among  the  several  States.*' 

The  answer  of  the  defendant  avers  that  *'It 
is  ready,  and  has  been  since  the  5th  of  April, 
1887.  to  instruct  its  agents  to  sell  tickets  over 
complainant's  railwi^,  and  to  afford  the  com- 


plainant equal  facilities  with  other  railway 
companies  in  this  respect,  provided  the  com- 
plainant will  cease,  as  other  companies  have 
ceased  (includina^  the  Chicago.  Burlington  A 
Quincy  Railroad  Company),  to  offer  and  to 
pay  commissions,  bribes  or  gratuities  to  re- 
spondent's agents  for  the  sale  of  tickets. "  The 
defendant  here  virtually  admits  its  refusal  to 
sell  tickets  over  complainant's  line  to  be  a  re* 
fusal  of  equal  facilities,  and  has  admitted  it  by 
conceding  it  to  others.  It  should  not.  there- 
fore, be  allowed  to  deny  the  same  equal  facili- 
ties to  complainant 

But,  waiving  the  question  whether,  under 
the  above  clause  of  section  8  of  said  Act.  it  ia 
the  duty  of  carriers  subject  to  the  provisiona 
of  said  Act,  to  furnish  to  the  traveler  who  de- 
mands and  is  ready  to  pay  for  it  a  through, 
ticket  as  a  ''reasonable  facility."  yet  it  can 
hardly  be  questioned  tliat  if  the  carriers  of  the 
country  choose  to  do  so  as  to  one  connecting 
line,  it  must  do  so  as  to  others.  A  common 
carrier  may  not  make  discriminations  wherebr 
It  wUl  afford  A  a  facUity  if  he  wUl  take  the 
Chicago,  Burlington  A  Quincy  Road,  and  deny 
it  to  B  because  he  will  take  the  Chicago  A  Al- 
ton Road.  And  this  is  precisely  what  the  de- 
fendant insists  it  may  lawfully  do. 

The  defendant  rests  the  refusal  to  afford  the 
same  eoual  facilities  to  the  complainant  and  to 
those  who  travel  over  complainant's  line  which 
defendant  affords  to  the  Chicago,  Burlington 
&  Quincy  Company  and  thoee  who  travel  over 
its  fine,  on  the  refusal  of  complainant  to  dis- 
continue payment  or  the  offer  of  payment  of 
commlsdons  to  the  agents  of  other  lines,  in- 
cluding defendant's,  which  defendant  con* 
demns  as  an  obiectionable  and  demoralizing 

Sractice.  and  which  it  characterizes  as  bribea 
isffuised  in  the  form  of  commissions.  It  al* 
reaoy  appears  tliat  the  defendant,  with  other 
common  carriers^  has  long  participated  in  tbia 
practice,  which  is  yet  very  general.  In  the 
said  Act,  pooling,  rebates,  drawbacks,  and  all 
unlust  discriminations  are  declared  to  be  ille- 
gal. The  pa3ing  or  offering  to  pav  oommia- 
slons  on  the  sale  of  tickets  is  not  In  the  ten 
or  more  years  of  the  interstate  oongresaional 
contests  these  oommisssons  were  not  men- 
tioned in  any  bill  presented  or  report  made  to 
the  House  or  Senate.  But,  independent  of  the 
legality,  or  anv  question  of  domestic  policy  aa 
to  payment  of  commissions  between  the  com- 
panies whose  roads  make  connecting  lines,  the 
public,  or  so  much  of  the  public  as  may  desire 
to  travel  over  complainant  s  line,  is  entitled  to 
that  reasonable  and  equal  facility  afforded  to 
those  who  seek  the  competing  Une.  It  ts  no 
answer  to  the  public  desirous  of  using  railwaya 
as  a  continuous  line  that  there  are  cRffe^encea 
as  to  the  rights  of  companies  among  them- 
selves. Anaso  the  law  is  declared  in  the  case 
of  Hammans  v.  (/.  W,  R  4  R,  &  Can.  Traf. 
Cases,  181. 

In  any  view  of  the  case  It  seems  to  me  that 
the  de^dant  must  sell  through  tiokela  to 
those  who  want  them  over  the  Chicago  A  Alton 
Road,  as  it  does  over  the  Chicago,  Surllngtoo 
St  Quincy.  And  I  dissent  from  the  views  of 
my  associates  with  greater  diffidence,  for  the 
reason  that  this  question  Is  presented  both  aa 
a  question  of  law  and  of  railroad  ethics  or 
morals.    I  would  not  willingly  delay  any  re- 
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fnrm  in  railroad  administration,  nor  hinder  the 
defendant  in  any  well  meant  effort  to  reform 
itself,  which  is  the  measure  of  its  present  ef- 
fort, for  it  only  exacts  from  companies  with 
connediDg  lines  that  they  shall  discontinue  the 
offer  of  commissions  to  its  own»  while  they 
offer  them  to  the  agents  of  all  other  companies. 
The  payment  of  commissions  may  be  subject 
to  such  abuses  as  to  demand  discontinuance; 
hat  until  declared  illegal,  they  should  not  be 
made  toexcuse  common  carriers  from  the  per- 
formance of  obligations  to  the  public,  to  en- 
force which  obligations  was  the  object  of  the 
law  creating  this  Conunission. 


PROVIDENCE  COAL  CO. 

V. 

PROVIDENCE  &  WORCESTER  R.  CO.* 

1.  Defendant  railway  company  published 
a  tarlir  containing  the  following:  '  Tor 
the  puipose  of  facilitating  qmck  dis- 
paten  of  the  coal  cars  of  this  company, 
a  dtseomit  of  10  per  cent  will  be  made 
from  the  following  rates,  to  any  person, 
firm  or  company,  who  shall  receiye  con- 
•i^Bments  of  eoal*  In  any  one  year» 
amounting  to  80»000  tons  or  upwards, 
at  any  one  station  on  the  line  of  this 
road.  Quick  dispatch  to  be  construed 
aa  immediate  unloculing  of  coal  on  its 
arrival  at  destination."  Defendant 
claimed  that  this  discount  was  offered 
to  secure,  and  was  conditioned  upon, 
quick  dispatch  in  unloading  its  coal  cars, 
and  that  it  was  a  reasonable  regulation 
for  the  proper  conduct  of  its  business. 
Meld, 

(a)  That,  by  the  wording  of  the  offer, 
**qiiiek  dispatch"  waa  not  made  a  con- 
dUion  of  the  oirer»  and,  therefore,  it 
cannot  be  supported  on  that  ground. 

(6)  That  even  if  **quick  dispatch"  were 
made  a  condition  of  the  discount,  such 
offer  would  have  neither  justice  nor  rear 
9cm  to  support  it,  as  its  limitation  to 
consignees  receiving  a  sx>ecified  number 
of  tons  would  be  an  unjust  diserimina- 
tion* 

(c)  That  the  offer  of  discount  cannot  be 
supported  on  the  consideration  of  quan- 
tiiy»  on  the  analogy  of  the  distinction 
usually  made  in  ordmary  business  trans- 
actions, between  wholesale  and  retail 
dealers. 

1  Defendant  railway  company  has  two 
lines  of  nearly  equal  length,  one  start- 
ing from  Providence  and  the  other 
fronft  East  Providence*  which  unite  at 
Vidley  Falls,  whence  the  main  line  runs 
into  Massachusetts.  The  rate  charged 
by  defendant  on  coal  shipped  at  Prov- 
idenee  is  the  same  as  on  coal  shipped 
at  Ea«t  Providence  as  far  as  Valley 
Falls  and  the  next  station,  but  beyond 
that  point  the  rate  on  coal  f^om  Prov- 
idence is  ten  cents  per  gross  ton  more 
than  on  coal  from  £ast  Providence. 
Held. 

*Se6  anie,  aid. 
8. 


(a)  Thattbis  is. an  unjust  discrimina- 
tion; that  if  it  is  fair  and  reasonable  for 
the  defendant  to  make  the  char^  to 
Valley  Falls  from  the  two  termini  the 
same,  there  can  be  no  justification  for 
making  different  rates  to  stations  be- 
yond, based  on  the  fact  that  the  coal 
comes  from  one  terminus  rather  than 
from  the  other. 

(b)  That  the  evidence  fails  to  support 
the  contention  of  defendant  that  the  ex- 
tra rate  upon  coal  received  at  Provi- 
dence is  only  a  fair  eouivalent  for  the 
additional  cost  of  handling  it  there. 

(e)  That  under  all  the  circumstances  it 
is  not  admissible  for  defendant  to  impose 
upon  its  patrons  at  Providence,  whose 
investments  were  made  before  tne  East 
Providence  line  was  constructed,  an  ad- 
ditional charge  because  of  the  in- 
convenience attending  the  transaction 
of  its  business  at  that  station  and  for 
which  they  are  in  no  way  responsible. 

B.  The  defendant  railway  company  had 
for  some  time  paid  the  cost  of  hauling 
eoal  shipped  by  complainant,  from 
complainant's  wharf  to  defendant's 
freignt  station  in  Ftovidence,  without 
any  contract  obligation  to  that  effect, 
but  now  refuses  so  to  do.  Held^  thai 
defendant  can  not  be  compelled  to 
continue  paying  for  such  hauling; 
that  what  defendant  did  for  a  time 
as  a  favor  or  by  way  of  encouragement, 
it  might  discontinue  at  pleasure,  ana 
that  there  is  nothing  in  the  nature  of  a 
binding  usage  about  it. 

(Dcdded  July  28, 1887.) 

Rbfobt  Ain>  Opinion  of  thb  Commission. 

Cooley»  Chairman: 

The  complainantin  this  case  is  acopaftnership 
composed  of  Henry  C.  Clark  and  another,  do- 
ing business  as  dealera  in  coal  at  ProTidence, 
Rhode  Island. 

The  petition  by  which  this  proceeding  was 
commenced  avers  that  complainant  has  its  coal 
yards  and  wharves  and  place  of  business  upon 
what  is  known  as  the  Dorrance  Street  Wharf 
estate  upon  the  westerly  side  of  the  Providence 
River,  and  lying  between  said  River  and  Dyer 
Street,  which  estate  is  owned  by  Henry  C. 
Clark,  and  in  the  purchase  and  improvement 
of  which  he  has  expended  large  sums  of 
money  for  the  purpose  of  said  business. 

That  the  main  line  of  defendant's  road  ex- 
tends from  Providence  to  Worcester,  Massa- 
chusetts, but  it  has  also  a  branch  road  extend- 
ing from  its  tide  water  pier  and  wharf  estate 
in  East  Providence,  Rhode  Island,  and  con- 
necting with  its  main  line  at  Valley  Falls,  and 
also  a  oranch  road  extending  from  its  main 
line  at  or  near  its  freight  depot  in  Providence 
across  the  bridges  and  through  and  upon  Dyer 
Street  to  and  connecting  with  complainant's 
wharf  estate,  and  with  other  wharf  estates 
upon  the  westerly  side  of  the  said  river,  and 
another  branch  road  extending  from  the  main 
line  at  or  near  its  said  freight  depot  across  the 
bridges  and  through  and  upon  South  Water 
Street  in  Providence,  and  connecting  with  the 
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wharf  estatflt  there,  upon  the  easterly  dde  of 
the  river. 

That  said  Henry  C.  Clark,  when  the  Dyer 
8treet  line  of  said  Railroad  was  first  laid, 
acting  in  co  operation  with  defendant,  ex- 
pended large  sums  of  money  in  laying  rails 
upon  his  wharf  estate  and  in  making  switch 
tracks  connecting  the  same  with  ssid  street 
line,  and  has  also  made  further  expenditures 
since  in  maintaining  the  same»  to  accommo- 
date and  facilitate  Uie  transportation  of  coal 
and  other  merchandise  to  ana  from  said  wharf 
estate  over  the  roads  of  defendant. 

That  complainant  has  thus  the  facilities  for 
selling  coal  lor  shipment  over  said  roads,  and 
for  delivery  at  the  various  stations  thereon,  if 
transportation  can  be  obtained  therefor  at  the 
same  rates  of  freight  that  coal  is  transported 
at  for  other  parties;  but  defendant  in  con- 
travention of  complainant's  rights  and  of  the 
Provisions  of  tbe  Act  to  Regulate  Commerce, 
as  issued  a  tariff  of  freight  rates  for  coal  over 
its  road  which  practically  excludes  complain- 
ant and  many  others  from  selling  and  deliver- 
ing coal  over  and  upon  the  line  of  its  roads,  in 
that,  besides  making  uniust  discrimination  in 
favor  of  shipments  consigned  to  its  East  Prov- 
idence whsrf  by  reeding  such  shipments 
free  of  wharface  there,  it  also  gives  undue 
and  unreasonable  preferences  and  advantages 
in  making  a  discount  or  rebate  of  10  per  cent 
to  any  person,  firm  or  corporation  who  shall 
receive  consignments  of  coal  in  any  one  year 
amounting  to  80.000  tons  or  upwards  at  any 
one  station  on  the  line  of  the  road;  it  being, 
as  complainant  avers,  well  understood  and 
known  that  there  is  but  one  person  on  the 
whole  line  of  the  road  who,  under  the  unjust 
discrimination  made  by  the  defendant  in  liis 
favor,  has  ever  received,  or  in  future,  under 
the  unjust  discrimination  made  by  the  pub- 
lished tariff,  can  receive  80,000  tons  of  coal  in 
any  one  year  at  any  one  station  upon  the  road, 
namely :  a  dealer  at  Worcester  in  whoee  favor, 
as  complainant  avers,  large  and  unjust  dis- 
criminations and  undue  advantages  in  rates  of 
freight,  drawbacks,  allowances  and  other  priv- 
ileges have  for  many  years  past  been  made  by 
defendant,  to  the  great  injury  and  loss  of  trade 
over  the  road,  not  only  by  complainant  but 
other  dealers,  and  at  times  almost  to  their  en- 
tire exclusion  therefrom. 

That  the  tariff  of  published  rates  is  also  in 
contravention  of  saia  A<^  in  that  although  the 
distance  from  the  East  Providence  wharf  of 
defendant  to  Valley  Falls,  and  to  all  suti^ns 
on  the  line  of  its  road  above  Valley  Falls,  is 
greater  than  the  distance  from  Providence  to 
the  same  stations,  yet  the  rates  of  freight  to  all 
of  said  stations  which  are  above  Lonsdale  are 
greater  from  Providen6e  than  from  East  Prov- 
idence. 

Moreover,  all  persons,  including  complain- 
ant, shipping  coal  over  said  street  lines  are 
obliged  to  pay  further  sums  for  street  hauling, 
socalind;  that  is.  for  hauling  for  the  distance 
between  their  wharves  and  the  freight  stations 
of  defendant  in  Providence,  which  street  haul 
ing  was  formerly,  and  as  complainant  claims 
should  now  be,  furnished  bv  aefendanU 

The  petition  then  avers  tne  making  of  ap- 
plications to  the  defendant  to  modify  and  cor- 


rect its  tariffs  and  the  failtire  of  complain- 
ant's efforts  in  that  direction;  and  it  pnm  thai 
defendant  may  be  required  to  cease  ana  delist 
from  its  unlawful,  unjust  and  unreasonable 
discriminations,  preferences  and  advantages 
aforesaid,  and  to  make  due  and  proper  repa- 
ration to  complainant  for  damages  sustaineo. 

The  answer  admits  the  facts  stated  in  tbe 
petition  regarding  the  business  of  complain- 
ant, and  proceeds  to  say  that  as  to  the  branch 
railroad  on  Dyer  Street  and  South  Water  Street 
in  Providence,  defendant  owns  and  has  for 
many  years  maintained  railroad  tracks  on  said 
streets  for  the  benefit  of  complainant  and  otb- 
er  owners  and  dealers  thereon,  but  that  It 
owns  no  right  of  way  on  either  of  said  streets; 
that  said  tracks  were  laid  by  permission  of 
the  City  Council  of  Providence  which  controls 
the  mode  of  maintaining  and  using  the  same, 
and  claims  the  right  to  cause  the  tracks  to 
be  removed  upon  reasonable  notice  without 
compensation,  and  that  defendant  is  unable  to 
use  steam  as  a  motive  power  on  said  tracks, 
and  cars  can  only  be  moved  thereon  by  ho«>e 
power,  the  tracks  constituting  what  is  known 
as  a  street  or  horse  railroad.  Defendant  ad- 
mits the  establishment  of  a  freight  tariff 
as  charged,  but  denies  that  anv  unjust  dis- 
criminaUon  is  therebv  established  or  provided 
for,  and  further  denies  that  only  one  person 
can  receive  the  benefit  of  the  discount  offered 
to  a  consignee  receiving  80.000  tons  of  coal 
within  a  year  at  any  one  station,  and  says 
it  has  reason  to  believe  that  within  the  present 
year  not  less  than  three  persons  will  be  entitled 
to  such  benefit 

Defendant  further  denies  that  the  tariff 
makes  any  uniust  discrimination  in  rates  as  be- 
tween the  coal  taken  from  Providence  and  that 
taken  from  East  Providence  to  points  above 
Lonsdale,  and  says  that  its  road  was  built  ^• 
most  wholly  for  carrying  coal,  and  defendant 
was  compelled  by  the  City  of  Providence  to 
build  a  branch  to  East  Providence  by  threats 
to  compel  the  defendant  to  remove  its  street 
tracks  and  so  prevent  it  from  receiving  coal 
at  tide  water,  and  that  the  lower  price  for  car- 
rying coal  over  said  branch  railroad  is  right- 
ful and  Just,  and  in  no  way  involves  discnmi- 
nation  in  favor  of  one  consignee  and  against  an- 
other; that  owing  to  the  want  of  proper  facili- 
ties at  iu  station  in  Providence,  which  it  is 
unable  to  enlarge  without  the  permission  of 
the  city — which  refuses  to  grant  the  same- 
coal  cannot  be  received  at  and  carried  from 
that  station  at  the  same  price  as  from  East 
Providence,  and  that  the  aifference  in  the  rates 
given  in  said  tariff  is  not  sufficient  to  cover  the 
additions!  expense  and  risk  incurred  by  defemi- 
ant  in  takiag  coal  In  Providence  instead  of  tak- 
ing it  at  East  Providence. 

And  defendant  avers  that  all  its  charges  are 
Just  and  reasonable,  and  that  the  80.000  too 
provision  is  so.  because  it  says  that  the  benefll 
thereof  is  reciprocal,  inasmuch  as  the  con> 
slgnee  entitled  to  a  rebate  on  the  said  provis- 
ion must  have  supplied  all  the  best  facilities 
for  the  speedy  handling  of  coal,  and  thereby 
enabled  aefendant  to  stive  expense  of  liandling. 
hauling  and  delivering  his  coal.  e<jual  to  the 
amount  of  the  rebate,  and  further  thai  com- 
pUinant  by  selling  coal  to  the  consignees  3Uj 
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entitle  itself  to  such  rebate  and  therefore  is  not 
in  an  J  sense  injured  or  discriminated  against  by 
said  provision. 

Tbe  case  was  heard  on  evidence  taken  in 
the  main  orally  at  the  hearing,  and  we  find  the 
facta  to  be  that  Mr.  Henry  C.  Clark,  the  sen- 
ior member  of  the  complaining  firm,  many 
years  ago  established  a  coal  yard  and  wharf  in 
the  City  of  Providence  and  on  Providence 
liiver,  to  be  used  in  connection  with  the  trans- 
portation of  coal  over  the  road  of  defendant; 
ihat  tbe  coat  of  real  estate  and  improvements 
for  that  purpose  has  been  a  quarter  of  a  million 
of  dollars;  that  the  complainine  firm  is  now  in 
the  poaseaaion  and  occupancy  of  all  of  the  said 
real  estate  and  improTements  for  the  purpose 
of  its  Mud  business;  that  the  said  coal  yards 
and  wharf  are  a  considerable  distance  from  the 
freight  station  of  defendant,  and  could  only 
be  reached  by  cars  over  rails  laid  by  defendant 
akme  the  streets  with  the  co-operation  of 
said  Henry  C.  Clark,  and  by  the  consent  of  the 
said  citv  authorities;  that  the  city  authorities 
have  allowed  cars  to  be  drawn  through  the 
itreets  only  by  horse  power,  and  that  for  man  v 
Tears  defendant  paid  the  expense  of  the  hand- 
ling  of  cars  from  complainant's  yard  and  wharf 
10  defendant's  freight  station  in  Providence  but 
never  contracted  to  do  so;  that  the  facilities  of 
defendant  for  transacting  its  freight  business  in 
IVovidence  have  long  been  unsatisfactory  and 
limited,  and  that  defendant,  to  obtain  better  fa- 
dUties,  has  now  constructed  a  branch  road  con- 
necting with  its  main  line  at  Valley  Falls  six 
miles  nt>m  the  Providence  Station  and  extend- 
ing from  Valley  Falls  seven  miles  to  a  terminus 
in  £ast  Providence  on  Providence  River  across 
from  a  little  below  the  wharf  of  complainant; 
that  defendant  since  the  construction  of  said 
branch  road  liad  been  desirous  as  far  as  possible 
to  do  its  coal  business  over  such  brandi  road, 
and  thatitnow  ref  usesany  longer  to  be  at  the  ex- 
penseof  handling  coal  from  complainant's  wharf 
through  the  streets  to  its  Providence  Station. 
Defendant  has  been  in  the  practice  of  offering 
a  discount  of  10  per  cent  on  the  freight  paid 
bj  consignees  receiving  some  specified  quan- 
tay  at  any  one  station  within  a  year,  begin- 
ning with  a  quantity  of  5,000  tons, which  was 
increased  in  1886  to  20,000  tons,  at  which 
quantity  only  one  dealer,  whose  place  of  busi- 
neas  was  Worcester,  earned  and  receiTed  the 
dtecount.  The  offer  in  the  tariff  takine  effect 
April  4,  1887,  was  changed  as  to  quantity  and 
reads  as  follows: 

**For  the  purpose  of  facilitating  quick  dis- 
patch of  tbe  coal  cars  of  tbis  Company,  a  dis- 
count of  10  per  cent  will  be  made  from  the  fol- 
lowing rates,  to  any  person,  firm  or  corpora- 
tk>n«  who  shall  recelTC  consignments  of  coal, 
in  any  one  year,  amounting  to  80,000  tons  or 
Qpwuds,  at  any  one  station  on  the  line  of  this 
road. 

"Quick  dispatch  to  be  construed  an  imme- 
diate unlading  of  coal  on  its  arrival  at  desti- 
nation.'* 

There  was  no  reasonable  probability  when 
tlui  tariff  was  put  out  that  80,000  tons  would 
bereceiTcd  by  any  one  consignee  at  more 
than  three  places  on  defendant's  road;  and  it 
was  doubtful  if  the  quantity  would  be  received 
by  any  other  station  than  at  Worcester,  and  it 
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would  probably  be  received  by  only  one  dealer 
there. 

In  the  tariff  of  rates  so  put  out  the  charge 
per  gross  ton  of  coal  from  Providence  and 
East  Providence  respectively  to  Valley  Falls 
was  made  sixty  cents;  to  Lonsdale  the  first 
statiqn  above  it  was  six^-five  cents;  but  to  the 
stations  further  on  a  difference  was  made  in 
favor  of  the  coal  shipped  from  East  Provi- 
dence, which  difference  to  all  towns  beyond 
the  Rhode  Island  Line  was  made  ten  cents  per 
gross  ton.  The  rate  for  Worcester  by  the 
£ast  Providence  Line  was  fixed  at  $1  a  ton. 
Complainant  endeavored  without  avail  to  se- 
cure a  change  in  this  tariff  which  should  place 
Providence  and  East  Providence  on  the  same 
footing,  and  also  to  hare  the  offer  of  discount 
withdrawn;  that  offer  being  thought  to  give  the 
dealer  at  Worcester,  who  mid  the  benefit  of  the 
offer  in  1886,  an  advantage  which  would  pre- 
clude complainant  doiuK  a  profitable  business. 
The  margin  for  profit  in  wholesale  dealings 
in  coal  is  now  very  small,  and  may  be  stat^ 
at  from  ten  to  fifteen  cents  per  ton. 

From  the  facts  as  here  found  the  first  ques- 
tion of  importance  that  arises  concerns  the  of- 
fer by  defendant  of  a  10  per  cent  discount  to 
any  person,  firm  or  corporation  who  within 
any  one  year  shall  receive  consignments  of 
coal  aggregating  80,000  tons  at  any  one  station. 
The  complainant  insists  that  this  \b  unreason- 
able discrimination,  while  defendant,  on  the 
other  hand.  Justifies  the  offer  as  a  reasonable 
measure  of  policy  in  its  business. 

We  have  seen  above  that  the  puulished  tariff 
undertimes  to  state  the  ground  or  considera- 
tion on  which  the  offer  is  made.  It  is  "for  the 
purpose  of  making  quick  dispatch  of  the  coal 
cars"  of  defendant;  and  the  public  is  told  that 
''quick  dispatch"  is  to  be  construed  an  imme- 
diate unloading  of  coal  on  its  arrival  at  desti- 
nation. The  defendant  gave  evidence  that 
this  immediate  unloading  of  cars  was  impor- 
tant, but  this  is  so  obvious  that  the  evidence 
was  scarcely  necessary.  It  was  entirely  ad- 
missible, therefore,  that  the  defendant  should 
make  some  regulation  or  adopt  some  decisive 
measures  to  insure  the  quick  dispatch  which 
seems  to  have  been  in  mind  in  making  the  offer. 

When,  however,  we  look  at  the  terms  of  the 
offer,  we  perceive  immediately  that  although 
the  purpose  may  be  to  facilitate  quick  dispatch, 
the  offer  is  neither  expressly  nor  by  any  nec- 
essary implication  made  conditional  on  the 
quick  dispatch  being  facilitated.  It  seems  to 
be  expected  that  the  parties  who  accept  the 
offer  will  be  prompt  in  unloading  the  coal;  but 
they  are  put  under  no  obligation  to  do  so 
by  the  terms  of  the  bffer,  and  their  legal  duty 
in  that  regard  will  therefore  be  no  greater  than 
that  of  any  other  consignee  receiving  coal  over 
the  road.  No  promise  of  quick  dispatch  is 
exacted;  no  performance  Is  made  imperative. 
The  authorities  of  the  road,  in  making  the 
offer,  appear  to  have  expected  and  assumed 
that  any  customer  of  the  road,  to  the  extent 
indicated,  would,  as  a  matter  of  course,  and 
in  his  own  interest,  make  quick  dispatch,  and 
that  the  attaching  to  the  offer  of  any  condition 
to  that  effect  would  be  altogether  unnecessary. 
They  therefore  attach  none.  Such  being  the 
case,  it  follows  that  any  customer  of  the  road 
who  should  becooDie  consignee  to  the  extent 
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speci6ed  would  thereby  perform  the  only 
condition  on  which  the  oifer  is  based,  so  that 
whether  the  expectation  of  quick  dispatch  was 
or  was  not  realized,  he  would  be  entitled  to 
claim  the  rebate.  No  failure  in  immediate  un- 
loading would  be  an  answer  to  a  claim  for  the 
discount,  when  the  discount  had  been  oifered 
upon  another  and  distinct  condition  which  had 
been  fully  performed. 

The  answer  of  the  defendant,  no  more  than 
the  published  tariif.  shows  an  understanding 
on  the  part  of  the  railroad  officials  that  the  oifer 
of  discount  is  conditional  on  quick  dispatch. 
By  that  pleading  we  are  told  that  "The  con- 
signee entitled  to  a  rebate,  under  said  proyis- 
Ion.  must  hare  supplied  all  the  best  facilities 
for  speedy  handling  of  coal;"  but  it  is  not  pre- 
tended or  intimatea  that  the  offer  requires  this, 
or  that  anything  more  than  the  interest  of  the 
consignee,  and  the  requirements  of  conven- 
ience in  his  business  are  relied  upon  to  secure 
this  result  Whether  the  result  is  secured  or 
not  the  promise  is  left  to  stand  on  the  single 
condition  of  quantity;  and  when  the  quantity 
is  reached,  the  promised  discount  is,  by  the 
terms  of  the  offer,  due.  And  this  very  re- 
markable consequence  might  possibly  follow 
if  several  persons  should  endeavor  to  earn  the 
discount,  namely:  that  while  a  consignee  who 
had  received  the  necessary  quantity,  but  had 
been  blamably  negligent  in  unloading,  might 
then  demand  and  receive  the  rebate,  another 
who  had  endeavored  to  reach  the  quantitv,  but 
had  fallen  somewhat  short,  but  who  all  the 
year  had  been  prompt  and  punctilious  in  mak- 
ing quick  dispatch,  could  have  no  benefit 
whatever  in  compljring  with  the  only  considera- 
tion on  which  tne  rebate  Is  professedly  sup- 
ported, and  for  which  it  purports  to  be  onerea. 

It  is  very  manifest  from  tnis  statement,  and 
from  the  illustration  of  what  might  naturallv 
happen,  that  the  pretended  consideration  is 
purely  imaginary,  and  that  the  promise  of  a 
discount,  so  far  as  regards  the  consideration 
on  which  it  purports  to  be  based,  is  deceptive 
and  misleading.  The  published  tariff  is  cal- 
cukted  and  intended  to  lead  the  public  to  sup 
poee  that  the  offer  is  based  upon  a  considera- 
tion of  quick  dispatch.  But  in  fact  the  oulck 
dispatch  has  no  necessary  connection  witn  the 
offer:  it  is  put  forth  as  something  confidently 
expected  because  of  the  offer,  but  It  Is  not  re- 
quired or  insisted  upon.  The  defendant  has 
tnerefore  failed,  both  in  Its  published  tariff 
and  in  its  answer,  to  show  any  ground  on 
which  its  offer  can  be  supported;  the  mere  ex- 
pectation of  a  quick  dispatch  while  at  the  same 
time  such  dispatch  is  not  required,  being  no 
ground  whatever. 

If  we  look  into  the  evidence  with  a  view  to 
satisfy  ourselves  whether  any  such  offer  of  dis- 
count could  reasonably  and  lawfully  have  been 
made  on  an  express  condition  of  quick  dis- 
patch, we  shall  have  no  difficulty  in  perceiving 
that  any  such  conditional  offer  would  have 
had  neither  JustkM  nor  reason  in  support  of  it. 
The  evidence  In  the  case  shows  beyond  ques- 
tion what  indeed  common  observation  would 
teach  us  without  other  proof:  that  a  P^rtJ  re- 
ceiving a  much  smaller  quantity  than  80.000 
tons,  can  comply  with  a  condition  of  quick  dis- 
patch as  promptly,  fully  and  completely  as  can 
any  laiger  dealer.    U  therefore  a  discount 


were  to  be  offered  in  order  to  insure  quick  dis- 
patch, a  discrimination  which  should  so  limit 
the  offer  that  a  part  of  those  who  could  and 
might  desire  to  accept  it  would  be  excluded 
from  its  benefits,  would  for  that  very  reason 
be  unjust  and  indefensible.  The  discount  in 
this  case  must  consequently  be  held  support- 
able neither  on  the  published  offer,  nor  on  the 
statement  in  the  answer,  nor,  so  far  as  tlM  con- 
sideration is  concerned,  on  the  evidence:  and 
unless  some  other  support  can  be  found  for  it, 
it  must  be  adjudged  iliegaL 

On  the  argument  an  effort  was  made  to  up- 
hold the  discrimination  on  a  consideration  of 
quantity  merely:  the  consignee  who  should 
receive  more  than  80,000  tons  in  a  year  at  any 
one  station,  being  likened  to  a  purchaser  of 
goods  at  wholesale,  and  the  consignee  who  re- 
ceived a  lesser  amount  being  compared  to  a 
purchaser  at  retail  It  was  nld  that  a  distinc- 
tion in  price  is  universally  made  as  lietween 
these  two  classes  of  customers,  and  that  dis- 
tinction would  be  as  reasonable  in  the  case  of 
ptirchasers  of  railroad  service  as  in  that  of  pur- 
chasers of  cloths  or  lumber. 

One  difficulty  with  this  argument  is  that  it 
is  an  afterthought  The  defendant  has  pub- 
licly selected  the  ground  on  which  it  vriU  oase 
the  discrimination  proposed,  and  has  published 
it  in  a  paper  required  of  It  by  law  for  the  pur- 
poses of  general  information.  It  would  be  en- 
tirely admissible  for  defendant  to  change  Its 
ground  in  making  a  new  offer;  bat  the  offer 
now  under  conslaeratlon  mtut  stand  or  fall,  on 
the  ground  selected  for  it 

But  if  this  defendant  should  attempt  to  make 
a  new  offer  based  upon  quantity  merely,  the 
analogy  between  the  case  and  that  of  wholesale 
and  retail  purchasers  of  merchandise  would 
not  be  found  to  be  very  close.  Tlie  wholsaale 
dealer  Is  allowed  concessions  in  prices  because 
his  transactions  In  proportion  to  the  amount 
purchased  are  fewer  In  number,  thev  take  less 
of  the  tioM  and  attention  of  the  setter,  and  it 
costs  him  very  much  less  to  make  them.  It  la 
perfectly  reasonable  that  these  facts  should  be 
taken  into  account  in  making  bargains.  But 
there  Is  no  certainty,  and  scarcely  any  prob- 
ability that  the  dealer  who  receives  80.000  tons 
of  coal  at  some  one  station  within  a  year  wQl 
make  his  business  cost  less  to  the  railroad  com- 
pany in  proportion  to  quantity  than  the  dealer 
who  receives  95.000  tons  only,  or  90.000.  or 
half  that  qtiantity.  Indeed,  tne  selection  of 
80.000  tons  as  the  test  of  what  should  be  con- 
sidered wholesale  business  would  obviously  be 
purely  arbitrary,  as  also  would  be  the  naming 
of  any  other  considerable  quantity,  say  5.000, 
or  15.000,  or  50,000.  The  selection  of  any  ooe 
of  these  quantities  could  be  defended  on  a  dis- 
tinction between  wholesale  and  retail  dealings 
as  logically,  if  not  as  plausibly,  as  that  of  any 
other;  and  the  evidence  In  this  case  shows  that 
defendant  in  years  past  has  based  its  offer  of 
discount  on  a  receipt  of  consignments  much 
below  the  80.000  tons  now  required.  The  quan- 
tity named  last  year  was  90.000  tons;  so  that 
on  the  argument  now  advanced  what  was 
wholesale  last  year  Is  retail  this. 

A  distinction  in  rates  as  between  car  loads 
and  smaller  qtiantlties  is  readily  understood 
and  appreciated;  but  no  such  distinction  Is 
made  in  this  offer,  and  a  customer  of  the  road 
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irho  should  receive  all  his  coal  bj  car  load  or 
^▼eii  by  train  load  would  be  excluded  if  he  fell 
short  in  quantilr.    And  some  possible  results 
of  the  offer  might  be  utterly  inconsistent  with 
coonderations  acted  upon  in  wholesale  trade. 
If  a  consignee,  for  example,  earns  the  rebate  by 
receiving  80,000  tons  at  a  station  to  which  the 
freight  Is  a  dollar  a  ton,  he  pays  but  $27,000 
for  the  transportation;  but  his  rival  at  the 
came  place  who  reaches  to  29,000  tons  only, 
must  pay  for  a  less  service  presumptively  ac- 
oompUshed  at  less  cost,  and  which  is  of  less 
▼aloe  to  him,  $2,000  more.    Such  a  result 
eould  not  x)ossibly  be  defended.    The  one  con- 
signee would  be  a  wholesale  dealer  as  much  as 
the  other,  and  common  sense  would  pronounce 
unhesitatingly  that  if  the  larger  charge  for 
•carrping  the  smaller  quantity  was  reasonable, 
the  discount  to  the  other  dealer  must  be  with- 
out any  just  or  reasonable  support. 

But  when  a  question  of  rebates  or  discounts 
is  under  consideration,  it  might  be  misleading 
to  consider  them  in  the  light  of  the  principles 
which  merchants  act  upon  in  the  case  of  whole- 
sale and  retail  transactions.  There  is  a  very 
manifest  difficulty  in  applymg  those  principles 
to  the  conveniences  which  common  carriers 
furnish  to  the  public,  a  difficulty  which  springs 
from  the  nature  of  the  du^  which  such  car- 
riers owe  to  the  public.  That  duty  is  one  of 
entire  partiality  of  service.  The  merchant  is 
under  no  corresponding  duty,  and  may  make 
his  rules  to  suit  his  own  interest,  and  discrim- 
inate as  he  pleases.  There  is  no  occasion  to 
enlarge  upon  this  now. 

A  discrimination,  such  as  the  offer  and  its  ac- 
ceptance by  one  or  more  dealers  would  create, 
must  have  a  necessary  tendency  to  destroy  the 
business  of  small  dealers.  Under  the  evidence 
in  the  case  it  appears  almost  certain  that  this 
destruction  must  result,  the  margin  for  profit 
on  wholesale  dealinn  in  coal  being  very  smalL 
The  discrimination  is  therefore  necessarily  un- 
just within  the  meaning  of  the  Law.  It  can- 
not be  supported  by  the  circumstance  that  the 
offer  is  open  to  all;  for  although  made  to  all,  it 
is  not  possible  that  all  should  accept.  More- 
over, in  testing  such  a  discrimination  we  must 
consider  the  principle  by  which  it  mnst  be 
supported;  and  the  principle  which  would 
support  a  80,000  ton  limitation  would  support 
one  of  60,000  or  100,000  equally  well;  the 
qnanti^^  named  would  be  arbitrary  in  any 
case.  It  might  easily  be  so  high  as  practicably 
to  be  open  to  the  largest  dealer  only.  A  rail 
road  company,  if  allowed  to  do  so,  might  in  this 
way  IkaDd  over  the  whole  trade  on  its  road  in 
•ome  necessary  article  of  commerce  to  a  single 
dealer;  for  it  might  at  will  make  the  discount 
equal  to  or  greater  than  the  ordinary  profit  in 
the  trade;  and  competition  by  those  who  could 
not  get  the  discount  would  obviously  be 
then  out  of  the  question.  So  extreme  a  case 
would  not,  however,  be  needful  to  show  the 
Inadmissibility  of  such  a  discount  as  is  here 
offered;  the  injustice  would  be  equally  mani- 
fest if  several  dealers  instead  of  one  were  able 
to  accept  the  offer.  A  railroad  company  has 
no  right,  by  any  discrimination  not  grounded 
in  reason,  to  put  any  sinsle  dealer,  whether 
a  large  dealer  or  a  small  dealer,  to  any  such 
de»tructive  disadvantage. 

In  what  la  said  above  we  do  not  mean  to  be 
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understood  as  intimating  that  defendant  is  not 
saved  something  in  cost  and  in  labor  by  hav- 
ing the  coal  carried  by  it  received  in  large 
quantities  by  single  consignees.  On  the  con- 
trary, we  readily  agree  that  its  service  for  large 
dealers  is  somewhat  less  in  proportion  to  quan- 
tity of  freight  transported  than  is  the  like  serv- 
ice performed  for  small  dealers.  We  also 
agree  that  defendant  may  therefore  seem  to 
have  an  interest  in  restricting  its  dealings  so 
far  as  possible  to  large  dealers.  But  this  is  an 
interest  that  can  only  be  consulted  and  acted 
upon  in  strict  subordination  to  the  rules  of 
law;  and  one  of  the  most  important  of  those 
rules  is  that  in  any  discrimination  between 
dealers  justice,  if  not  a  paramount  considera- 
tion, shall  at  least  be  kept  in  view.  The  car- 
rier cannot  regard  its  own  interests  exclusively 
— ^if  it  could,  it  might  at  pleasure,  by  methods 
easily  available,  drive  all  small  deiuers  off  its 
line,  and  center  the  whole  trade  in  a  few 
hands.  The  state  of  things  that  would  result 
might  be  altogether  for  its  interest  and  con- 
venience, since  it  would  then  have  fewer  cus- 
tomers to  deal  with  and  fewer  transactions  for 
the  same  aggregate  trade;  but  the  wrong  would 
be  flagrant.  The  case  suggested  is  more  ex- 
treme than  the  one  before  us,  but  the  wrong 
is  sufficiently  palpable  here.  And  without 
further  comment  on  this  branch  of  the  case  it 
will  be  sufficient  to  repeat  that  when  the  de- 
fendant makes  an  offer  of  discount  or  rebate 
based  on  the  80,000  ton  limit,  the  limitation  is 
unreasonable  and  unlawful,  because  neces- 
sarily resulting  in  unjust  discrimination. 
There  is  nothing  In  the  showing  in  this  case  to 
justify  the  fixing  of  a  limitation  as  the  around 
of  rebate  at  any  specified  quantity;  and  there- 
fore if  the  discount  is  paid  to  one  dealer,  the 
payment  will  be  evidence  of  the  right  of  all 
other  dealers  to  a  like  and  proportionate  dis- 
count. 

A  further  question  of  importance  concerns 
the  difference  in  defendant's  rates  on  coal 
shipped  to  stations  on  its  main  line  from  Provi- 
dence and  East  Providence  respectively.  The 
facts  important  to  an  understanding  of  this 
question  are  that  defendant's  road  was  first 
constructed  from  Providence  through  Valley 
Falls  to  Worcester,  and  that  compminant,  at 
very  great  expense  to  its  members,  provided 
itself  with  land  and  all  necessary  requirements 
for  carr]^ng  on  extensive  dealings  in  coal  near 
the  terminus  of  defendant's  road  in  Providence, 
and  by  co-operation  with  it  secured  tracks  into 
its  yards  and  to  its  dock.  But  defendant's  ac- 
commodations at  Providence  were  limited  and 
could  not  be  enlarged  unless  at  great  expense; 
the  city  authorities  it  is  said  were  disposed  to 
interpose  obstacles  to  such  use  of  the  city 
streets  for  railroad  service  as  was  essential,  and 
defendant  found  it  necessary  to  construct  a 
new  line  from  Valley  Falls  to  East  Providence, 
where  ample  accommodations  were  secured, 
and  where  its  business  could  be  more  conven- 
iently and  cheaply  conducted.  The  distance 
from  Providence  to  Valley  Falls  is  six  miles 
and  from  East  Providence  seven.  Coal  trains 
are  made  up  at  Valley  Falls  of  loaded  cars 
brought  from  Providence  and  East  Provi- 
dence without  distlDction.  By  the  published 
tariff  the  rate  upon  coal  from  Providence  and 
from  East  Providence  respectively  to  Valley 
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Falls  is  the  same;  sixty  cents  per  gross  too;  and 
it  is  also  made  the  same  to  Lonsdale  which  is 
the  first  station  abore.  But  to  all  stations 
above  Lonsdale  a  higher  charce  is  made  from 
Providence  than  from  East  ProTidence,  the 
difference  after  the  state  line  is  crossed  beine 
in  every  case  ten  cents  per  gross  ton.  This  di^ 
ference  is  very  important  to  complainant,  and 
necessarily  very  preJudiciaL 

It  is  very  evident  that  if  it  Is  fair  and  rea- 
sonable for  defendant  to  make  the  charge  on 
coal  to  Valley  Falls  from  the  two  termini  the 
same,  there  can  be  no  Justification  for  making 
diiferent  rates  to  the  station  beyond,  based  on 
the  fact  that  the  coal  comes  from  one  terminus 
rather  than  from  the  other.  The  fact  that  a 
part  of  the  coal  taken  from  Valley  Falls  to 
Worcester  was  first  received  by  defendant  at 
Providence  and  another  part  at  .Bast  Provi- 
dence does  not  in  any  degree  affect  the  cost  or 
the  value  of  its  service  in  transporting  it  from 
Valley  Falls  on;  and  a  discrimination  in  rates 
from  Valley  Falls  based  upon  the  fact  that  the 
coal  had  come  from  the  one  terminus  instead 
of  the  other  would  have  no  reason  and  no  Jus- 
tice to  support  it.  The  defendant  might  as 
well  discriminate  on  the  ground  of  the  coal 
having  come  from  different  mines  or  different 
dealers.  The  discrimination  made  by  the  de- 
fendant's  published  tariff  is  therefore  presump- 
tively at  least  without  Justification. 

It  is  claimed  by  defendant,  however,  that  the 
additional  cost  of  doinff  its  business  at  Provi- 
dence over  the  cost  at  East  Providence  is  fully 
sufficient  to  support  the  difference  made  in 
rates,  and  that  the  fact  of  defendant  making  no 
difference  at  Vallev  Falls  and  Lonsdale  cannot 
preclude  its  making  them  at  other  points. 
Passing  over  this  last  point  for  the  present  as 
not  being  one  necessarily  requiring  a  decision 
at  this  tune,  we  are  of  opinion  that  defendant 
does  not  justify  the  making  of  the  additional 
charge  at  any  station. 

The  Providence  line  was  first  built,  and 
complainant,  at  verv  large  expense  and  m  co- 
operation with  the  aefendant,  has  put  itself  in 
position  to  transact  its  business  there.  De- 
fendant because  of  inconvenience  which  It  will 
escape  has  constructed  a  new  line  and  estab- 
li^ed  a  new  station  where  the  inconveniences 
will  be  less.  lu  policy  now  is  to  force  the 
whole  business  as  mucn  as  possible  over  the 
new  line.  We  have  no  doubt  its  own  con- 
venience will  thereby  be  consulted,  and  the 
cost  of  its  business  somewhat  reduced;  but 
there  is  no  evidence  before  us  which  would 
Justify  us  in  finding  that  the  additional  charge 
upon  the  coal  received  at  Providence  is  only  a 
fiur  equivalent  for  the  additional  cost.  On  the 
contrary,  we  think  the  increased  rate  is  im- 
posed more  from  policy  than  out  of  regard  to 
additional  cost. 

But  we  think  also  that  under  all  the  circum- 
stances it  is  not  admissible  for  defendant  to  im* 
poee  upon  its  patrons  at  Providence,  whose  in- 
vestments for  Dtitiness  with  it  were  made  be- 
fore the  East  Providence  line  was  constructed, 
an  additional  charge  because  of  the  inconven- 
iences attending  the  transaction  of  its  business 
at  that  station,  and  for  which  they  are  in  no 
way  responsible.  These  inconveniences  are 
incident  to  a  situation  which  it  is  unfortunate 
the  defendant  is  unable  to  relieve;  but  they 


cannot  Justify  differences  in  rates  which  will 
force  or  tend  to  force  the  Providence  dealers 
out  of  business. 

As  regards  the  Providence  business  we  think 
the  obligation  of  defendant  is  not  different  now 
from  what  it  would  have  been  had  it  con- 
structed for  its  own  convenience  a  branch  road 
into  some  other  part  of  the  same  citj.  If,  for 
example,  it  had  established  a  new  might  sta- 
tion in  Providence,  in  order  that  it  might  havo 
more  ample  yards,  and  thus  secure  greater  fa- 
cilities for  its  business,  it  would  not  nave  beea 
admissible  that  upon  its  shipments  to  pointe 
which  were  practicably  the  saoM  distance  f  roia 
each  station  and  accessible  from  each,  a  differ- 
ence in  rates  slM>uld  be  charged  when  the  serv- 
ice was  worth  no  more  to  Its  customers  and 
when  the  reasons  for  having  the  two  stationa 
concerned  its  own  convenience  excjusivelv. 
But  the  establishment  of  a  second  sCation  in 
this  case,  although  in  another  municipality, 
and  requiring  several  miles  of  new  line  to  reach 
it,  was  also  in  the  nature  of  a  local  convenience 
in  its  own  business,  and  should  be  so  consid- 
ered in  the  making  of  rates  to  points  reached 
from  both  stations. 

Complainant  insists  that  defendant  should 
pay  the  cost  of  hauling  the  coal  from  the  wharf 
to  defendant's  freight  station  in  Providence. 
But  we  do  not  thiuK  this  can  be  required.  It 
seems  that  defendant  did  this  formerly,  but 
without  any  contract  obligation  to  that  effect; 
and  probably  onlv  by  way  of  encouraging  com- 

Slainant  in  building  up  a  considerable  trade, 
iut  what  it  did  for  a  time  as  a  favor  or  by  way 
of  encouragement,  it  might  discontinue  at 
pleasure.  There  could  be  nothing  in  the  nat- 
ure of  a  binding  usage  about  it 

Our  general  canduntm  i$  that  compUUriani  U 
erUitled  to  the  rtiirf  indieaied  on   the  firat  two 
grounds  of  eomplaint  tUwve  eonmdered,  mU  not  ot^ 
the  tiUrd,     Order  mil  be  entered  accordingly. 
In  this  opinion  all  concur. 

Ordik. 

This  case  being  at  issue  upon  complaint  and 
answer  on  file,  and  having  been  duly  assigned 

for  hearing  on  the  day  of ,  18^7, 

and  a  hearing  having  been  tiad  upon  the  plead- 
ings, proofs  and  arguments  of  counsel,  and  the 
report  and  opinion  of  the  Commission  tiaving 
been  made  and  filed — wherein  the  Commission 
has  found  as  facts  that  the  defendant  corpora- 
tion offers  a  discount  or  rebate  of  10  per  cent 
from  its  published  rates  for  the  transport*tioa 
of  coal,  to  all  persons  who  shall  receive  con- 
signments of  coal  in  any  one  year  amounting 
to  80 .000  tons  or  upward,  at  any  one  station  on 
the  line  of  defendant's  road;  and  also  that  the 
charge  for  the  transportation  of  coal  from 
Providence  to  stations  on  defendant's  line  above 
Lonsdale  is  greater  than  for  the  transportation 
of  coal  from  East  Providence  to  such  stationa 
respectively;  and  the  Commission  having  ad- 
judged that  the  giving  or  offering  to  give  such 
dis<x>unt  or  rebate  is,  under  the  drcumstancea 
of  this  case,  in  contravention  of  tlie  proviriona 
of  sections  3  and  8  of  the  Act  to  Regulate  Com- 
merce, unless  a  like  discount  or  rebate  is  made 
to  all  persons;  and  that  the  making  of  such 
greater  charge  for  the  transportation  of  coal 
from  Providence  is  also,  under  the  drcom* 
stances  of  this  case,  in  contravention  of  the 
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pfOTisioDs  of  said  eecUons  of  said  Act,  in  so  far 
as  it  Implies  to  interstate  commerce. 

Now,  IX  is  ordered  and  adjudged  that  so  much 
of  the  prayer  of  the  petition  as  prays  that  the 
complainant  be  required  to  cease  and  desist 
from  the  acts  above  recited  be,  and  the  same 
hereby  is,  granted;  and  that  the  defendant  cor- 
poration be,  and  it  hereby  is,  required  to  cease 
and  desist  from  said  unlawful  acts  of  discrim- 
ination, and,  within  ten  days  from  the  date 
hereof,  to  modify  and  correct  its  published 
scbedules  of  rates  and  charges  accordingly; 
isd  it  is  further  ordered  that  a  notice  embody- 
ing this  order  be  forthwith  sent  to  the  defend- 
int  corporation,  together  with  a  copy  of  the  re- 
port and  opinion  of  the  Ck)mmission  herein,  in 
conformity  with  the  provisions  of  the  fifteenth 
section  of  the  Act  to  Ilegulate  Commerce. 


Louis  LARRISON 

V, 

COICAGO  &  GRAND  TRUNK  R.  CO. 
MICHIGAN  CENTRAL  R.  R.  CO. 

CfflCAGO  &  GRAND  TRUNK  R.  CO. 

L  The  proviso  in  section  22  of  the  Inter- 
state Commerce  Act  *'  That  nothine  in 
this  Act  shall  apply  to  *  *  *  the  fesu- 
anoe  of  milwLf^  «  *  *  passens^r  tick- 
•ts***  applies  only  to  tne  act  of  issuini? 
or  irivingr  out  such  tickets;  the  terms, 
conoitions  and  circumstances  upon 
which  the  sale  of  such  tickets  is  made 
are  subject  to  and  must  be  in  accord- 
ance with  the  Act  in  its  general  pro- 
vision. 

2.  A  sale  of  milac^e  tickets  to  commer- 
eial  travelers  at  a  certain  rate,  and 
refusal  to  sell  to  other  passengers  except 
at  a  higher  rate,  is  an  ui^ast  discriini- 
aation*  within  the  meaning  of  the  Act. 

8.  A  release  of  liability  by  commercial 
travelers  to  the  railroad  company  does 
not  constitute  a  g^ood  and  sufficient 
eonsideration  for  such  discrimina- 
tion; nor  does  the  fact  that  tbey  may 
influence  business  in  favor  of  the  roaa, 
etc 

4  Common  carriers  may  continue  the 
issuance  of  milage  passenger  tick- 
ets* the  charges  for  which  must  be  rea- 
sonable and  just  and  free  from  unjust 
discrimination  or  unreasonable  prefer- 
ence. 

5.  Persons  belonging  to  the  class  known 
as  commercial  travelers  are  not  priv- 
ileged to  ride  over  railroads  at  lower 
rates  than  other  persons*  and  to  make 
a  difference  in  this  respect  is  unjust  dis- 
crimination; this  is  true  whether  tickets 
issued  are  milage  tickets  or  in  some 
other /orm. 

<).  Vei^eet  on  the  part  of  a  railroad  com- 
pany to  publish  rates  for  milage  tick- 
^  is  a  violation  of  the  Act. 


ISTKR  8. 


(Decidod  July  2S,  18S7.) 


Report  and  Opinion  of  the  Commission. 

MorrisoUf  Commissioner: 

In  one  of  these  cases  the  complainant,  Louis 
Larrison,  alleges  unjust  discrimination  and 
neglect  to  publish  fares,  rates  and  charges  for 
milage  ticKets;  in  the  other,  unjust  discrimi-, 
nation  is  alleged.  The  two  cases  were,  with 
consent  of  the  parties,  heard  together,  and,  aft- 
er investigation,  the  facts  are  found  to  be  as 
follows: 

The  defendant,  being  the  same  in  both  cases,, 
is  and  was,  on  the  21st  of  May,  1887,  a  com- 
mon carrier  of  passengers  on  its  railroad  from 
Port  Huron,  in  the  State  of  Michigan,  into  and 
through  the  State  of  Indiana  to  the  City  of 
Chicago,  in  the  State  of  Illinois,  and  was  then 
offering  to  sell  and  selling,  for  |^,  to  the  class^ 
of  persons  known  as  commercial  travelers, 
milage  tickets,  entitling  the  holder  to  trans- 
portation to  the  extent  of  1,000  miles  over  its. 
road  between  said  States. 

The  complainant,  Larrison,  having  occasion 
to  travel  on  defendant's  road  between  said 
States,  applied  on  the  21st  of  May,  1887,  at. 
the  proper  office  of  the  defendant  in  the  City 
of  Detroit,  to  purchase  one  of  said  "thousand 
mile  tickets,"  offering  in  payment  therefor  the 
sum  of  $20.  The  defendant  refused  to  sell 
this  complainant  such  ticket  for  less  than  $25, 
alleging  as  a  reason  therefor,  as  was  the  fact, 
that  complainant,  Larrison,  did  not  belong  to 
the  class  of  persons  known  as  commercial 
travelers,  to  which  alone  defendant  sold  said 
tickets  for  the  price  of  $20. 

The  schedule  of  defendant,  kept  in  its  office 
in  said  City  of  Detroit,  purporting  to  show 
the  rates,  fares  and  charges  it  had  established 
and  which  were  in  force  May  21, 1887.  did  not 
show  the  rates,  fares  and  charges  which  it  had 
established  and  were  in  force  for  carrying  pas- 
sengers who  purchased  milage  tickets  which 
it  then  kept  and  was  offering  for  sale;  but 
since  this  complaint  was  made  defendant  has- 
caused  its  schedules  of  rates,  fares  and  charges 
to  be  so  amended  as  to  show  the  rates  at  which 
it  sells  milage  tickets. 

The  other  complainant,  the  Michigan  Cent- 
ral Railroad  Company,  owns  and  operates  a. 
railroad  extending  from  the  City  of  Detroit, 
in  the  State  of  Michigan,  into  and  through  the- 
State  of  Indiana,  to  Chicago,  in  the  State  of 
Illinois,  and  is  a  common  carrier  of  passengers 
between  said  States;  and,  while  the  defendant 
was  offering  to  sell  and  selling  to  commercial 
travelers  thousand  mile  tickets  for  $20  and  re- 
fusing to  sell  for  less  than  $25  like  tickets  to- 
persons  not  commercial  travelers,  this  com- 
plainant was  selling  such  thousand  roUe  ticketa 
for  $25  to  the  public  generally,  without  dis- 
crimination in  favor  of  any  person  or  class  of 
persons.  And  as  such  common  carrier  of  pas- 
sengers between  said  States,  this  complainant 
and  the  defendant  are  competitors. 

The  answer  of  defendant  admits  the  facts  as 
found  above,  but  avers  that  nothing  alleged 
against  the  defendant  company  is  in  conflict 
with  the  Act  to  Regulate  Commerce,  because  at 
the  date  of  the  passage  of  said  Act  the  railway 
companies  of  the  country  generally,  including 
the  defendant  and  the  complainant  companies, 
were  and  for  many  years  prior  thereto  had 
been  doing  the  things  now  complained  of;. 
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New  York,  on  behalf  of  281  merchants  of 
IVIichigan,  Illinois,  Indiana,  Ohio,  Pennsyl- 
vania, and  Delaware,  that  the  present  classifi- 
cation in  use  for  west  bound  traffic  by  the  New 
York  Central,  Delaware,  Lackawanna  & 
Western,  Pennsylvania,  Baltimore  &  Ohio,  and 
Erie  Railroad  Companies,  "as  regards  the  un- 
just differences  now  made  in  classification  and 
freight  charges  between  carloads  and  less  than 
car  Toads  on  the  same  articles  between  the  same 
points,  is  in  violation  of  the  sections  of  the  In- 
terstate Commerce  Law  forbidding  undue  pref- 
erences to  individuals  or  localities."  The 
complainants  ask  for  a  restoration  of  the  prin- 
ciple of  uniform  r^tes  without  regard  to  quan- 
tity which  was  in  force  from  the  seaboard  for 
twenty  years. 

Complaints  have  also  been  received  from 
Francis  H.  Legeett  &  Co.,  of  New  York  City, 
against  the  trunk  lines,  charging  that  the  pres- 
ent classification  in  respect  of  the  higher  rates 
charged  upon  less  than  car  load  shipments  is  in 
violation  of  the  provisions  of  the  Interstate 
Commerce  Law  and  petitioning  for  relief. 


Ralph  W.  THATCHER 

FITCHBURG  R.  R.  CO.  et  al* 

The  complainant^  the  owner  of  a  g^rain 
elevator  at  SchenectadytN.  T.,  ships 
sprain  from  his  elevator  to  Boston; 
over  the  roads  of  the  defendant  com- 
panies. Prior  to  the  Act  to  Reffolate 
Commerce,  the  defendants  carried  com- 
plainant's shipments  at  the  proportion 
of  through  rates  from  Chicago  to  Boston 
allowed  to  the  lines  from  Schenectady  to 
Boston,  but  since  the  Act  took  effect 
they  have  refused  to  accept  this  propor- 
tion, on  the  pround  that  it  would  vio- 
late the  fourth  section  of  the  Act,  since 
the  rates  from  other  points  nearer  Boston 
than  Schenectad  vis,  are  greater  thansuch 
proportion  would  be.  The  complaint 
asks  that  the  defendants  be  com- 
pelled to  accept  such  proportion  of 
the  through  rate.    Held, 

(a)  That  the  complaint^  in  effect 
asks  from  the  Commission  an  order 
that  shall  require  the  defendant  roads 
to  receive  freights  at  Schenectady  for 
transportation  to  Boston,  at  rates  less 
than  are  now  charged  by  tne  same  roads 
for  the  transportation  of  like  freights  to 
Boston  from  stations  nearer  Boston,  un- 
der substantially  similar  circumstances 
and  conditions. 

(6)  That  such  order,  if  issued,  would 
require  the  roads  to  depart  from  the 
general  rule  laid  down  in  the  fourth  sec- 
tion of  the  Act. 

(c)  That  while  the  Act  authorizes  the 
Commission  to  permit  exceptions,  it 
does  not  authorize  it  to  require  excep- 
tions. 

{d)  That  the  Commission  has  not 
pow^er  to  make  rates  generally,  but 

*See  ante,  24^17, 8u5  nom.  i?e  Thacher  andThaoher 
V.  Delaware  &  Hudson  Canal  Ck>. 


only  to  determine  whether  rates  im- 
posed by  the  railroads  are  in  conflict 
with  the  Statuta 

{e)  That  the  question  whether  the 
rates  now  charged  complainant  are  ex- 
cessive is  not  raised  by  the  complaintw 

(/)  That  the  complaint  must  be  dis- 
missed. 

(Decided  July  85. 1S87  J 

Rbfobt  and  Opinion  of  thb  Commission. 

Schoonmakert  Commissioner: 

The  complaint  in  this  case  charges,  in  sab- 
stance,  that  the  yarious  railroad  companies 
named  as  defendants,  unjustly  discriminate 
against  the  complainant  by  refusing  to  carry 
grain  and  flour  for  the  complainant  from 
Schenectady,  New  York,  to  Boston  and  other 
New  England  points,  at  the  proportion  of  all 
rail  rates  from  Chicago  to  Boston  and  the  other 
points  reached  hy  through  shipments,  allowed 
from  Schenectady  by  the  ioint  tariffs  for  such 
through  shipments,  and  demands  that  all  the 
railroads  which  participate  in  the  traffic  of 
through  lines,  which  pass  Schenectady  east* 
ward  over  the  tracks  of  the  Delaware  <&  Hud- 
son Canal  Company,  shall  be. required  to  re- 
ceive and  forward  from  the  Schenectady  ele- 
vator, possessed  and  used  by  complainant,  all 
grain  and  other  merchandise  received  at  said 
elevator,  either  by  canal  or  railroad,  and 
shipped  to  said  elevator  for  the  purpose  of  be- 
ing forwarded  further  east  over  the  routes  of 
the  defendants  and  to  furnish  cars  and  all 
seeded  facilities  for  transportation  of  grain, 
feed,  and  flour  from  the  Schenectady  Elevator 
&  Steam  Mills  to  eastern  points,  and  that  they 
accept  as  compensation  therefor  the  same 
amounts  of  money  they  severally  accept  and 
receive  for  similar  service  as  parts  of  the  through 
lines  from  Chicago. 

The  answers,  in  substance,  deny  the  charge 
of  discrimination,  and  aver  that  tne  shipments 
east  from  the  Schenectady  elevator  of  the 
complainant  are  local  shipments,  and  that  the 
defendants  have  the  right  and  that  it  is  their 
duty  under  the  Statute,  in  order  to  avoid  a  yio- 
lation  of  the  long  and  short  haul  provision  of 
the  fourth  section,  to  charge  local  rates  or  rates 
not  less  than  from  Mechanicsville,  Greenfield, 
and  other  local  and  more  eastern  points  to  Bos- 
ton. 

The  Commission  finds  the  facts  material  to 
the  disposition  of  the  case  to  be  as  follows: 

The  complainant  is  the  proprietor  of  a  valu- 
able elevator  and  flour  mills,  at  Schenectady, 
conveniently  located  adjacent  to  the  Erie  Ca- 
nal, and  to  the  tracks  of  the  Rensselaer  & 
Saratoga  Railroad,  leased  to  and  operated  by 
the  Delaware  &  Hudson  Canal  Company,  and 
has  for  several  years,  under  contract  with  the 
Rensselaer  &  Sarato^  Company  continued 
with  the  Delaware  &  Hudson  Company,  had  a 
privilege  which  has  been  practically  the  privi- 
lege of  shipping  grain,  feed,  and  flour  from  his 
elevator  over  the  said  railroad  to  and  over  its 
connecting  roads  leading  to  Boston  and  other 
eastern  points. 

The  complainant  receives  the  bulk  of  his 
grain  from  the  West  transported  by  water  ovei 
the  lakes  and  Erie  Canal  and  consigned  to  him 
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kt  Sch«DecUdT,  vhere  It  Is  taken  into  hfs  ele- 
Tstor  and  retained  UDtIt  he  finds  a  market  for 
it  in  New  England.  He  also  purchases  grain 
locally  at  and  ne&r  Scbeneciady,  n hi cb  Is  taken 
indfscrimlnatelj  like  all  the  other  ^alt 
celved  Into  the  same  elevator,  and  for  the  t 
purpooes.  The  elevator  is  also  open  to  the 
public,  and  is  used  to  some  esteot  by  other 
persons  than  com  plain  ant,  for  the  trauahip- 
ment  and  storage  of  grain. 

Prior  to  the  lime  the  Act  to  Regulate  Com- 
merce took  eSect  the  defendant  rowls  all  car- 
jied  complainant's  grain,  feed,  and  flouratthe 
proportion  of  through  rates  from  Chicago  to 
Boston  allowed  lo  the  lines  from  Schenectady 
to  Boston.  The  percentage  of  those  through 
rates  T»a»  twenty  per  cent  of  the  Chicago  rate 
of  thirty  cents  per  hundred  pounds,  or  prac- 
tically wx  ceula  per  hundred.  The  subdMs- 
ion  of  the  Pltchburg  Road  from  Meohanlcs- 
ville  to  Boston  of  thla  proportion  was  five  cents 
and  eeveo  hundred  and  seventy  eight  one 
thousandths.  Since  the  Act  to  Regulate  Com 
merce  took  effect  the  several  roads  have  re- 
fused to  accept  this  proportion  from  complain- 
ant, giving  as  the  reason  therefor  that  it  would 
violal«  Uie  fourth  aectlon  of  that  Act,  since  the 
rates  from  Albany,  Troy,  Mechanlcsvllle,  and 
North  Adams,  which  are  further  east  and 
nearer  Boston  than  Schenactady,  on  the  Fitch 
burg  line,  are  greater  than  such  proportion 
woi3d  bo. 

The  principal  shipments  from  complainant's 
elevator  have  been  over  the  Delaware  &  Hud- 
son Rc«d  to  Hechanlcsville,  and  thence  over 
the  Fitchburg  lines  to  Boston.  He  makes  no 
shipments  by  way  of  Albany  over  the  New 
York  Central  and  Boston  &  Albany  Roads. 
The  Fitchburg  Road  now  controls  the  Troy  A 
BosiOQ  line  and  the  Boalon,  Hoosac  Tunnel  & 
Wealem  Road.  Since  the  change  above  stated, 
the  complainant  has  made  no  shipments  over 
these  lines,  on  account  of  the  rales. 

Upon  this  statement  of  facta  It  Is  seen  that 
what  the  complainant  asks  from  the  Commis- 
sion is  an  order  that  shall  require  the  several 
defendant  roads  lo  receive  freights  at  his  ele- 
vator at  Bcheoectady  for  transportation  to  Bos- 
ton and  Boston  points  at  rates  less  than  are 
now  charged  by  the  same  roads  for  the  trans- 
portation of  like  freights  to  Boston  and  Boston 
potnts,  from  stations  on  (he  same  lines  nearer  to 
the  points  of  destination,  and  the  transportation 
of  which  freights  would,  so  far  as  we  can  now 
a«e,  be  under  substantially  similar  clrcum- 
■tAQcea  and  conditions.  Such  an  order,  If  Is- 
sued, would  require  the  roads  to  depart  from 
the  general  rule  laid  down  in  the  fourth  sec- 
tion of  Ibe  Act  to  Begulate  Commerce.  While 
that  Act  authorizes  the  Commission  to  permit 
exceptions  under  some  drcnmsuiaces  and 
ditions  indicated  by  the  law.  It  does 


seated  by  the  complaint  that  the  Commission 
can  pass  upon  It  It  may  be  truthfully  said 
tliMt  the  several  defendants  might  avoid  any 
cimfllct  with  the  fourth  section  of  the  Act  by 
reducing  Uielr  chargee  to  Boston  and  Boston 
lioints  from  the  stations  east  of  Bcheneclady; 
liut  this  complaint  does  not  ask  the  Commis- 
sion to  compel  such  reduction,  nor  has  any 
evidence  been  given  or  offered  which  would 


enable  us  to  determine  what  would  be  proper 
and  just  rales  from  any  such  stations.  It  is 
ther^ore  impossible  to  fix  them  in  this  case, 
even  If  the  Commission  had  power  to  make 
rales  generally,  which  it  has  not.  Its  power 
in  respect  lo  rales  is  to  determine  whether  those 
which  the  roads  Impose  are  for  any  reason  In 
conflict  with  the  statute. 

The  rales  with  which  complainant  flnds 
fault  It  is  not  claimed  are  in  conflict  with  the 
statute,  unless  the  conflict  is  found  in  the  fact 
that  they  exceed  what  the  roads  accept  on  the 
through  business  as  tbeir  proportion  of  the 
rates  fixed  at  distant  points.  If  that  Is  In  any 
sense  contrary  to  the  Law,  (he  illegality  would 
not  be  corrected  by  compelling  the  roads  to 
accept  upon  shipments  from  Schenectady  rates 
leas  than  are  charged  from  the  slattons  further 
east.  We  cannot  correct  one  alleged  violation 
of  law  by  compelling  another. 

If  complainant  thinks  the  rates  from  Sche- 
nectady and  intermediate  points  to  Boston  and 
Boston  points  arc  excessive,  he  can  raise  that 
question  directly  and  distinctly,  and  the  Com- 
mlsston  can  then  enter  upon  a  full  investiga- 
tion of  the  facts  bearing  upon  lb  But  the 
question  is  not  made  here. 

It  Is  proper  to  Btat«  that  the  question  whether 
a  proportion  of  through  rates  leas  than  the  lo- 
cal rates  over  the  same  line  <xa  lawfully  be 
accepted,  la  Involved  in  a  pending  case,  and 
Is  awaiting  further  evidence  and  argument 

2^  eet^>fa4nt  mvtt  be  diimitied. 

In  this  opinion  all  concur. 


CHICAGO  &  ALTON  R.  R.  CO. 

PfcNNSTLVANlA  C0.» 

CHICAGO  &  ALTON  R.  R.  CO. 

PENNSYLVANIA  R  R.  CO. 

CHICAGO,    ROCK   ISLAND  &  PACIFIC 


1.  Im  the  absence  of  statutory  aatbority 
one  railroad  company  can  sell  ticket 
and  check  baggage  over  the  road  of  an- 
other company  only  by  agreement;  and 
the  Act  to  Regulate  Conxmerce  d««B 
not  in  terms  require  one  railroad  com- 
pa-ny  to  aell  throni^h  tickets  over  the 
road  of  another  company. 

2.  Railroad  compa,ii]eB  tnar,  under  their 
right  to  control  the  official  conduct  of 
their  own  agents,  forbid  their  agents 
to  receive  conuniaaioDa  from  other 
eompaniea  for  the  sale  of  tickets  over 
snch  other  oouipanies'  roads,  and  mar 
direct  them  not  to  seU  tickets  over  roads 
of  companies  whieb  refuse  to  recopnize 


liee  ante,  ai,  KM. 


858 


iNTBRfiTATB  COICMERCB  RbFOBTB — THE  COMMISSION. 


July, 


with  the  employees  of  another,  and  the 
Act  does  not  disturb  this  principle. 

8.  The  practice  of  one  company's  paying 
the  ag^entB  of  another  company  a  com- 
mission for  selling  tickets  over  the  for- 
mer's road  is  not  reasonable  or  proper. 

4.  Hence,  held,  that  the  defendant  com- 

Jianiesy  in  prohibiting  their  agents 
rom  receiving  commissions  and  in  re- 
fusing^ to  sell  throuffh  tickets  over  the 
roads  of  complainant  while  the  latter 
insist  on  paying  commissions  to  defend- 
ant's agents,  have  not  contravened 
the  provisions  of  the  third  section  of  the 
Act,  which  reonire  that  railroad  com- 
panies shall  ^'aiford  all  reasonable,  prop- 
er and  equal  facilities"  to  connecting 
lines,  etc. 

(Morrison,  C,  dissents,) 

(Decided  July  14, 1887.) 

Hbfort  of  thb  Commission. 

Schoonmaker,  Oammisnaner: 

The  complaints  in  these  cases  are  founded 
upon  the  third  section  of  the  Act  to  Regulate 
Commerce,  and  charge  violations  of  that  sec- 
tion by  the  defendant  companies  in  refusing 
certain  facilities  for  receiving,  forwarding,  and 
dcliyering  passengers  to  complainants'  lines, 
consisting  of  through  or  coupon  tickets,  which, 
being  afforded  to  other  and  competing  com- 
panies, give,  the  complainants  allege,  undue 
and  unreasonable  preference  to  those  compa- 
nies. The  questions  inyolved  jin  these  three 
cases  are  so  similar  that  they  can  properly  be 
considered  and  disposed  of  together. 

The  material  facts  found  by  the  Commission 
are  as  follows:  • 

The  Pennsylvania  Companies,  defendants 
herein,  own  or  control  connecting  lines  of  rail- 
road from  New  York  and  Philadelphia  to  Chi- 
cago and  St.  Louis.  The  New  York  Central 
Company,  defendant,  owns  6t  controls  con- 
necting lines  from  New  York  to  Chicago. 
Through  passenger  tickets  are  sold  by  the  de- 
fendants over  the  routes  they  control  to  the 
terminal  points  reached  by  their  respective 
lines.  At  Chicago  the  roads  of  the  complain- 
ants have  their  eastern  termini  in  proximity  to 
the  termini  of  the  defendants'  lines,  and  from 
there  extend  westerly  to  Kansas  City  and  other 
points.  Several  other  roads,  competitors  of 
complainants,  also  lead  from  Chicago  to  Kan- 
sas City  and  other  western  points,  and  have 
substantially  similar  means  of  connection  with 
the  defendants'  lines  for  the  transfer  of  passen- 
gers and  baggage. 

By  mutual  arrangement  between  the  various 
companies  whose  roads  form  continuous  lines 
from  New  York,  Philadelphia, and  other  places 
on  the  routes  of  defendants'  roads  in  New  York 
and  Pennsylvania  to  Kansas  City,  through  or 
coupon  passenger  tickets  have  been  sold  by 
the  defendant  companies  at  their  stations  in 
New  York  and  Pennsylvania,  over  their  own 
respective  lines,  to  Cfhicago,  and  thence  to 
Kansas  City,  over  the  roads  of  the  complain- 
ants or  other  such  connecting  roads  as  passen- 
gers might  prefer.  For  passengers  from  the 
West  to  the  East  through  tickets  of  a  like  char- 
acter have  been  sold  by  the  complainants  and 


other  companies  from  Kansas  City  to  pomU 
on  the  roads  of  the  defendants  desired  to  be 
reached  by  travelers,  in  New  York,  Pennsyl- 
vania, or  other  States.  Through  tickets  of 
this  character  with  corresponding  checking  of 
baggage  are  a  manifest  accommodation  to  trav- 
elers and  afford  material  facilities  in  making 
long  joumevs.  In  the  sale  of  these  tickets  tlie 
company  selling  them  was  understood  to  act 
as  the  agent  of  the  other  roads  over  which  the 
traveler  might  pass  on  his  Journey,  and  each 
company  was  deemed  responsible  to  the  trav- 
eler for  its  own  acts  in  conveying  the  holder  of 
the  ticket. 

For  several  years  prior  to  the  5th  of  April, 
1887,  when  the  Act  to  Regulate  Commerce  took 
effect,  substantial! V  all  the  railroad  companies 
of  the  country,  including  the  complainants  and 
defendants,  paid  commissions  varyinj;  in 
amount  from  two  dollars  to  five  dollars  a  ticket, 
to  the  ticket  agents  of  other  companies  by  whom 
the  through  tickets  were  sold.  These  commis- 
sions sometimes  aggregated  as  much  as  the  sal- 
aries paid  the  ticket  agents  by  the  companies 
that  emploj^ed  them.  The  commissions  paid 
by  complainants  and  some  other  companies 
since  the  first  of  April  last  have  been  fixed  by 
agreement  at  one  dollar  a  ticket  from  Chicago 
to  Kansas  City. 

The  defendant  companies  and  some  others 
for  about  two  years  have  made  earnest  efforts 
to  abate  the  practice  of  paying  commissions. 
The  testimony  shows  that  the  commissions 
paid  on  through  tickets  have  usually  amounted 
to  from  20  to  25  per  cent  of  the  receipts  from 
such  sales,  and  that  the  official  reports  of  the 
companies  have  concealed  this  expense  and 
only  showed  the  net  receipts  from  passenger 
tickets  after  deducting  the  commissions. 

About  a  month  before  the  Act  to  Regulate' 
Commerce  became  operative  the  defendant 
companies  took  steps  to  procure  agreements 
with  their  connecting  companies  to  abolish  the 
commission  business  altogether. 

With  this  end  in  view  they  sent  printed  cir- 
culars, on  or  about  the  15th  of  March  last,  to 
their  connecting  companies,  expressing  their 
willingness  to  continue  to  act  as  agents  in  the 
sale  of  through  tickets  and  stating  the  nature 
of  the  agreement  required.  The  circular  of 
the  Pennsylvania  Company  stated  as  follows: 

*'In  view  of  the  severe  penalties  for  infrac- 
tions of  the  Law  neither  of  these  companies  can 
consent  to  act  as  agents  for  your  company  (if 
you  should  desire  it  to  do  so)  in  the  issuance 
and  sale  of  through  tickets  except  ui>on  the 
following  conditions: 

*' First,  your  authority  to  so  act 

''Second,  your  agreement  that  the  proposed 
Joint  tariffs  will  be  satisfactory. 

**  Third,  your  agreement  not  to  issue  or  cause 
to  be  issued  any  new  forms  of  through  tickets 
over  any  of  our  lines  without  our  fonnal  con- 
sent thereto. 

"Fourth,  your  promise  not  to  pay,  either  dl- 
rectly  or  indirectly,  a  commission  or  any  con- 
sideration whatsoever  to  agents  or  employees  of 
these  companies,  or  to  any  other  person  or  per- 
sons, on  account  of  the  purchase  or  sale  of 
tickets  issued  by  either  of  these  companies  at 
its  regular  ticket  offices  or  at  other  places  in 
the  territory  adjacent  thereto. 

"Fifth,  your  agreement  to  confine  your  own 
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]s»ue  of  tickets  and  orders  for  tickets  or  trans- 
porUlioD  ezcluslTelv  to  oSlces  immedlfttely  on 
the  line  of  r&ilroad  coatrolled  by  jour  ono 
company,  thereby  permlltin^  us  to  ticket  all 
pftssengers  over  your  line  or  linos,  at  lawful 
rales,  irom  all  points  where  either  of  these 
companies  has  a  line  of  railroad  and  you  kare 

If  it  be  your  desire,  these  companieB  wDI 
clieerfully  coDliDue  toactaa  agenia  for  your 
company  on  and  after  April  I,  1887,  upon 
Similar  premises  nod  conditions  to  those  above 
died." 

The  circular  of  the  Pennsylvania  Railroad 
CompauT  nas  identical  In  this  respect  with 
thai  of  the  New  York  Central  Company  here- 
in after  set  forth. 

The  complainaDt,  the  Cliicago  &  Alton  Rail- 
road Company,  received  these  circulars  signed 
by  the  general  passenger  agents  of  the  Penn- 
sylvania Company,  and  the  Pennsylvania  Rail. 
road  Company,  respectively,  and  refused  to  en- 
ter into  the  agreement  proposed,  claiming  the 
right  to  continue  lo  pay  commlasions  to  the 
agents  ot  the  Pennsylvania  Companies, upon 
their  sales  of  through  tickets. 

The  circular  sent  by  the  New  Tork  Central 
Company  and  the  Pennsylvania  Railroad  Com- 


t  tliat  the  proposed  joint  tariff  will  be 
naiiaisctory  for  the  time,  and  that  the  compan- 
ies whose  aulhorlly  la  thus  obtained  wli]  re- 
frain from  the  payment  of  a  commission,  draw- 
back, rebate.or  any  form  at  consideration  to  the 
agents  oremployeesof  thiscompany,  or  to  any 
other  person  or  persons  on  account  of  the  pur- 
chase or  sale  of  this  company's  issue  of  tickets 
In  the  territory  adjacent  to  our  lines." 

The  complainant,  the  Chicago,  Rock  Island 
A  Pacific  Railroad  Company,  received  a  copy 
of  the  circular  of  the  New  York  Central  Com- 
pany, containing  this  statement,  and  refused 
to  consent  thereto,  claiming  the  right  to  con- 
tinue to  pay  commissions. 

A  targe  preponderance  of  the  companies  to 
which  these  circulars  were  addressed,  assenteti 
to  Uie  propositions  th^  contained,  and  signed 
agreements  to  make  them  effective. 

From  70  to  80  percent  of  the  companies  hav- 
ing connections  with  the  Pennsylvania  sys- 
I ems  agreed  to  discontinue  commissions.  Of 
284  companies  to  which  the  circulars  of  the 
New  York  Central  Company  were  addressed, 
215  assented,  and  only  nineteen  refused.  A 
large  number  of  other  companies  In  the  terri- 
tory east  of  the  Hississippl  and  Illinois  Rivers 
and  the  eastern  shore  of  Lake  illcbiEan,  and 
twenty-nine  southern  companies,  110  In  all, 
entered  into  similar  agreements.  Sixteen  com- 
psaiee  In  the  territory  named,  and  three  south- 
ern companies  refused.  It  also  appeared  by 
the  complainants'  testimony  that  of  23S  roads 
irilb  which  they  do  business,  including  all  of 
tlie  New  England  Roads,  all  except  twelve 
agree  lo  allow  commissions.  On  account  of 
Ihe  refusal  of  the  complainant  companies  to 
discontinue  the  payment  of  commissions  to 
t^  agents  of  the  deiendaat  companies,  and  to 
Imteh  8. 


agree  to  refrain  from  that  practice,  the  defend- 
ants, after  the  4th  of  April  last,  refused  'to  sell 
through  tickets  over  ttie  complainants' roads 
from  Chicago  and  SL  Louis  to  Kansas  City, 
and  still  refuse,  solely  forthose  reasons.  Tliey 
express  their  willingness  to  sell  through  tickets 
over  the  complainants'  roads  whenever  they 
will  agree  to  discontinue  commissions  upon 
the  defendants'  Issue  of  tickets.  The  defend- 
ants continue  to  sell  Uirough  tickets  over  the 
connecting  roads  of  companies  that  have  as- 
sented to  the  agreements.  The  testimony  does 
not  show  that  the  defendants  have  knowingly 
sold  through  tickets  since  the  4lh  of  April. 
over  the  roads  of  companies  that  have  refused 
to  enter  Into  the  Bgreementa. 

On  these  facts  the  complainants  aver  that 
the  defendants  refuse  to  afford  to  them  reason- 
able, proper,  and  equal  facilities  forrecelviog. 
forwarding,  and  delivering  passengers,  and 
give  undue  preference  to  competing  roads,  in 
contravention  of  the  provisions  of  the  Act  to 
Begulatc  Commerce. 

'The  defendants  deny  that  they  have  violated 
the  provisions  of  the  Act,  and  claim  that  they 
have  the  exclusive  right  to  control  their  own 
agents,  lo  fix  the  amount  of  their  compensation 
and  to  pay  it  themselves;  that  the  payment  of 
commissions  by  other  companies  is  demoraliz- 
ing to  their  agents,  and  often  leads  to  discrimi- 
nations to  passengers  for  roads  paying  large 
commissions,  by  division  of  the  commission 
between  the  agent  and  the  passenger;  that  com- 
missions consume  a  con  si  aerable  percentage  of 
the  revenue  from  the  sale  of  through  tickets; 
that  without  commissions  all  connecting  roads 
stand  on  a  basis  of  equality,  and  passengers 
select  their  own  routes  unlnSueuced  by  agents 
having  an  Interest  In  the  form  of  commissions 
in  persuading  them  to  choose  some  particular 

The  thirteenth  section  of  the  Act  to  Regulate 
Commerce  provides  that  for  anything  done  or 


ventlon  of  the  provisions  thereof,  appllcatloa 
may  be  made  to  the  Commission  by  petition, 
which  shall  briefly  stale  the  tacts,  and  the 
further  proceedings  to  be  taken  by  the  Com- 
mission are  then  specIBed.  This  Indicates  Ihe 
jurisdiction  of  the  Commission  In  respect  to 
complainls  by  persons  or  corporations  for  the 
causes  described.  The  offenses  of  which  the 
Commission  has  cognizance  are  anything  done 
or  omitted  to  be  done  in  contravention  ot  the 
provisions  of  the  Act. 

In  the  cases  uuder  consideration  tt  Is  neces- 
sary that  It  should  i-eaaonably  appear  that  the 
acts  of  the  defendants  of  which  complaint  is 
made  are  in  contravention  ot  the  provisions  of 


'ithout  any  agreement  or  arrangement  for 
the  purpose  to  sell  through  tickets  over  the 
roads  of  the  complainants,  and  also  whether 
the  complainants  can  insist  on  paying  commis- 
sions to  the  agents  of  the  defendants  notwith- 
standing the  opposition  of  the  defendants 
thereto. 

Railroad  corporations  in  the  Btates  are  crea- 
tions ot  the  state  Oovernments,  and  their 
powers  and  duties  are  defined  by  thelT  charli-rs 
or  by  general  laws.     In  the  Terrltorlea.  whlclk 
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are  subject  to  the  exclusive  jurisdiction  of 
Congress,  railroads  may  be  chartered  by  the 
Federal  Government  or  by  its  authority.  The 
Act  to  Regulate  Commerce  does  not  make  it 
the  duty  of  state  railroads  to  organize  and  op- 
erate through  lines  of  transportation  consisting 
of  separate  roads  owned  by  different  compa- 
nies. The  organization  of  such  lines  is  left 
under  the  Act  to  the  voluntary  action  of  rail- 
road companies,  as  it  existed  previously.  But 
when  railroad  companies  associate  to  constitute 
through  lines  for  interstate  traffic  they  become 
agencies  of  commerce  as  the  courts  have  ad- 
judged, and  in  the  conduct  of  the  business  so 
assumed,  voluntarily  subject  themselves  to  the 
control  of  Congress  under  the  power  contain^ 
in  the  Constitution,  "To  regulate  commerce 
with  foreign  Nations  and  aniong  the  several 
States  and  with  the  Indian  Trib^."  Congres- 
sional regulation  is  necessarily  exercised  by 
laws  enacted  for  the  purpose)  and  the  extent  of 
the  regulation  intended  is  measured  by  the 
terms  of  the  law.  The  law  in  this  instance 
does  not  in  terms  require  one  railroad  com- 
pany to  sell  through  tickets  over  the  road  of 
another  company.  It  is  substantially  a  repro- 
duction of  the  corresponding  provision  of  the 
English  Railway  and  Canal  '&afflc  Act  of  1854, 
unaer  which  the  English  companies  claim 
they  were  not  authorized  to  sell  through  tickets 
over  other  roads. 

In  the  absence  of  statutory  authority  one 
railroad  company  can  only  sell  tickets  and 
check  baggage  over  the  road  of  another  com- 
pany by  agreement  The  English  Statute  of 
1878  amending  the  Act  of  1854  was  enacted  to 
give  this  authority  and  to  make  its  perform- 
ance a  duty. 

That  statute  so  far  as  material  Is  as  follows: 
''The  said  facilities  to  be  so  afforded  are  here- 
by declared  to  and  shall  include  the  due  and 
reasonable  receiving,  forwarding,  and  deliver- 
ing by  every  railway  company  and  canal  com- 
pany, and  railway  and  canal  company,  at  the 
request  of  any  other  such  company,  of  through 
traffic  to  and  from  the  railway  or  canal  of  any 
other  such  company  at  through  rates,  tolls,  or 
fares."  As  no  such  provision  exists  in  our 
statute  the  decisions  of  the  English  Commis- 
sion and  courts  relating  to  through  booking, 
founded  on  a  statute  declaring  in  terms  the 
duty  of  "through  rates,  tolls,  and  fares,"  un- 
der which  through  booking  is  mandatory,  are 
not  applicable. 

By  agreement  between  companies,  however, 
through  tickets  very  properly  are  sold  and  used 
over  connecting  roads  as  a  convenience  of 
passenger  traffic  and  an  inducement  for  pat- 
ronage. Such  tickets  very  evidently  are  a 
great  convenience  to  travelers,  and  perhaps  to 
connecting  roads,  but  they  are  a  part  of  the 
voluntary  arrangements  for  business  purposes 
like  joint  tariffs,  interchange  of  cars,  and  com- 
mon use  of  depots.  It  being,  therefore,  under 
our  statute,  matter  of  mutual  agreement 
whether  coupon  or  through  tickets  shall  be 
sold  by  a  railroad  company  over  roads  of  other 
companies,  it  follows  that  the  form  of  such 
tickets  and  the  manner  of  their  sale  are  also 
matters  of  agreement  by  the  companies  inter- 
ested. If  companies  can  agree  upon  their 
tariffs,  the  form  of  their  tickets,  and  how  they 


should  be  sold,  they  have  the  right  to  do  so. 
and  by  such  agreement  become  interstate  car- 
riers; but  if  they  cannot  agree  the  Act  does  not 
undertake  to  coerce  them  to  do  business  to- 
gether upon  terms  that  may  be  justly  objec- 
tionably or  injurious. 

It  is  true  as  urged  by  complainants  that  the 
third  section  of  the  Act  requires  that  "Every 
common  carrier  subject  to  the  provisions  of 
the  Act  shall,  according  to  their  respective 
powers,  afford  all  reasonable  proper,  and  equal 
facilities  for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  passengers 'and 
property  to  and  from  their  several  Hues,  and 
those  connecting  therewith,  and  shall  not  dis- 
criminate in  their  rates  and  charges  between 
such  connecting  lines." 

Through  ticKets  are  not  indispensable  for 
these  purposes;  but  assuming  for  the  sake  of 
the  argument  that  they  may  be  deemed  "fa- 
cilities for  the  receiying,  forwarding,  and  de- 
livering of  passengers  to  connecting  lines,  car^ 
Hers  are  only  reauired  to  afford  reasonable, 
proper  and  equal  facilities.  They  are  not  re- 
quired to  afford  special,  unreasonable,  im- 
proper, or  unequal  facilities. 

This  presents  the  questiou  whether  the  pay- 
ment of  commissions  is  in  itself,  or  as  incident- 
al to  the  enjoyment  of  a  facility,  reasonable 
and  proper  wuhin  the  purview  of  the  Statute. 
The  facility  of  through  tickets  is  equally  of- 
fered to  all  and  may  be  enjoyed  without  com- 
missions. If  the  company  selling  the  tickets 
should  charge  a  commission,  it  would  doubt- 
less be  regarded  as  an  imposition,  and  there- 
fore unreasonable  and  improper.  These  com- 
missions are  gratuities  to  induce  special  efforts 
for  the  compay  paying  them.  If  the  statute 
does  not  give  one  company  authority  to  subsi- 
dize the  agents  of  another  company,  and  if  the 
practice  is  injurious  in  its  effects,  it  certainly 
cannot  be  reasonable  and  proper. 

The  statute  does  not  devest  a  railroad  com- 
pany of  the  exclusive  right  to  control  its  own 
internal  affairs,  to  employ  its  own  agents,  to 
regulate  its  own  duties,  and  to  pay  them  such 
compensation  as  it  may  deem  proper.  The 
right  of  ownership  of  railroad  property,  with 
the  power  to  control  over  employees  and  man- 
agement of  the  property,  is  as  absolutely  un- 
der the  Act  as  before  is  passage.  The  regula- 
tion of  commerce  between  the  States,  which  is 
all  that  the  Act  contemplates,  does  not  involve 
community  of  property,  or  joint  control  of 
subordinates  among  the  sevendcomi)anie8  that 
honor  through  tickets.  The  corporate  powers 
of  every  company,  for  all  administrative  and 
governing  purposes  within  its  prercribed 
sphere,  remain  unimpaired.  With  the  legiti- 
mate exercise  of  these  powers  another  com- 
pany has  no  concern,  and  no  right  to  inter- 
meddle. 

For  the  proper  government  of  their  own  sub- 
ordinates the  defendant  companies  have  for- 
bidden their  agents  to  receive  commissions  from 
other  companies,  and  directed  them  not  to  sell 
tickets  over  roads  of  companies  that  refuse  to 
recognize  this  corporate  authority,  but  indst 
on  subsidizing  the  agents.  In  these  directions 
the  defendants  have  not  transcended  their 
reasonable  rights.    One  person  or  corporation 
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has  no  right  to  laterTere  with  the  einplojeeB  of 
anotber,  and  the  Btatute  doea  not  disturb  this 
old  and  Bound  principle. 

The  defendaDta  might  rest  upon  their  right 
to  control  the  oIBclal  conduct  of  their  own 
seeBta.  But  they  go  further  and  show  by  ev- 
idence the  prncUcal  effects  of  commissions, 
and  that  their  natural  and  usual  tendencies  are 
to  a  variety  of  ahusea.  A  witness  of  experi- 
ence and  larse  opportunities  for  observation 
testified  as  follows: 

"It  Is  Inthearticleaof  the  organization  of  the 


that  any  officer,  no  matter  who,  from  presi- 
dent down,  shall  not  be  permitted  to  receive 
any  compensation  from  any  other  corporation 
without  a  resolution  of  the  ttoard  of  directors 
to  that  effect;  and  all  the  salaries  and  compen- 
sation so  received  are  required  to  be  cover- 
ed Into  the  treasury  of  the  Pennsylvania  Com- 
pany and  accounted  For.  This  Is  done  simply 
for  the  reason  that  we  do  not  believe  any  rail- 
road compaoy  can  properly  conduct  Its  affairs 
when  It  permits  ils  agents  and  employees  to  re- 
teive  compensation  for  doing  the  same  service 
for  other  companies.  Wekoow  wehad  in  our 
examination  of  this  matter  found  that  some  of 
our  ticket  agents  were  receiving  a  greater 
•mount  of  commissions  from  foreign  railroad 
compaQles  than  we  were  paying  them  salaries, 
and  instead  of  being  out  employees  they  were 
the  employees  of  the  other  railroad  companies, 
&nd  so  fsf  as  our  company  was  concerned  we 
lost  control  of  tliem  entirely." 

He  further  testified  that  the  commissions 
were  paid  for  two  purposes:  one  was  for  the 
purpose  of  inducing  the  agent  to  sell  tickets 
ever  lines  which  paid  the  commission,  by 
paying  him  a  sum  of  money  for  so  doing,  and 
so  large  a  sum  as  would  enable  him  to  pay 
«  portion  of  It  to  the  party  whose  traffic  he 
wished  to  obtain. 

Another  witness  testified  that  he  had  per- 
sonal knowledge  of  a  great  many  cases  too 
numerous  to  be  cited  where  ticket  agents  bad 
divided  the  commission  with  the  passenger, 
thereby  constituting  a  dlfTerent  fare  For  the 
•ame  ticket  for  the  same  company;  that  con- 
necting lines  give  agents  of  initial  companies 
orders  to  divide  these  commissions,  contrary, 
in  >  great  many  cases,  to  the  orders  of  the 
company  by  which  the  ageots  were  employed; 
tliat  these  commissions  bad  lieea  for  base  pur 
poses  and  to  demoralize  the  agents. 

A  practice  capable  of  producing  and  having 
»  tendency  to  produce  results  thus  descrit)ea. 
caoDOt  be  reasonable  or  proper,  and  a  railroad 
coiDpSJiy  Is  fully  justified  in  the  use  of  alt  law- 
ful precautions  to  protect  Itself  and  Its  agents 
against  such  iDvasfons  of  Ils  corporate  Buthor- 
It;  aod  of  its  business  morality.  AccordinE 
lo  the  testimony  the  defendants  are  supported 
In  their  position  on  this  question  by  a  very 
htrgB  majority  of  connecting  roads  snowing  a 
decided  preponderance  of  opinion  against  the 
practice. 

The  complalnanls  insist  that  the  payment  of 
commtaslons  is  only  additional  compensation 
for  aervicee  rendered  by  the  agents,  and  that 
the  J  have  the  right  to  pay  Ibem. 

\n  ofHcer  of  one  of  the  complalnaota  in  an- 
swer to  the  question,  What  object  is  to  be  ac- 
Iktbr  S. 


compllshed  by  paying  an  agent  commissions 

by  different  companies  if  he  has  already  a  full 
salaiT  from  thecompany  which  employs  bimf 
testified:  "  I  should  say  to  Induce  him  to  sell 
their  tickets  in  the  first  place,  and  the  next 
place  to  explain  the  routes  wlilch  lead  from 
one  city  to  anotber,  and  that  he  may  be  able  to 
make  himself  advanlaeeous  to  the  passenger 
who  is  in  New  York  City  who  is  not  posted  on 
the  routes  west  of  Chicago." 

The  claim  of  the  comidainants  was  slated  by 
their  counsel  as  follows:  "  We  simply  claim 
that  we  have  the  right  lo  pay  anyl)ody  for 
services  rendered,  and  that  we  have  (he  right 
to  determine  whether  it  shall  be  by  salary  or 
commissions." 

The  scope  of  the  complaioaots'  position  Is 

early  presented  by  these  statementa.  Il  Is 
the  distinct  assertion  of  a  right  of  one  coriw- 
raiion  to  employ  and  pay,  for  its  own  Interests, 
an  official  servant  'of  another  corporation  to 
which  bis  service  is  primarily  and  excluaively 
due.  A.  theory  of  this  character  ought  not  lo 
be  and  is  not  recognized  in  business  affairs,  or 
In  official  life.  A  divided  service  between 
many  masters  cannot  be  satisfactory  to  any, 
and  as  a  rule  Is  injurious  to  the  person  so  em- 
ployed. 

It  follows  from  these  views  that  the  defend- 
„-it  companies,  in  prohibiting  their  agents  from 
receiving  commissions  and  in  refusing  to  sell 
"    ough  tickets  over  the  roada  of  complaln- 

.s,  while  they  insist  on  paying  commisaions 
defendants'  agents,  have  not  contravened 
the  provisions  of  the  Act.  The  defendants 
reasonably  and  fairly  offered  to  afford  all  rea- 
sonable, proper,  and  equal  facilities  for  the 
receiving  and  delivering  of  passengers  lo  and 
from  thur  several  lines  and  those  connecting 
therewith,  and  did  not  discriminate  In  any  re- 
spect between  such  connecting  iinea.  In  re- 
quiring the  cessation  of  commissions  lo  their 
agents,  when  entering  Into  business  arrange- 
ments with  connecting  roads,  the  defendanis 
.  ily  demanded  what  was  reasonable  and 
proper;  and  the  complainants,  by  their  refusal 
to  refrain  from  pairing  commtssfoos  on  tickets 
issued  by  defendants,  voluntarily  excluded 
themselves  from  the  reasonable,  proper,  sod 
equal  facilities  offered  to  them  in  common 
with  a1!  other  connecting  lines. 

17te  eompiainU  in  ttSte  Kwral  proetedingt 

ujt  ilterefin-e  be  ili»mi>»ed. 

Ail  concur  except  KorrUon.  OammiMioTier, 
who  delivered  theiollowlng  dissenting  opinion: 

The  same  question  is  made  in  these  several 
..ises  which,  for  convenience,  raay  be  consid- 
ered as  presented  in  the  case  of  the  Chicago  & 
Alton  Railroad  Company  against  the  Pennsyl- 
vania Company. 


tbe  Chicago,  Burlington  &  Quincy  Railroad 
" — ^pauy,  a  competitor  of  the  Chicago  A  Al- 
Hoad  for  -  "^  ■  "  —    '     ' 


i  for  Chicago  and  £ 


s  City  busi- 


Bcforethe  "Act  toRegulateCommerce"  was 
passed,  the  PennsyivaQla  Company  was  accus- 
tomed to  sell  through  tickets  over  its  line,  and 
the  llnee  of  txith  the  Chicago  &  Alton  and 
Chicago,  Buriington  &  Quincy  Railroad  Com- 
panies. Up  to  that  time  it  had  been  the  cus- 
tom of  railroad  companies.  Including  the  par- 
Si 
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ties  to  this  suit,  ^nd  the  said  Chicago,  Bur- 
lington &  Quincy  Company,  to  offer  and  to 
pay  commissions  for  the  sale  of  tickets  over 
their  lines.  After  the  enactment  of  the  said 
Law,  the  defendant,  assuming  the  payment  of 
such  commissions  to  be  in  conflict  therewith, 
refused  to  continue  the  sale  of  tickets  over  such 
of  its  connecting  lines  (including  the  complain- 
ant's), as  might  continue  to  pay  or  offer  to  pay 
commissions.  These  conditions,  upon  which 
the  defendant  would  continue  the  sale  of  com- 
plainant's tickets,  appear  above  in  the  circular 
letter  of  March  15,  1887,  clauses  4  and  5, 
and  to  which  defendant  made  its  request  for 
prompt  reply/'to  prevent  inconvenience  to  the 
traveling  public." 

The  Chicago  &  Alton  Company  refused 
compliance  with  these  conditions  and  contin- 
ued to  offer  commissions  to  the  agents  of  other 
companies,  including  the  agents  of  the  defend- 
ant. The  defendant  continued  in  its  refusal 
to  sell  through  tickets  over  complainant's  line. 
The  Chicago,  Burlington  &  Quincy  Company, 
while  continuing  to  offer  commissions  to  the 
agents  of  other  companies  than  the  defendant, 
assented  to  the  conditions  of  the  defendant, 
and  the  defendant  continued  the  sale  of  through 
tickets  over  the  line  of  the  Chicago,  Burling- 
ton &  Quincy  Company. 

These  facts  are  undisputed  and  they  present 
the  simple  question,  whether  a  common  car- 
rier, subiect  to  the  provisions  of  said  Act,  may 
withhold  from  a  railroad  company  and  those 
who  wish  to  use  it.  the  same  equal  facilities 
for  the  "  interchange  of  traffic,"  and  "  for- 
warding and  delivery  of  passeneers  and  prop- 
erty," fStorded  to  a  coropetine  line  and  those 
who  use  it,  until  theprescribedline  shall  prom- 
ise not  to  offer  or  pay  commissions  to  the 
agents  of  the  company  exacting  such  promise. 

The  provision  in  the  third  section  of  the  In- 
terstate Law,  fixing  the  duties  of  companies 
operating  connecting  lines,  savs: 

*'  Every  common  carrier  suolect  to  the  pro- 
visions of  this  Act  shall,  according  to  their  re- 
spective powers,  afford  all  rea8onfi>le,  proper, 
and  equal  facilities  for  the  interchange  of  traf- 
fic between  their  respective  lines,  and  for  tibe 
receiving,  forwarding,  and  delivery  of  passen- 
gers and  property  to  and  from  their  several 
Snes  and  those  connecting  therewith." 

By  this  provision,  the  operation  of  through 
lines  with  through  ticketing  and  checking  of 
baggage  would  seem  to  be,  not  a  matter  of 
agency  or  agreement  dependent  on  the  volun- 
tary action  of.  or  contract  between  railroad 
companies,  but  a  public  duty  imposed  by  law. 
So  the  English  Statute  on  the  same  subject  is 
construed,  and  our  statute  is  substantially  the 
English  Statute  of  1854,  as  amended  in  1878, 
cit^  in  the  report  of  the  Commission  above. 
With  the  English  statutes  the  English  interpre- 
tation of  their  meaning  becomes  important  by 
a  familiar  rule  of  construction.  And  this  view 
is  supported  by  the  7th  section  of  the  Act  to 
Regulate  Commerce,  the  obvious  meaning  of 
which  is  that  connecting  lines  are  to  be  treated 
as  continuous  or  through  lines  for  the  pur- 
poses of  commerce  ''among  the  several  States." 

The  answer  of  the  defendant  avers  Uiat  "It 
is  ready,  and  has  been  since  the  5th  of  April, 
1887,  to  instruct  its  agents  to  sell  tickets  over 
complainant's  railway,  and  to  afford  the  com- 


plainant equal  facilities  yrith  other  railway 
companies  in  this  respect,  provided  the  com- 
plainant will  cease,  as  other  companies  have 
ceased  (including  the  Chicago,  Burlington  So 
Quincy  Railroad  Company),  to  offer  and  to 
pay  commissions,  bribes  or  gratuities  to  re- 
spondent's agents  for  the  sale  of  tickets. "  The 
defendant  here  virtually  admits  its  refusal  to 
sell  tickets  over  complainant's  line  to  be  a  re- 
fusal of  equal  facilities,  and  has  admitted  it  by 
conceding  it  to  others.  It  should  not,  there- 
fore, be  allowed  to  deny  the  same  equal  facili- 
ties to  complainant. 

But,  waiving  the  question  whether,  under 
the  above  clause  of  section  8  of  said  Act,  it  is 
the  duty  of  carriers  subject  to  the  provisions 
of  said  Act,  to  furnish  to  the  traveler  who  de- 
mands and  is  ready  to  pay  for  it  a  through 
ticket  as  a  "reasonable  facility,"  yet  it  can 
hardly  be  questioned  that  if  the  carriers  of  the 
country  choose  to  do  so  as  to  one  connecting 
line,  it  must  do  so  as  to  others.  A  common 
carrier  may  not  make  discriminations  whereby 
it  will  afford  A  a  facility  if  he  will  take  the 
Chicago,  Burlington  &  Quincy  Road,  and  deny 
it  to  B  because  he  will  take  the  Chicago  &  Al- 
ton Road.  And  this  is  precisely  what  the  de- 
fendant insists  it  may  lawfully  do. 

The  defendant  rests  the  refusal  to  afford  the 
same  equal  facilities  to  the  complainant  and  to 
those  who  travel  over  complainant's  line  which 
defendant  affords  to  the  Chicago,  Burlington 
&  Quincy  Company  and  those  who  travel  over 
its  line,  on  the  refusal  of  complainant  to  dis- 
continue payment  or  the  offer  of  payment  of 
commissions  to  the  agents  of  other  lines,  in- 
cluding defendant's,  which  defendant  con- 
demns as  an  obiectionable  and  demoralizing 
Etice,  and  which  it  characterizes  as  bribed 
aised  in  the  form  of  commissions.  '  It  al- 
y  appears  that  the  defendant,  with  oUier 
common  carriers,  has  long  participated  In  this 
practice,  which  is  yet  very  general.    In  th» 
said  Act,  pooling,  rebates,  drawbacks,  and  all 
unjust  discriminations  are  declared  to  be  ille- 
gal.   The  paying  or  offering  to  pay  commis- 
sions on  the  sale  of  tickets  is  not.    In  the  ten 
or  more  years  of  the  interstate  congressional 
contests   Uiese  commisssons  were   not  men- 
tioned in  any  bill  presented  or  report  made  to 
the  House  or  Senate.    But,  independent  of  the 
legality,  or  any  question  of  domestic  policy  as 
to  imyment  of  commissions  between  the  com- 
panies whose  roads  make  connecting  linee,  the 
public,  or  so  much  of  the  public  as  may  desire 
to  travel  over  complainant  s  line,  is  entitled  to 
that  reasonable  and  equal  facility  afforded  to 
those  who  seek  the  competing  line.     It  Is  no 
answer  to  the  public  desirous  of  usinff  railways 
as  a  continuous  line  that  there  are  diflfefences 
as  to  the  rights  of  companies  among  them- 
selves.   Andso  the  law  is  declared  in  the  case 
of  Hammans  v.  G.  W,  R.  ^  K  &  Can.  Traf. 
Cases,  181. 

In  any  view  of  the  case  it  seems  to  me  that 
the  defendant  must  sell  through  tickets  to 
those  who  want  them  over  the  Chicago  &  Alton 
Road,  as  it  does  over  the  Chicago,  BurUngtoa 
&  Quincy.  And  I  dissent  from  the  views  of 
my  associates  with  greater  diffidence,  for  the 
reason  that  this  question  is  presented  both  aa 
a  question  of  law  and  of  railroad  ethics  or 
morals.    I  would  not  willingly  delay  any  re- 
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form  io  railroad  administration,  nor  hinder  the 
defendant  in  any  well  meant  effort  to  reform 
itself,  which  is  the  measure  of  its  present  ef- 
fort, for  it  only  exacts  from  companies  with 
connecting  lines  that  they  shall  discontinue  the 
offer  of  commissions  to  its  own,  while  they 
offer  them  to  the  agents  of  all  other  companies. 
The  payment  of  commissions  may  be  subject 
to  such  abuses  as  to  demand  discontinuance; 
but  until  declared  illegal,  they  should  not  be 
made  to- excuse  common  carriers  from  the  per- 
formance of  obligations  to  the  public,  to  en- 
force which  obligations  was  the  object  of  the 
law  creating  this  Commission. 


PKOVIDENCE  COAL  CO. 

PROVIDENCE  &  WORCESTER  R.   CO.* 

1.  Defendant  railway  company  published 
a  tajrilf  containing  the  following:  '  Tor 
the  pun>06e  of  fcusilitating  qmck  dis- 
paton  of  the  coal  cars  of  this  company, 
a  discount  of  10  per  cent  will  be  made 
from  the  following  rates,  to  any  person, 
fkrrcL  or  company,  who  shall  receive  con- 
sifl^nments  of  coai*  in  any  one  year* 
amounting  to  80,000  tons  or  upwards, 
at  any  one  station  on  the  line  of  this 
road.  Quick  dispatch  to  be  construed 
as  immediate  unloading  of  coal  on  its 
arrival  at  destination.''  Defendant 
claimed  that  this  discount  was  offered 
to  secure,  and  was  conditioned  upon, 
quick  dis^tch  in  unloading  its  coal  cars, 
and  that  it  was  a  reasonable  regulation 
for  the  proper  conduct  of  its  business. 
Held, 

•  (a)  That,  by  the  wording  of  the  offer, 
"qiiick  dispatch"  was  not  made  a  con- 
dition of  tne  offer,  and,  therefore,  it 
eannot  be  supported  on  that  ground. 

(b)  That  even  if  *  Wick  dispatch''  were 
made  a  condition  of  the  discount,  such 
offer  would  have  neither  justice  nor  rea- 
son to  support  it,  as  its  limitation  to 
oonsiiirnees  receiving  a  specified  number 
of  tons  would  be  an  unjust  discrimina- 
tion* 

{e)  That  the  offer  of  discount  cannot  be 
sapported  on  the  consideration  of  quan- 
tity,  on  the  analogy  of  the  distinction 
usually  made  in  ordmary  business  trans- 
actions, between  wholesale  and  retail 
dealers. 

2.  Defendant  railway  company  has  two 
lines  of  nearly  eaual  length,  one  start- 
ing ft-om  Proviaence  and  the  other 
from  East  Providence,  which  unite  at 
Valley  Falls,  whence  the  main  line  runs 
into  Massachusetts.  The  rate  charged 
bv  defendant  on  coal  shipped  at  Prov- 
laence  is  the  same  as  on  coal  shipped 
at  £ast  Providence  as  far  as  Valley 
Palls  and  the  next  station,  but  beyond 
tiiat  point  the  rate  on  coal  from  Prov- 
idenee  is  ten  cents  per  gross  ton  more 
tluui  on  coal  from  East  Providence. 


(a)  Thatthisia an  unjust  discrimina- 
tion; that  if  it  is  fair  and  reasonable  for 
the  defendant  to  make  the  charge  to 
Valley  Falls  from  the  two  termini  the 
same,  there  can  be  no  justification  for 
making  different  rates  to  stations  be- 
yond, based  on  the  fact  that  the  coal 
comes  from  one  terminus  rather  than 
from  the  other. 

(b)  That  the  evidence  fails  to  support 
the  contention  of  defendant  that  the  ex- 
tra rate  upon  coal  received  at  Provi- 
dence is  only  a  fair  eauivalent  for  the 
additional  cost  of  handling  it  there. 

(e)  That  under  all  the  circumstances  it 
is  not  admissible  for  defendant  to  impose 
upon  its  patrons  at  Providence,  whose 
investments  were  made  before  tiie  East 
Providence  line  was  constructed,  an  ad- 
ditional charfi^e  because  of  the  in- 
convenience attending  the  transaction 
of  its  business  at  that  station  and  for 
which  they  are  in  no  way  responsible. 

3.  The  defendant  railway  company  had 
for  some  time  paid  the  cost  of  hauling 
coal  shipped  by  complainant,  from 
complainant's  wharf  to  defendant's 
freignt  station  in  Providence,  without 
any  contract  obligation  to  that  effect, 
but  now  refuses  so  to  do.  Held,  thai 
defendant  can  not  be  compelled  to 
continue  paying  for  such  haulinig^; 
that  what  defendant  did  for  a  time 
as  a  favor  or  by  way  of  encouragement, 
it  mifirht  discontinue  at  pleasure,  and 
that  tnere  is  nothing  in  tne  nature  of  a 
binding  usage  about  it. 

(DcoldedJuly  28. 1887.) 

Rbfobt  and  Opinion  of  thb  Commission. 

Cooley*  Chairman: 

The  complainant  in  this  case  is  acopajtnership 
composed  of  Henry  0.  Clark  and  another,  do- 
ing business  as  dealers  in  coal  at  Providence, 
Rhode  Island. 

The  petition  by  which  this  proceeding  was 
commenced  avers  that  complainant  has  its  coal 
yards  and  wharves  and  place  of  business  upon 
what  is  known  as  the  Dorrance  Street  Wharf 
estate  upon  the  westerly  side  of  the  Providence 
River,  and  Iving  between  said  River  and  Dyer 
Street,  which  estate  is  owned  by  Henry  C. 
Clark,  and  in  the  purchase  and  improvement 
of  which  he  has  expended  large  sums  of 
money  for  the  purpose  of  said  business. 

That  the  main  line  of  defendant's  road  ex- 
tends from  Providence  to  Worcester,  Massa- 
chusetts, but  it  has  also  a  branch  road  extend- 
ing from  its  tide  water  pier  and  wharf  estate 
in  East  Providence,  Rhode  Island,  and  con- 
necting with  its  main  line  at  Valley  Falls,  and 
also  a  branch  road  extending  from  its  main 
line  at  or  near  its  freight*  depot  in  Providence 
across  the  bridges  and  through  and  upon  Dyer 
Street  to  and  connecting  with  complainant's 
wharf  estate,  and  with  other  wharf  estates 
upon  the  westerly  side  of  the  said  river,  and 
another  branch  rond  extending  from  the  main 
line  at  or  near  its  said  freight  depot  across  the 
bridges  and  through  and  upon  South  Water 
I  Street  in  Providence,  and  connecting  with  the 
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wharf  estates  there,  upon  the  easterly  side  of 
the  river. 

That  said  Henry  C.  Clark,  when  the  Dyer 
Street  line  of  said  Railroad  was  first  laid, 
acting  in  co- operation  with  defendant,  ex- 
pended large  sums  of  money  in  laying  rails 
upon  his  wharf  estate  and  in  making  switch 
tracks  connecting  the  same  with  said  street 
line,  and  has  also  made  further  expenditures 
since  in  maintaining  the  same,  to  accommo- 
date and  facilitate  uxe  transportation  of  coal 
and  other  merchandise  to  and  from  said  wharf 
estate  over  the  roads  of  defendant. 

That  complainant  has  thus  the  facilities  for 
sellinff  coal  for  shipment  over  said  roads,  and 
for  delivery  at  the  various  stations  thereon,  if 
transportation  can  he  obtained  therefor  at  the 
same  rates  of  freight  that  coal  is  transported 
at  for  other  parties;  but  defendant  in  con- 
travention of  complainant's  rights  and  of  the 
Provisions  of  the  Act  to  Regulate  Commerce, 
as  issued  a  tariff  of  freight  rates  for  coal  over 
its  road  which  practically  excludes  complain- 
ant and  many  others  from  selling  and  deliver- 
ing coal  over  and  upon  the  line  of  its  roads,  in 
that,  besides  making  uniust  discrimination  in 
favor  of  shipments  consigned  to  its  East  Prov- 
idence wharf  by  recei^ng  such  shipments 
free  of  wharfage  there,  it  also  ffives  undue 
and  unreasonable  preferences  and  advantages 
in  making  a  discount  or  rebate  of  10  per  cent 
to  any  person,  firm  or  corporation  who  shall 
receive  consignments  of  coal  in  any  one  year 
amounting  to  80,000  tons  or  upwards  at  any 
one  station  on  the  line  of  the  road;  it  being, 
as  complainant  avers,  well  understood  and 
known  that  there  is  but  one  person  on  the 
whole  line  of  the  road  who,  under  the  unjust 
discrimination  made  by  the  defendant  in  his 
favor,  has  ever  received,  or  in  future,  under 
the  unjust  discrimination  made  by  the  pub- 
lished tariff,  can  receive  80,000  tons  of  coal  in 
any  one  year  at  any  one  station  upon  the  road, 
namely:  a  dealer  at  Worcester  in  whose  favor, 
as  compl^nant  avers,  large  and  unjust  dis- 
criminations and  undue  advantages  in  rates  of 
freight,  drawbacks,  allowances  and  other  priv- 
ileges have  for  many  years  past  been  made  by 
defendant,  to  the  great  injury  and  loss  of  trade 
over  the  road,  not  only  by  complainant  but 
other  dealers,  and  at  times  almost  to  their  en- 
tire exclusion  therefrom. 

That  the  tariff  of  published  rates  is  also  in 
contravention  of  said  Act  in  that  although  the 
distance  from  the  East  Frovidence  wharf  of 
defendant  to  Valley  Falls,  and  to  all  stations 
on  the  line  of  its  road  above  Valley  Falls,  is 
greater  than  the  distance  from  Providence  to 
the  same  stations,  yet  the  rates  of  freight  to  all 
of  said  stations  which  are  above  Lonsdale  are 
greater  from  Providen6e  than  from  East  Prov- 
idence. 

Moreover,  all  persons,  including  complain- 
ant, shipping  coal  over  said  street  lines  are 
obliged  to  pay  further  sums  for  street  hauling, 
so-called;  that  is,  for  hauling  for  the  distance 
between  their  wharves  and  the  freight  stations 
of  defendant  in  Providence,  which  street  haul- 
ing was  formerly,  and  as  complainant  claims 
should  now  be,  furnished  by  defendant. 

The  petition  then  avers  tne  making  of  ap- 
plications to  the  defendant  to  modify  and  cor- 


rect its  tariffs  and  the  failure  of  complain* 
ant's  efforts  in  that  direction;  and  it  prays  that 
defendant  may  be  required  to  cease  and  desist 
from  its  unlawful,  unjust  and  unreasonable 
discriminations,  preferences  and  advantages 
aforesaid,  and  to  make  due  and  proper  repa- 
ration to  complainant  for  damages  sustained. 

The  answer  admits  the  facts  stated  in  the 
petition  regarding  the  business  of  complain- 
ant, and  proceeds  to  say  that  as  to  the  branch 
railroad  on  Dyer  Street  and  South  Water  Street 
in  Providence,  defendant  owns  and  has  for 
many  years  maintained  railroad  tracks  on  said 
streets  for  the  benefit  of  complainant  and  oth- 
er owners  and  dealers  thereon,   but  that  it 
owns  no  right  of  way  on  either  of  said  streets; 
that  said  tracks  were  laid  by  permission  of 
the  City  Council  of  Providence  which  controls 
the  mode  of  maintaining  and  using  the  same, 
and  claims  the  right  to  cause  the  tracks  to 
be  removed  upon  reasonable  notice  without 
compensation,  and  that  defendant  is  unable  to 
use  steam  as  a  motive  power  on  said  tracks, 
and  cars  can  only  be  moved  thereon  by  horse 
power,  the  tracks  constituting  what  is  known 
as  a  street  or  horse  railroad.    Defendant  ad- 
mits   the  establishment   of   a  freight  tariff 
as  charged,  but  denies  that  anv  unjust  dis- 
crimination is  thereby  established  or  provided 
for,  and  further  denies  that  only  one  person 
can  receive  the  benefit  of  the  discount  offered 
to  a  consignee  receiving  80,000  tons  of  coal 
within  a  year  at  any  one  station,  and  says 
it  has  reason  to  believe  that  within  the  present 
year  not  less  than  three  persons  will  be  entitled 
to  such  benefit. 

Defendant  further  denies  that  the  tariff 
makes  any  uniust  discrimination  in  rates  as  be- 
tween the  coal  taken  from  Providence  and  that 
taken  from  East  Providence  to  points  above 
Lonsdale,  and  says  that  its  road  was  buUt  ^• 
most  wholly  for  carrying  coal,  and  defendfint 
was  compelled  by  the  City  of  Providence  to 
build  a  branch  to  East  Providence  by  threats 
to  compel  the  defendant  to  remove  its  street 
tracks  and  so  prevent  it  from  receiving  coal 
at  tide  water,  and  that  the  lower  price  for  car- 
rying coal  over  said  branch  railroad  is  right- 
ful and  just,  and  in  no  wav  involves  discmni- 
nation  in  favor  of  one  consignee  and  against  an- 
other; that  owing  to  the  want  of  proper  facili- 
ties at  its  station  in  Providence,  which  it  is 
unable  to  enlarge  without  the  permission  of 
the  city — which  refuses  to  grant  the  same — 
coal  cannot  be  received  at  and  carried  from 
that  station  at  the  same  price  eA  from  East 
Providence,  and  that  the  difference  in  the  rates 
given  in  said  tariff  is  not  sufficient  to  cover  the 
additional  expense  and  risk  incurred  by  defend- 
ant in  taking  coal  in  Providence  instead  of  tak- 
ing it  at  East  Providence. 

And  defendant  avers  that  all  its  charees  are 
just  and  reasonable,  and  that  the  80.000  ton 
provision  is  so,  because  it  says  that  the  benefit 
thereof  is  reciprocal,  inasmuch  as  the  con> 
signee  entitled  to  a  rebate  on  the  said  provis- 
ion must  have  supplied  all  the  best  facilities 
for  the  speedy  handling  of  coal,  and  thereby 
enabled  defendant  to  save  expense  of  handling, 
hauling  and  delivering  his  coal,  equal  to  the 
amount  of  the  rebate,  and  further  that  com- 
plainant by  selling  coal  to  the  consignees  znay 
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entitle  itself  to  such  rebate  and  therefore  is  not 
in  any  sense  injured  or  discriminated  against  by 
said  provision. 

The  case  was  heard  on  evidence  tisiken  in 
the  main  orally  at  the  hearing,  and  we  find  the 
facts  to  be  that  Mr.  Henry  C.  Clark,  the  sen- 
ior member  of  the  complaining  firm,  many 
years  ago  established  a  c(Md  yard  and  wharf  in 
the  City  of  Providence  and  on  Providence 
lUver,  to  be  used  in  connection  with  the  trans- 
portation of  coal  over  the  road  of  defendant; 
that  the  cost  of  real  estate  and  improvements 
for  that  purpose  has  been  a  quarter  of  a  million 
of  dollars;  iJ^at  the  complaining  firm  Is  now  in 
the  possession  and  occupancy  of  all  of  the  said 
,  real  estate  and  improvements  for  the  purpose 
of  its  said  business;  that  the  said  coal  yards 
and  wharf  are  a  considerable  distance  from  the 
freight  station  of  defendant,  and  could  only 
be  reached  by  cars  over  rails  laid  by  defendant 
along^the  streets  with  the  co-operation  of 
said  Henry  C.  Clark,  and  by  the  consent  of  the 
said  city  authorities;  that  the  city  authorities 
have  allowed  cars  to  be  drawn  through  the 
streets  only  by  horse  power,  and  that  for  manv 
years  defendant  paid  the  expense  of  the  hana- 
ling  of  cars  from  complainant's  yard  and  wharf 
to  defendant's  freight  station  in  Providence  but 
never  contracted  to  do  so;  that  the  facilities  of 
defendant  for  transacting  its  freight  business  in 
Providence  have  long  been  unsatisfactory  and 
limited,  and  that  defendant,  to  obtain  better  fa- 
cilities, has  now  constructed  a  branch  road  con- 
nectine  with  its  main  line  at  Valley  Falls  six 
miles  n'om  the  Providence  Station  and  extend- 
ing from  Valley  Falls  seven  miles  to  a  terminus 
in  £a8t  Providence  on  Providence  River  across 
from  a  little  below  the  wharf  of  complainant: 
that  defendant  since  the  construction  of  said 
branch  road  had  been  desirous  as  far  as  possible 
to  do  its  coal  business  over  such  brandi  road, 
and  thatitnow  ref  usesany  longer  to  be  at  the  ex- 
penseof  handling  coal  from  complainant's  wharf 
through  the  streets  to  its  Providence  Station. 
I>efendant  has  been  in  the  practice  of  ofFerinff 
a  discount  of  10  per  cent  on  the  freight  paid 
by  consignees  receiving  some  specified  quan- 
tUy  at  any  one  station  within  a  year,  begin- 
ning with  a  quantity  of  5,000  tons,which  was 
increased  in  1886  to  20,000  tons,  at  which 
quantity  only  one  dealer,  whose  place  of  busi- 
neas  was  Worcester,  earned  and  received  the 
discount.  The  offer  in  the  tariff  taking  effect 
April  4, 1887,  was  changed  as  to  quantity  and 
r^ds  as  follows: 

"For  the  purpose  of  facilitating  quick  dis- 
patch of  the  coal  cars  of  this  Company,  a  dis- 
count of  10  per  cent  will  be  made  from  the  fol- 
io wing  rates,  to  any  person,  firm  or  corpora- 
tion, who  shall  receive  consignments  of  coal, 
in  any  one  year,  amounting  to  80,000  tons  or 
upwards,  at  any  one  station  on  the  line  of  this 
road. 

"Quick  dispatch  to  be  construed  an  imme- 
diate unlading  of  coal  on  its  arrival  at  desti- 
nation.'* 

There  was  no  reasonable  probability  when 
this  tariff  was  put  out  that  80,000  tons  would 
be  received  by  any  one  consignee  at  more 
than  three  places  on  defendant's  road;  and  it 
was  doubtful  if  the  quantity  would  be  received 
hy  any  other  station  than  at  Worcester,  and  it 


would  probably  be  received  by  only  one  dealer 
there. 

In  the  tariff  of  rates  so  put  out  the  charge 
per  gross  ton  of  coal  from  Providence  and 
East  Providence  respectively  to  Valley  Falls 
was  made  sixty  cents;  to  lionsdale  the  first 
station  above  it  was  six^-five  cents;  but  to  the 
stations  further  on  a  difference  was  made  in 
favor  of  the  coal  shipped  from  East  Provi- 
dence, which  difference  to  all  towns  beyond 
the  Rhode  Island  Line  was  made  ten  cents  per 
gross  ton.  The  rate  for  Worcester  by  the 
East  Providence  Line  was  fixed  at  $1  a  ton. 
Complainant  endeavored  without  avail  to  se- 
cure a  change  in  this  tariff  which  should  place 
Providence  and  East  Providence  on  the  same 
footing,  and  also  to  have  the  offer  of  discount 
withdrawn;  that  offer  being  thought  to  give  the 
dealer  at  Worcester,  who  Imd  the  benefit  of  the 
offer  in  1886,  an  advantage  which  would  pre- 
clude complainant  doine  a  profitable  business. 
The  margin  for  profit  in  wholesale  dealings 
in  coal  \b  now  ve^  small,  and  may  be  stat^ 
at  from  ten  to  fifteen  cents  per  ton. 

From  the  facts  as  here  found  the  first  ques- 
tion of  importance  that  arises  concerns  the  of- 
fer by  defendant  of  a  10  per  cent  discount  to 
any  person,  firm  or  corporation  who  within 
any  one  year  shall  receive  consignments  of 
coal  aggregating  80,000  tons  at  any  one  station. 
The  complainant  insists  that  this  is  unreason- 
able discrimination,  while  defendant,  on  the 
other  hand,  justifies  the  offer  as  a  reasonable 
measure  of  policy  in  its  business. 

We  have  seen  above  that  the  published  tariff 
undertakes  to  state  the  ground  or  considera- 
tion on  which  the  offer  is  made.  It  is  "for  the 
purpose  of  making  quick  dispatch  of  the  coal 
cars"  of  defendant;  and  the  public  is  told  that 
* 'quick  dispatch"  is  to  be  construed  an  imme- 
diate unloading  of  coal  on  its  arrival  at  desti- 
nation. The  defendant  gave  evidence  that 
this  immediate  unloading  of  cars  was  impor- 
tant, but  this  is  so  obvious  that  the  evidence 
was  scarcely  necessary.  It  was  entirely  ad- 
missible, therefore,  that  the  defendant  should 
make  some  regulation  or  adopt  some  decisive 
measures  to  insure  the  quick  dispatch  which 
seems  to  have  been  in  mind  in  making  the  offer. 

When,  however,  we  look  at  the  terms  of  the 
offer,  we  perceive  immediately  that  although 
the  purpose  may  be  to  facilitate  quick  dispatch, 
the  offer  is  neither  expressly  nor  by  any  nec- 
essary implication  made  conditional  on  the 
quick  dispatch  being  facilitated.  It  seems  to 
be  expected  that  the  parties  who  accept  the 
offer  will  be  prompt  in  unloading  the  coal;  but 
they  are  put  under  no  obligation  to  do  so 
by  the  terms  of  the  bffer,  and  their  legal  duty 
in  that  regard  will  therefore  be  no  greater  than 
that  of  any  other  consignee  reodvine  coal  over 
the  road.  Ko  promise  of  quick  dispatch  is 
exacted;  no  performance  is  made  imperative. 
The  authoriUes  of  the  road,  in  making  the 
offer,  appear  to  have  expected  and  assumed 
that  any  customer  of  Uie  road,  to  the  extent 
indicated,  would,  as  a  matter  of  course,  and 
in  his  own  interest,  nuike  quick  dispatch,  and 
that  the  attaching  to  the  oiler  of  any  condition 
to  that  effect  would  be  altogether  unnecessaiv. 
They  therefore  attach  none.  Such  being  the 
case,  it  follows  that  any  customer  of  the  road 
who  should  become  consignee  to  the  extent 
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specified  would  thereby  perform  the  only 
condition  on  which  the  offer  is  based,  so  that 
whether  the  expectation  of  quick  dispatch  was 
or  was  not  realized,  he  would  be  entitled  to 
claim  the  rebate.  No  failure  in  immediate  un- 
loading would  be  an  answer  to  a  claim  for  the 
discount,  when  the  discount  had  been  offered 
upon  another  and  distinct  condition  which  had 
l)een  fully  performed. 

The  answer  of  the  defendant,  no  more  than 
the  published  tariff,  shows  an  understanding 
on  the  part  of  the  railroad  officials  that  the  offer 
of  discount  is  conditional  on  quick  dispatch. 
By  that  pleading  we  are  told  that  *'The  con- 
signee entitled  to  a  rebate,  under  said  provis- 
ion, must  have  supplied  all  the  best  facilities 
for  speedy  handling  of  coal;"  but  it  is  not  pre- 
tended or  intimated  that  the  offer  requires  this^ 
or  that  anything  more  than  the  interest  of  the 
<K)nsignee,  and  the  requirements  of  conven- 
ience in  his  business  are  relied  upon  to  secure 
this  result  Whether  the  result  is  secured  or 
not  the  promise  is  left  to  stand  on  the  single 
condition  of  quantity;  and  when  the  quantity 
is  reached,  the  promised  discount  Is,  by  the 
terms  of  the  offer,  due.  And  this  very  re- 
markable consequence  might  possibly  follow 
if  several  persons  should  endeavor  to  earn  the 
discount,  namely:  that  while  a  conslguee  who 
had  received  the  necessary  quantity,  but  had 
been  blamably  negligent  in  unloading,  might 
then  demand  and  receive  the  rebate,  another 
who  had  endeavored  to  reach  the  quantity,  but 
had  fallen  somewhat  short,  but  who  all  the 
year  had  been  prompt  and  punctilious  in  mak- 
ing quick  dispatch,  could  have  no  benefit 
whatever  in  complying  with  the  only  considera- 
tion on  which  Uie  rebate  is  professedly  sup- 
ported, and  for  which  it  purports  to  be  offered. 

It  is  very  manifest  from  this  statement,  and 
from  the  illustration  of  what  might  naturally 
happen,  that  the  pretended  consideration  is 

Surely  imaginary,  and  that  the  promise  of  a 
iscount,  so  far  as  regards  the  consideration 
on  which  it  purports  to  be  based,  is  deceptive 
and  misleading.  The  published  tariff  is  cal- 
culated and  intended  to  lead  the  public  to  sup 
pose  that  the  offer  is  based  upon  a  considera- 
tion of  quick  dispatch.  But  in  fact  the  quick 
dispatch  has  no  necessary  connection  with  the 
offer;  it  is  put  forth  as  something  confidently 
expected  because  of  the  offer,  but  it  is  not  re- 
quired or  insisted  upon.  The  defendant  has 
therefore  failed,  both  in  its  published  tariff 
and  in  its  answer,  to  show  any  ground  on 
which  its  offer  can  be  supported;  the  mere  ex- 
pectation of  a  quick  dispatch  while  at  the  same 
time  such  dispatch  is  not  required,  being  no 
ground  whatever. 

If  we  look  into  the  evidence  with  a  view  to 
satisfy  ourselves  whether  any  such  offer  of  dis- 
count could  reasonably  and  lawfully  have  been 
made  on  an  express  condition  of  quick  dis- 
patch, we  shall  have  no  difficulty  in  perceiving 
Uiat  any  such  conditional  offer  would  have 
had  neither  Justice  nor  reason  in  support  of  it. 
The  evidence  In  the  case  shows  beyond  ques- 
tion what  indeed  common  observation  would 
teach  us  without  other  proof:  that  a  party  re- 
ceiving a  much  smaller  quantity  than  80,000 
tons,  can  comply  with  a  condition  of  quick  dis- 
patch as  promptly,  fully  and  completely  as  can 
any  larger  di^er.    If  therefore  a  discount 


were  to  be  offered  in  order  to  insure  quick  dis- 
patch, a  discrimination  which  should  so  limit 
the  offer  that  a  part  of  those  who  could  and 
might  desire  to  accept  it  would  be  excluded 
from  its  benefits,  would  for  that  very  reason 
be  unjust  and  indefensible.  The  discount  in 
this  case  must  consequently  be  held  support- 
able neither  on  the  published  offer,  nor  on  the 
statement  in  the  answer,  nor,  so  far  as  the  con- 
sideration is  concerned,  on  the  evidence;  and 
unless  some  other  support  can  be  found  for  it, 
it  must  be  adjudged  illegal. 

On  the  argument  an  effort  was  made  to  up- 
hold the  discrimination  on  a  consideration  of 
quantity  merely;  the  consignee  who  should 
receive  more  than  80,000  tons  in  a  year  at  any 
one  station,  being  likened  to  a  purdiaser  of 
goods  at  wholesale,  and  the  consignee  who  re- 
ceived a  lesser  amount  being  compared  to  a 
purchaser  at  retail.  It  was  said  that  a  distinc- 
tion in  price  is  universally  made  as  between 
these  two  classes  of  customers,  and  that  dis- 
tinction would  be  as  reasonable  in  the  case  of 
purchasers  of  railroad  service  as  in  that  of  pur- 
chasers of  cloths  or  lumber. 

One  difficulty  with  this  arj^ument  is  that  it 
is  an  afterthought.  The  defindant  has  pub- 
licly selected  the  ground  on  which  it  will  base 
the  discrimination  proposed,  and  has  published 
it  in  a  paper  required  of  it  by  law  for  the  pur- 
poses of  general  information.  It  would  be  en- 
tirely admissible  for  defendant  to  change  its 
ground  in  making  a  new  offer;  but  the  offer 
now  under  consideration  must  stand  or  fall,  on 
the  ground  selected  for  it. 

But  if  this  defendant  should  attempt  to  make 
a  new  offer  based  upon  quantity  merely,  the 
analogy  between  the  case  and  that  of  wholesale 
and  retail  purchasers  of  merchandise  would 
not  be  found  to  be  very  close.    The  wholesale 
dealer  is  allowed  concessions  in  prices  because 
his  transactions  ia  proportion  to  the  amount 
purchased  are  fewer  in  number,  they  take  less 
of  the  time  and  attention  of  t^e  seUer,  and  it 
costs  him  very  much  less  to  make  them.    It  ii 
perfectly  reasonable  that  these  facts  should  be 
taken  into  account  in  making  bargains.    Bat 
there  is  no  certainty,  and  scarcely  any  prob- 
ability that  the  dealer  who  receives  80,000  tons 
of  coal  at  some  one  station  within  a  year  will 
make  his  business  cost  less  to  the  railroad  com- 
pany in  proportion  to  quantity  than  the  dealer 
who  receives  25,000  tons  only,  or  20,000,  or 
half  that  quantity.    Indeed,  the  selection  of 
80,000  tons  as  the  test  of  what  should  be  con- 
sidered wholesale  business  would  obviously  be 
purely  arbitrary,  as  idso  would  be  the  naming 
of  any  other  considerable  quantity,  say  5,000, 
or  15,000,  or  50,000.    Thb  selection  of  any  one 
of  these  quantities  could  be  defended  on  a  dis- 
tinction between  wholesale  and  retail  dealings 
as  logicallv,  if  not  as  plausibly,  as  that  of  any 
other;  and  the  evidence  in  this  case  shows  that 
defendant  in  years  past  has  based  its  offer  of 
discount  on  a  receipt  of  consignments  much 
below  the  80.000  tons  now  required.  The  quan- 
tity named  last  year  was  20,000  tons;  so  that 
on  the  argument   now  advanced  what  was 
wholesale  fi^t  year  is  retail  this. 

A  distinction  in  rates  as  between  car  loads 
and  smaller  quantities  Is  readily  understood 
and  appreciated;  but  no  such  dlstincUoD  Is 
made  in  this  offer,  and  a  customer  of  the  road 
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who  should  receive  all  his  coal  by  car  load  or 
even  by  train  load  would  be  excluded  if  befell 
short  in  quanti^.  And  some  possible  results 
of  the  offer  might  be  utterly  inconsistent  with 
considerations  acted  upon  in  wholesale  trade. 
If  a  consignee,  for  example,  earns  the  rebate  by 
receivinff  80,000  tons  at  a  station  to  which  the 
freight  b  a  dollar  a  ton,  he  pays  but  $27,000 
for  the  transportation;  but  his  rival  at  the 
«ame  place  who  reaches  to  29,000  tons  only, 
must  pay  for  a  less  service  presumptively  ac- 
complished at  less  cost,  and  which  is  of  less 
value  to  him,  $2,000  more.  Such  a  result 
could  not  possibly  be  defended.  The  one  con- 
aignee  would  be  a  wholesale  dealer  as  much  as 
the  oUier,  and  common  sense  would  pronounce 
unhesitatingly  that  if  the  larger  charge  for 
carrping  the  smaller  quantity  was  reasonable, 
the  discount  to  the  other  dealer  must  be  with- 
out any  just  or  reasonable  support. 

But  wnen  a  question  of  rebates  or  discounts 
is  under  consideration.  It  might  be  misleading 
to  consider  them  in  the  light  of  the  principles 
which  merchants  act  upon  in  the  case  of  whole- 
sale and  retail  transactions.  There  is  a  very 
manifest  difficulty  in  applying  those  principles 
to  the  conveniences  which  common  carriers 
furnish  to  the  public,  a  difficulty  which  springs 
from  the  nature  of  the  duty  which  sudi  car- 
riers owe  to  the  public.  That  duty  is  one  of 
entire  partiality  of  service.  The  merchant  is 
under  no  corresponding  duty,  and  may  make 
his  rules  to  suit  his  own  interest,  and  discrim- 
inate as  he  pleases.  There  is  no  occasion  to 
€nlarffe  upon  this  now. 

A  discrimination,  such  as  the  offer  and  Its  ac- 
ceptance by  one  or  more  dealers  would  create, 
must  have  a  necessary  tendency  to  destroy  the 
business  of  small  dealers.  Under  the  evidence 
in  the  case  it  appears  almost  certain  that  this 
destruction  must  result,  the  margin  for  profit 
on  wholesale  dealings  in  coal  being  very  small 
The  discrimination  u  therefore  necessarily  un- 
just within  the  meaning  pf  the  Law.  It  can- 
not be  supported  by  the  circumstance  that  the 
offer  is  open  to  all;  for  although  made  to  all,  it 
is  not  possible  that  all  should  accept.  More- 
over, in  testing  such  a  discrimination  we  must 
consider  the  principle  by  which  it  mnst  be 
supported;  and  the  principle  which  would 
support  a  80,000  ton  limitation  would  support 
one  of  60,000  or  100,000  equally  well;  the 
quantity  named  would  be  arbitrary  in  any 
case.  It  might  easily  be  so  high  as  practicably 
to  be  open  to  the  largest  dealer  only.  A  rail 
road  company,  if  allowed  to  do  so,  might  in  this 
way  hand  over  the  whole  trade  on  its  road  in 
some  necessary  article  of  commerce  to  a  ^gle 
dealer;  for  it  might  at  will  make  the  discount 
•equal  to  or  greater  than  the  ordinary  profit  in 
the  trade;  and  competition  by  those  who  could 
not  get  the  discount  would  obviously  be 
then  out  of  the  question.  Bo  extreme  a  case 
would  not,  however,  be  needful  to  show  the 
iD  admissibility  of  such  a  discount  as  is  here 
offered;  the  injustice  would  be  equally  mani- 
fest if  several  dealers  instead  of  one  were  able 
to  accept  the  offer.  A  railroad  company  has 
no  right,  by  any  discrimination  not  grounded 
in  reason,  to  put  any  sinsle  dealer,  whether 
a  large  dealer  or  a  small  dealer,  to  any  such 
destructive  disadvantage. 

In  what  is  said  above  we  do  not  mean  to  be 
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understood  as  intimating  that  defendant  is  not 
saved  someUiing  in  cost  and  in  labor  by  hav- 
ing the  coal  carried  by  it  received  in  large 
quantities  by  single  consignees.  On  the  con- 
trary, we  rdsulily  agree  that  its  service  for  large 
dealers  is  somewhat  less  in  proportion  to  quan- 
tity of  freight  transported  than  is  the  like  serv- 
ice performed  for  small  dealers.  We  also 
agree  that  defendant  may  therefore  seem  to 
have  an  interest  in  restricting  its  dealings  so 
far  as  possible  to  large  dealers.  But  this  is  an 
interest  that  can  only  be  consulted  and  acted 
upon  in  strict  subordination  to  the  rules  of 
law;  and  one  of  the  most  Iniportant  of  those 
rules  is  that  in  any  discrimination  between 
dealers  Justice,  if  not  a  paramount  considera- 
tion, shall  at  least  be  kept  in  view.  The  car- 
rier cannot  regard  its  own  interests  exclusively 
— ^if  it  could,  ft  might  at  pleasure,  by  methods 
easily  available,  drive  all  small  dealers  off  its 
line,  and  center  the  whole  trade  in  a  few 
hands.  The  state  of  things  that  would  result 
might  be  altogether  for  its  interest  and  con- 
venience, since  it  would  then  have  fewer  cus- 
tomers to  deal  with  and  fewer  transactions  for 
the  same  aggregate  trade;  but  the  wrong  would 
be  flagrant.  The  case  suggested  is  more  ex- 
treme than  the  one  before  us,  but  the  wrong 
is  sufficiently  palpable  here.  And  without 
further  comment  on  this  branch  of  the  case  it 
will  be  sufficient  to  repeat  that  when  the  de- 
fendant makes  an  offer  of  discount  or  rebate 
based  on  the  80,000  ton  limit,  the  limitation  is 
unreasonable  and  unlawful,  because  neces- 
sarily resulting  in  unjust  discrimination. 
There  is  nothing  in  the  showing  in  this  case  to 
Justify  the  fixing  of  a  limitation  as  the  ground 
of  rebate  at  any  specified  quantity;  and  there- 
fore if  the  discount  is  paid  to  one  dealer,  the 
payment  will  be  evidence  of  the  rieht  of  all 
other  dealers  to  a  like  and  proportionate  dis- 
count. 

A  further  question  of  importance  concerns 
the  difference  in  defendant's  rates  on  coal 
shipped  to  stations  on  its  main  line  from  Provi- 
dence and  East  Providence  respectively.  The 
facts  important  to  an  understanding  of  this 
question  are  that  defendant's  road  was  first 
constructed  from  Providence  through  Valley 
FaUs  to  Worcester,  and  that  complainant,  at 
very  great  expense  to  its  members,  provided 
itself  with  land  and  all  necessary  requirements 
for  carrying  on  extensive  dealings  in  coal  near 
the  terminus  of  defendant's  road  in  Providence, 
and  by  co-operation  with  it  secured  tracks  into 
its  yards  and  to  its  dock.  But  defendant's  ac- 
commodations at  Providence  were  limited  and 
could  not  be  enlarged  unless  at  great  expense; 
the  city  authorities  it  is  said  were  disposed  to 
interpose  obstacles  to  such  use  of  the  city 
streets  for  railroad  service  as  was  essential,  and 
defendant  found  it  necessary  to  construct  a 
new  line  from  Valley  Falls  to  East  Providence, 
where  ample  accommodations  were  secured, 
and  where  its  business  could  be  more  conven- 
iently and  cheaply  conducted.  The  distance 
from  Providence  to  Valley  Falls  is  six  miles 
and  from  East  Providence  seven.  Coal  trains 
are  made  up  at  Valley  Falls  of  loaded  cars 
brought  from  Providence  and  East  Provi- 
dence without  distinction.  By  the  published 
tariff  the  rate  upon  coal  from  Providence  and 
from  East  Providence  respectively  to  Valley 
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Falls  is  the  same;  sixty  cents  per  gross  ton;  and 
it  is  also  made  the  same  to  Lonsdale  which  is 
the  first  station  above.  But  to  all  stations 
above  Lonsdale  a  higher  charge  is  made  from 
Providence  than  from  East  Providence,  the 
difference  after  the  state  line  is  crossed  beine 
in  every  case  ten  cents  per  gross  ton.  This  di^ 
ference  is  very  important  to  complainant,  and 
necessarily  very  prejudiciaL 

It  is  very  evident  that  if  it  Is  fair  and  rea- 
sonable for  defendant  to  make  the  charge  on 
coal  to  Valley  Falls  from  the  two  termini  the 
same,  there  can  be  no  justification  for  making 
different  rates  to  the  station  beyond,  based  on 
the  fact  that  the  coal  comes  from  one  terminus 
rather  than  from  the  other.  The  fact  that  a 
part  of  the  coal  taken  from  Valley  Falls  to 
Worcester  was  first  received  by  defendant  at 
Providence  and  another  part  at^Bast  Provi- 
dence does  not  in  any  degree  affect  the  cost  or 
the  value  of  its  service  in  transporting  It  from 
Valley  Falls  on;  and  a  discrimination  in  rates 
from  valley  Falls  based  upon  the  fact  that  the 
coal  had  come  from  the  one  terminus  instead 
of  the  other  would  have  no  reason  and  no  jus- 
tice to  support  it.  The  defendant  might  as 
well  discriminate  on  the  ground  of  the  coal 
having  come  from  different  mines  or  different 
dealers.  The  discrimination  made  by  the  de- 
fendant's published  tariff  is  therefore  presump- 
tively at  least  without  justification. 

It  is  claimed  by  defendant,  however,  that  the 
additional  cost  of  doing  its  business  at  Provi- 
dence over  the  cost  at  JBast  Providence  is  fully 
sufficient  to  support  the  difference  made  in 
rates,  and  that  the  fact  of  defendant  making  no 
difference  at  Valley  Falls  and  Lonsdale  cannot 
preclude  its  making  them  at  other  points. 
Passing  over  this  last  point  for  the  present  as 
not  being  one  necessarily  requiring  a  decision 
at  this  time,  we  are  of  opinion  that  defendant 
does  not  justify  the  making  of  the  additional 
charge  at  any  station. 

The  Providence  line  was  first  built,  and 
complainant,  at  verv  large  expense  and  In  co- 
operation with  the  defendant,  has  put  itself  in 
position  to  transact  its  business  there.  De- 
fendant because  of  inconvenience  which  it  will 
escape  has  constructed  a  new  line  and  estab- 
li^ed  a  new  station  where  the  inconveniences 
will  be  less.  Its  policy  now  is  to  force  the 
whole  business  as  much  as  possible  over  the 
new  line.  We  have  no  doubt  its  own  con- 
venience will  thereby  be  consulted,  and  the 
cost  of  its  business  somewhat  reduced;  but 
there  Is  no  evidence  before  us  which  would 
justify  us  in  finding  that  the  additional  charge 
upon  the  coal  received  at  Providence  Is  only  a 
fair  equivalent  for  the  additional  cost.  On  the 
contrary,  we  think  the  increased  rate  is  im- 
posed more  from  policy  than  out  of  regard  to 
additional  cost. 

But  we  think  also  that  under  all  the  circum- 
stances it  is  not  admissible  for  defendant  to  im- 
pose upon  its  patrons  at  Providence,  whose  in- 
vestments for  Dusiness  with  it  were  made  be- 
fore the  East  Providence  line  was  constructed, 
an  additional  charge  because  of  the  inconven- 
iences attending  the  transaction  of  its  business 
at  that  station,  and  for  which  they  are  in  no 
way  responsible.  These  inconveniences  are 
incident  to  a  situation  which  It  is  unfortunate 
the  defendant  is  unable  to  relieve;  but  they 


cannot  justify  differences  in  rates  which  will 
force  or  tend  to  force  the  Providence  dealers 
out  of  business. 

As  regards  the  Providence  business  we  think 
the  obligation  of  defendant  is  not  different  now 
from  what  it  would  have  been  had  it  con- 
structed for  its  own  convenience  a  branch  road 
into  some  other  part  of  the  same  city.  If,  for 
example,  it  had  established  a  new  freight  sta- 
tion in  Providence,  in  order  that  it  might  have 
more  ample  yards,  and  thus  secure  greater  fa- 
cilities for  its  business,  it  would  not  nave  been 
admissible  that  upon  its  shipments  to  points 
which  were  practicably  the  same  distance  from, 
each  station  and  accessible  from  each,  a  differ- 
ence in  rates  should  be  chareed  when  the  serv- 
ice was  worth  no  more  to  its  customers  and 
when  the  reasons  for  having  the  two  stations 
concerned  its  own  convenience  exclusively. 
But  the  establishment  of  a  second  sCiation  in 
this  case,  although  in  another  municipality, 
and  requiring  several  miles  of  new  line  to  reach 
it,  was  also  in  thenatureof  alocaJ  convenience 
in  its  own  business,  and  should  be  so  consid- 
ered  in  the  making  of  rates  to  points  reached 
from  both  stations. 

Complainant  insists  that  defendant  should 
pay  the  cost  of  hauling  the  coal  from  the  wharf 
to  defendant's  freight  station  in  Providence. 
But  we  do  not  think  this  can  be  required.  It 
seems  that  defendant  did  this  formerly,  but 
without  any  contract  obligation  to  that  effect; 
and  probably  only  by  way  of  encouraging  com- 

glaioant  in  ouilding  up  a  considerable  trade, 
iut  what  it  did  for  a  time  as  a  favor  or  by  way 
of  encouragement,  it  might  discontinue  at 
pleasure.  There  could  be  nothing  in  the  nat- 
ure of  a  binding  usage  about  it. 

Ov/r  general  condusicfn  is  that  complainant  i$ 
entitled  to  the  rtUeJ  indicated  an  the  first  two 
grounds  of  complaint  above  considered,  out  not  on 
the  t/iird.     Order  will  be  entered  accordingly. 
In  this  opinion  all  concur. 

Order. 

This  case  being  at  issue  upon  complaint  and 
answer  on  file,  and  having  been  duly  assigned 

for  hearinff  on  the  day  of ,  1887, 

and  a  hearing  having  been  had  upon  the  plead- 
ings, proofs  and  arguments  of  counsel,  and  the 
report  and  opinion  of  the  Commission  having 
been  made  and  filed — wherein  the  Commission 
has  found  as  facts  that  the  defendant  corpora- 
tion offers  a  discount  or  rebate  of  10  per  cent 
from  its  published  rates  for  the  transportation 
of  coal,  to  all  persons  who  shall  receive  con- 
signments of  coal  in  any  one  year  amounting^ 
to  80,000  tons  or  upward,  at  any  one  station  on 
the  line  of  defendant's  road;  and  also  that  the 
charge  for  the  transportation  of  coal  from 
Providence  to  stations  on  defendant's  line  above 
Lonsdale  is  greater  than  for  the  transportation 
of  coal  from  East  Providence  to  such  stations 
respectively;  and  the  Commission  having  ad- 
judged that  the  giving  or  offering  to  give  such 
discount  or  rebate  is,  under  the  drcumstancea 
of  Uiis  case,  in  contravention  of  the  provisions 
of  sections  2  and  8  of  the  Act  to  Regulate  Com- 
merce, unless  a  like  discount  or  rebate  is  made 
to  all  persons;  and  that  the  making  of  such 
greater  charge  for  the  transportation  of  coal 
from  Providence  is  also,  under  the  circum- 
stances of  this  case,  in  contravention  of  the 
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proTisions  of  said  sections  of  said  Act,  in  so  far 
as  it  applies  to  interstate  commerce, 

NovD,lX  is  ordered  and  adjudged  that  so  much 
of  the  prayer  of  the  petition  as  prays  that  the 
complainant  be  required  to  cease  and  desist 
from  the  acts  above  recited  be,  and  the  same 
hereby  is,  granted;  and  that  the  defendant  cor- 
poration be,  and  it  hereby  is,  required  to  cease 
and  desist  from  said  unlawful  acts  of  discrim- 
ination, and,  within  ten  days  from  the  date 
hereof,  to  modify  and  correct  its  published 
schedules  of  rates  and  charges  accordingly; 
and  it  is  further  ordered  that  a  notice  embody- 
ing this  order  be  forthwith  sent  to  the  defend- 
ant corporaUon,  together  with  a  copy  of  the  re- 
port and  opinion  of  the  Commission  herein,  in 
conformity  with  the  provisions  of  the  fifteenth 
section  of  the  Act  to  Ilegulate  Commerce. 


Louis  LARRI80N 

V. 

CHICAGO  &  GRAND  TRUNK  R.  CO. 
MICHIGAN  CENTRAL  R.  R.  CO. 

CHICAGO  &  GRAND  TRUNK  R.  CO. 

1.  The  proviso  in  section  22  of  the  Inter- 
state Commerce  Act  *'  That  nothinpr  in 
this  Act  shall  apply  to  *  *  *  the  issu- 
ance of  milag^e  *  *  *  passenig^er  tick- 
ets»**  applies  only  to  tne  act  of  issuing 
or  inving  out  such  tickets;  the  terms, 
conditions  and  circumstances  upon 
which  the  sale  of  sach  tickets  is  made 
are  subject  to  and  must  be  in  accord- 
ance with  the  Act  in  its  general  pro- 
vision. 

2.  A  sale  of  milage  tickets  to  commer- 
cial travelers  at  a  certain  rate,  and 
refasal  to  sell  toother  passengers  except 
at  a  higher  rate,  is  an  ui^ust  discriini- 
njbiion*  within  the  meaning  of  the  Act. 

8.  A  release  of  Uability  by  commercial 
travelers  to  the  railroad  company  does 
not  constitute  a  ^ood  and  sufficient 
eonaideration  for  such  discrimina- 
tion;  nor  does  the  fact  that  tbeymav 
inflnence  business  in  favor  of  the  road, 
etc. 

4. Common  carriers  may  continue  the 
issuance   of  milage  passeng^er  tick- 

oto»  the  chaises  for  which  must  be  rea- 
sonable and  Jnst  and  free  from  unjust 
discrimination  or  unreasonable  prefer- 
ence. 

6.  Persons  belonging  to  the  class  known 
as  commercial  travelers  are  not  priv- 
ileged to  ride  over  railroads  at  lower 
r»tes  than  other  persons*  and  to  make 
a  diiTerence  in  this  respect  is  nnjnst  dis- 
crimination; this  is  true  whether  tickets 
issued  are  milage  tickets  or  in  some 
otlier^orm. 

0.  If  e^Ieet  on  the  part  of  a  railroad  com- 
pany to  publish  rates  for  milage  tick- 
ets, is  a  violation  of  the  Act. 


8. 
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Report  and  Opu^iom  of  the  Commission. 

Morrison*  Commissioner: 

In  one  of  these  cases  tlie  complainant,  Louis- 
Larrison,  alleges  unjust  discrimination  and 
neglect  to  publish  fares,  rates  and  charges  for 
milage  ticKets;  in  the  other,  unjust  discrimi- 
nation is  alleged.  The  two  cases  were,  with 
consent  of  the  parties,  heard  together,  and,  aft- 
er investigation,  the  facts  are  found  to  be  as 
follows: 

The  defendant,  being  the  same  in  both  cases,, 
is  and  was,  on  the  21st  of  May,  1887,  a  com- 
mon carrier  of  passengers  on  its  railroad  from 
Port  Huron,  in  the  State  of  Michigan,  into  and 
through  the  State  of  Indiana  to  the  City  of 
Chicago,  in  the  State  of  Illinois,  and  was  then 
offering  to  sell  and  selling,  for  $20,  to  the  class> 
of  persons  known  as  commercial  travelers, 
milage  tickets,  entitling  the  holder  to  trans- 
portation to  the  extent  of  1,000  miles  over  its. 
road  between  said  States. 

The  complainant,  Larrisou,  having  occasion 
to  travel  on  defendant's  road  between  said 
States,  applied  on  the  2l8t  of  May,  1887,  at^ 
the  proper  office  of  the  defendfint  in  the  City 
of  Detroit,  to  purchase  one  of  said  "thousand 
mile  tickets,"  offering  in  payment  therefor  the 
sum  of  $20.  The  defendant  refused  to  sell 
this  complainant  such  ticket  for  less  than  $25, 
alleging  as  a  reason  therefor,  as  was  the  fact, 
that  complainant,  Larrison,  did  not  belong  to- 
the  class  of  persons  known  as  commercial 
travelers,  to  which  alone  defendant  sold  said 
tickets  for  the  price  of  $20. 

The  schedule  of  defendant,  kept  in  its  office 
in  said  City  of  Detroit,  purporting  to  show 
the  rates,  fares  and  charges  it  had  established 
and  which  were  in  force  May  21, 1887.  did  not 
show  the  rates,  fares  and  charges  which  it  had 
established  and  were  in  force  for  carrying  pas- 
sengers who  purchased  milage  tickets  which 
it  then  kept  and  was  offering  for  sale;  but 
since  this  complaint  was  made  defendant  has^ 
caused  its  schedules  of  rates,  fares  and  charees 
to  be  so  amended  as  to  show  the  rates  at  which 
it  sells  milage  tickets. 

The  other  complainant,  the  Michigan  Cent- 
ral Railroad  Company,  owns  and  operates  a 
railroad  extending  from  the  City  of  Detroit, 
in  the  State  of  Michigan,  into  and  through  the 
State  of  Indiana,  to  Chicago,  in  the  State  of 
Illinois,  and  is  a  common  carrier  of  passengers 
between  said  States;  and,  while  the  defendfant 
was  offering  to  sell  and  selling  to  commercial 
travelers  thousand  mile  tickets  for  $20  and  re- 
fusing to  sell  for  less  than  $25  like  tickets  to- 
persons  not  commercial  travelers,  this  com- 
plainant was  selling  such  thousand  mUe  tickets 
for  $25  to  the  public  generally,  without  dis- 
crimination in  favor  of  any  person  or  class  of 
persons.  And  as  such  common  carrier  of  pas- 
senffers  between  said  States,  this  complainant 
ana  the  defendant  are  competitors. 

The  answer  of  defendant  admits  the  facts  as^ 
found  above,  but  avers  that  nothing  alleged 
against  the  defendant  company  is  in  conmct 
with  the  Act  to  Regulate  Commerce,  because  at 
the  date  of  the  passage  of  said  Act  the  railway 
companies  of  the  country  generally,  including 
the  defendant  and  the  complainant  companies, 
were  and  for  manv  years  prior  thereto  bad 
been  doing  the  things  now  complained  ofv 
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aTid  further  because,  as  defendant  alleges, 
"The  provisions  of  the  Interstate  Commerce 
Law  do  not  apply  to  such  milage  tickets,  nor, 
in  any  respect,  affect  the  sale  thereof." 

The  sale  of  milage  tickets,  at  lower  rates  to 
one  person  than  to  another,  by  railroad  com- 

ganies  generally,  might  well  have  been  lawful 
cfore,  and  be  unlawful  after  the  passage  of 
«aid  Law.  Nor  is  the  fact  that  discriminations 
in  the  sale  of  tickets  were  so  made,  conclusive 
testimony  that  the^  had  the  sanction  of  law. 
Most  of  the  provisions  of  the  Interstate  Act 
but  re-enact  the  common  law  and  supply  some 
new,  while  saving  all  the  old,  remedies.  For 
unlawful  discriminations  or  other  wrongs  done 
by  common  carriers  now  subject  to  the  recent 
Act,  the  courts,  before  the  Act,  afforded  the 
only  remedy.  In  view  of  remedies  so  to  be 
obtained  and  necessarily  with  much  cost,  great 
inconvenience  and  some  vexatious  delays,  it 
could  be,  and  no  doubt  U  true,  that  discrimi- 
nations against  travelers,  to  the  extent  now 
complaint  of.  might  then  have  been  illegal 
and  yet  go  unchallenged. 

It  is  not  important  whether,  in  any  view  of 
this  case,  it  might  be  necessary  to  pass  upon 
the  state  of  the  law  before  the  passage  of  the 
Act,  which  is  not  material,  as  the  case  is  pre- 
aented 

It  was  made  apparent  in  the  argument  that 
the  defendant,  in  averring  *'the  provisions  of 
the  Interstate  Commerce  Law  do  not  apply  to 
such  milage  tickets,  nor  in  any  respect,  affect 
the  sale  thereof,"  intended  to  and  did  question 
the  Jurisdiction  of  this  Commission,  resting  the 
averment  on  the  twenty-second  section  of  the 
Act. 

That  section  is  In  the  nature  of  a  proviso, 
saving  out  or  excepting  some  things  not  in- 
tended  to  be  embraced  in  the  provisions  of  the 
Act.  and  qualifying  or  restriuning  its  gener- 
alitv  as  to  others. 

The  language  of  so  much  of  the  section  as 
the  defenoant  relies  upon  to  include  milage 
tickets  amone  the  things  taken  out  of  the  Act, 
is  "  that  nothing  in  this  Act  shall  apply  to  the 
issuance  of  milage,  excursion,  or  commuta- 
tion passenger  tickets,"  and  includes  excursion 
and  commutation  with  milage  tickets. 

The  most  usual  form  of  milage  tickets  is 
the  one  thousand  mile  ticket;  but  the  custom 
has  been  to  issue  them  in  other  and  various 
forms,  and  they  may  be  issued  for  any  given 
number  of  miles.  There  is  no  uniform  usage 
fixing  the  form  of  excursion  or  commutation 
tickets,  or  prescribing  the  extent  to  which  they 
may  be  issued.  The  extent  to  which  traveling 
may  be  done  on  these  three  forms  of  tickets  & 
without  limit.  They  can  be  used  in  and  ex- 
tended to  the  entire  passenger  traffic,  or  nearly 
one  third  of  the  railroad  business  of  the  coun- 
try. The  first  three  sections  of  the  Act  require 
all  passengers  to  be  carried  for  reasonable 
rates  of  fare,  without  undue  preference  or  un- 
just discrimination.  The  construction  con- 
tended for  by  the  defendant  would  take  out  of 
these  sections  all  that  relates  to  passengers,  be- 
cause all  may  ride  on  tickets  to  which,  defend- 
ant insists,  the  Act  does  not  apply.  In  effect 
this  would  be  saying  that,  so  far  as  the  Act  to 
Regulate  Commerce  provides,  charges  for  car- 
rying passengers  need  not  be  reasonable  and 
just,  nor  without  unreasonable  preference,  nor  I 


free  from  unjust  discrimination.  Certainly 
nothing  so  contradictory  as  such  interpretation 
leads  to  was  intended  by  Congress.  The 
body  or  enacting  part  of  the  statute  is  gener- 
ally considered  as  more  clearly  expressing 
what  is  intended  than  the  saving  clause.  The 
language  of  so  much  of  the  twenty-second  sec- 
tion as  relates  to  milage  tickets  is  perfectly 
satisfied  by  confining  its  operation  to  the  issu- 
ance, or  the  act  of  issuing,  or  giving  out  such 
tickets.  It  is  to  this  issuing  or  giving  out  that 
the  Act  to  Reflate  Commerce  does  not  apply  or 
prevent,  while  the  terms,  conditions  and  cir- 
cumstances, upon  which  the  sale  is  made,  are 
subject  to,  and  must  be  in  accordance  with  the 
Act  in  its  general  provision.  Thus  under- 
stood, the  several  sections  of  the  Law  are  con- 
sistent with  each  other  and  in  harmony  with 
its  general  purposes,  while  the  other  construc- 
tion renders  useless  many  of  its  provisions 
affecting  the  carrying  of  sll  passengers. 

Copies  of  the  two  forms  of  milage  tickets 
sold  are  given  as  part  of  defendant^  answer, 
in  which  answer  it  is  claimed  that  the  form  of 
ticket  which  defendant  now  sells  to  such  com- 
mercial travelers  constitutes  a  special  contract 
between  defendant  and  the  holders  of  such 
tickets,  by  which  defendant,  in  the  transpor- 
tation of  such  commercial  travelers,  is  relieved 
from  some  part  of  the  liability  under  and  sub- 
ject to  which  it  transports  all  other  passengers 
on  its  line  of  road;  which  limitaUon  of  liabil- 
ity, defendant  submits  and  claims,  constitutes 
a  good  and  sufficient  reason  for  the  discrimi- 
nation it  makes  in  favor  of  commercial  trav- 
elers. 

It  might  be  questioned  to  what  extent  such 
an  agreement  is  binding  on  the  parties  and  re- 
lieves the  company  from  common-law  liabili- 
ties. Any  traveler  with  any  baggage  might 
make  such  an  agreement.  Putting  aside  any 
question  of  the  validity  of  such  a  contract,  no 
reason  is  assigned  nor  is  any  believed  to  exist, 
why  only  commercial  travelers  should  be  per- 
mitted to  enter  into  such  an  agreement.  The 
copies  of  milage  tickets  show  that  none  oth- 
ers were  permitted  to  enter  Into  it.  The  al- 
leged release  of  liability  so  made  does  not 
constitute  a  sood  and  sufficient  consideration 
for  the  discrimination  made  In  favor  of  com- 
mercial travelers,  but  is  another  evidence  of 
discrimination  against  the  general  public. 

It  is  further  claimed  that  commercial  travel- 
ers, as  salesmen,  represent  wholesale  merdiants 
and  manufacturers,  for  whom  they  sell  goods, 
thereby  creatine  a  large  freight  traffic  for  the 
roads  over  whicn  they  ride.  And  further  they 
constitute  a  distinct  class  of  the  traveling  pab- 
lic,  generally  riding  short  distances  at  a  time 
and  traveling  very  much  more  than  other  peo- 
ple. 

The  principle  of  cheaper  rates  at  wholesale, 
practiced  by  merchants  who,  in  their  sales,  but 
consult  their  own  interest,  is  subiect  to  much 
modiflcation  when  applied  to  railroads,  which 
owe  a  duty  to  the  public  which  requires  them 
to  treat  their  customers  alike.  Besides,  it  is 
not  quite  apparent  how  one  person  can  travel 
''very  much  more"  than  another  on  a  thou- 
sand mile  ticket. 

Riding  short  distances  between,  and  stop- 
pinff  off  at  stations  is  an  accommodation  which, 
makes  the  ticket  more,  not  less,  valuable. 
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To  increase  the  quantity  of  railroad  buBiness 
in  the  manner  alleged,  traveling  salesmen  most 
stimulate  consumption  and  add  to  the  demand 
lor  the  necessaries  and  comforts  of  life.  Com- 
mercial travelers  are  usually  men  of  sucA  en- 
-ergy  and  superior  intelligence  that  they  intro- 
•duce  into  some  communiUee  articles  useful  and 
desirable  earlier  than  such  articles  might  oth- 
erwise r<fach  theoL  Yet  the  general  intelli- 
gence of  the  people  is  equal  to  providing 
th^nselves  with  such  luxuries  and  comforts  as 
their  means  will  justify.  And  the  representa- 
tives of  merchants  are  not  likely  to  sell,  nor 
railroads  to  carry,  more  goods  than  customers 
can  pay  for. 

Common  carriers  may  continue  the  issuance 
^f  milage  passenger  tickets,  the  charges  for 
which  must  be  reasonable  and  just  and  free 
from  unjust  discrimination  or  unreasonable 
preference. 

Persons  belonging  to  the  class  known  as  com- 
«nercial  travelers  are  not  privileged  to  ride  over 
Tailroads  at  lower  rates  than  are  paid  by  other 
persons.  Whatever  reasonable  rates  commer- 
4^  travelefs  are  made  to  pay,  other  travelers 
may  be  made  to  pay.  To  charge  one  more 
than  the  other  is  unjust  discrimination.  And 
4his  is  true  whether  the  tickets  issued  are  mil- 
age tickets  or  in  some  other  form. 

The  refusal  of  the  defendant,  The  Chicago 
^  Grand  Trunk  Railway  Companv,  to  sell  the 
complainant,  Larrison,  a  thousand  mile  ticket 
for  $20,  the  price  at  which  said  Company  was 
aelline  such  tickets  to  conunercial  travelers, 
and  tne  neglect  to  publish  rates  at  which  de- 
fendant was  offertni;  to  sell  milage  tickets, 
were  alike  in  conflict  with  the  Act  to  Regulate 
Commerce. 

In  this  opinion  all  concur. 

ORDBn. 

This  case  being  at  issue  upon  complaint  and 
-answer  on  file,  and  having  been  duly  assigned 
for  hearing  on  the  15th  day  of  June,  1887,  and 
heuing  having  been  had  upon  the  pleadings, 
proofs  and  arguments  of  counsel,  and  the  re- 
port and  opinion  of  the  Commission  having 
Seen  made  and  filed,  wherein  the  Commission 
.has  found  as  facts  that  the  defendant  corpora- 
tion is  a  conmion  carrier  of  passengers  upon 
its  railroad  from  Port  Huron  in  the  State  of 
Michigan,  through  the  State  of  Indiana,  to  the 
Oity  of  Chicago  in  the  State  of  Illinois:  that 
4he  complainant  corporation  owns  and  ope- 
rates a  railroad  extendinir  from  the  City  of 
Detroit  in  the  State  of  Michigan,  into  and 
through  the  State  of  Indiana,  to  Chicago  in 
the  State  of  Illinois,  and  as  such  common  car- 
rier of  passengers  between  said  States  is  a 
•competitor  with  complainant;  that,  while  the 
defendant  was  selling  and  offering  to  sell,  to 
4he  class  of  persons  known  as  commercial 
travelers,  milage  tickets  entitling  the  holder 
to  transportation  to  the  extent  of  1,000  miles 
over  its  road  between  said  States  for  $20,  and 
refusing  to  sell  for  less  than  $25  like  tickets  to 
persons  not  commercial  travelers,  this  com- 
plainant was  selling  such  thousand  mile  tickets 
for  $25  to  the  public  generally,  without  dis- 
crimination in  favor  of  any  person  or  class  of 
persons. 

And  the  Commission  having  adjudged  that 
to  refuse  to  sell  such  milage  tickets  to  the 
lirrKa  B. 


public  generally  at  as  low  a  rate  as  to  persons 
belonging  to  the  class  of  commerdal  travelers, 
and  that  to  charse  one  person  more  than  an- 
other were  acts  of  unjust  discrimination  within 
the  meaning  of  the  provisions  of  sections  2  and 
8  of  the  Act  to  Regulate  Commerce,  and  were 
in  contravention  of  the  provisions  of  said  sec- 
tions of  said  Act. 

Jiow,  It  is  ord€^  that  so  much  of  the  prayer 
of  the  petition  as  prays  that  the  defendant  be 
required  to  cease  and  desist  from  the  acts 
above  recited  be,  and  the  same  is  hereby,  grant- 
ed; and  that  the  defendant  be.  and  it  hereby  is, 
required  to  cease  and  desist  from  the  said  un- 
lawful acts  of  discrimination. 

It  is  further  ordered  that  a  notice  embody- 
ing this  order  be  forthwith  sent  to  the  defend- 
ant corporation,  together  with  a  copy  of  the 
report  and  opinion  of  the  Commission  herein, 
in  conformity  with  the  provisions  of  the  fif- 
teenth section  of  the  Act  to  Regulate  Com- 
merce. 


TRADERS  &  TRAVELERS  UNION 

e. 

PHILADELPHIA  &  READING  R.  R,  CO 
and  Lehigh  Valley  R.  R.  Co.* 

On  a  petition  by  the  Traders  &  Travelers 
Union,  alleging  that  the  defendant  rail- 
roads had,  prior  to  the  time  when  the 
Interstate  Commerce  Act  went  into  ef- 
fect, entered  into  an  arrangement  with 
petitioner  to  allow  150  pounds  of  extra 
n*ee  b»nr<^ff^  ^  passengers  presenting 
the  **h9k§[t[mge  indemnitjr  oertilloate 
issued  by  petitioner,  and  that  the  de- 
fendants now  refuse  to  make  such  allow- 
ance of  extra  free  baggage,— JTe^e^, 

(a)  That  there  is  nothinar  in  the  facts 
disclosed  by  the  evidence  vrnioh  involves 
any  question  of  unjust  discrimination  or 
extortion,  or  any  other  matter  oTer 
which  the  CoBuniaaion  haa  Jnriadlo* 
tion. 

(6)  That  the  power  to  enforce  con* 
trarcta  has  not  been  confided  to  the 
Commiaaion*  nor  has  it  any  general 
power  or  authority  to  manage  the  busi- 
ness of  carriers,  but  onlv  a  limited  power, 
expressly  defined  by  the  Act,  to  inter- 
fere to  prevent  wrong  and  oppression  in 
specified  cases. 

(c)  That  the  petition  must  be  die* 
miaaed. 

(Decided  July  26, 1887.) 

Rbport  and  Opdyion  of  tii£  Cobcmission. 

Braifi^v  CamrmB9ioner\ 
The  petition  in  this  proceeding  was  filed  on 
the  2l8t  day  of  May,  1887.  It  avers  that  the 
petitioner  was  incorporated  under  the  general 
laws  of  the  State  of  New  York  in  the  year  1884. 
That  the  object  and  purpose  of  the  corpora- 
tion is  to  provide  for  the  loss  ot  injury  to  bag- 
gage by  creating  a  contingent  fund  for  that 
furpose,  known  as  the  Traders  &  Travelers 
ndemnity  Fund,  and  by  means  of  registration 
to  prevent  the  loss  of  baggage,  or  in  case  of 

•See  anU,  18,  SBB.  ftlQ. 
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its  loss  to  provide  means  for  tracing  it  more 
quickly  and  with  less  difficulty  than  exists  un- 
der the  system  commonly  in  use  among  the 
railroads.  It  avers  that  the  petitioner  con- 
tracted with  the  International  Baggsge  Regis- 
ter Company  for  the  purpose  of  providing  for 
a  certain  protection  against  loss  of  baggage 
covered  by  said  indemnity  fund,  and  that  this 
registry  system  is  of  great  value  to  the  railroads 
of  the  United  States. 

It  avers  that  the  railroads  have  been  asked 
to  grant  an  additional  allowance  of  150  pounds 
of  free  baggage  for  passengers  covering  their 
baggage  with  a  registry  and  indemnity  cer- 
tificate issued  by  the  Traders  &  Travelers 
Union,  which  releases  the  railroads  from  all 
liability  for  loss  or  injury  to  such  baggage; 
that  the  benefits  to  railroads  from  such  regis- 
tration are  the  release  from  all  responsibility 
for  loss  or  injury  to  baggage  covered  by  the 
indemnity  insurance,  as  secured  for  the  rail- 
roads through  a  contract  made  by  the  railroads 
with  the  petitioner  and  the  increase  of  their 
business;  that  such  an  arrangement  was  made 
in  January,  1886,  between  the  Lehigh  Valley 
Railroad  Company  and  the  Philadelphia  & 
Reading  Railroad  Company;  that  in  conse- 
quence of  these  arrangements,  many  travelers 
have  covered  their  baggage  with  indemnity 
certificates  of  the  petitioner,  in  order  to  secure 
the  additional  allowance  of  free  baggage;  that 
the  issue  of  these  indemnity  certificates  is  not, 
and  has  not  been,  confined  to  any  one  or  more 
classes  of  travelers,  but  is,  and  has  been,  open 
to  all  who  desire  to  avail  themselves  of  their 
advantages;  that  on  March  26,  1887,  the  Phil- 
adelphia &  Reading  Railroad  Company  noti- 
fied petitioner  that  it  would  refuse  to  honor 
any  indemnity  certificates  issued  after  April  1, 
1887;  but  that  all  certificates  issued  prior  to  re- 
ceipt of  the  notice  would  be  honored  until  they 
expired;  that  the  issuance  of  such  notice  was 
caused  by  the  Philadelphia  &  Reading  Rail- 
road Company's  interpretation  of  the  Act  en- 
titled The  Act  to  Regulate  Commerce;  that 
the  Riiladelphia  &  Reading  Railroad  Company 
intended  to  honor  the  certmcates  issued  prior 
to  April  1,  1887,  and  instructed  its  baggage 
men  so  to  do;  that  the  Lehigh  Valley  Railroaid 
Company  has  discontinued  its  arrangement 
with  the  petitioner  and  has  instructed  its  bag- 
cage  men  not  to  honor  indemnity  certificates 
issued  prior  to  April  1,  1887;  that  the  Lehigh 
Valley  Railroad  Company  discontinued  this 
arrangement  in  consequence  of  the  belief  that 
its  continuance  is  prohibited  by  the  Act  en- 
titled the  Act  to  Regulate  Commerce;  that  on 
April  11,  1887,  the  petitioner  requested  the  In- 
terstate Commerce  Commission  to  interpret 
the  Law  on  this  subject;  that  on  or  about 
April  SO,  1887,  the  Lehigh  Valley  Railroad 
Company  filed  a  petition  against  the  Philadel- 
phia &  Reading  Railroad  Company  for  the 
purpose  of  securing  an  interpretation  of  the 
law  on  this  point;  that  on  May  11,  1887,  peti- 
tioner was  notified  by  the  Philadelphia  &  Read- 
ing Railroad  Company  that  it  would  refuse  to 
recognize  the  indemnity  certificates  issued  prior 
to  April  1,  1887;  that  this  action  taken  by  the 
Philadelphia  &  Reading  Railroad  Company 
was  to  induce  the  Lehighv  alley  Railroad  Com- 
pany to  withdraw  its  complaint  against  the 
Philadelphia  &  Reading  Railroad  Company  so 


as  to  prevent  an  interpretation  of  the  Law  by 
the  Interstate  Commerce  Commission. 

That  the  Philadelphia  &  Reading  Railroad 
Company  requested  the  Lehigh  Valley  Rail- 
road Company  to  withdraw  this  complaint; 
that  such  withdrawal  would  still  leave  the- 
question  in  suspense;  and  that  such  withdrawal 
will  prove  injurious  to  the  interests  of  the  peti- 
tioner and  others;  that  there  are  now  in  elxist* 
ence  a  number  of  baggage  indemnity  certif- 
icates that  will  expire  at  various  dates  be- 
tween now  and  March  24, 1888,  and  that  the- 
result  of  the  refusal  to  recoenize  such  certif- 
icates on  the  part  of  the  Philadelphia  &  Read- 
ing Railroad  Company  and  of  the  Lehieh  Val- 
ley Railroad  Company  will  cause  serious  in- 
iury  to  holders  of  such  certificates  and  to  the- 
interests  of  your  petitioner. 

On  June  10,  1887,  each  of  the  defendants 
filed  its  answer  to  the  complaint. 

In  its  answer  the  Philadelphia  &  Reading^ 
Railroad  Company  admits  the  incorporation  of 
the  petitioner  and  the  objects  of  that  incorpo- 
ration as  stated  in  the  petition;  and  that  the 
petitioner  has  created  a  contingent  tund  known 
as  the  Traders  &  Travelers  Baggaee  Indem- 
nity Fund;  and  that  on  or  about  November^ 
1885,  petitioner  entered  into  a  contract  with 
the  National  Baggage  Registry  &  Manufactur- 
ing Company,  mentioned  in  fts  petition,  to  act 
as  Its  agent;  and  also  that  the  railroads  of  the 
United  States  had  been  requested  by  the  peti- 
tioner to  cooperate  with  it  and  to  grant  an  iddU 
tional  free  allowance  of  150  pounds  of  baggage- 
to  each  passenger  who  participated  in  the  in- 
demnity fund/  provided  for  loss  or  injury  to 
baggage,  and  who  should  file  with  the  peti- 
tioner ppwer  of  attorney  granting  a  release 
to  all  railroads  and  transportation  lines,  con- 
tracting with  petitioner  for  free  baggage  to 
the  extent  of  150  pounds  over  the  ordinary 
allowance  on  the  presentation  of  the  baggago 
indemnity  certificate  of  the  Traders  &  Travel- 
ers Union. 

It  further  admits  that  the  consideration  for 
such  action  on  the  part  of  the  railroads  was  the 
continuance  of  the  registration  and  release  of 
the  responsibility  for  the  loss  or  injury  to  such 
baggage  through  the  contract  thus  made.  It 
does  not  admit  that  the  registry  system,  men- 
tioned in  the  petitioner's  complaint,  is  one  that 
is  of  great  value  to  the  railroads  of  the  United 
States,  and  that  it  enables  them  to  identify  the 
passenger  with  his  baggage,  and  in  various 
ways  prevents  irregularities,  and  increases  the 
efficiency  and  revenue  of  their  baggage  de- 
partment. It  does  not  admit  that  in  conse- 
quence of  the  alleged  arrangement  between 
petitioner  and  defendants  many  travelers  in* 
various  parts  of  the  country  have  availed 
themselves  of  its  advantages  and  have  covered 
their  bsggage  with  the  indemnity  certiflcatea 
of  the  petitioner,  in  order  to  secure  the  addi- 
tional free  allowance  of  150  pounds  of  bag- 
gage. It  does  not  admit  that  the  advantages- 
claimed  by  the  petitioner  have  not  been  con- 
fined or  restricted  to  any  one  class  of  travelers* 
or  to  the  members  of  any  one  or  ihore  organi- 
zations, or  that  they  have  been  open  to  all  who> 
desired  to  avail  themselves  of  the  same.  It 
does  not  admit  that  on  April  11,  1887,  peti- 
tioner addressed  a  communication  to  tiie  In- 
terstate Commerce  Commission  requesting  an 
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without  an  actuftl  case  Id  cootrovers]'. 

It  admits  that  the  arraQgemeDt  claimed  In 
the  petilion  was  made  bj  the  petitioner  with 
the  Lehigh  Vallej  Railroad  Company,  bv  Its 
leased  lines  fa  January,  1BS6;  and  It  admits 
that  the  Lehigh  Valley  Railroad  Company  is- 
sued a  circular  dated  April  1,  1887,  io  which 
Its  agents  were  insiructed  to  allow  hut  ISO 
pounds  of  free  baggace  under  acy  condi- 
tions. It  does  not  admit  that  the  Lehigh 
Tallej  Railroad  Company  claims  that  its  dis- 
continuance of  that  arrangement  Is  caused  en- 
tirely by  Ihe  belief  that  its  continuance  Is  pro- 
hibited by  the  Act  entitled  an  Act  to  Regulate 
Commsrce.  R  admits  that  the  arrancement 
-claimed  to  have  been  made  In  the  peliflon  by 
And  between  the  petitioner  and  the  Phlladel- 

fihia  &  Reading  Railroad  Company  and  lis 
eased  lines,  asstatedin  ClrculariO,  dated  Jan- 
uary 18,  188fl,  was  made  by  or  with  the  Phila- 
delphia &  Reading  Railroad  Company,  but 
«rers  that  it  was  made  by  the  receivers  of  that 
Company,  and  further  avers  that  it  was  never 
-couaummaied  by  any  contract  or  agreement 
In  writing  between  ihe  parUes  thereto,  but  also 
STers  that  Its  continuance  for  any  definite  pe- 
riod of  lime  was  never  agreed  upon. 

It  denies  that  the  Phlladetphia  A  Reading 
Railroad  Company,  on  the  2«th  day  of  Blarcb, 
1887,  notlBed  petiUoner  that  It  would  refuse  to 
bonor  any  indemnity  certificate  Issued  after 
April  1, 188T,  but  that  all  certiacaiea  issned 

£nor  to  the  receipt  of  such  notice  should  be 
ODOred  until  they  expired,  but  states  that  this 
notice  WOB  issued  by  the  Receiver  of  the  Phila- 
^elpbla  A  Reading  Railroad  Company,  and 
that  it  believes  that  this  was  due  to  the  belief 
-of  such  recelvem  that  the  honoring  of  Indem- 
nity certificates  was  contrary  to  the  provisions 
■ot  the  Act  of  Congress  referred  to,  known  as 
the  loterstau  Commerce  Law.  It  admits  the 
filing  of  a  petition  to  the  Interstate  Commerce 
-Oommisslon  bv  the  Lehigh  Valley  Railroad 
Company,  aa  charged  in  the  complaint  It  ad- 
mits that  the  Pbf  ladelpbia  A  Reading  Ralh'oad 
<^mpaDy  requested  the  Lehigh  Valley  Rail- 
road Company  to  withdraw  its  petition  from 
before  the  Interstate  Commerce  Commission, 
but  says  that  it  was  not  notified  as  to  what  the 
object  of  the  pelitloa  was,  and  denies  that  In 
making  such  request  of  the  Lehigh  Valley 
Ilallroad  Company  to  withdraw  sud  petition 
from  bitore  the  ul«ntateComraerceCfommis- 
a\on,  it  Intended  to  prevent  an  Inlerpreiation 
of  the  Law  upon  the  point  n^sed  by  that  com- 
plaint 

It  admits  that  the  withdrawal  of  the  petiUon 
of  the  Lehigh  Valley  Railroad  Company  will 
aUll  leave  in  suspense  Lho  question  to  be  deter- 
miiied.  It  doee  not  admit  that  such  with- 
drawal of  the  petiUon  of  the  Lehigh  Valley 
Railroad  Compuiv  from  before  the  Interstate 
Commerce  ComraWon  would  prove  injurious 
to  tlie  Interests  of  the  petitioner,  or  Injurious  to 
the  Interests  of  the  general  public  concerned  in 
tbe  question;  and  it  does  not  admit  that  there 
are  DOW  In  existence  a  number  of  baggage  in- 
demnity certlflcales  that  will  not  expire  until 
wfuious  dates  between  now  and  March  24, 1888, 
«iid  that  the  result  of  a  refusal  to  recognise 
tb^w  cerHficatee  on  the  part  of  the  Fhltadel- 


phia  4  Reading  Railroad  Company  and  the 
Lehigh  Valley  Railroad  Company,  will  be  the 
cause  of  serious  injury  to  Ihe  interests  of  those 
holding  such  certificates  as  well  as  to  the  in- 
terests of  (he  petitioner,  and  may  render  peti- 
tioner liable  to  action  and  iitigatlon  by  the 
holders  of  such  certificates  claiming  breach  of 
performance  of  the  conditions  thereof. 

The  answer  of  the  Lehlgb  Valley  Ri^lroad 
Company  admits  the  Incorporation  of  the  peti- 
tioner as  alleged  in  the  petition,  the  objects  of 
its  Incorporation,  the  creation  of  the  contingent 
fund  known  as  the  Traders  &  Travelers  Bag- 
gage Indemnity  Fund,  and  the  contract  be- 
tween the  petitioner  and  the  National  Registry 
ft  Manufacturing  Company  (o  act  as  its  agents, 
made  about  November,  1885,  as  alleged  In  the 
petition. 

It  further  admits,  as  alleged  in  the  petition, 
that  the  railroads  of  the  United  Btaies  have 
been  requested  by  the  petitioner  to  co-operate 
with  It,  and  to  induce  the  reglstraiion  end  in- 
demnification of  baggage  and  granting  an  ad- 
ditional free  allowance  of  ISO  pounds  of  bag- 
gage to  each  passenger  as  alleged  in  the  peti- 
tion. 

It  further  admits  that  the  consideration  for 
such  action  on  the  part  of  the  railroads  is  Ihe 
registration  and  release  of  responsibility  for 
the  loss  or  Injunr  to  such  baggage  through 
the  contract  made  with  the  petitlooer.  It 
neither  admits  nor  denies  the  averments  of  the 
petition  In  relation  to  the  great  value  of  the 
registry  Byslem  to  the  rallr^ds  of  the  United 
Slates;  or  that  many  travelers  in  various  parts 
of  the  country  have  availed  themselves  of  its 
advantages  and  covered  their  baggage  with  the 
Indemnity  certificates  of  the  petitioner,  in  or- 
der to  secure  the  additional  free  allowance  of 
150  pounds  of  baggage;  or  that  such  advan- 
tages as  are  aflfordel  by  it  have  not  been  con- 
fined or  restricted  to  any  one  or  more  classes 
of  travelers,  or  to  memwirB  of  any  one  or  more 
organizations,  but  are  and  have  oeen  open  to 
all  who  desired  to  avail  themselves  of  the  same. 
It  admiu  that  on  January  15,  1680,  H  issued 
Circular  No.  14  ofthat  date,  wluch  among  other 
things  recognized  the  certlfit^tes  of  the  peti- 
tioner for  Iree  baggage  to  the  extent  of  800 
pounds,  but  says  that  the  arrangement  with  pe- 
titioner in  consequence  of  which  the  circular 
was  Issued,  was  a  verbal  one  between  certain 
officers  or  agents  of  that  Company,  and  was 
not  for  any  specific  duration  or  term,  and  de- 
nies that  the  alleged  printed  contract  marked 
"D,"  attached  to  the  petition,  was  executed 
by  the  defendant. 

It  admits  that  on  March  36.  1887.  the  Phila- 
delphia ft  Reading  Railroad  Company  notified 
petitioner  that  it  would  refuse  to  honor  any  In- 
demnity certificates  Issued  after  April  1,  1887, 
hut  would  honor  alt  certificates  Issued  prior  to 
the  receipt  of  such  notice  until  they  expired, 
but  does  not  admit  that  this  action  was  token 
on  the  part  of  the  Philadelphia  ft  Reading 
Rallroao  Company  on  account  alone  of  its  in- 
terpretation of  the  statute  entitled  "An  Act 
to  Regulate  Commerce." 

It  admits  that  the  Lebigh  Valley  Railroad 
Company  issued  the  circular  mentioned  in  the 
petition,  instructing  Its  agents  to  allow  any 
passenger  but  160  pounds  of  free  baggage  un- 
der any  conditions,  and  says  that  U  dlscontln- 
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ued  that  arrangement  with  petitioner  because 
it  was  advised  that  such  arrangement  should 
be  discontinued  in  view  of  the  Act  of  Con- 
gress approved  February  4, 1887,  entitled  "An 
Act  to  Kegulate  Commerce." 

It  admits  the  filing  of  the  petition  of  April 
11, 1887,  to  the  Interstate  Commerce  Commis- 
sion by  the  petitioner  as  averred  in  the  com- 
plaint, the  filing  of  the  petition  of  the  Le- 
high Valley  Railroad  Company  to  the  Inter- 
state Commerce  Conunission ;  and  avers  that 
after  the  filing  of  the  petition  the  Philadelphia 
&  Reading  Railroad  Company  withdrew  the 
privileges  of  holders  of  H^  indemnity  certifi- 
cates of  the  petitioner;  that  no  answer  was 
filed  to  said  petition,  and  that  it  was  withdrawn 
by  E.  B.  Byington,  the  General  Passenger 
Agent,  by  whom  it  was  filed. 

It  does  not  admit  that  such  withdrawal  of 
the  petition  would  leave  the  question  to  be  de- 
termined still  in  suspense,  or  that  it  will  prove 
inlurious  to  the  interests  of  the  petitioner  in 
this  complaint,  and  injurious  to  the  interests  of 
the  general  public  conc^ned,  or  that  there  are 
in  existence  a  number  of  baggage  indemnity 
certificates  of  petitioner  that  will  expire  at 
various  dates  between  now  and  March  24, 
1888,  or  that  the  result  of  the  refusal  of  the 
defendant  to  recognize  the  certificates  will 
cause  serious  injury  to  those  holding  such  cer- 
tificates, as  wolf  as  to  the  interests  of  the  peti- 
tioner, and  may  render  petitioner  liable  to 
action  and  litigation  by  holders  of  such  certifi- 
cates, claiming  breach  of  performance  of  the 
conditions  thereof.  It  asserts  that  the  case 
stated  by  the  petitioner  does  not  come  within 
the  provisions  of  the  Act  of  Confess  entitled 
"  An  Act  to  Regulate  Commerce, '  nor  within 
the  jurisdiction  of  the  Commission  therebv  es- 
tablfehed;  and  prays  that  as  to  it  said  petition 
may  be  dismissed. 

From  admissions  In  the  pleadings  and  from 
proofs  before  us,  we  find  the  facts  material  to 
the  determination  of  this  complaint  to  be,  in 
substance,  as  follows: 

In  the  year  1884  the  Traders  <&  Travelers 
Union  (co-operative)  of  New  York  was  incor- 

? orated  under  the  Laws  of  the  State  of  New 
'ork.  One  object  of  its  incorporation,  as 
specified  in  its  charter,  is  to  provide  for  injury 
to  or  loss  of  baggage;  and  for  that  purpose  it 
has  created  a  contingent  fund,  known  as  the 
Traders  &  Travelers  Baggage  Indemnity  Fund. 
On  or  about  November,  1^,  it  entered  into  a 
contract  with  the  National  Registry  &  Manu- 
facturing Company  to  act  as  Us  agents,  and 
for  the  purpose  of  providing  protection  against 
loss  of  baggage  covered  by  the  said  baggage 
indemnity  lund.  This  registry  system  is  of 
value  to  railroads  in  enabling  them  to  Identify 
the  passenger  with  his  baggage,  and  in  various 
ways  to  prevent  irregulanties,  and  to  trace  the 
baggage  in  case  of  loss;  and  it  also  holds  the 
railroad  company  harmless  for  the  loss  of  the 
baggage  bv  means  of  the  indemniw^  fund  men- 
tioned. Many  of  the  railroads  of  the  United 
States,  prior  to  the  passage  of  the  Interstate 
Commerce  Law,  entered  into  this  arrangement 
with  the  Traders  &  Travelers  Union.  Among 
these  were  the  Philadelphia  &  Reading  Rail- 
road Company,  and  Lehigh  Valley  liailroad 
Company,  each  of  which  entered  into  such  an 


arrangement  in  January,  1886.  The  terms  of 
the  arrangement  proviae  that  It  is  open  to  all 
who  desire  to  avail  themselves  of  it,  and  is  not 
confined  merely  to  classes  of  travelers,  or  to 
commercial  men,  or  to  members  of  any  one  or 
more  organizations.  By  this  arrangement,  and 
in  consideration  of*  it,  the  railroad  companies* 
which  very  generally  allowed,  prior  to  that 
time,  bageage  free  of  charge  to  the  amount  of 
150  pounds  to  each  passenger,  increased  thfa 
allowance  to  800  pounds  of  free  baggage  to- 
each  passenger  availing  himself  of  this  arrange- 
ment. 

After  the  enactment  of  the  Interstate  Com- 
merce Law  the  Philadelphia  &  Reading  Rail- 
road Company,  and  the  Lehigh  Valley  RailrcMid 
Company,  each,discontinuea  this  arrangement, 
on  the  ground  that  it  was  in  conflict  with  the 
provisions  of  the  Law.  Since  the  first  of 
April,  1887,  none  of  the  railroad  companies  of 
the  country  have  any  arrangement  with  the 
Tiuders  A  Travelers  Union  tor  the  allowance 
of  800  pounds  of  free  baggage,  as  provided  in 
these  certificates,  but  have  abandoned  that 
arrangement,  and  now  allow  only  1(H)  pounda 
of  baggage  free  to  each  passenger.  The  cer- 
tificates mentioned  proviae  for  the  transporta- 
tion of  baegage  over  the  railroads,  upon  the 
terms  ana  conditions  above  indicated.  A 
charge  was  made  of  $3.20  per  annum  to  each 
customer  of  the  Traders  &  Travelers  Union. 
Two  dollars  of  that  amount  went  to  the  indem- 
nity fund,  and  the  item  of  20  cents  was  for  the 
rental  of  the  plates  used  in  the  registration 
of  the  baggage.  The  Traders  &  Travelers- 
Union,  uncfer  that  system,  gave  insurance  oa 
property  to  the  estimated  value  of  $200  on 
each  trunk;  and  in  case  of  loss  the  passenser 
would  have  to  prove  his  loss,  the  same  as  with 
any  other  insurance  company,  and  could  re- 
cover the  amount  actuallv  lost  not  exceeding^ 
$200  on  each  trunk.  This  insurance  covera 
loss  by  fire,  collision,  theft  and,  in  fact,  loea 
of  every  character,  and  releases  the  railroad 
company  from  all  liability  absolutely.  The 
trunk  thus  registered  has  a  plate  riveted  to  it, 
and  there  is  another  trunk  plate  with  a  like 
number  which  certifies  that  this  trunk  belongs 
to  the  passenger.  Checks  or  cards  are  given 
for  these  trunks,  and  a  report  of  the  trunka- 
thus  registered  and  checked  is  made  by  the  bag- 
gage m^ter. 

In  all  these  facts,  which  we  have  carefully 
considered,  there  is  nothing  that  involves  any 
question  of  unjust  discrimination  or  extortion, 
or  any  other  matter  over  which  we  have  any 
iurisaiction.  If  petitioner  has  contracts  or 
business  arrangements  with  defendants  or 
others,  by  which  large  numbers  of  its  cer- 
tificates are  outstanding  in  the  hands  of  hold- 
ers, and  if  in  any  of  the  matters  related  in  this 
evidence  it  has  been  injured  and  wroneed 
by  the  defendants,  there  are  courts  provided 
by  law  having  jurisdiction  to  hear  and  deter- 
mine controversies  of  that  character.  The 
power  to  enforce  contracts  is  not  one  which 
has  been  confided  to  us.  Nor  have  we  anv 
general  power  or  authority  to  manage  the  boal* 
ness  of  carriers,  but  only  a  limited  power,  ex- 
pressly defined  by  the  Statute,  to  interfere  to 
prevent  wrong  and  oppression  in  specified 
cases.  Every  ground  of  our  jurisdiction,  9S 
defined  by  the  Statute,  relates  directly  or  indi- 
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rectlj  to  the  transportation  of  persons  and 
freight  by  carriers  at  fair  and  reasonable  rates, 
and  with  absolute  impartiality  as  to  facilities 
and  accommodations. 

In  this  proceeding,  as  in  all  others,  we  shall 
refrain  from  expressing  opinions  upon  matters 
that  are  outside  of  our  jurisdiction,  and  from 
entering  into  any  discussion  of  them.  As  the 
evidence  shows  a  case  that  is  not  within  our 
Jurisdiction,  and  upon  which  we  can  give  no 
relief,  the  petition  is  dismissed. 

In  this  opinion  all  concur. 


M.  A.  PULTON 

V. 

CHICAGO,    ST.    PAUL.    MINNEAPOLIS 
&  OMAHA  R  R  CO. 

1.  The  Interstate  Commeroe  Act  contem- 
pUbtes  that  when  a  complaint  is  made 
a^inst  a  carrier  on  the  ground  of  exor- 
bitant rates,  the  eajrrier  may  chan§^e 
its  rates  before  a  hearing  is  had,  so  as 
to  remedy  the  matter  complained  of,  if 
it  shall  see  proper  so  to  do. 

2.  Hence,  petition  dismissed  without 
prejudice,  where  it  appeared  from  a  re- 
ply filed  by  the  complainant  to  the  de- 
fendants answer,  that  the  rates  origi- 
nally complained  of  had  been  redncMt 
and  no  complaint  was  made  against  such 
reduced  rates. 

« 

(Decided  July  20, 1887.) 
RSFORT  AND  OPINION  OF   THE    COMMISSION' 


„jt  Chmmissumer: 

The  complaint  in  this  proceediDg  was  filed 
on  the  26th  day  of  April,  1887.  It  avers,  in  sub- 
stance, that  during  February  and  March,  1887, 
the  defendant  carried  a  very  larse  amount  of 
freight  from  Chici^o  to  St.  Paul  and  Minne- 
apofis  at  less  than  half  the  rates  it  charged  at 
the  time  of  the  filing  of  this  complaint.  It 
further  charges  that  in  1886  the  rate  complain- 
ant paid  on  first  class  freight  from  Chicago  to 
Hudson  was  forty  cents  per  100  poundJs, 
and  that  at  the  time  the  complaint  was  filed  it 
was  aeTenty-ftve  cents  per  100  pounds.  It 
also  avers  that  in  1886  the  net  trafilc  earn- 
ings of  the  defendant,  at  its  then  rates,  were 
sufficient  during  that  year  to  pay  interest  on 
its  bonds,  dividends  on  preferr^  stock,  and  to 
leave  remaining  in  its  treasury  a  surplus.  The 
complaint  relates  to  the  rates  between  Chicago 
and  Hudson,  a  distance  of  882  miles;  but  it 
also  charges  in  general  that  the  rates  at  inter- 
mediate stations  between  these  points  are  ex- 
orbitant.   No  damages  are  claimed. 

To  this  complaint,  on  the  16th  day  of  May, 
1887,  the  defendant  filed  an  answer  which 
states,  in  substance,  that  the  complaint  shows 
on  its  face  that  the  complainant  has  sustained 
no  injury  or  damage.  It  further  states  that 
the  rates  fixed  for  carrying  freights  from  Chi- 
ca^  to  Hudson  and  other  points  between  Chi- 
cago and  Hudson,  by  defendant  over  its  line. 
are  just  and  unreasonable.  A  sworn  copy  of 
the  tariff  rates  of  the  defendant  in  force  on 
and  after  April  5, 1887,  between  Chicago  and 
Ihtb&  S. 


Hudson  and  intermediate  points,  is  made  a 
part  of  the  answer,  as  is  also  a  sworn  copy  of 
the  tariff  rates  in  force  on  six  trunk  lines  in  the 
territory  north  and  west  of  Chicago  for  dis- 
tances substantially  similar  to  that  between 
Chicago  and  Hudson;  also  a  sworn  compara- 
tive statement  of  the  tariff  rates  of  defendant 
between  Chicago  and  Hudson,  and  all  inter- 
mediate points  before  and  after  April  5, 1887. 
It  further  avers  that  the  railroads  between  Chi- 
cago and  Hudson  are  owned  by  two  compa> 
nies,  namely:  the  Chicago  and  Northwestern 
Railway  Company,  owning  and  operating  the 
line  from  Chicago  to  Elroy,  a  distance  of  212 
miles,  while  that  portion  of  the  line  between 
Elroy  and  Hudson,  a  distance  of  170  miles,  is 
owned  and  operated  by  the  defendant;  and 
that  the  tariff  complained  of  is  the  joint  tariff 
made  by  the  said  two  companies. 

To  this  answer  of  the  defendant,  the  com- 
plainant on  July  11,  1887,  filed  a  sworn  reply 
in  which  he  states,  in  substance,  that  in  June, 
1887,  the  defendant  reduced  its  rates,  of  which 
he  had  complained,  from  5  per  cent  to  100  per 
cent,  thereby  confessing  that  his  complaint  was 
well  found^. 

Neither  party  has  offered  any  evidence.  The 
burden  of  proof  is  on  the  petitioner  to  sustain 
the  charges  set  forth  in  his  petition  by  evi- 
dence which  shows  with  reasonable  certainty 
that  they  are,  in  substance,  true;  and  this  he 
has  not  done.  It  further  appears  from  the 
sworn  reply  of  the  petitioner  to  the  answer  of 
the  defendant  that  while  he  admits  that  the 
rates  andnst  which  he  complained  have  been 
reducea  by  the  defendant  from  5  per  cent  to 
100  per  cent  since  his  complaint  was  filed,  yet 
he  does  not  make  any  complaint  against  these 
reduced  rates.  The  law  contemplates  that 
when  complaint  Ib  made  a  carrier  may  chance 
its  rates  before  a  hearing  is  had,  so  as  to  remedy 
the  matter  complained  of,  if  it  shall  see  proper 
to  do  so. 

As  there  is  no  evidence  before  us  that  the 
rates  of  the  defendant  now  in  force  are  un- 
reasonable, and,  in  fact,  no  complaint  ap^nst 
them,  the  petition  is  dismissed  mthmU  pr^udice. 

In  this  opinion  all  concur. 


F.  D.  HARDING 

CHICAGO.    ST.    PAUL.    MINNEAPOLIS 
<ft  OMAHA  R  R  CO. 

1.  On  a  petition  charging  the  exaction  of 
unreasonable    rates,    the    burden    of 

?\TOot  is  on  the  petitioner  to  sustain 
he  charges  bv  evidence  which  shows 
with  reasonable  certainty  that  they  are 
in  substance  true. 

2.  Hence,  petition  chaji^ifini^  that  the 
rates  on  twine  for  harvesters,  from 
Chicago  to  Hudson, was  nnreaeonable* 
dismissed  without  prejudice,  where  the 
answer  denied  that  the  rate  was  unrea- 
sonable, and  showed  that  it  had  been 
reduced,  and  neither  party  offered  any 
evidence. 

(Decided  July  dO,  18870 
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Rbpobt  and  Opinion  op  Commission. 


»,  Commimoner: 

The  complaint  in  this  proceeding  was  filed 
•on  the  18th  day  of  May,  1887,  and  charges,  in 
substance,  that  during  the  months  of  June, 
July  and  August,  in  the  year  1886,  the  defend- 
ant charged  complainant  on  twine  from  Chi- 
cago to  Hudson  for  the  "McCormick  Harvest- 
•ers,"  fifteen  cents  per  hundred  pounds;  and 
that  in  May,  1887,  the  defendant  charged 
freight  at  twenty  nine  cents  per  hundred 
pounds  on  the  same  kind  of  shipments  and  be- 
tween the  same  points.  The  complaint  avers 
that  the  last  named  rate  is  unreasonable  and 
unjust,  but  no  damages  are  claimed. 

To  this  complaint  the  defendant  filed  an  an- 
swer on  the  8th  of  June,  1887,  in  which,  in 
substance,  it  admits  that  during  the  months  of 
June,  July,  and  August  in  the  year  1886  it 
charged  fifteen  cents  per  hundred  pounds  on 
twine  from  Chicago  to  Hudson,  but  avers  that 
it  was  forced  to  do  so  by  its  competitors  who 
charged  that  rate  from  Chicago  to  St.  Paul, 
and  that  this  rate  was  compulsory  upon  the 
defendant,  and  was  the  result  of  a  war  of  rates, 
and  was  a  rate  that  was  unreasonably  low.  It 
further  states  that  from  November  1,  1886,  to 
April  5,  1887,  after  this  war  of  rates  had  ended, 
the  defendant  charged  twenty-six  cents  per 
hundred  pounds  on  such  shipments  from 
Ohicagoto  Hudson;  that  from  April  5, 1887, 
to  May  16,  1887,  the  defendant  charged  twen- 
ty-nine cents  per  hundred  pounds  on  such 
sliipments  from  Chicago  to  Hudson,  and  that 
on  the  16th  of  May,  1&87,  and  since  that  time, 
the  defendant  has  charged,  and  is  now  charg- 
ing, twenty  five  cents  per  hundred  pounds  on 
auch  shipments  from  Chicago  to  Hudson.  The 
'defendant  avers  that  each  of  these  charges, 
namely:  twenty-six  cents  per  hundred  pounds, 
twenty-nine  cents  per  hundred  pounds  and 
twenty-five  cents  per  hundred  pounds,  were, 
4ind  are,  each  of  them,  Just  and  reasonable 
charges  for  the  service  rendered. 

Neither  party  has  offered  any  evidence.  The 
hurden  of  proof  is  on  the  petitioner  to  sustain 
the  charges  averred  in  his  petition  by  evidence 
which  shows  with  reasonable  certainty  that 
they  are  in  substance  true— and  as  he  has  not 
done  this  his  petition  is  dismissed  toiUkout  pr^u- 
'dice. 

In  this  opinion  all  concur. 


George  RICE 

V, 

LOUISVILLE   &  NASHVILLE  R.  R.  CO- 

THE  following  petition  is  one  of  those  re- 
cently filed  by  George  Rice,  of  Marietta, 
■Ohio,  based  upon  alleged  discriminations  in  fa- 
vor of  the  Standard  Oil  Company,  in  the  trans- 
portation of  oil.     See  ante,  354. 

The  other  petitions  are  based  on  the  same 
general  grounds. 

Petition. 

To  the  Honorable,  The  Interstate  Commerce 
Commission  of  the  United  States  of  America. 

Your  complainant,  George  Rice,  who  is  a 
resident  and  citizen  of  the  City  of  Marietta, 


and  State  of  Ohio,  files  his  petition  ^inst  the 
Louisville  &  Nashville  Railroad  Company, 
which  is  a  corporation  organized  and  existing 
in  and  under  the  laws  of  the  State  of  Kentucky 
and  is  a  citizen  of  that  State,  and  is  a  common 
carrier,  engaged  in  the  transportation,  for  hire, 
of  passengers  and  property  by  a  continuous 
carriage  or  shipment  wholly  by  means  of  lines 
of  railroad  owned,  leased  and  operated  by  said 
carrier  from  the  City  of  Cincinnati  in  the  State 
of  Ohio,  to  the  Cities  of  Louisville,  Lexington, 
Frankfort,  Bloomfield  and  Bardstown  in  the 
State  of  Kentucky;  Nashville,  Guthrie  and 
Memphis  in  the  State  of  Tennessee;  Mobile, 
Montgomery  and  Selma  in  the  State  of  Ala- 
bama; New  Orleans  in  the  State  of  Louisiana; 
Evansville  in  the  State  of  Indiana,  and  thence 
across  the  State  of  Illinois  to  St.  Louis,  in  the 
State  of  Missouri;  and  from  said  Cincinnati  and 
said  Louisville  to  all  points  on  s^d  carriers' 
said  lines  of  railroad  between  said  Cincinnati 
and  said  Louisville  and  the  other  aforenamed 
towns  and  cities. 

Tour  complainant  further  states  that  one  of 
the  important  duties  of  said  Louisville  &  Nash- 
ville Riailroad  Company  is  the  transportation 
of  refined  illuminating  petroleum  oil  (mostly 
produced  and  manufactured  in  the  States  of 
Pennsylvania  and  Ohio),  from  Cincinnati,  Ohio 
and  Louisville,  Kentucky,  to  the  aforenamed 
cities  and  other  points  on  the  said  carriers'  sdd 
lines  of  railroad  in  the  said  several  States,  and 
other  States  into  and  through  which  said  car- 
riers' railroad  lines  pass. 

That  such  oil  is  an  article  of  extensive  com- 
merce and  of  prime  necessity  to  the  people 
reached  by  said  carriers'  railroad  lines,  and  that 
in  the  transportation  of  such  oil  by  said  carrier 
two  prevailing  methods  are  employed:  one  by 
means  of  box  cars,  carrving  the  oil  in  barrel 
packages,  and  the  other  by  iron  tank  cars,gen- 
erally  holding  100  barrels  and  upwards,  built 
and  used  for  that  express  purpose. 

And  said  complainant  further  says  that  he 
is  engaged  at  Marietta,  Ohio,  and  in  that  vicin- 
ity, in  the  business  of  producing,  manufactur- 
ing and  dealing  in,  such  petroleum  oils,  and 
shipping  the  same  to  various  markets  in  the 
Southern  and  Western  States  of  this  country; 
and  that  he  has  large  capital  invested  in  such 
business,  and  extensive  facilities  therefor,  and. 
but  for  the  acts  of  said  carrier  hereinafter  com- 
plained of,  would  produce  and  sell  many 
thousands  more  barrels  of  such  oil  than  now; 
that  many  of  his  principal  markets  for  his  said 
manufacture  are  in  the  territory  reach^  and 
traversed  by  said  carriers'  system  of  railways: 
that  it  is  absolutely  essential  to  the  continued 
existence  and  success  of  his  said  business  that 
he  should  have  rates  and  facilities,  both  rea- 
sonable in  themselves,  and  equally  as  favora- 
ble as  those  accorded  his  competitors  for 
the  transportation  of  said  products  to  such 
markets,  many  of  which  can  only  be  reached 
by  said  carriers'  roads,  and  none  of  which  can 
be  reached  as  conveniently  or  cheaply  by  any 
other  means  if  said  complainant  is  accorded 
reasonable  and  just  rates  by  said  ciurrier. 

Complainant  further  states  that,  the  Stand- 
ard Oil  Company,  a  corporation  organized  and 
existing  in.  under  the  laws  of,  the  State  of  Ken- 
tucky, is  a  very  extensive  dealer  in,  and  ship- 
per of,  such  petroleum  oils,  and  is  his  chief 
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^nd  almost  sole  competitor  for  the  sale  thereof 
in  the  aforesaid  markets. 

And  said  complainant  further  states  that  said 
carrier  has  been  guilty  of  violations  of  the  pro- 
visions of  the  Act  of  Congress  of  the  United 
{States  of  America,  entitled  "An  Act  to  Regulate 
Commerce,"  approved  February  4,  1887,  and 
which  took  effect  April  5,  1887,  in  the  fol- 
lowing particulars,  to  wit: 

Mrst  Cha/ige :  By  making  charges  for  services 
to  be  rendered  by  said  carrier  in  the  transpor- 
tation of  such  as  aforesaid  from  Cincinnati, 
Ohio,  and  said  Louisville,  Kentucky,  to  points 
on  the  said  carrier's  said  railroad  Imes  in  the 
said  States  other  than  Ohio  and  Kentucky, 
which  were  in  themselves  unjust  and  unrea- 
sonably high. 

Under  t^  charge  the  complainant  makes  the 
following  specifications,  each  and  all  of  which 
are  rates  per  100  lbs.  charged  by  said  Railroad 
Company  on  May  9,  1887,  and  as  complain- 
ant is  informed  and  believes,  and  so  alleges. 
«ver  since  that  day,  for  services  to  be  rendered 
by  said  Company  in  the  transportation,  in  bar- 
rel packages,  in  car  load  shipments,  of  such 
oils  from  said  Louisville,  Kentucky,  to  the  re- 
spective destinations  named,  each  and  all  of 
which  destinations  are  points  reached  by  the 
lines  of  railroad  owned,  leased  and  operated  by 
&aid  Railroad  Company,  and  each  and  all  of 
which  rates  complainant  alleges  to  be  u^ea- 
sonable  and  unjust. 

1.  Mobile,  Ala.    -       -     80      cents 

2.  New  Orleans,  La.      -  80 
8.  Montgomery,  Ala.  •      45  7-10 
4.  Belma,  Ala.         •       •  45  710    *' 

6.  Birmingham,  Ala.  •  45  7-10 
%.  Nashville,  Tenn.  -  18  3  4 

7.  Memphis,  Tena.  15 

8.  Chu-ksville,  Tenn.  -  16  8-10   " 

All  other  points  reached  by  said  lines  of  rail- 
road, located  in  Stktes  other  than  Kentucky,  the 
rates  of  which  appear  in  the  statement  of  rates 
required  by  said  Act  of  Congress  and  on  file 
with  »&id  Commission,  and  each  and  all  of 
which  rates  complainant  alleges  to  be  unrea- 
sonable and  unjust.  Complamant  under  said 
charges  also  makes  the  following  specifications, 
each  and  all  of  which  are  the  rates  per  100  lbs. 
charged  by  said  Railroad  Company  for  the 
transportation  of  such  oils,  in  barrel  packages, 
in  car  load  shipments,  from  Cincinnati,  Ohio, 
to  the  respective  destinations  named,  each  and 
all  of  which  are  points  reached  by  the  lines  of 
the  railroad  owned,  leased  and  operated  by  de- 
fendants, and  are  in  States  other  than  the  State 
of  Ohio,  which  rates  appear  on  the  tariff  sheets 
of  defendant  furnished  by  it  to  complainant 
May  9,  1887,  as  showing  its  rates  then  in 
force,  and  which  rates  complainant  is  informed 
and  believes,  and  alleges,  have  ever  since  been 
in  force,  each  and  all  of  which  rates  complain- 
ant alleges  to  be  unreasonably  high  and  unjust: 
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10.  Nashville,  Tenn.    - 

-  25  cents. 

11.  Decatur,  Ala.     • 

50    ♦• 

12.  Birmingham,  Ala. 

-69    «' 

18.  Calera,  Ala. 

59    " 

14.  Montgomery,  Ala. 

-59    •« 

15.  Selma,  Ala. 

59    '» 

16.  Pensacola,  Fla.    - 

-  45    " 

17.  Mobile,  Ala.     - 

89    " 

18.  New  Orleans,  La.  • 

-89    " 

£R  S. 

Second  Charge:  Complainant,  for  a  second 
charge  against  defendant,  alleges  that  defend- 
ant has,  ever  since  April  5,  1887,  charged 
complainant  for  services  to  be  rendered  by  the 
defendant  in  the  transportation  of  such  oils 
for  complainant  from  said  Cincinnati,  Ohio,  to 
points  in  States  other  than  Ohio  reached  by 
the  lines  of  railroad  owned,  operated  and  leasea 
by  defendant,  and  from  Louisville,  Kentucky, 
to  points  in  States  other  than  Kentucky  reached 
by  said  lines  of  railroad,  a  greater  compensa- 
tion than  it  charged  said  Standard  Oil  Com- 
pany of  Kentucky  for  like  and  contempora- 
neous services  rendered  and  to  be  rendered  by 
defendant  for  said  coo^pany  in  the  transporta- 
tion of  such  oils  for  said  company,  said  com- 
pany being  sometimes  consignee  thereof,  and 
sometimes  consignor  thereof,  and  sometimes 
both  consignee  and  consignor  thereof,  from 
said  Cincinnati,  Ohio,  to  said  points  in  States 
other  than  Ohio,  and  from  said  Louisville, 
Kentucky,  to  said  points  in  States  other  than 
Kentucky,  all  of  said  transportation,  both  for 
complainant  and  said  Standard  Oil  Company, 
being  under  substantially  similar  circumstances 
and  conditions. 

Under  the  above  charge  complainant  makes 
the  following  specifications: 

1.  The  following  is  a  statement  of  the  rate 
per  100  lbs.  charg^  by  defendant  on  May  9, 
1887,  and  ever  since,  to  complainant  and  to  said 
Standard  Oil  Companv,  of  Kentucky,  for  the 
transportation  of  such  oils  from  Louisville, 
Kentucky,  to  the  respective  destinations  named. 

Destination.      To  G  eo.  Rioe.  To  Standard  Oil  Co. 
Montgomery,  Ala.    45  7-8  cts.         80     cts. 
Selma.  Ala.  457-10"  80       '* 

Birmingham,  Ala.    467-10 «'  80       " 

Nashvifle,  Tenn.       183-4   "  15       " 

Memphis,  Tenn.        15        "  151-2 «' 

2.  The  following  is  a  statement  of  the  rate 
per  100  lbs.  chargSi  by  defendant  on  May  9, 
1887,  and  ever  since,  to  complainant  and  said 
Standard  Oil  Company,  of  Kentucky,  respect- 
ively, for  the  transportation  of  such  oils  from 
Cincinnati,  Ohio,  to  the  respective  destinations 
named: 

Destination.       To  Geo.  Rice.  To  Standard  Oil  Co. 


Decatur,  Ala. 

60  cts. 

46  cts. 

Birmingham,  Ala. 

59    •* 

47    ** 

Calera,  Ala. 

59    " 

47    *• 

Montgomery,  Ala. 

59    " 

47    *' 

Selma,  Ala. 

69    " 

47    " 

Pensacola,  Fla. 

45    '* 

40    •' 

Mobile,  Ala. 

89    '• 

84    " 

New  Orleans,  La. 

89    " 

84    •' 

8.  Defendant  has,  in  all  its  charges  to  com- 

Slainant,  for  services  rendered  and  to  be  ren- 
ered  by  it  in  the  transportation  of  oils  for  him 
over  its  said  lines  of  railroad,  charged  him  for 
the  entire  actual  weight  of  such  oils,  while 
defendant  has,  in  many  instances  too  numer- 
ous to  mention  without  unduly  encumbering 
the  record,  since  April  6,  1887,  charged  said 
Standard  Oil  Company,  for  services  rendered 
it  or  to  be  rendered  by  it  for  said  Standard  Oil 
Company,  in  transportation  of  oils  over  its 
said  lines  of  railroad,  for  much  less  than  the 
actual  weight  of  such  oils. 

4.  The  freight  rate  charged  by  defendant  to 
complainant  ever  since  April  5, 1887,  for  the 
transportation  of  such  oils  in  barrel  packages, 
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Hbpobt  and  Opinion  op  Commission. 


Commimoner: 

The  complaint  in  this  proceeding  was  filed 
•on  the  18th  day  of  May,  1887,  and  charges,  in 
substance,  that  during  the  months  of  June, 
July  and  August,  in  the  year  1886,  the  defend- 
ant charged  complainant  on  twine  from  Chi- 
cago to  Hudson  for  the  "McCormick  Harvest- 
-ers,"  fifteen  centB  per  hundred  pounds;  and 
that  in  May,  1887,  the  defendant  charged 
freight  at  twenty-nine  cents  per  hundred 
pounds  on  the  same  kind  of  shipments  and  be- 
tween the  same  points.  The  complaint  avers 
that  the  last  named  rate  is  unreasonable  and 
-unjust,  but  no  damages  are  claimed. 

To  this  complaint  the  defendant  filed  an  an- 
swer on  the  8th  of  June,  1887,  in  which,  in 
substance,  it  admits  that  during  the  months  of 
June,  July,  and  August  in  the  year  1886  it 
charged  fifteen  cents  per  hundred  pounds  on 
twine  from  Chicago  to  Hudson,  but  avers  that 
it  was  forced  to  do  so  by  its  competitors  who 
charged  that  rate  from  Chicago  to  St.  Paul, 
and  that  this  rate  was  compulsory  upon  the 
defendant,  and  was  the  result  of  a  war  of  rates, 
and  was  a  rate  that  was  unreasonably  low.  It 
further  states  that  from  November  1,  1886,  to 
April  5,  1887,  after  this  war  of  rates  had  ended, 
the  defendant  charged  twenty-six  cents  per 
hundred  pounds  on  such  shipments  from 
<lhicagoto  Hudson;  that  from  April  5,  1887, 
to  May  16,  1887,  the  defendant  charged  twen- 
ty-nine cents  per  hundred  pounds  on  such 
shipments  from  Chicago  to  Hudson,  and  that 
on  the  16th  of  May,  1887,  and  since  that  time, 
the  defendant  has  charged,  and  is  now  charg- 
ing, twenty  five  cents  per  hundred  pounds  on 
such  shipments  from  Chicago  to  Hudson.  The 
•defendant  avers  that  each  of  these  charges, 
namely:  twenty-six  cents  per  hundred  pounds, 
twenty- nine  cents  per  hundred  pounds  and 
twenty-five  cents  per  hundred  pounds,  were, 
4ind  are,  each  of  them,  just  and  reasonable 
charges  for  the  service  rendered. 

Neither  party  has  offered  any  evidence.  The 
burden  of  proof  Is  on  the  petitioner  to  sustain 
the  charges  averred  in  his  petition  by  evidence 
which  shows  with  reasonable  certainty  that 
they  are  in  substance  true— and  as  he  has  not 
done  this  his  petition  is  dismissed  mthout  pr^u- 
'dice. 

In  this  opinion  all  concur. 


George  RICE 

LOUISVILLE   &  NASHVILLE  R.  R.  CO- 

THE  following  petition  is  one  of  those  re- 
cently filed  Dy  George  Rice,  of  Marietta, 
Ohio,  based  upon  alleged  discriminations  in  fa- 
vor of  the  Standard  Oil  Company,  in  the  trans- 
portation of  oil.     See  ante,  354. 

The  other  petitions  are  based  on  the  same 
general  grounds. 

Petition. 

To  the  Honorable,  The  Interstate  Commerce 
Commission  of  the  United  States  of  America. 

Your  complainant,  George  Rice,  who  is  a 
Tesident  and  citizen  of  the  City  of  Marietta, 


and  State  of  Ohio,  files  his  petition  against  the 
Louisville  &  Nashville  Railroad  Company, 
which  is  a  corporation  organized  and  existing 
in  and  under  the  laws  of  the  State  of  Kentucky 
and  is  a  citizen  of  that  State,  and  is  a  common 
carrier,  engaged  in  the  transportation,  for  hire, 
of  passengers  and  property  by  a  continuous 
carriage  or  shipment  wholly  by  means  of  lines 
of  railroad  owned,  leased  and  operated  by  said 
carrier  from  the  City  of  Cincinnati  in  tlie  State 
of  Ohio,  to  the  Cities  of  Louisville,  Lexington, 
Frankfort,  Bloomfield  and  Bardstown  in  the 
State  of  Kentucky;  Nashville,  Guthrie  and 
Memphis  in  the  State  of  Tennessee;  Mobile, 
Montgomery  and  Selma  in  the  State  of  Ala- 
bama; New  Orleans  in  the  State  of  Louisiana; 
Evansville  in  the  State  of  Indiana,  and  thence 
across  the  State  of  Illinois  to  St.  Louis,  in  the 
State  of  Missouri;  and  from  said  Cincinnati  and 
said  Louisville  to  all  points  on  said  carriers' 
said  lines  of  railroad  between  said  Cincinnati 
and  said  Louisville  and  the  other  aforenamed 
towns  and  cities. 

Your  complainant  further  states  that  one  of 
the  important  duties  of  said  Louisville  &  Nash- 
ville Railroad  Company  is  the  transportation 
of  refined  illuminating  petroleum  oil  (mostly 
produced  and  manufactured  in  the  States  of 
Pennsylvania  and  Ohio),  from  Cincinnati,  Ohio 
and  Louisville,  Kentucky,  to  the  aforenamed 
cities  and  other  points  on  the  said  carriers'  sidd 
lines  of  railroad  in  the  said  several  States,  and 
other  States  into  and  through  which  said  car- 
riers' railroad  lines  pass. 

That  such  oil  is  an  article  of  extensive  com- 
merce and  of  prime  necessity  to  the  people 
reached  by  said  carriers'  railroad  lines,  and  that 
in  the  transportation  of  such  oil  by  said  carrier 
two  prevailing  methods  are  employed:  one  by 
means  of  box  cars,  carrving  the  oil  in  barrel 
packages,  and  the  other  by  iron  tank  cars,gen- 
erally  holding  100  barrels  and  upwards,  built 
and  used  for  that  express  purpose. 

And  said  complainant  further  says  that  he 
is  engaged  at  Marietta,  Ohio,  and  in  that  vicin- 
ity, in  the  business  of  producing,  manufactur- 
ing and  dealing  in,  such  petroleum  oils,  and 
shipping  the  same  to  various  markets  in  the 
Southern  and  Western  States  of  this  country; 
and  that  he  has  large  capital  invested  In  such 
business,  and  extensive  facilities  therefor,  and. 
but  for  the  acts  of  said  carrier  hereinafter  com- 
plained of,  would  produce  and  sell  many 
thousands  more  barrels  of  such  oil  than  now; 
that  many  of  his  principal  markets  for  his  said 
manufacture  are  in  the  territory  reached  and 
traversed  by  said  carriers'  system  of  railways; 
that  it  is  absolutely  essential  to  the  continued 
existence  and  success  of  his  said  business  that 
he  should  have  rates  and  facilities,  both  rea- 
sonable in  themselves,  and  equally  as  favora- 
ble as  those  accorded  his  competitors  for 
the  transportation  of  said  products  to  such 
markets,  many  of  which  can  only  be  reached 
by  said  carriers'  roads,  and  none  of  which  can 
be  reached  as  conveniently  or  cheaply  by  any 
other  means  if  said  complainant  is  accorded 
reasonable  and  just  rates  by  said  carrier. 

Complainant  further  states  that,  the  Stand- 
ard Oil  Company,  a  corporation  organized  and 
existing  in,  under  the  laws  of,  the  State  of  Ken- 
tucky, is  a  very  extensive  dealer  in,  and  ship- 
I  per  of,  such  petroleum  oils,  and  is  his  chief 
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^iid  almost  sole  competitor  for  the  sale  thereof 
in  the  aforesaid  markets. 

And  said  complainant  further  states  that  said 
carrier  has  been  guiltjp'  of  violations  of  the  pro- 
visions of  the  Act  01  Congress  of  the  United 
8tates  of  America,  entitled  "An  Act  to  Regulate 
Commerce,"  approved  February  4,  1887,  and 
which  took  effect  April  5,  1887,  in  the  fol- 
lowing particulars,  to  wit: 

Mrst  Gha/ige :  By  making  charges  for  services 
to  be  rendered  by  said  carrier  in  the  transpor- 
tation of  such  as  aforesaid  from  Cincinnati, 
Ohio,  and  said  Louisville,  Kentucky,  to  points 
■on  the  said  carrier's  said  railroad  Imes  in  the 
said  States  other  than  Ohio  and  Kentucky, 
which  were  in  themselves  unjust  and  unrea- 
4Sonably  hig[h. 

Under  this  charge  the  complainant  makes  the 
following  specifications,  each  and  all  of  which 
are  rates  per  100  lbs.  charged  by  said  Railroad 
Company  on  May  9,  1887,  and  as  complain- 
4int  is  informed  and  believes,  and  so  alleges. 
«ver  since  that  day,  for  services  to  be  rendered 
by  said  Company  in  the  transportation,  in  bar- 
rel packages,  in  car  load  shipments,  of  such 
oils  from  said  Louisville,  Kentucky,  to  the  re- 
spective destinations  named,  each  and  all  of 
which  destinations  are  points  reached  by  the 
lines  of  railroad  owned,  leased  and  operated  by 
said  Railroad  Company,  and  each  and  all  of 
which  rates  complainant  alleges  to  be  i^urea- 
«onable  and  unjust. 

1.  Mobile,  Ala.    -       -      80      cents 

2.  Kew  Orleans,  La.      -  80 
8.  Montgomery,  Ala.  -      45  7-10 

4.  Belma,  Ala.         -  -  45  7-10    ** 

5.  Birmingham,  Ala.  -  45  7-10 

6.  Nashville,  Tenn.  -  18  3  4 

7.  Memphis,  Tena.  15 

8.  Chu-ksville,  Tenn.  -  16  8-10   " 

All  other  points  reached  by  said  lines  of  rail- 
road, located  in  States  other  than  Kentucky,  the 
rates  of  wliich  appear  in  the  statement  of  rates 
required  by  said  Act  of  Congress  and  on  file 
with  ^d  Commission,  and  each  and  all  of 
which  rates  complainant  alleges  to  be  unrea- 
sonable and  unlust.  Complainant  under  said 
charges  also  makes  the  following  specifications, 
each  and  all  of  which  are  the  rates  per  100  lbs. 
charged  by  said  Railroad  Company  for  the 
transportation  of  such  oils,  in  barrel  packages, 
in  car  load  shipments,  from  Cincinnati,  Ohio, 
to  the  respective  destinations  named,  each  and 
all  of  which  are  points  reached  by  the  lines  of 
the  railroad  owned,  leased  and  operated  by  de- 
fendants, and  are  in  States  other  than  the  State 
of  Ohio,  which  rates  appear  on  the  tariff  sheets 
of  defendant  furnished  by  it  to  complainant 
May  9,  1887,  as  showing  its  rates  then  in 
force,  and  which  rates  complainant  is  informed 
and  believes,  and  alleges,  have  ever  since  been 
in  force,  each  and  all  of  which  rates  complain- 
ant alleges  to  be  unreasonably  high  and  unjust: 
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10.  Nashville,  Tenn.    - 

-  25  cents. 

11.  Decatur,  Ala.     • 

50    *• 

13.  Birmingham,  Ala. 

-59    " 

18.  Calera,  Ala. 

59    •* 

14.  Montgomery,  Ala. 

-59    •• 

15.  Selma.  Ala. 

59    " 

16.  Pensacola,  Fla.    - 

-  45    " 

17.  Mobile,  Ala.     - 

39    " 

18.  New  Orleans,  La.  • 

-  89    " 

SB  S. 

Second  Charge:  Complainant,  for  a  second 
charge  against  defendant,  alleges  that  defend- 
ant has,  ever  since  April  5,  1887,  charged 
complainant  for  services  to  be  rendered  by  the 
defendant  in  the  transportation  of  such  oils 
for  complainant  from  said  Cincinnati,  Ohio,  to 
points  in  States  other  than  Ohio  reached  by 
the  lines  of  railroad  owned,  operated  and  leased 
by  defendant,  and  from  Louisville,  Kentucky, 
to  points  in  States  other  than  Kentucky  reached 
by  said  lines  of  railroad,  a  greater  compensa- 
tion than  it  charged  said  Standard  Oil  Com- 
pany of  Kentucky  for  like  and  contempora- 
neous services  rendered  and  to  be  rendered  by 
defendant  for  said  coo^pany  in  the  transporta- 
tion of  such  oils  for  said  company,  said  com- 
pany being  sometimes  consignee  thereof,  and 
sometimes  consignor  thereof,  and  sometimes 
both  consignee  and  consignor  thereof,  from 
said  Cincinnati,  Ohio,  to  said  points  in  States 
other  than  Ohio,  and  from  said  Louisville, 
Kentucky,  to  said  points  in  States  other  than 
Kentucky,  all  of  said  transportation,  both  for 
complainant  and  said  Standard  Oil  Company, 
being  under  substantially  similar  circumstances 
and  conditions. 

Under  the  above  charge  complainant  makes 
the  following  specifications: 

1.  The  following  is  a  statement  of  the  rate 
per  100  lbs.  charg^  by  defendant  on  May  9. 
1887,  and  ever  since,  to  complainant  and  to  said 
Standard  Oil  Company,  of  Kentucky,  for  the 
transportation  of  such  oils  from  Louisville, 
Kentucky,  to  the  respective  destinations  named. 

Destination.      To  Geo.  Rioe.  To  Standard  Oil  Co. 
Montgomery,  Ala.    45  7-8  cts.         80     cts. 
Selma,  Ala.  457-10"  80 

Birmingham,  Ala.    457-10"  80 

NashviUe,  Tenn.       183-4   "  15 

Memphis,  Tenn.        15        "  151-2  «* 

2.  The  following  is  a  statement  of  the  rate 
per  100  lbs.  charg^  by  defendant  on  May  9, 
1887,  and  ever  since,  to  complainant  and  said 
Standard  Oil  Company,  of  Kentucky,  respect- 
ively, for  the  transportation  of  such  oils  from 
Cincinnati,  Ohio,  to  the  respective  destinations 
named: 

Destination.       To  Geo.  Bioe.  To  Standard  OU  Co. 

Decatur,  Ala.  50  cts.  46  cts. 

Birmingham,  Ala.  59    *'  47    *• 

Calera,  Ala.  59    "  47    *• 

Montgomery,  Ala.  59    **  47    ** 

Selma,  Ala.  59    "  47    " 

Pensacola,  Fla.  45    "  40    " 

Mobile,  Ala.  89    "  84    " 

New  Orleans,  La.  89    '*  84    " 

8.  Defendant  has,  in  all  its  charges  to  com- 
plainant, for  services  rendered  and  to  be  ren- 
dered by  it  in  the  transportation  of  oils  for  him 
over  its  said  lines  of  railroad,  charged  him  for 
the  entire  actual  weight  of  such  oils,  while 
defendant  has,  in  many  instances  too  numer- 
ous to  mention  without  unduly  encumbering 
the  record,  since  April  5,  1887,  charged  said 
Standard  Oil  Company,  for  services  rendered 
it  or  to  be  renderea  by  it  for  said  Standard  Oil 
Company,  in  transportation  of  oils  over  its 
said  lines  of  railroad,  for  much  less  than  the 
actual  weight  of  such  oils. 

4.  The  freight  rate  charged  by  defendant  to 
complainant  ever  since  April  5, 1887,  for  the 
transportation  of  such  oils  in  barrel  packages. 

25 


n 


it 


<< 


878 


Interstate  Co30iBROE  Reports— The  Coiimissioit. 


Apr.^ 


carload  shipments,  owner's  risk,  from  Louis- 
ville, Kentucky,  to  Huntsville,  Alabama,  is  87 
cents  per  hundred  pounds  including  the  weight 
of  barrels  which  is  the  rate  for  such  transpor- 
tation appearing  in  the  tariff  sheet  of  defend- 
ant in  force  ever  since  April  5,  1887,  yet, 
about  May  1,  1887,  a  carload  of  oil  contain- 
ine  66  barrels  of  oil  weighing,  including  bar- 
rels, 24,750  lbs.  was  delivered!^  said  Standard 
Oil  Company,  to  defendant  at  Louisville,  Ken- 
tucky, to  be  transported  to  HuntsvUle,  Ala- 
bama; said  oils  were  consifi^ned  toHalsey  Bros, 
at  Huntsville,  Alabama,  who  were  the  agents 
at  said  place,  of  said  Standard  Oil  Company, 
and  competitors  in  business  at  said  point,  with 
complainant;  said  oils  were  transported  from 
Louisville,  Kentucky,  to  Huntsville,  Alabama, 
and  the  charge  made  bv  defendant  for  such 
transportation  was  $68.07  or  27i  cents  per  100 
lbs. 

Third  Charge:  Complainant  for  a  third 
char^  against  defendant  says  that  the  defend- 
ant, in  its  rates  charged  by  it  for  services  ren- 
dered and  to  be  rendered  by  it  for  the  trans- 
portation of  said  oils  for  complainant  and  said 
Standard  Oil  Company,  from  Cincinnati,  Ohio, 
to  points  reached  by  defendant's  said  lines  of 
railroad  in  States  other  than  Kentucky,  has, 
since  April  5, 1887,  uniformly  made  and  ^ven 
undue  and  unreasonable  preferences  and  ad- 
vantages to  said  Standard  Oil  Company,  of 
Kentucky,  and  to  certain  localities  on  its  lines 
of  railroad,  and  had  subjected  complainant, 
and  certain  localities  on  its  lines  of  railroad,  to 
undue  and  unreasonable  prejudices  and  disad- 
vantages. 

Under  the  above  charge  complainant  makes 
the  following  specifications: 

1.  Complainant  here  repeats  under  this 
charge  specification  No.  1,  under  the  second 
charge  of  his  complaint;  and  alleges  that  the 
differences  in  the  circumstances  surrounding 
the  shipments  of  said  George  Rice,  and  said 
Standard  Oil  Company,  and  that  any  differ- 
ences to  defendant  in  the  cost  and  expense  and 
convenience  of  transportation  of  said  oils  of 
said  George  Rice  and  said  company  respect- 
ively, ana  any  differences  between  the  cir- 
cumstances under  which  said  Rice  and  said 
company  respectively  ship  their  oils  justifying 
any  differences  in  rate,  if  there  be  any,  are 
small  and  insignificant  in  comparison  with  the 
differences  in  the  rates  so  charged  them  respect- 
ively. 

Complainant  here  repeats  under  this  charge 
specification  No.  2,  under  the  second  charge 
of  his  complaint;  and  alleges  that  the  differ- 
ences in  rates  therein  appearing  are  not  meas- 
ured by  any  differences  in  the  circumstances 
surrounding  the  shipments  of  said  George 
Rice  and  said  Standard  Oil  Company,  and  that 
any  differences  to  defendant  in  the  cost  and  ex- 
pense and  convenience,  of  transporting  such 
oils  for  said  Rice  and  said  company  respect- 
ively, and  any  differences  between  the  circum- 
stances under  which  said  Rice  and  said  com 
pany  respectively  shipped  their  oils  justifying 
any  difference  in  rate,  If  there  beany,  are  small 
and  insignificant  in  comparison  with  the  dif- 
ferences in  the  rates  charged  them  respectively. 

Complainant  is  informed  and  believes  and 
therefore  states  that — 

8.  Defendant  owns  a  number  of  tank  cars 


as  hereinbefore  described,  and  furnishes  the 
same  to  said  Standard  Oil  Company  fof 
its  use  in  transporting  oil  shipped  by  said 
Company  from  Cincinnati,  Ohio,  to  points- 
reached  by  defendant's  said  lines  of  railroad  in 
States  other  than  Ohio,  and  from  LoulBville, 
Kentucky,  to  points  reached  by  defendant's 
said  lines  of  railroad  in  States  other  Uian  Ken- 
tucky, but  refuses  to  furnish  Uie  same  to  said 
George  Rice  for  his  use  in  transporting  oil 
from  said  Cincinnati,  Ohio,  and  Louisville, 
Kentucky,  to  such  points  in  States  other  than 
Ohio  and  Kentucky. 

4.  Defendant  in  its  freight  rates  for  the 
transportation  of  such  oils  from  Cincinnati, 
Ohio,  to  points  reached  by  defendant's  said 
lines  of  railroad  in  States  other  than  Ohio,  and 
from  Louisville,  Kentucky,  to  points  reached 
by  defendant's  said  lines  of  railroad  in  States 
other  than  Kentucky,  almost  uniformly  siuce 
April  5,  1887,  has  charged  a  higher  rate  per 
100  lbs.  for  oil  transported  by  it  in  barrel  pack- 
ages, in  car  load  shipments,  owner's  rie^,  than 
it  charged  per  100^  lbs.  for  such  oils  tran6i>orted 
by  it  at  the  same  time  between  the  same  points, 
contained  in  tank  cars,  owner's  risk;  while  at 
no  time  has  there  been  any  difference  between 
the  cost,  expense  and  convenience  of  transport- 
ing said  oils  by  said  two  methods,  or  any  cir- 
cumstances justifying  a  difference  of  rate  be- 
tween said  two  metnods  of  transportation, 
which  even  approximated  the  differences  in 
defendant's  freight  rates  for  transportation  by 
said  two  methods,  any  differences  between  the 
cost,  expense  and  convenience  to  defendant 
of  transportation  by  said  two  methods  or  any 
circumstances  justifying  a  difference  in  rate 
between  said  two  method  being  slight  and  in- 
significant compared  with  the  dif^rences  in 
rate  between  said  two  methods  actually  made 
by  defendant.  Complainant  ships  his  oils  over 
defendant's  lines  of  railroad  exclusively  in  bar- 
rel packages,  while  said  Standard  Oil  dompany 
ships  its  oil  over  defendant's  lines  of  railroad 
almost  exclusively  in  tank  cars. 

5.  Defendant's  freight  rates  per  100  lbs.  for 
the  transportation  of  such  oils  from  Louisville, 
Kentucky,  to  the  following  destinations  are 
the  same  whether  the  oil  is  carried  in  barrel 
packages  or  in  tank  cars. 

Mobile,  Ala.  Jackson,  Miss. 

New  Orleans,  La.         Jackson,  Tenn. 

Meridian,  Miss.  -  Yicksburg,  Miss, 
while  defendant's  freight  rates  per  100  lbs. 
for  the  transportation  of  such  oils  from  Louis- 
ville, Kentucky,  to  nearly  all,  if  not  all,  the 
other  points  reached  by  defendant's  lines  of 
railroad  in  States  other  than  Kentucky,  are 
much  higher  for  oils  carried  in  barrel  packages 
than  for  oils  carried  in  tank  cars. 

6.  Defendant's  freight  rates  per  100  lbs.  for 
the  transportation  of  such  oils  from  Cincinnati, 
Ohio,  to  Nashville,  Tenn.,  and  Mobile,  Ala., 
are  the  same  whether  the  oil  is  carried  in  bar- 
rel packages  or  in  tank  cars,  while  the  defend- 
ant's frei^t  rates  per  100  lbs.  for  the  transpor- 
tation of  such  oils  from  Cincinnati,  Ohio,  U> 
nearly  all,  if  not  all,  the  other  points  reached 
by  defendant's  lines  of  railroad  in  States  other 
than  Ohio,  are  much  higher  when  the  oils  are 
carried  in  barrel  packages  than  when  the  oiU 
are  carried  In  tans  cars. 

7.  Defendant  has   since    AprQ    5,    1887. 
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charged  for  the  transportation  of  oils  from 
Cincmnati,  Ohio,  and  from  Louisville,  Ken- 
tucky, to  Birmingham,  Alabama,  Calera,  Ala- 
bama, Montgomery,  Alabama,  and  Selma,  Al- 
abama, the  same  freight  rates  in  all  case  to  each 
of  said  localities,  although  by  defendant's  line 
of  road  said  Calera  is  83  miles  farther  from 
said  Cincinnati  and  said  Louisville  than  said 
Birmingham,  and  said  Montgomery  is  68  miles 
farther  from  said  Cincinnati  and  said  Louisville 
than  said  Calera,  and  said  Selma  is  50  miles  far- 
ther from  said  Cincinnati  and  said  Louisville 
than  said  Montgomery;  and  oils  transported  by 
defendant  from  Cincinnati,  Ohio,  or  Louisville, 
Kentucky,  to  said  Selma  are  nec^sarily  carried 
by  it  through  said  Birmingham,  saidJCalera  and 
said  Montgomery;  and  the  distance  from  said 
Cincinnati  to  said  Selma  over  defendant's  line 
of  road  is  650  miles,  and  the  distance  from 
said  Louisville  to  said  Selma  over  defendant's 
line  of  road  is  540  miles. 

Fburth  Charge:  Complainant  for  a  fourth 
charj^e  against  defendant  says  that  defendant 
has  eince  April  5,  1887,  chai'ged  and  received 
for  the  transportation  by  it  of  such  oils  from 
Cincinnati,  Ohio,  and  Louisville.  Kentucky, 
to  points  reached  by  defendant's  said  lines  of 
railroad  in  States  other  than  Ohio  and  Ken- 
tucky, a  greater  compensation  in  the  aggregate, 
for  a  shorter  than  for  a  longer  distance  the 
same  line  in  the  same  distance,  the  shorter 
being  included  within  the  longer  distance,  such 
oils  being  a  light  kind  of  property  m  all  cases, 
and  such  transportation  being  under  substan- 
tially the  same  circumstances  and  conditions. 

Under  the  above  charge  complainant  makes 
the  following  specification:  the  rate  charged 
by  defendant  for  the  transportation  of  such  oils 
in  barrel  packages,  in  car  load  shipments,  from 
Cincinnati,  Ohio,  to  and  from  Louisville,  Ken- 
tucky, to  destination  named  below,  with  the 
distances  of  each  destination  from  the  place  of 
shipment  over  defendant's  said  line  of  railroad 
are  as  follows: 

From  Cincinnati,  Ohio: 

Destination,         Distance,  Bate  per  100  Uts, 
New  Orleans,  La.  921  miles,        89  cents. 
Birmingham,  Ala.  504    *'  59 


(( 


Mobile,  Ala.  780  miles         33  cents 

Prom  Louisville.  Kentucky : 
Destination.  Distance,    lUUe  per.  100  lbs. 

New  Orleans,  La.  811  miles.        85  cents. 
Birmingham,  Ala.  894    '*  52    '' 

MobUe,  Ala.  780    *•  85    ** 

Said  complainant  further  alleges  that  the 
aforesaid  discriminations  i^ainst  him  in  rates, 
and  the  aforesaid  unreasonably  high  and  un- 

iust  rates  charged  him,  have  had,  and  as  he  be- 
ieves,were  designed  to  have,  the  effect  to  give 
the  Standard  OilCompany,  an  almost  complete 
monopoly  of  the  traffic  in  such  oils  at  the  points 
reached  by  said  defendant's  lines  of  railroad 
and  to  exclude  said  complainant's  products 
from  nearly  all  of  said  points;  and  that  such 
discriminations  and  charges,  as  complainant  is 
informed  and  believes,  and  therefore  states, 
have  been  made  by  said  defendant  at  the  dic- 
tation of  said  Standard  Oil  Company;  and  he 
states  that  by  reason  of  the  premises  he  has 
been  largely  Injured  in  his  business  and  has 
lost  large  profits  that  he  otherwise  would  have 
realized;  that  his  facilities  in  all  other  respects 
than  for  said  transportations  during  all  the 
time  since  April  5,  1887,  have  been  ample 
for  the  transaction  of  a  large  and  profitable 
business  in  the  sale  of  said  oils  in  said  markets, 
and  that  but  for  the  premises,  he  would  have 
prosecuted  such  business  to  the  limits  of  his 
facilities  with  great  profit  to  himself. 

Your  said  complainant  therefore  prays  that 
vour  honorable  Commission  will  proceed  to 
inquire  into  the  matters  hereinbefore  com- 
plained of  and  ascertain,  and  find,  the  facts 
with  respect  to  the  alleged  violation  of  said  Act 
of  Congress,  and  the  extent  to  which  said  com- 
plainant has  been  injured  and  is  entitled  to  rep- 
aration, and  report  the  same,  with  your  con- 
clusions and  recommendations  according  to 
law;  and  further  that  your  honorable  Com- 
mission will  notif  V  said  defendant  to  cease  and 
desist  from  such  violations  and  make  such  rep- 
aration, and  will  take  such  further  action  as 
is  lawful  and  proper  in  the  premises. 

George  Rice,  complainant, 
By  Wm.  B.  Loomis  and 
A.  D.  FoUet,  his  counseL 
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OUACHITA  &  MISSISSIPPI  RIVER 
PACKET  CO.,  William  T.  ScoveU  et  al., 
Appte,, 

V, 

CATHERINE  ^L  AIKEN,  Admrx.  of 
Joseph  A.  Atktcn,  Deceased,  John  H- 
Menge  et  al,,  Copartners,  as  Joseph  A.  Aiken 
&  Co.,  AJsfD  City  of  New  Obleakb. 

(From  Lawyers*  ecL  U.  8.  Beports,  Bk.  80.) 

1.  In  the  absence  of  interference  by 
{^ongream.  a  State  mav  establish,  man- 
age and  carry  on  works  and  improve- 
ments of  a  local  ehararctert  tnoagh 
they  necessarily  more  or  less  affect 
interstate  conunerce* 

2.  Wharlki^  is  subject  to  local  state 
laws*  Congress  having  passed  no  Act 

l2rr£B  S. 


to  regulate  it;  and  by  those  laws  its  rea- 
sonableness must  be  determined. 

8.  Charges  for  wharfage,  graduated  by 
tonnage  of  vessels  using  a  wharf,  are  not 
open  to  the  objection  that  they  are  du- 
ties on  tonnage  within  the  meaning  of 
the  Constitution. 

4  Where  wharfag^e  ehars^s  are  reasou 
able,  it  in  no  way  concerns  those  who 
pay  them,  what  application  is  made  of 
the  proceeds.  Their  appropriation  to 
maintain,  extend,  light  and  police  the 
wharves  is  unobjectionable,  although  a 
profit  may  be  realized  by  lessees  from 
xhe  city  which  owns  them. 


(Annied  Jan.  fi,  1887.   Deoided  Aprfl  2S,  1887 J 

PPEAL  from  the  Circuit  Court  of  theXJnited 
^  States  for  the  Eastern  Diatrict  of  Loui- 
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siana.  Reported  below,  4  Woods,  208.  Af- 
firmed. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  John  H.  Kennard  and  William 
W,  Howe,  for  appellants. 

Messrs,  William  S.  Benedict.  Qeorge 
Denegre  and  Tluymas  L,  Bay  tie,  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  by  the  appellants, 
for  themselves  and  all  others  in  like  interest 
who  should  come  in  and  contribute  to  the  ex- 
penses of  the  suit,  against  Catherine  M.  Aiken, 
administratrix  of  Joseph  A.  Aiken,  and  others, 
residents  of  New  Orleans,  doing  business  imder 
the  firm  name  of  Joseph  A.  Aiken  &  Co.,  and 
against  the  City  of  New  Orleans.  The  com- 
plainants are  owners  of  steamboats  plying  be- 
tween New  Orleans  and  other  ports  and  places 
on  the  Mississippi  River  and  its  branches  in 
other  States  than  Louisiana;  and  the  burden  of 
their  complaint  is  that  the  rates  of  wharfage 
which  they  are  compelled  to  pay  for  their  ves- 
sels at  New  Orleans  are  unreasonable  and  ex- 
cessive, are  really  duties  of  tonnage,  and  im- 
posed in  violation  of  the  Constitution  of  the 
United  States.  The  defendants,  Joseph  A. 
Aiken  &  Co.,  at  the  time  of  filing  the  bill,  were 
lessees  of  the  public  wharves  belonging  to  the 
City  of  New  Orleans,  under  a  lease  from  the 
City  made  in  May,  1881,  for  the  term  of  five 

{rears;  and,  as  such  lessees,  charged  and  col- 
ected  the  wharfage  complained  of.  The  ob- 
ject of  the  bill,  as  shown  by  its  prayer,  was  to 
obtain  an  injunction  to  prevent  the  defendants 
from  exacting  the  excessive  charges  referred  to, 
the  complainants  expressing  a  willingness  to 
pay  all  reasonable  wharfage. 

The  bill  alleges  that  on  tne  17th  of  January, 
1875,  the  council  of  the  Citj  of  New  Orleans 
adopted  an  ordinance,  ".fixing  and  regulating 
charges  for  wharfage,  levee,  and  other  facih- 
ties  afforded  by  the  City  of  New  Orleans  to 
commerce,"  by  which  oroinance,  among  other 
matters  and  things,  it  was  ordained  that  the 
wharfage  du«>s  on  all  steamboats  shall  be  fixed 
as  follows:  **  Not  over  five  days,  ten  cents  per 
ton,  and  each  day  thereafter,  five  dollars  per 
day;  boats  arriving  and  departing  more  than 
once  a  week,  ^vq  cents  per  ton  each  trip;  boats 
lying  up  for  repairs  during  the  summer  months 
to  occupy  such  wharves  as  may  not  be  required 
for  shipping,  for  thirty  days  or  under,  one  dol- 
lar per  day."  The  entire  ordinance  was  filed 
with  the  bill  as  an  exhibit,  showing  the  rates 
of  wharfage  to  be  charged  for  vessels  of  every 
kind. 

The  bill  then  states  that  on  the  17th  of  May, 
1881,  the  council  of  the  City  adopted  an  ordi- 
nance directing  the  administrator  of  commerce 
to  advertise  for  sealed  proposals  for  tJie  sale  of 
the  revenues  of  the  wharves  and  levees  for  the 
term  of  five  years,  upon  certain  conditions 
specified,  among  which  were  the  following; 
viz. :  to  keep  the  wharves  and  levees  in  good  re- 
pair; to  construct  such  new  wharves  as  might 
be  necessary,  not  exceeding  the  expenditure,  in 
any  one  year,  of  $25,000;  to  light  the  wharves 
with  electric  lights;  and  to  pay  the  City  an- 
nually the  sum  of  (40,000,  of  which  $80,000 


should  be  devoted  to  the  maintenance  of  a  har- 
bor police  for  the  protection  of  commerce,  and 
the  remaining  $10,000  should  be  devoted  ex- 
clusively to  the  payment  of  salaries  of  wharf- 
ingers, signal  officers,  and  other  employees  on 
the  levees.  The  sale  was  to  be  adjudicated  to 
the  persons  who  should  agree  to  charge  the 
lowest  rates  of  wharfage.  Joseph  A.  Aiken 
put  in  a  proposal  to  take  the  lease  on  the  con- 
ditions specfeed,at  the  rates  of  wharfage  named 
in  the  Ordinance  of  1875,  with  certain  reduc- 
tions which  he  agreed  to  make  from  time  to 
time;  and  this  proposal  was  accepted  by  the 
council. 

The  power  to  construct  and  mainiain  levees 
and  wharves,  and  to  prescribe  and  collect  rates 
of  levee  dues  and  whtufage,  had  been  conferred 
upon  the  city  council  by  its  charter  (Act  of 
March  16,  1870,  No.  7,  §  12);  and  by  the  Act 
of  March  18,  1871,  it  was  authorized  to  lease 
the  wharves,  upon  adjudication,  for  any  term 
not  to  exceed  ten  years  at  a  time.  liaws  of 
1871,  No.  48,  §  7. 

The  point  raised  by  the  complainants  is  that 
the  rates  of  wharfage  proposed  by  the  lessees 
were  necessarily  enhanced  by  the  condition  re- 
quiring them  to  erect  new  wharves,  to  main- 
tain electric  lights,  and  to  pay  the  City  $40,000 
Eer  annum  for  the  maintenance  of  a  harbor  po- 
ce,  and   the  payment  of   salaries  to  wharf- 
ingers, etc.    They  argue,  therefore,  that  the 
rates  agre^  to  be  charged  were  intended,  not 
merely  as  compensation  for  the  use  of  wharves 
alreaay  constructed,  but  as  a  tax  to  raise  money 
for  the  use  of  the  City,  to  enable  it  to  do  those 
things  the  expense  of  which  should  be  defrayed 
from  its  general  resources;  it  being  contenaed 
that  wharfage  cannot  be  charged  for  the  pui^ 
pose  of   raising  money  to  build  wharves,  but 
only  for  the  use  of  them  when  built.    The 
complainants  contend  that  the  charges  are  un- 
reasonable and   excessive   as  whs^age,  and 
therefore  unauthorized  as  such,  and,  in  effect, 
a  direct   duty,  or   burden,  upon  commerce. 
They  offered  a  good  deal  of  evidence  to  show 
that  the  rates  of  wharfage  charged  are  onerous 
and  excessive,  and  that,  without  the  conditions 
referred  to,  the  lessees  could  have  offered  to  take 
much  lower  rates;  or,  at  all  events,  that  much 
lower  rates  would  haveji)een  a  reasonable  and 
sufficient  compensation.^  On  the  other  hand, 
the  defendants  offered  evidence  to  show  that 
the  rates  were  reasonable,  and  that,  with  the 
same  or  even  higher  rates,  the  City  itself,  be 
fore  leasing  out  its  wharves,  lost  every  year  a 
large  amount  of  money  in  their  administration. 
The  court  below  declared  "  that  the  exactions 
of  wharfage  are  substantially  expended  for  the 
benefit  of  those  using  the  wharves,  and  that 
the  proof  does  not  sansfy  us  that  the  rates  are 
exorbitant  or  excessive."    Ouachita  Packet  Go. 
V.  Aiken,  4  Woods,  208,  213.    We  do  not  think 
it  necessarv  to  scrutinize   the  evidence  very 
closely,  with  the  circuit  court,  we  see  nothing 
in  the  purposes  for  which  the  lessees  were  re- 
quired to  expend  or  pay  money,  at  all  foreign  to 
the  general  object  of  keeping  up  and  maintain- 
ing proper  wharves,  and  provioing  for  the  se- 
curity and  convenience  of  those  using  them. 
The  case  is  clearly  within  the  principle  of  the 
former  decisions  of  this  court,  which  affirm  tha 
right  of  a  State,  in  the  absence  of  regulation  by 
Congress,  to  establish,  manage  and  cany  on 
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works  and  improvements  of  a  local  character, 
though  necessarily  more  or  less  affecting  inter- 
state and  foreign  commerce.  We  may  particu- 
larly refer  to  the  recent  cases  of  Trans.  Go,  v. 
Parkershurg,  107  U.  8. 691  [27:584];  Morgans. 
LouiH<ma,  118  U.  S.  455  {ante,  2371;  and  i?M« 
V.  Qlater,  119  U.  8.-543  fanfe,  487J,  in  which 
most  of  the  former  decisions  involvmg  the  same 
principle  are  dted  and  referred  to.  The  first 
of  these  was  a  case  of  wharfage;  the  second, 
one  of  quarantine;  and  the  third,  that  of  a  lock 
iu  Illinois  River  constructed  by  the  8tate  of 
Illinois  in  aid  of  navigation.  The  same  prin- 
ciple was  applied  and  enforced  in  the  cases  of 
OooUy  V.  Board  of  Wardens,  53  .U.  8.  12  How. 
299  [18:9961,  on  the  subject  of  pilotage;  in  Mo- 
bile Co,  V.  KimbaU,  102  U.  8.  691  [26:2381, where 
a  state  law  provided  for  the  improvement  of 
the  river  and  harbor  of  Mobile;  in  the  various 
casesof  bridges  over  navigable  rivers  which  have 
come  before  this  court,  and  which  are  reviewed 
and  approved  iuEscanaba  Co.  v.  GJiieagOy  107  U. 
8.  678  [2'/:  442];  and  in  Turner  v.  Maryland, 
Id.  88  [27:870],  which  related  to  the  inspec- 
tion of  tobacco.  The  same  principle  was  reaf- 
tirmed,  with  the  limitations  to  which  its  appli- 
cation is  subject,  in  the  recent  case  of  Bobbins 
V.  Sfielby  Co.  Taxing  Dist.  120  U.  8.  489,  493 
[ante,  694],  In  all  such  cases  of  local  concern, 
though  incidentally  affecting  commerce,  we 
have  held  that  the  Courts  of  the  United  8tates 
cannot,  as  such,  interfere  with  the  regulations 
made  b^  the  8tate,  nor  sit  in  judgment  on  the 
charges  imposed  for  the  use  of  improvements 
or  facilities  afforded,  or  for  the  services  ren- 
dered under  state  authority.  It  is  for  Congress 
alone,  tinder  its  power  to  regulate  conmierce 
with  foreign  Nations  and  among  the  several 
States,  to  correct  any  abuses  that  may  arise,  or 
to  assume  to  itself  the  regulation  of  the  subject. 
If,  in  any  case  of  this  cnaracter,  the  Courts  of 
the  United  States  can  interfere  in  advance  of 
Congressional  legislation,  it  is  (as  was  said  in 
Morgan  v.  Louisiana,  qua  supra),  where  there 
is  a  manifest  purpose,  ''by  roundabout  means, 
to  invade  the  dominion  of  federal  authority." 

Wharfage,  the  matter  now  under  consiaera- 
tion,  is  governed  by  the  local  state  laws;  no 
Act  of  Congress  has  been  passed  to  regulate  it. 
By  the  state  laws  it  is  generally  required  to  be 
reasonable;  and  by  those  laws  its  reasonable- 
ness must  be  ludged.  If  it  does  not  violate  them , 
as  before  saia,  the  United  States  Courts  cannot 
interfere  to  prevent  its  exaction.  Of  course, 
neither  the  State,  nor  any  municipal  corpora- 
tion acting  under  its  authority,  canlay  duties  of 
tonnage;  for  that  is  expressly  forbidden  by  the 
Consdtution;  but  charges  lor  wharfage  may 
be  graduated  by  the  tonnage  of  vessels  using  a 
wharf;  and  that  this  is  not  a  duty  of  tonnage, 
within  the  meaning  of  the  Constitution,  has 
been  distinctly  held  in  several  cases;  amon^ 
others,  in  those  of  Packet  Co,  v.  Keokuk,  95  U. 
8 .  80  [24:877];  Packet  Co.  v.  St.  Louis,  100  U. 
S.  428"  [25:  6881;  Packet  Co.  v.  CatUttsburg,  106 
U.  S.  659  [26:  J169];  and  Trans.  Co.  v.  Parkers- 
burg,  107  U.  8.  691  [supra.^ 

The  charges  in  the  present  case  are  profess- 
edly for  wharfage,  and  we  see  nothing  in  the 
orninance  fixing  the  rates  inconsistent  with  the 
idea  that  they  are  such.  The  City,  by  its 
charter,  had  the  power  to  fix  the  rates  of  wharf- 
age, and  it  established  those  now  complained 


of.  We  do  not  see  the  slightest  pretext  for  call- 
ing the  manythlng  else  than  wharf i^e.  The 
manner  in  which  me  receipts  are  to  be  appro- 
priated does  not  change  the  character  ol  the 
charges  made.  In  the  case  of  Ruse  v.  Glover, 
119  U.  8.  648, 649  [Bk.80,  L.ed.  487, 490],  it  was 
said:  "By  the  terms  tax,  impost,duty, mentioned 
in  the  oroinance  [the  Ordinance  of  1787],ismeant 
a  char^  for  the  use  of  the  government,  not  com- 
pensation for  improvements.  The  fact  that  if 
any  surplus  remains  from  the  tolls,  over  what 
is  used  to  keep  the  locks  in  repair,  and  for  their 
ooUection,  it  is  to  be  paid  into  the  state  treasury 
as  a  part  of  the  revenue  of  the  State,  does  not 
change  the  character  of  the  toll  or  impost.  In 
prescribing  the  rates  it  would  be  impossible  to 
state  in  advance  what  the  tolls  would  amount 
to  in  the  aggregate.  That  would  depend  upon 
the  extent  of  business  done;  that  is,  the  num- 
ber of  vessels  and  amount  of  freight  which  may 
pass  through  the  locks.  Some  disposition  of 
the  surplus  is  necessary  until  its  use  shall  be  re- 
quired, and  it  may  as  well  be  placed  in  the  state 
treasury,  and  probably  better,  than  anywhere 
else."  And  in  me  case  of  Transportation  Co.  v. 
Parkersburg,  we  said:  '*  It  is  also  obvious  that 
since  a  wharf  is  property,  and  wharfage  is  a 
charge  or  rent  for  its  temporary  use,  the  ques- 
tion whether  the  owner  derives  more  or  less  rev- 
enue from  it,  or  whether  more  or  less  than  the 
cost  of  building  and  maintaining  it,  or  what  dis- 
position he  makes  of  such  revenue,  can  in  no 
way  concern  those  who  make  use  of  the  wharf 
and  are  required  to  pay  the  regular  charges 
therefor;  provided,  always,  that  the  charges  are 
reasonable  and  not  exorbitant." 

In  the  present  case,  however,  as  already  in- 
dicated, the  appropriation  actually  made  of 
the  receipts,  namely:  to  the  objects  of  keeping 
the  wharves  in  repair,  of  gradually  extending 
them  as  additions  may  be  needed,  and  of  main- 
taining a  police  for  their  protection,  and  lights 
for  their  better  enjojrmeut,  is  entirely  germane 
to  the  purpose  of  wharfage  facilities.  It  is  what 
any  prudent  proprietor  would  do;  it  is  what 
the  City  itself  would  do  if  it  managed  the 
wharves  on  its  own  account.  But  even  if  it 
were  otherwise,  if  a  profit  should  happen  to  be 
realized  by  the  City,  or  the  lessees,  iJeyond  the 
amount  of  expenditures  made,  this  would  not 
make  the  charges  any  the  less  wharfage.  And 
being  wharfage,  and  nothing  else,  if  the  charges 
are  imreasonable,  remedy  must  be  sought  oy 
invoking  the  laws  of  the  State,  which  cannot 
be  done  in  this  suit,  inasmuch  as  the  jurisdic- 
tion of  the  court  is  rested  on  the  supposed  un- 
constitutionality of  the  charges  for  wharfage, 
and  not  on  the  citizenship  oi  the  parties.  If 
the  state  laws  furnish  no  remedy  (in  other 
words,  if  the  charges  are  sanctioned  by  them), 
then,  as  before  stated,  it  is  for  Congress,  and 
not  the  United  States  Courts,  to  rebate  the 
matter,  and  provide  a  proper  remedy.  Such 
an  interposition  may  become  necessary;  for  al- 
Uiough  the  imposition  of  imreasonable  wharf- 
age by  a  city  or  a  State  is  always  the  dictate 
of  a  suicidal  policy,  the  temptation  of  immedi- 
ate advantage  under  stringent  pressure  will 
often  lead  to  its  adoption. 

What  measures  Congress  might  adopt  for  the 
purpose  of  preventing  abuses  in  this  and  like 
matters,  it  is  not  for  us  to  determine.  It  is  pos- 
sible that  a  law  declaring  that  wharfage  snail 
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be  reaisonable,  and  not  oppressive,  would  an- 
swer the  purpose.  It  would  then  be  in  the 
power  of  the  lederal  courts  to  inquire  and  deter- 
mine as  to  the  reasonableness  of  the  charges 
actually  imposed.  That  no  such  inquiry,  ex- 
cept in  the  administration  of  the  state  law,  can 
be  instituted,  as  the  law  now  stands,  is  shown 
in  some  of  the  cases  to  which  we  have  referred. 
In  Transportation  Co.  v.  Pa/rkeraburg,  107  U.S. 
691,  699  [27:584, 587],  we  said:  *'  It  is  an  un- 
doubted  rule  of  universal  applibation,  that 
wharfage  for  the  use  of  all  public  wharves  must 
be  reasonable.  But  then  the  question  arises,  By 
what  law  is  this  rule  established,  and  by  what 
law  can  it  be  enforced?  By  what  law  is  it  to 
be  decided  whether  the  charges  imposed  are,  or 
are  not,  exorbitant?  There  can  be  but  one  an- 
swer to  these  questions:  Clearly  it  must  be  by 
the  local  mumcipal  law,  at  least  until  some  su- 
perior or  paramoimt  law  has  been  prescribed. 
*  ♦  *  The  Courts  of  the  United  States  do  not 
enforce  the  common  law  in  municipal  matters 
in  the  State  because  it  is  federal  law,  but  be- 
cause it  is  the  law  of  the  State." 

As  the  only  question  determinable  in  this  suit 
is  whether  the  charges  of  wharfage  complained 
of  were,  or  were  not,  contrary  to  the  Constitu- 
tion or  any  law  of  the  United  States,  and  as  it 
is  clear  that  they  were  not,  tJie  decree  of  the  Cir- 
cuit Court  must  be  affirmed. 


GLOUCESTER  FERRY  COMPANY,  Plff. 

in  Mrr,, 

V, 

COmiONWEALTH    OF     PENNSYLVA- 

lOA. 

(From  Lawyers*  ed.  U.  S.  Reports,  Bk.  29.) 

1.  Commeree  amon^  the  States  consists 
of  intercourse  and  traffic  between  their 
citizens  and  includes  the  transportation 


of  persons  and  property,  and  the  navi- 
gation of  public  waters  for  that  pur- 
pose, as  well  as  the  purchase,  sale  and 
exchange  of  eommooities. 

2.  The  power  to  reg^ulate  interstate  and 
foreign  commerce  vested  in  Conipress 

is  the  power  to  prescribe  the  rules  by 
which  it  shall  be  governed— that  is,  the 
conditions  upon  which  it  shall  be  con- 
ducted; to  determine  when  it  shall  be 
free  from,  and  when  subject  to,  duties 
or  other  exactions. 

3.  With  reference  to  the  subjects  of  com- 
merce which  are  local  and  limited  in 
their  nature  or  sphere  of  operation  the 
States  may  prescribe  regulations 
until  Congress  intervenes  and  assumes 
control. 

4  When  the  subjects  of  commerce  are  na- 
tional in  character  and  require  uniform- 
ity of  regulation  affecting  alike  all  of 
the  States,  the  power  of  Congress  is 
exclusive. 

5.  The  commerce  with  foreign  nations 
and  between  the  States*  which  con- 
sists in  the  transportation  of  persons 
and  property  between  them,  is  a  subject 
of  national  character  and  requires  uni- 
formity of  regulation.  Congress 
alone  can  deal  with  such  transporta- 
tion,  and  its  non-action  is  a  declaration 
that  it  shall  remain  free  from  burdens 
imposed  by  state  legislation. 

d.  Freedom  of  transportation  implies 
exemption  from  charges  other  than  such 
as  are  imposed  by  way  of  compensation 
for  the  use  of  the  property  employed,  or 
for  facilities  afforded  for  its  use,  or  as 
ordinary  taxes  upon  the  value  of  the 

groperty  within  the  jurisdiction  of  the 
tate. 
7.  Receiving  and  landins  passen^rs 
and  fteignt  is  incident  to  their  trans- 


NOTK.— Constitutional  law— interstate  commerce; 
regulation  of-^potoer  of  Congrest—how  far  eaxlttsive. 

The  power  to  regulate  interstate  commerce  vested 
in  Conqress  is  the  power  to  prescribe  the  rules  by 
which  It  shall  be  conducted,  to  determine  when  ft 
shall  be  free  from,  and  when  subject  to,  duties  or 
other  exactions. 

When  the  subjects  of  commerce  are  national  in 
character  and  require  uniformity  of  regulation, 
the  power  of  Congress  is  exclusive.  In  addition  to 
the  above  case  of  Gloucester  Ferry  Co.  v.  Pa.,  see 
Welton  V.  Mo.  91 U.  S.  (bk.  28,  847,  849);  Oilman  v. 
Philadelphia.  70  U.  S.  (8  Wall.),  713,  (bk.  18.  wSi  Hen- 
derson V.  Mayor,  92  U.  8. 269,  (bk.  28, 648):  Mobile 
Ck>.  V.  Kimball,  102  U.  S.  691,  (bk.  26, 241);  Brown  v. 
Houston,  114  U.  8.  628.  post. 

In  oenerali  when  exercised  by  Congress,  the  power 
is  exclusive  of  all  state  interference.  Gibbons  v. 
Ogden,  22  TJ.  8.  (9  Wh.).  1 ;  Sinnot  v.  Davenport,  68 
CT  8.  (22  How.)  227,  bk.  16, 243 ;  HaU  v.  De  Cuir,  96 
U.  8. 486,  bk.  24,  L.  ed.  647. 

Inaction  by  Conoress  amounts  to  a  declaration  that 
all  commerce  within  its  exclusive  control  shall  re- 
main free  and  untrammeled.  In  addition  to  the 
above  case  of  Gloucester  Ferry  CJo.  v.  Pa.  see  Wel- 
ton V.  Mo.  91  U.  8.  876,  bk.  ^  847 ;  Bscanaba  Ck). 
v.  Chicago,  107  U.  8. 679,  bk.  27,  442;  Henderson  v. 
Mayor,  92  U.  8. 260,  bk.  28, 643;  Brown  v.  Houston, 
supra. 

The  pou)er  vested  in  Congress  covers  na/vigation. 
Gibbons  v.  Ofirden,  22  U.  8.  (9  Wh.).  1 :  Passenger 
Gases,  48  U.  8.  (7  How.)  282. 

^^  Commerce  is  a  term  of  the  largest  import,  *  *  ♦ 
The  power  to  regulate  it  embraces  all  the  instru- 
ments by  which  such  commerce  may  be  conduct- 
ed."  Welton  V.  Mo.  supra. 


It  includes  control  of  the  telegraph  as  an  agencv 
of  commerce.  Pensacola  Tel.  Ck>.  v.  West.  u.  Tel. 
Co.  96  U.  8. 1,  bk.  24,  708. 

TnmsportaUon  is  essential  to  commerce,  and  every 
obstacle  to  it  or  burden  laid  upon  it  by  legislative 
authority  is  regulation.  H.  &  8t.  J.  R.  Co. v.  Husen, 
96  U.  8. 466,  bk.  24, 627,  and  authoritiee  dted. 


LegisUUion  may  in  a  great  variety  of  ways  affect 

engaged  in  it,  without  consti- 
tuting  a  regulation  of  it_within  the  meaning  of  the 


commerce  and  persons  ei 


Constitution."  Hall  v.  De  Cuir.  96  r.  8. 486,  supra; 
Sherlock  v.  AUing,  98  U.  8.  168,  bk.  23.  820:  State 
Tax  on  R.  Gross  Receipts,  82  U.  8.  (16  WalL)  284. 
bk.  21, 164 ;  Munn  v.  Dlinois,  94  U.  8. 113,  bk.  24. 77. 

The  power  of  Congress  does  not  extend  to  contracts 
not  designed  to  create  impediments  to  commerce. 
A  contract  by  an  elevator  company  to  handle  all 
grain  brought  by  a  railroad  company  at  a  oertalo 

£rice  is  not  repugnant  to  the  power  of  Congress. 
»ubuque  etc.  R.  Co.  v.  Richmond,  86  U.  S.  (19  walU 
684,  bk.  fSa,  178. 

The  paramount  authority  to  regulate  bridges,  and 
other  structures  that  affect  the  navigation  of  the 
navigable  waters  of  the  United  States,  is  in  Con- 
gress. Newport  &  (Tin.  Bridge  Co.  v.  U.  8. 106  U.  8. 
470.  bk.  26. 1143.  and  authorities  cited. 

But  in  the  absence  of  legidatUm  by  Congress,  the 
States  may  authorize  and  regulate  bridges  and  other 
obstructions  to  navigation  within  their  limits.  Card- 
well  V.  Bridge  Co.  113  U.  S.  206,  bk.  28,  and  authori- 
ties  cited 

Congress  may  improve  harbors  and  rivers*  8.  Oar. 
V.  Ga.  93  IT.  8. 4,  bk.  28.  782. 

The  States  ma/u  also  improve  the  navigable  waters 
within  their  limits,  subject  to  the  control  of  CJon- 
gress.    MobUe  Co.  v.  Kimball,  102  U.S.  691,  bk.  96,339. 
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portation.  All  restraints  by  exactions 
in  the  form  of  taxes  upon  such  trans- 
povtation  or  upon  acts  necessary  to  its 
completion,are  invasions  of  the  exclu- 
■iTe  power  of  Conf^ess. 

^.  The  only  state  interference  with  the 
landing  and  receiving  of  passeng^ers 
»nd  fr  S^ht  which  is  permissible  is  con- 
fined to  such  measures  as  will  prevent 
confusion  among  the  vessels  and  colli- 
sion hetween  them^  insure  their  safety 
and  convenience,  and  facilitate  the  dis- 
charge or  receipt  of  their  passengers 
and  ireight. 

.0.  A  ferry  is  a  means — and  a  necessary 
means—of  eommercial  intercourse 
between  States  bordering  on  dividing 
waters;  and  it  must  therefore  be  con- 
ducted without  the  imposition  by  the 
States  of  taxes  or  other  burdens  upon 
the  commerce  between  them. 

10.  The  capital  stock  of  the  Gloucester 
Ferry  Companjy,  a  New  Jersey  corpo- 
ration engaged  in  the  transportation  of 
persons  and  property  between  Giou- 
'  cester  in  that  State,  and  Philadelphia, 
in  Pennsylvania,  is  not  subject  to 
taxation  by  the  State  of  Pennsylva- 


11.  Ho  State  can  impose  a  tax  on  that 
portion  of  interstate  commerce 
which  is  involved  in  the  transportation 
of  persons  and  property,  whatever  be 
the  instrumentality  by  which  it  is  car- 
ried on. 

:AisruedMar.l8,1886.   Dedded  Apr.  18, 1886.) 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylyania. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Justice  Field: 
In  March,  1865,  the  Gloucester  Ferry  Com- 
pany, the  plaintiff  in  error  here,  was  incorpo- 
rated by  the  Legislature  oi  New  Jersey  to  es- 


tablish a  steamboat  ferry  from  the  Town  of 
Gloucester,  in  that  State,  to  the  City  of  Phlla- 
delphia  in  Pennsylvania,  with  a  capital  stock 
of  $50,000,  divided  into  shares  of  $50  each. 
During  that  year  it  established,  and  has  ever 
since  maintained,  a  ferry  between  those  places 
across  the  river  Delaware,  leasing  or  own- 
ing stean^  ferry  boats  for  that  purpose.  At 
each  place  it  has  a  slip  or  dock  on  which  pas- 
sengers and  freight  are  received  and  landed; 
the  one  in  Gloucester  it  owns,  the  one  in  Phila- 
delphia it  leases.  Its  entire  business  consists 
in  ferrying  passengers  and  freight  across  the 
river  between  those  places.  It  has  never  trans- 
acted any  other  business.  It  does  not  own, 
and  never  has  owned,  any  property,  real  or  per- 
sonal, in  the  City  of  Philadelphia  other  than 
the  lease  of  the  slip  or  dock  mentioned. 
All  its  other  property  consists  of  certain  real 
estate  in  the  County  of  Camden,  New  Jersey, 
needed  for  its  business,  and  steamboats  en- 
gaged in  ferriage.  These  boats  are  registered 
at  the  Port  of  Camden,  New  Jersey.  It  has 
never  owned  any  boats  registered  at  a  port  of 
Pennsylvania;  and  its  boats  are  never  allowed 
to  remain  in  that  State,  except  so  long  as  may  be 
necessary  to  discharge  and  receive  passengers 
and  freight. 

In  July.  1880,  the  auditor-general  and  the 
treasurer  of  the  State  of  Pennsylvania  stated 
an  account  against  the  Company  of  taxes  on  its 
capital  stock,  based  upon  its  appraised  value, 
for  the  years  1865  to  1879,  both  inclusive,  find- 
ing the  amount  of  $2,593.96  to  be  due  the  Com- 
monwealth. From  this  finding  an  appeal  was 
taken  to  the  Court  of  Common  Pleas  of  Phila- 
delphia, and  was  there  heard  upon  a  case  stated, 
in  which  it  was  stipulated  that  if  the  court 
were  of  opinion  that  the  Company  was  liable 
for  the  tax,  judgment  against  it  in  favor  of  the 
Commonwealth  should  be  entered  for  the 
above  amount;  but  if  the  court  were  of  opinion 
that  the  Company  was  not  liable,  Judgment 
should  be  entered  in  its  favor. 

A  Statute  of  Pennsylvania,  passed  June  7, 
1879,  "to  provide  revenue  by  taxation,"  in  its 


The^  Statu  may  regulate  gubjecte  of  commerce  which 
are  local  and  limited  In  their  nature  or  sphere  of 
opcntloD  until  Congrefls  intervenes.  In  addition 
to  the  above  case  of  Gloucester  Ferry  Co.  v.  Pa.  see 
Welton  V.  Mo.  nuvra\  Brown  v.  Houston,  nuprax 
Cooley  V.  Port  Wardens,  58  U.  S.  (13  How.)  299.  bk. 
13,  Pound  V.  Turok,  96  U.  8. 450.  bk.  24,  525;  Oilmaa 
V.  Philadelphia.  70  U.  8.  n8  WaU.)  713,  bk.  18. 98;  Wil- 
son V.  Blackbird  Creek  M.  Co.  27  U.  8.  (2  Pet.)  245; 
Becanaba  Co.  v.  CbicaAro,  tuprax  Miller  v.  Afayor 
etc.  100  U.  8. 886,  bk.  27, 971 :  Cardwell  v.  Am.  Bridge 
€o.  aupro. 

The  wvoer'af  Congreee  to  regulate  navigoMon  does 
not  interfere  with  the  nower  of  the  8tatee  to  pro- 
tect and  regulate  the  nsherles  within  their  limits. 
McCready  v.  Ya.  04  U.  8.891,  bk.  24.  248:  Smith  v. 
Md.  59  U.  8.  (18  How.)  71«  bk.  16, 209 ;  Green  v.  The 
Helen,  1  Fed.  Rep.  016. 

The  power  of  Omgren  doee  not  interfere  wUh  the 
police  vowen  ofjhe  States,  H.  &  St.  J.  H.  Co.  v. 
Husen,  ntpra;  Webber  v.  Ya.  108  U.  a  844,  bk.  26, 

99wt 

A  ttatMte  which  vrevente  the  introduction  of  aU 
Texas,  Mexican,  and  Indian  cattle  into  the  State  dur- 
iag  eight  months  in  the  year,  and  which  makes  no 
distlQotlon  between  those  which  are  diseased  and 
such  as  are  not,  is  void^ot  being  a_proper  exercise 
of  the  police  power.  H,  &  St.  J.  R.  Co.  v.  Hosen, 
impra. 

The  States  cannot  so  eocerdse  the  police  power  as  to 
«vork  a  practical  assumption  of  the  power  vested  in 
Ciiogreas.   H.  &  St.  J.  R.  Co.  v.  Huseu.  supra. 

The  internal  commerce  of  a  State  is  not  within  the 
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power  of  Congress.  The  Daniel  Ball  v.U.  8. 77  U.  8. 
(10  Wall.)  657,  bk.  19.  L.  ed.  999;  U.  8.  v.  De  Witt, 
76  U.  8.  (9  Wall.)  41.  bk.  19.  L.  ed.  603:  Yeazie  v. 
Moore.  65  IT.  S.  (14  How.)  568. 

Taxation  of  a  chattel  used  in  interstate  commerce 
is  not  necessarilv  a  regulation  of  such  commerce 
within  the  meaning  of  the  Constitution.  Wiggins 
Ferry  Co.  v.  Bast  St.  Louis,  107  U.  8.  866,  bk.  27,  419; 
Transp.  Co.  v.  Wheeling.  99  U.  8. 278,  bk.  25, 412. 

A  Ueense  tax  on  persotis  dealing  in  merchandise  not 
the  growth,  produce,  or  manufacture  of  the  State, 
conflicts  with  the  power  of  (ingress.  Tieman  v. 
ainker,  102  U.  8. 123,  bk.  20, 103:  Cook  v.  Pa.  97  U.  S. 
560,  bk.  24. 1015:  Guy  v.  Baltimore,  100  U.  8. 434,  bk. 
26,  743,  and  authorities  cited  and  reviewed. 

'*  No  State  can,  consistently  with  the  Federal  Con- 
stitution, impose  upon  the  products  of  other  States 
brought  therein  for  sale  or  use,  or  upon  citizens  be- 
cause engaged  in  the  sale  therein,  or  the  transpor- 
tation thereto  of  the  products  of  other  States,  more 
onerous  public  burdens  or  taxes  than  it  imposes 
upon  the  like  products  of  its  own  territory.**  Guy 
V.  Baltimore,  supra.  See  also  Moran  v.  New  Or- 
leans, 112  U.  8. 09,  bk.  28,  653,  and  authorities  cited. 

Reasonable  charges  for  the  use  of  property  or  for 
additional  facilities,  whether  imposed  as  a  tax  or 
otherwise,  do  not  interfere  with  the  power  of  Con- 
firress.  See  the  abOTe  case  of  Gloucester  Ferry  Co. 
v.  Pa.  and  the  authorities  cited  in  the  opinion  of  the 
court. 

See,  generally.  Gibbons  v.  Ogden,  22 17. 8.  (9  Wh.> 
1,  note ;  Brown  v.  Md.  26  U.  S.  (12  Wh.)  519,  note. 
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fourth  section  enacted  as  follows:  "That  every 
company  or  association  whatever,  now  or 
hereafter  incorporated  by  or  under  any  law  of 
this  Commonwealth,  or  now  or  hereafter  in- 
corporated by  any  other  State  or  Territory 
of  the  United  States  or  foreign  government, 
and  doing  business  in  this  Commonwealth 
or  having  capital  employed  in  this  Common* 
wealth  in  the  name  of  any  other  company  or 
corporation,  association  or  associations,  person 
or  persons,  or  in  any  other  manner,  except  for- 
eign insurance  companies,  banks  and  savings 
institutions,  shall  be  subject  to  and  pay  into 
the  treasury  of  the  Commonwealth  annually  a 
tax  to  be  computed  as  follows,  namely:  if  the 
dividend  or  aividends  made  or  declared  by 
such  company  or  association  as  aforesaid,  dur- 
ing any  year  ending  with  the  first  Monday  of 
November,  amount  to  6  or  more  than  6  per 
centum  upon  the  par  value  of  its  capital  stock, 
then  the  tax  to  be  at  the  rate  of  one  half  mill 
upon  the  capital  stock  for  each  one  per  centum 
of  dividend  so  made  or  declared;  if  no  divi- 
dend be  made  or  declared,  or  if  the  dividend 
or  dividends  made  or  declared  do  not  amount 
to  6  per  centum  upon  the  par  value  of  said 
capital  stock,  then  the  tax  to  be  at  the  rate  of 
three  mills  upon  each  dollar  of  a  valuation  of 
the  said  capital  stock,"  made  in  accordance 
with  the  provisions  of  another  section  of  the 
Act. 

It  was  under  the  authority  of  this  Act  that 
the  taxes  in  question  were  stated  against  the 
Company  by  the  auditor-general  ana  the  state 
treasurer. 

The  court  of  common  pleas  held  that  the 
taxes  could  not  be  lawfully  levied,  for  there 
was  no  other  business  carried  on  by  the  Com- 
pany in  Pennsylvania  except  the  landing  and 
receiving  of  passengers  and  freight,  which  is  a 
part  of  the  commerce  of  the  country  and  pro- 
tected by  the  Constitution  from  the  imposition 
of  burdens  by  state  legislation.  It  therefore 
gave  judgment  in  favor  of  the  Company.  The 
case  being  carried  on  a  writ  of  error  to  the  Su- 
preme Court  of  the  St^te,  the  judgment  was 
reversed  and  judgment  ordered  m  favor  of  the 
Commonwealth  for  the  amount  mentioned. 
To  review  this  latter  judgment  the  case  is 
brought  here. 

Messrs.  John  6.  Johnsoiif  Morton  P. 
Henry,  Geo.  M,  Dallas,  M.  E.  Olinsiead  and 
Samuel  Dickson,  for  plaintiff  in  error: 

The  business  in  which  the  plaintiff  in  error 
was  engaged  was  interstate  transportation  of 
freight  and  passengers,  and  was  therefore  with- 
in uie  protection  of  the  Constitution  of  the 
United  States. 

Guy  V.  Baltimore,  100  U.  S.  434  (bk.  25,  L. 
ed.  743). 

A  foreini  corporation  has  the  same  right  as 
an  individual  to  conduct  everywhere  the  busi- 
ness of  interstate  transportation. 

Paul  V.  Virginia,  8  Wall.  168  (75  U.  8.  bk. 
19,  L.  ed.  857);  Pensacda  Tel.  Go.  v.  W.  U. 
Tel  Co.  96  U.  S.  12  (bk.  24,  L.  ed.  711);  DoyU 
V.  Ins.  Co.  94  U.  S.  544  (bk.  24,  L.  ed.  152); 
TeH.  Co.  V.  Texas,  105  U.  S.  460  (bk.  26,  L  ed 
1067). 

It  is  not  competent  for  the  State  to  tax  di- 
rectly either  the  transportation  or  the  goods  of 
persons  in  transit. 


State  Freight  Tom,  16  Wall.  982  (82  U.  8.  bV 

21,  L.  ed.  146);  SUUe  Tax  on  BaUway  QtomBb- 
ceipts,  15  Wail.  284  (82  U.  8.  bk.  21,  L.  ed. 
164):  Passenger  Oases,  7  How.  283  (48  U.  8.  bk. 
12  ,L.  ed,  702);  OrandaU  v.  Netkida,  6  Wall.  8^ 
(78  U.  8.  bk.  18.  L.  ed.  746);  Bendsrson 
V.  Mayor  of  N.  T.  92  U.  8.  269  (bk.  23.  L. 
ed.  54i3);  Chiy  v.  Baltimore,  supra;  JL  R. 
Co.  V.  Husen,  95  U.  8.  465  (bk.  24,  L.  ed. 
527);  Cooky.  Pennsylvania,  97  U.  8.  666  (bk. 
24,  L.  ed.  1015);  Svoeatt  v.  R.  R.  Co.  ,8  Cliff. 
839;T<jZ.  Co.  v.  Texas,supra:WelUmy.Missouriy 
91  U.  8.  275  (bk.  23.  L.  ed.  347);  Car  Co.  v. 
Nolan,  22  Fed.  Rep.  %19',Woodruffyr.  Parham^ 
8  Wall.  188  (75  U.  S.  bk.  19.  L.  ed.  386);  Can- 
rum  V.  New  Orleans,  20  Wall.  577  (87  U.  8.  bk. 

22,  L.  ed.  All). 

Commercial  intercourse  is  guaranteed  by  the 
Constitution  of  the  United  States.  It  cannot  be 
forbidden  by  any  State  of  the  Union.  All  indi- 
viduals and  corporations  are  entitled  to  da 
everything  which  is  necessary  to  facilitate  thia 
intercourse.  They  do  not  derive  their  righta 
thus  to  facilitate  it  from  any  of  the  States,  and 
are  therefore  not  subject  to  a  tax  because  they 
exercise  it 

Shook  V.  Mfg.  Co.  61  Ind.  520;  Ex  parte  Rob- 
inson, 2  Biss.  309;  Council  Bluffs  v.  R.  R.  Co. 
45  Iowa,  388;  Coal  Co.  v.  Carrigan,  89  N.  J. 
35;  Rays  v.  Steamship  Co.  17  How.  597  (58  U.  8. 
bk.  15.  L.  ed.  264);  Gibbons  v.  Ogden,  9  Wheat 
1;  Broum  v.  Maryland,  12  Wheat.  419  (26  U.  8. 
bk.  6,  L.  ed.  678). 

Messrs.  Robert  Snod^ass»  T^^P^  Atty- 
Gen.  cf  Pennsylvania,  and  Lewis  C.  Gamdy, 
AttyGen.  of  Pennsylvania,  for  defendant  in 
error: 

The  right  of  a  State  to  impose  a  tax  upon  the 
capital  stock  of  a  foreign  railroad,  canal,  ex- 
press, and'other  corporations,  graduated  by  Uie 
extent  to  which  their  franchises  are  exercised 
within  the  State,  cannot  at  this  day  be  success- 
fully controverted. 

Minot  V.  R.  R.  Co.  18  Wall.  206  (86  U.  8.  bk. 
21,  L.  ed.  888). 

"A  public  ferry  is  a  public  highway  of  a  spe- 
cial description, and  its  termini  must  be  in  places 
where  the  public  have  rights,  as  towns  or 
villes,  or  highways  leading  to  towns  or  viUes.** 

Charles  Itiver  Bridge  v.  Warren  Bridge,  11 
Pet.  622  (36jU.  S.  bk.  9.  L.  ed.  853). 

The  business  of  a  ferriage  is  not'  'commerce, 
within  the  meaning  of  the  Federal  Constitution, 
in  the  sense  that  it  must  be  free  from  state  or 
local  authority  and  control. 

A  ferry  may  be  an  instrument  of  commerce. 
It  is  as  much  so,  and  perhaps  in  the  same 
sense,  as  a  bridge,  but  in  anv  case  it  is  at  most 
no  more  than  a  local  aid  or  instrument,  which 
Congress  has  never  undertaken  to  regulate  or 
sontrol. 

The  distinction  was  forcibly  recognized  by 
Mr.  Justice  Field,  in  County  of  Mobue  v.  Kin^ 
baU,  102  U.  8.  702  (bk.  26,  L.  ed.  241). 

That  the  power  to  establish  and  regulate  fer- 
ries as  well  as  other  local  aids  to  commerce 
rests  in  the  State  Legislatures  and  not  in  Con- 
gress, is  well  settled. 

Conway  v.  Taylor's  Ex.  1  Black,  603  (66  U.  3. 
bk.  17.  L.  ed.  191);  People  y.  Babeock,  11  Wend* 
586;  Gibbons  v.  Ogden,  9  Wheat.  1  (22  U.  8.  bk. 
6,  L.  ed.);  State  v.  Freeholders  of  Hudson,  S 
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(67  U.  8.  bk.  14,  L.  ed.  1043J;  Ferry  Uo-  v,  E. 
HI.  Louii.  107  U.  8.  865  (bk.  37,  L.  ed.  4tB). 

FerriM  are  establlsbed  by  tbe  legislative  &u> 
tboiitrf  oftheseverftlStates.  Wltboutsuch  au- 
thority DO  one.  although  he  may  owd  both 
banks  of  a  oavigable  river,  bae  the  right  to  ee- 
labllah  the  ferry. 

Oliarla  River  Bridgd  v.  Warren  Bridge,  11 
Pet.  421  {8fl  U.  8.  bk.  8,  L.  ed.  774);  Slarit  v. 
IKOer,  8  Mo.  470;  TrwteetY.  Talman,  18  111.  27. 

As  a  geographical  fact,  as  each  ferriage  of 
persons  aud  property  Is  made  across  the  entire 
Stream,  this  Company  is  "doing  busioesB  in  this 
Commonwealth"  and  Is  manifestly  within  the 
class  of  corporations  intended  to  be  taxed  by 
oar  lans.  But  It  is  not  merely  within  the  tax- 
ing intention:  it  is  plainly  withia  the  taxing 
power  of  tbe  State.  It  Is  a  foreign  corporation, 
not  strictly  engaged  in  interstate  commerce; 
and  it  is  sufficient  to  say  that  never,  since  the 
decision  of  Bank  of  Augiuia  v.  Enrle,  18  Pet. 
BIft(380.8.bk.  10,  L.ed,  274),  hasit  been  denied 
that  where  a  State  can  restrict  or  control  the 
buelnesa  of  a  corporation  when  transacted 
within  ber  limits,  she  can  tax  such  business  so 
far  as  It  Is  dona  within  her  Jurisdiction  or  can 
exclude  the  corporation  altogether  if  she  so 
deEires. 

See  also  St.  Louit  v.  Ferry  Co.  11  Wall.  423 
(78  D.  8.  bk.  20,  L.  ed.  192). 

It  Is  moreover  to  be  observed  that  the  tax 
here  sought  to  be  imposed  is  not  a  tax  upon  the 
specific  property  of  the  corporation  la  which  Its 
capital  may  be  invested,  it  Is  not  an  attempt 
to  tax  the  ferry  boats  of  this  Company,  nor  is 
It  an  effort  to  tax  a  corporation  In  proportion 
to  the  number  of  ferry  boats  It  owns.  The 
tax  is  not  imposed  either  directly  or  indirectly 
upon  them;  it  Is  not  measured  m  amount  by 
their  numbers ;  it  is  the  same  whether  the  Com- 
pany owns  few  or  many  of  them,  and  Is  un- 
affected by  the  frequency  of  their  use.  It  there- 
fore clashes  with  none  of  the  following  decis- 
ions which  form  part  of  the  Judicial  argument 
against  Its  validity; 

CaniumY.  Nta  Orlean*.  20 Wall.  B77 (87 U.  8. 
bk.  33,  L.  ed.  417);  Tramporlation  Oa.  v.  Wheel. 
ing.  99  U.  8.  278  (bk.  35.  L.  ed.  413);  Morgan 
T.  Parham,  16Wall.  471  (B3tJ.  B.  bk.  31.  L.  ed. 
SOS);  Eayt  v.  Steamthip  Co.  17  How,  599  (5bl 
D.  8.bk.  15,  L.  ed.254);J/uy(v.  Commiteumm-t. 
as  N,  Y.  337;  Pimcnger  C<m\  7  How.  283  (48 
D.  a.bk.i%.h.ed.702y.Almyv.PeopleMliow. 
169«(8S  U.  8.  bk.  16,  L.  ed.  644):  GrandaU  v. 
Xetada.  6  Wall.  8B  (78  U.  8,  bk.  18,  L.  ed.  745). 

It  Isratbera  tax  upon  the  capital  stock  of  the 
corporation,  "not  In  separate  parcels,  as  repre- 
senting distinct  properties,  but  as  a  homogene- 
ous umt,  partaking  of  the  nature  of  person- 
alty," and  taxable  where  Its  corporate  func- 
IlODB  are  exercised  or  its  business  done. 

If  the  business  of  ferriage  is  commerce,  as 
defined  by  CAi^JutfiM  Marshall,  we  concede 
that  any  tax  laid  upon  such  business  which 
comes  within  the  ruHng  of  the  Pauenger  Ctuea 
or  the  SUUe  Freighi  Tax  Cati  or  the  many 
other  cases  Involving  tbe  same  principle,  Is  an 
interference  with  commerce,  and  for  that  rea- 
aon,  unconstitutional. 

Mr.  Jv^ke  Field  delivered  tbe  opinion  of 


its  decision,  stated  thaf  the  sincle  question  pre' 
sented  fur  consideration  was  wnetbcr  the  Com- 
pany did  business  within  tbe  State  of  Pennsyl- 
vania during  the  period  for  which  the  taxes 
were  imposed;  and  It  held  that  it  did  do  busi- 
ness there  because  It  landed  and  received  pas- 
sengers and  freight  at  its  wharf  in  Philadel- 
phia, observing  that  Its  whole  Income  was  de- 
rived from  the  transportation  of  freight  and 
passengers  from  Its  wharf  at  Qloucester  to  Its 
wharf  at  Philadelphia,  and  from  its  wharf  at 
Philadelphia  to  lis  wharf  at  Gloucester;  that  at 
each  of  these  points  its  main  bueinesa — namely: 
tbe  receipt  and  landing  of  frdght  and  passen- 
gers— was  transacted;  that  for  such  busmess  it 
was  dependent  as  much  upon  the  one  place  as 
upon  the  other;  that,  as  it  could  bold  the 
wharf  at  Gloucester,  which  it  owned  in  fee. 


could  hold  by  Tease  the  one  In  Philadelphia 
only  by  the  Implied  consent  of  the  Legislature 
of  tbe  Commonwealth;  and  that  therefore  it 
"was  dependent  equally,  not  only  for  its  busi- 
ness, but  Its  power  to  do  that  business,  upon 
both  States,  and  might  therefore  be  taxed  by 
both."    88  Pa.  St.  106,116. 


receiving  passengers  and  freight  at  the  wharf 
in  Philadelphia  Is  a  necessary  Incident  to — In- 
deed, is  a  part  of — their  transporiatlon  across 
the  Delaware  River  from  New  Jersey.  With- 
out it  that  transportation  would  be  impossible. 
Transportation  Implies  tbe  taking  up  of  pi;r- 
sons  or  property  at  some  point  and  putting 
them  down  at  another.  A  tax,  therefore,  upott 
such  receiving  and  landing  of  passengers  and 
freight  Is  a  tax  upon  their  transportation,  that 
is,  upon  the  commerce  between  tbe  two  Slates 
involved  In  such  transportation. 

It  matters  notthat  the  transportation  Is  made 
in  ferry  boats  which  pass  between  the  Stales 
every  hour  of  tbe  day.    The  means  of  traus- 

Sortation  of  persons  and  freight  between  the 
tatesdoesnotchangethecharaclerof  the  busi- 
ness as  one  of  commerce,  nor  does  the  rime  with- 
in which  the  distance  iKtween  the  States  may  be 
traversed.  Commerce  among  the  Stales  con- 
sists of  Intercourse  and  traffic  between  their 
citizens,  and  Includes  the  transportation  of 
persons  aud  propeity  and  the  navigation  of 
public  waters  for  that  purpose  as  well  as  tbe 
purchase,  sale  and  exchange  of  commodities. 
The  power  to  regulate  that  commerce,  as  well 
as  commerce  with  foreign  Nations,  vested  in 
Congress  Is  the  power  to  prescribe  the  rules  by 
which  it  shall  be  governed — that  is,  the  condi- 
tions upon  which  it  shall  be  conducted;  to  de- 
termine when  It  shall  be  tree,  and  when  sub- 
ject to  duties  or  other  exactions.  Tbe  power 
also  embraces  within  Its  control  all  the  instru- 
mentalities  by  which  that  commerce  may  be 


fore,  upon  which  the  power  may  be  exerted 
are  of  infinite  varietv.  While  with  reference 
to  some  of  them, which  are  local  and  limited  in 
their  nature  or  sphere  of  operation,  tbe  States 
may  prescribe  regulations  until  Congress  Id- 
lervenes  and  assumes  control  of  them,  yet, 
when  they  are  national  in  their  character  and 
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require  uniformity  of  regulation  affecting  alike 
all  the  States,  the  poweFof  Congress  is  exclus- 
ive. Necessarily  that  power  alone  can  pre- 
scribe regulations  which  are  to  govern  the 
whole  country.  And  it  needs  no  argument  to 
show  that  the  commerce  with  foreign  Nations 
and  between  the  States,  which  consists  in  the 
transportation  of  persons  and  property  between 
them  is  a  subject  of  national  character  and  re- 
quires uniformity  of  regulation.  Congress 
alone,  therefore,  can  deal  with  such  transporta- 
tion; its  nonaction  is  a  declaration  that  it  shall 
remain  free  from  burdens  imposed  by  state 
legislation.  Otherwise  there  would  be  no  pro- 
tection against  conflicting  regulations  of  differ- 
ent States,  each  legislating  in  favor  of  its  own 
citizens  and  products  and  against  those  of 
other  States.  It  was  from  apprehension  of 
such  conflicting  and  discriminating  state  legis- 
lation, and  to  secure  uniformity  of  regulation, 
that  the  the  power  to  regulate  commerce  with 
foreign  Nations  and  among  the  States  was 
Tested  in  Congress. 

Nor  does  it  make  anv  difference  whether 
such  conmierce  is  carried  on  hj  individuals  or 
by  corporations.  Wdton  v.  Maeouri^  91  U.  S. 
275  [Bk.  28  L.  ed.  847];  Mobile  Co.  v.  KimbaU, 
102  U.  S.  691  HBk.  26,  L.  ed.  288].  As  was 
jmid  in  PmU  y,  Virginia,  at  the  time  of  the 
formation  of  the  Constitution  a  large  part  of 
the  commerce  of  the  world  was  carried  on  by 
corporations;  and  the  East  India  Company,  the 
Hudson's  Bay  Company,  the  Hamburgh  Com- 
pany, the  Levant  Company,  and  the  Virginia 
Company  were  mentioned  as  amons  the  cor- 
porations which,  from  the  extent  or  their  op- 
erations, had  be&<»me  celebrated  throughout 
the  commercial  world.  8  Wall.  168  [75  U.  S. 
bk.  19,  L.  ed.  857] .  The  grant  of  power  is 
general  in  its  terms,  making  no  reference  to 
the  agencies  by  which  commerce  may  be  car- 
ried on.  It  includes  commerce  by  whomso- 
ever conducted,  whether  by  individuals  or  bv 
corporations.  At  the  present  di^y  nearly  all 
enterprises  of  a  commercial  character  requir- 
ing for  their  successful  management  large  ex- 
penditures of  money  are  conoucted  by  corpo- 
rations. The  usual  means  of  transportation 
on  the  public  waters  where  expedition  is  de- 
sired are  vessels  propelled  by  steam;  and  the 
ownership  of  a  line  of  such  vessels  generally 
requires  an  expenditure  exceeding  the  re- 
sources of  single  individuals.  Except  in  rare 
instances  It  is  only  by  associated  capital,  fur- 
nished by  persons  united  in  corporations,  that 
the  requisite  means  are  provided  for  such  ex- 
penditures. 

As  to  the  second  reason  given  to  the  decision 
below — that  the  Company  could  not  lease  its 
wharf  in  Philadelphia  except  by  the  implied 
consent  of  the  Legislature  of  the  Common- 
wealth, and  thus  is  dependent  upon  the  Com- 
monwealth to  do  its  business,  and  therefore 
can  be  taxed  there — it  may  be  answered  that 
no  foreign  or  interstate  commerce  can  be  car- 
ried on  with  the  citizens  of  a  State  without 
the  use  of  a  wharf  or  other  place  within  its 
limits  on  which  passengers  and  freight  can  be 
landed  and  received;  and  the  existence  of 
power  in  a  State  to  impose  a  tax  upon  the  cap- 
ital of  all  corporations  engaged  in  foreign  or 
interstate  commerce  for  the  use  of  such  places 
would  be  inconsistent  with  and  entirely  sub- 
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versive  of  the  power  vested  in  Congress  over 
such  commerce.  Nearly  all  the  lines  of  steam- 
ships and  of  sailing  vessels  between  the  United 
States  and  England,  France,  Germany  and 
other  countries  of  Europe,  and  between  the 
United  States  and  South  America,  are  owned 
by  corporations;  and,  if  by  reason  of  landing 
or  receiving  passengers  and  freight  at  wharves 
or  other  places  in  a  State,  they  can  be  taxed 
by  the  State  on  their  capital  stock  on  the 
ground  that  they  are  thereby  doing  business 
within  her  limits  the  taxes  which  may  be  im- 
posed may  embarrass,  impede  and  even  de- 
stroy such  commerce  with  the  citizens  of  the 
State.  If  such  a  tax  can  be  levied  at  all  its 
amount  will  rest  in  the  discretion  of  the  State. 
It  is  idle  to  say  that  the  interests  of  jthe  State 
would  prevent  oppressive  taxation.  Those 
engaged  in  foreign  and  interstate  commerce 
are  not  bound  to  trust  to  its  moderation  In 
that  respect;  they  require  security.  And  they 
may  rely  on  the  power  of  Congress  to  prevent 
any  interference  by  the  State  until  the  act  of 
commerce — the  transportation  of  passengers 
and  freight — is  completed.  The  only  intener- 
ence  of  Uie  State  with  the  landing  and  receiv- 
ing of  passengers  and  freight  which  is  permis- 
sible is  confined  to  such  measures  as  will  pre- 
vent confusion  among  the  vessels,  and  collision 
between  them,  insure  the  safety  and  conven- 
ience, and  facilitate  the  discharge  or  receipt  of 
their  passengers  and  freight,  which  fiUl  under 
the  general  head  of  port  regulations,  of  which 
we  snail  presently  speak. 

It  is  true  that  the  property  of  corporations 
en^ged  in  foreign  or  interstate  commerce,  as 
well  as  the  property  of  corporations  engaged 
in  other  business,  u  sublect  to  state  taxation, 
provided  always  it  be  within  the  jurisdiction 
of  the  State.  As  said  by  Chief  Justice  Marshall 
in  MeCuUoch  v.  Maryland,  4  Wheat.  429  (17 
U.  S.  bk.  4,  L.ed.607),*'All  subjects  over  which 
the  sovereign  po»er  of  a  State  extends  are  ob- 
jects of  taxation;  but  those  over  which  it  does 
not  extend  are,  upon  the  soundest  principles, 
exempt  from  taxation.  This  proposition  may 
also  bepronounced  self  evident." 

In  Hays  v.  Pcufiflo  Mail  Steamship  Co,  17 
How.  596  [58  U.  S.  bk.  15,  L.  ed.  254],  the  de- 
fendant, a  corporation  of  New  York,  owned 
steam  vessels  employed  in  the  transportation  of 
passengers  and  freight  between  New  York  and 
San  Francisco  and  between  New  York  and 
different  ports  in  Oregon,  which  were  registered 
in  New  York,  The  principal  office  of  the  com- 
pany for  transacting  its  business  was  also  in 
New  York,  though  for  its  better  management 
agencies  were  established  in  Panama  and  in 
San  Francisco.  It  had  a  naval  dock  and  ship 
yard  at  Benicia,  in  California,  for  furnishing 
and  repairing  its  steamers.  On  their  arri  val  at 
the  Port  of  San  Francisco  they  remained  only 
long  enough  to  land  their  passen^rs.  mail  and 
freight,  which  was  usually  done  m  a  day,  and 
then  proceeded  to  Benicia,  where  they  remained 
for  repairs  and  refitting  until  the  commence- 
ment of  the  next  voyage,  which  was  generally 
some  ten  or  twelve  days.  It  was  heloT  that  the 
vessels  were  not  subject  to  taxation  in  Califor- 
nia, as  they  were  only  temporarily  there  while 
engaged  in  lawful  trade  and  commerce;  that 
their  situs  was  at  their  home  port,  where  their 
owners  were  liable  to  be  taxed  for  the  capital 


lo85. 


Gloucestsb  Febbt  Co.  v.  Commonwealth  op  Pa. 


887 


invested.  The  court,  in  giving  its  decision, 
said  that  the  ships  are  "engaged  Id  the  business 
and  commerce  of  the  country,  upon  the  high- 
way of  nations,  touching  at  such  ports  and 
places  as  these  great  interests  demand,  and 
wliich  holdout  to  the  owners  sufficient  induce- 
ments by  the  profits  realized  or  expected  to  be 
realized.  And  so  far  as  respects  the  ports  and 
harbors  within  the  United  States  they  are  en- 
tered and  cargoes  discharged  or  laden  on  board 
independently  of  any  control  over  them,  except 
as  it  respects  such  municipal  and  sanitary  regu- 
lations of  the  local  authorities  as  are  not  In- 
consistent with  the  Constitution  and  laws  of 
the  General  €k>yemment,  to  which  belongs  the 
regulation  of  commerce  with  foreign  Nations 
and  between  the  States.  Now  it  &  quite  ap- 
parent that  if  the  State  of  California  possessed 
the  authority  to  impose  the  tax  in  question, 
any  other  State  in  the  Union  into  the  ports  of 
which  the  vessels  entered  in  the  prosecution  of 
their  trade  and  business,  might  also  impose  a 
like  tax.'* 

In  M&rgcm  v.  Parham,  16  Wall.  471  [83  U. 
8.  bk.  21,  L.  ed.  808],  it  was  held  that  a  vessel 
registered  in  New  York  was  not  subject  to  taxa- 
tion in  Alabama,  though  engaged  in  commerce 
as  one  of  a  regular  line  of  steamer^  between 
Mobile  in  that  State  and  New  Orleans  in  Louisi- 
ana. In  rendering  the  decision  it  was  said: 
*'It  is  the  opinion  of  the  court  that  the  State  of 
Alabama  had  no  Jurisdiction  over  this  vessel 
for  the  purpose  of  taxation,  for  the  reason  that 
it  had  not  become  incorporated  into  the  per- 
sonal property  of  that  State,  but  was  there  tem- 
porarily only  and  that  it  was  engaeed  in  law- 
ful commerce  between  the  States,  with  its  situs 
at  the  home  port  of  New  York,  where  it  be- 
longed and  where  its  owner  was  liable  to  be 
taxed  for  its  value,"  referring  to  the  case  of 
Hays  V.  Pacific  MaU  StcamMp  Co.,  as  decisive 
of  the  case;  and  adding:  '*The  jurisdiction  of 
this  court  over  the  presoit  case,  as  in  the  case 
of  Hay%  V.  Tht  Padfie  MaU  Steamship  Com- 
pany, arises  from  the  facts,  first^  that  the  prop- 
erty had  not  become  blended  with  the  business 
and  commerce  of  Alabama,  but  remained  legal- 
ly of  and  as  in  New  York;  and  secondly,  that 
the  vessel  was  lawfully  engaged  in  the  inter- 
state trade  over  the  public  waters.  It  is  in  law 
as  if  the  vessel  had  never  before  been  within 
the  Port  of  Mobile,  but,  touching  there  on  a 
single  occasion  when  engaged  in  tne  interstate 
trade,  had  been  subjected  to  a  tax  as  personal 
property  of  that  city.  Within  the  authorities 
it  is  an  interference  with  the  commerce  of  the 
country  not  permitted  to  the  States." 

InSt.  I/muY.  Ferry  Co,  11  WaU.428r78U. 
8.  bk.  20,  L.  ed.  192],  the  company  was  incor- 
porated t^  Ulinois  to  run  a  feny  from  a  place 
opposite  St.  Louis  to  that  city  across  the  Mis- 
sissippL  It  had  its  principal  place  of  business 
in  St.  Louis,  in  which  its  chief  officers  resided, 
and  there  the  business  meetings  of  its  directors 
were  held.  Its  engineers  and  subordinate  offi- 
cers resided  in  Illinois,  where  its  real  estate  was 
situated.  Its  ferry  boats  when  not  In  use 
were  laid  up  in  Illinois  and  forbidden  to  remain 
at  the  wharf  in  St.  Louis.  It  paid  a  ferry  li- 
cense to  St.  Louis  and  a  wharfage  tax  for  the 
use  of  its  wharf  there.  In  addition  to  these 
changes  the  city  authorities  assessed  a  tax  on  the 
company  for  the  value  of  the  boats  as  property 
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mthin  the  city,  all  property  within  it  being 
taxable  under  a  statute  of  the  State.  The  court 
held  that  the  tax  was  illegally  levied,  as  the 
boats  were  not  property  within  the  city,  and 
said:  "Where  there  is  iurisdiction  neither  as 
to  person  nor  property  the  imposition  of  a  tax 
would  be  vUfra  vires  and  void.  If  the  Legisla- 
ture of  a  State  should  enact  that  the  citizens  or 
property  of  another  State  or  country  should  be 
taxed  in  the  same  manner  as  the  persons  or 
property  within  its  own  limits  and  subject  to 
its  authority,  or  in  any  other  manner  whatso- 
ever, such  a  law  would  be  as  much  a  nullity  as 
if  in  conflict  with  the  most  explicit  constitu- 
tional inhibition.  Jurisdiction  is  as  necessary 
to  valid  legislative  as  to  valid  judicial  action. 

In  B.  R,  Co.  V.  Pennsylvania,  16  Wall.  300 
[82  U.  S.  bk.  21,  L.  ed.  179],  sometimes  called 
Case  of  State  Tax  on  Foreign  h>eild  Bonds,^  which 
was  brought  here  on  a  writ  of  error  to  the 
Supreme  Court  of  the  State,  this  court  said 
that  "The  power  of  taication,  however  vast  and 
searching  in  its  extent,  is  necessarilv  limited  to 
subjects  within  the  jurisdiction  of  the  State. 
These  subjects  are  persons,  property  and  busi- 
ness.*' This  proposition  would  seem,  as  stated 
by  Chief  Justice  Marshall,  to  be  self  evident,  and 
no  force  of  expression  could  add  to  its  manifest 
truth. 

In  the  recent  case  of  Pennsylvania  v.  Stand- 
ard Oa  Co.  101  Pa.  119,  the  liability  of  for- 
^eign  corporations  doing  business  within  that 
State  is  elaborately  considered  by  its  Supreme 
Court.  The  corporation  was  doing  business 
there,  and  it  was  contended  on  the  part  of  the 
Commonwealth  that  the  tax  should  be  im- 
posed upon  all  of  the  capital  stock  of  the  com- 
pany;  while  on  the  other  side  it  was  ur^ed  that 
only  so  much  of  the  stock  was  intended  by  the 
statute  to  be  taxed,  as  was  represented  by  prop 
erty  of  the  company  invested  and  usea  in  the 
State.  In  giving  its  decision  the  court  said  that 
it  had  been  repeatedly  decided  and  was  settled 
law  that  a  tax  upon  the  capital  stock  of  a  com 
pany  is  a  tax  upon  its  property  and  assets  (cit- 
ing to  that  effect  a  large  number  of  decisions); 
that  it  was  undoubtedly  competent  for  the 
Legislature  to  lay  a  franchise  or  license  tax  upon 
foreign  corporations  for  the  privilege  of  doing 
business  within  the  State,  but  that  the  tax  iu 
that  case  was  in  no  sense  a  license  tax;  that  the 
State  had  never  granted  a  license  to  the  Stand- 
ard Oil  Company  to  do  business  there,  but 
merely  taxed  its  property — that  is,  its  capital 
stock — to  the  extent  that  it  brought  such  prop- 
erty within  its  borders  in  the  transaction  of  its 
business;  that  the  position  of  the  Common- 
wealth— that  a  foreign  corporation  entering  the 
State  to  do  business  brought  its  entire  capital — 
was  ingenious  but  unsound;  that  it  was  a  fun- 
damental principal  that  in  order  to  be  taxed 
the  person  must  have  a  domicil  in  the  State, 
and  the  State  must  have  a  situs  therein;  that 
persons  and  property  in  transitu  could  not  be 
taxed;  that  the  domicil  of  a  corporation  was  in 
the  State  of  its  origin,  and  it  could  not  emi- 
grate to  another  sovereignty;  that  the  domicil 
of  the  Standard  Oil  Company  was  in  Ohio,  and 
when  it  sent  its  agents  into  the  State  to  trans- 
act business  it  no  more  entered  the  State  in 
point  of  fact  than  anv  other  foreign  corpora- 
tion, firm  or  individual  who  sent  an  agent 
there  to  open  an  office  or  branch  house,  nor 
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brought  its  capital  there  constructiyely,  that 
it  would  be  as  reasonable  to  assume  that  a 
business  firm  in  Ohio  brought  its  entire  capital 
there  because  It  sent  its  agent  to  establish  a 
branch  of  its  business,  as  to  hold  that  the 
Standard  Oil  Company  by  employing  certain 
persons  in  the  State  to  transact  a  portion  of  its 
business  thereby  brought  all  its  property  or 
capital  stock  within  the  jurisdiction  of  the 
State;  that  there  was  neither  reason  nor  au- 
thority for  such  a  proposition;  that  the  com- 
pany was  taxable  onl^  to  the  extent  that  it 
brought  its  property  within  the  State;  and  that 
its  capital  stock,  as  mentioned  in  the  Act  of 
the  Legislature,  must  be  construed  to  mean  so 
much  of  the  capital  stock  as  was  measured  by 
the  property  actually  brought  within  the  State 
by  the  company  in  the  transaction  of  its  busi- 
ness. The  justice  who  delivered  the  opinion 
of  the  court  added,  speaking  for  himself,  that 
he  conceded  the  power  of  the  Commonwealth 
to  exclude  foreign  corporations  altogether  from 
her  borders,  or  to  impose  a  license  tax  so 
heavy  as  to  amount  to  the  same  thing;  but  he 
denied,  great  and  searching  as  her  taxing 
power  is,  that  she  could  tax  either  persons  or 
property  not  within  her  jurisdiction.  "A  for- 
eign corporation,"  he  said,  '*has  no  domicil 
here  and  can  have  none;  hence,  it  cannot  be 
said  to  draw  to  itself  the  constructive  posses- 
sion of  its  property  located  elsewhere.  There 
kvre  a  large  number  of  foreign  insurance  com- 
panies doing  business  here  under  license  from 
the  State.  Some  of  them  have  a  very  large 
capital.  It  is  usually  invested  at  the  domicil 
of  the  company.  If  the  position  of  the  Com- 
monwealth is  correct,  she  can  tax  the  entire 
property  of  the  Royal  Insurance  Company,  al- 
though the  same  is  located  almost  wholly  in 
England,  or  the  assets  of  the  New  York  Mut- 
ual, located  in  New  York." 

Under  this  decision  there  is  no  property  held 
by  the  Gloucester  Ferry  Company  which  can 
be  the  subject  of  taxation  in  Pennsylvania,  ex- 
cept the  lease  of  the  wharf  in  that  State. 
Whether  that  wharf  is  taxed  to  the  owner  or 
to  the  lessee  it  matters  not,  for  no  question 
here  is  involved  in  such  taxation.  It  is  admit- 
ted that  it  could  be  taxed  by  the  State  accord- 
ing to  its  appraised  value.  The  ferry  boats  of 
the  Company  are  registered  at  the  Port  of 
Camden  in  New  Jersey,  and  according  to  the 
decisions  in  Hays  v.  Steamship  Co.  and  in  Mor- 
gan V.  Pwrham[mpra\  they  can  be  taxed  only 
at  their  home  port.  According  to  the  decision 
in  the  Standard  Oil  Company  Case,  and  by  the 
general  law  on  the  subject  the  Company  has 
no  domicil  in  Pennsylvania,  and  its  capital 
stock  representing  its  property  is  held  outside 
of  its  limits.  It  is  solely,  therefore,  for  the 
business  of  the  Company  in  landing  and  re- 
ceiving passengers  at  the  wharf  in  Philadelphia 
that  the  tax  is  laid;  and  that  business,  as  al- 
ready said,  is  an  essential  part  of  the  trans- 
portation between  the  States  of  New  Jersey 
and  Pennsylvania,  which  Is  itself  interstate 
commerce.  While  it  is  conceded  that  the 
property  in  a  State  belonging  to  a  foreign  cor- 
poration engaged  in  foreign  or  interstate  com- 
merce may  be  taxed  equally  with  like  prop- 
erty of  a  domestic  cori>oration  engaged  in  that 
business,  we  are  clear  that  a  tax  or  other  bur- 
den imposed  on  the  property  of  either  corpora- 


tion because  it  Is  used  to  carry  on  that  com- 
merce, or  upon  the  transportation  of  persons  or 
property,  or  for  the  navigation  of  the  pub- 
lic waters  over  which  the  transportation  is 
made,  is  invalid  and  void  as  an  interference 
with  and  an  obstruction  of  the  power  of  Con- 

fress  in  the  regulation  of  such  commerce, 
'his  proposition  is  supported  by  many  adjudi- 
cations. Thus,  in  Gibbons  v.  Ogden,  the  earliest 
and  leading  case  upon  the  commercial  power 
of  Congress,  it  was  held  that  the  Acts  of  New 
York  giving  to  Livingston  and  Fulton  the  ex- 
clusive right,  for  a  certain  number  of  years,  to 
navigate  all  the  waters  within  its  jurisdiction 
with  vessels  propelled  by  steam,  were  uncon- 
stitutional and  void.  Making  the  navigation 
of  those  waters  subject  to  a  license  of  the 
grantee  of  the  State — that  is,  to  such  a  tax  or 
other  burden  as  they  might  levy — was  an  ob- 
struction to  commerce  between  the  States  and 
in  conflict  with  the  laws  of  Congress  respect- 
ing the  coasting  trade.  9  Wheat.  1.  Al- 
though the  sole  point  in  judgment  was  whether 
the  State  could  regulate  commerce  on  her 
waters  in  the  face  of  such  legislation  by  Con- 
gress, yet  the  argument  of  the  court  was  that 
such  attempted  control  of  the  navigable  waters 
of  the  State  was  an  encroachment  upon  the 
power  of  Congress  independently  of  that  legis- 
lation. 

In  Steamship  Go.  v.  P&rt  Wardens,  6  Wall.  81 
[73  U.  S.  bk.  18,  L.  ed.  749],  it  was  held  that 
a  Statute  of  Louisiana  declaring  that  the  mas- 
ter and  wardens  of  the  Port  of  New  Orleans 
should  be  entitled  to  demand  and  receive,  in 
addition  to  other  fees,  the  sum  of  $5  for  every 
vessel  arriving  at  that  port,  whether  called  on 
to  perform  any  service  or  not,  was  unconstitu- 
tional and  void,  as  imposing  a  burden  upon 
commerce,  both  interstate  and  foreign.  The 
exaction  was  in  effect  a  tax  for  entering  the 
port — that  is,  for  the  navigation  of  its  waters. 
The  control  of  the  navigable  waters  of  the 
port,  and  of  all  public  waters  constituting 
channels  of  communication  between  the  States 
and  foreign  countries,  is  embraced  within  the 
commercial  power  of  Congress,  and  equally 
beyond  the  interference  of  the  States.  It  was 
claimed  that  the  tax  was  for  compensation  to 
the  master  and  wardens  for  the  performance 
of  certain  duties  required  of  them,  and  that 
the  law  for  its  collection  stood,  therefore,  on 
the  same  constitutional  grounds  as  the  laws 
authorizing  the  collection  of  pilotage;  but  the 
court  answered  that  no  Acts  of  Congress  rec- 
ognize such  laws  as  that  of  Louisiana  as  proper 
and  beneficial  regulations,  while  state  laws  in 
respect  to  pilotage  are  thus  recognized.  The 
court  also  added  that  the  ri^ht  to  recover  pilot- 
age and  half  pilotage  prescnbed  by  State  legis- 
lation rested  not  only  upon  state  laws  but 
upon  contract,  observing  that  pilotage  was 
compensation  for  services  performed,  and  half 
pilotage  was  compensation  for  services  which 
a  pilot  had  put  himself  in  readiness  to  perform 
by  labor,  risk  and  cost,  and  had  offered  to  per- 
form; while  in  the  case  in  Louisiana  the  state 
law  subjected  the  vessel  to  the  demand  of  the 
master  and  wardens  whether  called  upon  to 
perform  any  service  or  not.  The  case  there- 
lore  was  simply  one  of  a  tax  imposed  upon 
the  vessel  for  the  navigation  of  the  public  wa- 
ters of  the  State,  and  as  such  was  a  regulation 
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tent  ground  shall  be  covered  by  those  direc- 
tions, the  exercise  of  state  power  is  excluded. 
Congress  may  establish  police  regulations,  as 
well  as  the  States  confinine  their  operations  to 
the  subjects  over  which  it  Is  given  control  by 
the  Constitution;  but  as  the  general  police 
power  can  better  be  exercised  under  the  pro- 
visions  of  the  local  authority,  and  mischiefs  are 
not  likely  to  spring  therefrom  so  long  as  the 
power  to  arrest  collision  resides  in  the  National 
Congress,  the  regulations  which  are  made  by 
Congress  rdo  not  often  exclude  the  establish- 
ment of  others  by  the  State  covering  very  many 
particulars."    Cooley,  Const.  Lim.  782. 

The  power  of  the  States  to  regulate  matters 
of  internal  police  includes  the  establishment  of 
ferries  as  well  as  the  construction  of  roads  and 
bridges.  In  Gibbons  v.  Ogden  [9  Wheat.  203], 
Ohm  Justice  Marshall  said  that  laws  respecting 
ferries,  as  well  as  inspection  laws,  quarantine 
laws,  health  laws,  regulating  the  internal  com- 
merce of  the  States,  are  component  parts  of  an 
immense  mass  of  legislation,  embracing  every- 
thing within  the  limits  of  a  State  not  surren- 
dered to  the  Ckneral  Government;  but  in  this 
language  he  plainly  refers  to  ferries  entirely 
within  the  State,  and  not  to  ferries  transport- 
ing padsenc^ers  and  freight  between  the  States 
and  a  foreign  country;  for  the  power  vested 
in  CoDi,  ess,  he  says,  comprehends  every 
species  of  commercial  intercourse  between  the 
United  States  and  foreign  countries.  No  sort 
of  trade,  he  adds,  can  be  carried  on  between 
this  country  and  another  to  which  the  power 
does  not  extend;  and  what  is  true  oi  for- 
eign commerce  is  also  true  of  commerce  be- 
tween States  over  the  waters  separating  them. 
Ferries  between  one  of  the  States  and  a  foreign 
country  cannot  be  deemed,  therefore,  beyond 
the  control  of  Congress  under  the  commercial 
power.  They  are  necessarUy  governed  by  its 
legislation  on  the  importation  and  exportation 
of  merchandise  and  immigration  of  foreign- 
ers—that is,  are  subject  to  its  regulation  in  that 
respect;  and  if  they  are  not  beyond  the  control 
of  the  commercial  power  of  Congress,  neither 
are  ferries  over  waters  separating  States.  Con- 
fess has  passed  various  laws  respecting  such 
mtemational  and  interstate  ferries,  the  validity 
of  which  is  not  open  to  question.  It  has  pro- 
vided that  vessels  used  exclusively  as  ferry 
boats,  carryins;  passengers,  baggage  and  mer- 
chandise, shall  not  be  required  to  enter  and 
clear,  nor  shall  their  masters  be  required  to  pre- 
sent manifests,  or  to  pay  entrance  or  clearance 
fees,  or  fees  for  receiving  or  certifving  mani- 
fests; "but  they  shall,  upon  arrival  in  the 
United  States,  lie  required  to  report  such  bag- 
gage and  merchandise  to  the  proper  officer  of 
the  customs,  according  to  law";  R.  8.  §  2792; 
that  the  lights  for  ferry  boats  shall  be  regulat- 
ed by  such  rules  as  the  board  of  supervising 
inspectors  of  steam  vessels  shall  prescribe;  R 
S.  §  4233,  Rule  7;  that  any  foreign  railroad 
company  or  corporation  whose  road  enters 
the  United  States  by  means  of  a  ferry  or  tu|^ 
boat,  may  own  such  boat,  and  that  it  shall 
be  subject  to  no  other  or  different  restrictions 
or  reflations  in  such  employment  than  if 
owned  by  a  citizen  of  the  United  States  (R.  S. 
§  4870);  that  the  hull  and  boilers  of  every  ferry 
boat  piopelled  by  steam  shall  be  inspected,  and 


provisions  of  law  for  the  better  security  of  life» 
which  may  be  applicable  to  them,  snail,  by 
regulations  of  the  supervising  inspectors,  be 
required  to  be  complied  with  before  a  certifi- 
cate of  inspection  be  granted;  and  that  thev 
shall  not  be  navigated  without  a  licensed  engi- 
neer and  a  licensed  pilot.   R  S.  §  4426. 

It  is  true  that  from  the  earliest  period  in  the 
history  of  the  government  the  States  have  au- 
thorized and  regulated  ferries  not  only  over 
waters  entirely  within  their  limits,  but  over 
waters  separating  Uiem ;  and  it  may  be  conceded 
that  in  many  respects  the  States  con  more  ad- 
vantageously manage  such  interstate  ferries 
than  the  General  Government;  and  that  the 
privilege  of  keeping  a  ferry,  with  a  right  to  take 
toll  for  passengers  and  freight,  is  a  franchise 
grantable  by  the  State,  to  bo  exercised  within 
such  limits  and  under  such  regulations  as  may 
be  required  for  the  safety,  comfort  and  con- 
venience of  the  public.  Still,  the  fact  remains 
that  such  a  ferry  is  a  means — and  a  necessary 
means — of  commercial  intercourse  between  the 
States  bordering  on  their  dividing  waters;  and 
it  must  therefore  be  conducted  ^thout  the  im- 
position by  the  States  of  taxes  or  other  burdens 
upon  the  commerce  between  them.  Freedom 
from  such  imposition  does  not  of  course  im- 
ply exemption  from  reasonable  charges  as  com- 
pensation for  the  carriage  of  persons,  in  the 
way  of  tolls  or  fares,  or  from  the  ordinary  taxa- 
tion to  which  other  property  is  subjected,  any 
more  than  like  freedom  of  transportation  on 
land  implies  such  exemption.  Reasonable 
charges  for  the  use  of  property  either  on  water 
or  land  are  not  an  interference  with  the  freedom 
of  transportation  between  the  States  secured 
under  the  commercial  power  of  Congress. 
Packet  Oo,  v  Keokuk,  96  U.  S.  80  [Bk.  §4,  L. 
ed.  377];  Packet  Oo.  v.  8t.  Louis,  100  U.  8.  423 
[Bk.  25,  L.  ed.  6881;  Vicksimrg  v.  TMn,  Id. 
430  [Id.  690];  Pa4iket  Oo,  v.  OaOettstmrg,  105 
U.  S.  659  [Bk.  26,  L.  ed.  1170];  Transporta- 
turn  Oo.  V.  Park&rslmrg,  107  U.  S.  691  [Bk.  27, 
L.  ed.  584]. 

That  freedom  implies  exemption  from 
charges  other  than  such  as  are  imposed  by  way 
of  compensation  for  the  use  of  the  property  em- 
ployed, or  for  facilities  afforded  for  its  use, 
or  as  ordinary  taxes  upon  the  value  of  the  prop- 
erty. How  conflicting  legislation  of  tho.  two 
States  on  the  subiect  of  terries  on  waters  di- 
viding; them  is  to  be  met  and  treated  is  not  a 
question  before  us  for  consideraUon.  Penn- 
sylvania has  never  attempted  to  exercise  iu 
power  of  establishing  and  regulating  ferries 
across  the  Delaware  River.  Anyone,  so  far 
as  her  laws  are  concerned,  is  free,  as  we  are 
informed,  to  establish  such  ferries  as  he  may 
choose.  J^o  license  fee  is  exacted  from  ferry 
keepers.  She  merely  exercises  the  right  to 
designate  the  places  of  landing  as  she  does  the 
places  of  landing  for  all  vessels  engaged  in 
commerce.  The  question,  therefore,  respect- 
ing the  tax  in  the  present  case  is  not  compli- 
cated by  any  action  of  that  State  concerning 
ferries.  However  great  her  power,  no  legisla- 
tion on  her  part  can  impose  a  tax  on  that  por- 
tion of  interstate  commerce  which  is  involved 
in  the  transportation  of  persons  and  freight, 
whatever  be  the  instrumentality  by  which  It  is 
carried  on. 
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It  follows  that  upon  the  case  stated  the  tax 
imoosed  upon  the  Feny  Company  was  illegal 
ana  7oid.    The  judgme-nt  of  the  Supreme  Court 


of  the  State  of  Penneylvarua  must  therefore  here- 
versed,  and  the  cause  remanded  for  further  pro- 
ceedings in  oonfoTmiiy  with  this  opinion. 


THE  INTERSTATE  COMMERCE  COMMISSION. 


BOSTON  CHAMBER  OF  COMMERCE 

V. 

LAKE  SHORE  &  MICHIGAN  SOUTHERN 
R.  CO.;  New  York  Central  &  Hudson  Riv- 
er R.  R.  Co. ;  and  Boston  <&  Albany  R.  R. 
Co.* 

(Filed  July  23, 1887.) 

PETITION  charging  discrimination  asagainst 
Boston  in  favor  of  New  York,  in  rates  from 
Chicago. 

To  the  Honorable,  The  Interstate  Commerce 
Commission: 

Respectfully  represents  your  petitioner  as 
follows: 

1.  That  it  is  a  corporation  duly  established 
under  Uie  laws  of  the  Commonwealth  of  Mas- 
sachusetts, and  is  a  mercantile  society  or  asso- 
ciation located  at  Boston,  in  said  Common- 
wealth, and  that  its  membership  consists  of 
merchants  engaged  in  carrying  on  the  flour, 
grain,  provision,  produce,  and  other  branches 
of  business  in  said  Boston. 

2.  That  the  respondent,  the  Lake  Shore  & 
3Iichigan  Southern  Railway  Company,  is  a 
railway  company  duly  incorporated  under  the 
laws  of  the  State  of  Illinois,  Indiana,  Ohio, 
Pennsylvania,  and  New  York;  and  owning 
and  operating  a  railroad  which  runs  through 
the  said  several  States,  from  its  western  termi- 
nus at  Chicago,  in  the  State  of  Illinois,  to  its 
eastern  terminus  at  Buffalo,  in  the  State  of  New 
York. 

That  the  respondent,  the  New  York  Central 
&  Hudson  River  Railroad  Company,  is  a  rail- 
road company  dulv  incorporated  uader  the 
laws  of  the  State  of  New  York,  and  owning 
and  operating  a  railroad  which  runs  through 
said  State,  from  its  western  terminus  in  Buffalo 
(where  it  connects  with  the  said  first  named 
respondent,  the  said  Lake  Shore  &  Michigan 
Southern  Railway  Company)  to  Albany,  in 
said  State  of  New  York,  on  the  Hudson  River, 
and  thence  to  its  southern  terminus  at  the  City 
of  New  York. 

That  the  respondent,  the  Boston  &  Albany 
Railroad  Company,  is  a  railroad  corporation 
duly  established  under  the  laws  of  the  State  of 
New  York  and  the  Commonwealth  of  Massa- 
chusetts, and  owning  and  operating  a  railroad 
which  runs  through  both  said  States,  from  its 
western  terminus  at  Albany  (where  it  connects 
with  the  said  second  named  respondent,  the 
said  New  York  Central  &  Hudson  River  Rail- 
road Company)  to  its  eastern  terminus  at  Bos- 
ton, in  the  (Commonwealth  of  Massachusetts. 

That  the  said  several  respondent  railroads 
thus  form,  by  connection  with  each  other,  a 
through  railroad  line  from  Chicago  to  Boston; 
and  the  said  first  two  named  respondents  also 
a  through  line  from  Chicago  to  New  York. 

8.  That  from  the  5th  &y  of  April,  1887, 
down  to  the  date  of  this  petition,  the  said  sever- 
al respondent  companies  have,  as  common  car- 

*See  ante,  354. 
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riers,  been  largely  engaged,  in  connection  with 
each  other,  in  the  transportation  of  flour,  grain, 
provisions,  and  produce  wholly  by  railroad,  as 
aforesaid,  from  Chicago  to  Boston,  and  from 
Chicago  to  New  York,  through  the  said  several 
States;  the  said  transportation  being  made  un- 
der a  common  control,  management,  and  ar- 
rangement for  a  continuous  carriage  from 
Chicago  to  Boston,  and  from  Chicago  to  New 
York,  respectively;  and  that  the  said  respond- 
ent railroads  have,  therefore,  as  to  said  trans- 
portation, come  within  the  provisions  of  the 
Interstate  Commerce  Act  of  February  4, 18«7, 
and  within  the  jurisdiction  of  your  honorable 
Commission. 

Your  petitioner  further  says  that  those  goods 
intended  for  carriage  to  Boston,  and  those  in- 
tended for  carriage  to  New  York,  have  been, 
during  said  period,  Carried  by  the  two  first 
named  respondents  at  the  same  amount  of  ex- 
pense to  themselves,  over  precisely  the  same 
lines  of  rail,  from  Chicago  as  far  as  Albany,  in 
the  State  of  New  York;  that  goods  intended 
for  the  City  of  New  York  have  thence  been 
carried  from  Albany  by  said  New  York  Cen- 
tral Road  to  New  York,  a  distance  of  144 
miles;  while  those  intended  for  Boston  have 
been  carried  from  Albany  by  the  said  Boston 
&  Albany  Railroad  to  Boston,  a  distance  of  200 
miles;  the  haul  from  Albany  to  Boston  being, 
therefore,  about  fifty-six  miles  longer  than 
from  Albany  to  New  York;  that  the  whole 
distance  over  said  line  from  Chicago  to  New 
York  City  is  substantially  984  miles;  and  from 
(Jhicago  to  Boston  substantially  1040  miles; 
and  that  the  cost  to  said  respondent  roads  of 
transporting  said  goods  from  Chicago  to  Boston 
is  not  only  not  greater  than  for  transporting 
the  same  goods  to  New  York,  but  that,  on  the 
contrary,  if  the  tariff  over  the  respondent 
roads  from  Chicago  to  Boston  and  to  New  York 
were  fixed  at  the  same  rate,  the  pro  rata  share 
thereof  received,  under  the  existing  arrange- 
ment between  the  roads,  by  the  I^ke  Shore 
Railway  and  the  New  York  Central  Railroad, 
would  (by  reason  of  certain  terminal  expenses 
in  New  York  which  do  not,  in  the  case  of  local 
trade,  exist  in  Boston  at  all,  and  in  the  case  of 
export  trade  only  to  a  much  smaller  amount)  be 
greater  for  foods  carried  to  Boston  than  for 
goods  carried  to  New  York;  and  your  petitioner 
says  that  the  transportations  of  said  goods  made 
by  said  roads  from  Chicago  to  New  York,  and 
those  made  to  Boston,  have,  during  said  period, 
been  and  were  a  like  and  contemporaneous 
service  in  the  transportation  of  a  like  kind  of 
trafilc,  under  circumstances  and  conditions 
permitting,  as  above  set  forth,  a  lower  traffic 
rate  to  Boston  than  to  New  York,  but  other- 
wise substantiallv  similar. 

4.  That,  notwithstanding  the  premises,  the 
said  respondent  railroads,  since  the  5th  day  of 
April.  1887,  have,  as  to  the  flour,  grain,  provis- 
ions, and  produce,  so  carried  to  B<Mton,violated 
the  provisions  of  the  said  Interstate  Commerce 
Act  in  this:    that  they  have  charged  the  ship- 


892 


Intebstate  Comhebgb  Repoktb — The  CoMinssiON. 


JXTIiT, 


pers,  owDers  or  consignees  of  such  goods,  for 
the  transportation  thereof  from  Chicago  to 
Boston,  unjust  and  unreasonable,  unequal  and 
uniustly  discriminating  and  unduly  preferen- 
tial rates;  and  in  support  of  this  allegation 
your  petitioner  avers  and  sets  forth  the  follow- 
ing facts: 

(a)  That  the  said  railroads  have,  for  trans- 
portation of  flour,  grain,  and  provisions,  from 
Chicago  to  Boston,  charged  at  the  rate  of  thir- 
ty cents  per  100  pounds,  or  $90  per  car  of 
80,000  pounds;  whereas,  for  such  transporta- 
tion from  Chicago  to  New  York  they  have, 
during  the  same  period,  charged  only  twenty- 
five  cents  per  100  pounds,  or  $75  per  car;  being 
an  excess  of  charge  for  Boston  flour,  grain, 
and  provisions  over  New  York  flour,  grain, 
and  provisions  of  five  cents  per  100  pounds,  or 
$15  per  car;  thus  making  an  unjust  discrimi- 
nation against  Boston  owners  and  consignees 
and  in  favor  of  New  York  owners  and  con- 
signees; and  making  an  unduly  preferential 
rate  in  favor  of  the  locality  of  New  York  and 
to  the  disadvantage  of  the  locality  of  Boston; 
and  your  petitioner  shows  that  said  additional 
rate  against  Boston  is  purely  artificial,  and 
without  justice  or  proper  reason ;  that  for  many 
years  hitherto  the  same  sum  of  five  cents  extra 
per  100  over  New  York  rates  has  been  always 
charged  against  Boston  traffic,  when  rates  from 
Chicago  to  New  York  were  fifty  cents  as  well 
as  when  they  were  fifteen  cents  per  100;  and, 
although  the  New  York  rate  has.  from  time  to 
time,  been  altered  until  the  present  rate  of 
twenty-five  cents  was  attained,  nevertheless  the 
Boston  rate  has  invariably  been  still  kept  at 
the  same  artificial  advance  of  five  cents  over 
the  New  York  rate,  without  other  reason  or 
excuse  than  the  inability  of  Boston  merchants, 
prior  to  the  formation  of  your  honorable  Com- 
mission, to  make  any  effectual  remonstrance 
or  complaint.  And  your  petitioner  in  like 
manner  shows,  that  since  the  said  5th  day  of 
April,  1887,  the  respondent  roads,  for  the 
transportation  of  produce  (eggs,  butter,  cheese, 
etc.)  from  Chicago  to  Boston,  have  charged  at 
the  rate  of  seventy-five  cents  per  100  pounds; 
whereas,  for  such  transportation  from  Chicago 
to  New  York  they  have,  during  the  same  pe- 
riod, charged  onlv  sixty-five  cents  per  100 
pounds;  thus  in  like  manner  making  an  un- 
just discrimination  and  an  unduly  preferential 
rate  in  favor  of  New  York  and  New  York 
owners  and  consignees,  and  against  Boston  and 
Boston  owners  and  consignees. 

And  your  petitioner  further  in  this  connec- 
tion shows  that,  although  the  said  roads  have, 
as  above  set  forth,  during  the  said  period, 
charged  more  for  transportation  of  gooas  from 
Chicago  to  Boston  than  from  Chicago  to  New 
York,  they  have  at  the  same  time  on  the  other 
hand  charged  precisely  the  same  rates  on  re- 
turn or  west  bound  freight  from  Boston  to 
Chicago  as  from  New  York  to  Chicago,  thus 
showing  the  oppressive  and  artificial  character 
of  the  Boston  rates  and  charges  so  made  by  the 
respondents  as  aforesaid  on  east  bound  freight. 

(i).  That  not  only  have  said  railroads  dur- 
ing said  period  from  April  5,  1887,  to  the  date 
of  this  petition  arbitrarily  charged  in  the  case 
of  flour,  grain  and  provisions  five  cents  more 
per  100  for  transportation  from  Chicago  to  Bos- 
ton than  from  Chicago  to  New  York  and  in 


the  case  of  produce  ten  cents  more  per  100; 
but  upon  the  other  hand  when  the  flour,  grain, 
provisions  and  produce  so  carried  to  Boston 
have  not,  upon  their  arrival,  remained  in  Boston 
for  local  sale  and  disposition  but  have  thence 
been  transported  by  continuous  shipment,under 
a  through  bill  of  lading  from  Chicago,  to  Liver- 
pool or  other  foreign  port,  then  in  such  case 
the  respondent  railroads  have  made  a  special 
rate  for  such  transportation  from  Chicago  to 
Boston  of  twenty-five  instead  of  thirty  cents 
per  100  in  the  case  of  flour,  grain  and  provis- 
ions and  sixty-five  instead  of  seventy-fiv«i  cents 
per  100  in  the  case  of  produce,  thus  putting  in 
this  special  case  the  Boston  and  New  York 
rates  on  an  equality,  although  goods  so  in- 
tended for  export  from  Boston  are  nominally 
carried  by  said  roads  twenty  miles  further  than 
goods  intended  for  Boston  local  consumption 
and  disposition;  thereby  making  an  unjust  dis- 
crimination in  their  charges  for  precisely  the 
same  service,  in  favor  of  Boston  export  trade 
and  against  Boston  local  trade. 

(c).  That  in  like  manner  when  flour,  grain, 
provisions  and  produce  have  been  originally 
billed  and  transported  by  said  railroads  from 
Chicago  to  Boston  as  aforesaid  at  the  said  reg- 
ular rate  of  thirty  cents  and  seventy-five  cents 
per  100  respectively,  but  have  after  their  aixiv- 
al  in  Boston  by  subaeqitent  act  and  determina- 
tion of  the  consignee  or  owner,  been  reshipped 
to  Liverpool  or  other  foreign  ports,  then,  in 
such  case,  the  said  railroads  have  made  a  re- 
bate or  allowance,  upon  the  said  charges,  of 
five  cents  per  100,  in  the  case  of  flour,  gra^ 
and  provisions,  and  of  ten  cents  per  100  in  the 
case  of  produce,  or  in  other  words  have  in  this 
special  case  also  made  the  Boston  rate  the  same 
as  the  New  York  rate,  thereb^r  in  like  manner 
making  an  unjust  dicrimination  in  favor  of 
Boston  expiMTters  and  against  local  consumers 
and  dealers. 

(d).  A^d  that  flnally  when  flour,  grain,  provis- 
ions and  produce  have  been  so  billed  and  tratifl- 
ported  as  aforesaid  to  Boston  and  have  thence 
by  subsequent  shipment  been  transported  by 
water  to  any  ports  in  the  State  of  Maine  east 
of  Portland,  similar  special  rates  or  rebates 
have  been  allowed  by  said  railroads  on  their 
charges  for  transportation, — thus  making  in 
such  special  cases  the  Boston  and  New  York 
rates  the  same;  but  on  the  other  hand,  if  said 
eoods  after  their  said  arrival  in  Boston 
have  thence  been  sent  to  such  points  east  of 
Portland  by  rail  or  have  thence  been  sent  either 
by  water  or  rail  to  Portland  or  points  on  the 
coast  (such  as  Salem  or  Lynn)  west  of  Port- 
land, or  to  any  other  points  in  the  United 
States,  whether  on  the  coast  or  in  the  interior 
and  whether  by  rail  or  water;  then  in  such 
cases  no  such  special  rates  and  rebates  have 
been  allowed,  thus  making  unjust  discrimina- 
tions and  unduly  preferential  rates  as  between 
localities  on  the  Maine  coast  east  of  Portland, 
and  other  localities,  and  between  one  class  of 
Boston  shippers  and  dealers  and  all  other  classes 
of  such  shippers  and  dealers. 

And  your  petitioner  further  shows  that  while 
it  has  in  the  foregoing  petition,  for  the  sake  of 
avoiding  confusion,  confined  its  complaints  to 
the  transportation  of  said  goods  by  said  re- 
spondent railroads  from  Chicago  to  Boston,  as 
aforesaid,  it  nevertheless  desires  to  represent. 
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and  does  hereby  represent,  to  your  honorable 
Commission  that  the  said  respondent  roads 
haye  likewise  daring  said  period  from  the  6th 
of  April,  1887.  to  the  date  of  this  petition  been 
engaged  in  the  like  transportation,  of  flour, 
grain,  produce  and  provisions  to  New  York 
and  Boston  respectively,  from  the  followlnff 
named  points  west  of  Buffalo  on  the  said 
Lake  Sliore  RaOway  between  Chicago  and 
Buffalo;  namely:  Elkhart,  in  the  State  of  In- 
diana, Toledo,  Cleveland,  Painesville  and  Ash- 
tabula all  in  the  State  of  Ohio,Girard  and  Erie 
in  the  State  of  Penn^lvania,  and  Dunkirk 
in  the  State  of  New  York.  And  as  to  this 
transportation  by  said  respondent  roads  of  said 
flour,  grain,  provisions  and  produce  from  said 
sevenJ  points  above  named  to  Boston  and  New 
York  respectively,  your  petitioner  makes  the 
same  general  complaints  and  allegations  against 
the  said  respondents,  of  charging  unjust  and 
unreasonable,  unjustly  discriimnatlng,  and 
imduly  preferential  rates  which  it  has  herein- 
before made  concerning  the  transportation  of 
said  goods  from  Chicago  to  New  York  and 
Boston  as  aforesaid;  that  is  to  say  that  the  said 
respondents  have,  under  similar  circumstances 
and  conditions,  charged  more  per  100  pounds 
for  the  transportation  of  said  goods  from  said 
several  points  to  Boston  than  to  New  York; 
and  that  of  goods  so  transported  to  Boston 
they  have  in  tne  case  of  goods  thence  by  con- 
tinuous shipment  exported  to  foreign  ports  or 
^itreafUr  reshipped  to  such  foreign  ports,  al- 
lowed special  rates  and  rebates  (making  the 
rates  to  Boston  from  said  several  named  points 
the  same  as  to  New  York);  which  rebates  and 
special  rates  they  have  not  allowed  on  goods 
retained  in  Boston  for  local  consumption  or  dis- 
position; and  havein  like  manner  made  thesame 
discrimination  as  above  set  forth,  between 
goods  transported  to  Boston  and  thence 
Bhipped  by  water  to  ports  in  Maine  east  of 
Portland,  and  goods  which  after  such  trans- 
portation to  Boston  have  been  thence  sent 
either  by  rail  or  water  to  other  points, — all  as 
more  specially  set  forth  in  the  foregoing  para- 
graphs of  this  petition. 

And  your  petitioner  says  that  it  appears  by 
the  premises  that  the  said  respondent  ndlroacls 
make  their  charges  for  transportation  from 
Cliicago  and  points  west  of  Buffalo  to  Boston 
as  aforesaid,  dependent  not  on  the  cost  to  them- 
selves of  such  transportation  or  upon  other 
data  which  may  properly  determine  such 
charges,  but  upon  an  arbitrary  rule  to  sHd  at 
all  times,  irrespective  of  other  circumstances, 
five  cents  in  the  case  of  flour,  grain,  and  pro- 
visions, and  ten  cents  in  the  case  of  produce 
?;r  100  pounds,  to  the  rate  charged  to  New 
orfi — no  matter  what  the  latter  rate  may  be; 
and  that  such  charges,  so  artificially  made^p 
and  determined,  are  unjust  and  unreasonable, 
un  lastly  discriooinating  and  unduly  preferen- 
tial; and  that  whether  the  said  artificial  rate 
so  made  to  Boston  shall  or  shall  not  be  main- 
tained is  made  by  said  railroads  to  depend  upon 
whether  after  the  goods  arrive  in  Boston  they 
are  to  remain  there  for  local  consumption  and 
dijtposition,  or  go  elsewhere;  and  if  they  go 
elsewhere  upon  whether  they  go  to  foreign 
markets  and  to  ports  in  the  United  States  east 
of  Portland  or  to  other  ports  and  localities  in 
the  United  States. 

lilTBB  S. 


And  your  petitioner  says  that  the  foregoing 
acts  of  the  respondent  railroads  are  contrary 
to  the  provisions  of  the  said  Interstate  Com- 
merce Act ;  and  more  especially  in  contraven- 
tion of  the  first,  second  and  third  sections 
thereof. 

Wherefore,  your  petitioner  prays  that  an  in- 
vestigation may  be  made  by  vour  honorable 
Commission  in  the  matter  of  the  foregoing 
complaint;  that  the  said  railroad  companies 
may  be  notified  and  directed  to  abstain  from 
the  foregoing  violation  of  the  Statute;  to 
charge  no  greater  rates  respectively  for  the 
transportation  of  flour,  grain,  provisions  and 
produce,  from  Chicago  and  points  west  of  Buf- 
falo, to  Boston,  than  from  Chicago  and  said 
several  points  respectively  to  New  York;  but 
to  charge  therefor  just  and  reasonable  rates; 
to  charge  the  same  respective  rates  from  Chi- 
cago and  said  points  west  of  Eaffalo  to  Boston 
for  flour,  grain,  provisions  and  produce  in- 
tended and  used  for  Boston  local  consumption 
and  disposition  as  for  like  goods  which  after 
their  arrival  in  Boston  are  thence  exported; 
and  to  make  the  same  respective  rates  from  Chi- 
cago and  said  several  points  to  Boston  for  said 
goods  when,  after  their  arrival  at  Boston,  they 
are  shipped  or  carried  either  by  water  or  rati 
from  Boston  to  Portland  or  any  other  points  in 
the  United  States  whether  on  the  coast  or  in 
the  interior,  as  for  like  goods  so  shipped  bv 
water  to  ports  east  of  Portland;  and  for  suda 
o^er  and  further  relief  as  justice  and  equity 
may  require  and  the  powers  of  your  honorable 
Conmiission  permit 

Boston  Chamber  of  Commerce 
By  Edward  Kemble, 
S.  P.  Hibbard, 
A.  D.  S.  Bell, 

E.  R.  McPherson, 

D.  W,  Ranlet  (one  of  the  Di- 
rectors of  the  Boston  Chamber  of  Commerce), 

F.  C.  Williams. 
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ASSOCIATED    WHOLESALE  GROCERS 

OF  ST.  LOUIS 

V, 

MISSOURI  PACIFIC  R.  CO.* 

1.  The  fact  that  ezcaraion  or  commatar 
tion  tiekets  are  put  on  sale  at  a  given 
rate,  does  not  entitle  the  purchaser  of  a 
miUtg^e  ticket  (each  class  of  tickets  be- 
ing issued  for  distinct  purposes  and  the 
form  of  contract  in  each  case  being  dif- 
ferent) to  complain  of  unjust  discrimi- 
lubtion  if  charged  a  higher  rate. 

2.  Held,  that  upon  the  evidence  offered, 

*See  pleadlnfirs  and  opinion  refusing  to  entertain  mo- 
tion to  dismiss.  anU^  921. 


Note.— 3iaa0e  Ttckeiei  In  conneotion  with  the 
subject  of  milji|re  tickets,  the  following  statement 
and  decision  of  the  Massachusetts  Bauroad  Com- 
missioners, rendered  on  August  9, 1^,  in  the  case 
of  WiiMngUm  v.  BotiUm  A  Maine  R,  JS.  Co.,  is  of  in- 
terest: 

The  hearing  was  given  July  28,  and  the  oomplalnt 
read  as  follows: 

**The  undersigned  respeotf  ully  represents  that  up- 
on the  27th  day  of  .JuneJast  he  purohaaed  of  the  Bos- 
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the  Commission  cannot  find  that  $25  per 
1,000  miles  is  an  unreasonable  rate  for 
BAiiag^e  tickets* 

8.  Commercial  travelers  are  not  entitled 
to  milage  tickets  at  lower  prices  than 
they  are  sold  to  the  public  generally. 

(Decided  July  25, 1887.) 

Report  and  Opinion  of  the  Commission* 

Walker*  Commissioner: 

The  facts  found  in  this  case  are  as  follows: 
Prior  to  April  5,  1887,  the  defendant  sold  mil- 
age tickets  over  its  road  to  the  general  public 
for  $25  per  1,000  miles  and  to  commercial  trav- 
elers for  $20  per  1000  miles.  Since  the  Inter- 
state Law  became  operative  it  charges  $25  to 
all  alike.  It  also  now  sells  excursion  tickets 
and  commutation  tickets  at  rates  which  are  less 
per  mile  than  are  charged  for  milage  tickets, 
and  which,  in  some  instances,  would  amount 
to  no  more  than  $15  per  1000  miles.  These 
excursion  and  commutation  tickets  are  open 
to  all  purchasers  on  the  same  terms. 

Upon  Uiese  facts  complainants  claim  that 
their  commercial  travelers  are  unjustly  dis- 
criminated against;  and  also  that  any  sum  over 
$15  for  a  10(K)  mile  ticket  to  commercial  trav- 
elers is  unjust  and  unreasonable. 

The  issuance  of  these  three  classes  of  tickets, 
called  milage,  excursion  and  commutation 
tickets,  is  permitted  by  section  22  of  the  Act 
to  Regulate  Commerce.  They  are  each  issued 
for  distinct  purposes  and  the  form  of  the  con- 
tract in  each  case  is  different. 

In  establishing  the  price  upon  each,  differ- 
erent  considerations  obviously  arise.  The 
Commission  does  not  regard  the  fact  that  ex- 
cursion or  commutation  tickets  are  put  on  sale 


at  a  given  rate,  to  be  one  that  entitles  the  pur- 
chaser of  a  milage  ticket  to  complain  of  unjust 
discrimination  if  charged  a  higtier  rate.  The 
''circumstances  and  conditions,"  to  use  the 
phraseology  of  the  second  section  of  the  Act^ 
are  not  the  same. 

Upon  the  question  whether  $25  per  1000 
miles  is  more  than  a  just  and  reasonable  rate 
for  the  sale  of  milage  tickets  to  commercial 
travelers,  the  only  evidence  offered  was  that 
above  stated,  that  excursion  and  commutation 
tickets  are  sold  at  rates  which  are  the  equiva- 
lent of  a  less  sum  per  mile  than  that  rate  pro- 
duces, and  that  the  former  rate  to  commercial 
travelers  was  $20.  Upon  this  evidence  alone 
the  Commission  cannot  find  the  established 
price  to  be  unreasonable. 

T^e  complainants  also  desire  to  have  milage 
tickets  sold  to  their  commercial  travelers  at  a 
lower  price  than  they  are  sold  to  the  public 
generally,  and  insist  that  such  a  discrimination 
would  not  be  unjust,  in  view  of  the  pecuhar 
character  of  their  business.  They  claim  that 
the  consideration  that  commercial  travelers  are 
continually  upon  the  road,  and  their  labors  re- 
sult in  great  benefit  to  the  freight  traffic  of  the 
carriers,  entitles  them  to  the  lowest  rate  of 
fare  offered  to  or  enjoyed  by  any  portion  of 
the  traveling  pilbllc.and  that  a  special  rate  on 
milage  tickets  should  be  given  them. 

In  other  words  the  Commission  Is  asked  to 
order  and  direct  that  a  discrimination  be  made 
in  favor  of  commercial  travelers  in  the  sale  of 
milage  tickets,  as  was  done  by  defendant  prior 
to  the  passage  of  the  law. 

The  Commission  would  hardly  be  willing  to 
make  such  an  order  in  any  case,  however  ur- 
gent the  circumstances  might  appear  to  be. 
But  in  respect  to  this  matter  we  are  agreed  t  it 


ton  &  Maine  Railroad  Company  a  mlla^  ticket,  so 
called,which  ticket  contained  1.000  coupons,  and  en- 
titled the  undersigned  to  travel  as  many  miles  on 
said  railroad  as  were  represented  by  coupons  at- 
tached. That  the  aforesaid  railroad  refused  to  carrv 
out  its  said  contract  with  the  undersigned  and  with 
numerous  others  who  have  purchased  said  tickets, 
and  unlawfully  and  without  right  demands  and  has 
taken  from  the  undersigned  and  many  others,  as  a 
condition  of  riding  on  the  eastern  division  ox  said 
road  between  Newonryport,  a  station  on  said  divis- 
ion, and  other  stations  on  said  division,  a  number 
of  coupons  in  excess  of  the  number  of  miles  trav- 
eled, in  particular  between  Boston  and  Newbury- 
port  40  coupons,  the  distance  being  87.8  miles  by 
the  official  schedule,  and  between  Salem  and  New- 
buryport,  23  coupons,  the  distance  being  21  miles, 
and  in  numerous  other  instances,  demandlnflr  more 
coupons  than  the  number  of  miles  traveled.  The 
undersigned  respectfully  represents  that  these  acts 
of  said  corporation  are  in  derogation  of  its  said 
contract,  and  are  an  unjust  discnmination  against 
the  citizens  of  said  Newburyport  and  travelers  to 
and  from  said  place.  Wherefore,  he  prays  that  your 
honorable  board  may  examine  into  said  matter,  in 
accordance  with  the  provisions  of  the  statutes  of 
this  Commonwealth." 

At  the  hearing  it  appeared  that  the  Boston  & 
Maine  Bailroad  Company  has  issued  milage  tickets 
for  1,000  miles,  with  various  conditions  printed 
thereon.  The  condition  which  relates  to  the  mat- 
ter covered  by  this  complaint  was  at  first  in  the  fol- 
lowing form: 

**That  one  coupon  shall  be  detached  by  conductor 
for  each  mile  traveled,  except  that  for  distances 
less  than  three  miles,  three  coupons  shall  be  sur- 
rendered, and  that  all  fractions  of  a  mile  shall  be 
comnuted  a  mile,  in  calculating  distance  traveled." 

Alter  about  1,000  of  these  tickets  had  been  issued, 
the  condition  was  altered  to  read  as  follows: 

**That  one  coupon  shall  be  detached  by  conductor 
for  each  mile  traveled,  in  accordance  with  milage 
table  dated  June  1,  1887,  except  that  for  distance 


less  than  three  miles,  three  coupons  shall  be  surren- 
dered, and  that  all  fractions  of  a  mile  shall  be  com- 
puted a  mile  in  calculating  distance  traveled." 

It  appeared  that  the  milage  table  dated  June  1, 
1887,  and  in  accordance  with  which  coupons  have 
been  detached  by  the  Company  from  milage  tickets 
in  each  of  the  forms  above  specified,  is  not  a  milage 
table  which  in  all  cases  states  the  actual  distances. 
For  instance,  the  distance  to  Newburyport  over  the 
eastern  division  is  stated  at  40  miles,  whereas,  in 
fact,  it  is  but  87  miles  and  a  fraction,  and  the  dis- 
tance to  Portland  is  stated  as  115  miles,  which  is  the 
distance  to  Portland  by  the  western  division, 
whereas  the  actual  distance  by  the  eastern  division 
is  only  108  miles  and  a  fraction.  In  other  words,  the 
Company  has  tried  to  equalize  milage  to  points 
reached  by  its  eastern  and  western  oivisions.  by 
forcing  the  distances  on  the  shorter  line  up,  so  that 
they  wiU  correspond  with  the  distances  on  the 
longer  line,  and  this  attempt  has  resulted  in  several 
instances  in  a  material  increase  of  milage  as  fixed 
by  the  milage  table  over  the  actual  miuige.  The 
milage  table  thus  prepared  by  the  road  is  not  cor- 
rect and  true,  but  is  an  arbitniry  table.  It  is  qX^^t 
that  those  who  bought  the  milage  tickets  originally 
issued  are  entitled  to  have  only  such  coupons  de- 
tached therefrom  as  will  cover  the  distance  actually 
traveled  by  them.  Moreover,  under  the  new  form* 
in  which  the  phrase  **ln  accordance  with  milage 
table  dated  June  1,  1887,"  Is  used,  the  public  has  a 
right  to  assume  that  that  milage  table  is  an  honest 
statement  of  actual  distances,  and  that  It  Is  not  a 
table  in  which  the  distances  are  arbitrarily  in- 
creased. The  board,  therefore,  adjudge  that  it  Is 
the  duty  of  the  road,  with  reference  to  both  classes 
of  tickets  heretofore  issued,  to  detach  only  such 
coupons  as  will  cover  the  actual  distance  traveled, 
except  that  three  coupons  shall  be  surrendered  for 
distances  less  than  three  miles,  and  that  fraotioDS  of 
a  mile  be  considered  as  a  raUe,  as  set  forth  in  the 
printed  conditions.    For  the  Board. 

George  Q.  Crocker,  ChuO/rmoMU 


1887. 
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the  entire  policy  and  spirit  of  the  Law  are 
against  it,  and  that  when  milage  tickets,  as 
distinffuished  from  trip  tickets,  are  issued,  they 
should  be  sold  to  all  impartially  and  on  the 
same  terms,  and  we  have  so  decided  in  the 
cases  of  Larrison  against  the  Chicago  and 
Grand  Trunk  Railway  Co.  [ante,  309],  and  of 
Michigan  Central  Railroad  Company  against 
the  same    [Id.]. 

The  peHtton  is  therefore  dismissed. 

In  this  opinion  all  concur. 


McCLAINE,  WAD»&  Co. 

OREGON  RAILWAY  &  NAVIGATION  CO. 
(Filed  July  22, 1887.) 

COMPLAINT  alleging  unjust  charges  for 
the  transportation  of  wheat. 

Colfax,  Washington  Territory, 

July  8,  1887. 

To    the    Honorable  Interstate   Commerce' 
Commissioners: 

Your  petitioners  complain  of  the  Oregon 
Railway  &  Navigation  Company  and  respect 
fully  represent:  that  on  the  18th  day  of 
June,  A.  D.  1887,  your  petitioners  shipped 
from  the  City  of  Colfax,  in  the  Territory  of 
Washington,  \a  the  City  of  Portland,  in  the 
State  of  Oregon,  two  car  loads  of  wheat,  to  wit: 
162  sacks  of  wheat  of  the  weight  of  20,000 
pounds  on  one  car,  and  230  sacks  of  wheat  of  the 
weight  of  80,000  pounds  on  the  other  car.  That 
the  said  two  car  loads  of  wheat  were  loaded  on 
said  cars  at  your  petitioners'  sole  expense,  and 
were  delivered  to  said  Oregon  Railway  <& 
Navigation  Company  for  transportation  to 
Portland,  Oregon,  as  aforesaid,  on  said  80th 
day  of  June,  A.  D.  1887.  That  the  distance 
from  the  said  City  of  Colfax,  in  Washington 
Territory,  to  Portland,  Oregon,  does  not  ex- 
ceed 820  miles.  That  the  said  Oregon  Rail- 
way &  Navigation  Company,  against  the 
protest  of  your  petitioners,  have  charged  your 
petitioners  for  transporting  the  said  two  car 
loads  of  wheat  the  said  820  miles,  the  full  sum 
of  $175,  or  at  the  rate  of  $7  for  each  ton  of 
2000  pounds. 

Your  petitioners  further  aver  that  it  is  stated 
in  the  annual  report  of  the  said  Oregon  Rail- 
way &  Navigation  Company  for  1886,  that 
the  total  cost  of  all  property  of  every  descrip- 
tion owned  by  said  Company,  including  ocean 
steamers,  river  and  sound  boats,  barges  and 
wharves,  is  $82,924,488.72;  while  its  net  in- 
come from  railroad  earnings  alone  was,  as  ap- 
pears by  the  same  report,  $2,256,5^9.78,  or  6  A 
per  cent  on  the  whole  nominal  investment  of 
that  Company,  without  counting  its  earnings 
from  other  sources.  That  durmg  the  same 
year  that  Compaxiy  transported  over  its  rail- 
road lines  123,418,669  tons  of  freight  and 
merchandine,  and  that  the  average  price  it  re- 
ceived for  transporting  merchandise  from  Port- 
land. Oregon,  to  Colfax.  Washington  Terri- 
tonr,  was  m  excess  of  $80  per  ton. 

Your  peUtioners  further  allege  that  the  rates 
recommended  by  the  railroad  commissioners  of 
the  State  of  Oregon,  for  the  transportation  of 
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wheat  from  points  in  the  State  of  Oregon, 
equi-distant  nom  said  Portland,  Oregon,  with 
the  City  of  Colfax,  in  Washington  Territory, 
and  reached  by  the  line  of  the  Oregon  Railway 
&  Navigation  Company,  is  $4  per  ton,  or  $8 
per  ton  less  than  the  said  Company  has  charged 
your  petitioners. 

Your  petitioners  further  allege  that  the  said 
Oregon  Railway  &  Navigation  Company  has 
agreed  to  make  a  rate  from  points  in  Colum- 
bia  County,  Washington  Territorv,  as  far 
from  Portland,  Oregon,  as  is  the  City  of  Col- 
fax, for  the  transportation  of  wheat  and  other 
grains  over  the  line  of  said  railroad  to  said 
Portland,  Oregon,  of  $5  per  ton.  while  still  con- 
tinuing the  rate  from  said  Colfax  at  $7  per  ton, 
thus  charging  your  petitioners,  and  all  other 
handlers  of  grain  in  Colfax,  $2  per  ton  more 
for  transportinc;  their  wheat  the  same  distance 
than  is  charged  the  wheat  raisers  and  buyers 
shipping  from  said  points  in  Columbia  County. 

And  your  petitioners  further  allege  that  the 
sum  of  $7  per  ton  for  the  transportation  of 
wheat  as  aforesaid  from  Colfax,  Washington 
Territory,  to  Portland,  Oregon,  is  unjust  and 
unreasonable;  and  that  a  just  and  reasonable 
charge  for  such  transportation  is  $8.50  per 
ton,  which  is  approximately  .the  rate  fixed  for 
a  haul  of  the  same  distance  by  the  Illinois 
Sjtate  Law. 

Wherefore,  your  petitioners  pray  that  vou 
may  direct  the  said  Oregon  Railway  <&  Nav- 
igation Company  to  reimburse  to  your  peti- 
tioners the  sum  of  $87.50,  the  sum  paid  bv 
vour  petitioners  to  the  said  Oregon  Railway  & 
Navigation  Company  for  the  transportation  of 
said  two  car  loads  of  wheat  to  Portland,  Oregon, 
in  excess  of  a  just  and  reasonable  f  reightcharge. 
And  your  petitioners  further  pray  that  the  said 
Oregon  Railway  &  Navigation  Company  may 
be  required  to  establish  a  rate  for  the  trans- 
portation of  grain  from  Colfax,  Washington 
Territory,  to  Portland,  Oregon,  not  in  excess 
of  $8.50  per  ton. 


McClame,  Wade  &  Co.,  by 

)lidge. 
Member  of  Firm. 


Alfred  Coolidi 


Protest. 

To  the  Oregon  Railway  &  Navigation  Com- 
pany. 

That,  whereas,  we  have  this  day  and  do 
now  offer  to  ship  by  the  railway  lines  of  said 
Oregon  Railway  &  Navigation  Company. 
162  sacks  of  wheat,  weight  20,000  pounds,  and 
230  sacks  of  wheat,  weight  80,000  pounds,  to 
the  Portland  Flouring  Mills,  Portland,  Oregon, 
as  consignees;  and,  whereas,  we  desire  to  ad- 
vance the  freight  charged  on  the  said  goods 
from  this  point— Colfax,  Washington  Territo- 
ry—to  said  Portland,  Oregon;  and  whereas,  the 
said  Company  demands  as  freight  for  the  ship- 
ment of  said  wheat  the  sum  of  $7  per  ton  for 
each  and  every  ton  of  said  wheat,  so  to  be 
shipped:  and  whereas,  these  consignors  firmly 
believe  that  $4  per  ton  is  a  reasonable  charge 
for  the  shipment  of  the  said  wheat,  and  that 
any  charge  exceeding  $4  per  ton  for  each  and 
every  ton,  is  exc^sive  and  unreasonable;  and 
whereas,  there  are  no  other  modes  of  transit 
from  Colfax.  Washington  Territory,  to  said 
Portland,Oregon,  whereby  grain  cau  be  shipped. 
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you  will  hereby  take  notice  that  we  most  ear- 
nestly protest  against  the  payment  to  you  as 
freight  charges  or  otherwise  of  any  larger  or 
greater  sum  than  $4  per  ton  for  each  and  every 
ton  shipped  as  aforesaid,  and  all  sums  exacted 
by  you  as  freight  on  said  wheat  or  otherwise 
.exceeding  the  said  amount  of  $4  per  ton,  we 
will  take  the  necessary,  legal  steps  to  recover 
from  you.  And  we  herewith  tender  you  $4 
per  ton  for  each  and  every  ton  shipped. 

The  wheat  above  referred  to  being  the  iden- 
tical wheat  for  which  you  have  issued  a  ship- 
ping receipt  dated  June  80,  1887,  to  us  and 
which  described  the  said  wheat  as 
162  sks  of  wheat  car  No.  242,  weight  20.000  lbs. 
230  ••  ••  **  **  **  1962,  •*  80,0001bs. 
Dated  at  CJolfax,.  W.  T.  this  1st  day  of 

July,  1887. 
McClaine,  Wade  &  Co.  by 

Alfred  Coolidee, 
Member  of  Firm. 


Francis  H.  LEGGETT  &  Co.  of  the  City  of 

New  York 

«. 

BALTIMORE  &  OHIO  R  R.  Co.  et  al* 

,      (FUedJuly80,1887J 

COMPLAINT  against  the  ''Trunk  Lines"  in 
reference  to  car  load  classifications. 

To  the  Honorable,  the  Board  of  Interstate 
Commerce  Commissioners: 

Your  petitioners  respectfully  complain  and 
allege  as  follows: 

First:  That  the  railroad  companies  com- 
monly known  as  the  "Trunk  Lines,"  which 
have  their  eastern  termini  in  the  City  of  New 
York,  namely:  the  Baltimore  &  Ohio,  the 
Pennsylvania,  the  Delaware,  Lackawanna  & 
Western,  the  New  York,  Lake  Erie  &  Western 
and  the  New  York  Central  &  Hudson  River 
Railroads,  and  Uieir  connections,  have  violated 
the  provisions  of  the  Interstate  Commerce  Act, 
as  follows: 

Second:  That  the  said  railroad  companies 
have  published,  established  andjssued  a  classi- 
fication of  property  in  common  use  among 
them. 

Said  classification  declares  their  intention 
and  purpose  to  transport  property  in  full  car 
loads  with  a  minimum  weight  of  20,000  pounds 
upon  the  first  three  classes,  and  the  minimum  of 
24,000  pounds  for  the  last  three  classes.  That 
property  in  a  less  quantity  than  said  minimum 
weights  is  to  be  charged  for  in  a  class  higher, 
and  at  a  higher  rate  of  charges  than  property 
in  car  loads  of  their  respective  minimum 
weights. 

Your  petitioners  complain  that  the  said  rail- 
road companies,  by  reason  of  affixing  charges 
by  the  saul  classification,  discriminate  in  favor 
of  shippers  who  forward  a  minimum  car  load 
against  a  smaller  shipper;  that  by  so  doing 
they  give  an  undue  preference,  ana  that,  there- 
fore, the  said  railroad  companies  are  acting 
in  violation  of  section  2  of  the  Interstate 
Commerce  Act,  which  is,  "That  if  any  com- 
mon carrier  *  *  *  shall,  directly  or  indirectly, 
by  any  special  rate,  rebate,  drawback  or  other 

«See  ante,  850. 


device,  charge,  demand,  collect  or  receive  from 
any  person  or  persons,  a  greater  or  less  com- 
pensation for  any  service  rendered,  or  to  be  ren- 
aered.  in  the  transportation  of  passengers  or 
property  than  it  chargesany  other  person  or  per- 
sons for  doing  for  him  or  them  a  like  and  con- 
temporaneous service  ♦  *  *  under  substan- 
tially similar  circumstances  and  conditions," 
etc. 

And  in  violation  of  section  8,  namely: 
"That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  Act  to 
make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  particular  person, 
company,  firm,  corporation  or  locality,  or  any 
particular  description  of  traflic,  in  any  respect 
whatsoever,  or  to  subject  any  particular  per- 
son, company,  firm,  corporation  or  loodity,  or 
any  particular  description  of  traffic,  to  any  un- 
due or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever." 

Your  petitioners  therefore  pray  that  your 
honorable  body  issue  a  decree  requiring  said 
common  carriers  to  cease  and  desist  from  such 
violation  of  said  Act,  and  for  such  other  and 
further  relief  as  in  your  judgment  may  be  just 
and  proper. 

And  your  petitioners  will  ever  pray,  etc.,  all 
of  which  we  respectfully  submit. 

Francis  H.  Leggett  &  Co. 


GRIFFITH,  OWEN  &  CO. 

DELAWARE  &  HUDSON  CANAL  CO. 
(Filed  Aturust  8, 1887  J 

COMPLAINT  alleging  unjust  charges  for 
carrying  coal  and  lumber. 

To  the  Honorable,  the  Interstate  Commerce 
Commission: 

The  undersigned  citizens,  residing  and  do- 
ing business  in  Fair  Haven,  in  the  County  of 
Rutland  and  State  of  Vermont,  respectnilly 
represent:  that  the  said  Town  of  Fair  Haven  is 
situated  upon  a  line  of  railroad  running  from 
Albany  and  Troy,  in  the  State  of  New  York, 
to  Rutland,  in  the  County  of  Rutland,  and 
State  of  Vermont.  That  the  said  line  of  raU- 
road  is  leased  and  operated  by  the  president 
and  directors  of  the  Delaware  &  Hudson  Ca- 
nal Company. 

That  Whitehall,  in  the  County  of  Washington 
and  State  of  New  York,  is  the  nearest  point  of 
water  communication;  that  larse  quantities  of 
cold,  lumber,  etc.,  are  shippea  there  by  Lake 
Champlain  and  the  canal;  that  Whitehall  is 
nine  miles  distance  from  said  Fair  Haven,  and 
that  the  only  line  of  railroad  running  from 
Whitehall  to  Fair  Haven  is  the  above  described 
road ;  that  the  said  president  and  directors  of 
the  Delaware  &  Hudson  Canal  Company  have 
heretofore  and  do  now  charge  the  sum  of  ftl2 
for  hauling  a  car  load  of  coal  from  said  Whlte- 
hadl  to  Fair  Haven,  which  said  charges  are 
unreasonable  and  unjust,  and  contrary  to  the 
provisions  of  the  Interstate  Commerce  Act 

And  your  petitioners  further  saying,  say 
that  the  rate  per  cars  for  lumber  from  said 
Whitehall  to  Fair  Haven  is  $12.  which  said 
charge  Is  unreasonable  and  unjust,  and  con- 
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trary  to  the  provisions  of  the  Interstate  Com- 
merce Act 

Wherefore,  your  petitioners  pray  that  you 
will  grant  them  a  hearing  in  the  premises,  and 
will  merein  grant  such  relief  in  the  matter  as 
to  Your  Honors  shall  seem  meet. 

Griffith.  Owen  &  Co.  Bordy.  Babbett  &  Co. 

Humphrey  &  Macomber.  W.  A.  Smith. 

W.  W.  Pftkin.  N.  8.  Wood. 

J.  G.  Pitkin.  Vermont  Union  Slate  Co. 

J.  Metcalf  (Ed.  "Era"J.        W.  P.  Parker. 

Charles  Harrison.      R  E.  Lloyd. 


F.  B.  THUHBER  st  al,,  Representing  the 
New  York  Board  of  Trade  &  Transporta- 
tion, 

NEW    YORK    CENTRAL    &    HUDSON 
RIVER  R  R  CO.,  St  al* 

(FUed  Auffost  1, 1887.) 

COMPLAINT  charging  unjust  discrimina- 
tion  through  car  loul  classifications  of 
freight 

To  the  Honorable,  the  Board  of  Interstate 
Commerce  Commissioners: 

The  undersigned,  representing  the  New 
York  Board  of  Trade  &  Transportation, 
comprising  in  its  membership  upwards  of 
1,000  firms  and  individuals,  respectfully  sub- 
init  the followingoomplaint  agdnst  the  New 
York  Central  &  Hudson  River  Railroad,  New 
York,  Lake  Erie  &  Western  Railroad,  Dela- 
ware, Lackawanna  &  Western  Railroad,  Penn- 
sylvania Railroad,  and  Baltimore  &  Ohio  Rail- 
road, for  unjustly  disciiminating  against  small 
shippers  of  some  varieties  of  ffoods  by  placing 
less  than  car  load  quantities  In  a  higher  class 
than  car  loads,  by  which  small  shippers  are 
forced  to  pav  from  16  per  cent  to  60  per  cent 
more  for  their  transportation  than  large  ship- 
pers who  ship  the  same  j^oods  in  car  Ic^ds. 

We  claim  that  this  action  violates  provisions 
in  sections  1  and  8  of  the  Interstate  Commerce 
Law,  and  virtually  continues,  under  the  guise 
of  classification,  the  unjust  discriminations 
both  against  localities  and  individuals  formerly 
practiced  by  means  of  rebates  and  drawbacks, 
which  the  Interstate  Commerce  Law  designs 
to  prevent.  This  question  as  affecting  the 
Eastern  Trunk  Lines  embodies  important 
points  not  heretofore  presented  to  your  honor- 
able body  by  the  complaint  of  the  merchants 
of  St.  Louis  against  the  Missouri  Pacific  Road,  f 

The  west  bound  classification  of  the  Eastern 
Trunk  Lines  in  force  prior  to  the  enactment 
of  the  Interstate  Commerce  Law  made  but  few 
and  unimportant  car  load  differentials  (about 
107),  but  the  new  classification  adds  about 
1,000  arUclee  to  this  number,  some  of  which 
are  very  important,  and  the  differences  in  rates 
made  between  small  and  large  quantities  are 
excessive.  This  was  the  more  unnecessary 
and  unreasonable  on  the  part  of  the  Eastern 
Trunk  Lines,  because  more  than  half  of  their 
west  bound  cars  so  empty,  and  the  volume  of 
miscellaneous  fright  transported  by  them  be. 

*  See  Be  dasBtfloatlon  of  Baflroad  Freights,  aiite, 
817. 

^'See  AsKKslated  Wholesale  Grocers  of  St.  Louis  v, 
Mlttouri  Pao.  B.  Co.  anU,  8B1. 
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ing  large,  it  enables  them  to  a  very  great  ex- 
tent, if  they  so  desire,  to  fill  their  cars  with  full 
loads  of  assorted  freight.  The  principle  is  the 
same  as  in  the  coal  casesj  which  have  been 
brought  to  your  attention,  and  which,  if  car- 
ried to  its  logical  end,  would  concentrate  the 
business  of  the  roads  in  the  hands  of  but  one 
shipper  or  a  few  shippers  in  every  place.  If 
this  principle  is  to  be  tolerated,  it  should  be 
made  as  uniform  as  possible.  At  present  it  is 
not  applied  to  some  of  the  most  important 
branches  of  trade,  the  others  thus  being  dis- 
criminated against  as  well  as  individuals.  The 
classification  of  freight  touches  the  principles 
upon  which  rates  of  transportation  are  based 
at  almost  every  point,  and  is  worthy  of  your 
fullest  and  most  careful  consideration.  As  at 
present  practiced,  although  there  are  two  par- 
ties in  interest,  shippers  and  carriers,  the  lat- 
ter dictates  absolutely  to  the  former,  in  secret 
session,  no  publicity  being  allowed  to  their  de- 
liberations, and  no  opportunity  being  allowed 
the  other  party  in  interest  to  be  heard.  We 
believe  a  full  investigation  of  this  question 
will  show  that  the  present  classification  of  the 
trunk  lines  is  unjust,  against  public  policy, 
and  against  even  the  interests  oi  the  railroads 
themselves,  which,  although  generally  taking 
the  position  that  their  business  is  an  intricate 
one,  beyond  the  comprehension  of  the  ordinary 
business  man  or  citizen,  and  that  their  methods 
should  not  be  questioned  nor  interfered  with 
by  law  makers,  nave  .frequently  admitted  that 
regulations  imposed  upon  them  by  law  in  the 
interest  of  the  public  were  not  only  right,  but 
unexpectedly  l^neficial. 

We  respectfully  petition  for  a  hearing  upon 
this  complaint  against  the  before  mentioned 
lines  at  such  time  as  will  be  convenient  to 
your  honorable  t>oard,  and  such  relief  as  may 
appear,  after  investigation,  to  be  reasonable 
and  lust;  and  as  we  understand  that  your 
Board  will  give  certain  hearings  in  Vermont 
and  elsewhere  during  the  month  of  September, 
it  has  occurred  to  us  that  possibly  it  would  be 
convenient  for  you  to  give  a  hearing  at  that 
time  (oT  other  convenient  time  to  you)  on  this 
question  in  New  York,  which  would  greatly 
accommodate  both  the  representatives  of  the 
trunk  lines  concerned  and  the  merchants  of 
this  city  who  would  like  to  appear  before  you. 

With  much  respect,  we  remain.  Yours  Truly, 
F.  B.  Thurber,  M.  N.  Day, 

E.  A.  Doty,  H.  K.  Mifler, 

W.  B.  Timms,  B.  P.  Shores, 

Committee. 


Thomas  W.  Ayres  and  Theron  E.  Pell,  doing 
business  at  Castle  Rock,  Oregon,  under  the 
firm  name  of  AYRES  &  FELL 

V, 

UNION  PACIFIC  R.  R.  CO.  and  Oregon 
Railway  &  Navigation  Co. 

(FUed  August  9,  1887.) 

pOMPLAINT  alleging  the  exaction  of  unjust 
V  charges,  etc. ,  for  the  transportation  of  wool . 

The  above  named  petitioners,  said  Ayres  and 

t  See  Providence  Coal  Ck).  v.  Providence  &  Worces- 
ter B.  Ck>.  ante,  863. 
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Fell,  for  cause  of  complaint  aeainst  the  said 
defendants,  s^d  Union  Pacific  Railroad  Com- 
pany and  said  Oregon  RaUway  &  Navigation 
Company,  respectfully  setfortn  and  allege  the 
following  facts,  to  wit: 

1.  That  said  Thomas  W.  Ayres  and  Theron 
E.  Fell  are,  and  at  all  times  hereinafter  men- 
tioned were,  partners  doing  business  as  such,  as 
wool  commission  merchants,  doing  business  at 
Castle  Rock  and  at  Arlington,  Oregon. 

2.  That  the  defendants  are  Uie  owners  or  the 
lessees  of,  and  operate  a  line  of  railroad  through 
said  Towns  of  Castle  Rock  and  Arlington,  Or- 
egon, from  Portland,  in  said  State  of  Oregon, 
to  Wallula,  in  Washiueton  Territory,  and  oth- 
er points;  and  especially  through  all  the  points 
hereinafter  named  to  Portland,  Oregon,  and  to 
Wallula,  in  Washington  Territory. 

8.  That  said  Wallula,  in  Washington  Terri- 
tory, is  the  eastern  terminus  of  the  said  Oregon 
Railway  &  Navigation  Company's  branch  of 
the  Union  Pacific  Railroad,  and  Is  the  western 
terminus  of  the  Northern  Pacific  Railroad's 
Columbia  River  Branch,  being  the  station  at 
which  freight  is  transferred  from  one  road  to 
the  other;  and  that  all  the  other  points  herein- 
after mentioned  are  in  the  State  of  Oregon,  on 
said  Oregon  Railway  &  Navigation  Com- 
pany's line,  now  leased  to  the  union  Pacific 
Railroad  Company,  either  on  the  main  line  run- 
ning from  WalluUi  to  Portland  down  the  Co- 
lumbia River,  or  on  the  branch  line  running 
from  Umatillift  Junction  to  Huntington,  Ore- 
gon. 

4.  That  the  wool  clip  of  Eastern  Oregon  for 
the  season  of  1887  amounted  to  about  10,000,- 
000  pounds  and  was  produced  in  sections  from 
which  shipment  can  only  be  made  upon  and 
over  said  Oregon  Railway  &  Navigation 
Company's  line,  or  said  branch  of  the  Union 
Pacific  Railroad.  That  the  natural,  proper, 
and  ultimate  destination  of  all  said  wool  is  to 
eastern  markets,  to  reach  which  it  must  pass 
over  said  railroad  to  Wallula,  thence  east  over 
the  Northern  Pacific  Railroad  to  Duluth  or  St. 
Paul,  or  via  Huntington  to  Omaha. 

6.  That  about  seven  eighths  of  the  wool  of 
the  State  of  Oregon  is  raised  in  Eastern  Oregon, 
and  that  heretofore,  in  consequence  of  great 
and ,  unjust  discriminations  in  favor  of  Port- 
land, Oregon,  and  San  Francisco,  California, 
said  wool  has  been  shipped  over  the  said  Ore- 

fon  Railway  and  Navigation  Company's  line  to 
^ortland,  thence  back  over  the  same  line  east, 
or  via  the  Oregon  Railway  and  Navigation 
Compuiy's  line  of  steamships  to  San  Francisco. 

6.  That  this  year  (1887),  upon  the  going  into 
effect  of  the  interstate  Commerce  Xaw,  the 
rate  east  from  Portland  to  Chicago  was  put  at 
$8.25  per  100  pounds,  on  baled  wool;  but  later, 
under  the  suspension  of  section  4  of  said  Act, 
a  rate  of  $1.60  per  100  pounds  from  Portland 
to  Chicago  was  named,  which  rate  did  not  ap- 
ply to  Interior  points. 

7.  That  on  April  25. 1887,  the  Northern  Pa- 
cific announced  a  rate  of  $1.50per  100  pounds 
on  baled  wool  from  Wallula,  Washington  Ter- 
ritory, to  Duluth,  Minnesota;  or  a  rate  of  $1.75 
per  100  pounds  upon  wool  in  sacks;  shipped 
m  car  load  lots  of  20,000  pounds  baled,  or 
10,000  pounds  sacked. 

8.  That  under  these  circumstances  wool  buy- 
ers from  Duluth,  Minnesota,  Hartford,  Con- 


necticut, and  other  eastern  points,  including 
Messrs.  Cutler  &  Gilbert,  of  Duluth,  began  to 
buy  large  quantities  of  wool  through  said  firm 
of  Ayres  &  Fell,  and  their  traveling  represent- 
ative. Mr.  A.  B.  Blair,  purchasing  and  con- 
tracting for  immediate  and  f utu^  delivery  at 
Eoints  lalong  the  said  Oregon  Railway  &  Nay- 
ration  Company's  line  m  Eastern  Oregon, 
direct  eastern  shipment  via  Wallida,  and  pay- 
ment of  the  already  exorbitant  local  charges  to 
that  point,  being  intended. 

9.  That  about  June  1,  1887,  shippers  were 
suddenly  confronted  with  advanced  rates  upon 
wool  from  all  points  in  Eastern  Oregon  along 
said  Oregon  Railway  and  Navigation  Com- 
pany's line  to  Wallula,  Washington  Territory, 
and  were  then  for  the  first  time  shown  and 
made  aware  of  a  new  local  distance  tariff,  and 
also  a  change  in  classification. 

The  rate  upon  wool  was  by  this  new  tariff 
raised  as  follows: 

From  Dalles  to  Wallula,  from  88  cents  to  94 
cents  per  100  lbs. 

From  Arlington  to  Wallula,  from  49  cents 
to  65  cento  per  100  lbs. 

From  CasUe  Rock  to  Wallula,  from  86  cents 
to  68  cento  per  100  lbs. 

From  Echo  to  Wallula,  from  29  cento  to  50 
cento  per  100  lbs. 

From  Yoakum  to  Wallula,  from  86  cento  to 
68  cento  per  100  lbs. 

From  Pendelton  to  Wallula,  from  49  cento 
to  65  cento  per  100  lbs. 

10.  That  the  former  local  tariff  of  April  1, 
1887,  made  a  difference  on  wool  in  bales  and 
wool  in  sacks,  the  first  colunm  of  the  above 
figures  being  for  wool  in  bales;  the  wool  in 
sacks  being  classed  higher,  namely  ninety- four 
cento,  fifty-six  cents,  for^^-one  cento,  thirty- 
four  cento,  forty-one  cento,  and  fifty -six  cento 
respectively  from  the  pointo  above  named ;  but 
the  new  tariff  makes  no  distinction  between 
wool  in  sacks  and  wool  in  bales,  which  oper- 
ates as  an  unjust  discrimination  against  your 
petitioners'  wool  presses. 

11.  That  the  new  tariff  bears  date  May  14. 
1887,  and  purporto  to  go  into  effect  May  25. 
1887;  but  as  a  matter  oifact said  tariff  was  not 
actually  printed  until  the  28d  day  of  May, 
1887.  and  hence  under  the  law  could  not  taxe 
effect  until  June  8, 1887.  That  said  toriff  was 
not  posted  nor  in  any  manner  published,  or  in 
any  way  whatever  made  known  to  ahippers 
until  June  1,  1887.  or  thereabouto;  that  it  wa^ 
not  6ent  to  said  Company's  agento  along  said 
line  until  about  May  25.  1887,  and  then  with 
no  instructions  to  advise  wool  shippers  of  ito 
contento. 

12.  That  on  June  1 ,  1887,  said  firm  of  Ayres 
&  Fell  shipped  from  Castle  Rock  to  Wallula 
fifteen  bales  of  wool,  marked  "  'C.  &  G.'  care 
of  A..  &  G.  Cummings,  Wallula,"  in  a  car 
which  left  Castle  Rock  at  7:80  P.  M.  of  said 
day.  intending  to  forward  other  loto  in  a  day 
or  two  to  complete  *'a  car  load  lot."  The  lot 
was  billed  at  thirty-six  cento  at  Castle  Rock. 
but  this  was  corrected  at  Wallula  to  corre- 
spond with  the  tulvanced  rate. 

The  above  lot  of  wool  was  at  once  trans- 
ferred and  went  east  over  the  Northern  Pacific, 
and  on  June  2  another  lot  of  twenty-seven 
bales  was  forwarded  from  Arlington,  taking 
the  new  rate  under  protest,     bald   twen^- 
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aeren  bales,  weighing  16,965  poioaids,  aniTcd 
in  WaUnla  Jane  4,  1887,  ana  were  detained 
there,  contrary  to  instructions,  till  Jane  9. 
1887.  and  then  were  forwarded  only  apon  oar 
pxDg  persooallv  and  demanding  ttiat  the  same 
be  f  orwarded*  Mr.  Cammings,  the  consignee, 
baring  been  repeatedly  informed  by  said  Com- 
pany's agent  that  no  sach  wool  was  there;  all 
of  which  caused  great  expense  and  damage  to 
the  petitioDers. 

18.  Thatprior  to  said  shipments,  and  up  to 
Jane  1,  1887,  said  Ayres  &  Fell  made  fre- 
quent  hiquirtos  as  to  the  rate  on  wool,  and 
wliether  any  different  or  greater  rates  from 
aaid  p^nts  in  Or^on  to  Wallula  would  be 
made;  and  was  in  all  cases  advised  by  said 
Company's  agents,  up  to  and  including  said 
June  1,  that  tiaere  were  no  new  or  higher  rates. 

14.  That  said  firm  of  Cutler  &  Gilbert,  of 
Duluth,  Minnesota,  had  instructed  their  agents 
at  the  above  named  points  to  purchase  for 
them  1,000,000  pounds  of  wool,  which  said 
Ayres  &  Fell  were  to  nade,  bale  and  ship  for 
a  commission;  that  said  Ayres  &  Fell  between 
May  25  and  June  2,  1887,  received  wool  pur- 
chased and  made  payment  for  same,  and  were 
under  obligations  to  deliver  the  same  to  said 
Cutler  &  Gilbert  at  Duluth,  at  a  stipulated  ex- 
pense per  pound;  that  in  consequence  of  said 
sudden,  secret  and  unlawful  increase  of  rates 
thev  have  been  unable  to  fulfil  their  contracts, 
and  said  Ayres  &  Fell  have  made  purchases 
at  prices  which  would  not  have  been  paid  if 
there  had  been  legal  notice  of  said  advance  of 
rates,  and  that  sud  Ayres  &  Fell  were  thus 
discouraged  and  prevented  at  all  times  after 
said  June  1  from  purdiasing  anv  further 
quantities  of  wool  for  said  firm  of  Cutler  & 
Gilbert,  probable  purchases  which  they  were 
thus  i»eveuted  from  making  for  this  firm  be- 
ing estimated  at  1,000,000  pounds  of  wool. 
That  in  consequence  of  said  increase  of  rates, 
the  wool  presses  of  said  Ayres  &  Fell  became 
idle,  and  their  workmen,  five  in  number,  were 
thrown  out  of  employment,  and  an  expert 
wool  grader  employed  at  a  high  salary  was  left 
on  expense  with  only  slight  employment. 

15.  That  the  business  of  said  Ayres  &  Fell 
by  this  unlawful  increase  and  discrimination 
lias  been  greatly  injured,  and  partially  de- 
stroyed; ihaX  they  have  been  put  to  great  ex- 
pense and  suffered  great  loss  in  traveling,  as- 
certaining facts,  emplojring  legal  and  other  as- 
sistance, and  their  patrons  have  been  disap- 
pointed and  aggrieved;  that  their  business  has 
by  c^aid  unlawful  increase  and  discrimination 
been  greatly  injured,  not  only  with  said  firm 
of  Cutler  &  Gilbert,  but  also  in  their  business 
with  oUier  dealers,  notably  Fenner  Bros.  & 
Chflds.  of  Boston.  Mass.,  and  T.  W.  Hall  & 
Co.  of  Chicago,  Illinois. 

16.  Said  petitioners  therefore  allege  that  the 
defendants  have  been  guilty  of  a  violation  of 
the  Interstate  Commerce  Law  in  Uie  following 
particulars,  namelv: 

1.  A  violation  or  section  6  of  said  Law  in  not 
printing,  publishing  or  keeping  for  public  in- 
spection a  schedule  showing  the  rates  charged 
upon  wool  shipped  from  CSat\e  Rock,  Arling- 
ton, Pendleton  and  other  points  in  Oregon  to 
WaDula,  in  Washington  Territory,  for  ten  full 
days  prior  to  June  1, 1887. 

Iktsb  8. 


2.  A  violation  of  said  section  6  in  advancing 
the  rates  upon  wool  from  said  points  in  Orecou 
to  said  Wallula,  on  or  about  June  1, 1887,  with- 
out printing  or  in  any  manner  publishing  ten 
days'  notice  thereof,  or  giving  shippers  any  no- 
tice whatever  until  large  quantities  of  wool  con- 
tracted for  imder  the  old  rates  were  ready  for 
shipment. 

8.  A  violation  of  section  1  of  said  Law,  on 
or  about  Jane  1, 1887,  in  making  and  giving 
said  advanced  rates  upon  wool,  for  the  purpose 
of  subjecting  certain  persons,  companies  and 
localities,  and  said  whole  wool  traffic  of  East- 
em  Or^on  to  imdue,  unreasonable  and  unlaw- 
ful disadvantages. 

4.  A  violation  of  section  1  of  said  Law  by 
charging  an  unjust  and  unreasonable  rate  of 
freight  upon  wool  from  said  points  In  Oregon 
to  said  Wallula,  namely:  Castle  Rock,  fifty-two 
miles,  fifty  three  cents  per  100  pounds;  Arline- 
ton,  seventy-two  miles,  sixty-five  cents  per  IW 
pounds;  Echo,  fo|ty-five  miles,  fifty  cents  per 
100  pounds;  Pendleton,  seventy-one  miles,sixty- 
five  cents  per  100  pounds  and  from  other  places 
in  the  same  proportion. 

17.  That  your  petitioners  are  not  the  only 
ones  damaged  by  this  unlawful  increase  and 
discrimination,  and  these  unjust  rates,  but  that 
all  the  wool  growers  of  Eastern  Oregon  are  in- 
terested in  a  greater  or  less  degree,  in  common 
with  them,  as  will  appear  from  a  petition  filed 
herewith,  and  marked  "Exhibit  A." 

18.  That  the  direct,  immediate  and  conse- 
quential damage  to  your  petitioners,  said  firm 
of  Ayres  &  Fell,  is  as  follows: 

1.  Unlawful  overcharge  on  shipment  of  fif- 
teen bales  of  wool  from  Castle  Rock  to  Widlula, 
June  1,  1887, 9,226  pounds,  at  seventeen  cents 
overcharge  per  cwt  (15.68. 

2.  Unlawful  overchar&e  en  shipment  of 
twenty-seven  bales  of  woof  from  Arlington  to 
Wallula,  June  2,  1887,  16,965  pounds  at  six- 
teen cents  per  cwt.  overcharge,  $27.14. 

8.  Direct  loss  and  damage  upon  said  peti- 
tioners' business  with  said  Cutler  &  Gilbert,  by 
reason  of  the  detention  of  shipment  and  can- 
cellation of  contracts  in  consequence  of  unlaw- 
ful increase  of  rates  to  Wallula,  $2,500. 

4.  Damage  to  wool  commission  business  of 
Ayres  &  Fell  as  commission  and  forwarding 
agents  at  Arlington  and  Castle  Rock,  because 
or  diBcrimination  in  favor  of  Portland  and  San 
Francisco  packers,— $2,500. 

Based  upon  the  foregoing,  your  petitioners 
claim  and  demand  said  several  sums  to  bepaid 
by  said  Oregon  Railway  &  NavisaUon  Com- 
pany, and  ss^d  Union  Pacific  Rdlroad  Com- 
pany, to  wit: 

llie  sum  of  $15.68  direct  overcharge,  the 
further  sum  of  $27.14,  direct  overcharge,  and 
the  further  sum  of  $5,000  damages.  We  also 
demand  a  deduction  of  said  Company's  rates 
on  wool  from  all  said  points  in  Oregon  to  Wal- 
lula, Washington  Territory,  of  50  per  cent  of 
present  rates,  as  above  set  forth,  and  as  ap- 
pears in  the  tariff  number  228,  dated  May  14, 
1887. 

For  which  your  petitioners  will  ever  pray. 

Ayres  &  Fell, 
by  J.  P.  Wager, 
Their  Attorney. 
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BOSTON  &  ALBANY   R  R.  CO. 

V, 

BOSTON  &  LOWELL  R.  R.  CO.   et  (U* 
(Two  Ckues,  Nos.  li  and  15.) 

PLEADINGS  in  proceedings  based  upon  alle- 
gations of  the  maintenance  of  higher  rates 
for  me  short  haul  than  for  the  long  hauL 

CoMFLAnrr  m  No.  14. 

(FUedMay2i.l887J 

Boston,  Mass.  May  21. 1887. 
To  the  Honorable,  the  Interstate  Commerce 

Commission : 

Respectfully  represents  the  Boston  and  Al- 
bany Railroaa  Company,  a  corporation  estab- 
lished in  the  States  of  Massachusetts  and  New 
York,  that  the  Boston  and  Lowell  Railroad 
Company,  a  Massachusetts  corporation;  the 
Concord  Railroad  Company,  a  New  Hampshire 
corporation;  the  Northern  Railroad  Company, 
a  New  Hamphire  corporation;  the  Central 
Vermont  Railroad  Company,  a  Vermont  cor- 
poration, and  the  Grand  Trunk  Railway  Com- 
pany, established  by  the  laws  of  Canada,  have 
issued  schedules  of  joint  rates  under  the  name 
of  the  National  Despatch  Line,  and  under 
these  schedules  the  rates  from  Boston  to  De- 
troit, Michigan  are: 

51-45-3&-24-d0-18  for  the  six  classes  of 
freight  respectively;  and  to  Montreal,  Canada, 
45-£)-80-28-20-18  for  the  six  classes  of  freight 
respectivelv;  while  at  the  same  time  the  Boston 
ana  Lowell,  Concord,  Northern,  and  Central 
Vermont  Railroad  Companies,  a  part  of  the 
'  roads  included  in  the  National  Despatch  Line, 
have  made  and  maintained  rates  from  Boston 
to  St.  Albans,  Vermont,  a  station  on  the  Cen- 
tral Vermont  Railroad,  a  less  distance  from 
Boston  than  either  Detroit  or  Montreal,  in  the 
same  direction  over  the  same  line  as  follows: 

6(V-50-40-27-24-17  for  the  six  classes  of 
freight  respectively. 

The   National    Despatch  Line  comes  into 
I    competition  with  the  Boston  and  Albany  Rail- 
road Company  and  its  connections  at  Detroit 
and  other  western  points. 

The  grievance  which  this  Company  and  its 
connections  have  is  that  the  NationalDespatch 
Idne  makes  rates  to  Detroit  and  other  points 
in  the  West  less  than  the  Boston  and  Albany 
Railroad  Company  and  its  connections  make 
to  the  same  points;  while  at  the  same  time  a 
certain  combination  of  roads,  including  a  part 
of  the  roads  in  the  National  Despatcm  Line, 
viz. :  the  Boston  and  Lowell,  Concord,  North- 
ern, and  Central  Vermont  Railroad  Companies 
maintain  higher  rates  to  St  Albans  and  other 
intermediate  points;  that  is  higher  rates  for  the 
short  haul  than  for  the  long  lutul  on  the  same 
line  in  the  same  direction,  on  the  five  upper 
classes  of  freight;  whereas,  if  the  rates  to  De- 
troit and  other  western  points  were  made  the 
same — no  higher  and  no  lower — than  to  any 
intermediate  point  on  the  same  line  in  the 
same  direction,  your  petitioner  would  have  no 
reason  to  complain. 

With  this  petition  and  as  a  part  of  it,  are 

*8ee  ante,  291.  These  oases  have  been  set  down 
by  the  Commission  for  hearing  at  Butiand,  Y t.,  on 
September  1,  ltf87. 


sent  a  copy  of  the  tarilT  of  the  National  Des- 
patch  Line,  No.  4,  dated  April  6, 1887,  a  copy 
of  the  affidavit  of  H.  B.  Tindall,  the  original 
of  which  is  filed  as  a  part  of  the  petition  of 
this  petitioner  agtdnst  the  Ogdensburgh  and 
Lall:e  Champlain  route,  and  a  copy  of  the  Bos- 
ton and  Albany  Railroad  and  New  York  Cen- 
tral  and  Hudson  River  Railroad,  joint  west 
bound  interstate  freight  tariff  No.  1. 
Boston  &  Albany  fiailroad  Company 
by  Arthur  Mills 

General  Traffic  Manager. 
Commonwealth  of  Massachusetts  >  .^ 
Suffolk,  f  *•• 

May  21,  188T. 
Sworn  to  before  me.         C.  E.  Stevens. 

Justice  of  the  Peace* 

Complaint  in  No.  15. 

(Filed  May  24, 18870 

Boston,  Mass.  May  21, 1887. 
To  the  Honorable,  the  Interstate  Commerce 

Commission: 

Respectf uUv  represents  the  Boston  and  Al- 
bany Railroaa  Company,  a  corporation  estab- 
lished in  the  States  of  Massachusetts  and  New 
York,  that  the  Boston  and  Lowell  Railroad 
Company,  a  Massachusetts  corporation;  the 
Concord  Railroad  Company,  a  New  Hampshire 
corporation;  the  Northern  Railroad  Company, 
a  New  Hamphire  corporation;  Uie  Central 
Vermont  Railroad  Company,  a  Vermont  cor- 
poration; and  the  Ogdensburgh  and  Lako 
Champlain  Railroad  Company,  a  New  York 
corporation,  have  made  an  arrangement  by 
which  the  Steamship  Company  operated  by 
the  Ogdensburgh  and  Lake  Champlain  Rail- 
road Companv  has  issued  a  tariff  from  Boston 
to  lake  ports  in  the  United  States  at  a  lees  rate 
than  is  charged  at  the  same  time  from  Boston 
to  Ogdensburgh  and  other  points  on  the  same 
line  at  a  shorter  distance  from  Boston  in  the 
same  direction.    The  rates  are  as  follows: 

From  Boston  to 
Cleveland,  O.  1 

Detroit,  Mich.  1  41-3(^-29-20-17-14 
Port  Huron,     [for  the  six  classes  of  freight 

J  respectively. 

To 
MUwaukee,  >  44r^9-81-28-19-16 
Chicago,      f  for  the  six  classes  respectively, 

and  from  Boston  to 
Ogdensburgh,  60-50-45-80-2&-17  for  the  six 
classes  of  freight  respectively. 

This  line  via  Ogdensburgh  comes  into  com- 
petition with  the  Boston  and  Albany  Railroad 
Comprny  and  its  connections  at  Cleveland, 
Detroit,  Port  Huron,  Milwaukee,  Chicago  and 
other  western  points. 

The  grievance  which  the  Boston  and  Albany 
Railros^  Companv  and  its  connections  have  is 
that  the  line  via  Ogdensburgh  makes  rates  to 
the  above  places  less  than  the  Boston  and  Al- 
bany Railroad  Company  and  ita  oonnectlona 
make  to  the  same  points,  while  at  the  same 
time  the  above  named  roads,  viz. :  the  Boston 
and  Lowell.  Concord,  Northern,  Central  Ver- 
mont, and  Ogdensburgh  and  IJake  Champlain 
Railroad  Companies  maintain  higher  rates  to 
Ogdensburgh  and  other  intermediate  points; 
tlmt  is,  higher  rates  for  the  short  haul  than  lor 
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the  long  hatil  on  the  same  Une,  at  the  same 
time  in  the  same  direction;  whereas,  if  the 
rates  to  Cleveland,  Detroit,  Port  Huron,  Mil- 
waukee and  Chicago  were  made  the  same,  no 
higher  and  no  lower  than  to  intermediate 
points  on  the  same  line,  in  the  same  direction, 
your  petitioner  would  have  no  reason  to  com- 
plain. 

Herewith,  and  as  a  part  of  this  petition,  are 
sent  a  copy  of  the  Central  Vermont  Line  of 
Steamers  west  bound  freight  tariff  No.  2,  tak- 
ing effect  April  18,  1887,  circular  signed  by 
the  New  England  agent  of  the  Central  Ver- 
mont Line  of  Steamers  dated  April  dO,  1887,  the 
affidavit  of  H.  B.  Tindall,  and  a  copy  of  the 
Boston  &  Albany  Railroad  Company,  New 
York  Central  &  Hudson  River  Raiht;^  Com- 
pany, and  Western  Transit  Company's  Joint 
west  bound  interstate  freight  tariff  No.  1  (A.) 

Boston  &  Albany  Railroad  Company, 
By  Arthur  Mills. 

General  TrafQc  Manager. 

Commonwealth  of  Massachusetts,  ) .. 
Suffolk,  f"- 

May  31, 188^. 

Sworn  to  before  me.        C.  E.  Stevens, 

Justice  of  Uie  Peace. 

EXHTBIT  TO  COHPLAINTB. 

I,  H.  B.  Tindall,  of  Boston,  Bfassachusetts, 
on  oath  depose  and  say  that  I  am  in  the  em- 
ploy of  the  Boston  &  Albany  Railroad  Com- 
pany, and  that  on  the  80th  dar  of  April,  1887, 
I  went  to  the  local  freight  office  of  the  Boston 
A  Lowell  Railroad  in  Boston  and  requested 
the  clerk' in  charge  to  show  me  the  rates  from 
Boston  to  points  on  the  Central  Vermont  Rail- 
road; whereupon,  he  showed  me  a  s^t  of  tariffs 
numbered  8,  purporting  to  give  the  rates  from 
Boston  to  the  stations  named  on  the  Central 
Vermont  Railroad,  which  rates  I  copied  and 
which  are  as  shown  on  the  sheet  hereto  an- 
nexed marked  at  the  bottom  thereof  No.  1. 

On  the  second  day  of  May,  1887, 1  went  to 
the  general  freight  office  of  Uie  Boston  & 
Lowell  RailroafT  and  asked  of  the  clerk  in 
charge  the  rates  from  Boston  to  points  on  the 
Ogdensburgh  &  Lake  Champlain  Railroad; 
whereupon,  he  read  to  me  from  tariffs  the  fol- 
lowing, shown  on  sheet  hereto  annexed 
marked  at  the  bottom  No.  2. 

H.  B.  TindaU. 

Suffolk  yu, 

Boston.  May  12, 1887. 

Subscribed  and  sworn  to  before  me. 

F.  H.  Ratcliffe, 
Justice  of  the  Peace. 

Tariff  No.  8  in  Effect  AprU  5, 1887. 

Central  Vermont  R  R  Freight  Tariff. 

E.  A.  Chittenden, 
Sup't  Local  Frt  Traffic. 
J.  W.  Hobart, 
Genl.  Mgr. 

B^ween  Boston  and 

(Lumber.) 

East  Swanton,  Vt  -  (KMO-40-27-24-17-  11-  7 
Highgate  Springs  -  "    •'    •*    "    '*    *• 
Rouse's  Point     -    .  "    "    •«  80-25    "     •• 
Alburg    --..••*«'«•••*    17     «« 
Alburg  Springs  -  -  "    «•    *«  21>-25-17 
LriEB  S. 


•«    «•   ««  27-24-17     " 
(I    (<    <«    <«    ((    «<     t$ 

(C        «<        «l       <<        ««        C( 


Swanton    -    - 

St.  Albans    - 

No.  G^rgia     • 

G^rgia     -    • 

Milton    -    •    - 

Colchester  -    • 

Essex  Junction 

Winooski  •    • 

Burlington  -    - 

Willston    -    - 

Richmond   -    •    • 

Jonesville*    -    •    - 

Bolton    .... 

North  Duxbury  - 

Waterbury  -   •    - 

Middlesex  Junction  - "    **    *'    ••    "    «• 

MontpeUer    -.."'«"    •«    •'    " 

Barre 55-4(^38-27-22-16-10 

•<    tt    <•    <<    (<    («     <« 

^    t<       ««       fl«       C(       <<       it  <fl 

.    «•    ««    "    20-22-10-  10 
_ ««    «    (<    •(    <<    <«     «< 

^         <<       C«       CI       cc       <c       <«  « 

.  58-48-80-25-21-15-  10 

.    50-40-88-28-21-15-  10 

-  45-88-80-21-20-15-  10 

[No.  1.] 
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-  5JM1M0-27-24-17-112 
.    58-48-40-27-24-17-  " 

.  56-47-80-27-28-17-  11 
.   55-45-88-27-21^16-  10 

.  55-45-88-27-22-16-  10 
-    55-45-88-27-22-16-  10 

-  55-4Ch.88-27-22-16-  10 

^         .i       tt       tt       tt       •!       I<  «« 

.      •<       «<       «       .<       tt       tt  tt 

^  tt       tt       tt       <•       tt       tt  tt 

^   tt       It       tt       tt       tt       tt  tt 

tt       tt       tt       tt       tt       tt  tt 

tt 
tt 


Northfleld 
Roxbury    -    - 
East  Granville - 
Braintree  •     - 
Randolph    -    • 
Bethel  •    -    • 
Royalton     .    • 
So.  Royalton  - 


It 


Tariff  No.  5  in  Effect  April  5. 1887. 

Central  Vermont  R  R  (Ogdensburgh  &  Lake 

Champlain  Line) 

Freight  Tariff 

between 

Clinton  Mills,  Ellenburg,  Forest,  Irona,  Al- 

tona,  Woods  Falls,  Mooers  Forks« 

Mooers  Junction,  Champlain, 

and 

Boston. 

Frank  Owen. 
F.  W.  Baldwin,  Gen.  Frt.  Agent 

Sup't. 
To  all  O.  &  L.  C.  points  as  above, 
60-50-40-80-25-17. 

Rates  quoted  from  the  printed  tariff  at  the 
general  freight  office  of  the  Boston  &  Lowell 
Railroad,  Boston,  Mav  2.  1887. 

Between  Boston  and  all  Ogdensburgh  &  Lake 
Champlain  points  between  Clinton  Mills  and 
Champlain  inclusive. 

60-50-40-80-25-17. 

Between  Ogdensburgh  and  Cherubusco, 
Irre.       60-50-15-80-25-17. 

[No.  2.] 

Aksweb  of  Boston  &  Lowbll  R  R  Co. 

IK  No.  14. 

The  answer  of  the  Boston  and  Lowell  Rail- 
road Corporation  to  the  petition  of  the  Boston 
and  Albfuiv  Railroad  Company: 

This  defendant,  saving  to  itself  all  benefit  of 
exception  to  be  taken  to  the  petition  of  the 
Boston  and  Albany  Railroad  Company,  for  an 
answer  thereto,  says:  that  it  admits  that  the 
several  corporations  therein  named  exist  and 
are  established  as  alleged;  and  denies  that  they 
have  issued  Joint  rates  under  the  name  of  the 
National  Despatch  Companv,  as  therein 
averred,  and  further  denies  that  the  line  of 
railroads  or  the  railroad  which  established  and 
maintains  any  Joint  rates  or  any  rates  for  the 
carriage  of  freight  between  Boston  and  St.  Al- 
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bans  and  Intermediate  points,  is  the  same  line 
or  railroad  corporation  as  the  line  which  estab- 
lishes and  maintains  the  rates  of  freight  be- 
tween Boston  and  Detroit,  and  other  western 
points,  as  alleged  in  said  petition,  and  further 
denies  that  the  same  carrier  or  line  of  railroads 
or  this  defendant  charge  higher  rates  for  a 
short  haul  than  for  a  long  haul,  over  the  same 
line  in  Uie  same  direction,  for  the  like  Idnd  of 
property  In  the  manner  set  out  In  said  petition, 
and  further  alleges  that  the  transportation  of 
freight  between  the  points  named  in  said  peti- 
tion has  not  been  and  is  not  under  substantial- 
ly similar  circumstances  and  conditions  within 
the  true  intent  and  meaning  of  the  Act  of  Con- 
gress, entitled  *'An  Act  to  Regulate  Com- 
merce," approved  February  4, 1887. 

And  this  defendant  further  savs  that  the 
Boston  and  Lowell  Railroad,  the  I^ashua  and 
Lowell,  the  Concord,  the  Northern  and  the 
Central  Vermont  Railroads  are  connecting 
raih*oads  so  far  as  trackage  is  concerned,  from 
Boston,  Mass.  to  St.  Albans,  Yt  These  roads 
are  not  managed  or  controlled  by  each  other, 
except  that  the  Nashua  and  Lowell  and  the 
Northern  are  In  fact  operated  by  the  Boston 
and  Lowell;  nor  is  there  between  them  an  ar- 
rangement for  a  conUnuous  carriage  or  ship- 
ment of  property  over  the  same,  altnouffh  it  is 
true  that  Uiey  sometimes  make  Joint  tariffs  of 
rates  between  Boston  and  St.  Albans,  afore- 
said, and  interchange  cars.  At  the  time  of  fil- 
ing the  petitioners'  complaint  the  rate  fixed  by 
said  loint  tariff  from  Boston  to  St  Albans  was 
and  Is  as  stated  in  said  petition. 

National  DespcUeh  Line, 

These  defendants  further  say  that  the  Na- 
tional Despatch  Line,  referred  to  in  the  said 
petition,  is  a  line  of  cars  running  from  Boston, 
Mass.,  to  all  large  points  in  Canada  and  in  the 
Western  States  west  of  St  Johns  in  Canada 
via  the  Grand  Trunk  Line.  They  consist  of 
8,750  freight  cars,  marked  "National  De- 
spatch Line,"  and  they  are  owned  as  follows: 

The  Nationd  Car  Company,  a  corporation 
chartered  and  organized  unaer  the  laws  of 
Vermont,  owns  8,T)00  of  said  cars.  The  Grand 
Trunk  Railway  Company  of  Canada,  owns 
700,  and  the  Chicago,  Pekin,  and  the  South 
Western  Railroad  owns  fifty.  The  roads  over 
which  the  National  Despatch  Line  sends 
freight,  and  which  use  these  cars,  are  as  fol- 
lows: 

Boston  and  Lowell;  Boston  and  Maine  (Wor- 
cester and  Nashua  Division);  Central  Vermont; 
Cheshire;  Chicago  and  Alton;  Chicago  and 
Eastern  Illinois;  Chicago  and  Grand  Trunk; 
Chicaeo,  Milwaukee  and  St  Paul;  Chicago, 
Rock  Island  and  Pacific:  Cincinnati,  Hamilton 
And  Dayton;  Concord,  Connecticut  River;  De- 
troit, Grand  Haven  and  Milwaukee;  Detroit, 
Lansingand  Northern;  Evansville  and  Terra 
Haute;  Fitchbui^;  Flint  and  Pere  Marquette; 
Grand  Trunk;  Louisville,  New  Albany  and 
Chicago;  New  London  and  Northern;  Provi- 
dence and  Worcester;  Toledo,  Ann  Arbor  and 
Northern  Michigan;  Wabash,  St  Louis  and 
Pacific. 

The  National  Despatch  Line  have  their  prin- 
cipal ofiBce  in  Boston,  Mass.  They  solicit 
freight  at  Boston  and  other  places  in  New  Eng- 
land for  transportation  to  all  prominent  points 


in  Canada  and  the  Western  States  west  of  St. 
Johns.  They  have  affencies  In  Boston  and 
other  eastern  points  and  in  Chicago  and  other 
western  points.  They  do  not  receive  or  solicit 
freight  at  Boston  or  other  New  England  points, 
the  destination  of  which  is  south  of  St  Johns, 
for  west  bound  freight  They  Israe  their 
own  bills  of  lading,  according  to  the  form 
hereto  attached,  marked  *'B,"  and  they  also 
issue  and  publish  their  tariff  for  transportation 
from  New  England  points  to  points  In  the 
Western  States  and  Canada  west  of  St  Johns. 
The  one  now  in  force,  and  which  has  been  in 
force  since  April  6,  1887,  is  hereto  attached, 
marked  "C."  They  do  not  issue  bills  of  lad- 
ing for  west  bound  freight  from  New  England 
points  to  points  south  of  St.  Johns,  nor  do 
they  make  a  tariff  nor  profess  to  be  carriers  be- 
tween those  points  in  respect  to  west  bound 
freight  destined  south  of  St  Johns.  St  Al- 
bans, Vt,  is  south  of  St  Johns,  and  is  not  em- 
braced in  the  tariff  made  by  the  National  Des- 
patch Line  for  west  bound  freight  The  rates 
made  to  points  west  of  St  Johns,  where  Uiere 
is  competition  wtth  complainants'  line,  are 
made  under  this  tariff  by  the  National  Despatch 
Line. 

And  this  defendant  denies  that  the  Joint  tar- 
iff aforesaid  constitutes  an  arrangement  for  a 
continuous  carriage  within  the  meaning  of  the 
first  section  of  the  Interstate  Conunerce  Law; 
but  if  it  does,  then  it  all^^  that  the  joint  tar- 
iff from  Boston  to  St.  Albans  makes  a  wholly 
different  line  from  the  one  made  by  tne  joint 
tariff  of  the  National  Despatch  Line,  within 
the  meaning  of  the  fourth  section  of  said  Law. 

Bates  at  8t,  Albans,  Vermont. 

And  this  defendant  further  says  that  the 
rates  from  Boston  and  intermediate  points  to 
St  Albans  are  reasonable;  that  nobody  along 
the  line  is  dissatisfied  with  the  rates  made;  that 
the  Boston  and  Albany  Line  is  not  a  competitor 
for  traffic  for  west  bound  freight  from  Boston 
or  intermediate  points  to  St  Albans,  and  is 
in  no  way  interested  in  the  rates  that  are  made 
thereto.  It  further  says  that  Uie  Central  Vei^ 
mont  Road  runs  through  a  sparsely  settled 
country;  that  the  local  traffic  thereon  is  small, 
and  that  it  was  constructed  at  a  great  ezi)ense 
Uirough  an  uneven  country  with  high  grades; 
that  the  road  has  been  foreclosed  and  reorgan- 
ized, and  the  original  capital  put  into  the  con- 
struction of  the  same  has  been  lost;  that  if  said 
road  was  compelled  to  depend  on  local  traffic, 
it  could  not  pay  its  expenses  and  interest  on  its 
bonded  debt,  to  say  nothing  of  the  stocks  of 
the  road  as  it  has  been  reorganized.  And  this 
defendant  further  says  that  the  additional  ex- 
pense of  doinff  through  traffic,  as  compared 
with  local  traffic,  is  small  in  degree;  that  iu 
road  is  the  same  whether  the  traffic  is  local 
and  small  or  large  by  reason  of  through  busi- 
ness; that  the  profit  which  it  makes  out  of  the 
through  business  is  auite  as  important  to  it  as 
the  profit  on  the  local  business,  by  reason  of 
the  volume  of  the  through  traffic  as  compared 
with  the  local  traffic;  that  the  volume  of  busi- 
ness from  Boston  to  St  Albans  is  not  one 
twentieth  part  of  what  it  is  to  points  beyond 
there,  westward.  That  it  has  been  to  very 
large  expense  for  terminal  facilities,  among 
other  thmgs,  to  acconunodate  such  through 
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traffic,  and  thk  expense  amounts  to  more  tkan 
#3.000,000. 

Thnmnh  Batei.    DistvmOar  Gonditioiw  and 
CireuiMtancM. 

And  these  defendants  farther  say  that  the 
Central  Vermont  Road  extends  northerly  from 
St.  Albans  to  the  state  line,  a  distance  of  about 
ten  miles;  that  it  there  connects  with  the  Mon- 
treal and  Vermont  Junction  Railroad,  a  Canada 
•corporation  which  extends  about  twenty-two 
miles  northerly  to  St  Johns,  in  Canada,  where 
it  connects  with  the  Grand  Trunk  Railroad, 
which  extends  through  Canada  to  Windsor, 
opposite  Detroit 

It  is  over  this  line  that  the  National  Despatch 
•cars  principally  run.  And  this  defendant  fur- 
ther says  that  the  rate  made  by  the  National  De- 
spatch line  from  Boston  to  Montreal  is,  and 
was  at  the  time  of  the  filing  of  the  petitioner's 
^complaint,  the  same  as  statS  in  said  complaint, 
and  lor  the  following  reasons:  there  are  many 
competitors  at  Boston  for  traffic  to  Montreal; 
there  are  none  for  traffic  to  St  Albans.  Bos- 
ton tr^c  is  taken  by  ocean  steamers  to  Hali- 
fax, Nova  Scotia,  and  St  Johns,  New  Bruns- 
wick, and  thence  by  Canadian  railways  to 
Montreal.  It  is  also  taken  via  Passumpsic  and 
Southeastern  Railway  to  Montreal,  the  latter 
railroad  being  a  foreign  corporation .  Traffic  is 
also  taken  from  New  York  to  Montreal,  by  the 
Delaware  and  Hudson  River  Canal  Company, 
which  extends  from  New  York  City  to  Rouse's 
Point,  within  fifty  miles  of  Montreal,  and  is  a 
Tailroad  entirely  within  the  State  of  New 
York.  Halifax  and  St  John,  N.  B.,  are  for- 
eign cities,  and  together  with  New  York  are 
Competitors  with  Boston  for  the  sale  of  goods 
to  the  merchants  of  Montreal.  Unless  the  rate 
of  freight  is  as  l<^w  from  Boston  to  Montreal  as 
from  the  aforesaid  cities  to  Montreal,  the  traf- 
fic will  not  go  over  the  roads  used,  as  the  Na- 
tional Despatch  Line,  the  Grand  Trunk  via 
Portland,  is  the  strongest  competitor  for  traffic 
from  Boston  to  Montreal,  and  is  a  foreign  cor- 
poration. The  National  Despatch  Line  makes 
the  rates  they  do  from  Boston  to  Montreal 
from  necessity  and  by  reason  of  competition, 
and  for  no  other  reason. 

And  these  defendants  further  say  that  the 
rate  made  by  the  National  Despatch  Line  from 
Boston  to  Eietroit  is  and  was  as  stated  in  said 
petition,  at  the  time  of  filing  thereof.  There 
are  many  competing  lines  for  Boston  traffic  to 
the  West,  and  espedally  to  Detroit.  The  Bal- 
timore and  Ohio  takes  traffic  at  Boston  by 
ocean  steamers  to  Philadelphia  and  Baltimore 
and  thence  over  their  line  to  all  large  points  in 
the  West  The  Boston  and  Albany  Line  via 
the  New  York  Central,  and  Michigan  Central 
Railroads  and  steamships  from  Buffalo,  takes 
freight  westward  to  all  lake  points,  and  more 
espiKiallv  Detroit  The  Grand  Trunk  Line 
via  Portland  is  still  another  line  in  competition 
for  west  bound  traffic  to  Detroit,  and  all  other 
large  points  in  the  West  The  Grand  Trunk 
Rsllway  Company  is  a  foreign  corporation, 
and  thdr  line  runs  principally  through  Canada 
to  Windsor,  Ontario,  opposite  Detroit,  and 
Point  Sdward,  Ontario,  opposite  Port  Huron, 
Mich.  'The  defendant's  line  from  Boston  to 
St  Albans,  in  connection  with  the  Ogdens- 
burgh  and  Lake  Champlain  Railroad,  and  the 
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line  of  boats  on  the  Great  Lakes,  called  the 
Central  Vermont  Line  of  Steamers,  constitute 
still  another  line,  which  comes  in  competition 
with  the  National  Despatch  Line  at  Detroit  and 
oUier  western  points.  The  Canadian  Pacific, 
another  foreign  corporation,  is  in  competition 
for  this  same  trsffic.  Many  others  miffht  be 
named,  and  especially  the  New  York  and  New 
England  and  its  connections,  also  the  Fitch- 
burg  and  Hoosac  Tunnel  Line. 

And  this  defendant  further  says  that  these 
competing  lines  largely  dictate  the  rates  from 
Boston  to  Detroit,  and  other  competing  points 
in  the  West;  that  the  defendant  s  lines  must 
make  as  low  rates  to  these  points  of  competi- 
tion as  the  other  lines,  or  ^  out  of  the  bud- 
ness.  That  the  through  buSness  to  competing 
points  is  important  to  this  defendant  and  the 
oUier  connecting  roads,  and  is  a  source  of 
large  profits  to  this  defendant  That  the 
amount  of  traffic  from  Boston  to  St.  Albans 
and  intermediate  poinfris  not  one  twentieth 
part  of  what  it  is  to  points  west  of  St  Albans. 
And  this  defendant  further  says  that  the  cir- 
cumstances and  conditions  under  which  freight 
traffic  is  taken  and  transported  from  Boston  to 
St  Albans  is  wholly  dissimilar  to  what  it  is  in 
respect  to  freight  traffic  which  they  take  and 
transport  west  of  there  to  points  of  competi- 
tion, and  more  especially  Montreal  and  Detroit 
That  the  rates  made  from  Boston  to  Montreal 
and  Detroit  respectively  are  made  from  neces- 
sity and  for  no  other  reason.  That  the  peti- 
tioner is  in  no  wise  interested  in  the  rates  from 
Boston  to  St.  Albans;  that  its  motive  in  filing 
its  petition  is  to  break  down  one  of  its  princi- 
pal competitors  for  through  business  from  Bos- 
ton to  Detroit,  and  other  points  in  the  West, 
and  from  no  other  motive.  And  these  defend- 
ants further  say  that  they  have  acted  in  good 
faith  in  the  premises;  that  they  have  given  the 
best  construction  they  could  to  the  interstate 
Commerce  Law,  and  under  the  advice  of  coun- 
sel; and  if  they  have  erred,  thev  will  ask^eave 
to  file  their  petition  to  be  relieved  from  the 
operation  of  the  fourth  section  of  said  Act — 
without  this  that  the  facts  set  forth  in  saU  pe- 
tition are  true,  except  as  herein  confessed 
avoided  or  denied. 

Boston  and  Lowell  Railroad  Corporation. 

By£dwin  Morey. 

A.  A.  Strout  President 

Solicitor  of  the  Boston  and  Lowell  Rail- 
road Corporation. 
Commonwealth  of  Massachusetts,  ) 
Suffolk.  )  **• 

June  24,  A.  D.  1887. 

Personally  appeared  before  me  Edwin  Mo- 
rey above  named,  and  made  oath  that  he  is  the 
President  of  said  defendant  corporation,  and 
that  the  allegations  of  the  above  answer  are 
true,  according  to  his  knowledge  and  belief. 
C.  E.  A.  Bartlett,  Justice  of  the  Peace. 

MBM0BA27DUM  BT  CONCORO  R  R.   CORPORA- 
TION. 

CFUed  June  15,  1887.) 

Concord  Railroad. 
Superintendent's  Office. 
ODncord,  N.  H.  June  14.  1887. 
To  the  Honorable,  the  Interstate  Commerce 
Commission: 
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WaskiDgton,  D.  0. 

Sir: — ^In  the  matter  of  your  communication 
of  the  26th  ult.  enclosing  copy  of  petition  and 
complaint  of  the  Boston  &  Albany  Railroad 
Company  against  the  Boston  &  Lowell  Rail- 
road Company,  the  Concord  Railroad  Com- 
pany and  omers,  filed  with  the  Commis- 
sion May  24,  1887,  the  Concord  Railroad 
Corporation  respectfully  represents  that  al- 
though its  roads  form  a  small  part  of  the 
through  lines  between  Boston,  Mass.,  and  De- 
troit, Mich., via  St  Albans,  Vt., and  Montreal,?. 
Q.,  and  between  said  Boston,  Mass.,  and  west- 
em  lake  ports  via  said  St.  Albans,  Vt.,  and 
Ogdensburgh,  N.  T.,  and  shares  proportion- 
ately in  the  receipts  from  business  passing  oy- 
er said  lines  between  said  Boston  and  said 
western  points,  the  said  Concord  Railroad  Cor- 
poration does  not  make  and  neyer  has  made 
rates  for  the  transportation  of  passengers  or 
freight,  over  said  fines,  between  said  Boston 
and  said  points;  that  all  such  rates  are,  and 
heretofore  have  been  made  by  the  managers  of 
said  lines;  that  said  Concord  Railroad  Corpo- 
ration has,  by  agreement,  accepted  its  propor- 
tion of  such  through  rates  as  were  so  made, 
stipulating  only  that  such  rates  should  be  rea- 
sonable and  within  the  requirements  of  the 
law. 

The  Concord  Railroad  Corporation  is  adyised 
that  the  other  railroads  interested  and  the 
managers  of  the  said  lines  will  file  with  the 
Commission  full  and  definite  answers  to  said 
complaint. 

Respectfully, 
The  Concord  Railroad  Corporation, 
By  8.  E.  Chamberlin, 
Superintendent 

Answeb  of  Gband  Tbxtkk  R.  Co.  in  No.  14 

The  answer  of  the  Grand  Trunk  Railway 
Company  of  Canada  to  the  petition  of  the*  Bos- 
ton and  Albany  Railroad  Company. 

This  defendant,  saving  to  itself  all  benefit  of 
exception  which  can  be  taken  to  the  petition- 
er's complaint,  for  answer  thereto  says:  that  it 
admits  that  the  several  corporations  therein 
named  exist  and  are  established  as  alleged,  but 
denies  that  they  have  Issued  joint  rates  under 
the  name  of  the  National  Despatch  Line,  as 
therein  stated,  and  further  denies  that  the  line 
of  railroads,  or  the  railroad,  which  estab- 
lished and  maintains  any  joint  or  other 
rates  for  the  transportation  of  freight  be- 
tween Boston  and  St  Albans  and  interme- 
diate points,  is  the  same  line,  or  railroad, 
as  the  line  which  establishes  and  maintains 
the  rates  of  freight  between  Boston  and 
Detroit  and  other  western  points,  as  named  in 
said  petition;  and  further  denies  that  the  same 
carrier,  or  line  of  railroads,  or  that  this  defend- 
ant,  charges  higher  rates  for  a  short  haul  Uian 
for  a  long  haul,  over  the  same  line,  in  the  same 
direction,  for  the  like  kind  of  property,  in  the 
manner  set  out  in  said  petition;  and  further  al- 
leges that  the  transportation  of  freight  between 
the  points  named  in  said  petition  has  not  been, 
and  is  not  done  under  substantially  similar 
circumstances  and  conditions  within  the  true 
intent  and  meaning  of  the  Act  of  Congress, 
entitled  '*An  Act  to  Regulate  Commerce, '  ap- 


proved February  4.  A.  D.  1887.  And  this  de- 
fendant further  says  that  the  Boston  and  Lowell 
Railroad,  the  Nashua  and  Lowell,  the  Concord, 
the  Northern  and  Central  Vermont  Railroads 
are  connecting  railroads  so  far  as  trackage  is 
concerned,  fromBoston,Mass.  to  St  Alban8,yt. 
These  roads  are  not  managed  or  controlled  by 
each  other,  except  that  the  Nashua  and  Lowell 
and  the  Northern  are,  in  fact,  operated  by  the 
Boston  and  Lowell;  nor  is  there  an  arrangement 
for  a  continuous  carriage  or  shipment  of  prop- 
erty over  the  same,  although  ft  is  true  that 
they  sometimes  make  joint  tarifiP  of  rates  be- 
tween Boston  and  St  Albans  aforesaid.  At 
the  time  of  filing  the  petitioners'  complaint  the 
rate  fixed  by  said  joint  tariff  from  Boston  to 
St.  Albans  was  and  Is  as  stated  in  said  peti- 
tion. 

National  Despatch  Line, 

This  defendant  further  says  that  the  National 
Despatch  Line  referred  to  in  the  said  petition, 
is  a  line  of  cars  running  from  Boston,  Mass., 
to  all  large  points  in  Canada  and  in  the  West- 
ern States  west  of  St.  Johns  in  Canada  via  the 
Grand  Trunk  Line.  They  consist  of  8.760 
freight  cars,  marked  '*  National  Despatch 
Line,"  and  they  are  owned  as  follows: 

The  National  Car  Company,  a  corporation 
chartered  and  organized  under  the  laws  of 
Vermont,  owns  8,000  of  said  cars,  the  Grand 
Trunk  Railway  Company  of  Canada,  owns  700, 
and  the  Chicago,  Pekin  and  Southwest- 
ern Railroad  owns  fifty.  The  roads  over 
which  the  National  Despatch  Line  sends 
freight,  and  which  use  these  cars,  are  as  fol- 
lows: 

Boston  and  Lowell;  Boston  and  Maine  (Wor- 
cester and  Nashua  Division) ;  Central  Vermont; 
Cheshire;  Chicago  and  Alton;  Chicago  and 
Eastern  Illinois;  Chicago  and  Grand  Trunk; 
Chicago,  Milwaukee  and  St  Paul;  Chicago, 
Rock  Island  and  Pacific;  Cincinnati,  Hamilton 
and  Dayton;  Concord;  Connecticut  River; 
Detroit,  Grand  Haven  and  Milwaukee;  De- 
troit, Lansing  and  Northern;  Evansville  and 
Terre  Haute;  Fitchburg;  Flint  and  Pere  Mar- 
quette; Grand  Trunk;  Louisville,  New  Al- 
bany and  Chicago;  New  London  and  North- 
ern; Providence  and  Worcester;  Toledo,  Ann 
Arbor  and  Northern  Michigan;  Wabash,  8t 
Louis  and  Pacific. 

The  National  Despatch  Line  have  their  prin- 
cipal office  in  Boston,  Mass.  Thev  solicit 
freight  at  Boston  and  other  places  in  New  En- 
gland for  transportation  to  all  prominent 
points  in  Canada  and  the  Western  States  west 
of  St.  Johns.  They  have  agencies  in  Boston 
and  other  eastern  points  and  in  Chicago  and 
other  western  points.  They  do  not  receive  or 
solicit  freight  at  Boston  or  other  New  England 
points,  the  destination  of  which  is  south  of 
St.  Johns  for  western  bound  freight  They 
issue  their  own  bills  of  lading,  according  to  tbe 
form  hereto  attached,  marked  "  B;"  and  they 
also  issue  and  publish  their  tariff  for  transpor- 
tation from  New  England  points  to  points  in 
the  Western  States  and  Canada,  west  of  St. 
Johns.  The  one  now  in  force,  and  which  has 
been  in  force  since  April  5,  1887.  is  hereunto 
attached,  marked '<C."  They  do  not  issue  bills 
of  lading  for  west  bound  freight  from  New 
England  points  to  points  south  of  St  Johns, 
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dot  do  they  make  a  tariff  nor  profess  to  be  car- 
riers between  these  points  in  respect  to  west 
bound  freight  destined  south  of  8t.  Johns.  SL 
Albans,  Vt  is  south  of  St.  Jolins,  and  is  not 
embraced  in  the  tariff  made  by  the  National 
Despatch  Line  for  west  bouna  freight.  The 
rates  made  to  points  west  of  St  Johns,  where 
there  is  competition  wiih  complainants'  line, 
are  made  under  Uiis  tariff  by  the  National  Des- 
patch Line. 

And  this  defendant  denied  that  the  Joint  tar- 
iff aforesaid  constitutes  an  arrangement  for  a 
continuous  carriage  within  the  meaning  of  the 
first  section  of  the  Interstate  Commerce  Law; 
but  if  it  does,  then  it  alleges  that  the  joint  tariff 
from  Boston  to  St.  AllSuis  makes  a  wholly 
different  line  from  the  one  made  by  the  ioint 
tariff  of  the  National  Despatch  Line,  within 
the  meaning  of  the  fourth  section  of  said  Law. 

Batei  (U  8i.  Aiban$,  Vemumi, 

And  this  defendant  further  wya  that  the 
ratee  from  Boston  and  intermediate  points  to 
tH.  Albans  are  reasonable;  that  nobody  along 
the  line  is  dissatisfied  with  the  rates  made;  that 
the  Boston  and  Albany  Line  is  not  a  compet- 
itor for  traffic  for  west  l>ound  freight  from 
Boston  or  intermediate  points  to  St.  Albans, 
and  are  In  no  way  interested  in  the  rates  that 
are  made  thereto.  It  further  says  that  the 
Centra]  Vermont  Road  runs  through  a  sparsely 
settled  country;  that  the  local  traffic  thereon  is 
small,  and  that  it  was  constructed  at  a  great 
expense  through  an  uneyen  country,  with  nigh 
grades;  that  £e  road  has  been  foreclosed  and 
reorganized,  and  the  original  capital  put  into 
the  construction  of  the  same  has  been  lost; 
that  if  the  said  road  was  compelled  to  depend 
upon  local  traffic,  it  could  not  pay  its  expenses 
and  interest  on  its  bonded  debt,  to  say  nothing 
of  the  stocks  of  the  road,  as  it  has  been  reor- 
ganized; that  this  defendant's  road  has  been 
brought  into  a  high  state  of  efficiency  with  a 
yiew  of  doing  such  through  traffic;  that  the 
additional  expense  of  doing  through  traffic  as 
compared  with  local  traffic  is  small  in  degree; 
that  its  road  is  the  same  whether  the  traffic  is 
local  and  small,  or  laree  by  reason  of  through 
business;  that  the  profit  which  it  makes  out  of 
the  through  business  is  yery  important  to  it, 
by  reason  of  the  yolume  of  through  traffic  as 
compared  with  the  local  traffic;  that  the  yol- 
ume of  business  from  Boston  to  St.  Albans  is 
not  one  twentieth  part  of  what  it  is  to  points 
b^ond  these  westward. 

ITiTOugh  Batei. 

DistimUar  eonditum$  arid  dreunutanees. 
And  this  defendant  further  says  that  the 
Central  Vermont  Road  extends  norUierly  from 
St.  Albans  to  the  state  line,  a  distance  oi  about 
ten  miles;  that  it  there  connects  with  the  Mon- 
treal &  Vermont  Junction  Railroad,  a  Cana- 
dian corporation,  which  extends  al>out  twenty- 
two  miles  northerly  to  St  Johns,  in  Canada, 
where  it  connects  with  this  defendant's  road, 
which  extends  through  Canada  to  Windsor, 
opposite  to  Detroit. 

it  is  oyer  this  line  that  the  National  Despatch 
cars  principally  run.  And  this  defendant  fur- 
ther says  that  the  rate  made  by  the  National 
Despatch  Line  from  Boston  to  Montreal  is,  and 
was  at  the  time  of  the  filing  of  the  petitioner's 
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complaint,  the  same  as  stated  in  said  complaint, 
and  for  the  following  reasons:  there  are  many 
competitors  at  Boston  for  traffic  to  Montreal; 
there  are  none  for  traffic  to  St  Albans.  Bos- 
ton traffic  is  taken  by  ocean  steamers  to  ELali- 
fax,  Noya  Scotia,  and  St  Johns,  New  Bruns- 
wick, and  thence  by  Canadian  railways  to 
Montreal.  It  is  also  taken  yia  Passumpsic  & 
Southeastern  Railway  to  Montreal,  the  latter 
being  a  foreign  corporation.  Traffic  is  also 
taken  from  New  York  to  Montreal  by  the  Del- 
aware &  Hudson  Riyer  Canal  Company,  which 
extends  from  New  York  City  to  Rouse*s  Point, 
within  fifty  miles  of  Montreal,  and  is  a  rail- 
road whoily  within  the  State  of  New  York. 
Halifax  ana  St  Johns  are  foreign  cities,  and, 
together  with  New  York,  are  competitors  with 
Boston  for  the  s^e  of  goods  to  merchants  of 
Montreal.  Unless  the  rate  of  freight  is  as  low 
from  Boston  to  Montreal  as  from  tue  aforesaid 
cities  to  Montreal,  the  traffic  will  not  go  oyer 
the  roads  used  by  the  National  Despatoi  Line, 
and  this  defendajit  would  be  injured  thereby. 

The  NaUonal  Despatch  Line  make  the  rate 
they  do  ^m  Boston  to  Montreal  from  neces- 
sity, and  for  no  other  reason. 

And  these  defendants  further  say  that  the 
rate  made  by  the  National  Despatch  Line  from 
Boston  to  IJetroit  is  and  was  as  stated  In  said 
petition  at  the  time  of  filing  thereof.  There 
are  many  competing  lines  for  Boston  traffic  to 
the  West,  and  espe^ly  to  Detroit  The  Bal- 
timore &  Ohio  takes  traffic  at  Boston  by  ocean 
steamers  to  Philadelphia  and  Baltimore,  and 
thence  oyer  their  line  to  aU  large  points  in  the 
West.  The  Boston  and  Albany  Line  yia  the 
New  York  Central  and  Michigan  Central  Rail- 
roads and  steamships  from  Buffalo  take  freight 
westward  to  all  lase  points,  and  more  espe- 
cially Detroit  This  defendant's  line  runs 
principally  through  Canada,  to  Windsor,  Can- 
ada, opposite  Detroit,  and  Point  Bdward,  op- 
posite Port  Huron,  Michigan.  The  roads  from 
Boston  to  St  Albans,  in  connection  with  the 
Ogdensburgh  &  Lake  Champlain  Railroad, 
and  the  line  of  boats  on  the  great  lakes,  called 
the  Central  Vermont  line  of  steamers,  consti- 
tutes still  another  competitor  with  the  Nation- 
al Despatch  Line  at  Detroit  and  other  western 
points.  The  Canadian  Pacific,  another  foreign 
coiporation,  is  in  competition  for  this  same 
traffic.  Many  others  mieht  be  named,  espe- 
cially the  New  York  &  New  England,  and  its 
connections;  also  the  Fitchburg  &  Hoosac 
Tunnel. 

And  this  defendant  further  says  that  these 
competing  lines  largely  dictate  the  rates  from 
Boston  to  Detroit,  and  other  competing  points 
in  the  West;  that  the  defendant's  lines  must 
make  as  low  rates  to  these  points  of  competi- 
tion as  the  other  lines,  or  go  out  of  the  business; 
that  the  through  business  to  competing  points 
is  important  to  this  defendant  and  the  other 
connecUnff  roads,  and  is  a  source  of  large 
profit  to  this  defendant;  that  the  amount  of 
traffic  from  Boston  to  St.  Albans  and  interme- 
diate points  Ik  not  the  one  twentieth  part  what 
it  is  to  points  west  of  St  Albans.  And  this 
defendant  further  says  that  the  circumstances 
and  conditions  under  which  traffic  is  taken 
from  Boston  and  transported  to  St  Albans  is 
wholly  dissimilar  from  what  it  is  in  respect  to 
traffic  which  they  take  and  transport  west  of 
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there  to  points  of  competition,  and  more  espe- 
cially Montreal  and  Detroit;  that  the  rates 
made  from  Boston  to  Montreal  and  Detroit  re- 
spectively are  made  from  necessity,  and  for  no 
other  reason ;  that  the  petitioner  is  in  nowise 
interested  in  the  rates  from  Boston  to  St.  Al- 
bans; that  its  motive  in  filing  its  petition  is  to 
break  down  one  of  its  principal  competitors 
for  through  business  from  Boston  to  Detroit 
and  other  points  in  the  West,  and  from  no  other 
motive.  And  these  defendants  further  say 
that  they  have  acted  in  good  faith  in  the  prem- 
ises; that  they  have  given  the  best  construc- 
tion they  could  to  the  Interstate  Commerce 
Law,  ana  under  the  advice  of  counsel;  and  if 
thev  have  erred,  they  will  ask  leave  to  file  their 
petition  to  be  relieved  from  the  operation  of 
the  fourth  section  of  said  Act,  without  this, 
that  Uie  facts  set  forth  in  said  petition  are  true 
except  as  herein  confessed,  avoided,  or  denied. 
The  Grand  Trunk  Railway  Ck)mpany  of  Can- 
ada. 

By  L.  J.  Seareeant, 

Traffic  Manager. 
A.  A.  Strout, 

Solicitor  for  the  Grand  Trunk  Railway 

Company  of  Canada. 
Personally  appeared  before  me  L.  J.  Sear- 
geant  above  named,  and  made  oath  that  he  is 
the  traffic  manager  of  said  Grand  Trunk  Rail- 
way Company  of  Canada,  and  that  the  allega- 
tions of  the  above  answer  are  true,  according 
to  his  knowledge  and  belief. 

Wendell  A.  Anderson, 
[Seal]       Consul-General  for  the  United  States 

of  America  at  Montreal. 
State  of  Maine, 
Cumberland  Co.  June  27, 1887. 

I,  A.  A.  Strout,  on  oath  say  that  I  have  this 
day  mailed  an  exact  copy  of  the  within  answer 
to  the  Boston  &  Albany  Kailroad  Company  the 
petition  within  named. 

A.  A.  Strout, 

State  of  Maine, 
June  27. 1887. 
Cumberland  ss. 
Subscribed  and  sworn  to  before  me. 
David  W.  Snow, 

Justice  of  the  Peace. 

Answer  of  Norttiern  R.  R.  Co.  in  Both 
,  Cases. 

In  the  matter  of  the  petition  of  the  Boston 
and  Albany  Railroad  Company  against  the  Bos- 
ton &  Lowell  Railroad  Corporation  and  others, 
dated  May  21,  1887. 

The  Northern  Railroad,  named  in  said  peti- 
tion as  the  Northern  Railroad  Company,  for 
answer  to  such  petition  says: 

First:  That  its  road  is  now,  and  has  been 
since  the  81st  day  of  May,  A.  D.  1884,  in  the 
possession  of  and  operated  by  the  Boston  & 
Lowell  Railroad  Corporation  under  a  lease, 
and  that  the  Northern  Railroad  during  that 
time  has  not  made  and  issued,  or  joined  in 
making  or  issuing  with  the  other  railroad  cot- 
porations  named  in  said  petition.  Joint  rates, 
as  set  forth  in  the  petition. 

Second:  The  respondent  corporation  has  not 
sufficient  knowledge  to  admit  or  deny  the  other 
matters  and  tilings  named  In  said  petition,  but 


it  requires  the  same  to  be  proved  if,  and  so  far 
as  material,  for  any  purpose  against  it 

Northern  Rietilroad. 
By  J.  H.  Benton,  Jr.,  Atty. 
Commonwealth  of  Massachusetts. 
Suffolk  M.  June  27, 1887. 

Then  personally  appeared  J.  H  Benton,  Jr., 
and  made  oath  that  he  is  the  attorney  of  the 
Northern  Railroad,  by  which  the  foregoiug 
answer  is  made,  and  that  the  same  Is  true. 

Before  me, 

Arthur  A.  Maxwell, 
Justice  of  the  Peace. 

Answer  of  Central  Vermont  R  R.  Co. 
AND  Ogdensburoh  &  Lakb  Champlain 
R  R  Co.  m  No.  16. 

(FUed  July  2,  1887.) 

The  Joint  and*  several  answer  of  the  Central 
Vermont  R  R  Co.  and  the  Ogdensburgh  & 
Lake  Champlain  R  R.  Co.: 

These  deiendants,  savins  to  themselves  all 
benefit  of  exception  whi(£  can  be  taken  to 
said  petition  for  answer  thereto,  say  the  Bos- 
ton and  Lowell,  the  Nashua  and  Lowell,  the 
Concord,  the  Northern,  the  Central  Vermont, 
and  the  Ogdensburgh  and  LakeChamplain  Rail- 
roads, form  a  connecting  line  of  railroads,  so 
far  as  trackage  is  concerned,  from  Boston  to 
Ogdensburgh,  N.  Y.  These  roads  are  not 
managed  or  controlled  by  each  other,  except 
the  Nashua  and  Lowell  and  the  Northern  are 
under  lease  to  the  Boston  and  Lowell,  and  the 
Ogdensburgh  and  Lake  Champlain  is  under 
lease  to  the  Central  Vermont  Kailroad;  nor  is 
there  between  them  an  srrangement  for  a  con- 
tinuous carriage  or  shipment,  unless  it  may  be 
implied  from  the  making  of  Joint  tariffs  and 
the  interchange  of  cars.  At  the  time  com- 
plained of  in  the  petition  there  was  and  still 
is  a  Joint  tariff  for  westbound  traffic  from  Bos- 
ton to  Ogdensburgh  over  the  aforesaid  road:), 
at  the  rates  stated  in  the  petition,  that  Is  to 
say:  1,  2,  8,  4,  6,  6  classes  60,  60, 45. 80.  25. 17. 
cents  per  hundred  pounds.  Said  tariff  is 
hereto  attached,  marked  "A." 

From  Ogdensburgh  there  is  a  line  of  eight 
steamers  which  run  between  there  and  Cbi* 
cago  and  touch  at  various  points  on  the  Great 
Lakes,  and  more  especially  at  Cleveland,  De- 
troit. Port  Huron,  Milwaukee  and  Chicago. 
This  line  of  steamers  is  controlled  by  the  Cen- 
tral  Vermont  Railroad  Company,  and  they 
have  a  Joint  tariff  with  the  roads  aforesaid,  en- 
tirely different  and  independent  from  the  one 
between  the  roads  themselves,  as  before  stated, 
from  Boston  to  Ogdensburgh. 

This  line  is  called  the  Central  Vermont  Line 
of  steamers.  Thev  take  no  traffic  for  poinU  be- 
tween Boston  and  Ogdensburgh,  but  only  for 
points  west  of  Ogdensburgh,  for  westward 
bound  freiffht  Their  Joint  tariff  is  hereto  at- 
tached, and  they  make  the  rates  from  Boston 
to  lake  points  as  stated  in  the  petition. 

The  defendants  insist  that  the  aforesaid  loint 
tariffs  do  not  constitute  an  arrangement  for  a 
continuous  carrisge  or  shipment  within  the 
meaning  of  the  first  section  of  the  Interstate 
Commerce  Law;  but  if  they  do,  then  they  do 
not  consdtute  the  same  lines  within  the  mean- 
ing of  the  fourth  section  of  said  Law. 
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Ogdauburgh  Baiet, 

And  these  defendants  further  say  that  the 
rates  from  Boston  to  Ogdenshurgh  referred  to 
in  said  petition  are  entirely  reasonable;  that 
shippers  do  not  complain,  nor  do  the  public  at 
Ogdenshurgh.  There  is  no  competiUon  with 
the  defenduits'  line  at  Ogdensbu^h  for  traffic 
from  Boston  to  Ogdenshurgh.  The  Ogdens- 
hurgh and  Lake  Champlain  and  Centnd  Ver- 
mont Roads  embrace  more  than  half  the  dis- 
tance from  Ogdenshurgh  to  Boston.  They 
run  through  a  sparsely  settled  country  with 
high  grades,  and  are  operated  at  unusually 
large  expense,  especially  in  the  winter  by  rea- 
son of  heavy  drifts  of  snow  and  excessiye 
frosts. 

They  have  both  been  foreclosed  and  reor> 
ganized,  and  the  original  capital  put  into  the 
construction  has  been  lost;  and  if  they  were 
compelled  to  depend  upon  local  traffic  alone, 
they  could  not  pay  their  expenses  and  interest 
on  their  bonded  debt,  to  say  nothing  of  the 
various  stocks  of  the  roads  as  now  reorgan- 
ized. These  roads  have  been  brought  up  to  a 
high  state  of  efficiency  for  the  purpose  of  do- 
ing a  through  business  from  the  seaboard  to 
the  West,  and  if  the  rates  from  Boston  to 
points  on  the  Great  Lakes  made  by  the  Central 
Vermont  line  of  steamers  aforesaid  were  raised 
to  the  same  rates  as  the  tariff  from  Boston  to 
Ogdenshurgh,  no  traffic  would  go  by  this  line 
to  points  on  the  Great  Lakes  by  reason  of  com- 
peUtion  with  other  lines,  and  more  espedally 
Xhe  Boston  and  Albany  Line  hereinafter  re- 
ferred to. 

On  the  other  hand,  if  the  rates  from  Boston 
to  Ogdenshurgh  were  reduced  to  the  same 
rates  as  from  Boston  to  points  on  the  Great 
I^kes,  it  would  seriously  cripple  these  de- 
fendants' roads  and  would  weaken  them  as 
competitors  for  through  business  by  the  Bos- 
ton and  Albany  Line  without  affording  any 
relief  to  Ogdenshurgh,  but  it  would  probably 
result  in  a  large  increase  in  the  rates  from 
Boston  to  Ogdenshurgh  in  order  to  maintain 
the  roads,  if  the  through  business  is  given  up. 

Through  Bates, 
IHffermU  Oircumslances  and  Conditions, 

And  these  defendants  further  say  that  there 
are  many  competing  lines  for  Boston  traffic  to 
the  West.  The  Baltimore  and  Ohio  takes 
tn^c  at  Boston  by  ocean  steamers  to  Phila- 
delphia and  Baltimore,  and  thence  over  their 
line  to  all  large  points  in  the  West:  The  New 
York  and  New  England  Line  via  New  York 
City  and  Pennsvlva^oia  Central  Railroad,  and 
also  via  the  Erie  Railroad  at  Newburgh;  the 
complainants'  line  via  the  New  York  Central, 
and  a  steamship  line.  These  lines  have  gen- 
erally been  called  the  trunk  lines.  There  is 
still  <^other,  the  Grand  Trunk  Line  via  Port- 
hmd.  Maine,  over  the  Boston  and  Maine,  and 
also  via  St  Johqs  in  Canada  over  the  National 
Despatch  Line.  The  Grand  Trunk  Company 
is  a  foreign  corporation,  and  owns  or  controls 
nearly  4,600  miles  of  railway,  and  extends 
from  Portland,  Mahie,  to  Windsor,  opposite 
Detroit,  Mich,  through  Canada. 

They  compete  for  Boston  traffic  destined  to 
an  large  points  in  the  West,  and  more  espe- 
cially at  rort  HuroB,  Detroit,  Milwaukee  and 
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Chicago,  refored  to  in  the  petitioner's  com* 
plahit.  The  Canada  Pacific  Railway,  a  for- 
eign corporaton  controlling  more  than  4.600 
miles  of  railway,  also  competes  for  this  traffic 
ta  Detroit  and  west  thereof;  also  the  Fitchburg 
and  Hooeac  Tunnel  line  over  the  West  Shore, 
Erie  and  Lackawanna  Railroads. 

And  these  defendants  further  say  that  these 
various  lines  compete  with  the  defendant's 
line  at  the  various  lake  points  referred  to  in  the 
petitioner's  complaint  and  dictate  the  rates 
uiat  shall  be  charged  thereto:  that  the  defend 
ant's  line  must  make  as  low  rau»  lo  uicm) 
points  of  competition  as  the  otlier  Unes,  or  go 
out  of  the  business;  that  this  through  business 
to  competing  points  is  quite  as  important  to 
these  defendants  as  their  load  traffic;  that  the 
amount  of  traffic  from  Boston  to  Ogdenshurgh 
and  intermediate  points  is  not  one  twentieth 
part  of  what  it  is  to  points  west  of  Ogdcns- 
bureh;  that  they  make  money  on  their  tlm>ugh 
business,  and  without  it  they  could  not  secure 
any  adequate  return  for  the  capital  invested  in 
defendants'  roads. 

And  these  defendants  further  say  Uiat  the 
circumstances  and  conditions  under  which  they 
take  traffic  from  Boston  to  Ogdenshurgh  (a 
wholly  dissimilar  from  what  it  is  In  respect  to 
traffic  which  they  take  west  of  there  to  points  of 
competition  on  the  Great  Lakes;  that  the  cost 
of  service  is  relatively  small  for  the  water  car- 
riage west  of  Ogdenshurgh  as  compared  with 
the  railroad  carnage  between  Boston  and  Og- 
denshurgh; but  the  rates  made  from  Boston  to 
lake  points  on  this  line  are  made  from  neces- 
sity, and  for  no  other  reason;  that  the  peti- 
tioners are  in  no  wise  interested  in  the  rates 
from  Boston  to  Ogdenshurgh;  that  their  mo- 
tive in  fiMng  their  petition  Is  to  break  down 
one  of  their  principal  competitors  for  through 
business  from  Boston  to  lake  points  aforesaid. 
And  these  defendants  further  say  that  they 
have  acted  in  good  faith  in  the  premises,  that 
they  have  given  as  good  construction  as  they 
could  to  the  Interstate  Commerce  Law,  and 
under  the  advice  of  counsel;  and  if  they  have 
erred,  they  will  ask  leave  to  file  their  petition 
to  be  relieved  from  the  operation  of  the  fourth 
section  of  said  Act,  without  this,  that  the  facts 
set  forth  in  said  petition  are  true  except  as 
herein  confessed,  avoided  or  denied. 

The  Central  Vermont  R.  R.  Co. 

J.  Gregory  Smith, 
President 
Ogdenshurgh  &  Lake  Champlain  R.  R.  Co. 

J.  Gregory  Smith, 
Chairman  Executive  Committee  of  the  District 

I,  J.  Gregory  Smith  ,  on  oath, 

say  the  facts  set  forth  in  the  foregoing  answer 
are  true,  to  my  knowledge  or  belief. 

J.  Gregory  Smith. 

Subscribed  and  sworn  to  before  me. 

B.  F.  Fifleld, 
Master  in  Chancery. 
B.  P.  Pifleld, 

Solicitor  for  the  Central  Vermont  R.  R.  Co. 

In  Effect  April  5,  1887. 

Central  Vermont  Railroad. 
0.  &  L.  C.  Division. 

Freight  Tariff. 
Between  Ogdenshurgh,    Lisbon,   Madrid, 
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Norwood,  Knapps,  Brasher,  Lawrence,  Moira, 
BruBhton,  Bangor,  Maione,  Burke,  Chateau- 
gay,  Cherubusco,  and  the  followiog  staUons 
on  the  Boston  &  Lowell  Railroad. 

Bates  in  Cents  per  100  Pounds. 

Governed  by  the  New  England 

Classification. 

s  s  S  S  2  s 

stations.  State,   f   8    8    E   g    g" 

8     •  8     8     8 

Nashua N.  H.   *     '     *     '     '     * 

Naabua  Jet. " 

Tyngsboro Mass. 

No.  Chelmsford *' 

LoweU *• 

No.  BUlerica " 

Bast  Blllerica. ** 

South  Wilmlnirtoa " 

Walnut  Hill *» 

Stoneham ** 

Wobum •* 

Winchester " 

West  Medford " 

No.  Somervill© ** 

Mystic  Wharf "        00  60   tf  80  25   17 

Boston.......... ........  ** 

West  Oholmsford'.'.'.'.IIl  " 

Westford " 

GrainteviUo " 

Forge  Station " 

Ayer  Junction ** 

Lawrenoe •* 

South  Lawrenoe *' 

Tewkslmry  Center *' 

Tewksbury  Jot ** 

Wilmington " 

WUmington  Jot " 

West  Peabody  Jet " 

Peabody " 

Frank  Owen, 
General  Freight  Agent 
F.  W.  Baldwin, 

Superintendent. 
General  offibes,  Ogdensburgh,  N.  Y. 

I,  B.  F.  Fifieki,  on  oath  say  that  I  am  solic- 
itor for  the  Central  Vermont  R.  R.  Co.,  on  this 
26Ui  day  of  June,  1887.  I  endoeed  a  copy  of 
the  foregoing  answer  in  a  letter  addressee!  to 
Arthur  Hills,  general  traffic  agent  of  the  Bos- 
ton &  Albany  R.  R.  Co.,  Boston,  Mass.,  which 
letter  duly  stamped,  I  deposited  in  the  post- 
office  at  Montpdier,  Yt,  on  the  d^  aforesaid. 

B.  F.  Fifleld. 

At  Montoelier,  in  Saul  County,  this  20th  day 
of  June,  1887.   • 

State  of  Vermont,   ) 
Washington  County, ) 

Then  personally  appeared  B.  F.  Fifleld,  and 
made  oath  to  the  truth  of  the  above  statement 
Bubecribed  by  hiia,  before  me. 

R.  G.  Brown, 

Notary  Public. 

Intbbyenino  Complaint  of  Vbrmont  Stati 

Gbakob  ov  Patrons  of  Hua- 

BANBBT,  m  Both  Casb& 

(Filed  August  1,1887  J 

To  the  Honorable  Interstate  Commerce  Com- 
mission: 

Comes  the  Vermont  State  Grange  of  the 
Patrons  of  Husbandry,  an  assodatlan  of  farm- 
ers and  buMness  men  organized  and  located 
within  the  State  of  Vermont,  and  respectfully 
represent  that  in  response  to  the  invitation  of 
your  honorablfrCommiasion,  as  contained  in 


the  dtation  issued  and  ordered  published  in 
the  above  entitled  causes  now  depending  before 
you  and  set  down  for  hearing  at  Rutland,  in 
the  State  of  Vermont,  Thursday,  September 
1,  1887,  and  ask  leave  to  intervene  and  be 
heard  upon  the  questions  presented  in  and  by 
said  proceedings. 

And  these  complainants  allege  that  the  tariff 
rates  and  chars^es  made  by  the  defendants  for 
the  transportauon  of  propurty  from  Boston  in 
the  State  of  Massachusetts  and  points  near 
said  Boston  to  St.  Albans,  Burlington,  Middle- 
bury  and  other  places  in  the  said  State  of  Ver- 
mont,  and  from  said  places  in  Vermont  to  Bos- 
ton and  places  near  thereto,  are  higher  than 
the  charges  made  by  the  said  defendants  and 
said  National  Despatch  Line  from  said  Boston 
to  Montreal,  in  theProvince  of  Quebec,  Detroit, 
in  the  State  of  Michigan,  and  other  points  be- 
yond and  northerly  and  westerly  of  the  said 
State  of  Vermcmt,  and  from  said  northern  and 
western  points  to  said  Boston,  whidi  said 
charges  so  made  by  them  are  in  contravention 
of  the  provisions  of  the  fourth  section  of  the 
Act  of  Congress  entitled  An  Act  to  Regulate 
Commerce,  approved  February  4, 1887. 

And  they  also  allege  that  said  cdargee  for 
transportation  of  property  from  Boston  afore- 
said to  said  points  in  Vermont,  and  from  said 
Vermont  points  to  Boston  and  othw  places  in 
the  vidnity  thereof,  so  made  by  the  defend- 
ants are  exorbitant  in  fact  and  are  not  reason- 
able or  Just,  which  is  In  contraventicm  of  flrst 
section  of  said  Act 

Wherefore,  your  petitioners  ask  that  notice  of 
this  complaint  and  intervention  be  at  once  is- 
sued to  tne  defendants,  and  tiiat  Mdd  charges 
above  complained  of  be  diminished  and  m£de 
to  conform  with  the  requirements  of  said  Act; 
and  for  such  other,  further,  or  different  relief 
as  to  Your  Honors  may  seem  meet. 

The  Vermont  State  Grange  of  the  Patrons 
of  Husbandry. 

By  Haskins  &  Stoddard, 
Their  Attorneys. 

United  States  of  America, ) 
District  of  Vermont,      f 

At  Brattleboro,  in  said  District,  on  the  4th 
day  of  August,  A.  D.  1887,  personally  ap- 
peared Eittredge  Haskins,  one  of  the  attorn^ 
above  named,  and  made  oath  that  the  allega- 
tions of  the  foregoing  petition,  or  complsint 
and  intervention,  are  true  acoordine  to  his  beet 
knowledge,  information  and  belled 

Before  me,  Royall  Tyler, 

U.  S.  Commissioner. 


POWERS  AND   PROCEDURE  OF  THE 

COMMISSION. 

LETTER  of  Chairman  Cooley,  to  a  mer- 
chant who  had  sent  a  communication  to 
the  Commission  complaining  of  a  railroad 
rate. 

Ann  Arbor,  August  16, 1887. 
Dear  Sir: — A  communicaUon  from  you 
complaining  of  a  rate  which  has  been  impoeed 
on  merchandise  transported  by  railroad  for 
you,  has  been  forwaraed  to  me  from  Wash- 
ington for  answer.  I  incline  to  think  from 
the  wording  of  your  letter  that  you  suppoaa 
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one  article  of  merchandise  almost  necessarily 
prejudices  any  other  that  to  any  extent  is  com- 
petitive; so  that  it  is  unsafe  to  answer  without 
careful  investigation  that  any  proposed  change 
will  have  injurous  results  to  one  unless  it  be 
the  roads  themselves. 

I  have  made  this  statement  that  you  might 
fully  understand  the  necessity  the  Commission 
is  under  of  requiring  that  complaints  intended 
for  its  actk)n  be  mme  responsibly,  and  with 
sufficient  fullness,  so  that  the  statements  fairly 
put  the  railroad  on  Its  defense.  The  Ck>mmis- 
sion  cannot  assume  from  a  mere  statement  of 
what  has  been  paid  for  transportation  that  the 
amount  is  excessive.  It  may  seem  to  be  so, 
and  yet  an  explanation  which  makes  it  reason- 
able be  possible.  At  any  rate,  to  make  an  ex- 
planation is  as  much  a  matter  of  riffht  in  these 
cases  as  to  make  defense  when  sued  at  law. 

It  is  the  desire  of  the  Commission  that  com- 
plaints be  made  in  the  form  of  petition,  but 
they  may  be  perfectly  simple  and  without 
technicality.  If  the  petition  states  the  facts, 
making  out  an  apparent  case  of  wrong  which 
the  Commission  has  Jurisdiction  to  r^ress,  it 
will  be  sufficient. 

If  after  this  statement  of  our  course  of  pro- 
cedure you  desire  to  make  complaint  for  the 
action  of  the  Commission,  the  rules*  which  are 
herewith  sent  you  will  be  a  sufficient  guide, 
and  on  the  receipt  of  your  petition  it  wifi  have 
immediate  attention.  But  the  facts  should  be 
stated  more  fully  than  they  were  given  in  your 
letter,  which,  you  will  remember,  was  very 
meager  in  statement. 

Very  Respectfully  Yours, 

T.  M.  Oooley. 

LETTER  of  the  Commission  replying  to  in- 
quiries as  to  mode  of  procedure. 

June  16, 1887. 
Dear  Sir:    Yours   of    June   14    received. 
The  rules  of  the  Commission  do  not  require  a 
replication.    It  is  intended  that  all  its  proceed- 
ings shall  be  In  the  simplest  form  consistent 
wUh  a  reasonable  degree  of  certainty.   Cases  are 
considered  as  at  issue  when  the  answer  is  filed 
and  copies  served.    If  issues  of  fact  are  raised 
upon  the  answer  by  denials,  or  by  allegations 
of  new  matter,  it  is  the  understanding  of  the 
Commission  that  the  case  stands  for  trial  upon 
the  questions  of  fact  as  well  as  of  law;  a  dav 
for  hearing  will  be  assigned  on  request  of  ei- 
ther party;  witnesses  can  then  be  examined,  if 
necessary,  and  argument  made  upon  the  law 
as  applicable  to  the  facts  established  by  proof. 
The  case  can  be  presented  by  written  or  printed 
arguments  if  parties  prefer  to  take  that  course. 
It  is  the  desire  of  the  Commission  that  parties 
agree  upon  facts  relating  to  questions  pre- 
sented, so  far  as  possible;  and  for  this  purpose 
stipulations  in  writing  mav  be  filed  or  oral  con- 
cessions made  on  the  nearing.    In  case  parties 
cannot  agree  upon  the  facts  and  desire  to  avoid 
the  expense  of  bringing  witnesses  tolWashing- 
ton,  depositions  for  use  before  the  Commission 
may  be  taken  on  notice  to  the  other  side,  In 
the  manner  provided  by  sections  868  and  864 
of  the  Revised  Statutes  of  the  United  States. 
Such  depositions  when  taken  should  be  trans- 
mitted to  the  Secretary  of  the  Commission, 
who  will  open  and  file  the  same.    If  the  tak- 
*See  Appendix  I.  to  this  volume. 


ing  of  depositions  is  darned  necessary,  it 
should  be  entered  upon  as  soon  as  practicable 
after  the  service  of  the  answer. 

For  the  Commission: 

Yours  Trulv,    . 

Edw.  A.  Moseley, 
SecreUify, 

Sections  868  and  864,  referred  to  above: 

Sec.  868.  The  testimony  of  any  witness  may 
be  taken  in  any  civil  cause  depending  in  a  dis- 
trict or  circuit  court  bv  deposition  de  bene 
esse,  when  the  witness  lives  at  a  greater  dis- 
tance from  the  place  of  trial  than  one  hundred 
miles,  or  is  bound  on  a  voyage  to  sea,  or  ia 
about  to  go  out  of  the  Unit^  States,  or  out  of 
the  district  in  which  the  case  is  to  be  tried, 
and  to  a  greater  distance  than  one  hundred 
miles  from  the  place  of  trial,  before  the  Uma 
of  trial,  or  when  he  is  ancient  and  infirm. 
The  deposition  may  be  taken  before  any 
judge  of  any  court  of  the  United  States, 
or  any  commissioner  of  a  circuit  court,  or 
any  clerk  of  a  district  or  circuit  court, 
or  any  chancellor,  justice,  or  judge  of  a 
supreme  or  superior  court,  mayor  or  chief 
magistrate  of  a  city,  judge  of  a  county  court 
or  court  of  common  pleas  of  any  of  the  United 
States,  or  any  notary  public,  not  being  of  coun- 
sel or  attorney  to  either  of  the  parties,  nor  in- 
terested In  the  event  of  the  cause.  Reason- 
able notice  must  first  be  given  in  writing  by 
the  party  or  his  attorney  proposing  to  tako 
such  deposition,  to  the  opposite  party  or  bis 
attorney  of  record,  as  either  may  be  nearest, 
which  notice  shall  state  the  name  of  the  wit- 
ness and  the  time  and  place  of  the  taking  of 
his  deposition;  and  in  all  cases  in  rem  the  per- 
son having  the  agency  or  possession  of  the 
property  at  the  time  of  seizure  shall  be  deemed 
the  adverse  party,  until  a  claim  shall  have 
been  put  in;  and  whenever,  by  reason  of  the 
absence  from  the  district  and  wi^nt  of  an  attor- 
ney of  record  or  other  reason,  the  giving  of 
the  notice  herein  required  shall  be  impracti* 
cable,  it  shall  be  lawful  to  take  such  deposi- 
tions as  there  shall  be  urgent  necessity  for  tak- 
ing, upon  such  notice  as  any  judge  authorized 
to  hold  courts  in  such  circuit  or  district  shall 
think  reasonable  and  direct.  Any  person  mar 
be  compelled  to  appear  and  depose  as  provid- 
ed by  this  section,  in  the  same  manner  as  wit- 
nesses may  be  compelled  to  appear  and  testify 
in  court. 

Sec.  864.  Every  person  deposing  as  provided 
in  the  preceding  section  shall  be  cautioned 
and  sworn  to  testify  the  whole  truth,  and  care- 
fully examined.  His  testimony  shall  be  re- 
duced to  writing  by  the  magistrate  taking  the 
deposition,  or  by  himself  in  the  magistrate'a 
presence,  and  by  no  other  person,  and  shall, 
after  it  has  been  reduced  to  writing,  be  Bub-> 
scribed  by  the  deponent 


NEW  YORK,  PHILADELPmA  &  NOR^ 
FOLK  R.  R  CO. 

V. 

SEABOARD  LINE  and  Atlantic  Coast  Lino. 

(Auffust  13, 18870 

A  PETITION  has  been  filed  by  the  New 
York,  Philadelphia  &  Norfolk  Railroad 
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Company  against  the  "  Seaboard  Line"  and!  rates,  prorating,  etc.)>  which  It  denies  to  com- 
^'Atlantic  Coast  Line,"  complaining  of  unjust^  plainant  It  also  complains  of  the  refusal  to 
preferences  on  the  part  of  the  defendant  car-  furnish  "reasonable,  proper,  and  equal  facili- 
riers  to  other  companies  (in  making  through   ties  for  the  interchange  of  traffic." 

UNITED  STATES  CIRCUIT  COURT  FOR  THE  DISTRICT  OP  NEW  JERSEY. 


John  P.  STOCKTON,   AtUytMy-Qeneral  of 

New  Jenej/t 

BALTIMORE  &  NEW  YORK  R.  R.  CO., 
Staten  Island  Rapid  Transit  R  R.  Co.  etal, 

1.  The  Act  of  Conflrresflf  approTed  June 
16, 1886,  entitled  ''An  Act  to  Authorise 
the  Constmction  of  a  Bridge  across  the 
Staten  Island  Sound,  known  as  Arthur 
Kill,"  etc,  Is  valid  and  constitutional 
under  the  power  of  Congress  to  rege- 
late commerce  among  the  States. 

d.  Said  Act  is  not  permissory  merely,  bat 
gives  authority  and  power  tobuila  such 
bridge,  without  reference  to  any  author- 
ity or  consent  firom  the  State  on  whose 
luid  under  navigable  water  the  bridge 
is  to  rest,  and  without  compensation  to 
the  State. 

8.  In  the  pursuit  of  business  authorized  by 
the  Gk>vemment  of  the  United  States, 
and  under  its  protection,  corporations 
of  other  States  cannot  be  prohibited 
or  obstructed  by  any  State. 

4.  In  carrying  on  foreign  and  interstate 
commercOf  corporations*  equally  with 
individuals, are  within  theprotection  of 
the  commercial  power  of  Congn^'ess,  and 
cannot  be  molested  in  another  State  by 
state  burdens  or  impediments. 

5.Confl^res8  can  confer  upon  a  state 
corporation  powers  not  contained  in  its 
orifpna]  charter. 

t.  The  power  of  Congress  is  supreme  over 


the  whole  subject  of  interstate  com- 
merce* unimpeded  and  unembarrassed 
by  state  lines  or  state  laws. 

7.  The  United  States,  when  it  does  not 
seek  to  acquire  exclusive  jurisdiction 
over  land  within  a  State,  may  condemn 
such  land  for  its  purposes  without  the 
consent  of  the  State. 

8.  The  power  to  regpilate  conunerce  be- 
tween the  States  extends  not  only  to 
the  control  of  the  navigable  waters  of 
the  country  and  the  lands  under  them 
for  the  purpose  of  navigation,  but  for 
the  purpose  of  erecting  piers,  bridges, 
and  all  other  instrumentalities  of  com- 
merce which  in  the  judgment  of  Con- 
gress may  be  necessary  or  expedient. 

9.  The  provision  of  the  Filth  Amendment 
to  the  Federal  Constitution:  ''Nor 
shall  private  property  be  taken  for  pub- 
lic use  without  jiist  compensation;"aoes 
not  appbp*  to  the  use  of  the  land  of  a 
State  under  navigable  waters,  for  the 
support  of  a  bridge  erected  under  the 
auinority  of  Congress  in  aid  of  inter- 
state commerce. 

(Dedded  August  1, 1887.) 

F FORMATION  by  the  Attorney-General  of 
New  Jersey,  in  tne  nature  of  a  bill  for  an 
injunction,  information  dumisBed  and  preUm- 
inary  injunction  dissolved. 

Before  Hon.  Joseph  P.  Bradley,  Justice  of 
the  Supreme  Court,  sitting  as  Circuit  Judge, 
and  Hon.  John  T.  Nixon,  District  Judge. 
The  facts  and  case  are  stated  in  the  opinion. 


NOTB.— PotMT  of  the  General  Ctovemment  in  reUh- 
Uon  to  interttate  eommeree.  The  fundamental  piin- 
olple  upon  which  the  existinff  Interstate  Ck)mmeroe 
Law  stands,  that  of  the  supreme  power  of  the  Fed- 
eral Goyemment  over  oommeroe  both  hy  land  and 
water  between  two  or  more  States,  has  been  strik- 
ingly tortifled  b7  the  reoent  dedaion  of  Juetiee  Brsd- 
ler  of  the  United  States  Supreme  Cowct  in  the 
ease  of  the  Arthur  Kill  Bridge.  The  Baltimore  k 
Ohio  and  Staten  Island  Railroad  Companies  obtained 
speeiflo  authority  from  ConsreM  to  build  a  bridsre 
over  the  navigable  water  between  New  Jersey  and 
Staten  Island  Imown  as  the  Arthur  Kill.  The  Bal- 
UBHOfre  k  Ohio  had  been  for  a  lon^  time  flffhtinff  its 
Wtty  toward  New  York  asainst  the  powenul  oppo- 
sloon  of  the  Penosylvania  and  the  Philadelphia  & 
Beading  interests,  and  these  interests  and  others 
were  brouirht  to  bear  to  secure  the  passaire  by  the 
New  Jersey  Leslslature  of  a  law  reouirimr  the  oon- 
sent  of  that  State  to  the  construction  of  the  pro- 
posed bridge.  That  consent  was  not  obtained  and 
an  Injunoaon  was  issued  by  the  Chancery  Court  of 
New  Jersey  restraining  the  proposed  construction. 
The  case  was  taken  to  the  higher  tribunal,  and  Jus- 
tice Bradley,  in  a  written  opinion  concurred  in 
by  Judoe  Nixon,  has  overruled  the  injunction 
and  left  the  railways  free  to  proceed  with  their 
work. 

It  was  claimed  on  behalf  of  tht*  State  that  the  land 
oovex^ed  by  the  water  which  the  bridge  would  cross 
beloasri  for  one  half  the  distance  to  New  Jersey,  and 
that  toe  i^way  company  holds  its  rights  suhkiot  to 
the  State's  power  of  eminent  domain.  But  JiMtiee 
Bradley  rules  that  where  interstate  commerce  is 
conoerned  state  authority  does  not  exist.  He  de- 
clarea  that  the  power  given  to  Congress  is  supreme 
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in  all  respects  alfeoting  commercial  communication 
by  land  and  water  between  the  dilf  erent  States,  and 
that  it  cannot  depend  on  the  consent  of  the  States. 
If  the  claim  of  New  Jersey  that  she  has  riparian 
rights  which  even  the  national  government  cannot 
ovenide  without  her  consent  is  admitted,  then  any 
State  can  interpose  a  barrier  to  commerce  between 
the  States.  But  the  judge  claims  that  the  relin- 
quishment by  the  State  of  its  jurisdiction  is  not  nec- 
essary to  the  use  of  the  land  by  the  United  States 
for  public  purposes.  **The  law  of  eminent  domain," 
he  says,  ^'cannot  be  invoked  to  frustrate  the  su- 

Sreme  power  of  the  United  States,  especially  where 
to  regulation  of  interstatecommerceisconcemed.'* 

While  this  decision,  which  it  is  to  be  assumed  the 
full  Bench  of  the  supreme  court  will  sustain,  strikes 
very  deep  at  the  root  of  the  States'  rights'  doctrine, 
it  must  be  admitted  that  the  outcome  is  a  logical 
one.  If  the  FMeral  Government  has  been  i^ven 
power  to  regulate  interstate  commerce,  it  must  no 
be  prevented  from  doing  so  by  the  independent  ac- 
tion of  a  State.  Carried  still  farther  tne  decision 
would  seem  to  deny  the  right  of  a  State  to  prevent 
the  construction  of  a  bridge  over  a  navigable  stream 
lying  wholly  within  its  own  limits,  if  the  general 
government  should  consider  the  structure  necessa- 
ry for  the  purpose  of  interstate  commerce. 

It  is  evident  from  this  and  many  other  decisions 
that  the  trend  of  the  courts,  as  well  as  of  public 
opinion,  is  in  the  direction  of  greater  oentraliza- 
tion  of  power  over  commercial  and  industrial  inter- 
ests, and  we  may  be  prepared  to  expect  thepasssge 
by  Congress  of  still  more  rigid  and  oomprehenslTe 
regulations  of  railway  traffic  than  those  ao  recently 
put  in  force.    [From  The  RaXiway  Agcl 
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Mr,  John  P«  Stockton*  AUy-Qen^  in- 
formant, 'pro  h: 

I.  The  State  of  New  Jersey  is  seised  and 
possessed  of  and  entitled  to  an  estate  in  fee 
simple  absolute  in  the  soil  covered  by  the 
waters  of  the  Arthur  Kill  and  being  within 
the  boundaries  of  said  State,  subject  only  to 
the  easement  of  navigation  and  the  power  of 
regulating  such  navigation  ceded  by  the  State 
to  the  general  government  by  the  Constitution 
of  the  United  States. 

Co.  Litt  107,  260  b;  Colles,  17;  3  Leo.  75, 
2  Molloy,  275;  Boyal  Fishery  in  the  Banne, 
Davies*  Rep.  149;  AUomey-Qeneral  v.  Cham- 
h&rs,  11  De  G.  M.  &  G.  206;  SUwne  ^.Pater- 
eon  etc.  B.  R  Co.  SVroom,  540;  Martin  v.  Wad- 
deU,  16  Pet.  867-415  (41  U.  8.  bk.  10,  L.  ed. 
997);  Arnold  v.  Mundy,  1  Halst.  Law,  191; 
Den,  BuseeU,  v.  Jersey  Co.  15  How.  482(56  U.  S. 
bk.  14,  L.  ed.  7Q0); Smiih  v. Maryland,  18  ^ow. 
71-74:  (59  U.  tt.  bk.  15.  L.  ed.  269);  MeCready 
V,  Virginia.  94  U.  S.  891-894  (Bk.  24,  L.  ed. 
248);  VanBrocklin Y. Anderson,  m  U.S.  151 
(Bk.  29,  L.  ed.  845).  See  also  as  to  Treaty  with 
T^ew  York:  People  v.  Central  R  B.  Co.  42  N.  Y. 
288;  P^opU  V.  Central  B.  B.  Co.  12  Wall.  455 
(79  U.  S.  bk.  20,  L.  ed.  458). 

n.  The  power  to  regulate  the  public  right 
of  navigation  is  given  to  the  general  govern- 
ment for  the  preservation  of  the  public  rifht 
of  way,  and  does  not  authorize  the  imposition 
of  anv  additional  servitude  on  the  soil,  or  any 
interference  with  the  possession  of  the  owner 
thereof,  except  so  far  as  it  may  be  necessary 
for  the  purpose  for  which  the  right  exists. 

The  owner  of  the  soil  has  the  exclusive  right 
to  all  above  and  under  the  ground,  except  only 
the  right  of  passage  for  the  public. 

The  ownership  of  the  Crown  in  the  soil  is 
subservient  to  the  public  right  of  navigation 
and  cannot  be  used  m  any  way  so  as  to  derocnite 
from  and  interfere  with  such  right  The 
grantees  of  the  Crown  take  subject  to  this 
right,  and  any  grant  to  a  subject  so  as  to  be 
detrimental  to  a  public  right  is  void.  Any 
injury  to  the  public  right  is  a  nuisance.  All 
such  nuisances  may  be  abated  upon  informa- 
tion. The  right  of  navigaUon  extends  over 
every  part  of  a  navigable  river  and  a  fortiori 
of  the  sea,  and  includes  the  right  to  anchor 
without  paying  toll.  As  a  necessary  part  of  the 
right  it  is  essential  for  its  full  enjoyment  It 
hu  been  held  that  the  right  of  na^gation  in- 
cludes all  such  rights  as  are  necessary  for  tiie 
full  enjoyment,  not  only  of  the  right  of  pas- 
sage, but  of  the  rights  of  trade  and  commerce; 
and  that  the  private  property  of  the  Crown  and 
its  grantees  Is  subservient  to  this  public 
right 

Bex  V.  BtuseU,  6  Bam.  &  C.  666;  Original 
Hartlepool  CotUeriss  y.  Qibh,  5  L.  R  Ch,  Div. 
718. 

Lord  Denman,  delivering  the  opinion  of  the 
Court  of  Queen's  Bench  m  the  case  of  the 
Mayor  of  Colchester  v.  Brooke,  said  the  right  of 
soil  in  arms  of  the  sea  and  public  naviga- 
ble rivers  which  the  Crown  prima  fade  has, 
independently  of  any  ownership  in  the  adjoin- 
inff  land,  must  be  in  all  cases  considered  as 
subject  to  the  public  right  of  passage. 

See  Coulston  &  Forbes,  Law  of  Waters, 
84,85. 

It  is  beyond  question  that  the  same  public 


right  which  exists  in  this  country  over  the  pub- 
lic navigable  waters  was  a  part  of  the  civil 
law  as  well  as  the  common  law  of  England* 
It  existed  before  the  Constitution;  it  was  not 
ceded  to  the  general  government;  but  it  exists 
as  a  public  r^ht,  belonging  to  every  individ- 
ual. Its  regulation  was  committed  to  Congress, 
but  the  ri^ht  itself  is  not  a  power  granted  to 
the  general  government,  but  a  reserved  public 
right;  a  way  over  which  Congress  is  the  over- 
seer. 

Justice  McLean  said,  in  the  Wheeling  Bridge 
Case,  18  How.  442  (59  U.  S.  bk.  15,  L.  ed. 
442),  that  the  power  to  regulate  commerce 
amone  the  several  States  did  not  necessarily 
incluae  Uie  power  to  construct  bridges  which 
may  obstruct  commerce,  but  can  never  in- 
crease its  facilities  on  a  navigable  water. 

Justice  Field,  in  the  case  of  Miller  v.  Mayor 
of  Neva  York,  says,  whatever,  therefore,  may  be 
necessary  to  preserve  or  improve  its  naviga- 
tion, the  general  government  may  direct,  and 
to  that  end  it  can  determine  what  shall  and 
what  shall  not  be  deemed  an  interference  with 
or  an  obstruction  with  such  navigation. 

Chirf  Justice  Savage  says,  in  the  case  of  J^ 
People  V.  Benssalaer,  after  ascertaining  that  the 
power  to  erect  bridges  existed  in  the  State 
Legislature  before  the  adoption  of  the  Federal 
Constitution:  It  is  not  pretended  that  such 
power  has  been  delegated  to  the  eeneral  gov- 
ernment, or  that  it  is  conveyea  under  the 
power  to  Regulate  commerce  and  navigation. 
It  remains,  uien,  in  the  State  Legislature,  or  it 
exists  nowhere.  It  does  exist,  because  it  has 
not  been  surrendered  any  further  than  such 
surrender  may  be  qualifledly  implied;  that  is, 
the  power  to  erect  bridges  over  navieable 
streams  must  be  considered  so  far  surrendered 
as  may  be  necessary  for  a  free  navigation  upon 
those  streams. 

The  extent  of  the  public  right  was  well  ex- 

{)ressed  by  Piatt,  Justice,  delivering  the  opin- 
on  of  the  Supreme  Court  of  New  York  in 
Jackson  v.  Hathaway,  15  Johns.  447.  High- 
ways, he  remarks,  are  regarded  in  our  law  as 
easements.  The  public  acquire  no  more  than 
the  rieht  of  ^ay,  with  the  powers  and  privi- 
leges Incident  to  that  right,  such  as  digging  the 
soil  and  using  the  timber  and  other  matmals 
found  within  the  space  of  the  road  in  a  reason- 
able manner,  for  tne  purpose  of  making  and 
repairing  the  road  ana  its  bridges.  The  pro- 
prietor retains  his  exclusive  rights  in  all  mines, 
?[uarries,  springs  of  water,  timber,  and  earth, 
or  every  purpose  not  incompatible  with  the 
public  right  of  way.  The  owner  of  the  fee 
may  maintain  trespass  against  one  who  bnilds 
on  a  highway;  Peek  v.  BmUh,  1  Conn.  108; 
Cortelyou  v.  Tan  Brundi,  2  Johns.  857;  or  one 
who  digs  up  and  removes  the  soil;  Oidney  v. 
Barl,  12  Wend.  98;  WUhughby  v.  Jenks,  20 
Wend.  96;  Tucker  v.  Bldred,  6  R.  L  404;  or 
cuts  down  trees  or  timber  growing  thereon. 
And  though  a  surveyor  may,  as  the  agent  of 
the  town,  cut  such  trees  to  oe  used  in  the  re* 
pair  of  the  way,  or  in  order  to  improve  it,  yet, 
if  he  cuts  them  for  his  own  use,  he  is  a  tree- 
passer. 

Babcoek  y.  Lamb,  1  Cow.  288;  Makepeaee  t. 
Worden,  1  N.  H.  16;  Tucker  v,  Bldred,  6  R  I. 
404. 
I     The  discussion  wliich  has  taken  place  in  r» 


1887. 


Stooktoh  t.  BAi/mtoBS  A  N.  Y.  R.  R  Co. 


4ia 


ffird  to  grants  or  concurrent  use  of  streets  by 
railroads  and  the  public,  or  for  Its  exdusive 
use  bj  a  railroad  company,  without  compen- 
sation to  the  owner  of  the  fee.  have  thrown 
much  light  on  the  determination  of  the  limits 
of  the  public  right  of  passiure.  The  question 
has  been  discuned  in  erery  State  of  the  Union 
and  the  decisions  are  innumerable.  The  general 
current  of  the  later  American  decisions  is  in  ac- 
cordance with  the  English  law  and  the  doctrine 
oiWmam$Y.NewTork  Central BaOroadCh,  It 
is  now  well  established  that  the  use  of  streets 
for  railways  with  cars  propelled  by  horse  pow- 
er is  not  to  be  regarded  as  imposing  a  new  senr- 
itude  which  will  entitle  the  land  owner  to  addi- 
tional compensation,  but  that  the  use  of  streets 
for  steam  railroads  is  to  be  so  regarded,  and  is 
so  far  different  in  its  nature  that  it  ought  not 
to  be  regarded  as  within  the  contemplation  of 
the  parties  in  the  laying  out  of  an  ordinary 
highway.  The  discussion  has  turned  upon  the 
kind  of  motive  power  used,  and  a  distinction  is 
generally  made  between  the  two  classes  of  rail- 
roads. 

In  Marrii  d  Euex  R.  B,  Oo,  ▼.  Newark  a 
distinction  is  suggested  between  the  exclusive 
occupation  of  the  highway  by  the  railroad  and 
a  concurrent  use  by  the  railroad  and  the  pub- 
lic traveling  in  the  ordinary  mode,  and  it  is 
said  that  the  land  owner  is  entitled  to  addi- 
tional compensation  only  where  the  newly 
granted  franchise,  either  from  the  kind  of 
structure  or  the  character  of  the  extent  of  the 
use  authorized,  is  inconsistent  with  the  public 
use  of  a  hiffhway  in  the  ordinary  mode.  The 
same  question  arises  as  to  the  establishment  of 
telegraph  and  telephone  lines  upon  the  high- 
way, with  similar  results  as  to  uniformity  of 
decisions.  The  use  of  streets  for  the  use  of 
sewers,  gas,  and  water  pipes,  raises  the  same 
inquiry.  The  right  to  use  the  highway  for 
these  purposes  is  generally  admitted,  upon  the 
ground  tnat  these  uses  are  incidental  to  the 
purpose  of  a  highway  for  which  the  land  was 
orifl^nally  taken.  But  there  are  also  cases  in 
which  it  is  held  that  the  use  of  the  highway 
for  these  purposes  puts  an  additional  servitude 
upon  the  land. 

Qlatby  v.  Morris,  8  C.  £.  Greenj  72;  Morrietm 
r.HinkMon,  87  Hi  687.  See  Angell,  High- 
ways. 8d  ed.  §01. 

During  the  whole  of  this  discussion  it  was 
concedea  that  the  servitude  could  not  be  in- 
creftsed  in  extent  or  in  character  without  com- 
pensating the  owner 4)f  the  fee  for  the  addi- 
tional burden  imposed  upon  his  land. 

Whatever  be  the  lawful  purpose  for  which 
Congress  desires  to  take  any  lands  of  the  State 
Qf  New  Jersey,  it  can  only  accomplish  such 
taking  by  providing  Just  compensation  there- 
for. 

IIL  The  permanent  erections  contemplated 
by  the  plan  constitute  a  taking  of  private  prop- 
erty within  the  Fifth  Amendment  of  the  Con- 
stitationof  the  United  States;  and  whatever 
powe^  Congress  mav  have  under  the  right  to 
regulate  commerce  is  held  subject  to  the  resec- 
tion of  that  amendment. 

The  defendants  contend  that  the  erection  of 
piers  upon  the  lands  of  the  State  under  the  Ar- 
thur Kill,  Is  not  a  technical  "taking"  of  such 
Iftnds. 
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The  defendants  undoubtedly  do  mean  to  tako 
physical  and  exclusive  possession  of  the  lands 
aescribed  in  the  information,  and  it  is  difficult 
to  conceive  of  any  more  effectual  and  actual 
"taking."  They  argue  that  as  the  ''taking" 
is  of  limds  under  navigable  water,  any  damage 
resulting  therefrom  is  the  consequence  of  a 
lawful  use  by  the  government  of  a  navigable 
stream.    But  this  matter  is  res  judicata. 

In  PumpeUy  v.  Qreen  Bay  etc.  Canal  Co,  18 
Wall.  186  (80  U.  a  bk.  20.  L.  ed.  657).  the  Fed- 
eral Supreme  Court,  speaking  by  Mr.  Juttiee 
Miller,  says: 

"The  aigument  of  the  defendant  is,  that  there 
is  no  taking  of  the  land  within  the  meaning  of 
the  constitutional  provision,  and  that  the  dam- 
age Ib  a  consequential  result  of  such  use  of  a 
navigable  stream  as  the  government  had  a  right 
to  for  the  Improvement  of  Its  navigation. 
*  *  *  It  remains  true  that  where  real  estate 
Is  actually  invaded  by  superinduced  additions 
of  water,  earth,  sand  or  other  materials,  or  by 
having  any  artificial  structure  placed  on  It,  so 
as  to  effectually  destroy  or  Impair  Its  useful- 
ness, it  is  a  "tsJdng"  within  the  meaning  of  the 
Constitution." 

Binniekeon  v.  Johnson,  2  Harr.  126;  Gardner 
V.  Nefjoburgh,  2  Johns,  Ch.  162;  Angell,  Water 
Courses,  165. 

Any  serious  Interruption  to  the  common  and 
necessary  use  of  propertv  may  be  equivalent  to 
the  taking  of  it  under  the  constitutional  pro- 
vision; It  IS  not  necessary  that  the  land  be  ab- 
solutely taken. 

Angell,  Water  Courses,  §  65a;  Hooker  v.  New 
Sawn  &  Northampton  Co,  14  Conn.  146;  Bowe 
V.  Granite  Bridge  Corp,  21  Pick.  844;  Canal 
Appraisers  v.  Psople,  17  Wend.  604;  Lciekland 
V.  Ihrth  Missouri  B.  Co,  81  Mo.  180;  Stevens  v. 
Pnmrietors  of  Middlesex  Canal,  12  Mass.  466. 

The  corporate  body  of  the  State  itself  can 
claim  amends  for  Its  private  property  when 
taken  for  public  use.  Thus,  suppose  an  Act  of 
the  Legislature,  by  which  a  railroaid  corporation 
Is  estaoUshed  in  the  usual  manner,  and  with  the 
ordinary  powers  and  privileges  of  such  corpo- 
rations, authorizes  the  corporation  to  locate 
their  road  so  that  the  same  may  pass  over  cer- 
tain land  which  belongs  to,  and  k  held  by,  the 
State  as  a  body  politic,  for  a  particular  pur- 
pose, but  without  any  expression  In  the  Act  of 
a  design  on  the  part  of  the  Legislature  to  aid 
the  corporation  in  their  undertaking.  In  such 
a  case  It  cannot  be  considered  to  be  the  inten- 
tion of  the  Legislature  to  grant  the  land  of  the 
State,  or  any  easement  therein  without  com- 
pensation, and  the  State,  accordingly,  may  in- 
stitute proceedings  and  prosecute  a  claim  for 
damages  before  an  appropriate  tribunal,  in  the 
same  manner  as  an  oralnary  individual  proprie- 
tor. 

Commonwealth  v.  Boston  d  Maine  BaHroad, 
8  Cush.  25;  Angell,  Highways,  8d  ed.  §  111. 

Puffendorf,  Grotius,  Vattel  and  all  eminent 
publicists  insist  that  It  Is  a  rule  founded  In 
equity  that  a  provision  for  compensation  is  a 
necessary  attendant  on  the  due  exercise  of  the 
power  or  the  lawgiver  to  deprive  an  individual 
of  his  property  without  his  consent. 

A  statute  to  promote  any  work  for  a  public 
use,  which  makes  no  provision  for  indemni- 
fying the  owner,  of  property  propoBed  to  be 
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taken,  is  entirely  Toid  as  being  unconstitution- 
al, and  an  injunction  may  be  obtained  to  pre- 
vent the  taking. 

Angell,  Highways,  8d  ed.  g  106,  and  cases 
cited. 

It  has  been  held  that  by  the  law  of  eminent 
domain  a  State  has  not  the  right,  without  mak- 
ing compensation,  to  destroy  the  property  of 
individuals  situated  upon  a  water  course  in 
making  it  navigable,  or  in  appropriating  such 
water  curses  for  the  public  use  by  artificial 
erections  and  improvements. 

Opinion  of  OhaneeUar  Bland  in  Binney's  Case, 

2  Bland,  158;  Anffell,  Highways,  §  60.  Title, 

Namgabie  Eivera;  Walker  v.  Board  of  Public 

Works,  16  Ohio,  540;  Moore  v.  Veasne,  2  Redf. 

848:  Bea  v.  Oough,  8  Zab.  624. 

Judge  Wallace,  in  the  case  of  Decker  v.  Balto. 
4&  N,  T.  Railroad  Company  {post,  — ),  said : '  'It  is 
not  intended  to  intimate  that  Congress  can  au- 
thorize the  appropriation  of  private  property 
for  the  purposes  of  such  a  biidee.  It  was  at 
one  time  doubtful  whether  the  Government  of 
the  United  States  could  exercise  the  right  of 
eminent  domain  within  the  States. "  The  ques- 
tion was  settled  in  KoM  v.  United  States,  91 
U.  8.  876  (Bk.  28,  L.  ed.  453),  where  it  was 
held  that  the  government,  if  such  property 
cknnot  be  obtained  by  purchase,  mav  appro- 
priate it  upon  making  Just  compensation  to  the 
owner.  It  is  not  necessary  to  consider  wheth- 
er Congress  could  enable  the  defendants  to 
condemn  property  in  New  Jersey  for  the  pur- 
poses of  their  bridge.  This  has  not  been  at- 
tempted by  the  Act  under  consideration.  All 
that  is  now  necessarv  to  decide  is  that  if  the 
defendants  acquire  the  right  from  the  owners 
of  the  land  under  the  waters  and  on  the  shores, 
the  Act  of  Congress  gives  them  lawful  author- 
ity to  build  and  maintain  their  bridge  without 
the  consent  of  the  State  of  New  Jersey. 

It  seems,  then,  to  be  clear:  That  the  State  of 
New  Jersey  owns  the  fee.  That  the  only  serv- 
itude to  which  it  is  subject  is  the  public  right 
of  navigation,subject  to  the  regulation  of  Con- 
gress. That  any  mterf erence  with  the  soil  for 
any  other  purpose  but  the  preservation  of  the 
way  and  its  use  is  a  trespass.  That  any  per- 
manent erection  on  the  soil  deprives  the  owner 
of  his  possession  and  enjoyment,  and  amounts 
to  a  taking^ithin  the  Fifth  Amendment.  That 
the  government  may  take  private  property  of 
individuals  for  its  own  use  upon  making  com- 
pensation.— but  it  has  not  done  so  by  the  Act 
in  question. 

iV.  The  right  to  build  bridges  between 
States  over  navigable  streams  has  never  been 
held  a  part  of  the  power  to  regulate  commerce; 
but  the  authorities  all  agree  that  it  requires 
both  the  authority  of  the  States  and  the  con- 
sent of  Congress  to  bridge  a  navigable  river. 

In  OUman  v.  PhUa.  8  WaU.  718  (70  U.  S. 
bk.  18,  L.  ed.  96),  the  court  said:  "We  will 
now  turn  our  attention  to  the  rights  and  powers 
of  the  States  which  are  to  be  considered.  The 
national  government  possesses  no  powers  but 
such  as  have  been  delegated  to  it;  Uie  States 
have  all  but  such  as  they  have  surrendered. 
The  power  to  authorize  the  building  of  bridges 
is  not  to  be  found  in  the  Federal  Constitution. 
It  has  not  been  taken  from  the  States.  It 
must  reside  somewhere.  They  had  it  before 
the  Constitution  was  adopted,  and  they  have 


it  still.  In  Wright  v.  Nagls,  101  U.  B.  791. 
(Bk.  25,  L.  ed.  921).  Chief  Justice  Waite  says: 
*  'The  Legislature  of  a  State  alone  has  authority 
to  make  such  srants." 

Mr.  JusUee  McLean  said,  in  the  Wheding 
Bridge  Case,  18  How.  442  (59  U.  S.  bk.  15, 
L.  ^.  442):  "Any  power  which  Con^ss 
may  have  in  regard  to  such  a  structure  is  in> 
direct,  and  results  from  a  commercial  regula- 
tion. It  may,  under  this  power,  declare  that 
no  bridge  shall  be  built  which  shall  be  an  ob- 
struction to  the  use  of  a  navigable  water.  And 
this  it  would  seem  is  as  far  as  the  commercial 
power  by  Congress  can  be  eiercised.'* 

Mr.  Justice  McEinley  said,  in  PoUard  v.  jBo- 
gan,  8  How.  212  (44  U.  S.  bk.  11,  L.  ed. 
565):  "To  give  to  the  United  States  the 
right  to  transfer  to  a  citizen  the  title  to 
the  shore  and  the  soils  under  the  navigable 
waters,  would  be  placing  in  their  hands 
a  weapon  which  might  be  wielded  greatly 
to  the  injury  of  state  sovereigntv,  and  deprive 
the  States  of  the  power  to  exercise  a  numerous 
and  important  class  of  police  powers. " 

See  also  Weber  v.  Staie  Hafrbor  Comrs.  18 
WaU.  67  (85  U.  S.  bk.  21.  L.  ed.  798). 

In  all  the  cases  it  will  be  found  that  the  court 
simply  asserts  the  power  of  Congress  to  regu- 
late and  preserve  the  public  right  of  naviga- 
tion as  an  incident  to  its  constituUonal  power 
to  regulate  commerce. 

In  the  Wheeling  Bridge  Case  the  Legislature 
of  Virginia  authorized  the  construction  of  a 
bridge  across  the  Ohio  River,  which  it  was  al- 
leged was  an  obstruction  to  the  navigation  of 
the  river.  The  supreme  court  adjudged  the 
bridge  to  be  a  nuisance,  because  it  obstrmcted 
the  navigation  of  the  Ohio  Biver.  The  court 
said,  however:  "We  have  already  said,  and 
the  principle  is  undoubted,  that  the  Act  of  the 
Legislature  of  Virginia  conferred  full  authority 
to  erect  and  maintain  the  bridge,  subject  to 
the  exercise  of  the  power  of  Congress  to  ref- 
late the  navigation  of  the  river.  So  in  imt. 
E.  E.  Co.  V.  Ward,  the  power  to  erect  the 
bridge  was  granted  by  the  laws  of  the  respect- 
ive btates,  and  there  is  no  intimation  in  the 
case  that  Congress  had  power  to  make  such  a 
grant. 

In  the  case  of  the  ClinUm  Bridge,  10  WaU. 
454  (77  U.  S.  bk.  19,  L.  ed.  969),  it  was  held 
that  the  power  to  erect  a  bridge  having  been 
granted  by  the  States  of  Illinois  and  Iowa,  and 
the  obstruction  to  navigation  having  been  le- 
galized by  the  Act  of  Congress,  the  bridge  was 
a  lawful  structure  and  not  a  nuisance. 

In  the  case  of  Neutpori  etc.  Bridge  Ch.  t. 
United  States,  105  U.  S.  470  (Bk.  26,  L.  ed. 
1148),  the  States  of  Kentuckv  and  Ohio  granted 
the  power  of  erecting  a  bridge  across  the  Ohio 
River,  and  Conffress  passed  an  Act  permitting 
the  erection  of  the  biidge  upon  certain  plana. 

In  Escanaha  Co.  v.  Chicago,  107  U.  B.  678 
(Bk.  27,  L.  ed.  442).  Mr.  /u«<m0  Field  delivered 
the  opinion  of  the  court,  and  cites  the  case  of 
Oilman  v.  Phila,  with  approval.  He  saysUiat 
Congress,  in  the  exercise  of  its  commercial 
power,  may  exercise  control  to  the  extent  nec- 
essary to  protect,  preserve  and  improve  free 
navigation. 

In  Maier  v.  Mayor  of  N.  T.  109  U.  8.  885 
(Bk.  27.  L.  ed.  971),  the  bridge  was  being  con- 
structed under  a  grant  from  the  Legislature  of 
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the  State  of  New  York,  and  an  Act  of  Con- 
gress prescribinff  the  manner  of  its  erection. 
iir.  Justice  Field  delivered  the  opinion  of  the 
court,  and  again  declared  that  the  power 
Tested  in  Congress  to  regulate  commerce  in- 
cludes the  control  of  the  navigable  waters  of  the 
United  States  so  far  as  may  be  necessary  to  in- 
sure their  free  navigation. 

The  same  doctrine  was  clearly  declared  in 
the  cases  United  States  v.  BaUroad  Bridge  Co,  6 
McLean,  64;  SiUiman  y.  Hudson  River  Bridge 
<Jo.  4  Blatchf .  414. 

It  was  held  in  those  cases  that  "Although,un- 
-der  its  general  power  to  regulate  commerce. 
Congress  may  declare  what  shall  constitute  a 
nuisance  or  obstruction  by  general  regulation, 
and  provide  proceedings  for  its  abatement,  yet 
it  seems  that  neither  under  this  power  nor  under 
the  power  to  establish  post  roads  can  Congress 
construct  a  bridee  over  a  navigable  nver. 
This  belongs  to  the  local  or  state  authorities 
within  which  the  work  is  to  be  done;  and  this 
authority  must  be  so  exercised  as  not  materi- 
ally to  conflict  with  the  paramount  authority 
lo  regulate  commerce." 

y.  The  Act  of  Congress  entitled  '*  An  Act  to 
Authorize  the  Construction  of  a  Bridge  across 
the  Staten  Island  Sound,  Known  as  Arthur 
Kill,  and  to  Establish  the  Same  as  a  Post 
Road,"  is,  as  Its  title  imports,  nothing  more 
than  a  license  to  obstruct  navigation  to  the  ex- 
tent which  the  plans  approved  of  permit 

It  is  submitted  that  the  true  intent  and  mean- 
ing of  the  Act  in  question  can  only  be  properly 
obtained  hf  a  legal  construction  thereof,  and 
that  no  known  rule  of  construction  can  con- 
atrue  the  Act  as  anything  more  Uian  a  license. 

1.  It  is  to  be  observed,  in  ttie  first  place,  that 
the  words  used  both  in  the  title  and  Uie  body 
of  the  bill  are  precisely  such  words  as  would 
naturally  be  used  to  authorize  and  make  law- 
ful any  obstruction  to  the  free  navigation  of 
the  sound  on  account  of  said  bridge. 

3.  As  this  was  all  the  power  tluit  Congress 
possessed,  it  is  not  to  be  inferred  against  the 
plain  meaning  of  the  words  that  Congress  in- 
tended to  make  a  grant  beyond  its  power 
and  such  as  had  never  been  made  before. 

8.  To  give  the  Act  any  other  construction 
would  make  it  unconstitutional,  and  would 
tlierefore  violate  an  accepted  rule  of  Judicial 
•oonstruction. 

4.  A  grant  from  a  State  to  a  corporation  to 
make  a  railroad  between  two  given  points,  with- 
out containing  express  power  to  exercise  the 
right  of  eminent  domain,  would  be  a  mere  li- 
cense to  make  the  road  when  they  acquired  the 
land,  and  would  convey  no  power  to  take  land 
against  the  consent  of  the  owner,  and  it  must 
be  presumed  that  Congress  knew  this  settled 
rule  of  construction. 

5.  By  authorizhig  any  litigation  concerning 
any  alleged  obstruction  to  the  free  navigation 
of  said  sound  on  account  of  said  bridge,  to  be 
tried  before  the  Circuit  Court  of  the  United 
States,  or  either  of  said  States,  Congress  mani- 
fested its  intention  to  create  a  forum  with  Ju- 
risdiction com];)etent  to  sustain  the  grant  it  had 
made  of  power  to  maintain  as  a  lawful  struct- 
ure what  would  otherwise  have  been  a  nuis- 
ance. It  is  only  in  this  point  of  view  that  the 
clause  is  proper. 

5.  The  buUding  of  the  bridge  without  the 
Iktbb  8. 


consent  of  the  State  by  the  defendant  corpora- 
tion is  an  invasion  of  the  State's  control  over 
its  own  citizens  in  municipal  matters  as  well 
as  a  violation  of  her  rights  of  property ;  and  for 
this  reason  the  Act  is  unconstitutional  if  con- 
strued to  be  operative  without  the  consent  of 
the  State. 

Chancellor  Kent  says:  'It  is  admitted  that 
the  grant  to  Congress  to  regulate  commerce  on 
the  navigable  waters  of  the  several  States  con- 
tains no  cession  of  territory  or  of  public  or  pri- 
vate property." 

1  Kent,  Com.  489;  Garfield  ▼.  CorjeU,  4 
Wash.  C.  C.  871. 

Mr,  Cortlandt  Parker*  also  for  inform- 
ant: 

According  to  the  claim  of  defendants,  this 
case  is  a  contest  between  sovereign ty[  New 
Jersey  is,  beyond  question,  a  sovereignty — ^a 
lesser  one,  it  is  true,  of  narrower  scope  than 
the  United  States  €k>vernment,  but  within 
that  scope  as  sovereign  as  the  Union  within  its 
special  and  larger  field.  Both  are  restricted 
sovereignties,  but  every  maxim  and  rule  in 
regard  to  sovereignties  applies  to  New  Jereey. 

it  is  confessedly,  undeniably  true  that  as 
sovereign,  and  because  she  is  sovereign,  the 
State  owns  the  bed  of  the  waters  which 
bound  her  shores  usque  ad  filum;  that  ^eowns 
it  in  the  same  way  that  individuals  ordinarily 
own  property;  that  it  can  be  leased,  aye,  even 
gpmted  in  fee,  so  long  as  the  easement  or 
right  of  navigation  of  the  waters  belonging  to 
others,  either  by  the  law  of  nations  or  by  com- 
pact, is  not  harmed;  or  indeed,  subject  only  to 
the  veto  of  Congress,  whether  or  no.  TSee 
Judge  Grier  in  the  Passaic  Bridge  Cases).  And 
yet  the  defendants  claim  that  the  United  States, 
a  State  no  more,  no  less,  sovereign  than  New 
Jersev,  only  sovereign  for  other  things  and  in 
certain  directions,  can  take  and  occupv  this 

Eroperty,  can  build  over  it,  can  maintain  this 
uilding  over  it  forever,  at  its  pleasure;  can 
do  this  in  face  of  statutes  expressive  of  her 
will  interdicting  the  Act;  nay,  can  authorize 
and  justify  her  own  citizens  in  breaking  her 
laws,  can  add  to  the  rights  of  a  corporation 
which  she  creates;  stranger  still,  can  increase 
the  rights  and  franchises  of  a  foreign  corpora- 
tion; can  actually  Justify  such  a  corporation  in 
disregarding  her  laws,  and  enforce  their  im- 
munity in  doing  so. 

If  there  is  anything  settled  in  the  law  of  cor* 
porations,  it  is  that,  being  artificial  persons, 
they  cannot  exercise  their  functions  outside  of 
the  State  which  creates  them,  except  by  its 
consent  The  defefidants  abrogate  that  law, 
and  insist  that  they,  the  Staten  island  Rapid 
Transit  Company,  have  the  right,  against  our 
expressed  will,  to  come  into  our  State  and  do 
what  our  own  citizens  dare  not  do,  or  at  least 
are  forbidden  to  do. 

If  there  is  anything  which  distinguishes  a 
sovereignty,  it  is  that  it  has  supreme  control 
over  its  domain— its  property;  that  it  cannot 
be  deprived  of  It  bv  another  sovereignty  with- 
out its  consent  by  grant,  or  by  superior 
strength.  There  can  be  no  eminent  domain 
between  sovereignties.  There  can  be  submis- 
sion to  conquest.  There  can  be  grants  and 
treaties.  There  can  be  purchase,  payment  and 
(release.    But  there  can  be  no  povvex  ^  one 
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soTereignty  by  force  of  law  to  take  the  prop- 
erty of  another. 

It  was  understood  and  clearly  apprehended 
when  the  Constitution  of  the  United  States 
was  formed,  that  the  National  Gk>yemment 
would  need  land  within  the  States,  and  belong- 
ing to  the  States,  for  its  public  purposes. 
Brery  bay,  every  river,  every  headland,  sug- 
gested the  necessity  of  its  being  reouired  in 
time  for  the  purposes  of  the  Union.  How  was 
it  contemplated  that  such  land  should  be  ac- 
quired? Two  provisions  of  the  Constitution 
show:  one  is  paragraph  17,  of  section  8,  of 
article  I;  that  gives  Confess  power  to  ex- 
ercise "exclusive  legislation  ♦  »  ♦  over 
all  places  purchased  bv  the  consent  of  the  Leg- 
islature of  the  State  in  which  the  same  shall 
be,  for  the  erection  of  forts,  magazines,  arse- 
nals, dockyards,  and  other  needful  buildings;" 
the  other  Is  in  article  V.  of  the  Amendments  to 
the  Constitution:  '*  Nor  shall  private  property 
be  taken  for  public  use  without  Just  compen- 
sation." How,  then,  did  the  people  and  the 
States  who  made  this  Constitution  contemplate 
that  the  government  it  created  should  acquire 
land  which  it  needed?  It  was  to  get  land,  or 
words  fail,  by  purchase;  which  purchase  was 
to  have  the  consent  of  the  Legislature,  else  the 

Eneral  government  was,  in  some  sort,  the  sub- 
3t  of  the  State.  Private  property  only  could 
taken,  and  that  only  for  public  use,  and 
only  upon  compensation.  Such  language,  by 
all  rules,  imports  that  public  property,  the 
property  of  the  State,  cannot  be  taken.  Mc- 
presiio  umus  est  exdusio  alierius.  Public  cor- 
porations, vested  with  the  right  of  exerting 
the  State's  right  of  eminent  domain,  cannot 
take  the  land  of  the  State  for  any  purpose. 
Certainly  not,  if  in  use,  like  the  bed  of  a  nav- 
igable stream,  for  the  public  purpose  of  navi- 
gation. A  fortiori  is  this  true  when  one  sov- 
ereignty seeks  to  take  the  land  of  another. 
New  York  cannot  take  the  bed  of  the  Arthur 
Kill  beyond  her  own  line.  Nor  could  New 
Jersey  beyond  her's.  Why  not?  Because 
each  is  a  different  sovereignty. 

What  a  strange  proposition  is  advanced  by 
the  defendants.  This  property,  if  it  belonged 
to  private  persons,  could  not  be  taken  for  even 
so  public  a  use  without  Just  compensation. 
But  inasmuch  as  it  belongs  to  a  State,  and  is 
public  every  way  in  its  cnaracter--it  may  be 
taken.  Compensation  has  nothing  to  do  with 
it. 

That  such  land  as  this  could  not,  in  the 
Judgment  of  the  fathers,  be  taken  even  for  the 
public  use  of  improving  navigation  without 
the  consent  of  the  sovereignty  that  owned  it, 
and  its  cession  for  that  purpose,  is  evident  from 
the  action  of  Congress,  at  the  date  of  the  Con- 
stitution, and  ever  since. 

The  first  Congress  was  held  March  4,  1780, 
and  ended  September  29, in  that  year. 

Aueust  7,  1789,  an  Act  was  passed  for  the 
establishment  and  support  of  light  houses, 
beacons,  buoys  and  public  piers.  It  provided 
that  all  expenses  which  (Should  thereafter  ac- 
crue in  the  necessary  support,  maintenance 
and  repairs  of  all  such  structures  already 
then  erected,  placed  or  sunk  at  the  entrance  of 
or  within  any  bay,  inlet,  harbor  or  port  for 
rendering  the  navigation  thereof  easy  or 
aafe,  should  be  defrayed  out  of  the  United 


States  Treasury,  provided  that  this  expense 
should  not  continue  over  a  year,  unless  the 
edifices  should  in  the  mean  time  be  ceded  U> 
and  vested  in  the  United  States  by  the  Statea 
in  which  they  may  be,  with  the  lands  thereto- 
belonging  and  the  Jurisdiction  of  the  same. 
The  second  section  provided  for  a  light  house 
near  the  entrance  of  Chesapeake  Bay,  at  such 

?lace,  when  ceded  to  the  United  States,  aa  the 
Resident  should  direct 

1  Story,  Laws,  p.  82. 

The  States  were  slow  in  making  these  ces- 
sions.   The  time  was  year  by  year  extended. 

,See  1  Story,  Laws,  pp.  107,  282,  816,  864^ 
891,  898;  8  id.  1797.  1999.  and  the  Acts  estab- 
lishing light  houses,  passim. 

Not  once,  we  venture  to  say,  did  the  United 
States  ever  think  of  occupying  the  soil  of  a 
State,  without  obtaining  cession  by  the  State 
— never  once  under  proceedings  of  condem* 
nation. 

The  action  of  the  United  States  Jointly  with 
the  State  of  New  Jersey  in  relation  to  the  ac- 
quisition by  the  one  of  lands  within  the  other, 
is  directly  in  consonance  with  the  views  herein 
expressed.  The  general  government  never 
took  any  lands,  even  of  private  citizens.  It 
always  bought  them.  The  State  by  statute 
agreed  to  the  purchase  and  also  ceded  Jurisdic- 
tion. If  the  lands  were  imder  tidal  waters, 
they  were  granted  by  the  State,  either  by  spe- 
cifu  Act  or  by  the  Governor  under  an  Act  giv- 
ing him  such  general  power.  If  private  own- 
ers would  not  sell  their  lands,  the  State  ap- 
pointed commissioners,  exercised  its  power  of 
eminent  domain,  condemned  the  property  and 
vested  the  title  in  the  general  government 

In  1790  an  Act  was  passed  ceding  to  the 
United  States  Jurisdiction  over  a  lot  of  land  at 
Sandy  Hook.    Sess.  L.  p.  669.    In  1804  con- 
sent was  given  to  the  purchase  by  the  United 
States  of  a  lot  at  Sandy  Hook,  to  erect  a  bea- 
con, etc.    Sess.  L.  p.  852.    In  1846  a  second 
Act  was  passed, vesting  Jurisdiction,  etc.,  over 
Sandy  Hook  by  designated  boundaries.    Bess. 
L.  p.  124.    In  1822  jurisdiction  was  ceded 
over  land  at  Cape  May  for  a  light  house.    Sess. 
L.  p.  87.    In  1826  a  like  Act  was  passed  as  to 
land  in  Monmouth.    Sess.  L.  p.  42.    In  1848 
another  was  passed  as  to  Tucker's  or  Short 
Beach.    Sess.  L.  p.  42.    In  1871  an  Act  save 
consent  to  the  erection  of  defenses  at  Finn'a 
Point    Pamph.  L.  p.  110.    In  1858  an  Act 
ceded  Jurisdiction  over  so  much  land  as  might 
be  necessary  for  the  construction  and  mainte- 
nance of  liffht  houses  and  keepers'  dwellings- 
within  the  State,  at  several  places  mentioned, 
among  them  for  two  beacons  or  range  lights 
for  the  main  Gedney's  Channel — noUceable  aa 
in  waters  near  the  locmin  quo  now  in  dispute. 
Pamph.  L.  p.  884.    In  18*3^  a  general  Act  was 
passed,  giving  the  consent  of  New  Jersey  to 
the  purchase  by  theGk)yemment  of  the  United 
States,  or  under  its  authority,  from  any  indi- 
vidual or  body  corporate  within  the  boundaries 
of  the  State,  "For  the  purpose  of  erecting 
thereon  light  houses  and  all  other  needful 
buildings,  to  be  used  for  lighthouse  purposes 
and  life  saving  stations  only."    And  the  Act 
says:  *'The  consent  her^  and  hereby  given 
being  in   accordance  with  the  seventeenth 
clause  of  the  eighth  section  of  the  first  article 
I  of  the  Constitution  of  the  United  States,  and 
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^ith  the  Acts  of  (Congress  in  such  cases  made 
and  provided." 

This  Act  was  deficient  in  making  no  cession 
of  Jurisdiction.  It  only  consent^  to  a  pur- 
chase. Therefore,  apparently,  an  Act  in  1875 
(Pamph.  L.  p.  28),  providing  that  whenever 
the  United  States  desires  to  acouire  title  to 
land  belonging  to  this  State  and  covered  by 
Udal  waters,  for  the  site  of  a  Ught  house  bea- 
con or  other  aid  to  navigation,  and  application 
is  made  by  a  duly  authorized  agent  of  the 
United  Stales  describing  the  site  required  for 
one  of  the  purposes  aforesaid,  then  the  Gov- 
ernor is  authorized  to  procure  a  survey  bv  the 
riparian  commissioners,  etc.,  and  he  shall  con- 
vey the  title  of  said  lands  to  the  United  States 
upon  such  terms  and  conditions  as  may  be 
agreed  upon,  and  shall  cede  to  the  United 
States  Jurisdiction  over  the  same.  Pamph.  L. 
p.  28. 

These  acts  of  permission,  grant  and  cession, 
do  they  not  show,  convincingly,  a  practice  be- 
ginning with  the  Constitution  and  continuinir, 
unbrokenly,  down,  utterly  inconsistent  with 
the  contention  noW  made,  that  all  the  general 
governinent  has  to  do  when  it  wishes  to  occupy 
tide  covered  lands,  is  to  take  possession  and 
construct  such  buildings  as  it  desires?  Is  not 
such  practice  explanatory  of  the  Constitution? 

If  Uiis  contention  be  law,  whv  has  the  gov- 
ernment sought,  and  the  Slate  given,  these  per- 
missions to  purchase,  and  these  grants  of  its 
own  properly? 

And  the  reason,  what  is  it?  Just  this:  no 
sovereignty  can  peaceably,  and  without  at  least 
legal  'dolence,  acquire  the  land  of  another 
sovereignty  without  its  grant.  Taking  the 
properly  of  a  sovereign  State  without  her  per- 
mission, even  when  States  are  united  by  such 
a  Constitution  as  ours,  is  making  war  upon  it, 
whether  or  not  the  Act  be  so  intended. 

An  Act  of  1844  (Pamph.  L.  106)  is  noticeable, 
if  not  useful,  as  exhibiting  the  method  where- 
by the  power  of  eminent  domain  is  invoked  on 
behalf  of  the  State.  It  is  entitled  "An  Act  to 
Authorize  the  United  States  to  Build  a  Dock 
on  the  Shore  of  the  Navisink  River  and  to 
Construct  a  Road  therefrom  to  the  Light 
Houses  on  the  Highlands."  Its  first  section 
authorizes  such  a  road.  Its  second  provides, 
in  case  of  disagreement  between  owners  of 
land  and  the  government,  that  the  agents  of 
the  latter  or  the^former  may  apply  to  a  judge  of 
the  supreme  court,  who  shall  appoint  commis- 
sioners to  appraise.    Their  report  shall  be  final. 

It  is  not  intended  to  be  argued  that  this 
course  was  necessary,  nor  to  deny  that  the 
United  States  itself  possessed  the  power  of  em- 
inent domain.  This  has  been  settled  as  to  the 
property  of  private  persons,  although  for 
eighty  years  but  one  case  of  condemnation 
seems  to  have  occurred.  It  was  pertinently 
argued  by  Mr.  Justice  Strong  in  Ko/U  v.  UhiiM 
8UUe9,  91  U.  S.  867  (Bk.  28,  L.  ed.  449),  Uiat 
when  the  Amendment  to  the  Constitution  said 
that  private  property  should  not  be  taken  for 
public  use  without  Just  compensation,  it  im- 
plied that  it  might  be  taken  with  Just  compen- 
sation. And  the  same  argument  proves  that 
only  private  property  may  be  taken  at  all.  and 
oertainlv  that  if  pulnic  property,  the  properly 
of  another  sovereignty,  be  taken,  it  must  not 
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be  forcibly  nor  without  such  Just  compensa- 
tion. 

We  insist  that  our  position  is  incontrovert- 
ible.   One  sovereignty  cannot,  by  force  of  law, 
take  the  property  of  another.    There  must  be 
cession.    That  remains  true  of  the  States,  un- 
der the  Constitution.    It  is  so  because  "The- 
powers  not  delegated  to  the  United  States  by 
the   Constitution,  ♦  ♦  ♦  are  reserved  to  the- 
States  respectively."  And  no  power  was  given 
to  take.    It  is  so  because  the  instrument  ex- 
presses that  the  general  government  must  trust 
to  the  obtaining  consent  of  the  Legislatures  ot 
the  Slates  to  an  occupation  and  purchase  even^ 
of  private  property  sought  for  use  for  "need- 
ful buildings."    It  is  so  because  tiie  provision 
as  to  takinff  property  refers  only  to  private 
property — mat  of  private  persons — not  that  ot 
sister,  say,  rather,  parental  sovereignties — least 
of  all,to  such  property  already  devoted  to  a  pub- 
lic use,  yet  susceptible  of  conversion  to  pront  in 
its  nature  similar  to  that  of  a  private  person. 
The  view  is  corroborated  by  the  laws  of  the- 
first  and  early  Congresses,  by  which  the  prac- 
tice under  the  Constitution  was  established 
not  to  "take  even  private  property,  but  tobuy^ 
it— to  buy  with  the  consent  of  the  States,  and 
to  make  action  in  behalf  of  navigation  the 
price  of  cession  both  of  title  and  Jurisdiction.'^ 
And  the  corroboration  is  increased  by  the 
practice,  especially  in  New  Jersey,  presumably 
sought,  at  least  accepted,  by  the  Government 
of  the  United  States,  whereby  tide  covered 
lands  were  always,  when  wanted,  the  subject 
of  ntmt  by  statute,  and  then  only  upon  con- 
dition of  use  only  for  li^ht  houses,  beacons 
and  the  like,  with  provisions  to  revert  when 
the  si>ecified  uses  ceased. 

The  construction  of  the  clause  "by  the  con- 
sent of  the  Legislature  of  the  State"  may  be 
aided  by  the  hbtory  of  its  introduction.  See 
Madison  Papers,  pp.  510-511.  The  provision 
for  exclusive  legtslation,  etc.,  over  all  places 
purchased  for  forts,  etc.,  being  under  consid- 
eration. '  Iklr.  €^rry  contended  that  the  power 
might  be  nuide  use  of  to  enslave  any  particu- 
lar State  by  buying  up  its  territory,  and  that 
the  strongholds  proposed  would  be  a  means  of 
awing  the  State  into  an  undue  obedience  to 
the  general  government.  Mr.  King  himself 
thought  the  provision  unnecessarr,  the  power 
being  already  involved;  but  would  move  to  in- 
sert, after  the  word  'purchased,*  the  words  *by 
the  consent  of  the  Legislature  of  the  State.' 
This  would  certainly  make  the  power  safe. 
Mr.  Gk)uvemeur  Morris  seconded  the  motion, 
which  was  agreed  to  nem.  am.,  as  was  then  the 
residue  of  the  clause  as  amended." 

See  also,  The  Federalist,  No.  48  (Dawson's 
ed.),  vol.  1,  p.  299,  where  Madison  says:  "All 
objections  and  scruples  are  here  also  obviated 
by  reouiring  the  concurrence  of  the  States  con- 
cerned, in  every  such  establishment." 

Here  the  argument  would  stop  but  for  the 
insistment  of  the  projectors  of  this  proposed 
bridge. 

They  say  that. the  power  to  regulate  com- 
merce with  foreign  Nations,  and  amons  the  sev- 
eral States,  implies  the  power  to  build  bridges 
as  a  means  of  commerce,  and  that  therefore  th& 
adoption  of  the  Constitution  invested  the  fl;en- 
eral  government  with  the  right  to  tc^e  the  land 
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o!  New  Jersey  under  her  tidal  watci;8  to  carrj 
out  this  project 

Their  .concitsion  does  not  follow.  We  have 
seen  that  if  land  is  needed  for  the  erection  of 
forts,  magazines,  arsenals,  dockyards  and  oth- 
er needful  buildings,  it  must  be  purchased 
(whether  or  not  that  word  includes  acquired 
by  condenmationX  b\it  purchased  by  the  con- 
sent of  the  Legislature  of  the  State  in  which 
the  same  shall  be;  that  this  is  true  of  simple 
private  property,  but  that  it  is  not  true,  even, 
of  property  ^belonging  to  a  sovereignty,  which 
is  not  within  the  right  of  purchase  mentioned. 
We  say,  therefore,  that  the  right  to  bridge,  if 
it  is  posisessed  by  Congress,  is  subject  to  the 
right  of  the  State,  since  brld^n^  here  is  tak- 
ing the  land  of  the  State;  taking  It,  first,  so  far 
as  necessary,  for  piers  and  supports;  taking  it, 
eecondlv,  by  occupying  it  to  the  width  of  the 
bridge  from  high  water  mark  to  the  line  of 
boundary  at  the  middle  of  the  kill  or  sound. 

But  we  follow  our  adversaries  in  the  argu- 
ment, and  insist  that  the  power  to  regulate 
commerce  does  not  confer  upon  the  United 
States  Government  the  power  to  build  or  au- 
thorize the  building  of  bridges. 

The  power  conferred  is  preventive  and  cor- 
rective/ not  creative  or  constructive.  Bridges 
over  navigable  waters  require  authority  from 
two  sources:  fiirst,  the  right  to  build  at  all, 
which  must  be  given  by  the  State;  second,  the 
Tight  to  build  as  proposed  in  place,  direction 
to  the  current  and  mode  of  structure,  especial- 
ly as  to  its  draw.  This  last  must  come  from 
'Congress.  The  defendants  stand  upon  no  right 
commg  from  the  State.  They  have  no  author- 
ity to  build  anything.  The  authority  they 
have  obtained  is  therefore  valueless.  It  does 
not  come  from  a  source  which  can  give  the 
right  of  construction  itself. 

TO  estimate  the  claim  let  us  state  it  and  some 
circumstances  which  attend  it.  It  is  made  for 
the  first  time,  now,  after  nearly  a  century  since 
the  formation  of  the  Constitution,  and  if  it  be 
true,  then  the  United  States  Government  has 
power  almost  illimitable.  The  power  to  regu- 
late commerce  has  been  expounded  to  place  all 
navigable  waters  in  the  custody  of  the  govern- 
ment, whether  they  be  boundaries  or  whether 
they  have  no  flow  except  within  the  borders  of 
the  States  themselves,  if  they  can  be  reached 
by  commerce  from  other  States.  Therefore,  if 
this  claim  be  lawful,  all  the  great  tidal  rivers 
of  the  Eastern  States,  and  through  other  con- 
"Struction,  all  the  ffreat  navieable  pathways  of 
the  continent,  can  be  bridged,  anywhere,  at  the 
^ill  of  Congress. 

Nor  is  this  all.  The  claim  is  that  the  power 
to  regulate  commerce  is  not  simply  to  protect 
it,  preserve  it  from  injury,  and  leave  it  to  ad- 
vance according  to  the  enersy  of  the  people, 
seeing  to  it  that  natural  highways  are  kept 
clear,  and  that  passage  across  is  not  unduly  ob- 
structed, but  that  Congress  has  the  right  (and 
if  so,  the  duty)  to  inaugurate  and  put  into  ex- 
ecution all  means  of  travel  Turnpike  roads, 
railroads,  canals,  come  within  the  asserted  au- 
thority. 

The  argument  against  the  asserted  power  is 
reductio  ad  ahmrdum.  But  even  a  stronger 
one  naturally  occurs.  What  becomes  of  state 
sovereignty,  of  the  wonderful  invention,  if,  in- 
"deed,  it  was  an  invention  of  the  fathers,  should 


such  a  power  be  carried  out?  If  Congress  can 
do  all  this,  Congress  can  do  it,  as  in  this  case, 
by  agents.  Congress  then  becomes  the  great 
corporation  factorv,  and  either  thus,  indirect- 
ly, or  if  it  please  directly,  the  creative  source 
of  methods  or  means  of  commercial  inter- 
course. The  character  of  our  composite  gov- 
ernment, if  this  doctrine  be  admitted,  will  un- 
dergo either  change. 

It  is  useless  to  multiply  words  on  either  side 
of  this  most  important  question.  The  meaning 
of  the  clause  £^vinff  commercial  power  to  Con- 
gress has  been  so  oiten  discuasea  and  decided 
that  it  would  seem  impossible  that  it  should  be 
qu^onable.  There  b  this  fact  worthy  of  re- 
mark: that  all  the  ereat  judges  who  took  lib- 
eral and  national  views  upon  the  meanine  of 
the  clause— Marshall,  and  with  him  Washing- 
ton, Story,  Thompson,  Todd,  Duvall,  who 
concurrea  in  the  great  opinion  delivered  in 
Gibbons  v.  Ogdm,  9  Wheat  208,  (22  U.  8.  bk. 
6,  L.  ed.  71),  (McLean dissenting),  in  theWhad- 
ing  Bridge  Case,  expressing  what  was  implied 
or  expressed  by  all  the  judges  who  united  in 
originally  declaring  the  bridge  a  nuisance — and 
every  Judge  of  the  Supreme  Court  of  the  United 
States  who  has  expreissed  opinions  according, 
in  Uie  main  question,  with  the  rulings  in  Otb- 
bans  V.  Ogden,  either  say  directly  that  the 
power  to  build  a  bridge  belongs  only  to  the 
State,  or,  refraining  from  direct  utterance  upon 
that  point,  set  forth  views  as  to  the  power  of 
Congress  which  advance  no  farther  Uian  that 
it  has  the  right  to  say  whether  or  not  a  bridge 
built  directly  or  indirectly  by  a  State  shall  or 
shall  not  stand;  or,  if  it  stand,  whether  it  shall 
be  altered  so  as  to  allow  of  free  navigation. 

There  are  two  opinions  worthy  of  venera- 
tion, which  have  not  been  emphasized,  if  they 
have  been  mentioned  in  my  associate's  brief. 
One  is  that  of  OMrf  Justice  Marshall,  rij^tlj 
termed  by  hieh  authority,  the  father  of  our 
constitutional  law,  delivered  in  Gibbons  v.  Off* 
(20n.  The  other,  that  of  Chief  JtuUoe  Savage, 
of  New  York,  given  lust  fifty  years  ago,  in  toe 
case  of  The  People  v.  The  Saraioga  A  Benssdaer 
R.  R,  Co,,  respecting  a  proposed  bridge  at 
Troy.  It  was  argued  for  the  people  by  Sam- 
uel Stevens,  for  the  railroad  company  bvBenj. 
F.  Butler, then  Attomey-General.of  theUniteil 
States.  15  Wend.  114.  I  mention  this  not 
only  to  show  that  it  was  a  case  gravely  oonsid- 
ered,  but  also  because  of  the  opinions  whldi  the 
Attorney-General  then  expressed  on  the  ques- 
tion mooted  here,  and  as  evidence  of  views 
then  generally  held  by  all  good  lawyers.  He 
says  (p.  128):  "The  object  of  the  Act  in  ques- 
tion was  to  facilitate  intercommunicatioii. 
*  *  *  It  is  an  internal  improvement  for  a  local 
purpose,to  which  the  power  of  the  eeneral  gov- 
ernment does  not  extend  and  which  exclusive- 
ly  belongs  to  the  state  government.  The  gen- 
eral government  cannot  authorize  the  erec- 
tion of  such  a  bridge,  nor  can  it  prohibit  its 
erection.  The  right  of  a  State  to  establish  fer- 
ries has  never  been  questioned,  and  bridges  are 
but  substitutes  for  ferries.  The  law  provides 
that  the  bridee  in  question  shall  not  interfere 
with  navigaUon  by  requiring  that  the  river 
shall  be  restored  to  Its  former  usefulness,  and 
the  defendants  have  averred  that  they  have 
constructed  their  works  so  as  to  leave,  over  the 
main  or  principal  part  of  the  channel,  an  open- 
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ioff  for  a  coxrrenlent  and  suitable  draw  to  en- 
able  yeseelB  navigaUng  the  river  to  pass  and 
repait." 

The  court  (Savage,  (7.  /.»  Samuel  Nelion 
and  Greene  0.  Bronson,  J  J.),  by  the  Chief  Jus- 
tice, said  (page  191):  '*The  information  charges 
that  the  HudBon  River,  from  the  ocean  to  tke 
"Ci^  of  Troy,  and  above  It  to  the  Villages  of 
Lansingburg  and  Waterford,  is  an  arm  of  the 
eea  in  which  the  tide  ebbs  and  flows,  and  for 
forty  years  has  been  used  in  carrying  on  com- 
merce in  pursuance  of  the  laws  of  the  United 
States." 

The  place,  therefore,  where  the  bridge  is  to  be 
built,  is  one  which  coasting  vessels  have  a  right 
to  pass,  and  where  any  obstruction  entirely 
preventing  or  essentially  impeding  the  naviga- 
ticm  would  be  unlawniL  It  is,  however,  a 
proposition  not  disputed  that  but  for  the  power 
.granted  b^  the  Constitution  to  Congress,  the 
State  Legislatures  would  have  as  f  uQ  and  en- 
tire control  over  the  waters  of  their  several 
States  as  ihev  have  over  the  land.  It  follows, 
th«refore,  without  the  declaratory  amendment 
to  that  effect,  that  the  States  reserve  all  power 
not  granted  to  Congress.  The  entire  sov- 
ereignty over  the  waters  of  the  States,  then, 
vests  in  Congress  and  the  several  State  Legis- 
latures. If  this  entire  sovereignty  rested  in 
one  government,  it  could  not  to  doubted  that 
such  ffovemment  might  authorize  the  erection 
of  a  bridge  across  navigable  waters,  if  the 
business  and  intercourse  of  society  required 
auch  an  accommodation.  The  onlv  objection 
to  the  exercise  of  such  a  power  might  oe  that 
the  injury  to  navigation  might  exceed  the  ben- 
efits to  be  derived  to  society  otherwise  than 
from  such  an  accommodation, .  and  on  that 
point  the  sovereign  power  must  be  Judge.  It 
is  for  the  Legislature,  and  the  Legislature 
alone,  to  Judze  of  the  expediency  of  exercising 
any  of  Its  acknowledged  powers  in  any  given 
case. 

I  think  I  may  safely  say  that  a  power  exists 
somewhere  to  erect  bridges  over  waters  which 
are  navigable,  if  the  wants  of  society  require 
them,  provided  such  bridges  do  not  essentially 
injure  the  navigation  of  the  waters  which  they 
cross.  Such  power  certainly  did  exist  in  the 
State  Legislatures  before  the  delegation  of 
power  to  the  Federal  €k>vemment  bv  the  Fed- 
eral Constitution.  It  is  not  pretended  that  such 
a  power  has  been  delegatea  tothe  general  gov- 
ernment, or  is  conveyed  under  the  power  to 
regulatecommeroe  and  navigation;  it  remidns, 
then,  in  the  State  Legislatures,  or  it  exists  no- 
where. It  does  exist,  because  it  has  not  been 
aurrendered  any  farther  than  such  surrender 
may  be  oualifiedly  implied,— that  is,  the  power 
to  erect  oridees  over  navigable  streams,  must 
be  considered  so  far  surrendered  as  mav  be 
necessary  for  a  free  navigation  upon  those 
breams.  By  a  free  navigation  must  not  be 
understood  a  navigation  free  from  such  partiid 
obstacles  and  impediments  as  the  best  interests 
of  society  may  render  necessary.  For  ex- 
ample, a  vessel  arrives  at  the  Port  of  New  York 
from  a  foreign  port;  Congress  has  the  exclu- 
eive  power  to  regulate  commerce  and  naviga- 
tion with  foreign  Nations;  the  vessel  arrived 
has  sailed  under  the  authority  of  the  laws  of 
Congress,  but  she  is  met  at  .the  quarantine 
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ground,  not  by  a  bridge  with  a  draw  which  she 
may  pass  in  half  an  hour,  but  by  a  mandate 
from  the  state  auUiorities  statins  in  substance 
that  the  conveniences  or  necessities  of  the  peo- 
ple of  the  port  which  the  ship  is  approaching, 
require  that  she  shall  remain  at  quarantine 
one,  ten  or  twenty  days,  according  to  circum- 
stances.   Is  such  a  detention  unconstitutional? 

It  has  never  been  pretended.  The  contrary 
has  been  expressly  adjudeed,  as  far  as  that 
point  could  oe  adjudicated,  in  the  case  of  Gib- 
ooMV.  Ogd&n,  (jhirfJutUce  Marshall  says  (9 
Wheat,  208);  (83  U.  S.  bk.  6,  L.  ed.  71):  'In- 
spection  laws,  quarantine  laws,  health  laws  of 
every  description,  as  well  as  laws  for  regulat- 
ing the  internal  commerce  of  a  State,  and 
those  which  respect  turnpike  roads,  ferries, 
etc.,  are  component  parts  of  this  mass." 

He  had  Just  spoken  of  "that  immense  mass 
of    legislation   which    embraces   everythine 
within  the  territory  of  a  State  not  surrendered 
to  the  general  government,  all  which  can  be 
most  iMvantageously  exercised  by  the  States 
themselves."    It  is  here  conceded  that  inspec- 
tion laws,  quarantine  laws,  laws  regulating  in- 
ternal commerce,  laws  which  respect  turnpike 
roads  and  ferries,  are  constitutional,  and  are, 
of  course,   no  infringement  of   the   powers 
granted  to  the  general  government.  The  Chief 
Justice  adds  an  *'etc.7'  after  the  word  "fer- 
ries," implying  that  there  were  other  subjects 
of  a  similar  nature  In  his  mind  that  it  was  un- 
necessary to  specify;  and  what  is  more  analo- 
gous to  a  ferry  than  a  bridge,  for  which  a  ferry 
is  but  a  substitute?    I  have  already  stated  that 
the  general  government  and  the  state  govern- 
ment, between  them,    possess  the  sovereign 
power,  and  the  sovereign  power  may  doubtl^ 
Duild  bridges  where  necessary.    It  has  hwa 
correctly  said  that  the  Federal  Constitution  is  a 
grant  of  power,  while  the  State  Constitutions 
are  limitations  of  power.     There  is  in  our 
State  Constitution  no  limitation  of  the  power 
to  build  bridges,  and  there  is  in  the  Federal 
Constitution  no  grant  of  such  a  power.  There 
can  be  no  Question,  therefore,  that  the  State 
Legislature  nas  the  power  to  build  bridges, 
when  they  shall  be  necessary  for  the  con- 
venience of  its  citizens.    The  nght  must  be  so 
exerdsed,  however,  as  not  to  Interfere  with 
the  right  to  regulate  and  control  the  navigation 
of  na^gable  streams.    Both  governments  have 
rights  which  they  may  exercise  over  and  upon 
navigable  waters;  and  it  is  the  duty  of  both  so 
to  exercise  their  several  portions  of  the  sov- 
ereign power  that  the  greatest  good  may  re- 
sult to  the  citizens  at  large.    It  is  the  right  and 
the  duty  of  the  general  government  to  adopt 
such  measures  that  the  commerce  and  naviga- 
tion of  the  country  shall  not  be  improperly  ob- 
structed, and  it  is  the  duty  of  the  State  Govern- 
ments to  afford  their  citizens  all  the  facilities 
of  intercourse  which  are  consistent  with  the 
interest  of  the  community,  and  which  shall 
not  oiwtruct  the  powers  granted  to  the  general 
government 

The  language  of  Ohitf  Justice  Marshall  be- 
ing here  quoted,  it  need  not  be  repeated. 

Uhirf  JusUee  Savage  savs:  "It  is  not  pre- 
tended that  such  a  power  (to  erect  bridges)  has 
been  delegated  to  the  general  government,  or 
is  conveyed  under  the  power  to  regulate  com- 
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merce  and  Darigation."  Now,  fifty  years  far- 
ther away  from  the  founders  of  the  Constitu- 
tion, this  is  pretended. 

Let  us  consider  the  authoritative  construc- 
tion of  the  language  said  to  convey  this  power, 
and  see  with  what  reason  the  pretense  is  made: 

'*To  regulate  commerce  with  foreign  Nations 
and  among  the  several  States." 

*' Commerce,"  says  Chief  Jtuiiee  Marshall 
"is  intercourse,"  and  includes  intercourse  by 
navigation.  9  Wheat.  189  (22  U.  B.  bk.  6, 
L.  ecf.  68),  et  seq.    **A  power  to  regulate  navi- 

fation  is  as  expressly  granted  as  if  that  term 
ad  been  added  to  the  word  'commerce.' "    P. 
198. 

What  is  this  power?  P.  196.  It  is  the 
power  to  regulate;  that  is,  to  prescribe  the 
rule  by  which  commerce  is  to  be  governed. 

The  gravamen  in  Oibbona  v.  0{^en  was  that 
the  State  of  New  York  had  by  law  interdicted 
steam  vessels,  having  a  United  States  license, 
from  navigating  its  waters.  The  court  held 
this  to  be  regulation  of  commercial  intercourse 
by  the  State,  opposed  to  the  law  of  Congress 
which  by  licensing  coasters  declared  naviga- 
tion free,  and  so  neld  the  law  of  New  York 
void. 

So,  when  the  States  of  Ohio  and  Virginia  au- 
thorized a  bridge  over  the  waters  of  the  river 
which  was  their  boundary,  constructed  in  such 
a  way  that  some  vessels  already  used  in  its 
navigation  could  not  pass,  the  supreme  court 
held  this  law  a  regulation  of  commercial  inter- 
course by  the  States,  opposed  to  the  freedom 
of  navigation  insured  bv  Congress,  and  held 
that  law  and  the  bridge  itself  unlawful.  But 
when  Congress  enact^  that  the  bridge,  as  con- 
structed or  agreed  to  be  constructeo,  was  not 
an  obstruction  to  navigation  the  bridge  was 
suffered  to  stand. 

This  was  the  Wheeling  Bridge  Case.  Later, 
the  Schuylkill,  a  river  entirelv  within  Pennsyl- 
vania, was  bridged  at  Philadelphia,  without  a 
draw.  The  supreme  court  held  such  a  bridge, 
one  over  such  a  river  rather,  not  unlawful  till 
Congress  said  it  was,  holding  that  something 
beside  a  license  to  a  coaster  was  necessary  to 
show  the  will  of  Congress  that  the  regulation 
by  state  law  embodied  in  the  bridge  was 
an  interference  with  the  power  of  Congress  in 
an  inland  river. 

This  was  the  case  of  CHlman  v.  Philadelphia, 
in  which  Mr,  Justiee  Swayne  gave  the  opinion 
quoted  in  my  associate's  brief,  declaring  that 
the  power  to  build  a  bridge  was  solely  with 
the  State,  the  power  to  puU  them  down,  alter 
them,  or  declare  in  what  manner  they  shall  be 
constructed,  remaining  with  Congress. 

It  is  the  misconception  of  the  action  taken 
by  Congress  with  respect  to  the  Wheeling 
Bridge,  and  the  obedience  to  it  by  the  supreme 
court,  which  was  only  negative  action— action 
simply  forbidding  the  pulling  down  of  a  bridge 
already  erected,  out  of  which  possibly  has 
grown  this  new  idea  that  the  right  of  building 
a  bridge  is  vested  in  Congress  by  the  power  to 
regulate  commerce. 

These  cases  are  all  consistent  with  Chirf 
Justiee  Marshall's  definition  of  the  word  ''reg- 
ulate." They  are  illustrations  of  "prescrib- 
ing the  rules  by  which  commerce  is  governed." 
One  rule  was  and  is  that  navigation  shall  be 
free.    Therefore  the  law  of  New  York  exclud- 


ing certain  steam  vessels  from  her  waters  was 
declared  inoperative  and  void.  The  saime  rule, 
enforced,  made  the  Wheeling  Bridge  unlawful. 
But  when  Congress  said  it  did  not  obstruct 
navigation,  Uien  the  higher  power,  the  power 
to  give  the  rule,  let  it  stand. 

But  how  does  this  power  "to  preseribe  the 
rule  by  which  commerce  (commercial  Inter- 
course) is  to  be  governed  "  give  power  to  Con- 
gress to  create  a  new  physical  highway  for 
commerce,  or  to  authorize  it,  or  to  create  and 
convey  the  franchise  for  its  construction  and 
its  maintenance?  How  can  such  a  right  be  tor- 
tured out  of  the  power  to  "regmate  com- 
merce." 

How  do  these  words  authorize  Congress  to- 
foster  one  class  of  commerce  at  the  expense  of 
another;  to  say  there  shall  not  be  so  much 
navigation,  but  there  shall  be  more  railroad 
travel,  and  especially  to  seek  this  object,  not 
only  by  framing  and  enforcing  rules,  but  by 
constructing  material  appliances,  in  order  to 
the  bringing  it  about? 

It  would  increase  commercial  intercourse 
with  foreign  Nations  were  Congress  to  build  an* 
improved  line  of  swift  and  safe  merchant 
steamships,  or  to  authorize  their  being  con- 
structed. Yet,  will  anyone  pretend  that  Con- 
gress, at  least  under  the  power  to  regulate 
commerce,  can  do  this? 

And  yet,  what  are  ships  but  floating  bridgesf 

That  such  an  attempt  as  this  has  never  been 
made  throughout  the  century  during  which  the 
Constitution  has  well  nigh  lasted,  is  the  strong- 
est of  arguments  why  it  cannot  be  within  con- 
gressional power.  The  scheme  of  building 
this  particular  bridge  has  been  agitated  for 
many  years.  New  York  has  exhausted  every 
effort  to  induce  New  Jersey  to  consent  to  thui- 
act  of  self  destruction  for  certainly  a  quarter 
of  a  century  past. 

Congress  does  a  new  thing  when  it  creates 
a  bridge  building,  or  any  other  manufacturing, 
corporation. 

It  does  a  still  stranger  thing  when  it  confera 
the  right  of  such  manufacture  in  New  Jersey 
upon  a  corporation  of  New  York;  and  es- 
pecially when  the  law  of  New  Jersey  says  that 
it  shall  not  do  it. 

But  it  is  contended  that  the  question  of  right 
involved  in  this  case  is  res  judicata — that  the 
supreme  court,  in  the  case  of  South  CaroUna 
against  Georgia  has  really  decided  it. 

That  was  an  effort  on  tne  part  of  South  Car- 
olina to  enforce  an  agreement  between  herself, 
before  the  Constitution,  and  G^rgia,  whereby 
the  free  navigation  of  the  Savannah  River  by 
the  citizens  of  both  States  was  stipulated.  The 
prayer  of  the  bill  was  to  restrain  the  obstruct- 
ing or  interrupting  the  navigation  of  the  river. 
The  argument  of  counsel  shows  that '  'The  prop- 
erty rights  of  SouUi  Carolina  were  not  involved, 
and  there  was  no  pretense  of  any  apprehended 
damage  to  them  by  reason  of  a  pretended  ol>- 
strucUon.  The  only  ground  of  complaint  was 
that  the  interests  of  her  citizens  might  be  there- 
by injuriously  affected  "  (98  U.  S.  8,  bk.  28, 
L.  ed.  788),  unless  there  was,  additionally,  the 
giving  preference  to  the  ports  of  Georgia  over 
those  of  South  Carolina. 

The  alleged  obstruction  or  wrong  was  the 
action  of  iJnited  States  ofilcers  in  improving 
the  navigation  of  the  river.    This  was  effected 
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by  obstructing  one  of  two  water  ways  so  as  to 
compel  all  the  water  to  seek  the  other.  But 
all  had  the  use  of  the  greater  depth  thus  pro- 
•duced. 

Says  the  court:  "  This  is,  in  no  Just  or  legal 
«en9o,  destroying  or  impeding  the  navigation." 
P.  11.  And  the  court  was  undoubtedly  right 
The  suit  was  most  unfounded.  It  did  not  ap- 
X)ear  that  the  land  of  South  Carolina  was  in- 
vaded. Her  contract,  upon  which  her  claim 
rested,  was  evidently  abrogated  by  the  adop- 
tion of  the  constitutioQ.  By  that  instrument 
she  invited  the  Union  to  increase  the  facilities 
•of  navigation,  in  this  her  boundary  river.  She 
alleged  no  damage  to  herself,  only  possible  in- 
^convenience  or  injury  to  some  of  her  citizens. 
And  what  was  done  was  improving,  not  ob- 
-structing,  navigation;  bettering  what  was,  not 
supplying  a  new  highway;  facilitating  inter- 
atate  commerce  as  it  existed  from  the  begin- 
ning,  not  endeavoring  to  inaugurate  a  new  and 
different  highway. 

All  the  doctrine  upon  this  subject  originated 
with  Marshall  in  that  great  authoritative  con- 
stitutional dissertation,  the  opinion  in  QiNwu 
▼.  Ogden, 

His  words  are:  "  Commerce  includes  navi- 
gation. The  power  to  regulate  commerce 
•comprehends  tne  control  for  that  purpose  (that 
is.  for  navigation),  and  to  the  extent  necesisary 
of  all  the  navigable  waters  of  the  United  States 
which  are  accessible  from  a  State  other  than 
those  in  which  they  lie." 

Control  for  purposes  of  navigation — ^regu- 
lation of  its  use  for  that  purpose,  including  in 
the  word  "  use,"  improvement  of  these  waters 
as  means  of  navigation,  are  vested  in  the  Unit- 
ed States  under  its  power  to  regulate  com- 
merce; hence,  the  doctrine  of  the  Savannah 
case  is  not  disputed.  The  United  States  can 
Improve  these  means  of  navigation  for  that 
purpose,  for  that  is  but  control  of  them  for  the 
Tery  purpose  for  which  the  United  States  was 
given  control  of  them. 

But  the  CJnited  States  cannot  divert  these 
waters  to  another  purpose,  or  use  them,  or 
that  land  under  them  which  is  necessary  to 
them,  for  another  purpose,  namely:  to  build 
bridj^es,  or  make  filled  ground  for  wharves  or 
the  like.  If  it  can,  why  has  It  not  the  right 
thus  to  use  our  entire  water  front? 

Control  and  ownership  for  all  purposes  oth- 
er than  for  purposes  of  navigation,  of  which 
the  waters  were  then  an  instrument  by  nature 
and  use,  was  retained  by  the  State;  and  the 
United  States  cannot  seize  this  property  and 
ownership  and  convert  the  property  adversely 
into  an  instrument  of  commerce  of  another 
kind,  any  more  Uian  the  State  can  convert  a 
canal  into  a  railroad  without  compensation  to 
the  original  owner  of  the  soil. 

The  force  and  effect  of  the  Act  of  Congress 
under  which  the  defendants  assume  to  act,  the 
intention  of  the  lawmakers,  is  a  jjart  of  this 
ca^  of  the  highest  importance.  The  defend- 
ants, confessedly,  have  no  standing  or  right  ex- 
cept what  that  statute  may  be  held  to  give  them. 

If  the  bridge  were  in  course  of  construction 
when  the  Act  was  passed,  under  authority 
«1ven  on  the  one  part  by  the  State  of  New 
York,  and,  on  the  other,  bv  the  State  of  New 
Jcra^,  then  the  Act  would,  seem  to  be  entirely 
within  the  power  and  the  usage  of  Congress. 


Shall  the  Act,  then,  have  the  construction  of 
a  grant  of  the  franchise  to  build,  or  merely  that 
of  permitting  a  franchise  already  bestowed  by 
lawful  authority  to  be  exercised? 

Is  it  a  grant  or  a  license? 

As  a  grant,  it  is  subject  to  exceptions  already 
taken  and  argued,  and  to  others  still  to  bestated. 

As  a  license  necessary  to  the  exercise  of  a 
grant,  Just  as  if  New  Jers^  had  authorized  it 
with  the  consent  of  New  York  anterior  to  the 
Constitution,  the  words  used  are  exactly  appro- 
priate. 

It  is  to  be  observed  that  nothing  in  the  Act 
exhibits  any  knowledge  on  the  part  of  Con- 
gress as  to  whether  tms  franchi^  had  been 
granted,  or  even  that  the  bridge  was  not  actu- 
ally begun.  Indeed,  the  last  clause  in  the  Act 
(excepting  the  section  reserving  power  to  a- 
mend  or  repeal)  would  seem  to  imply  that  (Jon- 

fress  thought  the  power  obtained  and  the 
ridge  in  course  of  construction.  It  says:  '*If 
said  bridge  shall  not  be  finished  within  two 
years  from  the  passage  of  this  Act,  the  rights 
and  privileges  hereby  granted  shall  determine 
and  cease." 

What,  then,  according  to  legal  rules,  is  the 
meaning  and  intent  of  the  Act  in  question? 

Says  Morawetz  on  Corporations,  §  828,  after 
stating  that  provisions  indicating  in  detail  some 
of  the  kinds  of  transactions  in  which  compa- 
nies may  engage:  *'  The  rule  of,  constructu>n 
stated  has  no  application  to  a  grant  of  special 
privileges  in  derogation  of  common  rieht,  or  of 
an  exemption  from  the  operation  or  general 
laws  governing  other  persons.  It  should  al- 
ways be  presumed  that  the  Legislature  does 
not  intend  to  confer  franchises  of  this  charac- 
ter, unless  a  contrary  intention  be  expressed  in 
unambiguous  terms."  The  author  proceeds: 
"The  distinction  here  pointed  out  is  not  an  ar- 
bitrary one,  but  Is  founded  on  evident  reasons. 
Accordingly,  it  hiis  been  held  that  a  law  or 
charter  granting  a  right  to  exercise  the  power 
of  eminent  domain  or  to  create  a  nuisance,  or 
to  hold  a  lottery,  or  to  do  any  other  act  not  law- 
ful to  the  members  of  the  community  general- 
ly, should  be  strictly  construed.  Every  pre- 
sumption will  be  made  against  the  existence 
♦  •  ♦  of  a  right  to  a  monopoly  or  special  priv- 
ilege, to  the  exclusion  of  others  or  at  the  pub- 
lic expense." 

These  are  familiar  rules,  expressed  or  im- 
plied, in  all  decided  cases. 

What,  then,  do  we  find  in  this  Act?  The 
same  language,  or  language  substantially  the 
same,  with  that  employed  when  the  object  and 
intent  of  the  Legislature  was  simply  to  eive  li- 
cense for  the  exercise  of  an  otherwise  derived 
franchise,  to  withhold  objection  which  they 
might  make  to  structures  under  state  authority. 
There  are  no  words  of  grant;  none  of  incorpo- 
ration for  a  purpose;  none  inconsistent  with 
the  ordinary  action  pursued  in  obtaining  the 
right  to  erect  bridges  over  navigable  steams, 
vu. :  to  get  tiie  right  to  build  from  the  State,  and 
the  permission  to  exert  the  risht  from  Congress. 
We  confidently  aadc  who,  looking  at  this  statute 
alone,  witiiout  biowledge  of  any  circumstances 
precedent  or  subsequent,  can  say  that  Congress 
meant  to  do  any  more  than  it  was  ac- 
customed to  do?  Who  can  sav  that  it  meant 
to  do  a  thing  entirely  new;  that  is  to  say,  to  as- 
sume and  execute  a  power  always  hitherto  de- 
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nied  it,  of  bridging  a  State's  waters  against 
its  will? 

This  Act  is  Talueless  unless  it  achieyes  the 
novelty  of  increasing  the  franchises  of  a  state 
corporation,  unless  it  achieves  the  greater  nov- 
elty of  enabling  this  Corporation  to  exercise 
fnuichises  within  the  State  of  New  Jersey  a- 
gainst  its  consent  and  in  disobedience  to  its  law, 
unless  it  achieves  the  equally  great  novelty  of 
enabling  this  foreign  Corporation  to  settle  itself 
without  even  maldng  compensation  upon  New 
Jersey  soil,  and  the  novelty,  finally,  of  build- 
ing and  runninff  a  railroad  within  the  State  of 
New  Jersey.  If  an  individual  within  that 
State  should  attempt  to  exert  such  a  franchise, 
he  would  be  forced  by  its  law  to  qait  Can  it 
be  possible  that  Congress  intended  such  author- 
hoBktionl  Can  It  be  possible  that  this  court  will 
so  hold,  when,  as  shown,  it  may  hold  other- 
wise, in  perfect  consonance  with  a  century  of 
judicial  action? 

See  what  implications  the  construction  of  this 
Act  insisted  upon,  calls  for: 

1.  A  grant  of  New  Jersey's  lands  to  a  New 
York  Corporation. 

2.  A  repeal  of  New  Jersy's  Law  as  to  the  use 
of  riparian  property. 

8.  A  repeal  of  the  Statute  of  New  Jersey  au- 
thorizing the  formation  of  railroad  corpora- 
tions so  lar  as  it  imposes  conditions  upon  the 
use  of  lands  of  the  State. 

4.  A  repeal  or  immunity  from  disobedience 
to  the  Acts  of  1878  and  1886  inhibiting  any 
such  bridge. 

5.  The  exercise  of  the  power  of  eminent  do- 
main, without  compensation,  and  when  there 
eidsts  noway  through  any  legislative  provision 
of  carrying  out  that  right. 

Summing  up  the  argument  as  to  construc- 
tion, there  IS,  in  this  case,  an  allegation  of  the 
greatest  advance  in  congressional  assumption, 
made  since  the  formation  of  the  government, 
alleged  to  be  made  by  the  exact  language  in 
which  heretofore  the  necessary  provision  by 
Congress  for  the  protection  of  navigation  from 
injury  by  a  bridge  has  been  made.  And  this 
court  is  invited  to  give  this  novel,  if  not  arro- 
gant, construction  to  a  law  susceptible  of  one 
altogether  beyond  objection. 

It  would  scarcely  be  respectful  for  me  to 
fail  to  allude  to  the  case  of  Decker  v.  Ths  BdUi- 
more  d  New  York  BaUroad  Go,,  decided 
April  27,  1887,  the  opinion  wherein  is  found 
reported  in  the  New  Jer9ey  Law  Journal  for 
July  (p<M<,— )  as  if  on  purpose  to  be  ready  for 
the  argument  now  in  hand.  That  suit  is  a 
remarluible  one.  It  has  seemed  to  us  some- 
thing of  a  fishing  suit,  where,  really  there  was 
but  one  party  and  that  party  the  corporation 
defendant  here,  the  Baltimore  &  New  York 
Bailroad  Co.,  which  here  declares  that  it  has 
nothing  to  do  with 'building  the  bridge,  while 
in  that  case,  by  its  demurrer,  it  confessed  that 
it  intended  to  erect  it.  Jurisdiction  in  the 
New  York  Circuit  was  obtained  by  suing  the 
Baltimore  &  New  York  R.  R  Co.,  a  corpo- 
ration created  under  the  general  Railroad  liaw 
of  New  Jersey,  but  up  to  this  day  not  organ- 
ized. Who  the  plaintiff  in  it  was;  how  he 
came  to  be  plaintiff;  whether  the  enterprising 
party  that  has  originated  this  bridge  scheme, 
and  thus  all  this  litigation  and  contention,  or 
some  one  in  that  interest,  did  not  employ  coun- 


sel on  both  sides;  whether  the  bill  of  com- 
plaint, before  it  was  filed,  did  not  have  revis- 
ion, at  least,  from  the  parties  defendant  or 
their  counsel — are  interesting  questions,  the 
answer  to  which  may  or  may  not  be  pertinent 

As  I  read  the  case,  the  decision  is  wiUi  us; 
much  of  the  reasoning  of  the  learned  judge 
directly  so;  some  of  it  that  is  against  us  (I  say 
it  with  much  respect)  apparently  not  carefully 
considered;  and  the  main  point  of  the  contro« 
versy  here  is  passed  over  with  disrespect  to- 
the  State  of  New  Jersey  far  more  common 
than  it  is  praiseworthy. 

The  learned  judge  well  states  the  question. 
He  rightly  decides  that  the  clause  in  the  Con- 
stitution authorizing  the  establishment  of  post 
roads  has  nothing  to  do  with  the  contest  He 
rightly  says  that  the  Act  of  Congress  now 
under  discussion  is  the  first  attempt  on  the 
part  of  Congress  to  grant  such  a  right  as  is  as- 
serted by  the  defendants.  And  an  he  says  as^ 
to  the  power  of  Congress  to  erect  bridges  or 
vest  in  others  the  fianchise  of  doing  so,  all 
his  citations  from  learned  jurists,  without 
exception  negativing  it,  can  safely  be  adopted 
into  our  argument.  Until,  in  his  review,  he 
strikes  the  case  of  8ouih  CaroUna  v.  Georgia, 
the  opinion,  except  upon  the  construction  of 
the  Act,  is  wholly  with  ils. 

When  r^narking  upon  that  case,  he  fails  to 
sav  that  if  the  words  of  Mr,  Jtutiee  Strong, 
which  he  quotes,  are  to  be  regarded  as  to  the^ 
contrary  of  the  other  opinions  which  he  cites 
— thevare  also  as  open  as  the  others  to  the- 
criticism  of  heineobUer  dkta,  or  unnecessary 
to  the  decision.  He  fails  to  notice  that,  so  far 
as  appears  by  the  report,  the  property  rights 
of  South  Carolina  were  not  involved,  that  she 
made  no  complaint  of  injury  to  herself,  and. 
only  of  possible  damage  to  some  of  her  citiz^is. 
He  leaps,  we  submit  very  far,  in  saying  that 
Congress  can  close  a  river,  and  further  stiU 
when  he  adds  that  '*  If  Congress  can  close  a 
river,  it  can  certainly  bridge  one."  He  fdls  to 
notice  the  generic  difference  between  the  prop- 
osition (if  true)  that  Congress  can  use  the  bed  of 
a  stream  in  order  to  preserve  its  navigation, 
and  the  other  that  Congress  can  use  it  in  ordor 
to  construct  a  new  instrumentality  of  com- 
merce, either  to  take  the  place  of  such  naviga- 
tion or  to  obstruct  it. 

And  when  the  learned  judge  avers  that  "Botlt 
the  language  and  the  history  of  the  Act  pre- 
clude the  doubt  whether  it  can  be  construed  as 
intended  to  grant  a  privilege  which  is  to  be- 
come operative  when  concurrent  authority  ta 
build  the  bridge  is  obtained  from  the  States  of 
New  Jersey  and  New  York,"  we  submit  that 
his  attention  could  not  have  been  called  to  the 
considerations  suggested  in  the  argument  be- 
fore the  court  at  this  time  upon  the  right  judi- 
cial construction  of  that  Act. 

The  party  really  interested,  the  State  of  New 
Jersey,  had  no  knowledge  of  that  suit,  no  part 
or  lot  in  the  hearing;  nor  ought  it  to  be  set  up 
against  her.  If,  as  we  suppose,  a  deue  n  ma- 
enina  maj  have  to  do  with  the  suit,  its  institu- 
tion ought  rather  to  bear  against  the  parties 
defendant  here. 

There  is  one  remark  of  the  learned  Judge  in 
that  opinion  to  which  I  must  be  permitted, 
though  at  some  risk  of  departure  from  thepatl> 
of  simply  legal  discussion,  to  make  respectf  a? 
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reply.  Noticing  himself  that  New  Jersey  had 
protested  agidnst  this  Act,  that  she  had  passed 
two  statutes  embodying  that  protest  in  absolute 
inhibition  of  the  erecuon  of  any  bridge  over 
the  kill,  he  nevertheless  says  tnat  "The  ar- 
gument that  the  rights  of  the  State  of  New  Jer- 
sey are  ignored  or  invaded  by  permitting  such 
a  bridge  to  be  built  without  her  consent  is 
purely  a  sentimental  one." 

The  course  of  New  Jersey  in  this  matter  is 
anything  but  sentimental.  It  is  the  assertion 
of  her  rights  for  the  benefit  of  her  citizens, 
and  of  herself  as  a  community  for  her  mate- 
rial, pecuniary  benefit  Good  policy  has  de- 
manded, and  does  demand  that  the  boundary 
navigable  waters  between  her  and  her  neigh- 
boring States  should  not  be  bridged.  She 
would  be  untrue  to  the  interests  of  her  citizens 
if  ^e  did  not  do  all  she  could  to  maintain  her 
geographical  situation  as  nature,  original 
grants,  and  subsequent  treaties  have  made  it. 

But  the  material,  pecuniary  interest  of  New 
Jersey  in  this  litigation  is  of  small  comparative 
consequence.  Its  great  importance  lies  in  the 
danser  to  our  national  system,  involved  in  this 
denud  to  her,  and  the  assumption  by  Congress, 
of  such  power  as  is  claimed  to  reside  in  this 
Act  Ours  is  a  government  of  distributive 
sovereignty.  Sovereignty  in  the  States  Is  as 
necessary  to  the  greatness  of  the  American 
Union  as  sovereignty  in  the  national  govern- 
ment. Supremacy  in  the  Federal  Gk>vernment 
is  necessary  toour  being  a  NaUon.  Sovereignty 
in  the  States  is  necessary  to  our  continuance, 
to  our  remaining  forever  the  free  Nation  we 
are.  Our  civil  war  did  not  destroy  state  rights. 
If  it  had,  it  would  have  destroyed,  not  saved, 
the  Constitution.  But  out  of  the  contest  has 
unhappily  sprung  the  great  danger  of  this  day, 
that,  namely:  of  centralization.  Men  have 
forgotten  that  ours  is  a  government  of  distrib- 
utive sovereignty.  And  yet  it  seems  to  me 
plain  that  if  this  Nation  is  to  be  saved  from  the 
late  of  Home;  if  its  greatness  is  not  to  be  the 
occasion  of  its  fall,  it  will  be  through  the  ex- 
istence of  the  States  as  sovereignues.  This 
was  one  great  reason  why  the  fathers  were  so 
Jealous  of  state  rights;  and  experience  has 
thoroughly  shown  their  wisdom.  And  our 
wondenul  success  In  internal  improvements, 
the  magnificence  of  each  State  as  a  separate 
community,  is  the  direct  consequence  of  state 
sovereignty  and  of  the  doctrine  that  to  each 
State  belongs  the  exclusive  right  of  benefiting 
her  citizens  by  local,  otherwue  called  police, 
regulation. 

It  was  New  Jersey  who  led  in  the  formation 
of  the  Constitution.  It  was  a  citizen  of  New 
Jersey  whose  assertion  of  his  rishts  under  the 
Constitution  produced  those  definitions  of  the 
rights  of  the  general  and  the  state  governments 
which  have  ever  since  made  navigation  free. 
It  Is  New  Jersey  now,  who,  on  tms  occasion 
when  it  Is  claimed  that  Congress  has  overruled 
and  has  tlie  right  to  overrule  her  views  of  her 
rights  and  of  her  policy,  stands  forth  In  asser- 
tion of  her  sovereignty,  and  says  that  if  the 
navigation  of  her  waters  is  not  to  remain  free, 
if  her  long  determined  and  pursued  policy  is 
to  be  obstructed  and  changed,  and  her  prop 
erty  Is  to  be  used  for  her  Injury,  her  assent 
should  first  be  given. 

Ihteb  8. 


Mr,  Barker  Gummere  also  appeared  for 
the  informant 

Metirs.  A.  Q.  Keaabey*  William  W. 
MaeFarland*  and  John  K.  Cowent  for 

defendants: 

Before  examining  the  specific  grounds  for 
the  Interference  of  the  state  court  set  up  in  the 
information,  it  is  proposed  to  state  certain  gen- 
eral proDositioos  which  we  supposd  to  be  es- 
tablishea  firmly  by  the  judicial  decisions  on 
the  subject  of  the  power  of  Congress  over  nav- 
igable waters  of  the  United  States,  whether 
nowing  wholly  within  the  State  and^uxiessit^le 
from  other  States,  or  forming  the  bcjindaries 
between  the  States. 

It  will  be  convenient  in  the  first  place  to  give 
a  list  of  the  most  important  cases  in  which  the 
subject  in  some  of  its  aspects  has  been  consid- 
ered in  the  United  States  Courts. 

In  the  Supreme  Court  of  the  United  States: 

Gibbons  v.  Ogd&n,  9  Wheat  1,  and  Brown  v. 
Mi.  12  Wheat  419  (22  and  25  U.  S.  bk.  6,  L.  ed. 
23, 678);  Wilson  v.  Blackbird  Greek  Marsh  Co.  ^ 
Pet  245  (27  U.  S.  bk.  7,  L.  ed.  412);  17:  8,  v. 
Coombs,  12  Pet  72(37  U.  S.  bk.  9,  L.  ed.  1004); 
F^la^d  V.  Edgan,  3  How.  280  (44  U.  S.  bk.  lU 
L.  ed.  574);  License  Oases,  5  How.  504,  and  Pas- 
senger Oases,  7  How.  282  (46  and  48  U.  S.  bk. 
12,  L.  ed.  256,  702);  Ofoley  v.  Board  of  Ward- 
ens, 12  How.  299  (53  U.  S.  bk.  18,  L.  ed.  996); 
Pa.  V.  Wheeling  etc.  Bridge  Oo.  18  How.  421  (59 
U.  S.  bk.  14.  L.  ed.  486);  Oilman  v.  PhUa.  3 
Wall.  718  (70  U.  S.  bk.  18,  L.  ed.  96);  PawZ  v. 
Ya.  8  Wall.  168,  and  OUnton  Bridge  Case,  10 
Wall.  454  (75  and  77  U.  S.  bk.  19.  h.  ed.  867, 
969);  Ward  v.  Md.  12  WaU.  418  (79  U.  S.  bk. 
20,  L.  ed.  449);  State  Tax  on  Railway  Beedpts, 
15  Wall.  284,  and  {jhieago  eto.  B,  Co.  v.  FuU&r, 
17  Wall.  560  (82  and  84  U.  S.  bk.  21,  L.  ed. 
164,  710);  The  MoJOer,  21  WaU.  250,  BaU.  eU. 
B.  K  Oo,  V.  Md.  21  Wall.  450  and  The  Lotto- 
wana,  21  Wall.  553  (88  U.  S.  bk.  22.  L.  ed.  485, 
678,  654);  Welton  v.  Mo.  and  Union  Piae.  B.  B. 
Oo.  V.  HaU,  91  U.  S.  282,  843  (Bk.  28,  L.  ed. 
850.  428);  Henderson  v.  Wickham,  92  U.  S.  259 
(Bk.  28.  L.  ed.  548);  8outh  Carolina  v.  Oa.  and 
Sherlock  v.  AlUng,  93  U.  S.  4,  99  (Bk.  28,  L. 
ed.  782.  819);  Hannibal  etc.  B.  B.  Oo.y.  Husen, 
HaU  V.  DeCuir,  and  Pound  v.  Ttwck,  95  U.  S. 
465,  485,  459  (Bk.  24,  L.  ed.  527,  547.  525); 
Wisconsin  v.  Duluth,  96  U.  S.  879,  and  Oook  v. 
Pa.  97  U.  S.  566  (Bk.  24,  L.  ed.  668,  1015); 
Miss.  etc.  Boom  Oo.  v.  P^Uterson,  98  U.  S.  403, 
and  Ouy  v.  Baltimore,  100  U.  S.  484  (Bk.  25, 
L  ed.  206,  748);  Tiernan  v.  Binker,  and  Mo- 
bile Oo.r.KimJbaU,  102  U.S.128. 691,  NewpoHeic. 
Bridge  Co.  v.  U.  8.  and  OindnnaUetc,  Packet  Oo^ 
V.  CaUettsburg,  105  U.  S.  470, 559  (Bk.  26,  L.  ed. 
108,  238, 1148.  1169);  Eseanaba  Co.  y. Chicago^ 
and  Parkersburgh  etc.  Transportation  Oo.  ▼. 
Parkersburgh,  107  U.  S.  678,  691;  MilUr  v. 
Mayor  of  N.  T.  109  U.  S.  885  (Bk.  27,  L.  ed.  442. 
584. 971);  Moran  v.  New  Orleans,  112  U.  S.  69, 
and  OardtoellY.  American  Bridge  Oo.  118  U.  S. 
205  (Bk.  28,  L.  ed.  658,  959);  QUmeeMer  Ferry 
Oo.  V.  Pennsylvania,  114  U.  S.  190  (Bk.  29,  L. 
ed.  158,  ante,  882);  Brown  v.  Houston,  114 
U.  S.  622,  Pa<^  B.  B.  BemowU  Cases,  New 
Orleans  Oas  Co.  v.  Louisiana  Light  Co.  115 
U.  S.  2.  650-652,  Stone  yr.Farmers  Loan  dk  Trust 
Oo.  and  Walling  v.  Michigan,  116  U.  S.  807, 
446;  Pickard  v.  PuUman  Southern  Car  Co.  IIT 
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U.  S.  84  (Bk.  29.  L.  ed.  257,  819,  517,  686,  691, 
78.^;  Morgan's  R,  B.  etc,  Oo.  y.  Louiriana  Bd. 
vf  Health,  118  U.  S.  455  (Bk.  80,  L.  ed.  237); 
Wabash  eU.  B,  Oo.  ▼.  lU,  118  U.  8.  557  (Bk. 
BO.  L.  ed.  244,  ante,  83);  Huse  ▼.  Oloter,  119 
U.  8.  543  (Bk.  80.  L.  ed.  487);  Bemnsy.  Taa>- 
ing  Dist.  of  Shdby  Co.  120  U.  8.  489  (Bk.  80.  L. 
^.  694.  ante,  ^;  Barron  y.Bumside,  121 U.  8. 
186  (Bk.  80,  L.  ed.  915,  ante,  295);  Fargo  v. 
JSlewne,  121  U.  8.  280  (Bk.  80,  L.  ed.  888.  ante, 
51);  Ouachita  etc.  Packet  Oo.  v.  Aiken,  121  U. 
8.  444  (Bk.  80.  L.  ed.  979.  anU,  879);  PAt^ 
-eto.  ifa»7  8,  8.  Co,  v.  -P».  and  Western  Unian 
Tel.  Oo.  ▼.  Pendleton,  122  U.  8.  826,  847  (Bk. 
BO,  L.  ed. ,  ante,  808,  806). 

Circuit  Court  Cases:  Clinton  Bridge  Case,  1 
Woolw.  150;  U.  a.  V.  Dvlulh,  1  Dill.  469;  Hakh 
V.  TFoZtomdi  Iron  Bridge  Oo.  (Deady,  J^  6  Fed. 
Kep.  326;  WaUamet  Iron  Bridge  Co.  ▼.  BiHeh,  19 
Fed.  Rep.  847;  8illiman  v.  Hudson  Biver  Bridge 
Oo.  (Nelson,  J.)  4  Blatchf.  74;  8.  0. 4  Blatchf. 
408  (Hall,  J.)\  Easton  v.  N.  T.  d  Long  Branch 
B.  B.  Oo.  (McEennan.  J.)  9  Phila.  475;  U.  8.  ▼. 
Bum  Biver  etc.  Boom  Co.  1  McCraiy,  897;  Atty.- 
Oen.  tflfew  Jersey  Y.American  Dredgiruf  Co. 
-Tinjunction  from  state  court  preventing  United 
States  work  In  the  Delaware,  stoppinjr  channel 
on  New  Jersey  side;  removed  to  U.  6.  Circuit 
Court; heard  before  McEennan  and  Nixon,  JJ.; 
lnjunctiondl8Solved.Octoberl7, 1885.)  Decker 
V.  Balio.  d  J\r.  7.  B.  B.  Co.  and  8taten  Island 
Bapid  Transit  Oo.,  post, — . 

AH  of  these  cases,  increasing  in  frequency 
with  the  expanding  interstate  commerce  of  the 
country,  relate  to  some  of  the  aspects  of  the 
question  of  the  paramount  and  exclusive  pow- 
er of  the  Congress  of  the  United  8tates  to  reg- 
ulate and  control  commerce  and  all  its  instru- 
mentalities. The  result  of  them  is  to  establish 
the  following  general  propositions: 

1.  That  the  United  States  has  paramount 
<;ontrol  of  all  the  navinible  waters  of  the  coun- 
try for  any  purpose  whatever  which  has  rela- 
tion to  commerce,  whether  it  is  carried  on  bv 
navigating  the  waters  themselves,  or  by  rail- 
roads or  other  instrumentalities  which  require 
the  use  of  the  bed  or  soil  of  such  waters,  for 
the  support  of  bridges,  or  other  structures. 

2.  That  tiis  control  extends  to  authorizing 
bridges,  railway  viaducts,  docks,  wharfs, 
dams,  jetties,  lighthouses,  buoys,  or  any  other 
fixed  structures  pertaining  to  commerce,  over 
or  in  such  waters,  as  well  as  to  prohibiting  ob- 
structions to  navigation  therein. 

8.  That  it  Is  enUrely  within  the  discretion  of 
Congress  to  determine  in  each  case  what  acUon 
with  respect  to  any  navigable  stream  the  inter- 
ests of  commerce  require,  and  how  far  such 
action  shall  be  exclusive  of  state  authority. 

4.  That  whenever  such  action  is  taken,  and 
is  designed  to  be  exclusive.  It  is  wholly  inde- 
pendent of  state  authority,  legislative  or  judi- 
•cial. 

5.  That  while  these  propositions  are  true 
with  respect  to  all  the  navigable  waters  of  the 
United  States,  whether  within  or  between 
States,  they  are  especially  true  as  to  interstate 
streams,  which  in  their  very  nature  must  be 
used  as  channels  for  commerce  between  the 
States,  or  as  obstacles  to  be  surmounted  by  it 
in  order  to  render  such  commerce  possible. 
As  to  them,  at  least,  it  is  true,  in  the  language 
of  Judge  Field,  quoted  by  Mr  Justice  Bradley, 


that  the  mere  failure  of  Congress  to  act  "is 
equivalent  to  a  declaration  that  such  commerce 
shall  be  free  and  untrammeled"  or  in  Jw^ 
Bradley's  own  words:  "Where  Congress  has 
failed  to  restrict  such  coBimeroe,  it  must  nec- 
essarily be  free." 

6.  That  it  follows  conclusively  a /orfk>r»  thai 
when  the  will  of  Congress  is  manifested  by 
definite  legislation,  its  expression  must,  in  the 
words  of  Chief  Justice  Waite.  "override  all 
that  the  States  can  do,"  by  legislative.  Judicial 
or  executive  action.  To  admit  the  contrary 
would  be  to  abandon  the  national  power  to 
regulate  commerce,  by  surrendering  control 
over  its  most  important  Instrumentalities. 

If  these  propositions  are  definitely  estab- 
lished, it  follows  that  the  exercise  of  the  na- 
tional power  over  this  important  interstate 
stream  cannot  be  arrested  by  judicial  author- 
ity on  the  grounds  specified  in  the  informa- 
tion, or  on  any  grounds  whatever. 

But  it  is  claimed  that  if  all  these  proposi- 
tions be  granted  and  the  supreme  and  exclu- 
sive power  of  Congress  over  commerce  and  all 
its  instrumentalities  be  admitted,  and  if  it  be 
also  ffranted  that  railrcMids  and  their  bridges 
crosnng  interstate  streams  are  such  instru- 
mentalities, and  also  that  Congress  in  this  Act 
to  authorize  a  bridge  over  Staten  Island  Sound, 
did  intend  to  exercise  its  paramount  pow* 
er,  yet  with  all  this,  the  specific  grounds  stat- 
ed in  this  information  are  sufficient  to  arrest 
the  power,  and  to  stop  this  work  at  the  line  of 
New  Jersey  in  the  middle  of  the  stream.  And 
this  the  Court  of  Chancery  of  New  Jersey  held, 
without  notice  or  argument,  and  granted  an 
Injunction  stopping  the  contractors  in  their 
operations. 

I.  As  to  the  first  ground,  that  New  Jersey 
owns  the  bed  of  this  stream,  and,  that  therefore 
it  cannot  be  taken  without  compensation  by  the 
United  States  for  this  public  purpose  relating 
to  commerce,  without  violating  tne  Constitu- 
tion, which  requires  that  private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation: 

The  answer  to  this  is  twofold:  firsi.  New 
Jersey  is  not  the  absolute  owner  of  this  prop- 
erty; and  second,  it  is  not  private  property. 

New  Jersey  may  have  owned  it  absolutely 
in  fee  simple  before  she  entered  the  Union; 
but  even  then  she  held  it  for  her  people  pu^ 
lid  Juris.    But  on  ratifying  the  National  Con- 
stitution she  surrendered  mis  entire  navigable 
stream,  with  its  waters  and  all  its  bed  to  hig^ 
water  mark  on  either  shore,  to  the  United 
States,  also  to  hold  pubUd  Juris  for  the  benefit 
of  the  whole  people  of  the  United  States,  In- 
cluding the  people  of  New  Jersey  and  of  all 
States  that  shall  ever  exist  in  the  Union,  for 
fdl  purposes  of  every  nature  connected  with 
foreign  or  interstate  commerce,  or  adapted  to 
promote  in  any  way  the  transportation  of  the 
subjects  of  commerce  among  the  States  or  to 
foreign  countries.    From  that  time  the  United 
States  was  the  owner  of  all  of  the  navigable 
waters  of  the  State  of  New  Jersey  for  all  the 
purposes  of  national  conunerce,  and  had  the 
same  power  to  dispose  of  them  that  the  State 
itself  had  before  the  Constitution  was  adopted* 
This  was  distinctly  settled  in  6ouih  Carolina  v. 
Oa.  98  U.  8.  4  (Bk.  28.  L.  ed.  782);  yine  Hamp' 
sMre  V.  La.  108  U.  8. 76-90  (Bk.  27,  L.  ed.  656: 
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J'^nsaeola  TeL  Co,  ▼.  WuUm  Union  Ta,  Co,  96 
U.  B.  1  (Bk.  24,  L.  ed.  708). 

See  also  MoCrmdy  ▼.  Virginia,  94 IJ.  S.  891 
<Bk.  24,  L.  ed.  248);  American  Dock  Improw- 
ment  Co,  ▼.  TruHees,  12  Stew.  Eq.  409;  Orme- 
rodv.  New  York  eto,  R.  Oo,  18  Fed.  Rep.  870; 
J^le  y. Humphrey,  28  Mich.  471  (1871). 

It  follows  therefore  that  the  State  has  no 
mich  property  in  the  two  pieces  of  land  de- 
^ribttllnthe  information  as  requires  compen- 
sation for  its  use  as  a  United  States  post  road 
crossing  the  stream  on  a  bridge. 

A  sain;  it  is  not  **priya(e"  property.  The 
words  of  the  Fifth  Amendment  of  ue  Constitu- 
tion are  "nor  shall  private  property  be  taken 
for  public  use  without  just  compensation." 
This  provision  refers  to  pnyate  property  alone 
— to  the  property  of  the  individual  as  distin- 
guished from  property  held  by  the  Sovereign 
for  the  common  benefit  of  the  people.  It  was 
intended  to  guard  the  rights  of  the  individual 
citizen  against  the  encroachments  of  the  sov- 
•ereign  power.  It  declared  a  common-law  right 
acknowledged  in  every  civilized  country,  its 
familiar  mode  of  assertion  was  that  the  Kinff 
or  the  State  could  not  take  the  land  of  A  and 
give  it  to  B  without  compensation,  by  an  act  of 
power.  The  provision  had  no  relation  to  the 
property  held  by  any  organized  governmental 
body  for  the  public  use  of  its  citizens.  This 
is  shown  by  the  language  of  the  various  state 
constitutions,  most  of  which  contain  a  like  pro- 
vision. Most  speak  of  "private  property." 
Some  use  what  are  deemed  equivalent  expres- 
sions. 

In  the  Texas  Constitution  the  words  are  "no 
person's  property." 

In  that  of  Vermont,  "no  part  of  any  person's 
property." 

In  ^ew  Hampshire,  "no  part  of  a  man's 
property." 

In  Connecticut,  "the  property  of  no  person." 

In  Delaware,  "nor  shall  any  man's  property 
be  taken  without  the  consent  of  his  represen- 
tatives and  without  compensation." 

In  Indiana  and  Tennessee,  "no  man's  par- 
ticular services  and  no  man's  property." 

In  Massachusetts,  "no  part  of  the  property 
4>f  any  individual." 

All  this  shows  that  the  desisp  of  the  consti- 
tutional provision,  wherever  it  appears,  is  to 
protect  the  man,  the  individual,  the  person, 
against  the  State  or  the  sovereign  power.  It 
has  no  appHca^on  to  the  case  of  lands  in  the 
bed  of  a  stream  whose  bed  and  waters  are  un- 
der the  control  of  the  national  power,  though 
held  in  some  bare  and  fruitless  ownership  by 
the  State.  These  are  not  such  private  and  in- 
dividual property  as  the  Fifth  Amendment  to 
the  Constitution  was  designed  to  protect.  The 
stream  is  a  national  highway  of  commerce 
which  may  be  used  to  float  ships  upon,  to  carry, 
if  necessary,  a  floating  bridge  so  that  it  may 
be  crossed,  to  build  a  floating  dock  where  ves- 
aela  to  navigate  other  streams  may  be  repaired, 
or  to  sustain  a  permanent  bridge  so  constructed 
that  the  rights  of  navigation  along  the  river 
and  transportation  across  the  river  may  be  con- 
ducted in  harmony  and  for  the  largest  public 
beneflt 

It  is  like  the  case  of  a  city  street,  where  the 
oity  holds  the  fee  subject  to  its  uses  as  a  high- 
way and  in  trust  for  all  the  people  and  not  as 

S. 


corporative  or  municipal  property,  such  as 
court  houses,  jails,  hospitals,  etc.  In  this 
case  the  Legislature  may  grant  the  use  of  the 
street  to  a  private  company  for  a  street  railroad 
or  gas  pipes  or  telephones,  without  making 
compensation  to  anv  one. 

Potter.  Dwar.  87^  note.  See  also  PeopU  v. 
Kerr,  27  N.  Y.  188;  Albany" North»m  R.  R.  Co, 
V.  Brownell,  24  N.  Y.  845;  Transportation  Co, 
V.  Chicago,  99  U.   S.  685  (Bk.  25,  L.  ed.  886). 

II.  As  to  Riparian  Acts. 

It  is  not  perceived  how  the  riparian  laws  of 
New  Jersey  affect  the  question  at  all. 

The  object  of  those  laws  is  simply  to  provide 
a  board  to  dispose  of,  for  the  beneflt  of  the 
school  fund,  the  title  of  the  State  in  the  shores, 
declared  to  exist  and  to  be  capable  of  sale,  by 
the  court  of  errors,  in  Stephens  v.  Patereon 
etc,  R,  R.  Co.  5  Vroom,  -582. 

Every  grant  made  under  these  laws  admits 
the  paramount  authority  of  the  United  States, 
and  provides  that  the  grantee  shall  claim  no 
damages  of  the  State  in  case  the  United  States 
authorities  shall  obange  the  lines  establi9hed. 

This  assumes  that  the  grant,  which  is  only  a 
license  to  flll  in  to  a  certain  line,  may  be  nulli- 
fied by  action  of  the  United  States  pushing 
back  that  line. 

It  gives  only  a  right  in  the  sufferance  of  the 
general  government. 

As  to  the  land  under  water  the  State  has  not 
assumed  to  give  the  riparian  commissioners 
the  power  to  grant  it  even  in  this  restricted 
way  to  any  but  the  land  owner.  It  is  stated  in 
the  information  that  the  Arthur  Kill  is  a  part 
of  Kill  von  KuU,  and  that  the  Riparian  Act  of 
1869  provides  that  no  one  shall  fill  in  or  reclaim 
any  lands  underwater  in  New  York  Bay, 
Hudson  River,  or  Kill  von  KuU,  without  the 
consent  of  the  riparian  commissioners.  This 
is  not  correct.  The  Act  does  so  provide,  but 
Arthur  Kill  is  not  part  of  Kill  von  Kull.  The 
Act  of  1864,  in  the  first  section  creating  the 
board,  provides  for  the  survey  of  the  lands 
under  the  waters  of  the  Bay  of  New  York,  the 
Hudson  River,  the  Kill  von  Kull,  Arthur  Kill, 
the  Raritan  Bay  and  the  Delaware.  And  the 
provisions  of  the  Act  of  1869  sgainst  filling  in 
are  directed  onlv  to  the  New  York  Bay,  Hud- 
son River  and  nlill  von  Kull — and  not  to  Ar- 
thur Kill. 

The  answer  in  this  case  shows  that  the  owner 
of  the  shore  who  has  put  the  defendants  in  pos- 
session and  authorized  the  use  of  his  land  for 
this  bridge,  has  made  his  application  for  a 
mnt  of  f3l  the  State  has  to  give  in  these  waters 
m  front  of  It 

The  price  has  been  fixed  as  the  law  provides. 

Grants  at  that  price  have  been  made  to  both 
adjoining  owners.  This  owner  is  ready  to  pay 
the  price.  The  Act  of  1869,  g  8,  provides  that 
upon  due  application  and  upon  payment  of  the 
fixed  price,  "the  commissioners  shall,  in  the 
name  of  the  State  and  under,  the  great  seal, 
grant  the  lands,"  etc. 

The  Act  of  1871  says  that  any  riparian  owner 
elsewhere  may  apply  to  the  commissioners  who 
may  make  the  lease,  grant  or  conveyance  with 
due  regard  to  the  interests  of  navigation,  and 
upon  such  compensation  as  they  shall  deter- 
mine, which  lease,  conveyance  or  grant  flhaU  be 
executed  as  directed  in  the  former  A.ct. 
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The  application  has  not  yet  been  granted, 
hut  it  mu8t  be  assumed  that  the  board  will  do 
its  duty  within  a  reasonable  time,  and  then  the 
riparian  owner  of  the  land  on  which  this  bridge 
is  to  rest  will  own  all  that  the  State  has  to  gire 
him  in  the  lands  of  Arthur  Kill  beneath  the 
bridge,  subject  to  the  paramount  rights  of  the 
United  States. 

How  then  can  the  State  now  claim  to  arrest 
this  work  authorized  bj  the  United  States,  and 
permitted  by  the  riparian  owner,  by  reason  of 
anything  arising  out  of  the  riparian  laws? 

III.  As  to  the  Consent  of  the  SUte. 

Not  only  has  no  such  consent  been  given  to 
the  buildinff  of  this  bridge,  but  the  State,  by 
the  Act  of  April  6,  1880,  has  declared  in  a  pre- 
amble "that  it  reserves  to  itself  the  right  to  de- 
termine in  each  case  whether  the  navigable 
boundary  waters  of  this  State  shall  be  crossed 
or  occupied  by  bridges,  viaducts,  or  other  fixed 
structure,  and  if  so,  when,  where  and  in  what 
manner;"  and  has  forbidden  any  bridge,  via- 
duct or  filed  structure  in  any  navigable  waters 
separating  New  Jersey  frooiother  States,  with- 
out express  permission  by  statute.  The  only 
exception  in  this  statute,  is,  that  it  shall  not  be 
construed  to  forbid  the  construction  of  docks 
or  wharves.  Both  the  preamble  and  the  body 
of  the  Act  assume  that  New  Jersey  has  the 

Sower  to  declare  when,  where  and  how  any 
zed  structure  whatever  shall  be  plaosd  in  the 
Delaware,  New  York  Bay,  the  Hudson  River 
or  Arthur  Kill.  It  includes  lighthouses,  buoys. 
Jetties,  and  Indeed  everything  which  can  come 
within  the  meaning  of  the  term  "fixed  struc- 
tures." This  claim  is  asserted  and  this  power 
assumed  in  the  year  188fi,  after  the  long  fine  of 
decisions  on  the  subject  of  the  power  of  Con- 
gress over  navigable  waters  had  been  made. 

The  position  assumed  by  New  Jersey  in  this 
Act  was  well  known  to  the  Congress  of  the 
United  States  and  fully  considered. 

In  fact  a  concurrent  resolution,  passed  by  the 
House  of  Assembly  January  87,  1886.  and  by 
the  Senate  February  8,  188o,  was  forwarded 
to  the  senators  and  representatives  of  New 
Jersey  for  presentation  to  Congrev,  and  they 
were  requested  to  use  their  utmost  endeavors 
to  defeat  the  bill  to  authorize  this  bridge. 
Those  resolutions  made  the  same  cUdm  as  to 
the  title  of  the  State  in  these  waters,  and  sol- 
emnly protested  that  any  action  of  Congress  to 
authorise  the  bridge  would  be  unconstitutional 
and  the  usurpation  of  a  power  belonging  to 
New  Jersey.  They  asserted  that  the  bridge 
could  only  be  authorized  by  the  States  of  New 
York  ana  New  Jersey.  They  alleged  "that 
the  attempt  to  legalize  such  a  bridge  in  advance 
of  its  construction  by  enacting  t£u  it  shall  be 
a  poet  road  Is  an  evident  subterfuge  and  should 
be  rejected  aa  an  attempt  to  establish  a  pre- 
cedent under  which  all  exclusive  powers  ofthe 
States  may  be  set  at  naught.** 

And  the  fourth  resolution  declared  "that  in 
aid  of  this  protest  New  Jersey  invoked  the 
sympathy  of  all  her  sister  States  in  the  main- 
tenance of  the  doctrine  of  established  and  ac- 
knowledged state  rights." 

Notwithstanding  these  resolutions  and  the 
Act  of  the  Legislature  subsequently  passed, 
Congress  afterwards  passed  a  law  to  authorize 
the  construction  of  this  bridsc  over  Arthur  Kill 


and  to  establish  it  as  a  post  road  without  re- 
quiring the  consent  of  the  State.  It  undoobi- 
eidly  considered  the  doctrine  that  consent  of 
the  State  is  not  needed  to  give  power  to  the 
United  States  to  build  any  fixed  structure  in 
and  across  any  of  the  nafigable  waters  of  the 
country  for  the  promotion  of  interstate  cooi- 
meroe,  was  too  fully  established  for  further 
discussion  or  legislation. 

More  than  twenty  years  before  it  had  passed 
a  law  authorizing  such  a  bridge,  anything  ia 
the  laws  of  either  of  the  States  between  which 
the  river  ran  to  the  contrary  notwithstanding. 

In  WaUamet  Iron  Bridge  Co.  v.  HaUk,  19 
Fed.  Rep.  847,  Judge  Deady  said,  that  the 
theory  tnat  Congress  can  only  legislate  con- 
cerning navigable  waters  so  as  to  limit  or  affect 
the  power  of  each  State  equally,  so  as  to  pre* 
serve  its  equal  footing  vnth  the  others,  wma 
founded  on  a  total  misapprehension  of  the  re- 
lation of  the  national  and  state  governments  to 
the  subject  and  to  one  another.    He  said: 

"For  the  purposes  of  commerce  and  the  ex- 
ercise of  the  power  of  Congress  over  that  sub- 
ject, every  navigable  water  in  the  Union  which, 
of  itself  or  by  means  of  its  connections,  forme 
a  continuous  highway  for  interstate  or  foreiga 
commerce,  is  primarOy  the  navigable  water  of 
the  United  States,  over  which  it  has  the  same 
power  for  the  purposes  of  such  commerce  as  if 
it  was  wholly  in  a  Territory  or  the  District  of 
Columbia." 

See  also  MtB$.  etc.  Boom  Co.  v.  I^tttereon,  98 
U.  S.  408  (Bk.  25,  L.  ed.  206);  P^  v.  Bum^ 
phrey,  eupra. 

IV.  As  to  Authorizing  a  Foreign  Corpora- 
tion to  Build  a  Bridge. 

This  same  Congress  authorized  thirty-three 
railroad  oorporations  to  build  bridges.  Manj 
of  these  were  corporations  foreicn  to  the  States 
where  the  bridges  were  to  be  built 

Ever  since  the  Telegraph  Act  of  1866,  for- 
eign companies  of  one  State  have  ezteoided 
their  lines  over  the  highways  and  post  roads  of 
other  States  under  the  authority  of  that  Act 

In  the  Fmeaeola  Cam,  fvpna.  the  oorporatioa 
seeking  to  set  aside  the  excluding  Act  of  the 
State  of  Florida,  was  not  a  corporation  of  that 
State.  In  that  case  the  court,  admitting  the 
genera]  proposition  that  a  corporation  or  one 
State  exercises  its  business  and  fraachiaes  to 
another  by  comity,  and  that  It  Is  strictly  in  the 
power  of  a  State  to  withdraw  or  refuse  such 
comihr,  nevertheless  clearly  manifests  Its  view 
that  if  the  subject  matter  of  the  business  or  the 
franchise  supposed  to  be  carried  on  or  eaioyed 
by  a  corporation  of  one  State  within  the  llmlu 
of  another  be  national  in  its  nature,  and  relate 
to  the  commercial  dealings  of  the  country  as  a 
whole,  the  power  of  the  United  States  la  sofll- 
cient  to  prevent  the  interference  of  the  State, 
and  the  interruption  of  commerce,  throegh 
motives  of  state  pride.  Jealousy  or  self  Interest, 

Chirf  JueUce  Waite  said  that  the  court  was 
aware  that  in  Btui  v.  Virginia.  8  Wall.  168  (79 
U.  S.  bk.  10,  L.  ed.  8S7),  they  had  held  that  a 
State  might  exclude  a  corporation  of  another 
State  from  its  Jurisdiction  and  that  the  oorpo* 
rations  were  not  within  section  2,  artlolo  4  of 
the  Constitution. 

But  he  added: 

"This  was  not,  however,  the  caae  of  a  oorpo- 
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ratioo  engaged  in  interstate  commerce;  and 
enough  was  said  by  the  court  to  show  that,  if 
it  hM  been,  very  different  questions  would 
baTe  been  presented." 

Snough  has  been  said  in  recent  cases  to  show 
thai  it  will  never  be  held  that  any  State  can  bar 
out  from  its  soil  at  its  will,  or  its  caprice,  any 
corporation  ezistiug  under  the  laws  of  another, 
ana  desiring  to  cross  that  State  for  the  purpose 
of  commerce  with  another. 

T,  As  to  What  the  Act  of  Congress  Means. 

It  is  strongly  insisted  in  theinformatioD  that 
the  Act  does  not  purport  to,  nor  does  it  au- 
thorize and  empower  the  defendants  to  build  a 
bridge,  but  that  its  true  meaning  is  merely  to 
permit  and  to  license  them  to  do  so  when  they 
hare  acquired  the  lands  from  the  State  on 
which  they  place  the  pier  and  have  obtained 
the  consent  of  tfib  State  that  any  bridge  at  all 
ihall  be  erected.  It  seems  unnecessary  to  ar- 
eue  this  point.  There  is  no  hint  of  any  kind 
m  the  Act  that  axi^  conveyance  from  the  State 
or  consent  of  the  State  were  deemed  necessary. 

Notwithstanding  the  solemn  protest  of  New 
Jersey  and  the  invocation  to  her  sister  States 
solenmly  presented  to  Congress,  and  in  spite  of 
the  Act  of  April  6,  1886.  declaring  the  rights 
in  the  navigable  boundary  which  the  State  had 
reserved  to  itself  and  enacting  that  no  fixed 
structure  should  be  built  over  it  by  any  person 
or  corporation  without  its  permission  by  stat- 
ute, this  Act  of  Congress  was  passed  after  sev- 
eral months'  consideration  of  the  action  of  New 
Jersey. 

It  js  by  its  very  title  an  Act  to  authorize  the 
bridge  and  to  establish  it  as  a  post  road.  It  de- 
clares that  its  construction  shall  be  lawful,  pro- 
vided the  work  is  done  as  prescribed  in  the 
statute  and  approved  by  the  secretary  of  war. 
It  declares  that  when  that  approval  is  obtained, 
tlie  companies  or  either  of  tnem  may  proceed 
to  build  it  Nowhere  in  the  Act  is  there  a 
suggestion  of  any  other  condition  or  limitation, 
nor  anv  hint  that  the  protests  of  the  State,  so 
urgently  made,  were  to  be  considered,  or  any- 
th&ig  to  be  done  in  pursuance  of  such  protests 
IS  a  preliminary  to  the  work. 

The  Act  of  Congress  rests  upon  the  para- 
mount power  of  the  United  States  over  the 
subject,  and  upon  that  basis  the  defendants 
stand. 

It  Is  to  be  observed  that  this  is  not  the  first 
time  that  New  Jersey  has  attempted,  through 
its  courts,  to  put  a  stop  to  the  work  of  theF^- 
eral  Qovemment  in  the  bed  of  its  navigable 
waters^ 

Although  such  work  has  been  eagerly  in 
vited  in  the  Passaic,  the  Raritan,  Cheesequakes 
Creek  and  Arthur  Kill  itself— yet  in  1»B5  the 
same  Attomey-Gleneral  filed  an  information  in 
the  court  of  ctiancery  to  restrain  the  agents  of 
the  United  States  from  work  in  the  bcS  of  the 
Delaware,  on  the  Camden  shore. 

It  made  the  same  assumptions  of  jura  rega- 
Ua  regularlv  acquired  by  the  State,  and  of 
oyster  and  riparian  laws  passed  and  acted  upon. 

It  alleged  the  same  invasion  of  state  rights, 
on  a  more  ruinous  scale.  It  charged  the  act- 
ual takinsr  of  the  shores  to  high  water  mark 
between  Potty's  Island— Jersey  soil — and  the 
Camden  shore  for  the  purpose  of  a  dyke,  stop- 
ping the  entire  eastern  channel,  to  the  injury  of 
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health,  the  destruction  of  the  navigation  inter- 
ests of  Jersey  Creek,  and  the  ruin  of  the  Cam- 
den water  supply. 

The  injunction  was  granted,  as  in  this  case, 
but  upon  an  answer  simply  saying  that  the 
work  was  going  on  under  the  authority  of  a 
few  lines  in  an  appropriation  bill  for  the  im- 
provement of  the  Delaware,  and  on  the  re- 
moval of  the  cause  to  this  court,  Judge$  Mc 
Kennan  and  Nixon  promptly  dissolved  the  in- 
junction, and  the  work  went  on. 

This  court  thought  it  unnecessary  to  write 
an  opinion,  and  the  case  is  not  reported. 

Finally,  This  very  case  has  been  decided  by 
Judge  Wallace  In  the  Southern  District  of  New 
York  in  the  case  of  Decker  v.  The  BaUimore  db 
New  York  Railroad  Go.  cmd  the  &>aten  Island 
Rapid  TraneU  Railroad  Co,,  two  of  the  defend- 
ants in  this  cause,  80  Fed.  Rep.  728,  post, — 

The  bill  was  for  an  injunction  to  restrain 
the  building  of  this  bridge.  It  alleged  that 
the  defendants  were  alx»ut  to  build  the 
bridge  under  the  Act  of  Congress  and  with 
the  approval  of  the  secretary  of  war.  That 
the  construction  of  the  bridge  would  greatly 
injure  navigation.  That  the  Legislature  of 
New  Jersey,  Januarv,  1886,  passed  a  concur- 
rent resolution  against  It,  and  that  on  the 
6th  of  April,  1886,  in  order  more  effectu- 
ally to  prevent  it,  Uie  Legislature  passed  a  law 
requiring  express  permission.  That  the  State 
had  granted  no  such  permission  and  also  that 
no  such  permission  had  been  granted  by  the 
State  of  New  York.  A  copy  of  the  Act  of 
Congress,  the  concurrent  resolution  of  the  Leg- 
islature and  the  Act  of  April  6,  1886,  was  ap- 
pended to  the  bill.  The  motion  for  injunction 
was  argued  upon  a  demurrer  to  the  bill. 
Judge  Wallace  discussed  the  subject  fully,  cit- 
ing the  most  important  cases  and  denied  the 
injunction. 

It  is  insisted,  therefore,  that  the  iniunction 
which  is  now  arresting  this  work,  undertaken 
under  the  authority  of  the  United  States, 
ought  to  be  dissolved  so  that  it  can  go  on  with- 
out delay. 

Bradlejr*  0,  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  commenced  by  information 
filed  by  the  Attorney-General  of  New  Jersey  in 
the  Court  of  Chancery  of  that  State,  praying 
for  an  injunction  to  restrain  the  defendants 
from  erecting  a  bridge  across  Arthur  Kill,  be- 
tween New  Jersey  and  Staten  island  in  the 
State  of  New  York,  upon  the  lands  of  the  State 
situated  on  the  shore  and  under  the  waters  of 
said  Kill. 

The  chancellor  granted  a  preliminary  injunc- 
tion upon  the  bill  and  affidavits.  The  defend- 
ants have  removed  the  case  to  this  court,  as  one 
arising  under  the  Constitution  and  laws  of  the 
United  States,  and  have  filed  an  answer. 

Motion  was  then  made  to  dissolve  the  in- 
junction; but  after  argument,  the  parties  stip- 
ulated to  submit  the  case  as  upon  final  hearing 
on  bill  and  answer.  There  are  no  controverted 
facts  in  the  case. 

The  Staten  Island  Rapid  Transit  Railroad 
Company,  a  corporation  of  New  York,  one  of 
the  defendants,  claims  the  light  to  build  the 
bridge  in  question,  and  to  occupy  the  lands  un- 
der water,  necessary  for  the  support  of  its  piers. 
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under  an  Act  of  CongreM,  approTod  June  16, 
1886,  entitled  *'An  Act  to  Authorize  the  Con- 
struction of  a  Bridge  Across  the  Staten  Island 
Sound,  Known  as  Arthur  Kill,  and  to  Estab- 
lish  the  Bame  as  a  Post  Road." 

This  Act  declares; '  *8ec  1.  That  it  shall  be 
lawful  for  the  Staten  Island  Rapid  Transit 
Railroad  Company,  a  corporation  existing  un- 
der the  laws  of  the  State  of  New  York,  and 
the  Baltimore  and  New  York  Raflroad  Com- 
pany, a  corporation  existing  under  the  laws  of 
the  State  of  New  Jerwy,  or  either  of  said  com- 
panies, to  build  and  maintain  a  bridge  across 
the  Staten  Island  Sound,  or  Arthur  fill,  from 
New  Jersey  to  Richmond  County,  New  York, 
for  the  passage  of  railroad  trains,  engines,  and 
cars  thereon,  and  lo  lay  on  and  OTer  said  bridge 
railway  tracks  for  the  more  perfect  connection 
of  any  railroads  that  are  or  shall  be  constructed 
to  the  said  sound  at  or  opposite  said  point;  and 
in  a  case  of  any  litigation  oonoeming  any  al- 
leged obstruction  to  the  free  nayigation  of  said 
sound  on  account  of  said  bridge,  Uie  cause 
may  be  tried  before  the  Circuit  Court  of  the 
United  States  of  either  of  said  States  in  which 
any  portion  of  said  obstruction  or  bridge 
touches;  and  that  all  railway  companies  desir- 
inff  to  use  the  said  bridge  shall  have  and  be  en- 
titled to  equal  rights  and  prlyileges  in  the  pas- 
sage oyer  the  same,  and  in  the  use  of  the  ma- 
chinery and  fixtures  thereof  and  of  all  the  ap- 
proaches thereto,for  a  reasonable  compensation 
to  be  paid  to  the  owners  of  said  bridge,  under 
and  upon  such  terms  and  conditions  as  shall 
be  prescribed  by  the  secretary  of  war  upon 
hearing  the  allegations  and  proofs  of  the  par- 
ties in  case  they  shall  not  agree. 

"Sec.  8.  That  said  bridge  shaU  be  construct- 
ed as  a  piyot  draw  bridge,  with  a  draw  oyer 
the  main  channel  of  the  sound  at  an  accessible 
and  nayigable  point,  and  with  spans  of  not  less 
than  200  feet  in  length  in  the  clear  on  each  side 
of  the  central  or  piyot  pier  of  the  draw;  and 
said  spans  shall  not  be  less  than  thirty-two  feet 
aboye  mean  low  water  mark  measuring  to  the 
lowest  member  of  the  bridge  superstructure: 
And  Provided  dbo.  That  said  draw  shall  be 
opened  promptly,  upon  reasonable  signal,  ex- 
cept when  trains  are  passing  oyer  the  said 
bridge,  for  the  passage  of  the  boats  whose  con- 
struction shall  not  be  such  as  to  admit  of  their 
passage  under  the  draw  of  said  bridge  when 
closed;  but  in  no  case  shall  unnecessary  delay 
occur  in  opening  the  said  draw  after  the  passage 
of  trains;  and  the  said  company  or  corporation 
shall  maintain,  at  its  own  expense,  from  sunset 
to  sunrise,  such  lights  or  other  signals,  on  said 
bridce.  as  the  light  house  board  shall  prescribe. 

"Sec.  8.  That  any  bridge  constructed  un- 
der this  Act  and  according  to  its  limitations 
ahall  be  a  lawful  stmoture,  and  shall  be  recog- 
nised and  known  as  a  post  route,  upon  whioi 
also  no  higher  charge  shall  be  made  for  the 
transmission  oyer  the  same  of  the  mails,  the 
troops,  and  the  munitions  of  war  of  the  United 
States,  than  the  rate  per  mile  paid  for  their 
tnuMportatioii  oyer  the  railroads  or  public 
highways  leading  to  said  bridge;  and  the 
United  States  shall  haye  the  right  of  way  for 
postal  telegraph  purposes  across  said  bridge. 

"Sec  4.  That  the  plan  and  location  of  said 
bridge,  with  a  detailed  tUK^  of  the  sound  at 


the  proposed  site  of  the  bridge,  and  near  there- 
to, exhiDlting  the  depths  andcurrents.  shall  be 
submitted  to  the  secretary  of  war  for  his  ap- 
proyal,  and  until  he  approye  the  plan  and  lo- 
cation of  said  bridge  It  shall  not  be  built;  but 
upon  the  approyal  of  said  plan  by  the  secretary 
of  war,  the  said  companies,  or  dther  of  them, 
may  proceed  to  the  erection  of  said  bridge  In 
conformity  with  said  approyed  plan;  and 
should  any  change  be  made  in  the  plan  of  said 
bridge  during  the  progress  of  the  work  th«reon, 
such  change  shall  be  subject  likewise  to  tb« 
approyal  o?  the  secretary  of  war.  If  the  sec- 
retary of  war  shall  at  any  time  deem  any 
change  or  alteration  necessary  in  the  said 
bridge,  so  that  the  same  shaU  not  obstruct  nay- 
igation, or  if  he  shall  think  the  remoyal  of  tba 
whole  structure  neocsssnr,  the  alteration  so 
required  or  the  removal  of  th^whole  structure, 
shall  be  made  at  the  expense  of  the  parties  own- 
ing said  bridge;  and  if  said  bridge  shall  not  be 
fimsbed  within  two  years  from  the  passage  of 
this  Act.  the  rights  and  priylleges  hofAxj 
granted  shall  determine  and  cease. 

"Sec.  6.  That  the  right  to  alter,  amend,  or 
repeal  this  Act  Is  hereby  expressly  reseryed.** 

The  said  Staten  Island  Rapid  tStmsit  Rail- 
road Company  proposes  to  build  a  bridge 
across  Arthur  Kill,  under  and  In  conformity 
with  this  Act.  to  connect  Its  own  road  on  ^a- 
ten  Island  with  another  railroad  through  and 
across  the  State  of  New  Jersey  for  the  purposes 
of  interetate  transportation;  and  In  pursuance 
of  that  design,  has  adopted  a  site  for  the  loca- 
tion of  the  bridge,  from  a  certain  point  in  the 
City  of  Elizabeth  to  Stoten  Island;  and  has 
caused  the  plan  and  location  of  said  bridge, 
with  a  detailed  map  of  the  sound  at  and  near 
the  same  (as  required  by  the  Act)  to  be  sub- 
mitted to  the  secretary  of  war,  who  haa  ap- 
proved the  same. 

The  Company,  by  its  engineers  and  contract- 
ore  (who  are  niade  codefendants  in  the  case), 
proceeded  to  make  preparations  for  laying  the 
plere  and  erecting  the  bridge  according  to  the 
plan  thus  approyed.  Thereupon  the  Attorney- 
General  of  New  Jersey,  deeming  the  property 
richts  and  soyereiffnty  of  the  State  in  danger 
ofylolation  from  Uie  erection  of  the  proposed 
bridge,  filed  the  present  information  to  prerent 
it 

The  Information  states  the  ordinary  doctrine, 
that  the  State  Is  owner  of  the  shore  and  land 
under  water  of  all  nayigable  streams  and  arms 
of  the  sea  within  Its  boraen;  that  this  owner- 
ship was  a  part  of  the^tifia  rtgatia  of  the  King 
of  Great  Britain,  by  ylrtuc  of  which  he  was 
seised  and  possessed  of  an  estate  in  fee  simple 
absolute  In  said  lands;  and  that,  at  the  Reyo- 
lution.  the  State,  in  Its  soyerelgn  capacity,  suc- 
ceeded to  the  rights  of  the  (>own;  ana  that 
this  right  of  supreme  dominion  had  neyer  been 
ceded  or  surrendered  to  the  United  Stales;  and 
that  without  such  cession  or  surrender  the 
United  States  could  not  take  possession  of  such 
lands,  or  authorixe  other  parties  to  do  so,  ex- 
cept by  making  eompoisatlon  therefor  aa 
proyided  In  the  Fifth  Amendment  to  the  Con- 
stitution; and  that  at  the  place  of  location  of 
the  proposed  bridge  this  ownership  of  the  soU 
on  ine  part  of  the  Stale  extended  from  ordi- 
nary high  water  mark  to  the  center  line  of  the 
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•ound,  being  the  boundary  line  between 
New  Jersey  and  New  York,  as  settled  by 
agreement  in  1688,  and  confirmed  by  Act  of 
Con^gresa,  June  28,  1884. 

The  information  further  states  that  this  own- 
ership on  the  part  of  the  State  has  been  prac- 
tically exercised  by  it  for  more  than  a  century 
past,  by  regulating  the  enjoyment  and  dispo- 
sition of  the  lands  under  the  navigable  waters 
wiUiin  its  limits,  passing  laws  for  me  preserva- 
tion and  protection  of  the  oyster  fisheries  there- 
in, and  authorizing  the  construction  of  wharves, 
with  solid  filling,  to  certain  prescribed  limits 
bevond  low  water  mark;  and  that  for  these 
privik^ges,  the  grantees  are  required  to  pay  and 
have  paid  a  certain  compensation  to  the  State. 
It  is  contended  by  the  informant  that  the  Act  of 
Congress  cannot  be  construed  as  intending  to 
give  any  authority  to  take  any  portion  of  said 
Isnus  without  compensation;  and  that  said 
Act  must  be  construed  as  a  mere  license  or  per- 
mission to  erect  the  proposed  bridge,  so  far  as 
Congress,  the  conservator  of  navigation,  is  con- 
cerned, leaving  the  Companies  to  obtain  from 
tlie  State  the  usual  authority  to  build  the 
bridge  on  the  territory  and  lands  of  the  State; 
but  that  if  the  Act  should  be  construed  as  giving 
authority  to  erect  the  bridge  without  the  con- 
sent of  the  State  and  without  compensa- 
tion for  taking  its  lands  therefor,  then  it  is 
violative  of  the  Constitution  of  the  United 
States — not  only  for  authorizing  the  lands  of 
the  State  to  be  taken  without  compensation, 
bat  for  enlarging  the  powers  of  a  corporation 
created  by  the  State  itself  (if  the  bridee  should 
be  built  by  the  Baltimore  and  New  York  Rail- 
road Company)  and  authorizing  it  to  do  what, 
bj  its  own  charter  and  other  laws  of  the  State, 
it  is  prohibited  from  doing. 

Tlie  information  further  contends  that  the 
other  corporation  defendant,  the  Staten  Island 
Rapid  Transit  Company,  is  not  a  corporation 
of  New  Jersey,  and  has  no  authority  from  the 
State  to  exercise  any  corporate  franchises 
therein,  and  cannot  lawf ullv  do  so,  except  by 
the  ooDoity  of  the  State,  which  has  not  been 
accorded  to  it;  that  instead  of  anv  such  comitv 
having  been  exercised,  the  said  Company  is 
expressly  prohibited  from  exercising  any  such 
powers  or  franchises  as  that  of  buUdinff  said 
bridge,  by  an  Act  of  the  Legislature  of  New 
Jersey,  passed  April  6,  1886,  which  prohibits 
any  person  or  corporation  from  erecting  any 
bridge,  viaduct  or  fixed  structure  over  or  in 
any  part  of  the  navigable  waters  where  the  tide 
ebbs  and  flows,  and  separating  said  State  from 
other  States,  without  permission  of  the  Legis- 
lature of  New  Jersey  first  given  by  statute  for 
that  purpose;  and  that  no  such  permission  has 
ever  oeen  asked  or  given. 

The  answer  of  the  defendants  does  not  ad- 
vance any  material  new  facts,  except  to  state 
that  the  Baltimore  and  New  York  Railroad 
Company  has  nothing  to  do  with  the  proposed 
bail<ung  of  the  bridge,  and  that  the  Staten 
Idand  Rapid  Transit  Railroad  Company  pro- 
poses to  b^ld  it  as  a  connecting  link  in  a  line 
of  railroad  extending  from  the  Bav  of  New 
York  across  the  soil  of  the  States  of  New  York, 
New  Jersey,  Pennsylvania  and  other  States 
as  an  mstnimen  t  of  commerce  among  the  States ; 
and  claims  the  right  to  do  so  under  the  Act  of 
Congress  before  dted. 
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The  first  question  to  be  examined  is  the  true 
constraction  of  the  Act  of  Congress  on  which 
the  case  arises, — the  Informant  contending  that 
it  is  merelv  permissor^  in  its  character,  and 
the  defendants,  that  it  gives  authority  and 
power  to  build  a  bridge,  without  reference  to 
any  authority  from  the  State.  This  question 
need  not  detain  us  long.  The  words  of  the 
Act  are  broad  enough  to  confer  the  authority, 
if  Congress  had  power  to  confer  it.  The  lan- 
guage is,  "It  shall  be  lawful  for  the  Staten 
Island  Rapid  Transit  Railroad  Company,  etc., 
to  build  and  maintain  a  bridge  across  the  Staten 
Island  Sound  or  Arthur  Kill."  This  is  the  ordi- 
naiy  language  used  for  conferring  authority. 
Had  the  State  Legislature  passed  a  law  in  these 
terms,  there  could  not  be  a  doubt  of  its  suffl- 
ciencv  to  give  authoritv.  And  there  are  ex- 
pressions in  the  Act  which  imply  that  plenarv 
authority  was  Intended  to  be  given.  The  mi- 
nute directions  laid  down  as  to  the  manner  of 
construction  and  use  of  the  bridge  imply  this. 
The  third  section  declares  "that  any  bridge 
constructed  under  this  Act  and  according  to 
its  limitations  shall  be  a  lawful  structure,"  etc. 
implying  that  the  construction  of  the  bridge, 
when  built,  would  be  under  the  Act. 

If  Congress  had  no  power  to  authorize  the 
construction  of  the  bridge,  independent  of 
state  legislation,  the  Act  would,  of  course,  be 
properly  construed  as  permissory  in  its  char- 
acter, auxiliarv  to,  or  confirmatory  of  state 
legislation  which  might  be  adopted  for  the 
purpose  of  authorizing  such  a  bridee. 

In  other  words,  the  Act,  within  the  scope  of 
its  terms,  may  have  sudi  effect  given  to  it  as 
comports  wiui  the  power  of  the  legislative 
body  which  enacted  it;  Just  as  a  deed  of  con- 
veyance may  operate  as  a  grant,  a  bargain  and 
sale,  a  release  or  a  confirmaUon,  according  to  the 
interest  of  the  grantor,  on  the  one  hand, 
and  of  the  grantee  on  the  other. 

The  true  construction  of  the  Act,  therefore, 
depends  on  the  power  of  Congress,  which  will 
be  examined  hereafter. 

Another  question  of  a  preliminary  character 
relates  to  the  capacity  and  right  of  the  defend- 
ant, the  Staten  Island  Rapid  Transit  Railroad 
Company,  to'  perform  any  acts  and  transact 
any  budness  as  a  corporation  in  New  Jersey. 

it  is  argued  that  corporations,  as  such,  have 
no  legal  existence  outside  of  the  State  by 
whose  laws  they  are  created,  and  cannot  trans- 
act business  in  another  State  except  by  the 
comity  of  its  laws,  which  is  not  accorded  in 
the  present  case. 

This  doctrine  is  subject  to  much  qualifica- 
tion. The  habits  of  business  have  so  changed 
since  the  decision  in  the  case  of  Bank  of  Au- 
gusta V.  Earle,  18  Pet.  519  [88  U.  S.  bk.  10,  L. 
ed.  274],  and  corporate  organizations  have 
been  found  so  convenient,  especially  as 
avoiding  a  dissolution  at  every  change  of 
membership,  that  a  large  part  of  the  busi- 
ness of  the  country  has  come  to  be  trans- 
acted bv  Uieir  instrumentality,  while  their 
most  objectionable  feature — the  nonliability  of 
corporators^— has  in  most  instances  been  abro- 
gated in  whole  or  in  part;  and  to  deny  their 
admission  from  one  State  to  another  in  ordi- 
nary cases,  at  the  present  day,  would  go  far  to 
neutralize  that  provision  in  the  fourth  article 
of  the  Constitution  which  secures  to  the  citi- 
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sent  of  one  State  all  the  pHvileffee  and  Immu- 
nities of  citizens  In  another,  and  that  provision 
of  the  Fourteenth  Amendment,  which  secures 
to  all  persons  the  equal  protection  of  the  laws. 
80  strongly  Is  this  felt  that  in  the  recent  case 
of  Santa  0(ara  County  t.  Southern  Paeifie  R. 
R.  Co.  118  U.  8.894-S9A  [Bk.SO,  L.  ed.  118], 
the  doctrine  that  corporauons  are  not  citizens 
or  persons  within  the  protective  language  of 
the  Constitution,  was  unanimously  cTlsap- 
proved,  and  the  court  expressly  held  that  thej 
are  entitled,  as  well  as  Inalviduals,  to  the  equal 
protection  of  the  laws  under  the  Fourteenth 
Amendment  of  the  Constitution. 

It  is  undoubtedly  ]ust  and  proper  that  for- 
eign corporations  should  be  suject  to  the  legiti- 
mate police  regulations  of  the  Btateand  should 
have,  If  required,  an  agent  In  the  State  to  ac- 
cept service  of  process  when  sued  for  acts 
done  or  contracts  made  therein.  In  reference 
to  some  branches  of  business,  like  tboee  of 
banking  and  insurance,  which  affect  the  peo- 
ple at  large,  they  may  also  be  subject  to  more 
sninffent  regulations  for  the  security  of  the 
public,  and  may  be  even  prohibited  from  pur 
suing  them  except  on  such  terms  and  condi- 
tions, not  unlawful  In  themselves,  as  the  State 
chooses  to  impose. 

But  In  the  pursuit  of  business  authorized  by 
the  Government  of  the  United  States,  and  un- 
der its  protection,  the  corporations  of  other 
States  cannot  be  prohibltea  or  obstructed  by 
any  State.  If  Congress  should  employ  a  cor- 
poration of  shipbuilders  to  construct  a  man-of- 
war,  they  would  have  the  right  to  purehase 
the  necessary  timber  and  Iron  in  any  State  of 
the  Union;  and  in  canylng  on  foreign  and  In- 
terstate commerce,  corporations,  equally  with 
individuals,  are  within  the  protection  of  the 
commercial  power  of  Conmss,  and  cannot  be 
molested  In  another  State  oy  state  burdens  or 
iinpediments. 

This  was  held  and  decided  In  the  case  of 
GUmeetitr  Fmrw  Co.  v.  /^miiiy/funia.  114  U.  S. 
904  [Bk.  89.  L  ed  168,  ante,  888],  and  af- 
firmed in  the  recent  case  of  Philadelphia  &  S. 
Ch.  V.  Penneifltania,  188  U.  S.  [Bk.  80.  — , 
ante,  806];  and  although  the  decision  In  Paul 
V.  Virffinia,  8  Wall.  168  pS  U.  8.  bk.  18.  L.  ed. 
857],  conformed  to  the  doctrine  of  Bank  tf 
Augueta  v.  BaHe,  the  following  striking  lan- 
guage was  used  by  the  court  to  wit:  "At  the 
umeofthe  formation  of  the  Constitution,  a 
large  part  of  the  commerce  of  the  world  was 
carried  on  bv  corporations.  The  East  India 
Company,  the  Hudson's  Bay  Company,  the 
Ilamburgh  Company,  the  Levant  Company, 
and  the  Virginia  Company,  may  be  named 
among  the  many  corporations  then  In  exist- 
ence, which  acquired,  from  the  extent  of  their 
operations,  celebrity  throughout  the  commer- 
cial world.  This  sUte  or  facU  forbids  the 
supposition  that  It  was  Intended  In  the  grant 
of  power  to  Congress,  to  exclude  from  Its  con- 
trol the  commerce  of  corporations.  The  Ian- 
ffuage  of  the  grant  makes  no  reference  to  the 
uistrumentallties  by  which  commerce  may  be 
carried  on;  it  is  general  and  includes  alike 
commerce  bv  Individuals,  partnerships,  asso- 
ciations and  corporations.^  We  may  falrty 
supplement  this  language  by  adding  that  when 
the  Coostltittion  was  adopted,  Itoowd  nothave 
beeD  topposed  that  the  regulations  of  com- 


merce to  be  made  bv  Congress,  might  be  of  00 
avail  to  commercial  corporations,  or  at  least 
might  be  rendered  nuntory  with  regard  to 
them,  in  consequence  of  state  restrictions  upoQ 
their  power  to  act  as  corporations  In  any  other 
SUte  than  that  of  their  origin. 

At  all  events,  if  Congress,  in  the  execution 
of  its  powers,  chooses  to  employ  the  interven- 
tion of  a  proper  corporation,  whether  of  tbo 
State  or  out  of  the  State,  we  see  no  reason 
why  it  should  not  do  so. 

There  is  nothinff  in  the  Constitution  to  pre- 
vent it  from  making  contracts  with,  or  con- 
ferring powers  upon,  state  corporations  for 
carrying  out  Its  own  legitimate  purposes. 

What  right  of  the  Sute  would  be  Invaded? 
The  corporations  thus  employed  or  empow- 
ered, in  executing  the  will  of  Congress,  could 
do  nothing  which  the  State  could  rightfully 
oppose  or  object  to.  It  may  be  added  thst  no 
state  corporation  more  suitable  than  the  de- 
fendant could  be  empowered  to  build  the 
bridge  in  question  In  tills  case,  since  one  half 
of  the  bridffe  is  in  the  State  of  New  Tork.aod 
the  railroad  of  the  defendant  is  to  connect 
with  it  on  the  New  York  side. 

In  our  Judgment,  If  Congress  itself  has  the 
power  to  construct  a  bridge  across  a  navigable 
stream  for  the  furtherance  of  commerce  among 
the  States.  It  may  authorize  the  same  to  be 
done  by  agents,  whether  Individuals  or  a  oor^ 
poratlon  created  by  ItMlf ,  or  a  state  corpofn- 
tion  ^retdy  existing  and  concerned  In  the  en- 
terprise. The  objection  that  Congress  cannot 
confer  powers  on  a  state  corporation  is  unten- 
able. It  has  used  their  agency  for  canring  on 
its  own  purposes  from  an  earlv  period.  It 
adopted  as  post  roads  the  turnpikes  belonging 
to  the  'various  turnpike  corporations  of  the 
country  as  far  back  as  such  corporations  were 
known,  and  subjected  them  to  burdens  and  ac- 
corded to  them  privileges  arising  out  of  that 
relation.  It  contlnned  the  same  system  with 
regard  to  canals  and  railroads  when  these 
modes  of  transportation  came  Into  existence. 
Nearly  half  a  century  ago.  It  constituted  every 
railroad  built  or  to  be  built  in  the  United 
States,  a  post  route.  This,  of  course.  Involved 
duties  ana  conferred  privileges  and  powers  not 
contained  in  their  original  charter.  In  1866, 
CoogreM  authorized  every  steam  railroad  con- 
pany  in  the  United  States  to  carry  passengers 
and  goods  on  their  way  from  one  State  to  an- 
other, and  to  receive  compensation  therefor, 
and  to  connect  with  roads  of  other  States,  so  aa 
to  form  continuous  lines  for  the  transportation 
of  the  same  to  the  place  of  destination.  The 
powers  thus  conferred  were  Independent  of 
the  powers  conferred  by  the  charter  of  any  raO- 
road  company.  Surely  these  Acts  of  Congress 
cannot  be  condemned  as  unconstitntSonal  exer- 
tions of  power. 

In  the  present  case  the  corporate  capacity 
of  the  Staten  Island  Rapid  Transit  Rallroed 
Companv  is  admitted  by  making  It  a  defend- 
ant It  is  not  excluded  from  the  State  by  any 
want  of  comity  in  the  laws  of  the  Slate.  Its 
iJlcfrnd  want  of  power  under  those  laws  to 
build  the  bridge  in  question  does  not  arise 
from  anything  pecn litf  to  It  as  a  foreln  cor- 
poration, but  from  the  genera]  prohlbttloQ  of 
the  State  Law  of  April  6.  1886,  which  Is  ap- 
plicable to  all  persons  and  oorporatlons,  and 
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declares  "that  no  bridge,  viaduct  or  fixed 
structure  shall  be  erected  by  any  person  or 
•corporation  over  or  in  any  part  of  the  navig- 
able waters  separating  this  State  from  other 
States  where  the  tide  ebbs  and  flows,  without 
'Oxprefis  permission  of  the  Legislature  of  this 
State  given  bv  statute  for  that  purpose."  This 
prohibition,  in  its  broadest  sense,  inhibits  the 
erectinn  of  such  a  bridge  as  is  described  there- 
in, by  Congress  itself,  or  (which  is  the  same 
thing)  by  any  person  or  corporation  acting  un- 
der Uie  authority  of  Congress,  and,  of  course, 
is  to  that  extent  void,  if  Congress  has  power 
to  erect  such  a  bridge.  But  if  it  is  not  to  be 
talLen  in  this  broad  sense,  but  as  subject  to  the 
condition  in  law  of  being  inoperative  as  against 
the  paramount  power  of  Congress,  then  the 
authority  of  the  defendant  is  unaffected  by  it, 
inasmuch  as  the  defendant  has  express  power 
from  Congress  to  build  the  bridge.  So  that 
we  are  brought  back  to  the  question  of  the 
power  of  Congress  to  build  the  bridge,  and 
whether  that  power  ia  independent  of  me  con- 
sent and  concurrence  of  the  State  government. 
And,  in  our  judgment,  this  question  must  be 
answered  in  the  affirmative. 

The  power  to  regulate  commerce  in  the  sev- 
-eral  States  is  given  by  the  Constitution  in  the 
most  general  and  absolute  terms.  The  "pow- 
«r  to  regulate,"  as  applied  to  a  government 
has  a  most  extensive  application.  With  regard 
to  commerce  it  has  been  expressly  held  that  it 
is  not  confined  to  commercial  transactions,  but 
-extends  to  seamen,  ships,  navigation  and  the 
appliances  and  facilities  of  commerce.  And  it 
must  extend  to  these  or  it  cannot  embrace  the 
whole  subject.  Under  this  power  the  navigation 
•of  rivers  and  harbors  has  been  opened  and  im- 
proved; and  we  have  no  doubt  that  canals  and 
water  ways  may  be  opened  to  connect  navig- 
able bays,  harbors  and  rivers  with  each  other 
-or  with  the  interior  of  the  country. 

Nor  haye  we  any  doubt  that,  under  the  same 
power,  the  means  of  commercial  communica- 
tion by  land  as  well  as  by  water  may  be  op- 
•ened  up  by  Congress  between  different  States, 
whenever  it  shiul  see  fit  to  do  so,  either  on  fail- 
ure of  the  States  to  provide  such  communica- 
tion or  whenever,  in  the  opiDion  of  Congress, 
increased  facilities  of  communication  ought  to 
^xist. 

Hitherto,  it  is  true,  the  means  of  commercial 
communication  have  been  supplied  either  by 
nature  in  the  navigable  waters  of  the  country  or 
by  the  States  in  the  construction  of  roads,  canals 
and  railroads  so  that  the  functions  of  Congress 
have  not  been  largely  called  into  exercise  un- 
der this  branch  of  its  jurisdiction  and  power, 
except  in  the  improvement  of  rivers  and  har- 
bors and  the  licensing  of  bridges  across  navi- 
gable streams. 

But  this  is  no  proof  that  its  power  does  not 
•extend  to  the  whole  subject  in  all  its  possible 
reauirements. 

Indeed  it  has  been  put  forth  in  several  not- 
able instances  which  stand  as  strong  arguments 
of  practical  construction  given  to  the  Consti- 
tatfon  by  the  legislative  de^irtment  of  the  gov- 
ernment. 

The  Cumberland  or  National  Road  is  one 
instance  of  a  grand  thoroughfare  projected  by 
Congress  and  extending  from  the  Potomac  to 
the  Mississippi  After  being  nearly  completed, 
Iktsb  8. 


it  was  surrendered  to  the  several  States  within 
which  it  was  situated.  The  system  o|  Pacifib 
Railroads  presents  several  instances  of  rail- 
roads constructed  through  or  into  different 
States,  as  Iowa,  Kansas  and  California.  The 
main  stem  of  the  Union  Pacific  commences 
at  Council  Bluffs,  in  Iowa,  and  crosses  the 
Missouri  by  a  bridge  at  that  place,  erected  un- 
der the  authority  of  Congress  alone.  In  1862 
a  bridge  was  authorized  by  Congress  to  be  con- 
structed across  the  Ohio  River  at  Steuben vl lie 
between  the  States  of  Virginia  and  Ohio,  to  be 
completed,  maintained  and  operated  by  the 
railroad  company  authorized  to  build  it,  and 
by  another  company  named,  "anything  in  any 
law  or  laws  of  the  above  named  States  to  the 
contrary  notwithstanding."  (12  Stat.  569). 

Still  it  is  contended  that  although  Congress 
may  have  power  to  construct  roads  and  other 
means  of  communication  between  theStates,  yet 
this  can  only  be  done  with  the  concurrence  and 
consent  of  the  States  in  which  the  structures 
are  made.  If  this  is  so,  then  the  power  of  reg- 
ulation in  Congress  is  not  supreme;  it  depends 
on  the  will  of  the  States,  we  do  not  concur 
in  this  view.  We  think  that  the  power  of 
Congress  is  supreme  over  tha  whole  subject, 
unimpeded  and  unembarrassed  by  state  lines 
or  state  laws;  that  In  this  matter  the  country  is 
one  and  the  work  to  be  accomplished  is  nation- 
al; and  that  state  interests,  state  jealousies  and 
state  prejudices  do  not  require  to  be  consulted. 
In  matters  of  foreign  and  interstate  commerce 
there  are  no  States. 

It  is  very  true  that  in  some  oases  of  bridges 
authorized  to  be  erected  and  other  things  au- 
thorized to  be  done.  Cod  gross  may  have  re- 
quired that  the  consent  of  the  State  should  be 
first  obtained.  But  the  power  of  the  United 
States  cannot  depend  on  the  consent  of  the 
States.  It  is  only  to  be  found  in  the  Constitu- 
tion. The  consent  of  a  State  may  sometimes 
facilitate  the  execution  of  a  power,  as  the  con- 
sent to  the  use  of  the  prisons,  court  houses  and 
other  public  buildiugs  of  the  State,  but  it  never 
can  confer  power.  Particular  States  have 
sometimes  consented  to  the  employment  of 
their  courts  and  judicial  machinery  by  the  offi- 
cers of  the  United  States  for  condemning  land 
for  public  purposes.  But  if  the  United  States 
had  no  power  to  take  land  by  condemnation, 
such  consent  could  not  gi?e  it.  So  where,  in 
any  case,  Congress  mav  have  au  thorized  the  con- 
struction of  a  railroad  or  a  bridge  upon  the  con- 
dition of  obtaining  the  consent  of  Uie  State,  it 
is  clear  that  such  consent  was  not  required  for 
the  purpose  of  supplementing  the  power  of 
Congress  to  authonze  the  structure  to  be  made, 
but  rather  for  the  purpose  of  manifesting  a 
disposition  of  comity  and  good  will  towards 
the  State.  For  if  Congress  had  not  the  power 
to  authorize  the  structure,  consent  could  not 
give  it.  All  those  cases,  therefore,  in  which 
Congress  has  given  such  authority,  whether 
with  or  without  the  consent  of  the  State,  are 
precedents  for  affirming  the  power  of  Congress. 
They  are  all  instances  of  practical  construction 
of  the  Constitution  in  favor  of  it 

The  most  strenuous  objection,  however,  to 
the  exercise  of  the  power  in  this  case,  and  in 
the  manner  proposed,  is  based  on  the  fact  that 
the  piers  of  the  bridge  are  to  rest,  and  th^ 
bridge  is  to  stand,  on  umd  which  belongs  t^ 
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to  be  an  obstractfon  to  naiigatioii  and  abated 
at  a  Duisaooe.  In  the  mean  time  Cooffress  had 
parsed  an  Act  declaring  the  bridge  to  be  a  law- 
ful structure,  and  on  this  grounda  motion  was 
made  to  dismlas  the  bill,  and  It  was  granted. 
The  whole  subiect  is  very  thoroughly  discussed 
by  Judge  Miller  who  decided  the  case  in  the 
circuit  court  The  decision  was  affirmed  on 
appeal  in  a  short  opinion  bj  Judge  Nelson  re- 
affirming the  exclusive  power  of  Congress  in 
the  premises,  and  the  efficacy  of  the  Act  in  le- 
gal izingthe  bridge. 

III.  The  principle  was  again  affirmed  in 
South  Carolina  y.  Oa,  08  U.  8.  4  (Bk.  28,  L. 
ed.  782).  The  case  concerned  an  alleged  ob- 
struction to  the  navigation  of  the  8aTannah 
River  under  authority  of  an  Act  of  Congress. 
It  was. held  that  the  obstruction  was  lawful. 
Among  other  things  the  court  says :  *  *The  pow- 
er to  regulate  commerce  comprehends  the  con- 
trol for  that  purpose,  and  to  the  extent  neces- 
sary of  all  the  navigable  rivers  of  the  United 
8tates  which  are  accessible  from  a  8tate  other 
than  those  in  which  they  lie.  For  this  purpose 
they  are  the  public  property  of  the  Nation  and 
subject  to  all  the  requisite  legislation  by  Con- 
gress." 

IV.  The  case  of  the  Ftneaeola  TH.  Co,  v. 
Week  U.  Tel.  Co.  26  U.  8.  1  (Bk.  24,  L.  ed. 
708),  brought  in  question  the  validity  of  a  state 
statute  conferring  an  exclusive  right  to  build 
and  maintain  a  telegraph  line  in  a  particular 
locality.  It  was  decided  that  the  8tate  had  no 
such  power,  and  that  the  statute  was  void  be- 
cause in  conflict  with  an  Act  of  Congreu  on 
the  same  subject 

The  court  reaffirms  the  supremacy  of  Con- 
gress, saying,  among  other  things: 

"  The  Government  of  the  United  States  with- 
in the  scope  of  its  powers  operates  upon  every 
foot  of  territory  under  its  Jurisdiction.  It 
legislates  for  the  whole  Nation  and  is  not  em- 
barrassed by  sute  lines.  •  •  •  The  8uto 
has  attempted  to  regulate  commercial  inter- 
course between  its  cittsens  and  those  of  other 
Htates.  *  *  *  It  is  unnecessary  to  decide 
how  far  this  might  have  been  done  if  Congress 
had  not  acted  upon  the  same  subject,  for  u  has 
acted." 

V.  In  Newport  eU.  BridgeCo.  v.  Unitod  Statte, 
105  U.  8.  470  (Bk.  26.  L.  ed.  1148).  the  Ques- 
tion is  again  thoroughly  reviewed.  The  subject 
matter  was  a  bridge  over  the  Ohio  River  be- 
tween Newport  and  Cincinnati  The  court 
among  other  things,  say:  "The  paramount 
power  of  regulating  bridges  that  effect  the  nav 
iipUion  of  the  navigable  waters  of  the  United 
States  is  in  Congress.  It  comes  from  the  pow- 
er to  regulate  commerce  with  foreign  Nations 
and  among  the  States." 

VI.  It  has  been  decided  that  a  State  may,  in 
the  absence  of  federal  legislation,  permit  the 
bridging  of  navigable  waters  within  iUown 
iuriidiction  {Oilman  v.  Philadelphia,  8  Walt 
781. 70  U.  a  bk.  18.  L.  ed.  06),  the  court  say- 
ing, however,  that:  **  Congrea  may  interpose, 
whenever  it  shall  be  deemed  necessary,  by 
either  general  or  special  lawa  It  may  regulate 
all  bridges  over  navigabl#  waters,  remove  of- 
fending bridges  and  punish  those  who  shall 
thereafter  erect  them.  Within  the  sphere  of 
their  authority  both  the  legislative  and  Judicial 
power  are  supreme."   /Vumf  v.  Turek,  05  U.  8. 


450  (Bk.  24.  L.  ed.  525),  was  a  similar  case. 
The  court  says,  among  other  things;  **  In  the 
absence  of  legislation  by  Congress  a  statute  of 
a  State  which  authorizes  the  erection  of  a  dam 
across  a  navigable  river  which  is  wholly  with- 
in her  limits  is  not  unconstitutional." 

VIL  The  doctrines  of  oonstituliooal  law 
laid  down  in  the  foregoing  cases  were  again 
reaffirmed  in  the  case  <9  Muler  v.  Ma^orofNe^ 
York,  100  U.  8.  885  (Bk.  27,  L.  ed.  071).  which 
was  a  suit  brought  to  restrain  the  erection  of 
the  East  River  Bridge.  The  case  was  tried  be- 
low before  Judtfe  Blatchford,  who  decided 
against  the  plaintiff.  The  decision  was  af- 
firmed on  appeal.  It  was  held  not  to  impair 
the  efficacy  of  the  Act.  that  certain  Incidental 
matters  were  left  to  the  determination  of  the 
secretary  of  war.  And  it  declared  that  the 
action  of  Congress  was  *'  paramount  and  con- 
clusive." The  court  said  that  all  the  questions 
f>resented  had  been  finally  settled  by  a  long 
ine  of  decisions,  and  that  what  the  court  *'saj 
in  this  opinion  will  be  little  more  than  a  con- 
densation of  what  was  there  declared." 

Authorities  in  the  support  of  the  supreme 
exclusive  power  of  Congress  In  this  and  in  an- 
alogous cases  might  be  multiplied  almost  In- 
dennitely,  but  It  would  be  a  waste  of  time;  the 

?[ue8tlon  is  no  longer  open  for  discussion.  It 
ollows  that  when  Congress,  acting  within  Ita 
powers,  says  a  thing  may  be  done,  and  a  state 
statute  savs  that  It  snail  not  be  done,  the  lat- 
ter is  void.  It  was  so  declared  in  wiUon  v. 
mack  Bird  Creek  Mareh  Co..  in  the  WheeHmff 
Bridge  Cam,  in  OUtnan  v.  PhOadelpMa,  and  in 
Peneaeola  TeL  Co.  v.  Florida;  and  the  princi- 
ple is  necessarily  involved  In  all  the  cases. 
Nowhere  is  there  a  suggestion  that  In  the  case 
of  bridges  or  In  any  otner  case  must  there  be 
concurrent  action  of  the  State  Legislature. 

For  all  purposes  navigable  waters  ^d  the 
land  under  them  are  the  "  public  property  of 
the  Nation." 

South  Carolina  v.  Oa.  eupra.  See  also  the 
opinion  of  Judge  MUler,  1  Wall  150  (68  U.  & 
bk.  17,  L.  ed.  578). 

From  eupplemental  bri^for  the  defimdante  im 
atmoer  to  the  brief  ] or  the  complainmfU. 

The  able  and  Ingenious  brief  for  the  plaintiff 
presents  his  casein  the  strongest  and  nsost 
plausible  way  possible.  But  the  premises  (not 
altogether  without  support  In  early  dedsloos 
of  state  courts)  have  long  sinoe  been  decided 
to  be  unsound  by  the  Supreme  Court  of  the 
United  States,  whose  decisions  are  conclusive 
upon  all  questions  of  constitutional  law.  Al- 
though not  stated  In  so  many  words,  the  fun- 
damental proposition  of  the  brief  Is  that  the 
power  of  (congress  extends  only  to  saying  thai 
bridges  may  not  be  built  over  navigable  waters, 
and  that  there  Is  no  power  In  Congress  to  ssv 
what  bridges  nuy  be  erected:  that  every  fed 
eral  statute  on  the  subject,  no  matter  bow 
strong  and  definite  In  expression,  most  be  bekl 
to  express  only  that  Omgress  would  not  ob- 
ject if  the  consent  of  the  State  or  States  taller- 
ested  could  be  obtained.  That  state  courts  were 
in  the  beginning  so  inclined  to  construe  the 
constitutional  provision  In  question  is  as- 
doubledly  true;  this  clearly  appears  by  the  esse 
of  the  fiopU  V.  Beneeelaor  etc  R.  R  0»,  l^ 
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W^d.  118,  cited  for  the  plaintiff.  But  in  this 
case,  as  in  manj  others,  the  tribunal  having 
Jarisdiction  to  finally  determine  all  questions 
■jising  under  the  Constitution  has  disapproved 
of  the  interpretation  which  would  limit  the 
power  of  Congress  merely  to  giving  its  assent 
rabject  to  the  approval  of  the  State.  The  su- 
preme court  has  asserted  for  Congress  the  sole 
power,  and  has  over  and  over  again  declared 
that  any  state  law  obstructing  the  full  and  effi- 
cieni  operation  of  an  Act  of  Congress  is  void, 
^ate  courts  have,  of  course,  accepted  this  in- 
terpretation as  conclusive.  Indeed,  the  court 
of  appeals,  in  the  case  of  this  very  bridge,  has 
declared  the  rule  to  be  settled  as  above  stated 
in  the  following  words: 

**  It  is  also  proper  to  say  that  the  enactment 
by  Congress  during  its  last  session  of  a  bill  au- 
thorizing the  contracting  parties  hereinbefore 
nierred  to,  to  build  a  railroad  bridge  or  via- 
duct across  Arthur  Kill,  has  apparently  re- 
moved any  lend  objection  to  such  a  structure, 
and  rendered  it  quite  certain  that  the  connec- 
tions contracted  for  between  such  parties  will 
be  made  and  the  property  sought  to  be  ob- 
tained by  this  proceeding  devoted  to  the  pur- 
poses alleged  in  the  petition." 

Kothing  could  be  more  explicit  nor  is  the 
decision  in  the  People,  Murphy,  v.  KeUy,  76  N. 
T.  475,  in  conflict  with  what  the  court  here 
say;  for  In  that  case  the  court  say,  referring  to 
tM  power  of  Congress: 

**  What  it  authorizes  may  be  justified  upon 
its  authority;  what  it  forbids  is  necessarily  un- 
lawful "  (at  p.  482). 

In  the  case  of  the  Brooklyn  Bridge,  it  was 
neceasary  to  take  for  its  use  a  large  amount  of 
knd,  far  within  the  limits  of  the  two  cities, 
and  for  that  purpose,  state  legislation  was,  of 
course,  necessary.  An  Act  of  Congress  au- 
thorizing a  bridge  does  not  necessarilv  have 
anything  to  do  with  the  acquisition  of  land  on 
the  shore,  or  of  other  property  necessary  for 
its  construction;  and  it  is  quite  conceivable 
thai  in  the  absence  of  any  general  law  on  the 
•object,  state  legislation  might  be  necessary 
for  its  condemnation;  but  with  that  question 
we  are  not,  at  present,  concerned.  But  if  it 
were  held  that  the  right  of  the  State  to  the 
knd  under  water  was  superior  to  that  of  the 
United  States,  it  would  be  univalent  to  hold- 
ing that  BO  bridse  could  be  built  under  an  Act 
ot  Congress,  and  we  have  seen  that  the  court 
of  appeals  has  decided  in  the  case  of  this  very 
bridge  that  such  an  Act  gives  all  the  authority 
that  Is  required.  If  it  were  not  so,  it  is  obvious 
that  a  State  might  wholly  nullify  the  provis- 
ion of  the  Fedcaral  Constitution  in  question. 

If,  for  example,  a  state  law  is  essential  to 
the  legality  of  the  structure,  a  repeal  of  that 
law,  under  a  power  of  repeal  reserved  as  is 
usual,  would  make  it  unlawful;  and  so  after 
all,  everything  would  depend  upon  the  pleas- 
ure of  the  State  and  the  ever  changing  views 
of  sufiocMive  Legislatures  as  to  the  State's  in- 
terest   This  cannot  be  so. 

The  superior  right  of  Congress  over  the  land 
under  water  is  a  necessary  incident  of  its  con- 
stitutional supremacy,  and  essential  to  its  effi- 
cient exercise.  For  all  the  purposes  of  that 
constitutional  power,  the  State  is  regarded  as 
having  transferred  to  the  Federal  Government, 
for  the  benefit  of  the  people  of  the  United 
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States,  the  interest  which  it  held  in  the  land 
under  water  for  the  benefit  of  the  people  of 
the  State;  and  that  interest,  for  all  Uie  pur- 
poses of  commerce,  is  now  held  by  the  United 
States  upon  a  larger  and  more  comprehensive 
trust  That  is  what  the  court  says  in  South 
CaroUna  v.  Qa,  (brief,  p.  4,  pt.  8). 

The  dissenting  opinion  of  Judge  Field  in 
Bridge  Oo,  v.  U,  8,  is  cited.  But  while  not  al- 
together approving,  he  admits  that  the  ques- 
tion is  settled  for,  he  says:       ' 

"Yet  out  of  this  assertion  of  a  power  to  leg- 
alize a  structure,  which,  without  such  sanc- 
tion, would  be  deemed  an  obstruction  to  navi- 
gation, has  grown  up  the  doctrine  of  an  inde- 
pendent power  in  Congress  to  authorize  the 
construction  of  bridges  over  navigable  streams, 
without  the  permission  of  the  Dtates,  and  to 
control  them  when  constructed." 

In  the  late  case  of  GardweU  v.  Ameriean 
Bridge  Go,  113  U.  S  205  (Bk.  28,  L.  ed.  959)^ 
Judge  Field  delivered  the  opinion  of  the  court, 
and  the  views  expressed  iq  his  dissenting  opin- 
ion in  Bridge  Oo,  v.  United  States,  appear  to 
have  been  modified,  for  he  says,  among  other 
things,  after  referring  to  the  cases  in  which 
the  plenary  and  controlling  power  of  Congresa 
is  asserted:  "We  are  entirely  satisfied  with  the 
soundness  of  the  conclusions  reached."  Again, 
referring  to  the  States,  he  says:  *'And  as  ta 
bridges  over  navigable  streams  this  power  is 
subordinate  to  that  of  Congress,  as  an  Act  of 
the  latter  body  is  by  the  Constitution  made  the 
supreme  law  of  the  land." 

The  opinion  of  the  court,  it  will  be  noticed, 
asserts  the  doctrine  in  the  strongest  way. 

In  South  CaroHna  v  Qa,  98  if.  S.  4  (Bk.  28,. 
L.  ed.  782),  the  court  says: 

"It  is  not,  however,  conceded  that  Conness 
has  no  power  to  order  obstructions  to  be  ptaoed 
in  the  navigable  waters  of  the  United  States. 
♦  *  *  If ,  as  we  have  said,  the  United  States 
have  succeeded  to  the  power  and  rights  of  the 
several  States,  so  far  as  control  over  interstate 
and  foreign  commerce  is  concerned,  this  is  not 
to  be  doubted"  (at  pp.  11,  12). 

In  the  case  of  the  Newport  etc.  Bridge  Co.  v. 
U.  8, 105  U.  S.  479  (Bk.  26.  L.  ed.  1147).  Judge 
Miller,  in  his  opinion  below,  commences  his 
elaborate  discussion  of  this  question  with  the 
following  sentence:  "If  the  determination  of 
the  circumstances  under  which  a  bridge  may 
be  built  over  a  navigable  stream,  or  the  pre- 
senting of  general  rules  for  its  construction 
and  maintenance,  be  a  regulation  of  commerce 
either  with  foreign  Nations  or  among  the 
States,  then  the  enactment  under  considera- 
tion falls  within  the  power  conferred  on  Con- 
gress by  that  clause."  He  then  goes  on  to 
show  that  it  has  been  definitely  settled  that 
Congress  has  this  power. 

1  Woolw.  p.  156. 

But  it  is  said,  on  the  other  side,  that  in 
many  of  these  cases  there  was  also  the  author- 
ity of  the  State  for  doing  that  which  was  con- 
templated. This  is  true,  but  there  is  no  case 
in  which  the  existence  of  that  authoritv  was 
regarded  as  a  factor  of  any  importance  in  the 
decision.  Some  of  the  cases  related  to  struc- 
tures in  waters  wholly  within  one  State,  as  in 
the  case  of  the  JSJaet  Biver  Bridge,  and  of  the 
Beeanaba  Oo,  v.  Ohxeago,  107  U.  S.  678  (Bk.  27. 
L.  ed.  442),  and  in  the  case  of  Oilman  v.  Philadet- 
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phid.  In  all  these  CMee,  rights  of  a  dilTerent 
nature  from  those  under  consideration  were 
essentia]  both  to  create  corporations  with  cor- 
porate power  to  do  what  was  purposed,  and  to 
acquire  property  over  which  Congress  had  no 
control.  For  these  subsidiary  purposes,  there- 
fore, state  legislation  was  essential.  This  is 
well  illustrated  In  the  case  of  the  GHnton 
Bridge,  In  that  instance,  the  respectiTe  State 
Legislatures  professed  to  do  nothing  more 
than  to  create  corporations  capable  of  building 
the  bridge,  and  then  in  express  terms  left  it  to 
Congress  to  dedde  whether  th^  might  buQd 
m  bridge,  and  what  sort  of  a  bridge  It  should 
be.  Another  illustration  of  the  same  principle 
is  to  be  found  in  the  case  of  the  Psnticofa  Td, 
Co,  T.  Wedem  Union  JW.  Oo,  96  U.  8.  1  (Bk. 
iM.  L.  ed.  708). 

In  that  case,  as  in  the  case  before  the  court, 
the  land  required  had  been  obtained  by  pri- 
Tate  purchase,  and  it  was  only  necessary  lo 
find  a  law  which  authorized  the  work.  That 
was  found  in  an  Act  of  Congreu,  and  a  state 
statute  that  stood  in  the  way  of  that  Act  was 
swept  out  of  the  way  and  declared  to  be  roid. 
Ana  we  know  that  in  the  great  leading  case  of 
the  Wheding  Bridge  iM  importance  at  all  was 
attached  to  a  statute  of  Yirffinia  and  no  force 
allowed  to  it;  for  in  spite  of  that  statute,  the 
bridge  was.  In  the  flnt  instance,  declared  to 
be  a  nuisance,  then,  before  that  Judgment  was 
carried  into  execution,  came  the  Act  of  Con- 
gress which  at  once  made  it  a  lawful  structide, 
the  bridffe  obtaining  llr  status,  so  to  speak, 
wholly  from  that  Act 

AgsJn;  whatever  plauslt>Uity  an  argument 
on  the  lines  of  the  plalntiiTs  brief  might  once 
have  had,  or  may  now  have,  in  respect  lo 
waters  wholly  interstate,  disappears  when  ap- 
plied to  nsTigable  waters  constituting  a  boun- 
dary between  two  States.  All  oonstltutlond 
law  is.  from  its  Tery  nature,  exclusive  when 
brought  into  exerdse.  Indeed,  ▼olitlon  which 
is  in  any  wise  dependent  upon  the  will  of  an- 
other is  not  power;  nor  is  there  any  case  in 
which,  under  the  Federal  Constitution,  oo- 
operatJTe  legislation  on  the  part  of  a  State  Is 
necessary  to  communicate  Titallty  and  eiBden- 
cy  to  an  Act  of  Congress.  And  In  a  case 
where,  in  the  absence  of  action  on  the  part  of 
Congreu,  the  State  is  left  free  to  legislate,  the 
tnoment  Congress  does  exercise  iu  superior 
authority,  the  statute  of  the  State  ceases  to  be 
operative;  It  remains  In  aberanoe  or  becomes 
a  nullity.  Therefore,  It  follows,  of  course,  as 
laid  down  In  all  the  authorities,  that  when 
Congress,  acting  within  Its  powers,  declares 
that  a  thing  may  be  done,  the  state  statute  for- 
bidding it  to  be  done  is  simply  roid.  It  will 
be  noticed  that  the  Act  of  Conmss  makes  this 
bridge  part  of  a  post  road,  ana  if  it  were  at  all 
necessary,  this  provision  might  well  be  re- 
ferred to  as  strengthening  the  main  position 
and  argument  for  the  oefendant  But  the 
efficiency  of  the  Aol  upon  the  broad  meral 
principles  alreadr  mentioned  seems  to  oe  too 
clear  to  call  for  farther  discussion. 


O.  /.,  delivered  the  following 
opinion: 

The  oomplainant  is  a  vessel  owner  whose 
business  of  transportation  makes  it  necessary 
for  lilm  to  use  the  narrow  navigable  water 


way  known  as  Arthur  Kill,  which  constltulas 
one  of  the  boundaries  between  the  Btatoa  of 
New  York  and  New  Jersey.  He  has  brought 
this  suit  to  restrain  the  defendants  from  con- 
structing a  railroad  bridge  across  these  naviga- 
ble waters,  which  they  propose  to  bolld  and 
maintain  under  claim  of  authority  conferred 
by  the  Act  of  Congress  of  June  16,  1880.  en- 
titled ''An  Act  to  Authori£e  the  Construction 
of  a  Bridge  across  the  Staten  Island  Sound, 
Known  as  Arthur  Kill,  and  to  Establish  the 
Same  as  a  Post  Road.**  The  case  is  now  bcore 
upon  the  defendants'  demurrer  to  the  bill  of 
complaint,  and  upon  complainant's  motion  for 
an  inlunction  pendente  Ute. 

It  is  not  disputed  that  the  complainant  has  a 
sufficient  staodine  In  a  court  of  equity  to  chal- 
lenge the  right  of  the  defendants  to  build  the 
bridge;  and  the  single  question  to  be  decided  is 
wheUier  they  have  a  le^  right  to  build  the 
bridge.  If  they  liave,lt  is  solely  by  the  effi- 
cacy of  the  Act  of  Congress  as  a  conmtutlonal 
exercise  of  the  power  to  regulate  commeroe 
between  the  several  States. 

The  Legislature  of  New  Jersey,  by  an  Ad 
passed  April  6,  1886,  has  forbidden  the  erec- 
tion of  any  bridge  or  structure  over  any  part 
of  the  navigable  waters  where  the  tide  ebbs 
and  flows,  separating  the  State  from  other 
States,  without  express  permission  given  by 
the  legislature  by  statute  in  tliat  behiuf .  TIm 
Act  was  Passed  after  the  bill  had  been  intro- 
duced in  Congress  authorizing  the  construction 
of  this  bridge,  and  before  it  became  a  law, 
and  was  preceded  by  the  adoption  of  concur* 
rent  resolutions  of  the  Senate  and  House  of 
Assembly  of  Now  Jersev  protesting  against 
anv  action  on  the  part  of  Congress  intended 
to  legalise  the  erection  of  such  a  bridse. 

The  case  thus  presento  the  oonsiuutlonal 

?|uestion  whether  Congress  can  lawfully  eon- 
er  upon  a  private  corporation  the  capacity  to 
occupy  navigable  waters  within  a  State,  and 
appropriate  Uie  soil  under  them,  for  the  pur- 
poses of  interstate  commeroe,  without  the  eoo> 
sent  of  the  State. 

Although  the  Act  of  Congress  esubllsh« 
the  bridge,  when  constructed  as  a  post  road, 
this  is  wholly  an  Incidental  and  an  unneces- 
sary feature  of  the  legislation.  The  Act  docs 
not  purport  to  authorise  the  bridge  In  order  to 
provide  an  additional  post  road;  and  the  pro- 
vision establishing  the  bridge  asapostroadj 
when  built,  was  unnecessary,  because  It  would 
become  such  by  force  of  pre-existing  law. 
Sec  8M4,  R  S.  U.  a 

Neither  does  It  In  terms  purport  to  be  an  ex* 
erdse  of  the  power  to  reguhUe  commeroe  be- 
tween the  States;  but  that  this  is  iU  essential 
character  is  apparent  from  tlie  redtals  wlUoh 
show  that  It  was  designed  to  aiford  a  conneo- 
tion  between  railroads  already  constrocled.  or 
to  be  oonstructed,  on  opposite  sides  of  the 
Sound.  Obviously,  Congress  Intended  to 
plant  the  rl^ts  conferred  on  the  defendants 
upon  the  validity  of  the  Act  as  a  regulation  or 
conuneroe. 

Both  the  language  and  the  history  of  the 
Act  preclude  the  doubt  whether  it  can  be  coo- 
struedas  intended  to  grant  a  privilege  whitt 
is  to  become  operative  when  concurrent  au- 
thority to  build  the  bridge  Is  obtained  fro« 
the  States  of  New  Jersey  and  New  York.    It 
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Ib  illent  ft0  to  any  Bach  condition,  and  this  si- 
lence is  emphatic,  in  view  of  the  provisions 
oontemplating  the  assent  of  the  State  which 
bare  been  inserted  in  all  previous  Acts  of  a 
amQar  character  when  permission  bj  the  State 
had  not  becoi  given  in  advance.  As  it  was 
passed  notwithstandine  the  protest  of  New 
Jersey,  which  was  in  effect  a  declaration  that 
she  woi^d  not  consent,  it  must  be  assumed 
that  Congress  did  not  regard  the  consent  of 
the  State  necessary. 

The  precise  questicgi  to  be  decided  has  never 
been  aojadicated;  and  the  present  Act  is  the 
first  attempt  on  the  part  of  Congress  to  grant 
tudi  a  T^ht  as  is  asserted  by  the  defendants. 

In  the  language  of  the  Supreme  Court  of 
the  United  States  in  MiU&r  v.  Mayor  of  New 
York: 

**The  power  vested  in  Congress  to  regulate 
commerce  with  foreign  Nations,  and  among 
tike  several  States,  includes  the  control  of  the 
navigable  waters  of  the  United  States  so  far 
as  may  be  necessary  to  insure  their  free  navi- 
ntion;  and  by  navigable  waters  of  the  United 
Statea  are  meant  sucn  as  are  navigable  in  fact, 
and  which,  bv  themselves,  or  by  their  connec- 
tion with  other  waters,  form  a  continuous 
channel  for  commerce  with  foreign  countries 
or  among  the  States."  109  U.  S.  895  [Bk.  27, 
L.  ed.  975]. 

Whether  the  waters  are  wholly  within  the 
boundaries  of  a  State,  or,  as  here,  lie  between 
two  States,  is  not  material.  Thev  are  navi- 
nhte  waters  of  the  United  States  if  they  form, 
07  themselves  or  by  uniting  with  others,  a  con- 
tfaiuoos  highway  for  commerce  with  other 
Statea  ot  countries.  The  Daniel  BaU,  10  Wall. 
m  [n  U.  8.  bk.l9,L.  ed.  999];  Becaruiba  etc. 
JSratuporiation  Co.  v.  Chicago,  107  U.  S.  682 
(Bk.  27,  L.  ed.  444.] 

The  power  of  control  over  such  waters  nec- 
tSMrily  includes  the  power  of  deciding  what 
stroctnres  are  impediments  to  commerce;  and, 
W  an  unbroken  line  of  decidons,  it  is  settled 
that  theparamount  authority  regulating  bridges 
that  affect  the  navigation  of  the  navigable 
waters  of  the  United  States  Is  in  Congress. 

So  long  as  this  authority  lies  dormant,  the 
States  mav  authorize  the  erection  of  bridges 
o?er  navigable  waters  within  their  limits, 
n^deh  may  to  some  extent  obstruct  navigation, 
or,  by  concurrent  action,  may  bridge  me  wa- 
ten  ^ring  between  them;  but,  so  soon  as  Con- 
gress intervenes  and  exercises  its  power  of  reg- 
nlaSkm,  what  has  been  done  by  state  author- 
itv  most  give  way  to  the  paramount  authority 
of  Congress.  The  power  of  the  State  ends 
wliere  that  of  the  Nation  begins.  Wilson  v. 
maek  Bird  Creek  Marsh  Oo.  2  Pet.  250  [27  U. 
a  bk.7.  L.  ed.  414];  Pa.  v.  WheeUng  etc.  Bridge 
(h.  18  How.  421  [69  U.  S.  bk.  15,  L.  ed.  4351; 
GifMtn  v.  Philadelphia,  8  WaU.  728  [70  U.  S. 
bk,  18,  li.  ed.  1001;  Mobile  Oo.  v.  KimbaU,  102 
U.  8. 691  [Bk.  26, "li.  ed.  238];  Poundy.  Turck, 
^  0.  a  459  [Bk.  24.  L.  ed.  525]. 

These  decisions,  h<^wever,  fall  short  of  adju- 
dicating the  present  case,  because  they  do  not 
deddemtoms  that  the  power  of  regulation 
exteDda  further  than  is  required  to  preserve  the 
free  and  unobstructed  navigation  of  the  public 
waters.  If  the  power  ends  there,  the  present 
Act  is  nugatory.  That  it  does  end  there  never 
has  been  authoritatively  determined. 
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The  lands  under  the  water  on  the  New  Jer- 
sey side  of  Arthur  EiU  belooe  to  the  State  of 
New  Jersey,  or  to  those  who  have  derived  title 
from  the  State.  The  shores  of  navigable  wat- 
ers, and  the  soil  und^  them,  were  not  granted 
by  the  Constitution  to  the  United  States,  but 
were  reserved  to  the  States  respectively.  Pol- 
lard V.  Hagan,  8  How.  212  [44  U.  S.  bk.  11,  L. 
ed.  565]. 

The  right  of  eminent  domain  over  such  lands» 
for  all  municipal  purposes,  resides  in  the  State 
within  the  boundaries  of  which  they  lie,  and 
within  the  legitimate  limitations  of  this  right 
the  power  of  the  State  to  appropriate  the  shores 
of  navigable  waters,  and  the  lands  under  them, 
is  absolute.  Ormerod  v.  Ifiew  York  etc.  B.  Oo, 
21  Blatchf.  106. 

Expressions  of  opinions  by  learned  jurists 
are  found  in  several  adjudged  cases ,  to  the  effect 
that  Congress  cannot,  under  the  power  of  reg- 
ulating commerce,  authorize  the  erection  of 
bridges  over  navigable  waters  without  the  con- 
sent of  the  State,  or  sanction  an  obstruction  of 
commerce. 

In  People  v.  Bensselaer  etc.  B,  B.  Co.  15 
Wend.  118,  CfUef  Justice  Savage,  after  assert- 
ing that  the  power  to  erect  bridges  over  such 
waters  existed  in  the  State  Legislature  before 
the  adoption  of  the  Federal  Constitution,  says: 

"It  is  not  pretended  that  such  power  has 
been  delegated  to  the  general  government  as  is 
conveyed  under  the  power  to  regulate  com- 
merce and  navigation.  It  remains,  then,  in  the 
State  Legislature,  or  it  exists  nowhere.  It  does 
exist  because  it  has  not  been  surrendered  any 
further  than  such  surrender  may  be  qualifledly 
implied;  that  is,  the  power  to  erect  bridges 
over  navigable  streams  must  be  considered  so 
far  surrendered  as  may  be  necessary  for  a  free 
navigation  upon  those  streams." 

In  People,  Murphy,  v.  KeUy,  76  N.  Y.  475, 
Earl,  (/*.,  says: 

"The  East  River  is  a  public  navigable  water, 
and  to  bridge  it  requires  the  concurrent  author- 
ity of  the  State  of  New  York  and  of  the  United 
States;  of  the  former  by  reason  of  its  rights  in 
the  lands  on  the  shore,  and  under  the  water, 
and  of  its  qualified  sovereignty  over  the  water; 
and  of  the  latter  by  reason  of  the  exclusive 
power  of  Congress  to  r^ulate  commerce,  and 
to  determine  in  its  regulation  thereof  to  what 
extent  navi^ktion  upon  the  water  may  be  ob- 
structed or  interfered  with." 

In  the  Wheeling  Bridge  Case,  Mr.  Justice  Mc- 
Lean, in  considering  whether  Congress  could 
legalize  a  bridge  over  navigable  water  within 
the  jurisdiction  of  any  State  or  States,  uses  this 
language: 

"JBut  this  does  not  necessarily  include  the 
power  to  construct  bridges  which  may  obstruct 
commerce,  but  can  never  increase  its  facilities 
on  a  navigable  water.  Any  power  which  Con- 
gress may  have  in  regard  to  such  a  structure  is 
indirect,  and  results  from  a  commercial  regu- 
lation. It  mav,  under  this  power,  declare  that 
no  bridge  shall  be  built  which  shall  be  an  ob- 
struction to  the  use  of  a  navigable  water.  And 
this,  it  would  seem,  is  as  far  as  the  conunercial 
power  by  Congress  can  be  exercised.  *  *  * 
If,  under  the  commercial  power,  Congress  may 
make  bridges  over  'navigable  waters,  it  would 
be  difficult  to  find  any  limitation  of  such  a 
power.    *  *  *  So  extravagant  and  absorbing 
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The  application  has  not  jet  heen  ^ranted, 
but  it  must  be  assumed  that  the  board  will  do 
its  duty  within  a  reasonable  time,  and  then  the 
riparian  owner  of  the  land  on  which  this  bridge 
is  to  rest  will  own  all  Uiat  the  State  has  to  give 
him  in  the  lands  of  Arthur  Kill  beneath  the 
bridge/ subject  to  the  paramount  rights  of  the 
United  States. 

How  then  can  the  State  now  claim  to  arrest 
this  work  authorized  by  the  United  States,  and 
permitted  by  the  riparian  owner,  by  reason  of 
anything  arising  out  of  the  riparian  laws? 

III.  As  to  the  Consent  of  the  State. 

Not  only  has  no  such  consent  been  given  to 
the  building  of  this  bridee,  but  the  State,  by 
the  Act  of  April  6,  1886,  has  declared  in  a  pre- 
amble "that  it  reserves  to  itself  the  right  to  de- 
termine in  each  case  whether  the  navigable 
boundary  waters  of  this  State  shall  be  crossed 
or  occupied  bv  bridges,  viaducts,  or  other  fixed 
structure,  ana  if  so,  when,  where  and  in  what 
manner;"  and  has  forbidden  any  bridge,  via- 
duct or  filxed  structure  in  any  navigable  waters 
separating  New  Jersey  fromother  States,  with- 
out express  permission  by  statute.  The  only 
exception  in  this  statute,  is,  that  it  shall  not  be 
construed  to  forbid  the  construction  of  docks 
or  wharves.  Both  the  preamble  and  the  body 
of  the  Act  assume  that  New  Jersey  has  the 
power  to  declare  when,  where  and  how  any 
fixed  structure  whatever  shall  be  placed  in  the 
Delaware,  New  York  Bay,  the  Hudson  River 
or  Arthur  Kill.  It  includes  lighthouses,  buoys, 
jetties,  and  indeed  everything  which  can  come 
within  the  meaning  of  the  term  "fixed  struc- 
tures." This  claim  is  asserted  and  this  power 
assumed  in  the  year  1886,  after  the  long  line  of 
decisions  on  the  subject  of  the  power  of  Con- 
gress over  navigable  waters  had  been  made. 

The  position  assumed  by  New  Jersey  in  this 
Act  was  well  known  to  the  Congress  of  the 
United  States  and  fully  considered. 

In  fact  a  concurrent  resolution,  passed  by  the 
House  of  Assembly  Januarv  27,  1886,  and  by 
the  Senate  February  8,  1886,  was  forwarded 
to  the  senators  and  representatives  of  New 
Jersey  for  presentation  to  Congress,  and  they 
were  requested  to  use  their  utmost  endeavors 
to  defeat  the  bill  to  authorize  this  bridge. 
Those  resolutions  made  the  same  claim  as  to 
the  title  of  the  State  in  these  waters,  and  sol- 
emnly protested  that  any  action  of  Congress  to 
authorize  the  bridge  would  be  unconstitutional 
and  the  usurpation  of  a  power  belonging  to 
New  Jersey.  They  asserted  that  the  bridge 
could  only  be  authorized  by  the  States  of  New 
York  and  New  Jersey.  They  alleged  "that 
the  attempt  to  legalize  such  a  bridge  in  advance 
of  its  construction  by  enacting  that  it  shall  be 
a  post  road  is  an  evident  subterfuge  and  should 
be  rejected  as  an  attempt  to  establish  a  pre- 
cedent under  which  all  exclusive  powers  of  the 
States  may  be  set  at  naught." 

And  the  fourth  resolution  declared  "that  in 
aid  of  this  protest  New  Jersey  invoked  the 
sympathy  of  all  her  sister  States  in  the  main- 
tenance of  the  doctrine  of  established  and  ac- 
knowledged state  rights." 

Notwithstanding  these  resolutions  and  the 
Act  of  the  Legislature  subsequently  passed, 
Congress  afterwards  passed  a  law  to  authorize 
the  construction  of  this  bridcc  over  Arthur  Kill 


and  to  establish  it  as  a  post  road  without  re- 
quiring the  consent  of  the  State.  It  undoubt- 
edly considered  the  doctrine  that  consent  of 
the  State  is  not  needed  to  give  power  to  the 
United  States  to  build  any  fixed  structure  in 
and  across  any  of  the  navigable  waters  of  the 
country  for  the  promotion  of  interstate  com- 
merce, was  too  lullv  established  for  further 
discussion  or  legislation. 

More  than  twenty  years  before  It  had  passed 
a  law  authorizibg  such  a  bridge,  anything  in 
the  laws  of  either  of  the  States  between  which 
the  river  ran  to  the  contrary  notwithstanding. 

In  Wallamet  Iron  Bridge  Co.  v.  HaUsh,  19^ 
Fed.  Rep.  847,  Judge  Deady  said,  that  the 
theory  that  Congress  can  only  legislate  con- 
ceming  navinible  waters  so  as  to  limit  or  affect 
the  power  of  each  State  equally,  so  as  to  pre- 
serve its  equal  footing  with  the  others,  waa 
founded  on  a  total  misapprehension  of  the  re- 
lation of  the  national  and  state  governments  to 
the  subject  and  to  one  another.    He  said: 

"For  the  purposes  of  commerce  and  the  ex- 
ercise of  the  power  of  Congress  over  that  sub- 
ject, every  navigable  water  in  the  Union  which, 
of  itself  or  by  means  of  its  connections,  form» 
a  continuous  highway  for  interstate  or  foreiga 
commerce,  is  primarily  the  navigable  water  of 
the  United  States,  over  which  it  has  the  same 
power  for  the  purposes  of  such  commerce  as  if 
it  was  wholly  in  a  Territory  or  the  District  of 
Columbia." 

See  also  Mtss.  etc.  Boom  Co.  v.  Patterson,  98 
U.  S.  408  (Bk.  25,  L.  ed.  306);  People  v.  Hufm- 
phrey,  supra. 

IV.  As  to  Authorizing  a  Foreign  Corpora- 
tion to  Build  a  Bridge. 

This  same  Congress  authorized  thirty-three 
railroad  corporations  to  build  bridges.  Many 
of  these  were  corporations  foreign  to  the  States 
where  the  bridges  were  to  be  built 

Ever  since  the  Telegraph  Act  of  1866,  for- 
eign companies  of  one  State  have  extended 
their  lines  over  the  highwavs  and  post  roads  of 
other  States  under  the  authority  of  that  Act. 

In  the  Pensacda  Case,  supra,  the  corporation 
seeking  to  set  aside  the  excluding  Act  of  the 
State  of  Florida,  was  not  a  corporation  of  that 
State.  In  that  case  the  court,  admitting  the 
general  proposition  that  a  corporation  of  one 
State  exercises  its  business  and  franchises  in 
another  by  comity,  and  that  it  is  strictly  in  the 
power  of  a  State  to  withdraw  .or  refuse  such 
comity,  nevertheless  clearly  manifests  its  view 
that  if  the  subject  matter  of  the  business  or  the 
franchise  supposed  to  be  carried  on  or  enloyed 
by  a  corporation  of  one  State  within  the  limits 
of  another  be  national  in  its  nature,  and  relate 
to  the  commercial  dealinfls  of  the  country  as  a. 
whole,  the  power  of  the  United  States  is  suffi- 
cient to  prevent  the  interference  of  the  State, 
and  Uie  interruption  of  commerce,  through 
motives  of  state  pnde,  jealousy  or  self  Interest. 

Ohirf  JusUoe  Waite  said  that  the  court  was 
aware  that  in  Paul  v.  Virginia,  8  Wall.  168  (7(^ 
U.  S.  bk.  19,  L.  ed.  857),  they  had  held  that  a 
State  might  exclude  a  corporation  of  another 
State  from  its  jurisdiction  and  that  the  corpo- 
rations were  not  within  section  2,  article  4  of 
the  Constitution. 

But  he  added: 

"This  was  not,  however,  the  case  of  a  corpo* 
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ration  engaged  In  interstate  commerce;  and 
enough  was  said  by  the  court  to  show  Ihat,  if 
it  h(3  been,  very  different  questions  would 
haye  been  presented." 

Enough  has  been  said  in  recent  cases  to  show 
that  it  will  neyer  be  held  that  any  State  can  bar 
out  from  its  soil  at  its  will,  or  its  caprice,  any 
corporation  existing  under  the  laws  of  another, 
ana  desiring  to  cross  that  State  for  the  purpose 
of  commerce  with  another. 

^  As  to  What  the  Act  of  Oongress  Means. 

It  is  strongly  insisted  in  the  information  that 
the  Act  does  not  purport  to,  nor  does  it  au- 
thorize and  empower  the  defendants  to  build  a 
bridge,  but  that  its  true  meaning  is  merely  to 
permit  and  to  license  them  to  do  so  when  they 
have  acquired  the  lands  from  the  State  on 
which  they  place  the  pier  and  haye  obtained 
the  consent  of  iSb  State  that  any  bridge  at  all 
shall  be  erected.  It  seems  unnecessary  to  ar- 
gue this  point  There  is  no  hint  of  any  kind 
m  the  Act  that  any  conyeyance  from  the  State 
or  consent  of  the  State  were  deemed  necessary. 

Notwithstanding  the  solemn  protest  of  New 
Jersey  and  the  inyocation  to  her  sister  States 
solemnly  presented  to  Congress,  and  in  spite  of 
the  Act  of  April  6,  1886,  declaring  the  rights 
in  the  nayigable  boundary  which  the  State  had 
rcseryed  to  itself  and  enacting  that  no  fixed 
structure  should  be  built  oyer  it  by  any  person 
or  corporation  without  its  permission  by  stat- 
ute, this  Act  of  Congress  was  passed  after  sey- 
eral  months'  consideration  of  the  action  of  New 
Jersey. 

It  is  by  its  yery  title  an  Act  to  authorize  the 
bridge  and  to  establish  it  as  a  post  road.  It  de- 
clares that  its  construction  shall  be  lawful,  pro- 
Tided  the  work  is  done  as  prescribed  in  the 
statute  and  approyed  by  the  secretary  of  war. 
It  declares  that  when  that  approyal  is  obtained, 
the  companies  or  either  of  them  may  proceed 
to  build  it.  Nowhere  in  the  Act  is  there  a 
suggestion  of  any  other  condition  or  limitation, 
nor  any  hint  that  the  protests  of  the  State,  so 
urgently  made,  were  to  be  considered,  or  any- 
thing to  be  done  in  pursuance  of  such  protests 
as  a  preliminary  to  the  work. 

The  Act  of  Congress  rests  upon  the  para- 
mount power  of  the  United  States  oyer  the 
subject,  and  upon  that  basis  the  defendants 
stand. 

It  is  to  be  observed  that  this  is  not  the  first 
time  that  New  Jersey  has  attempted,  through 
its  courts,  to  put  a  stop  to  the  work  of  the  F^- 
eral  Ooyemment  in  the  bed  of  its  nayigable 
waters. 

Although  such  work  has  been  eagerly  in 
▼ited  in  the  Passaic,  the  Raritan,  Cheesequakes 
Creek  and  Arthur  Kill  itself— yet  in  1»95  the 
same  Attomey-Greneral  filed  an  information  in 
the  court  of  chancery  to  restrain  the  agents  of 
the  United  States  from  work  in  the  bc^  of  the 
Delaware,  on  the  Camden  shore. 

It  made  the  same  assumptions  of  jura  regot- 
Ua  regularly  acquired  by  the  State,  and  of 
oyster  and  riparian  laws  passed  and  acted  upon. 

It  alleged  the  same  invasion  of  state  rights, 
on  a  more  ruinous  scale.  It  charged  the  act- 
ual taking  of  the  shores  to  high  water  mark 
"between  Petty's  Island — Jersey  soil — and  the 
Camden  shore  for  the  purpose  of  a  dyke,  stop- 
ping the  entire  eastern  channel,  to  the  injury  of 

Xktkb  S. 


health,  the  destruction  of  the  navigation  inter- 
ests of  Jersey  Creek,  and  the  ruin  of  the  Cam- 
den water  supply. 

The  injunction  was  granted,  as  in  this  case, 
but  upon  an  answer  simply  saying  that  the 
work  was  going  on  under  Uie  authority  of  a 
few  lines  in  an  appropriation  bill  for  the  im- 
provement of  the  Delaware,  and  on  the  re- 
moval of  the  cause  to  this  court,  Judges  Mc 
Kennan  and  Nixon  promptly  dissolved  the  in- 
junction, and  the  work  went  on. 

This  court  thought  it  unnecessary  to  write 
an  opinion,  and  the  case  is  not  reported. 

Finally,  This  very  case  has  been  decided  by 
Judge  Wallace  in  the  Southern  District  of  New 
York  in  the  case  of  Becker  v.  The  Baltimore  dh 
New  York  BaUroad  Go,  and  the  Staten  Island 
Bapid  Transit  BaUroad  Cd,,  two  of  the  defend- 
ants in  this  cause,  80  Fed.  Rep.  728,  poet, — 

The  bill  was  for  an  injunction  to  restrain 
the  building  of  this  bridge.  It  alleged  that 
the  defendants  were  alx>ut  to  build  the 
bridge  under  the  Act  of  Congress  and  with 
the  approval  of  the  secretary  of  war.  That 
the  construction  of  the  bridge  would  greatly 
injure  navigation.  That  the  Legislature  of 
New  Jersey,  January,  1886,  passed  a  concur- 
rent resolution  against  it,  and  that  on  the 
6th  of  April,  1886.  in  order  more  effectu- 
ally to  prevent  it,  the  Legislature  passed  a  law 
requiring  express  permiuion.  That  the  State 
had  granted  no  such  permission  and  also  that 
no  such  permission  had  been  granted  by  the 
State  of  New  York.  A  copy  of  the  Act  of 
Congress,  the  concurrent  resolution  of  the  Leg- 
islature and  the  Act  of  April  6, 1886,  was  ap- 
pended to  the  bill.  The  motion  for  injunction 
was  argued  upon  a  demurrer  to  the  bill. 
Judge  Wallace  discussed  the  subject  fully,  cit- 
ing the  most  important  cases  and  denied  the 
injunction. 

it  is  insisted,  therefore,  that  the  injunction 
which  is  now  arresting  this  work,  undertaken 
under  Uie  authority  of  the  United  States, 
ought  to  be  dissolved  so  that  it  can  go  on  with- 
out delay. 

BradlesTt  O,  J,,  delivered  the  opinion  of 
the  court: 

This  case  was  commenced  by  information 
filed  by  the  Attorney-General  of  New  Jersey  in 
the  Court  of  Chancery  of  that  State,  praying 
for  an  injunction  to  restrain  the  defendants 
from  erecting  a  bridge  across  Arthur  Kill,  be- 
tween New  Jersey  and  Staten  island  in  the 
State  of  New  York,  upon  the  lands  of  the  State 
situated  on  the  shore  and  under  the  waters  of 
said  Kill. 

The  chancellor  granted  a  preliminary  injunc- 
tion upon  the  bill  and  affidavits.  The  defend- 
ants have  removed  the  case  to  this  court,  as  one 
arising  under  the  Constitution  and  laws  of  the 
United  States,  and  have  filed  an  answer. 

Motion  was  then  made  to  dissolve  the  in- 
junction; but  after  argument,  the  parties  stip- 
ulated to  submit  the  case  as  upon  final  hearing 
on  bill  and  answer.  There  are  no  controverted 
facts  in  the  case 

The  Staten  Island  Rapid  Transit  Railroad 
Company,  a  corporation  of  New  York,  one  of 
the  aefendants,  claims  the  light  to  build  the 
bridge  in  question,  and  to  occupy  the  lands  un- 
der water,  necessary  for  the  support  of  its  piers. 
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under  an  Act  of  Congress,  approved  June  16, 
1886.  entitled  "An  Act  to  Authorize  the  Con- 
Btruclion  of  a  Bridge  Across  the  Staten  Island 
Sound,  Known  as  Arthur  Kill,  and  to  Estab- 
lish the  Same  as  a  Post  Road." 

This  Act  declares;  '*Sec.  1.  That  it  shall  be 
lawful  for  the  Staten  Island  Rapid  Transit 
Railroad  Company,  a  corporation  existing  un- 
der the  laws  of  the  State  of  New  York,  and 
the  Baltimore  and  New  York  Railroad  Com- 
pany, a  corporation  existing  under  the  laws  of 
the  State  of  New  Jersey,  or  either  of  said  com- 
panies, to  build  and  maintain  a  bridge  across 
the  Staten  Island  Sound,  or  Arthur  Kill,  from 
New  Jersey  to  Richmond  County,  New  York, 
for  the  passage  of  railroad  trains,  engines,  and 
cars  thereon,  and  to  lay  on  and  over  said  bridge 
railway  tracks  for  the  more  perfect  connection 
of  any  railroads  that  are  or  shall  be  constructed 
to  the  said  sound  at  or  opposite  said  point;  and 
in  a  case  of  any  litigation  poncerning  any  al- 
leged obstruction  to  the  free  nayigatlon  of  said 
sound  on  account  of  said  bridge,  the  cause 
may  be  tried  before  the  Circuit  Court  of  the 
United  States  of  either  of  said  States  in  which 
any  portion  of  said  obstruction  or  bridge 
touches;  and  that  all  railway  companies  desir- 
ing to  use  the  said  bridge  shall  have  and  be  en- 
titled to  equal  rights  and  privileges  in  the  pas- 
sage over  the  same,  and  in  the  use  of  the  ma- 
chinery and  fixtures  thereof  and  of  all  the  ap- 
proaches thereto,f  or  a  reasonable  compensation 
to  be  paid  to  the  owners  of  said  bridge,  under 
and  upon  such  terms  and  conditions  as  shall 
be  prescribed  by  the  secretary  of  war  upon 
hearing  the  allegations  and  proofs  of  the  par- 
ties in  case  they  shall  not  agree. 

"Sec.  3.  That  said  bridge  shall  be  construct- 
ed as  a  pivot  draw  bridge,  with  a  draw  over 
the  main  channel  of  the  sound  at  an  accessible 
and  navigable  point,  and  with  spans  of  not  less 
than  200  feet  In  length  in  the  clear  on  each  side 
of  the  central  or  pivot  pier  of  the  draw;  and 
said  spans  shall  not  be  less  than  thirtv-two  feet 
above  mean  low  water  mark  measuring  to  Uie 
lowest  member  of  the  bridge  superstructure: 
And  Provided  also.  That  said  draw  shall  be 
opened  promptly,  upon  reasonable  signal,  ex- 
cept when  trains  are  passing  over  the  said 
bridge,  for  the  passage  of  the  ooats  whose  con- 
struction shall  not  be  such  as  to  admit  of  their 
passage  under  the  draw  of  said  bridge  when 
closed;  but  in  no  case  shall  unnecessary  delay 
occur  in  opening  the  said  draw  after  the  passage 
of  trains;  and  the  said  company  or  corporation 
shall  maintain,  at  its  own  expense,  from  sunset 
to  sunrise,  such  lights  or  other  signals,  on  said 
bridge,  as  the  light  house  board  shall  prescribe. 

"Sec.  8.  That  any  bridge  constructed  un- 
der this  Act  and  according  to  its  limitations 
shall  be  a  lawful  structure,  and  shall  be  recog- 
nized and  known  as  a  post  route,  upon  which 
also  no  higher  charge  shall  be  made  for  the 
transmission  over  the  same  of  the  mails,  the 
troops,  and  the  munitions  of  war  of  the  United 
States,  than  the  rate  per  mile  paid  for  their 
transportation  over  the  railroads  or  public 
highways  leading  to  said  bridge;  and  the 
United  States  shdl  have  the  right  of  way  for 
postid  telegraph  purposes  across  said  bridge. 

"Sec.  4.  That  the  plan  and  location  of  said 
bridge,  with  a  detailed  map  of  the  sound  at 


the  proposed  site  of  the  bridge,  and  near  there- 
to, exhibiting  the  depths  and  currents,  shall  be 
submitted  to  the  secretary  of  war  for  his  ap- 
proval, and  until  he  approve  the  plan  and  lo- 
cation of  said  bridge  it  shall  not  be  built;  but 
upon  the  approval  of  said  plan  by  the  secretary 
of  war,  the  said  companies,  or  either  of  them, 
may  proceed  to  the  erection  of  said  bridge  in 
conformity  with  said  approved  plan;  and 
should  any  change  be  made  in  the  plan  of  said 
bridge  dunng  the  progress  of  the  work  thereon, 
such  change  shall  be  subject  likewise  to  the 
approval  of  the  secretary  of  war.  If  the  sec- 
retary of  war  shall  at  any  time  deem  any 
change  or  alteration  necessary  in  the  said 
bridge,  so  that  the  same  shall  not  obstruct  nav- 
igation, or  if  he  shall  think  the  removal  of  the 
whole  structure  necessary,  the  alteration  so 
required  or  the  removal  or  thQ^whole  structure, 
shall  be  made  at  the  expense  of  the  parties  own- 
ing said  bridge;  and  if  said  bridge  shall  not  be 
finished  withm  two  years  from  the  passage  of 
this  Act,  the  rights  and  privileges  hereby 
granted  shall  determine  and  cease. 

"Sec.  6.  That  the  right  to  alter,  amend,  or 
repeal  this  Act  is  hereby  expressly  reserved." 

The  said  Staten  Island  Rapid  Transit  Rail- 
road Company  proposes  to  build  a  bridge 
across  Arthur  Kill,  under  and  in  conformity 
with  this  Act.  to  connect  its  own  road  on  Sta- 
ten Island  with  another  railroad  through  and 
across  the  State  of  New  Jersey  for  the  purposes 
of  interstate  transportation;  and  in  pursuance 
of  that  design,  has  adopted  a  site  for  the  loca- 
tion of  the  bridge,  from  a  certain  point  in  the 
City  of  Elizabeth  to  Staten  Island;  and  has 
caused  the  plan  and  location  of  said  bridge, 
with  a  detailed  map  of  the  sound  at  and  near 
the  same  (as  required  by  the  Act)  to  be  sub- 
mitted to  the  secretary  of  war,  who  has  ap- 
proved the  same. 

The  Company,  by  its  engineers  and  contract- 
ors (who  are  made  codefendants  in  the  case), 
proceeded  to  make  preparations  for  laying  the 
piers  and  erecting  the  bridge  according  to  the 
plan  thus  approved.  Thereupon  Uie  Attorney* 
General  of  New  Jersey,  deeining  the  properly 
rights  and  sovereiffnty  of  the  State  in  danger 
or  violation  from  the  erection  of  the  proposed 
bridge,  filed  the  present  information  to  prevent 
it. 

The  information  states  the  ordinary  doctrine, 
that  the  State  is  owner  of  the  shore  and  land 
under  water  of  all  navigable  streams  and  arms 
of  the  sea  within  its  borders;  that  this  owner- 
ship was  a  part  of  the^'ura  regaUa  of  the  King 
of  Great  Britain,  by  virtue  of  which  he  was 
seised  and  possessed  of  an  estate  in  fee  simple 
absolute  in  said  lands;  and  that,  at  the  Revo- 
lution, the  State,  in  its  sovereign  capacity,  suc- 
ceeded to  the  rights  of  the  (>own;  and  that 
this  right  of  supreme  dominion  had  never  been 
ceded  or  surrendered  to  the  United  States;  and 
that  without  such  cession  or  surrender  the 
United  States  could  not  take  possession  of  such 
l&nds,  or  authorize  other  parties  to  do  80,  ex- 
cept by  makinff  'compensation  therefor  as 
provided  in  the  Fifth  Ajnendment  to  the  Oon- 
stitution;  and  that  at  the  place  of  location  of 
the  proposed  bridge  this  ownership  of  the  soil 
on  the  part  of  the  State  extended  from  ordi* 
nary  high  water  mark  to  the  center  line  of  the 
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flound»  being  the  boundary  line  between 
New  Jersey  and  New  York,  as  settled  by 
agreement  in  1888,  and  confirmed  by  Act  of 
Congress,  June  28,  1884. 

The  information  further  states  that  this  own- 
ership on  the  part  of  the  State  has  been  prac- 
tically exercised  by  it  for  more  than  a  century 
past,  by  regulating  the  enjoyment  and  dispo- 
sition of  the  lands  under  the  navigable  waters 
within  its  limits,  passing  laws  for  me  preserva- 
tion and  protection  of  the  oyster  fisheries  there- 
in, and  authorizing  the  construction  of  wharves, 
with  solid  filling,  to  certain  prescribed  limits 
beyond  low  water  mark;  and  that  for  these 
privileges,  the  grantees  are  required  to  pay  and 
have  paid  a  certain  compensation  to  the  State. 
It  is  contended  by  the  informant  that  the  Act  of 
Congress  cannot  be  construed  as  intending  to 
eive  any  authority  to  take  any  portion  of  said 
lands  without  compensation;  and  that  said 
Act  must  be  construed  as  a  mere  license  or  per- 
mission to  erect  the  proposed  bridge,  so  far  as 
Congress,  the  conservator  of  navigation,  is  con- 
cerned, leaving  the  Companies  to  obtain  from 
the  State  the  usual  authority  to  build  the 
bridge  on  the  territory  and  lands  of  the  State; 
but  mat  if  the  Act  should  be  construed  as  giving 
authority  to  erect  the  bridge  without  the  con- 
sent of  the  State  and  without  compensa- 
tion for  taking  its  lands  therefor,  then  it  Is 
violative  of  the  Constitution  of  the  United 
States — not  only  for  authorizing  the  lands  of 
the  State  to  be  taken  without  compensation, 
but  for  enlarging  the  powers  of  a  corporation 
created  by  the  State  itself  (if  the  bridge  should 
be  built  by  the  Baltimore  and  New  York  Rail- 
road Company)  and  authorizing  it  to  do  what, 
by  its  own  charter  and  other  laws  of  the  State, 
it  is  prohibited  from  doing. 

The  information  further  contends  that  the 
other  corporation  defendant,  the  Staten  Island 
Rapid  Transit  Company,  is  not  a  corporation 
of  New  Jersey,  and  has  no  authority  from  the 
State  to  exercise  any  corporate  franchises 
therein,  and  cannot  lawfully  do  so,  except  by 
the  comity  of  the  State,  which  has  not  been 
accorded  to  it;  that  instead  of  any  such  comity 
having  been  exercised,  the  said  Company  m 
expressly  prohibited  from  exercising  any  such 

Sowers  or  franchises  as  that  of  buUdinff  said 
ridge,  by  an  Act  of  the  Legislature  of  New 
Jersey,  passed  April  6,  1886,  which  prohibits 
any  person  or  corporation  from  erecting  any 
bridge,  viaduct  or  fixed  structure  over  or  in 
any  part  of  the  navigable  waters  where  the  tide 
ebbs  and  fiows,  and  separating  said  State  from 
other  States,  without  permission  of  the  Legis- 
lature of  New  Jersey  first  given  by  statute  for 
that  purpose;  and  that  no  such  permission  has 
ever  oeen  asked  or  given. 

The  answer  of  the  defendants  does  not  ad- 
vance any  material  new  facts,  except  to  state 
that  the  Baltimore  and  New  York  Railroad 
Company  has  nothing  to  do  with  the  proposed 
buil(ung  of  the  bridge,  and  that  the  Staten 
Island  Rapid  Transit  Railroad  Company  pro- 
pcwee  to  build  it  as  a  connecting  link  in  a  line 
of  railroad  extending  from  the  Bay  of  New 
York  across  the  toil  of  the  States  of  New  York, 
New  Jersey,  Pennsylvania  and  other  States 
as  an  instrument  of  conunerce  among  the  States ; 
and  claims  the  right  to  do  so  under  the  Act  of 
Congress  b^ore  cited. 

lirraB  S. 


The  first  question  to  be  examined  is  the  true 
construction  of  the  Act  of  Congress  on  which 
the  case  arises, — ^the  informant  contending  that 
it  is  merely  permissorv  in  its  character,  and 
the  defendants,  that  it  gives  authority  and 
power  to  build  a  bridge,  without  reference  to 
any  authority  from  the  State.  This  question 
need  not  detain  us  long.  The  words  of  the 
Act  are  broad  enough  to  confer  the  authority, 
if  Congress  had  power  to  confer  it.  The  lan- 
guage is,  "It  shall  be  lawful  for  the  Staten 
Island  Rapid  Transit  Railroad  Company,  etc., 
to  build  and  maintain  a  bridge  across  the  Staten 
Island  Sound  or  Arthur  Kill."  This  is  the  ordi- 
nary language  used  for  conferring  authority. 
Had  the  State  Legislature  passed  a  law  in  these 
terms,  there  coula  not  be  a  doubt  of  its  suffi- 
ciency to  give  authority.  And  there  are  ex- 
pressions in  the  Act  which  imply  that  plenary 
authority  was  intended  to  be  given.  The  mi- 
nute directions  laid  down  as  to  the  manner  of 
construction  and  use  of  the  bridge  imply  this. 
The  third  section  declares  "that  any  bridge 
constructed  under  this  Act  and  according  to 
its  limitations  shall  be  a  lawful  structure,"  etc. 
implying  that  the  construction  of  the  bridge, 
when  built,  would  be  under  the  Act. 

If  Congress  had  no  power  to  authorize  the 
construction  of  the  bridge,  independent  of 
state  legislation,  the  Act  would,  of  course,  be 
properly  construed  as  permissory  in  its  char- 
acter, auxiliary  to,  or  confirmatory  of  state 
legislation  which  might  be  adopted  for  the 
purpose  of  authorizing  such  a  bridge. 

In  other  words,  the  Act,  within  me  scope  of 
its  terms,  may  have  such  effect  given  to  it  as 
comports  wim  the  power  of  the  legislative 
body  which  enacted  it;  Just  as  a  deed  of  con- 
veyance may  operate  as  a  grant,  a  bargain  and 
sale,  a  release  or  a  confirmation,  according  to  the 
interest  of  the  grantor,  on  the  one  hand, 
and  of  the  grantee  on  the  other. 

The  true  construction  of  the  Act,  therefore, 
depends  on  the  power  of  Congress,  which  will 
be  examined  hereafter. 

Another  question  of  a  preliminary  character 
relates  to  the  capacity  and  riffht  of  the  defend- 
ant, the  Staten  Island  Rapid  Transit  Railroad 
Company,  to  perform  any  acts  and  transact 
any  business  as  a  corporation  in  New  Jersey. 

it  is  argued  that  corporations,  as  such,  have 
no  legal  existence  outside  of  the  State  by 
whose  laws  they  are  created,  and  cannot  trans- 
act business  in  another  State  except  by  the 
comity  of  its  laws,  which  is  not  accorded  in 
the  present  case. 

This  doctrine  is  subject  to  much  qualifica- 
tion. The  habits  of  business  have  so  changed 
since  the  decision  in  the  case  of  Bank  of  Au- 
gusta v.  Earle,  18  Pet.  619  [88  U.  S.  bk.  10,  L. 
ed.  274],  and  corporate  organizations  have 
been  found  so  convenient,  especially  as 
avoiding  a  dissolution  at  every  change  of 
membership,  that  a  large  part  of  the  busi- 
ness of  the  country  has  come  to  be  trans- 
acted by  their  instrumentality,  while  their 
most  objectionable  feature — the  nonliability  of 
corporators^-has  in  most  instances  been  abro- 
gated in  whole  or  in  part;  and  to  deny  their 
admission  from  one  State  to  another  in  ordi- 
nary cases,  at  the  present  day,  would  go  far  to 
neutralize  that  provision  in  the  fourth  article 
of  the  Constitution  which  secures  to  the  citi- 
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zens  of  one  State  all  the  privileges  and  immu- 
nities of  citizens  in  another,  and  that  provision 
of  the  Fourteenth  Amendment,  which  secures 
to  all  persons  the  equal  protection  of  the  laws. 
So  stronglv  is  this  felt  that  in  the  recent  case 
of  Santa  Otara  County  r,  Soutlwm  PoGifio  R. 
R.  Co.  118  U.  8. 394-396  [Bk.  80,  L.  ed.  118], 
the  doctrine  that  corporations  are  not  citizens 
or  persons  within  the  protective  language  of 
the  Constitution,  was  unanimously  disap- 
proved, and  the  court  expressly  held  that  they 
are  entitled,  as  well  as  individuals,  to  the  equal 
protection  of  the  laws  under  the  Fourteenth 
Amendment  of  the  Constitution. 

It  is  undoubtedly  just  and  proper  that  for- 
eign corporations  should  be  suject  to  the  legiti- 
mate police  regulations  of  the  State  and  should 
have,  if  required,  an  agent  in  the  State  to  ac- 
cept service  of  process  when  sued  for  acts 
done  or  contracts  made  therein.  In  reference 
to  some  branches  of  business,  like  those  of 
banking  and  insurance,  which  affect  the  peo- 
ple at  large,  they  may  also  be  subject  to  more 
stringent  regulations  for  the  security  of  the 
public,  and  may  be  even  prohibited  from  pur 
suing  them  except  on  such  terms  and  condi- 
tions, not  unlawful  in  themselves,  as  the  State 
chooses  to  impose. 

But  in  the  pursuit  of  business  authorized  by 
the  Gk)vemment  of  the  United  States,  and  un- 
der its  protection,  the  corporations  of  other 
States  cannot  be  prohibitea  or  obstructed  by 
any  State.  If  Coneress  should  employ  a  cor- 
poration of  shipbuilders  to  construct  a  man-of- 
war,  they  would  have  the  right  to  purchase 
the  necessary  timber  and  iron  in  any  State  of 
the  Union;  and  in  carrying  on  foreign  and  in- 
terstate commerce,  corporations,  equally  with 
individuals,  are  within  the  protection  of  the 
commercial  power  of  Concress,  and  cannot  be 
molested  in  another  State  oy  state  burdens  or 
impediments. 

This  was  held  and  decided  in  the  case  of 
GUmeester  Ferry  Co.  v.  Fonmyhania,  114  U.  S. 
204  [Bk.  29,  L.  ed.  162,  anU,  882],  and  af- 
firmea  in  the  recent  case  of  Philadelphia  8.  8, 
Co.  V.  Pennsylvania,  122  U.  S.  [Bk.  80.  — . 
ante,  8081;  and  although  the  decision  in  Pau^ 
V.  Virginia,  8  Wall.  168  [75  U.  S.  bk.  19.  L.  ed. 
867],  conformed  to  the  doctrine  of  Batik  of 
Augusta  v.  EJwrle,  the  following  striking  lan- 
guage was  used  by  the  court  to  wit:  "At  the 
time  of  the  formation  of  the  Constitution,  a 
large  part  of  the  commerce  of  the  world  was 
carried  on  by  corporations.  The  East  India 
Company,  the  Hudson's  Bay  Company,  the 
Hamburgh  Company,  the  Levant  Company, 
and  the  Virginia  Company,  may  be  named 
among  the  many  corporations  then  in  exist- 
ence, which  acquired,  from  the  extent  of  their 
operations,  celebrity  throughout  the  commer- 
cial world.  This  state  of  facts  forbids  the 
supposition  that  it  was  intended  in  the  grant 
of  power  to  Congress,  to  exclude  from  its  con- 
trol the  commerce  of  corporations.  The  lan- 
guage of  the  grant  makes  no  reference  to  the 
instrumentalities  by  which  commerce  may  be 
carried  on;  it  is  general  and  includes  alike 
commerce  bv  individuals,  partnerships,  asso- 
ciations and  corporations."'  We  may  fairly 
supplement  this  language  by  adding  that  when 
the  Constitution  was  adopted,  itcomd  not  have 
been  supposed  that  the  regulations  of  com- 


merce to  be  made  by  Congress,  inight  beof  no 
avail  to  commercial  corporations,  or  at  least 
might  be  rendered  nu^tory  with  regard  to 
them,  in  consequence  of  state  restrictions  upon 
their  power  to  act  as  corporations  in  any  other 
State  than  that  of  their  origin. 

At  all  events,  if  Congress,  in  the  execution 
of  its  powers,  chooses  to  employ  the  interven- 
tion of  a  proper  corporation,  whether  of  the 
State  or  out  of  the  State,  we  see  no  reason 
why  it  should  not  do  so. 

There  is  nothing  in  the  Constitution  to  pre- 
vent it  from  making  contracts  with,  or  con- 
ferring powers  upon,  state  corporations  for 
carrying  out  its  own  legitimate  purposes. 

What  right  of  the  State  would  be  invaded? 
The  corporations  thus  employed  or  empow- 
ered, in  executing  the  will  of  Confess,  could 
do  nothing  which  the  State  could  rightfully 
oppose  or  object  to.  It  may  be  added  that  no 
state  corporation  more  suitable  than  the  de- 
fendant could  be  empowered  to  build  the 
bridge  in  question  in  this  case,  since  one  half 
of  the  bridge  is  in  the  State  of  New  Tork,aod 
the  railroad  of  the  defendant  is  to  connect 
with  it  on  the  New  York  side. 

In  our  judgment,  if  Congress  itself  has  the 
power  to  construct  a  bridge  across  a  navigable 
stream  for  the  furtherance  of  commerce  among 
the  States,  it  may  authorize  the  same  to  be 
done  by  agents,  whether  individuals  or  a  cor> 
poration  created  by  itself,  or  a  state  corpora- 
tion already  existing  and  concerned  in  the  en- 
terprise. The  objection  that  Conmss  cannot 
confer  powers  on  a  state  corporaUon  is  unten- 
able, it  has  used  their  agency  for  canying  on 
its  own  purposes  from  an  early  period.  It 
adopted  as  post  roads  the  turnpikes  belonging 
to  the  'various  turnpike  corporations  of  the 
country  as  far  back  as  such  corporations  were 
known,  and  subjected  them  to  burdens  and  ac- 
corded to  them  privileges  arising  out  of  that 
relation.  It  continued  the  same  system  with 
regard  to  canals  and  railroads  when  these 
modes  of  transportation  came  into  existence. 
Nearly  half  a  century  ago,  it  constituted  every 
railroad  built  or  to  be  built  in  the  United 
States,  a  post  route.  This,  of  course,  involved 
duties  and  conferred  privileges  and  powers  not 
contained  in  their  original  charter.  In  1866, 
Congress  authorized  every  steam  railroad  com- 
pany in  the  United  States  to  carry  passengers 
and  goods  on  their  way  from  one  State  to  an- 
other, and  to  receive  compensation  therefor, 
and  to  connect  with  roads  of  other  States,  so  as 
to  form  continuous  lines  for  the  transportation 
of  the  same  to  the  place  of  destination.  The 
powers  thus  conferred  were  independent  of 
the  powers  conferred  by  the  charter  of  any  rail- 
road company.  Surely  these  Acts  of  Congress 
cannot  be  condenmed  as  unconstitutional  exer- 
tions of  power. 

In  the  present  case  the  corporate  oapaci^ 
of  the  Staten  Island  Rapid  Transit  Railroad 
Company  is  admitted  by  making  it  a  defend- 
ant It  IS  not  excluded  from  the  State  by  any 
want  of  comity  in  the  laws  of  the  State.  Its 
alleged  want  of  power  under  those  laws  to 
build  the  bridge  in  question  does  not  arise 
from  anything  peculiar  to  it  as  a  forein  cor- 
poration, but  from  the  general  prohibition  of 
the  State  Law  of  April  6,  1886,  whidi  is  i^ 
plicable  to  all  persons  and  oorporatioos.  and 
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declares  "that  no  bridge,  viaduct  or  fixed 
-structure  shall  be  erected  by  any  person  or 
'Corporation  over  or  in  any  part  oi  the  navig- 
4ible  waters  separating  this  State  from  other 
States  where  the  tide  ebbs  and  flows,  without 
^express  permission  of  the  Legislature  of  this 
State  given  bv  statute  for  that  purpose."  This 
prohibition,  in  its  broadest  sense,  inhibits  the 
erection  of  such  a  bridge  as  is  described  there- 
in, by  Congress  itself,  or  (which  is  the  same 
thing)  by  any  person  or  corporation  acting  un- 
-der  the  authority  of  Congress,  and,  of  course, 
is  to  that  extent  void,  if  Congress  has  power 
to  erect  such  a  bridge.  But  if  it  is  not  to  be 
taken  in  this  broad  sense,  but  as  subject  to  the 
condition  in  law  of  being  inoperative  as  against 
the  paramount  power  of  Congress,  then  the 
authoritv  of  the  defendant  is  unaffected  by  it, 
inasmuch  as  the  defendant  has  express  power 
from  Congress  to  build  the  bridge.  So  that 
we  are  brought  back  to  the  question  of  the 
power  of  Congress  to  build  the  bridge,  and 
whether  that  power  id  independent  of  Uie  con- 
sent and  concurrence  of  the  State  government. 
And,  in  our  judgment,  this  question  must  be 
answered  in  the  affirmative. 

The  power  to  regulate  commerce  in  the  sev- 
-eral  States  is  given  by  the  Constitution  in  the 
most  general  and  absolute  terms.  The  "pow- 
«r  to  regulate,"  as  applied  to  a  government 
has  a  most  extensive  application.  With  regard 
to  commerce  it  has  been  expressly  held  that  it 
is  not  confined  to  commercial  transactions,  but 
-extends  to  seamen,  ships,  navigation  and  the 
appliances  and  facilities  of  commerce.  And  it 
must  extend  to  these  or  it  cannot  embrace  the 
whole  subject.  Under  this  power  the  navigation 
of  rivers  and  harbors  has  been  opened  and  im- 
proved; and  we  have  no  doubt  that  canals  and 
water  ways  may  be  opened  to  connect  navig- 
able bays,  harbors  and  rivers  with  each  other 
•or  with  the  interior  of  the  country. 

Xor  haye  we  any  doubt  that,  under  the  same 
power,  the  means  of  commercial  communica- 
tion by  land  as  well  as  by  water  may  be  op- 
•ened  up  by  Congress  between  different  States, 
whenever  it  shall  see  fit  to  do  so,  either  on  fail- 
ure of  the  States  to  provide  such  communica- 
tion or  whenever,  in  the  opinion  of  Congress, 
increased  facilities  of  communication  ought  to 
oxist. 

Hitherto,  it  is  true,  the  means  of  commercial 
communication  have  been  supplied  either  by 
nature  in  the  navigable  waters  of  the  country  or 
by  the  States  in  the  construction  of  roads,  canals 
and  railroads  so  that  the  functions  of  Congress 
bave  not  been  lai]gely  called  into  exercise  un- 
der this  branch  oi  Its  jurisdiction  and  power, 
•except  in  the  improvement  of  rivers  and  har- 
bors and  the  licensing  of  bridges  across  navi- 
gable streams. 

But  this  is  no  proof  that  its  power  does  not 
-extend  to  the  whole  subject  in  all  its  possible 
reauirements. 

Indeed  it  has  been  put  forth  In  several  not- 
able instances  which  stand  as  strong  arguments 
of  practical  construction  given  to  the  Consti- 
tution by  the  legislative  department  of  the  gov- 
•omment. 

The  Cumberland  or  National  Road  \b  one 
Instance  of  a  grand  thoroughfare  projected  by 
Oonfress  and  extending  from  the  Potomac  to 
the  Mississippi.  After  being  nearly  completed^ 
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it  was  surrendered  to  the  several  States  within 
which  it  was  situated.  The  system  o|  Pacific 
Railroads  presents  several  instances  of  rail- 
roads constructed  through  or  into  different 
States,  as  Iowa,  Kansas  and  California.  The 
main  stem  of  the  Union  Pacific  commences 
at  Council  Bluffs,  in  Iowa,  and  crosses  the 
Missouri  by  a  bridge  at  that  place,  erected  un- 
der the  authority  of  Congress  alone.  In  1862 
a  bridge  was  authorized  by  Congress  to  be  con- 
structea  across  the  Ohio  River  at  Steuben vi lie 
between  the  States  of  Virginia  and  Ohio,  to  be 
completed,  maintained  and  operated  by  the 
railroad  company  authorized  to  build  it,  and 
by  another  company  named,  "anything  in  any 
law  or  laws  of  the  above  named  States  to  the 
contrarv  notwithstanding."  (12  Stat.  569). 

Still  it  is  contended  that  although  Congress 
may  have  power  to  construct  roads  and  other 
means  of  communication  between  theStates,  yet 
this  can  only  be  done  with  the  concurrence  and 
consent  of  the  States  in  which  the  structures 
are  made.  If  this  is  so,  then  the  power  of  reg- 
ulation in  Congress  is  not  supreme;  it  depends 
on  the  will  of  the  States,  we  do  not  concur 
in  this  view.  We  think  that  the  power  of 
Congress  is  supreme  over  th&  whole  subject, 
unimpeded  and  unembarrassed  by  state  lines 
or  state  laws;  that  in  this  matter  the  couutry  is 
one  and  the  work  to  be  accomplished  is  nation- 
al; and  that  state  interests,  state  jealousies  and 
state  prejudices  do  not  require  to  be  consulted. 
In  matters  of  foreign  and  interstate  commerce 
there  are  no  States. 

It  is  very  true  that  in  some  oases  of  bridges 
authorized  to  be  erected  and  other  things  au- 
thorized to  be  done.  Congress  may  have  re- 
quired that  the  consent  of  the  State  should  be 
first  obtained.  But  the  power  of  the  United 
States  cannot  depend  on  the  consent  of  the 
States.  It  is  only  to  be  found  in  the  Constitu- 
tion. The  consent  of  a  State  may  sometimes 
facilitate  the  execution  of  a  power,  as  the  con- 
sent to  the  use  of  the  prisons,  court  houses  and 
other  public  buildiugs  of  the  State,  but  it  never 
can  confer  power.  Particular  States  have 
sometimes  consented  to  the  employment  of 
their  courts  and  judicial  machinery  by  the  offi- 
cers of  the  United  States  for  condemning  land 
for  public  purposes.  But  if  the  United  States 
had  no  power  to  take  land  by  condemnation, 
such  consent  could  not  give  it.  So  where,  in 
any  case,Congress  mav  have  authorized  the  con- 
struction of  a  railroador  a  bridge  upon  the  con- 
dition of  obtaining  the  consent  of  the  State,  it 
is  clear  that  such  consent  was  not  required  for 
the  purpose  of  supplementing  the  power  of 
Congress  to  authorize  the  structure  to  be  made, 
but  rather  for  the  purpose  of  manifesting  a 
disposition  of  comity  and  good  will  towards 
the  State.  For  if  Congress  had  not  the  power 
to  authorize  the  structure,  consent  could  not 
tdre  it.  All  those  cases,  therefore,  in  which 
Congress  has  given  such  authority,  whether 
with  or  without  the  consent  of  the  State,  are 
precedents  for  affirming  the  power  of  Congress. 
They  are  all  instances  of  practical  construction 
of  the  Constitution  in  favor  of  it. 

Hie  most  strenuous  objection,  however,  to 
the  exercise  of  the  power  in  this  case,  and  in 
the  manner  proposed,  is  based  on  the  fact  that 
the  piers  of  the  brid^  are  to  rest,  and  th^ 
bridge  is  to  stand,  on  land  which  belongs  to 
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the  State,  and  that  no  compensation  Isproposed 
to  be  made  for  the  taking  thereof.  It  is  con- 
tended that  if  the  land  of  the  State  can  be  taken 
at  all  (which  is  denied),  it  can,  at  most,  only 
be  taken  like  other  priyate  property  after  just 
compensation  has  been  made. 

First,  it  is  denied  that  the  land  of  the  State 
can  be  taken  at  all  without  voluntary  cession, 
or  consent  of  the  State  Legislature.  If  this  is 
so,  we  are  brought  back  to  the  dilemma  of  re- 
quirinff  the  consent  of  the  State  In  almost  every 
case  of  an  interstate  line  of  communication  by 
railroad;  for  hardly  a  case  can  arise  in  which 
some  property  belonging  to  a  State  will  not  be 
crossed.  It  will  always  be  so  at  the  passage 
of  a  navigable  stream.  This  shows  mat  the 
position  cannot  be  sound,  for  it  brings  us  to  a 
reduetio  ad  absurdum.  It  interposes  an  effect- 
ual barrier  to  the  execution  of  a  constitutional 
power  vested  in  Congress.  It  overlooks  the 
fundamental  principle  that  the  Constitution 
and  all  laws  made  in  pursuance  thereof  are  the 
supreme  law  of  the  laud.  For,  if  the  consent 
of  a  State  is  necessary,  such  State  may  always, 
in  pursuit  of  its  own  interests,  refuse  its  con- 
sent, and  thus  thwart  the  plain  objects  and 
purposes  of  the  Constitution. 

One  argument  for  the  position  is,  that  no 
part  of  the  territory  of  one  sovereign  can  be 
acquired  by  another  except  by  conquest  or 
cession,  and,  therefore,  m  a  case  like  the 
present,  where  conquest  is  out  of  the  question, 
it  can  onl^  be  acquired  by  cession.  And 
this  conclusion  is  supposed  to  be  affirmed  and 
provided  for  in  our  feaeral  system,  by  the  17th 
paragraph  of  section  8,  article  1,  of  the  Consti- 
tution, which  gives  to  Congress  power  to  ex- 
ercise exclusive  legislation  "over  all  places 
purchased  by  the  consent  of  the  Lefi;islature  of 
the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock 
yards  and  other  needful  buildings."  It  is  ar- 
gued that  this  is  the  only  constitutional  method 
bv  which  the  United  States  Gk)vernment  can 
obtain  the  possession  and  use  of  lande  within 
a  State,  especially  lands  belonging  to  the  State. 

This  argument,  however,  is  directed  to  the 
acquisition  of  territory  with  exclusive  jurisdic- 
tion over  the  same;  and  is  entirely  sound  in 
that  regard.  But  it  does  not  touch  the  ques- 
tion as  to  the  power  of  the  United  States  to 
acquire  the  mere  use  of  land  without  exclusive 
jurisdiction  therein. 

Nearly  all  the  powers  of  government  are  ex- 
ercised over  territory  in  which  the  United 
States  and  the  several  States  have  concurrent 
jurisdiction.  It  is  onlv  in  exceptionid  cases  that 
the  United  States  desires  to  have  exclusive  ju- 
risdiction and  a  consequent  cession  of  territory. 
It  is  verv  true  that  the  consent  of  the  State  Leg- 
islature is  required,  in  order  to  eive  this  exclu- 
sive jurisdiction.  But  that  is  all.  It  is  not  re- 
quired when  exclusive  jurisdiction  is  not 
sought;  on  the  contrary,  the  government,  if  it 
sees  fit,  may  condemn  land  for  its  purposes 
without  the  consent  of  the  State.  Thus,  it  was 
decided  by  the  supreme  court  in  the  case  of 
KoM  V.  United  States,  91  U.S.  867  [Bk.  28,  L.ed. 
449],  that  the  government  of  the  United  States 
may  exercise  the  right  of  eminent  domain  with- 
in a  State,  for  the  purpose  of  condemning  land 
for  the  use  of  apostofflce  building;  and  may, for 
this  purpose,  resort  to  its  own  courts.    In  such 


a  case  there  cannot  be  a  doubt  that  the  post- 
office  building  could  be  erected  and  useo  by 
the  government  without  asking  the  consent  of 
the  State  Legislature. 

Such  consent  would,  indeed,  be  necessary  to- 
vest  in  the  United  States  exclusive  jurisdic- 
tion over  the  postoffice  building  and  grounds, 
but  it  would  not  be  necessary  to  enable  th& 
government  to  use  the  property  for  the  pur- 
poses for  which  it  was  acquired.  So  if  any^ 
other  property  is  wanted  for  a  public  purpose, 
the  consent  of  the  state  Legislature  is  not  ne- 
cessary to  its  acquisition  or  to  its  use;  but  only 
to  the  exclusion  of  state  jurisdiction  over  the- 
place.  That  jurisdiction,  if  allowed  to  remain, 
will  extend  to  the  punishment  of  crimes,  com- 
mitted against  state  laws  therein,  and  to  the- 
service  of  state  process,  but,  of  course,  cannot 
interfere  wfth  the  execution  of  the  Unit^ 
States  laws,  nor  with  the  rperformance,  by 
United  States  officers  and  agents,  of  the  dutiea 
devolved  upon  theuL 

In  short,  cession  by  a  State  is  only  necessary^ 
to  extinguish  its  jurisdiction  in  whole  or  in 
part;  and  is  not  necessary  to  the  use  of  land  b^ 
the  United  States  for  public  purposes,  subject, 
like  all  lands  within  the  limits  of  the  Union,  to* 
the  concurrent  jurisdiction  of  both  govern- 
ments, that  of  the  United  States  being  supreme. 
The  laws  of  the  latter  are  supreme  everywhere 
in  the  States  as  well  as  in  the  Territories  of 
the  United  States;  but  have  exclusive  force- 
within  the  States  only  in  such  places  as  have 
been  ceded  by  them. 

The  argument  based  upon  the  doctrine  that 
the  States  have  the  eminent  domain  or  highest 
dominion  in  the  lands  comprised  within  their 
limits,  and  that  the  United  States  have  no  do- 
minion in  such  lands,  cannot  avail  to  frustrate 
the  supremacy  given  by'  the  Constitution  to 
the  Gk)vernment  of  the  United  States  in  all 
matters  within  the  scope  of  its  sovereignty. 

This  is  not  a  matter  of  words  but  of  things. 
If  it  is  necessary  that  the  United  States  €k>v> 
ernment  should  have  an  eminent  domain  still 
higher  than  that  of  the  State,  in  order  that  It 
may  fully  carry  out  the  objects  and  purposes- 
of  me  Constitution,  then  it  has  it  Whatever 
mav  be  the  necessities  or  conclusions  of  theo> 
retical  law  as  to  eminent  domain  or  anythiog 
else,  it  must  be  received  as  a  postulate  of  the 
Constitution  that  the  Government  of  the  United 
States  is  vested  with  full  and  complete  power 
to  execute  and  carry  out  its  purposes. 

And  as  one  of  these  purposes  is  the  regula- 
tion of  commerce  among  the  sev^td  States, 
and  as  that  involves  the  needs  and  ways  of  in- 
tercommunication, it  follows  that  Congress 
may  provide  for  these  neceasitles  whether  tlie- 
States  co-operate  and  concur  therein  or  not 

But,  secondly,  it  is  contended  that  if  the 
United  States  can  constitutionally  take  the  land 
of  the  State,  as  well  as  that  of  the  citizen,  for 
public  purposes,  without  consent,  it  can  only 
do  so  in  the  same  manner  and  subject  to  the 
same  conditions,  namely:  that  of  making  Just 
compensation.  It  is  urged  that  the  language 
of  the  Fifth  Amendment  of  the  Constituoon  is^ 
applicable  to  the  case  and  is  imperative. 

This  language  is — '*Kor  shall  private  prop- 
erty be  taken  for  public  use  without  just  com* 
pensaUon.'*  It  is  insisted  that  the  property  of 
the  State  in  lands  under  its  navigable 
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is  private  property  aud  comes  strictly  within 
the  constitutional  provision.  It  is  significant- 
ly asked »  Can  the  United  States  take  the  state 
house  at  Trenton  and  the  surroundine  grounds 
belonging  to  the  State,  and  appropriate  them 
to  the  purposes  of  a  railroad  depot,  or  to  any 
other  use  of  the  general  government  without 
compensation  ?  We  do  not  apprehend  that  the 
decision  of  the  present  case  involves  or  re- 
quires a  serious  answer  to  this  question.  The 
cases  are  clearly  not  parallel.  The  character 
of  the  title  or  ownership  by  which  the  State 
holds  the  state  house,  is  quite  different  from 
that  by  which  it  holds  the  land  under  the  navi- 
gable waters  in  and  around  its  territory. 

The  information  rightly  states  that,  prior  to 
the  Revolution,  the  shores  and  lands  under 
water  of  the  navigable  streams  and  waters  of 
the  province  of  iHew  Jersey  belonged  to  the 
King  of  Qreat  Britain,  as  part  of  the  Jura  rega- 
tta  of  the  Crown,  and  devolved  to  the  State 
by  right  of  conquest.  The  information  does 
not  state,  however,  what  is  equally  true,  that 
after  the  conquest  the  said  lands  were  held  by 
the  State,  as  they  were  by  the  King,  in  trtiH 
for  the  public  uses  of  navigation  and  fishery, 
and  the  erection  thereon  of  wharves,  piers,  light 
houses,  beacons  and  other  facilities  of  naviga- 
tion and  commerce.  Being  subject  to  this  trust, 
they  were  pttbliei  juris;  m  other  words,  they 
were  held  for  the  use  of  the  people  at  laree. 
It  is  true  that  to  utilize  the  fisheries,  especially 
those  of  shellfish,  it  was  necessary  to  parcel 
them  out  to  particular  operators,  and  employ 
the  rent  or  consideration  for  the  benefit  of  the 
whole  people;  but  this  did  not  alter  the  char- 
acter of  the  title;  the  lands  remained  subject 
to  all  other  public  uses  as  before,  especially  to 
those  of  navigation  and  commerce,  which  are 
always  paramount  to  those  of  the  public  fish- 
eries. It  is  also  true  that  portions  of  the  sub- 
merged shoals  and  flats,  which  really  interfere 
with  navigation,  and  could  better  subserve 
the  purposes  of  commerce  by  being  fiU^  up 
and  reclaimed,  were  disposed  of  to  individu- 
als for  that  purpose.  But  neither  did  these 
dispositions  of  useless  parts  affect  the  charac- 
ter of  the  title  to  the  remainder. 

Such  being  the  character  of  the  State's  own- 
er^ip  of  the  land  under  water — an  ownership 
held,  not  for  the  purpose  of  emolument  but  for 
public  use,  especially  the  public  use  of  naviga- 
tion and  commerce — the  question  arises  wheth- 
er it  is  a  kind  of  pro];)erty  susceptible  of  pecun- 
iary compensation,  within  the  meaning  of  the 
Constitution.  The  Fifth  Amendment  provides 
odIv  that  privcUe  property  shall  not  be  taken 
without  compensation,  making  no  reference  to 
public  property.  But  if  the  phrase  may  have 
an  application  broad  enough  to  include  all 
property  and  ownership,  the  question  would 
still  arise  whether  the  appropriation  of  a  few 
square  feet  of  the  river  bottom  to  the  founda- 
tion of  a  bridge  which  is  to  be  used  for  the 
transportation  of  an  extensive  commerce,  in  aid 
and  relief  of  that  afforded  by  the  waterway,  is 
at  all  a  diversion  of  the  property  from  its  origi- 
ijrrBBS.. 


nal  public  use?  It  is  not  so  considered 
when  sea  walls,  piers,  wing  dams  and  other 
structures  are  erected  for  the  purpose  of  aiding 
commerce  by  improvins^  and  preserving  the 
navigation.  Why  should  it  be  deemed  such 
when,  without  injury  to  the  navigation,  erec- 
tions are  made  for  the  purpose  of  aiding  and  en- 
larging commerce  beyond  the  capacity  of  the 
navigable  stream  itself,  and  of  all  the  naviga- 
ble waters  of  the  country?  It  is  commerce 
and  not  navigation  which  is  the  great  object 
of  constitutional  caro. 

The  power  to  regulate  commerce  is  the  basis 
of  the  power  to  regulate  navigation  in  naviga- 
ble waters  and  streams;  and  these  are  so  com- 
pletely subject  to  the  control  of 'Congress,  as 
subsidiary  to  commerce,  that  It  has  become 
usual  to  call  the  entire  navigable  waters  of  the- 
country  the  navigable  waters  of  the  United 
States.  It  matters  little  whether  the  United 
States  has  or  has  not  the  theoretical  ownership* 
and  dominion  in  the  waters  or  the  land  under 
them;  it  has  what  is  more,  the  regulation  and 
control  of  them  for  the  purposes  of  commerce. 
So  wide  and  extensive  is  the  operation  of  this^ 
power  that  no  State  can  place  any  obstruction 
in  or  upon  any  navifl^ble  waters  against  the 
will  of  Congress,  and  Congress  may  summarily 
remove  such  obstructions  at  Its  pleasure.  And 
all  this  power  Is  derived  from  the  power  "to 
regulate  commerce. "  Is  this  power  stayed  when 
It  comes  to  the  question  of  erecting  a  bridge  for 
the  purposes  of  commerce  across  a  navigable 
stream?    We  think  not. 

We  think  that  the  power  to  regulate  com- 
merce between  the  States  extends  not  only  to 
the  control  of  the  navigable  waters  of  the 
country  and  the  lands  under  them  for  the  pur- 
poses of  navigation,  but  for  the  purpose  of 
erecting  piers,  bridges  and  all  other  Instru- 
mentalities of  commerce  which  In  the  judg>^ 
ment  of  Congress  may  be  necessary  or  expem- 
ent.  Entertaining  these  views  with  regard  to 
the  power  of  Congress  over  the  whole  subject 
of  the  regulation  of  commerce  among  the  sev- 
eral States,  Including  that  of  the  navigable 
waters  of  the  country  and  the  lands  under  the* 
same,  as  subsidiary  to  that  end,  we  have  no  hes- 
itation In  declaring  our  opinion  to  be  that  the 
authority  given  by  the  Act  of  June  16,  1886, 
to  build  the  bridge  in  question,  and  for  that 
purpose  to  erect  the  necessary  piers  of  such 
bridge  upon  the  lands  under  the  water  of  Ar- 
thur Elll,  Is  valid  and  constitutional,  and  does 
not  Injuriously  affect  any  property  or  other 
rights  of  the  State  of  New  Jersey.  This  con- 
clusion resolves  also  the  other  questions  re- 
maining unanswered  with  regard  to  the  true 
construction  of  the  Act  and  the  capacity  of 
the  defendant,  the  Staten  Island  Rapid  Tran- 
sit Railroad  Company,  to  perform  the  said  acts 
necessary  to  execute  the  authority  given  by 
Congress. 

7ns  vnformaUon  it  diamiudd  idith  eoit$,  and 
the  if^uneiion  heretofore  granted  u  dueolved, 

Nizon*  D.  J.,  concurred. 
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UNITED  STATES  CIRCUIT  COURT  FOR  THE  SOUTHERN  DIST.  OF  J«.  Y. 


David  DECKER 

V. 

BALTIMORE  &  NEW  YORK  R.  R  Co. 

et  al.  * 

1.  Cong^ress  can  lawfully  confer  upon  a 
private  corporation  the  capacity  to 
occupy  navigable  waters  within  a  State, 
and  appropriate  the  soil  under  them, 
for  the  purposes  of  interstate  com- 
merce, without  the  consent  of  the 
State. 

%  Held,  that  the  Act  of  Congress  of  June 
16,  1886,  entitled  "An  Act  to  Authorize 
the  Construction  of  a  Bridge  across 
the  Staten  Island  Sound,  known  as  Ar- 
thur Kill,"  etc.,  is  within  the  power 
conferred  upon  Congress  to  regulate 
commerce  among  the  States,  and  that  if 
the  corporation  undertaking  the  erec- 
tion of  such  bridge  acquires  the  right 
of  the  owners  of  the  land  under  the 
waters  and  on  the  shore,  the  Act  gives 
such  corporation  lawful  authoriw  to 
build  and  maintain  such  bridge  witnout 
the  consent,  and  notwithstanding  the 
inhibition,  of  the  State  of  New  Jersey. 

(Decided  April  27,18870 

IN  equity.    Bill  for  an  injunction.    Bemwr- 
rer  to  bill  auitained  and  motion  for  triune- 
tion  denied. 
The  case  is  stated  in  the  opinion. 
Mr,  P.  B.  McLennan,  for  complainant: 
The  material  facts  stated  in  the  bill  of  com- 
plaint and  which  are  conceded,  are: 

1.  The  defendants  are  railroad  corporations, 
organized  under  the  laws  of  the  States  of  New 
Jersey  and  New  York,  respectively. 

2.  In  about  June,  1886,  the  defendants  were 
authorized  bv  an  Act  of  Congress  to  build  and 
maintain  a  bridge  across  the  Staten  Island 
Bound  or  Arthur  Kill  at  the  point  mentioned. 

8.  Staten  Island  Sound  or  Arthur  Kill  is  a 
navigable  water  way  lying  between  the  States 
of  New  Jersey  and  New  York,  forming  the 
boundary  line  between  said  States,  and  is 
wholly  within  their  borders,  and  is  the  prind- 
pal  and  only  practicable  water  way  leading 
from  New  York,  Brooklyn  and  Jersey  City  to 
the  places  on  the  westerly  side  of  Staten 
Island,  and  on  the  New  Jerwy  shore  opposite 
to  Princess  Bay,  Raritan  Bay,  and  to  the  places 
on  the  Raritan  Klver,  and  is,  and  has  been  ex- 
tensively used  by  all  kinds  of  vessels  and 
•crafts  engaged  in  commerce  between  said 
points. 

4.  The  defendants  threaten  Inunediately  to 
<:ommence  the  construction  of  a  bridge,  ac- 
cording to  the  plans  and  under  the  conditions 
«pecifi^  in  the  Act  of  Congress;  and  if  said 
bridge  is  constructed  upon  said  plans  or  upon 
any  similar  plan,  it  will  seriously  interfere 
with  commerce,  and  it  will  be  impossible  to 
«afely  navigate  a  vessel  in  or  through  said 
water  way. 

*See  Stockton  v.  Baltimore  ft  New  York  R.  R.  Go. 

ante,  411. 


5.  The  complainant  is,  and  for  more  UuA. 
twenty  years  last  i>a8t  has  been,  encaged  in 
navigating  said  water  way,  with  vessels,  sloopi 
and  steamers  duly  enrolled  and  licensed  under 
the  laws  of  the  United  States,  and  also  under 
the  laws  of  the  States  of  New  York  and  New 
Jersey,  in  carrying  on  and  in  the  prosecution 
of  his  business;  and  if  the  bridge  is  constructed, 
it  will  prevent  the  complainant  from  carryioff 
on  the  business  in  which  he  is  engaged,  ana 
will  prevent  him  and  all  others  from  safely 
navigating  said  water  way,  and  will  cause  him 
irreparable  damage  and  injury. 

6.  The  Legislature  of  the  State  of  New  Jer- 
sey, by  a  concurrent  resolution,  protested  and 
protests  aeainst  the  construction  of  said 
bridge,  and  by  an  Act  of  its  Legislature,  passed 
AprO  6,  1886,  declared  that  no  bridge  should 
be  erected  over  the  navigable  waters  separating 
the  State  of  New  Jersey  from  other  States, 
without  the  express  permission  of  the  Legisla- 
ture given  by  statute  for  that  purpose. 

No  such  permission  has  been  given  by  the 
Slate  of  New  Jersey,  and  the  State  of  New 
York  has  in  no  way  assented  or  consented  to 
the  erection  of  the  bridge  in  question,  or  any 
other  bridge  across  Long  Island  Sound  or  Ar- 
thur Kill. 

7.  It  will  be  conceded  that  the  bridge  in 
question  was  not  authorized  by  Congress  for 
the  purpose  of  national  defense,  or  for  the 
purpose  of  establishing  postofflces  or  post 
roads.  It  will  also  be  conceded  that  the  juris- 
diction of  the  States  of  New  Jersey  and  New 
York  is  as  complete  and  compr^ensive  over 
the  water  way  in  question,  as  would  be  the 
jurisdiction  of  either  State  over  such  water 
way  if  it  were  located  wholly  within  its  bound- 
aries. 

dJpon  these  facts  and  concessions,  the  ques- 
tion is  presented,  and  it  is  the  only  quesUoa 
involved  in  tbis  case:  Has  Congress  the 
ower  under  article  1,  §  8,  subd.  3  of  the  Con- 
stitution, which  reads:  "The  Congress  shall 
have  power  to  regulate  commerce  with  foreign 
Nations,  among  the  several  States  and  with  the 
Indian  Tribes,^  to  authorize  the  construction 
of  a  bridge  across  a  navigable  water  way, 
forming  the  division  line  between  two  States 
and  wholly  within  their  boundaries.  In  such 
manner  as  will  practically  prohibit  Its  naviga- 
tion, against  the  will  of  one  State,  expreawd 
by  statute  and  without  the  assent  or  consent  of 
the  other  State? 

I.  Coneress  has  no  power  under  the  com- 
mercial clause  of  the  Constitution  to  authorize 
the  obstruction  of  a  navigable  water  way  lying 
wholly  within  the  boundaries  of  two  States, 
against  the  will  of  such  States. 

1.  Never  until  the  passage  of  the  Act  in 
question,  authorizing  the  construction  of  a 
bridge  across  Arthur  Kill,  has  Congress  at- 
tempted the  exercise  of  such  power.  In  everv 
reported  case  which  I  have  been  able  to  find, 
action  on  the  part  of  Congress  was  preceded 
by  the  action  of  the  State  or  States  interested. 

In  the  opinions  of  the  court  in  some  of  the 
cases,  there  may  be  found  expressions  to  the  ef- 
fect that  such  power  exists  in  Congress,  but  the 
precise  question  here  presentecT  was  not  in* 
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volved  and  Its  determinatioii  was  not  necessary 
4o  the  decision  of  the  case. 

2.  The  case  of  the  PeopU,  Mwrphy^  y.  Kelly y 
76  N.  Y.  476,  is  a  direct  authority  upon  the 
ouestion  at  issue.  At  page  482  the  court  says 
<£arU  J, ,  writing  the  opinion),  '*The  East  River 
is  a  public  navigable  water  and  to  bridge  it  re- 
mdres  the  concurrent  authority  of  the  state  of 
New  York  and  of  the  United  States;  of  the 
former  by  reason  of  its  rights  in  the  lands  on 
■the  shore,  and  under  the  water,  and  of  its 
•qualified  sovereignty  over  the  water;  and  of 
the  latter  by  reason  of  the  exclusive  power  of 
Congress  to  regulate  commerce,  and  to  deter- 
mine, in  its  regulation  thereof,  to  what  extent 
navigation  upon  the  water  may  be  obstructed 
-or  interfered  with." 

The  above  action  was  brought  to  restrain 
ihe  construction  of  the  East  River  bridge.  It 
was  conceded  that  Congress,  after  the  State  of 
i^ew  York  had  acted,  authorized  its  construe- 
•tion,  and  the  principal  question  presented  was. 
Was  the  Act  o^  the  Legislature  of  the  State  of 
New  York  purporting  to  authorize  its  con- 
struction constitutional  and  valid  ?  That  ques- 
tion having  been  answered  in  the  affirmative, 
ihe  court  says,  page  488:  "Having  thus  the  au- 
thority of  Congress,  and  of  the  State  Legisla- 
ture, the  bridge  company  proceeded  with  the 
construction  of  the  bridge;  and  again  at  page 
490.  the  OQurt  says:  *'What  is  thus  sanctioned, 
both  by  the  State  and  National  Legislatures, 
-cannot  be  a  nuisance,  or  otherwise  unlawful." 

8.  The  question   here   involved   was   also 

ried  upon  in  the  case  of  the  People  v.  BennM- 
eU.  R,  Co,  15  Wend.  118,  181. 

ChitfJtuHce  Savage,  in  delivering  the  opin- 
ion or  Uie  court,  said:  ''I  think  I  may  saiely 
say  that  a  power  exists  somewhere  to  erect 
"biidget  over  waters  which  are  navigable,  if  the 
wants  of  society  require  them,  provided  Buch 
1)ridge8  do  not  essentially  injure  the  navigation 
•of  the  waters  which  they  cross.  Such  power 
<:oTtainly  did  exist  in  the  State  Legislatures, 
liefore  the  delegation  of  power  to  the  Federal 
Constitution.  It  is  not  pretended  that  such 
power  has  been  delegated  to  the  general  gov- 
•cmment  as  is  conveyed  under  the  power  to 
regulate  commerce  and  navigation.  It  re- 
muns  then  in  the  State  Legislature,  or  it  exists 
nowhere.  It  does  exist  because  it  has  not  been 
surrendered  any  farther  than  such  surrender 
may  be  qualifiedly  implied;  that  is,  the  power 
to  erect  brldees  over  navigable  streams  must 
be  considered  so  far  surrendered  as  may  be 
neoessarv  for  a  free  navigation  upon  Uiose 
breams.'* 

5.  The  case  of  the  Newport  ete.  Bridge  Oon^ 
pony  V.  United  8UUes,  106  U.  S.  470  (Bk.  26,  L. 
«d.  1148),  which  is  relied  upon  by  Uie  counsel 
for  the  defendant,  decides  no  more  than  that 
-where  a  bridge  has  been  authorized  to  be  con- 
structed across  a  navigable  stream  lying  be- 
tween two  States,  by  the  Legislatures  of  Uiose 
States,  Congress  has  the  power  to  cause  such 
bridge  to  be  removed  or  its  plan  of  construc- 
tion changed,  notwithstanding  the  bridge  as 
constructed  does  not  impede  or  interfere  with 
navigation. 

In  that  case  the  (General  Assemblies  of  the 
States  of  Kentucky  and  Ohio  passed  an  Act  au- 
thorizing the  construction  of  a  bridge  across 
thit  Ohio  River  between  Newport  and  Oincin- 
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nati  in  such  manner  as  not  to  obstruct  the  nav- 
igation of  the  Ohio  River. 

It  was  not  determined  or  deemed  necessary 
to  determine  that  the  bridge  so  constructed  did 
obstruct  the  navigation  of  the  river;  yet  not- 
withstanding, it  was  held  that  Congress  had 
the  power  to  compel  the  bridge  to  be  construct- 
ed upon  another  or  different  plan. 

The  question  presented  in  that  case  was 
therefore  very  different  from  the  one  presented 
here;  there  the  States  interested  had  assumed 
to  act  and  it  was  held  that  Congress  had  then 
the  power  to  determine  whether  the  States 
should  be  allowed  to  act  at  all  in  the  premises, 
and  if  so,  to  determine  absolutely  in  what 
manner. 

In  the  opinion  of  the  court,  page  475,  this 
language  is  used:  '*The  paramount  power  reg- 
ulanng  bridges  that  affect  the  navigation  of 
the  navigable  waters  of  the  United  States  is  in 
Congress;  it  comes  from  the  power  of  regulat- 
ing commerce  with  foreign  Nations  and  among 
the  States. "  It  is  this  expression,  although  not 
necessarv  to  the  decision  of  the  case,  that  Mr. 
Jtuiice  Field  in  his  dissenting  opinion  criticises; 
and  at  p.  489  he  expressly  says  "That  the 
power  to  authorize  the  construction  of  such 
bridges  has  not  been  conferred  upon  Congress 
by  the  commercial  clause  of  the  Constitution, 
and  therefore  does  not  exist." 

His  opinion  when  carefully  considered,  it 
seems  to  me,  must  be  regarded  as  authority 
upon  the  question  at  issue  in  this  case.  The 
conclusion  which  he  draws  from  the  illustra- 
tions given  at  pages  490,  491,  seems  unanswer- 
able; n  at  least  demonstrates  conclusively  that 
Congress  has  no  power  to  authorize  the  de- 
struction of  a  navigable  stream  by  the  construc- 
tion of  a  bridge  in  opposition  to  the  will  of  the 
States  interested. 

At  page  498  Mr.  JuiHee  Field  further  says: 
*'Nor  do  I  find  in  the  previous  decisions  of 
this  court  any  recognition  of  the  power  in  Con- 
gress to  authorize  the  construction  of  bridges 
over  navigable  streams,  within  or  bordering 
upon  the  States,  in  the  sense  that  its  permis- 
sion will  justify  their  construction,  and  that 
without  it  such  construction  would  be  unlaw- 
ful, excepting  of  course,  bridges  which  are 
parts  of  work  undertaken  for  national  pur- 
poses." 

In  the  Pa.  v.  WheeUng  etc.  Bridge  Co.  18  How. 
782  (59  U.  S.  bk.  15,  L.  ed.  449),  referred  toby 
Jxidge  Field,  Mr.  Juitice  McLean  says:  "If  un- 
der the  commercial  power.  Congress  may  make 
bridges  over  navigable  water  it  would  be  diffi- 
cult to  find  any  limitation  of  such  a  power. 
Turnpike  roads,  railroads  and  canals,  might 
on  the  same  principle  be  built  by  Congress; 
and  if  this  be  a  constitutional  power,  it  cannot 
be  restricted  or  interfered  with  by  any  state 
regulation.  So  extravagant  and  absorbing  a 
federal  power  as  this  hais  rarely,  if  ever  been 
claimed  by  anvone.  It  would,  in  a  great  de- 
gree, superseae  the  state  government  by  the 
tremendous  authority  and  patronage  it  would 
exercise.  But  if  the  power  be  found  in  the 
Constitution,  no  principle  is  perceived  by 
which  it  can  be  practically  restricted;  this  di- 
lemma leads  us  to  the  conclusion  that  it  is  not 
a  constitutional  power." 

If  Congress  has  the  power  to  authorize  the 
construcuon  of  the  bridge  in  question  across 
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Arthur  Kill,  in  opposition  to  the  will  of  the 
States  of  New  Jersey  and  New  York,  eqaallj 
it  has  the  power  to  authorize  the  construction 
of  a  bridge  across  the  East  River  between  New 
York  ana  Brooklyn  or  across  the  North  River 
between  New  York  and  Jersey  City  in  such 
manner  as  will  absolutely  prohibit  the  naviga- 
tion of  such  water  ways,  regardless  of  the  pro- 
test of  the  state  authorities  against  such  struct- 
ures. 

6.  Mr.  Gould  in  his  work  on  Waters  (p.  244^ 
says:  '*The  combined  action  of  Congress  and 
the  State  or  States  interested  would  legalize 
impediments  to  the  right  of  passage  over  any 
navigable  waters;"  andhe  cites  MiUer  v.  Mayor 
etc.^N,  Y.  18  Blatchf.  469;  Pec^.  Murphy, 
T.  KeUy,  6  Abb.  N.  C.  888,  440;  BaUmare  etc. 
B.  B.  Oo,  y.  Wheeling  etc.  Transportation  Co, 
82  Ohio  St  116. 

The  cases  cited  decide  that  the  structures  in- 
volved in  those  cases  are  legal  structures,  not 
solely  for  the  reason  that  they  were  authorized 
by  the  Acts  of  Congress,  but  also  because,  in 
each  instance,  such  structures  were  author- 
ized by  the  State  or  States  interested. 

7.  Mr.  Cooley  in  his  work  on  Constitutional 
Limitations  (p.  781)  savs:  "States  mttj  author- 
ize the  construction  of  bridges  over  navigable 
waters  and  for  railroads  as  well  as  every  other 
species  of  highway,  notwithstanding  they  may, 
to  some  extent,  interfere  with  the  right  of  nav- 
igation; if  the  stream  is  not  one  which  is  sub- 
ject to  the  control  of  Congress,  and  it,  while 
permitting  the  erection,  cannot  be  questioned 
on  anv  ground  or  public  inconvenience.  The 
Legislature  must  always  have  power  to  de- 
termine what  public  ways  are  needed,  and  to 
what  extent  the  travel  over  one  way  must 
yield  to  the  greater  interest  for  another;  but  if 
the  stream  is  one  over  which  the  regulations 
of  Congress  extend,  the  question  &  some- 
what complicated,  and  it  becomes  necessary  to 
consider  whether  such  bridge  will  interfere 
with  the  regulations  or  not.  *  ♦  ♦  Iq  gen- 
eral terms  it  may  be  said  that  the  State  may 
authorize  such  constructions,  providing  they 
do  not  constitute  material  obstructions  to  nav- 
igation; but  whether  they  are  to  be  regard- 
A  as  material  obstructions  or  not  is  to  be  de- 
termined in  each  case  upon  its  own  circum- 
stances. ♦  ♦  ♦  The  decision  of  the  State  Leg- 
islature that  the  erection  is  not  an  obstruction 
is  not  conclusive;  but  the  final  determination 
will  rest  with  the  federal  courts  which  have  ju- 
risdiction to  cause  the  structure  to  be  abated, 
if  it  be  found  to  obstruct  unnecessarily,  the 
passage  on  the  water." 

*'  I^rties  constructing  a  bridge  must  be  pre- 
pared to  show  not  only  the  state  authorities 
that  the  plan  and  construction  are  proper,  but 
also  that  it  accomodates  more  than  impedes 
general  commerce." 

8.  In  the  case  of  Pound  v.  Turek,  95  U.  S. 
469  (Bk.  24,  L.  ed.  525),  the  question  was  pre- 
sented as  to  the  validity  of  the  Statute  of  Wis- 
consin, which  authorized  the  construction  of 
dams  at  a  given  point  across  the  Chippewa 
River. 

In  delivering  the  o^^nion  of  the  court  Mr. 
Justice  Miller  says:  "The  principle  established 
*  *  *  is  that,  in  regard  to  the  powers  con- 
ferred by  the  commerce  clause  of  the  Consti- 
tution, tnere  are  some  which  by  their  essential 


nature  are  exclusive  in  Congress,  and  which 
the  States  can  exercise  under  no  circumstaaces; 
while  there  are  others  which  from  their  nature 
may  be  exercised  by  the  States  until  Conffresa 
shall  see  proper  to  cover  the  same  ground  by 
such  legislation  as  that  body  may  deem  appro- 
priate to  the  subject;  of  this  class  are  pilotage- 
and  other  port  regulations  *  *  *  bridges  across^ 
navigable  streams  *  *  *  ButtotheL^islature 
of  tiie  State  may  be  most  appropriately  cox^d- 
ed  the  authority  to  authorize  these  structurea 
where  their  use  will  do  more  good  than  harm, 
and  to  impose  such  regulations  and  limitationa 
in  their  construction  and  use  as  will  best  rec- 
oncile and  accomodate  the  interest  of  all  con* 
cemed  in  the  matter;  and  since  the  doctrine  we 
have  deduced  from  the  cases  recognizes  the 
right  of  Congress  to  interfere  and  control  the- 
matter  whenever  it  may  deem  it  necessary  to 
do  so,  the  exercise  of  this  limited  power  may 
all  the  more  safely  be  confided  to  the  local  Ijogr 
islatures." 

9.  In  the  case  of  Oibbom  v.  Ogden,  decided 
in  1824,  9  Wheat.  208  (22  U.  S.  bk.  6,  L.  ed.  71), 
Chief  Justice  "hLwnihBXl,  in  delivering  the  opin- 
ion of  the  court,  savs:   "  The  inspection  laws^ 
form  a  portion  of  that  immense  mass  of  legis- 
lation which  embraces  everything  within  the^ 
territory  of  a  State  not  surrendered  to  the  gen- 
eral government:  all  of  which  can  be  most  ad* 
vantageoHsly  exercised  by  the  States  them* 
selves.     Inspection   laws,    quarantine  laws, 
health  laws  of  every  description,  as  well  a» 
laws  for  regulating  the  internal  commerce  of 
the  State  and  those  respecting  turnpike  roads,, 
ferrys,  etc.,  are  component  parts  of  this  mass. 
No  direct  general  power  over  these  objects  ia 
granted  to  Congress;  and,  consequently,  they 
remain  subject  to  state  legislation.     If  the- 
legislative  power  of  the  Union  can  reach  them, 
it  must  be  for  national  purposes;  it  must  be- 
where  the  power  is  expressly  s^ven  for  the 
special  purpose  or  is  clearly  inciCMBUtal  to  some 
power  which  is  expressly  given." 

It  will  not  be  seriously  contended  that  ferrys 
across  navigable  streams  are  not   subject  ta 
state  legislation;  bridges  across  such  streams 
must  &no  be  subject  to  state  legislation;  a  ferry* 
might  be  used  for  the  transportation  of  mail^ 
across  a  navigable  stream  as  well  as  a  bridge, 
and  upon  principle  it  seems  to  me  that  no  dis- 
tinction can  be  made  between  the  two;  and  if 
Congress  has  the  power  to  authorize  the  con- 
struction of  the  bridge  in  question  against  the- 
will  of  the  States  interested,  it  also  has  the- 
power  to  authorize  the  maintenance  and  opera- 
tion of  ferries  between  Jersev  City  and  New 
York  in  opposition  to  the  will  of  such  States;^ 
but  the  court  in  the  case  above  cited  holds  dis- 
tin'ctlv  that  ferries  so  located  are  subject  to 
state  legislation,  and  as  suggested  above  at  no 
time  previous  to  the  passage  of  the  Act  in  ques- 
tion has  Congress  attempted  to  authorize  the- 
construction  of  a  bridge  across  a   navigable 
stream  in  opposition  to  the  will  of  the  States- 
interested. 

II.  The  State  has  not  the  power  to  authorise- 
the  obstruction  of  a  navigable  stream  where- 
Congress  has  acted  in  respect  to  the  subject, 
matter,  even  by  implication.  This  was  decid- 
ed in  the  case  of  I^mnsylvania  v.  WTmUm  etc. 
Bridge  Oo.  18  How.  518  (54  U.  S.  bk.  14,  L.  ed. 
248);  in  that  case  the  State  of  Virginia  had 
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thorized  by  statute  the  construction  of  abridge 
across  the  Ohio  River.  Congress  had  previ- 
ously regulated  navigation  upon  this  river  by 
licensing  vessels,  etc.  It  was  shown  that  the 
bridge  as  constructed  interfered  with  the  navi- 
gation of  the  river;  and  it  was  declared  to  be  a 
nuisance  and  beyond  the  power  of  the  State  to 
authorize  it. 

In  the  same  case  reported  in  18  How.  486 
(59  U.  8.  bk.  16,  L.  ed.  486),  it  was  decided 
that  notwithstanding  the  bridge  had  been  de- 
clared a  nuisance  by  the  highest  court,  yet 
'Congress  had  the  power  to  make  it  a  lawiul 
structure,  and  that  having  passed  an  Act  to 
that  effect,  the  bridge  authorized  by  the  Legis- 
lature of  the  State  of  Virginia  became  a  law- 
ful and  legal  bridge.  Those  were  the  only 
questions  involved  or  decided  in  that  case. 

IIL  The  State  has  the  power  to  authorize  the 
construction  of  a  bridge  over  a  navigable 
atream  in  the  absence  of  any  action  by  Con- 
gress in  execution  of  the  power  to  regulate 
-commerce. 

This  was  the  question  and  the  only  question 
passed  upon  in  the  case  of  WUson  v.  Black 
Bird  Greek  Mareh  Co.  2  Pet  246  (37  U.  S.  bk. 
7,  L.  ed.  412).  This  principle  was  also  decided 
in  South  Carolina  v.  Ga.  98  U.  S.  4  (Bk.  28,  L. 
ed.  782).  The  same  question  and  no  other  was 
presented  in  the  case  of  Oilman  v.  Philadelp/ua, 
8  Wall.  718  m  U.  S.  bk.  18.  L.  ed.  96),  where 
the  State  of  Pennsylvania  had  authorized  the 
-construction  of  a  bridge  across  the  Schuylkill 
River  at  the  City  of  Philadelphia.  It  was  con- 
-ceded  in  that  case  that  the  bridge  obstructed 
the  navigation  of  the  river;  but  it  was  held  that 
in  the  absence  of  any  action  on  the  part  of 
Ocmffress  the  bridge  was  a  lawful  structure. 

I Y .  An  examination  of  the  authorities  will 
-Bhow: 

1.  That  the  State  or  States  interested  may 
authorize  the  obstruction  of  a  navigable  stream 
within  their  boundaries,  provided  Congress  has 
not  acted  in  the  premises. 

2.  That  anv  structure  obstructinff  or  affect- 
ing a  navigable  stream,  although  authorized  by 
a  State  or  States,  may  be  removed  or  changed 
by  authority  of  Congress. 

8.  That  a  structure  erected  across  a  naviga- 
ble stream  by  authority  of  the  State  interested, 
although  a  nuisance  in  fact,  may  be  legalized 
4Uid  made  lawful  by  Act  of  Conmss. 

4.  That  a  structure  authorized  bv  the  State 
•or  States  interested,  across  a  navigable  stream, 
although  in  fact  it  does  not  obstruct  or  inter- 
fere with  the  navigation  of  the  stream,  may 
be  removed  or  changed  by  authority  of  Con- 
j^ress. 

6.  That  the  combined  action  of  the  State  or 
States  interested  and  of  Congress  will  legal- 
ize and  make  lawful  any  obstruction  to,  a  nav- 
igable stream. 

These  propositions  In  no  way  conflict  with 
the  principle  contended  for  by  the  complain- 
ant in  this  case,  viz.:  that  Congress  has  not 
the  power  to  obstruct  and  destroy  a  navigable 
watw  way  lying  wholly  within  the  bounda- 
ries of  two  States  under  the  commercial  clause 
•of  the  Constitution,  against  the  will  of  such 
States. 

If  this  be  not  so,  then  Congress  has  the  abso- 
lute power  under  the  oommerda]  clause  of  the 
Constitution  to  obatmcl  the  MisaiBsippi  River 


or  any  other  water  way  within  the  United 
States,  in  such  manner  as  to  make  it  impossi- 
ble to  navigate  such  water  ways,  in  opposition 
to  the  will  of  every  State  adjacent  thereto.  It 
is  contended  that  no  such  power  exists  in  Con- 
gress. 

V.  The  demurrer  should  be  overruled  and 
the  motion  for  an  injunction  during  the  pen- 
dency of  the  action,  granted. 
Mr.  W.  W.  Macrarl&nd,  for  defendants: 
I.  It  is  not  necessary  to  go  further  back  than 
the  case  of  Fa.  v.  Wheeling  etc.  Bridge  Co.  18 
How.  618  (54  U.  8  bk.  14,  L.  ed.  249).  That 
case  decided: 

1.  That  a  State  had  no  power  to  authorize  a 
bridge  over  a  navigable  liver  that  would  ob- 
struct navigation  in  a  case  where  Congress 
has  expressly  or  by  implication  acted  in  the 
matter,  and  that  such  a  bridge  would  be  de- 
clared a  nuisance,  notwithstanding  a  statute  of 
the  State  to  the  contrary.  The  proposition  Is 
thus  stated  in  the  head  note.  "  The  Ohio  is  a 
navigable  stream  subiect  to  the  controlling 
power  of  Congress,  which  has  been  exercised 
over  it;  and  if  the  Act  of  Virginia  authorized 
the  structure  of  the  bridge  so  as  to  obstruct 
navigation,  it  would  afford  no  Justification  to 
the  Bridge  Co." 

2.  In  Uie  next  place  it  decided  that  the  pow- 
er of  Congress  under  the  commercial  clause  in 
the  Constitution  was,  in  respect  to  bridging 
naviffable  waters,  supreme  and,  when  exer- 
cised, exclusive;  and  therefore,  although  the 
court  had  declared  the  bridge  in  that  case  to  be 
a  nuisance,  and  had  ordered  its  abatement,  a 
subsequent  Act  of  Coneress,  declaring  it  to  be 
a  lawful  structure,  made  it  so  and  superseded 
the  Judgment  and  orders  of  the  court.  The 
court  said:  "  The  power  of  Congress  to  regu- 
late commerce  includes  the  regulation  of  inter- 
course and  navigation,  and  consequently  the 
power  to  determine  what  shall  or  what  shall 
not  be  deemed  in  Judgment  of  law  an  obstruc- 
tion to  navigation."    And  In  respect  to  the 

{>aramount  authority  of  Congress  when  legis- 
ating  within  the  orbit  of  its  constitutional 
E>wer8,  the  court  In  its  first  opinion  uses  this 
nguage:  "  No  state  law  can  hinder  or  ob- 
struct the  free  use  of  a  license  granted  under 
an  Act  of  Congress "  18  How.  666  (54  U.  B. 
bk.  14,  L.  ed.  269). 

In  its  opinion  on  the  effect  of  the  Act  it  fur- 
ther said:  "  The  Act  of  Congress  afforded  full 
authority  to  reconstruct  the  oridge,"  18  How. 
486  (59  U.  S.  bk.  16,  L.  ed.  485).  ''Although 
it  may  be  an  obstruction  in  fact.  It  Is  not  so  in 
contemplation  of  law  "  (18  How.  480). 

In  the  earlier  case  of  WiUon  v.  Black  Bird 
Greek  Marsh  Co.  2  Pet.  245  (27  U.  S.  bk.  7,  L. 
ed.  412),  involving  the  same  general  principle, 
the  court,  speaking  by  OhirfJtutiee  Marshi^, 
said:  "  If  Congress  had  paraed  any  Act  whidi 
bore  upon  the  case,  any  Act  In  execution  of  the 
power  to  regulate  commerce,  *  *  *  we 
should  feel  not  much  difilculty  in  saying  that 
a  state  law  coming  in  conflict  with  such  Act 
would  be  void." 

II.  The  case  of  the  Clinton  Bridge,  1  Woolw. 
150;  10  Wall  454  (77  U.  S.  bk.  19,  L  ed.  969), 
was  very  similar  to  that  of  theWheeUng  Bridge, 
A  suit  m  chancery  was  pending  and  ready  for 
hearing,  the  object  of  which  was  to  have  a 
bridge  across  the  Mississippi  River  adjudged 
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to  be  an  obstruction  to  nayieation  and  abated 
as  a  nuisance.  In  the  mean  time  Congress  had 
passed  an  Act  declaring  the  bridge  to  be  a  law- 
ful structure,  and  on  this  ground  a  motion  was 
made  to  dismiss  the  bill,  and  it  was  granted. 
The  whole  subject  is  very  thoroughly  discussed 
by  Judge  Miller  who  decided  the  case  in  the 
circuit  court.  The  decision  was  affirmed  on 
appeal  in  a  short  opinion  by  Judge  Nelson  re- 
afllrming  the  exclusive  power  of  Congress  in 
the  premises,  and  the  efficacy  of  the  Act  in  le- 
galizing the  bridge. 

III.  The  principle  was  again  affirmed  in 
Souih,  Oa/rolirui  v.  Oa.  98  U.  B.  4  (Bk.  28,  L. 
ed.  782).  The  case  concerned  an  alleged  ob- 
struction to  the  navigation  of  the  Savannah 
River  under  authority  of  an  Act  of  Congress. 
It  was^held  that  the  obstruction  was  lawful. 
Among  other  things  the  court  says :  '  'The  pow- 
er to  regulate  commerce  comprehends  the  con- 
trol for  that  purpose,  and  to  the  extent  neces- 
sary of  all  the  navigable  rivers  of  the  United 
States  which  are  accessible  from  a  State  other 
than  those  in  which  they  lie.  For  this  purpose 
they  are  the  public  property  of  the  Nation  and 
subject  to  all  the  requisite  legislation  by  Con- 
gress." 

IV.  The  case  of  the  Pensaeola  Tel.  Co.  v. 
West.  U.  Tel.  Co.  96  U.  B.  1  (Bk.  24,  L.  ed. 
708),  brought  in  question  the  validity  of  a  state 
statute  conferring  an  exclusive  right  to  build 
and  maintain  a  telegraph  line  in  a  particular 
locality.  It  was  decided  that  the  State  had  no 
such  power,  and  that  the  statute  was  void  be- 
cause in  conflict  with  an  Act  of  Congress  on 
the  same  subject. 

The  court  reaffirms  the  supremacy  of  Con- 
gress, saying,  among  other  things: 

"  The  Government  of  the  United  States  with- 
in the  scope  of  its  powers  operates  upon  every 
foot  of  territory  under  its  jurisdiction.  It 
legislates  for  the  whole  Nation  and  is  not  em- 
barrassed by  state  lines.  *  *  *  The  State 
has  attempted  to  regulate  commercial  inter- 
course between  its  citizens  and  those  of  other 
States.  *  *  *  It  is  unnecessary  to  decide 
how  far  this  might  have  been  done  if  Congress 
had  not  acted  upon  the  same  subject,  for  it  has 
acted." 

V.  In  Newport  etc.  BridgeCo.  v.  United  BtaUe, 
105  U.  B.  470  (Bk.  26.  L.  ed.  1148).  the  ques- 
tion is  again  thoroughly  reviewed.  The  subject 
matter  was  a  bridge  over  the  Ohio  River  be- 
tween Newport  and  Cincinnati.  The  court, 
among  other  things,  say:  "The  paramount 
power  of  regulating  bridges  that  effect  the  nav- 
igation of  t]ae  navigable  waters  of  the  United 
States  is  in  Congress.  It  comes  from  the  pow- 
er to  regulate  commerce  with  foreign  Nations 
and  among  the  States." 

yi.  It  has  been  decided  that  a  State  may,  in 
the  absence  of  federal  legislation,  permit  the 
bridging  of  navigable  waters  within  its  own 
jurisdiction  (Oilman  v.  Philadel/phia,  8  Wall. 
781, 70  U.  B.  bk.  18,  L.  ed.  96),  the  court  say- 
ing, however,  that:  "  Congress  may  interpose, 
whenever  it  shall  be  deemed  necessary,  by 
either  general  or  special  laws.  It  may  regulate 
all  bridges  over  navigabW  waters,  remove  of- 
fending bridges  and  punish  those  who  shall 
thereafter  erect  them.  Within  the  sphere  of 
their  authority  both  the  legislative  andjudicial 
po  wer  are  supreme.  *'   Pound  v.  Turck,  95  U.  B. 


459  (Bk.  24,  L.  ed.  525),  was  a  similar  case. 
The  court* says,  among  other  things:  '*  In  the 
absence  of  legislation  by  €k)ngress  a  statute  of 
a  State  which  authorizes  the  erection  of  a  dam 
across  a  navigable  river  which  is  wholly  with- 
in her  limits  is  not  unconstitutional." 

VII.  The  doctrines  of  constitutional  law 
laid  doWn  in  the  foregoing  cases  were  again 
reaffirmed  in  the  case  of  Mwar  v.  Mapor  of  New- 
York,  109  U.  S.  885  (Bk.  27,  L.  ed.  971), which 
was  a  suit  brought  to  restrain  the  erection  of 
the  East  River  Bridge.  The  case  was  tried  be- 
low before  Judge  Blatchford,  who  decided 
against  the  plaintiff.  The  decision  was  af- 
firmed on  appeal.  It  was  held  not  to  impair 
the  efficacy  of  the  Act,  that  certain  incidental 
matters  were  left  to  the  determination  of  the 
secretary  of  war.  And  it  declared  that  the 
action  of  Congress  was  *'  paramount  and  con- 
clusive." The  court  said  that  all  the  questions 
presented  had  been  finally  settled  by  a  long 
line  of  decisions,  and  that  what  the  court  ''say- 
in  this  opinion  will  be  little  more  than  a  con- 
densation of  what  was  there  declared." 

Authorities  in  the  support  of  the  supreme 
exclusive  power  of  Congress  in  this  and  in  sn- 
alogous  cases  might  be  multiplied  almost  in- 
definitely, but  it  would  be  a  waste  of  time;  the 
?[uestion  is  no  longer  open  for  discussion.  It 
ollows  that  when  Congress,  acting  within  Ita 
powers,  says  a  thing  may  be  done,  and  a  state 
statute  says  that  it  shall  not  be  done^the  lat- 
ter is  void.  It  was  so  declared  in  WUeon  v. 
Black  Bird  Creek  Marsh  Co.,  in  the  Wheeling 
Bridge  Case,  in  Oilman  v.  PTUladelphia,  and  in 
Pensacda  Tel.  Co.  v.  Florida;  and  the  princi- 

Sle  is  necessarily  involved  in  all  the  cases, 
[owhere  is  there  a  suggestion  that  in  the  case 
of  bridges  or  in  any  other  case  must  there  be 
concurrent  action  of  the  State  Legislaiture. 

For  all  purposes  navigable  waters  Wd  the 
land  under  them  are  the  "  public  property  of 
the  Nation." 

South  Ca/roUna  v.  Oa.  supra.  Bee  also  the 
opinion  of  Judge  Miller,  1  Wall.  160  (68  U.  8. 
bk.  17,  L.  ed.  578). 

From  supplemental  bri^for  the  defendants  i» 
ansu)er  to  the  brirfjor  the  oomptainant. 

The  able  and  ingenious  brief  for  the  plaintiff 
presents  his  casein  the  strongest  and  most 
plausible  way  possible.  But  the  premises  (not 
altogether  without  support  in  early  decisions 
of  state  courts)  have  long  since  been  decided 
to  be  unsound  by  the  Supreme  Court  of  the 
United  States,  whose  decisions  are  conclusive 
upon  all  questions  of  constitutional  law.  Al- 
though not  stated  in  so  many  words,  the  fun- 
damental proposition  of  the  brief  is  that  the 
power  of  Congress  extends  only  to  saying  that 
bridges  may  not  be  built  over  navigable  waters, 
and  that  there  is  no  power  in  Congress  to  say 
what  bridges  may  be  erected;  that  every  fed 
eral  statute  on  the  subject,  no  matter  how 
strong  and  definite  in  expression,  must  be  held 
to  express  only  that  Congress  would  not  ob- 
ject if  the  consent  of  the  State  or  States  inter- 
ested could  be  obtained.  That  state  courts  were- 
in  the  beginning  so  inclined  to  construe  the 
constitutional  provision  in  question  is  un- 
doubtedly true;  this  clearly  appears  by  thecase 
of  the  People  v.  Beneselaer  etc,  B.  &.  Co.  15> 
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Wend.  118,  cited  for  the  plaintiff.  But  in  this 
case,  as  in  many  others,  the  tribunal  having 
jurisdiction  to  nnally  determine  all  questions 
arising  under  the  Constitution  has  disapproved 
of  the  interpretation  which  would  limit  the 
power  of  Congress  merely  to  giving  its  assent 
subject  to  the  approval  of  the  Btate.  The  su- 
preme court  has  asserted  for  Congress  the  sole 
power,  and  has  over  and  over  again  declared 
that  any  state  law  obstructing  the  full  and  effi- 
cient operation  of  an  Act  of  Congress  is  void. 
State  courts  have,  of  course,  accepted  this  in- 
terpretation as  conclusive.  Indeed,  the  court 
of  appeals,  in  the  case  of  this  very  bridge,  has 
declared  the  rule  to  be  settled  as  above  stated 
in  the  following  words: 

**  It  is  also  proper  to  say  that  the  enactment 
by  Congress  during  its  last  session  of  a  bill  au- 
^orizing  the  contracting  parties  hereinbefore 
referred  to,  to  build  a  railroad  bridge  or  via- 
duct across  Arthur  Kill,  has  apparently  re- 
moved any  legal  objection  to  such  a  structure, 
and  rendered  It  quite  certain  that  the  connec- 
tions contracted  for  between  such  parties  will 
be  made  and  the  property  sought  to  be  ob- 
tained by  this  proceeding  devoted  to  the  pur- 
poses alleged  in  the  petition." 

l^othing  could  be  more  explicit  nor  is  the 
decision  in  the  People,  Murphy,  v.  Kellf/,  76  N. 
T.  475,  in  conflict  with  what  the  court  here 
say;  for  in  that  case  the  court  say,  referring  to 
the  power  of  Congress: 

"What  it  authorizes  may  be  justified  upon 
its  authority;  what  it  forbids  is  necessaxily  un- 
Uwful "  (at  p.  483). 

In  the  case  of  the  Brooklyn  Bridge,  it  was 
necessary  to  take  for  its  use  a  large  amount  of 
land,  far  within  the  limits  of  the  two  cities, 
and  for  that  purpose,  state  legislation  was,  of 
course,  necessary.  An  Act  of  Congress  au- 
thorizing a  bridge  does  not  necessarily  have 
anything  to  do  with  the  acquisition  of  land  on 
the  shore,  or  of  other  property  necessary  for 
its  construction;  and  it  is  quite  conceivable 
that  in  the  absence  of  any  general  law  on  the 
subject,  state  legislation  might  he  necessary 
for  Its  condemnation;  but  with  that  question 
we  are  not,  at  present,  concerned.  But  if  it 
were  held  that  the  right  of  the  State  to  the 
land  under  water  was  superior  to  that  of  the 
United  States,  it  would  be  univalent  to  hold- 
ing that  no  bridge  could  be  built  under  an  Act 
of  Congress,  and  we  have  seen  that  the  court 
of  appeals  has  decided  in  the  case  of  this  very 
bridge  that  such  an  Act  gives  all  the  authority 
that  Is  required.  If  it  were  not  so,  it  is  obvious 
that  a  State  might  wholly  nullify  the  provis- 
ion of  the  Federal  Constitution  in  question. 

If,  for  example,  a  state  law  Is  essential  to 
the  legality  of  the  structure,  a  repeal  of  that 
law,  under  a  power  of  repeal  reserved  as  is 
usual,  would  make  it  unlawful;  and  so  after 
all,  everything  would  depend  upon  the  pleas- 
ure of  the  State  and  the  ever  changing  views 
of  successive  Legislatures  as  to  the  State's  in- 
terest   This  cannot  be  so. 

The  superior  right  of  Congress  over  the  land 
tinder  water  is  a  necessary  incident  of  its  con- 
stitutional supremacy,  and  essential  to  its  effi- 
cient exercise.  For  all  the  purposes  of  that 
constitutional  power,  the  State  is  regarded  as 
having  transferred  to  the  Federal  €k>vemment, 
for  the  benefit  of  the  people  of  the  United 
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States,  the  interest  which  it  held  in  the  land 
under  water  for  the  benefit  of  the  people  of 
the  State;  and  that  interest,  for  all  Uie  pur- 
poses of  commerce,  is  now  held  by  the  United 
States  upon  a  larger  and  more  comprehensive 
trust  That  is  what  the  court  says  in  South 
Carolina  v.  Ga,  (brief,  p.  4,  pt.  8). 

The  dissenting  opinion  of  Judge  Field  in 
Bridge  Co,  v.  U,  8.  is  cited.  But  while  not  al- 
together approving,  he  admits  that  the  ques- 
tion is  settled  for,  he  says:       ' 

'*Yet  out  of  this  assertion  of  a  power  to  leg- 
alize a  structure,  which,  without  such  sanc- 
tion, would  be  deemed  an  obstruction  to  navi- 
gation, has  grown  up  the  doctrine  of  an  inde- 
pendent power  in  Congress  to  authorize  the 
construction  of  bridges  over  na viable  streams, 
without  the  permission  of  the  States,  and  to 
control  them  when  constructed." 

In  the  late  case  of  OardweU  v.  American 
Bridge  Go.  113  U.  S  205  (Bk.  28,  L.  ed.  959), 
Judge  Field  delivered  the  opinion  of  the  court, 
and  the  views  expressed  in  his  dissenting  opin- 
ion in  Bridge  Co.  v.  United  States,  appear  to 
have  been  modified,  for  he  says,  among  other 
things,  after  referring  to  the  cases  in  which 
the  plenary  and  controlling  power  of  Congress 
is  asserted:  "We  are  entirely  satisfied  with  the 
soundness  of  the  conclusions  reached."  Again, 
referring  to  the  States,  he  says:  ''And  as  to 
bridges  over  navigable  streams  this  power  is 
subordinate  to  that  of  Congress,  as  an  Act  of 
the  latter  body  is  by  the  Constitution  made  the 
supreme  law  of  the  land." 

The  opinion  of  the  court,  it  will  be  noticed, 
asserts  the  doctrine  in  the  strongest  way. 

In  South  Carolina  v  &a.  98  U.  S.  4  (Bk.  23,. 
L.  ed.  782),  the  court  says: 

"It  is  not,  however,  conceded  that  Congress 
has  no  power  to  order  obstructions  to  be  plaoed 
in  the  navigable  waters  of  the  United  States. 
*  *  *  If ,  as  we  have  said,  the  United  States 
have  succeeded  to  the  power  and  rights  of  the 
several  States,  so  far  as  control  over  interstate 
and  foreign  commerce  is  concerned,  this  is  not 
to  be  doubted"  (at  pp.  11, 12). 

In  the  case  of  the  Neutport  etc.  Bridge  Go,  v. 
U.  8. 105  U.  S.  479  (Bk.  26.  L.  ed.  1147),  Judg& 
Miller,  in  his  opinion  below,  commences  his 
elaborate  discussion  of  this  question  with  the 
following  sentence:  "If  the  determination  of 
the  circumstances  under  which  a  bridge  may 
be  built  over  a  navigable  stream,  or  the  pre- 
senting of  general  rules  for  its  construction 
and  maintenance,  be  a  regulation  of  commerce 
either  with  foreign  Nations  or  among  the 
States,  then  the  enactment  under  considera- 
tion falls  within  the  power  conferred  on  Con- 
gress by  that  clause."  He  then  goes  on  to 
show  that  it  has  been  definitely  settled  that 
Congress  has  this  power. 

1  Woolw.  p.  156. 

But  it  is  said,  on  the  other  side,  that  in 
many  of  these  cases  there  was  also  the  author- 
ity of  the  State  for  doing  tliat  which  was  con- 
templated. This  is  true,  but  there  is  no  case 
in  which  the  existence  of  that  authority  was 
regarded  as  a  factor  of  any  importance  in  the 
decision.  Some  of  the  cases  related  to  struc- 
tures in  waters  wholly  within  one  State,  as  in 
the  case  of  Uie  Eaet  Biwr  Bridge,  and  of  the 
Eaaanaba  Co,  v.  Chicago,  107  U.  S.  678  (Bk.  27, 
L.  ed.  442),  and  in  the  case  of  G»£f7»a»  V.  PAitode^- 
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ptvid.  In  all  these  cases,  rights  of  a  different 
nature  from  those  under  consideration  were 
essential  both  to  create  corporations  with  cor- 
porate power  to  do  what  was  purposed,  and  to 
acquire  property  over  which  Congress  had  no 
control.  For  these  subsidiary  purposes,  there- 
fore, state  legislation  was  essential.  This  is 
well  illustrated  in  the  case  of  the  Clinton 
Bridge.  In  that  instance,  the  respective  State 
Legislatures  professed  to  do  nothing  more 
than  to  create  corporations  capable  of  building 
the  bridge,  and  then  in  express  terms  left  it  to 
Oonffress  to  decide  whether  they  mi^ht  build 
A  bridge,  and  what  sort  of  a  bridge  it  should 
be.  Another  illustration  of  the  same  principle 
is  to  be  found  in  the  case  of  the  Pentacola  Tel, 
Co.  V.  Western  Union  Tel,  <h.  96  U.  B.  1  (Bk. 
^,  L.  ed.  708). 

In  that  case,  as  in  the  case  before  the  court, 
the  land  required  had  been  obtained  by  pri- 
vate purchase,  and  it  was  only  necessary  to 
find  a  law  which  authorized  the  work.  That 
was  found  in  an  Act  of  Congress,  and  a  state 
statute  that  stood  in  the  way  of  that  Act  was 
swept  out  of  the  way  and  declared  to  be  void. 
And  we  know  that  in  the  great  leading  case  of 
the  Wheeling  Bridge  no  importance  at  all  was 
attached  to  a  statute  of  Yireinia  and  no  force 
allowed  to  it;  for  in  spite  oi  that  statute,  the 
bridge  was,  in  the  first  instance,  declared  to 
be  a  nuisance,  then,  before  that  judgment  was 
carried  into  execution,  came  the  Act  of  Con- 
gress which  at  once  made  it  a  lawful  structilte, 
me  bridge  obtaining  iig  status,  so  to  speak, 
wholly  from  that  Act. 

Again;  whatever  plausibility  an  argument 
on  the  lines  of  the  plaintiff's  brief  might  once 
have  had,  or  may  now  have,  in  respect  to 
waters  wholly  interstate,  disappears  when  ap- 
plied to  navigable  waters  constituting  a  boun- 
dary between  two  States.  All  constitutional 
law  is,  from  its  very  nature,  exclusive  when 
'brought  into  exercise.  Indeed,  volition  which 
is  in  any  wise  dependent  upon  the  will  of  an- 
other is  not  power;  nor  is  there  any  case  in 
which,  under  the  Federal  Constitution,  co- 
operative legislation  on  the  part  of  a  State  is 
necessary  to  communicate  vitality  and  efllcien- 
cy  to  an  Act  of  Congress.  And  in  a  case 
where,  in  the  absence  of  action  on  the  part  of 
•Congress,  the  State  is  left  free  to  legislate,  the 
^moment  Congress  does  exercise  its  superior 
authority,  the  statute  of  the  State  ceases  to  be 
operative;  it  remains  in  abeyance  or  becomes 
a  nullity.  Therefore,  it  follows,  of  course,  as 
laid  down  in  all  the  authorities,  that  when 
Congress,  acting  within  its'  powers,  declares 
that  a  thing  may  be  done,  the  state  statute  for- 
bidding  it  to  be  done  is  simply  void.  It  will 
be  noticed  that  the  Act  of  Congress  makes  this 
bridge  part  of  a  post  road,  and  if  it  were  at  all 
necessary,  this  provision  might  well  be  re- 
ferred to  as  strengthening  the  main  position 
and  argument  for  the  defendant.  But  the 
efficiency  of  the  Act  upon  the  broad  general 
principles  already  mentioned  seems  to  be  too 
•clear  to  call  for  farther  discussion. 

Wallaoe,  C  J.,  delivered  the  following 
-opinion: 

The  complainant  is  a  vessel  owner  whose 
business  of  transportation  makes  it  necessary 
for  him  to  use  the  narrow  navigable  water- 


way known  as  Arthur  Kill,  which  constitutes 
one  of  the  boundaries  between  the  States  of 
New  York  and  New  Jersey.  He  has  brought 
this  suit  to  restrain  the  defendants  from  con- 
structing a  railroad  bridge  across  these  naviga- 
ble waters,  which  they  propose  to  build  and 
maintain  under  claim  of  authority  conferred 
by  the  Act  of  Congress  of  June  1*6, 1886,  en- 
titled "An  Act  to  Authorize  the  Construction 
of  a  Bridge  across  the  Staten  Island  Sound, 
Known  as  Arthur  Kill,  and  to  Establish  the 
Same  as  a  Post  Road.''  The  case  is  now  here 
upon  the  defendants'  demurrer  to  the  bill  of 
complaint,  and  upon  complainant's  motion  for 
an  injunction  pendente  Ute. 

It  ia  not  disputed  that  the  complainant  has  a 
sufficient  sti^nding  in  a  court  of  equity  to  chal- 
Jenee  the  right  of  the  defendants  to  ouild  the 
bridge;  and  the  single  question  to  be  decided  is 
whemer  they  have  a  legal  right  to  build  the 
bridge.  If  they  have,  it  is  solely  by  the  effi- 
cacy of  the  Act  of  Congress  as  a  constitutional 
exercise  of  the  power  to  regulate  conmieroe 
between  the  several  States. 

The  Legislature  of  New  Jersey,  by  an  Act 
passed  April  6, 1886,  has  forbidden  the  erec- 
tion of  any  bridge  or  structure  over  any  part 
of  the  navigable  waters  where  the  tide  ebbs 
and  flows,  separating  the  State  from  other 
States,  without  express  permission  given  by 
the  Legislature  by  statute  in  that  behfdf .  Tne 
Act  was  passed  after  the  bill  had  been  intro- 
duced in  Congress  authorizing  the  construction 
of  this  bridge,  and  before  it  became  a  law, 
and  was  preceded  by  the  adoption  of  concur- 
rent resolutions  of  the  Senate  and  House  of 
Assembly  of  New  Jersey  protesting  against 
any  action  on  the  part  of  Congress  Intended 
to  legalize  the  erection  of  such  a  bridge. 

The  case  thus  presents  the  constitutional 

?[uestion  whether  Congress  can  lawfully  con- 
er  upon  a  private  corporation  the  capacity  to 
occupy  navintble  waters  within  a  State,  and 
appropriate  we  soil  under  them,  for  the  pur- 
poses of  interstate  commerce,  without  the  eon- 
sent  of  the  State. 

Although  the  Act  of  Congress  establishes 
the  bridge,  when  constructed  as  a  post  road, 
this  ia  wholly  an  incidental  and  an  unneces- 
sary feature  of  the  legislation.  The  Act  does 
not  purport  to  author&e  the  bridge  in  order  to 
provide  an  additional  post  road;  and  the  pro- 
vision establishing  the  bridge  as  a  poet  road, 
when  built,  was  unnecessary,  because  it  would 
become  such  by  force  of  pre-existing  law. 
Sec.  3964,  R  S.  U.  S. 

Neither  does  it  in  terms  purport  to  be  an  ex- 
ercise of  the  power  to  regulate  commerce  be- 
tween the  States;  but  that  this  is  its  essential 
character  is  apparent  from  the  recitals  which 
show  that  it  was  designed  to  afford  a  connec- 
tion between  railroads  already  constructed,  or 
to  be  constructed,  on  opposite  sides  of  the 
Sound.  Obviously,  Congress  intended  to 
plant  Hie  rights  conferred  on  the  defendants 
upon  the  validity  of  the  Act  as  6  regulation  of 
commerce. 

Both  the  language  and  the  history  of  the 
Act  preclude  the  doubt  whether  it  can  be  ccm- 
strued  as  intended  to  grant  a  privilege  whidi 
is  to  become  operative  when  concurrent  au- 
thority to  bulla  the  bridge  is  obtained  from 
the  States  of  New  Jersey  and  New  York.    It 
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is  aUent  as  to  any  such  condition,  and  this  si- 
lence is  emphatic,  in  yiew  of  tke  proyisions 
contemplating  the  assent  of  the  State  which 
have  been  inserted  in  fdl  previous  Acts  of  a 
«imilar  character  when  permission  by  the  State 
had  not  been  given  in  advance.  As  it  was 
passed  notwithstanding  the  protest  of  New 
Jersey,  which  was  in  effect  a  declaration  that 
•he  would  not  consent,  it  must  be  assumed 
that  Congress  did  not  regard  the  consent  of 
the  State  necessary. 

The  predse  questiQp  to  be  decided  has  never 
l>een  adjudicated;  and  the  present  Act  is  the 
-first  attempt  on  the  part  of  Congress  to  grant 
such  a  right  as  is  asserted  by  the  defen&nts. 

In  the  language  of  the  Supreme  Court  of 
the  United  States  in  MtUer  v.  Mayor  of  New 
York: 

*'The  power  vested  In  Congress  to  regulate 
commerce  with  foreign  Nations,  and  among 
the  several  States,  includes  the  control  of  the 
Bavigabie  waters  of  the  United  States  so  far 
«s  may  be  necessary  to  insure  their  free  navi- 

f&tion;  and  by  navigable  waters  of  the  United 
tates  are  meant  such  as  are  navigable  in  fact, 
jmd  which,  bv  themselves,  or  by  their  connec- 
tion with  omer  waters,  form  a  continuous 
channel  for  commerce  with  foreign  countries 
or  among  the  States."  109  U.  S.  895  [Bk.  27, 
li.  ed.  975]. 

Whether  the  waters  are  wholly  within  the 
lx)undarie8  of  a  State,  or,  as  here,  lie  between 
two  States,  is  not  material.  Tbev  are  navi- 
cable  waters  of  the  United  States  if  they  form, 
by  themselves  or  by  uniting  with  others,  a  con- 
tinuottf  highway  for  commerce  with  other 
States  or  countries.  2%e  Daniel  Bail,  10  Wall. 
W7  [77  U.  S.  bk.l9,L.  ed.  999] ;  Bacanaba  etc. 
Trantporiation  Co.  v.  Chicago,  107  U.  S.  682 
[Bk.  87.  L.  ed.  444.] 

The  power  of  control  over  such  waters  nec- 
««sarily  includes  the  power  of  deciding  what 
structures  are  impediments  to  commerce;  and, 
hj  an  unbroken  line  of  decisions,  it  is  settled 
tfiat  theparamount  authority  regulating  bridges 
tbat  affect  the  navigation  of  the  navigable 
^waters  of  the  United  States  Is  in  Congress. 

So  long  as  this  authority  lies  dormant,  the 
States  may  authorise  the  erection  of  bridges 
oyer  navigable  waters  within  their  limits, 
yvhich  may  to  some  extent  obstruct  navigation, 
or,  by  concurrent  action,  may  bridge  ue  wa- 
ters lying  between  them;  but,  so  soon  as  Con- 
gress intervenes  and  exercises  its  power  of  reg- 
ulation, what  has  been  done  by  state  author- 
ity must  give  way  to  the  paramount  authority 
of  Congress.  The  power  of  the  State  ends 
-where  that  of  the  Nation  begins.  Wileon  v. 
Black  Bird  Oreek  Marsh  Ch.  2  Pet.  250  [27  U. 
S.  bk.7,  L.  ed.  414];  Pa.  v.  WheeUng  etc.  Bridge 
Ch.  18  How.  421  [69  U.  S.  bk.  15,  L.  ed.  485]; 
Giifnan  v.  Philadelphia,  8  Wall  728  [70  U.  8. 
bk.  18,  L.  ed,  100];  Mobile  Co.  Y.KimbaU,  102 
V.  8. 691  [Bk.  26.x.  ed.  288];  Pbundy.  Turek, 
V5  0.  S.  459  [Bk.  24.  L.  ed.  5251. 

These  decisions,  however, falishort  of  adju- 
dicating the  present  case,  because  they  do  not 
decide  in  terms  that  the  power  of  regulation 
extends  further  than  is  required  to  preserve  the 
free  and  unobstructed  navigation  of  the  public 
syaters.  If  the  power  ends  there,  the  present 
Act  is  nugatory.  That  it  does  end  there  never 
lias  t>een  authoritatively  determined. 

S. 


The  lands  under  the  water  on  the  New  Jer- 
sey side  of  Arthur  Kill  belong  to  the  State  of 
New  Jersey,  or  to  those  who  have  derived  title 
from  the  State.  The  shores  of  navigable  wat- 
ers, and  the  soil  und^  them,  were  not  granted 
by  the  Constitution  to  the  United  States,  but 
were  reserved  to  the  States  respectively.  J^ 
lard  v.  Eagan,  3  How.  212  [44  U.  S.  b£  11,  L. 
ed.  565]. 

The  right  of  eminent  domain  over  such  lands, 
for  all  municipal  purposes,  resides  in  the  State 
within  the  boundaries  of  which  they  lie,  and 
within  the  legitimate  limitations  of  this  right 
the  power  of  the  State  to  appropriate  the  shores 
of  navigable  waters,  and  the  lands  under  them, 
is  absolute.  Ormerod  v.  New  York  etc.  J3.  Oo» 
21  Blatchf.  106. 

Expressions  of  opinions  by  learned  Jurists 
are  found  in  several  adjudeed  cases ,  to  the  effect 
that  Congress  cannot,  unoer  the  power  of  reg- 
ulating commerce,  authorize  the  erection  of 
bridges  over  navigable  waters  without  the  con- 
sent of  the  State,  or  sanction  an  obstruction  of 
commerce. 

In  People  y.  Bensselaer  etc.  B.  B,  Co.  15 
Wend.  113,  Chitf  Justice  Savage,  after  assert- 
ing that  the  power  to  erect  bridges  over  such 
waters  existed  in  the  State  Legislature  before 
the  adoption  of  the  Federal  Constitution,  says: 

"It  1b  not  pretended  that  such  power  has 
been  delegated  to  the  general  government  as  is 
conveyed  under  the  power  to  regulate  com- 
merce and  navigation.  It  remains,  then,  in  the 
State  Legislature,  or  it  exists  nowhere.  It  does 
exist  because  It  has  not  been  surrendered  any 
further  than  such  surrender  may  be  qualifledly 
implied;  that  is,  the  power  to  erect  bridges 
over  navigable  streams  must  be  considered  so 
far  surrendered  as  may  be  necessary  for  a  free 
naTigation  upon  those  streams." 

In  People,  Murphy,  y.  KeUy,  76  N.  Y.  475, 
Earl,  J.,  says: 

"The  East  River  ii  a  public  navigable  water, 
and  to  bridge  it  requires  the  concurrent  author- 
ity of  the  State  of  New  York  and  of  the  United 
States;  of  the  former  by  reason  of  its  rights  in 
the  lands  on  the  shore,  and  under  the  water, 
and  of  its  qualified  sovereignty  over  the  water; 
and  of  the  latter  by  reason  of  the  exclusive 
power  of  Congress  to  regulate  commerce,  and 
to  determine  in  its  regulation  thereof  to  what 
extent  navigation  upon  the  water  may  be  ob- 
structed or  interfered  with." 

In  the  Wheeling  Bridge  Caee,  Mr.  Juttice  Mc- 
Lean, in  considering  whether  Congress  could 
legalize  a  bridge  over  navigable  water  within 
the  jurisdiction  of  any  State  or  States,  uses  this 
language: 

"But  this  does  not  necessarily  include  the 
power  to  construct  bridges  which  may  obstruct 
commerce,  but  can  never  increase  its  facilities 
on  a  navigable  water.  Any  power  which  Con- 
gress may  have  in  regard  to  such  a  structure  is 
indirect,  and  results  from  a  commercial  regu- 
lation. It  may,  under  this  power,  declare  that 
no  bridge  shall  be  built  which  shall  be  an  ob- 
struction to  the  use  of  a  navigable  water.  And 
this,  it  would  seem,  is  as  far  as  the  commercial 
power  by  Congress  can  be  exercised.  ♦  ♦  ♦ 
If,  under  the  commercial  power,  Congress  may 
make  bridge  over  'navigable  waters,  it  would 
be  difficult  to  find  any  limitation  of  such  a 
power.    *  *  *  So  extravagant  and  absorbing 

29 


44» 


Intbbstatb  Commbbob  Reports— U.  S.  Cmonrr  Coitbt. 


kOQ.r 


a  federal  power  as  this  has  rarely,  if  ever,  been 
claimed  by  anyone." 

In  the  more  recent  case  of  Newport  eie.  Bridge 
Co.  V.  V,  8. 105  U.  S.  496  [Bk.  26,  L.  ed.  1162], 
Mr.  JuBtiee  Field  uses  this  language: 

'*From  the  use  of  the  word  'assent'  to  the 
erection  of  a  bridge  over  a  navigable  river,  or 
the  declaring  of  one  already  erected  a  lawful 
structure,  the  transition  has  been  easy  and  nat- 
ural to  the  assumption  of  an  affirmative  pow- 
er in  Congress  to  authorize,  independently  of 
the  action  of  the  States,  the  construction  of  such 
bridges,  and  to  control  them.  From  the  au- 
thorities cited,  and  the  reasons  assigned,  it  is 
evident  that  Congress  possesses  no  such  power. 
*  ♦  ♦  If  weight  Ib  to  be  given  to  these  author- 
ities, and  to  the  reasons  on  which  they  rest,  it 
must  follow  that  the  sovereignty  and  jurisdic- 
tion of  the  States  over  their  navigable  waters, 
which  were  as  absolute  upon  the  adoption  of 
the  Constitution  as  over  their  roads,  still  con- 
tinue, except  that  they  are  to  be  so  exercised 
as  not  to  obstruct  the  free  navigation  of  the 
waters,  so  far  as  such  navigation  may  be  re- 
quired in  the  prosecution  of  interstate  and  for- 
eign commerce." 

It  is  to  be  remarked,  however,  of  these  ob- 
servations, that  what  was  said  by  Mr.  Chief 
Justice  Savage  in  the  first  case,  and  by  Mr. 
Justice  Earl  in  the  second,  was  obiter,  and  that 
the  views  expressed  by  Mr,  Justice  McLean 
and  by  Mr.  Justice  Field  were  by  way  of  argu- 
ment in  dissenting  from  the  opinion  of  the 
court.  It  was  not  necessary  in  either  of  those 
eases  to  pass  upon  the  point  suggested. 

The  case  of  South  Carolina  v.  Georgia,  03 
U.  S.  4  [Bk.  28.  L.  ed.  782],  is  an  authority 
tJiie  other  way.  The  supreme  court  there  con- 
sidered a  case  in  which  a  bill  was  filed  by  the 
State  of  South  Carolina  against  the  secretary 
of  war  and  other  officers  oi  the  United  States, 
to  restrain  them  from  obstructing  or  interrupt- 
ing the  navigation  of  the  Savannah  River  un- 
der authority  of  an  appropriation  Act  of  Con- 
gress for  the  improvement  of  the  harbor  at 
Savannah.  The  court  were  of  the  opinion 
that  the  Acts  sought  to  be  restrained  did  not 
tend  to  the  destruction  of  the  navigation  of  the 
river,  although,  by  obstructing  the  water  way 
of  one  of  its  channels,  navigation  would  be  re- 
stricted to  the  other  channel,  and  therefore 
were  not  in  any  just  or  legal  sense  a  destruc- 
tion or  impediment  of  navigation.  The  court 
held  that  the  appropriation  Act  conferred  up- 
on the  secretary  of  war  the  discretion  to  deter- 
mine the  mode  of  improvement,  and  author- 
ized the  diversion  of  the  water  from  one  chan- 
nel into  another,  If,  in  his  judgment,  such  was 
the  best  mode. 

Mr,  Justice  Strong,  speaking  for  the  court, 
used  this  language: 

'*It  is  not,  however,  to  be  conceded  that 
Congress  has  no  power  to  order  obstructions 
to  be  placed  in  the  navigable  waters  of  the 
Unitea  States,  either  to  assist  navigation,  or  to 
change  its  direction  by  forcing  It  into  one 
channel  of  a  river  rather  than  the  other.  It 
may  build  Hght  houses  in  the  bed  of  the 
stream.  It  may  construct  jetties.  It  may  re- 
quire all  navigators  to  pass  along  a  prescribed 
channel,  and  mav  close  any  other  channel  for 
their  passage.  If,  as  we  have  said,  the  United 
States  have  succeeded  to  the  power  and  rights 


of  the  several  States,  so  far  as  control  over  in> 
terstate  and  foreign  commerce  is  concerned, 
this  is  not  to  be  doubted."  And  the  Wheeling 
Bridge  Case  was  cited  as  ruling  that  the  power 
of  Congress  to  regulate  commerce  includes  tke 
power  to  determine  what  shall  or  shall  not  be 
deemed,  in  the  judgment  of  law,  an  obstrac- 
tion  of  navigation. 

This  decision  con  trols  the  present  case.  The 
State  of  South  Carolina  had  not  consented  to 
the  closing  of  one  of  the  channels  of  her  ri?er 
by  the  authorities  of  the  United  States,  and 
insisting  that  this  could  not  be  done  against  her 
consent,  and  asserted  her  rights  to  prevent  it 
by  a  bill  in  equity.  The  question  was  neces- 
sarilv  involved  whether,  under  the  power  to 
regulate  commerce.  Congress  can  close  the 
channel  of  a  river  within  a  State  against  the 
consent  of  the  State.  The  decision  puts  that 
question  at  rest,  and  is  an  unqualified  affirma- 
tion that  Consress  can  do  so.  If  Congress  can 
close  a  river,  it  can  certainly  bridge  one.  Ap- 
plying the  'principle  of  that  decision  here^ 
where,  instead  of  a  jetty  or  a  light  house,  a 
bridge  is  the  structure  authorized,  it  follows 
that  what  Congress  has  sanctioned  by  the  pres- 
ent Act  is  not  an  obstruction  of  navigation,, 
that  the  judgment  of  Congress  concludes  con- 
troversy as  to  the  fact,  and  that  concurrent  ac- 
tion on  the  part  of  New  Jersey  is  not  only  not^ 
indispensable,  but  that  her  opposition  is  futile. 

The  argument  that  the  rights  of  the  State  of 
New  Jersey  are  ignored  or  invade  by  per- 
mitting such  a  bridge  to  be  built  without  her 
consent  is  purely  a  sentimental  one.  She  hos^ 
no  control  of  the  water  way  for  the  purposes 
of  navigation  which  is  not  subordinate  to  the 
will  of  Congress.  She  can  make  no  use  of  it 
against  the  will  of  Congress.  The  Act  of 
Congress  does  not  attempt  to  appropriate  any 
of  the  property  of  her  citizens,  or  to  interfere 
with  her  power  of  eminent  donudn. 

If  the  constitutional  power  of  Congress  over 
the  navigable  waters  of  the  United  States  is 
confined  to  a  mere  negation  of  state  authority 
over  them,  if  Congress  can  only  ratify  and  pro- 
hibit what  the  State  proposes,  if  it  has  no  fac- 
ulty of  independent  action,  and  no  vigor  to 
originate,  then,  instead  of  being  paramount, 
the  power  is  practically  subordinate  to  the 
power  of  the  State,  xei  it  has  never  been 
doubted  that,  within  the  scope  of  its  powers, 
the  Government  of  the  United  States  is  su- 

Sreme,  or  that  its  authoritv,  when  ascertained. 
k,  to  the  extent  asserted,  of  necessity  exclusive. 
The  Constitution  delegates  to  Congress  the 
power  to  prescribe  the  conditions  upon  which 
commerce,  in  all  its  forms,  shall  be  conducted 
between  the  citizens  of  the  several  States,  and 
to  adopt  measures  to  promote  its  development 
and  prosperity.  Bridges  over  navigable 
waters  are  necessary  to  facilitate  transporta- 
tion and  commercial  intercourse.  They  are 
well  recognized  instrumentalities  of  commerce. 
The  power  to  build  them,  or  authorize  them  to 
be  built,  is  an  incident  of  the  general  power  to 
regulate  interstate  commerce.  If  the  national 
and  state  authorities  disagree  as  to  the  expedi- 
ency of  bridging  a  river,and  if  ,as  is  asserted,  the 
power  to  act  is  partitioned  between  them,  and 
can  only  be  exercised  concurrently,  interstate 
commerce  may  be  crippled.  If  CongreBS 
deems  a  railroaia  bridge  necessary  or  ueef  ol  aa 
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an  iiiBtramentality  of  Interstate  commerce, 
there  is  no  sound  reason,  aside  from  consider- 
ations of  expediency,  why  it  should  not  build 
one,  or  authorize  a  private  corporation  to  do 
so.  It  seems  idle  to  say  that  its  power  only 
extends  to  prohibiting  the  States  from  build- 
inff  such  bridges,  and  that  it  can  direct  what 
bndg^  shall  not  be  built,  but  not  what  shall 
be  Imilt.  This  would  make  the  constitutional 
prerogadye  obstructlye  merely.  Thus  circum- 
scribe, it  would  be  shorn  of  most  of  its  value. 
It  is  not  intended  to  intimate  that  Confess 
can  authorize  the  appropriation  of  pnvate 
property  for  the  purposes  of  such  a  bridge.  It 
was  at  one  time  doubtful  whether  the  Govern- 
ment of  the  United  States,  in  order  to  obtain 
property  required  for  its  own  purposes,  could 
exercise  the  right  of  eminent  domain  within 


the  States.  Tliat  question  was  settled  in  Eohl 
y.  U,  S,  91  U.  8.  367  [Bk.  28,  L.  ed.  449J, 
where  it  was  held  that  the  government,  if  such 
property  cannot  be  obtained  by  purchase,  may 
appropriate  it  upon  making  just  compensation 
to  the  owner.  It  is  not  necessary  to  consider 
whether  Congress  could  enable  the  def  endanta 
to  condemn  property  in  New  Jersey  for  the 
purposes  of  their  bridge.  This  has  not  been 
attempted  by  the  Act  under  consideration. 
All  that  is  now  necessary  to  decide  is  that  if 
the  defendants  acquire  the  right  of  the  owners 
of  the  land  under  the  waters  and  on  the  shores, 
the  Act  of  Congress  gives  them  lawful  author- 
ity to  build  and  maintain  their  bridge  without 
the  consent  of  the  State  of  New  Jersey. 

The  demurrer  U  mttained,  and  the  moUonfor 
em  irtjunction  U  denied. 


THE  INTERSTATE  COMMERCE  COMMISSION. 


George  RICE 

LOUISVILLE  &  NASHVILLB  R.  R.  CO.* 
(Answer  filed  Auirust  16, 1887  J 

THE  answer  of  the  Louisville  &  Nashville 
Railroad  Company  to  the  bill  of  com- 
plaint made  by  George  Rice  before  the  Inter- 
atate  Ccnnmerce  Commission. 

The  Louisville  &  Nashville  Railroad  Com- 
pany, defendant  in  the  above  case,  for  answer 
to  the  bill  of  complaint  filed  therein,  respect- 
fully submits  the  following: 

I.  It  admits  that  it  is  a  corporation,  incorpo- 
rated and  organized  by  and  under  the  laws  of 
Kentucky,  and  is  a  common  carrier  engaged  in 
the  business,  among  other  things,of  transporta- 
tion for  hire  of  persons  and  property,  by  a  con- 
tinuous shipment  by  means  of  lines  of  railroad, 
owned  or  operated  by  it  (and  by  the  South  & 
North  Alabama  Railroad, between  Decatur  and 
Montgomery,  which  is  owned  and  operated  by 
the  South  Alabama  Railroad  Company),  from 
and  to  the  various  towns  and  cities  set  out  in 
complainant's  bill  of  complaint  except  the  Town 
of  Selma,  Alabama,  which  town  is  not  reached 
tliereby;  and  defendant  further  admits  "hat 
one  of  its  duties  is  the  transportation  of  refined 
illuminating  petroleum  oil  from  Cincinnati, 
Ohio,  and  Louisville,  Kentucky,  to  the  afore- 
said towns  and  cities;  and  it  also  admits  that 
in  the  transportalion  of  said  oil  to  some,  not 
all  of  aforesaid  towns  and  cities,  two  methods 
are  employed:  one  by  means  of  box  cars,  car- 
rying oil  m  l)arrel  packages,  the  other  by  iron 
tank  cars,  generally  holding,  not  100,  but  sixty 
barrels,  or  over  that  amount. 

II.  Further  answering  defendant  says  it  does 
not  know,  but  believes  that  complainant.  Rice, 
is  engaged  at  Marietta,  Ohio,  or  in  that  vicini- 
ty, in  the  business  of  producing,  manufactur- 
ing and  dealing  in  petroleum  oib,  and  in  ship- 
ping the  same  to  various  markets  in  the  South- 
em  and  Western  States  of  this  country;  but 
whether  he  lias  large  capital  or  what  amount 
of  capital  he  has  investCKi  in  said  business,  or 
whether  he  has  extensive  facilities  or  what  fa- 
cilities he  has  therefor,  defendant  does  not 
know,  nor  can  it  speak  from  its  belief  or  other- 
wiae;  but  it  denies  that  but  for  the  alleged  acts 
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of  this  defendant  in  complainant's  said  bil] 
complained  of,  he  would  produce  or  sell  many 
thousand  more,  or  any  more,  barrels  of  such 
oil  than  he  now  produces  and  sella  Defendant 
admits  that  many  of  complainant's  principal 
markets  for  his  said  manufactures  are  in  the 
territory  reached  and  traversed  by  this  defend- 
ant's system  of  railway;  that  it  is  absolutely 
e8Bential  to  the  continued  existence  and  success 
of  his  said  business,  that  he  should  have  rates 
and  facilities,  both  reasonable  in  themselves 
and  equally  as  favorable  under  similar  circum- 
stances and  conditions  as  those  accorded  to  his 
competitors  for  the  transportation  of  said  prod- 
ucts to  such  markets;  and  defendant  admits 
that  many  of  them  can  only  be  reached  bv  de- 
fendant's roads,  but  it  denies  that  none  of  said 
markets  can  be  as  conveniently  or  cheaply 
reached  by  any  other  means,  if  complainant  la 
accorded  reasonable  and  Just  rates  by  this  de- 
fendant Defendant  admits  that  the  Standard 
Oil  Company  is  a  corporation,  incorporated 
and  organized  under  the  laws  of  Kentucky, 
and  that  it  is  a  very  extensive  dealer  in  and 
shipper  of  such  petroleum  oil;  and  defendant 
believes  that  said  Standard  Oil  Company  is  the 
chief  competitor  of  complainant  for  the  sale 
thereof  in  the  aforesaid  markets. 

III.  For  answer  to  the  first  charge  made  in 
complainant's  bill  and  the  specification  there- 
under, defendant  says:  1.  It  is  not  true  and  it 
denies  that  it  has  been  guilty  of  any  violations 
of  the  provisions  of  the  Act  of  Congress  of  the 
United  States,  entitled,  "An  Act  to  Regulate 
Commerce,"  approved  February  4, 1887,  either 
by  making  charges  for  services  to  be  rendered 
by  it  as  common  carrier  in  the  transportation 
of  oil  from  Cincinnati,  Ohio,  or  Louisville, 
Kentucky,  to  points  on  its  railroad  lines  in 
States  other  than  the  States  of  Ohio  or  Ken- 
tucky, or  in  any  other  manner.  2.  It  admits 
that  on  May  9, 1887,  and  ever  since  that  time, 
for  services  to  be  rendered  by  it  in  the  trans- 
portation in  barrel  packages,  in  car  load  ship- 
ments,  of  petroleum  oil  from  Louisville,  afore- 
said, to  Mobile,  Alabama.  New  Orleans,  Louis- 
iana, Montgomery,  Alabama,  Selma,  Alabama, 
Birmingham,  Alabama,  Nashville,  Tennessee, 
Memphis,  Tennessee,  and  Clarksville,  Tennes- 
see, its  charges  were  the  respective  prices  set 
out  in  complainant's  bill  of  complaint;  and  it 
also  admits  that  each  one  of  said  towns  is 
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reaobed  by  its  lines  of  road,  and  the  Souih  & 
Korth  Alabama  Railroad,  except  Belma,  Ala- 
bama, which  cannot  be  reachea  thereby;  but 
defendant  says  it  is  not  true  and  It  denies  that 
Bald  rates  or  any  of  them,  are  unreasonably 
bigh  or  unjust.  8.  Defendant  denies  that  the 
rrate  or  rates  to  all  other  points  or  to  any  point 
reached  by  its  lines  of  railroad,  located  In  any 
State  other  than  Kentucky,  fixed  by  it  in  its 
-schedule,  required  by  law  to  be  and  which  has 
been  filed  with  the  lK>norable  Commission,  are 
*or  is  unreasonable  or  unjust.  4.  It  admits  that 
the  following  rates  per  100  lbs.  for  shipment 
*of  petroleum  oil  in  barrel  packages,  car  load 
shipments,  from  Cincinnati,  Ohio,  to  the  fol- 
lowing points  in  States  other  than  Ohio,  are 
the  rates  which  appear  on  its  tariff  sheets  fur- 
nished by  it  to  complainant  on  May  9,  1887,  as 
the  rates  then  in  force,  and  they  are  rates 
which  are  now  in  force,  to  wit: 

Nashville,  Tenn.       •       •       -    26  cents 

Decatur.  Ala. 

Birmingham,  Ala.     - 

Calera,  Ala. 

Montgomery,  Ala. 

Selma,  Ala, 

Pensacola,  Fla. 

Mobile.  Ala. 

New  Orleans,  La. 

Except  that  the  rates  furnished  for  shipment 
to  Nashville,  Tennessee,  was  28  84,  instead  of 
twenty-five  cents,  that  to  Pensacola  was  forty 
cents  instead  of  forty-five  cents;  that  to  New 
Orleans  and  that  to  Mobile  was  thirty-four 
cents  each,  instead  of  thirty-nine  cents;  and  de- 
fendant admits  tfiat  all  of  said  points  are 
reached  by  its  lines  of  road,  except  Selma,  and 
except  all  points  between  Decatur  and  Mont- 
gomery, Alabama,  which  cannot  be  thus 
reached;  but  defendant  says  it  is  not  true  and 
it  denies  that  said  rates  or  any  of  them  are  un- 
just or  unreasonably  high. 

IV.  For  answer  to  the  second  charge  made 
in  complainant's  bill  and  the  specifications 
thereunder,  defendant,  1.  denies  that  it  has  at 
any  time  since  April  6, 1887,  charged  complain- 
ant for  services  to  be  rendered  by  this  defend- 
ant in  the  transportation  of  such  oils  to  points 
in  States  other  than  Ohio,  reached  by  its  lines 
of  railroad  or  from  Louisville,  Kentucky,  to 
points  in  States  other  than  Kentucky,  reached 
by  said  lines  of  railroad,  a  greater  compensa- 
tion than  it  charged  said  Standard  Oil  Com- 
pany of  Kentucky,  for  like  and  contempora- 
neous services  rendered  or  to  be  rendered  by 
this  defendant  for  said  company  in  the  trans- 
portation of  such  oils  for  said  company  from 
said  Cincinnati,  Ohio,  or  from  Louisville,  Ken- 
tucky, to  said  points  or  any  of  them  in  States 
other  than  Kentucky,  and  denies  that  the  ship- 
ments referred  to  by  complainant  in  his  said 
bill  were  made  for  him  and  for  said  Standard 
Oil  Company  under  substantially  similar  cir- 
cumstances or  conditions. 

2.  It  admits  that  the  rate  per  100  lbs.  charged 
by  it  to  complainant  on  May  9,  1887,  and  ever 
since,  for  the  transportation  of  such  oil  from 
Louisville,  Kentucky,  to  the  respective  desti- 
nations named  in  complainant's  bill  is  the  rate 
given  therein,  to  wit: 

To  Montgomery,  Alabama,  24  7-10  cents; 
fielma,  Alabama,  46  7-10  cento;  Birmingham, 


A1abama,46  7-10  cento ;  Nashville,  Tsnnesseo,  18 
8-4  cento;  Memphis,  Tennessee,  fifteen  cento; 
and  that  on  some  oU  shipped  by  it  daring  that 
time  for  the  Standard  Oil  Company,  defendant 
charged  from  Louisville  to  said  respective 
pointe  per  100  lbs.  the  following  rates,  aa 
stated  in  complainant's  bill,  to  wit: 

To  Montgomery, thirty  cento;  to  Selma,  thirty 
cento;  to  Birmingham,  thirty  cento;  to  Nash- 
ville,fifteen  cento;  and  to  Memphis,  12 1-2  cents* 

8.  It  further  admito  that  Ito  rate  to  complain- 
ant on  May  9, 1887,  and  ever  since  for  shipment 
of  oil  from  Cincinnati,  Ohio,  to  the  following 
pointe,  per  100  lbs.  were  the  rates  stated  in  com- 
plainant's bill,  to  wit: 

To  Decatur,  Alabama,  fifty  cento;  to  Bir- 
mingham, Alabama,  fifty-nine  cento;  Calera, 
Alabama,  fifty-nine  cento;  Montgomery,  Ala- 
bama, fifty -nine  cento;  Selma.  Alabama,  fifty- 
nine  cento:  to  Pensacola,  Florida,  forty-flva 
cento;  to  Mobile,  Alabama,  thirty-nine  cento; 
and  to  New  Orleans,  Louisiana,  thirty-nine 
cento,  with  the  exception  that  the  charge  was 
and  is  from  Cincinnati  to  Pensacola  forty  cento 
instead  of  forty-five  cento,  and  to  Mobile  and  to 
New  Orleans  each  thirty-four  cents,  instead  of 
thirty-nine  cento. 

And  defendant  further  admito  that  during 
said  time  it  was  shipping  some  oil  for  the 
Standard  Oil  Companv  from  Cincinnati,  to 
aforesaid  towns  at  the  following  rates  per  100 
lbs.,  to  wit: 

To  Decatur,  forty-six  cento;  to  Birmingham, 
forU^-seven  cento;  to  Calera,  forty-seven  cento; 
to  Montgomery,  for^-seven  cento;  to  Selma, 
forty-seven  cento;  to  Pensacola,  forty  cento;  to 
Mobile  thirty-four  cento;  to  New  Orleans, 
thirty-four  cento.— except  that  to  Birmingham 
since  May  11,  1^7,  the  rates  have  been  a  little 
less  than  forty -seven  cento  per  100  lbs.  But 
defendant  denies  that  in  ito  said  rates  for  ship- 
ment for  the  Stondard  Oil  Company  and  for 
complainant  from  Cincinnati  and  from  Louis- 
ville, respectivelv,  to  aforesaid  respective 
towns,  or  any  of  them,  it  discriminated  in  favor 
of  the  Stondard  Oil  Company  or  against  com- 
plainant, or  that  by  said  rates,  shipped  under 
the  circumstonces  that  said  oils  were  respect- 
ively shipped,  defendant  charged  complainant 
per  100  lbs.  a  greater  compensation  than  it 
charged  said  Stondard  Oil  Company. 

8.  Defendant  savs  that  all  the  rates  for  ship- 
mento  for  complainant  made  so  as  aforesaid 
from  Cincinnati  and  from  Louisville,  respect- 
ively, to  aforesaid  respective  towns,  were  made 
for  shipment  in  barrel  packages  and  car  load 
shipmento,  and  all  of  the  rates  for  shipmento 
for  the  Stondard  Oil  Company  so  as  aforesaid 
from  Cincinnati  and  from  Louisville,  respect- 
ively, to  said  respective  towns,  were  made  for  - 
shipmento  in  tonk  cars,  cost  of  transportotion 
of  the  shipment  and  risk  of  which  is  much 
less  than  the  cost  of  transportotion  or  shipment 
and  the  risk  of  the  like  quantity  of  oil  in  bar- 
rels; that  the  rate  paid  or  to  be  paid  as  afore- 
said by  complainant  for  such  shipmento  is  the 
same  rate  per  100  lbs.  neither  greater  nor  less 
than  was  and  is  bv  defendant  charged  to  and 
paid  by  the  Stondard  Oil  Company  for  ship- 
mento of  oil  in  barrel  packages  and  oar  Iced 
shipmento,  at  the  same  time  and  from  and  lo 
the  same  pointo  that  said  shipmento  for  com- 
plainant were  made;  and  defendant  also  stotes 
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tbat  at  the  same  rates  changed  the  Standard 
Oil  Company  for  the  shipments  of  its  oil  so  as 
aforesaid  in  tank  cars,  from  Cincinnati  and 
from  Louisville,  respectively,  to  said  several 
respective  towns,  complainant  could  have 
shipped,  as  he  well  knew,  his  oil  in  like  kind 
of  tank  cars,  at  any  time  on  or  after  the  9th 
day  of  May,  1887,  and  the  same  rates  as  afore- 
s^  were  offered  him  and  published  in  defend- 
anf f  schedules  of  rates  furnished  the  honor- 
able Interstate  Commission. 

4.  Defendant  admits  that  in  its  shipment  of 
on  in  barrels  for  complainant  it  has  charged  or 
intended  to  charge  him  for  the  actual  weieht 
of  such  oils,  and  has  also  charged  or  intenaed 
to  charge  In  its  shipments  of  oil  in  barrels  for 
the  Standard  Oil  Company  for  the  actual 
weight  of  such  oils;  and  it  denied  that  it  has  in 
any  shipment  of  oU  in  barrels  made  any  dif- 
ference in  this  respect  between  oil  shipped  for 
complainant  and  oil  shipped  for  the  Standard 
Oil  Company, 

Defendant  says  that  as  to  the  shipment  of 
on  in  tanks  for  the  Standard  Oil  Company  and 
everybody  else,  the  same  is  not  and  never  has 
been  weighed,  but  the  quantity  contained  in 
the  tanks  is  estimated  at  a  certain  number  of 
pounds;  and  it  may  be  true  that  in  some  ship- 
ments for  the  Standard  Oil  Company  that  es- 
timates were  below  the  actual  weight,  but  the 
same  quantity  of  oil  could  have  Men  shipped 
in  the  same  manner  at  the  same  price  by  com- 
plainant 

5.  Defendant  denies  that  about  May  1, 1887, 
it  transported  or  contracted  to  transport,  a  car 
load  containinj^  sixty-six  barrels  of  oil,  and 
weighing  24,750  lbs., or  any  other  weight,  from 
Louisville,  Kentucky,  to  Huntsville,  Alabama, 
for  the  Standard  Ou  Company  for  $68.07  or 
27i  cents  per  100  lbs.,  at  least  no  record  of  such 
shipment  can  be  found  on  defendant's  books. 

Y.  For  answer  to  the  third  charge  made  in 
complainant's  bill  and  the  specification  there- 
nnder,  defendant: 

1,  denies  that  in  its  rates  charged  by  it  for 
services  rendered  or  to  be  rendered  by  it  for 
the  transportation  of  said  oils  for  complainant 
and  the  said  Standard  Oil  Company,  from  Cin- 
cinnati, Ohio,  to  points,  or  anv  point,  reached 
by  defendant's  line  of  railroads  in  States  other 
than  Ohio  and  Eentuc^  it  has  since  April  5, 
1887,  uniformly,  or  at  all,  made  or^ven  undue 
or  unreasonable  preferences  or  advantages  to 
said  Standard  Oil  Company,  or  to  certiun,  or 
any,  localities  on  its  lines  of  railroad;  nor  has 
it  subjected  complainant  or  certain  or  any 
localities  on  its  lines  of  railroad;  to  undue 
or  unreasonable  prejudices  or  disadvantages. 

3.  Defendant  says  in  reference  to  the  differ- 
ence in  rates  to  complainant  and  the  Standard 
Oil  Company,  respectively,  appearing  in  speci- 
fications No.  1  and  No.  2,  under  the  second 
charge  in  complainant's  bill  of  complaint,  it 
denies  that  said  differences  are  not  measured, 
Imt  avers  that  they  are,  by  the  differences  in 
circumstanees  surrounding  these  shipments 
respectively;  and  defendant  denies  that  the 
dtfcerence  to  it  in  the  cost,  and  expense  and 
convenience  of  transportation  of  such  oils  for 
complainant  and  the  Standard  Oil  Company, 
respectively,  or  that  the  difference  between 
tlie- drcnmstanoes  under  which  complainant 
and  said  company  respectively  ship  their  oils 
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do  not;  but  it  avers  that  they  do  Justify  the 
difference  in  rates  made  to  said  parties  respect- 
ively; and  it  denies  that  they  are  either  small 
or  insignificant  in  comparison  with  the  differ- 
ences in  the  rates  so  charged;  and  defendant 
says  that  said  rates  so  ms3e  for  the  shipment 
of  the  oils  for  the  Standard  Oil  Company  were 
made  for  shipment  of  oil  to  be  made  in  large 
and  regular  shipments  in  iron  tank  cars,  which 
tank  cars  were  to  be  furnished  and  the  cars 
kept  in  repair  by  said  Standard  Oil  Company, 
free  of  expense  to  defendant,  which  oil  was 
never  on  defendant's  premises  and  there  at  its 
risk  and  by  which  cars  defendant  was  fur- 
nished with  return  loads;  while  the  rates  thus 
made  to  complainant  were  made  in  reference 
to  the  shipment  of  oil  in  barrel  packages  in 
small  quantities  and  irregular  shipments,  to 
be  received  and  loaded  by  defendant  at  its  ex- 
pense, and  held  at  its  risltf  while  on  its  premises, 
and  the  cars  used  for  beirrel  shipments  were 
thus  ereatly  injured  and  rendered  of  less  value 
to  defendant  for  general  purposes,  and  were 
returned  usually  empty,  so  that,  as  this  defend- 
ant believes  and  charges,  the  circumstances  and 
conditions  under  which  the  shipments  of  oil 
for  Uie  Standard  Oil  Company  were  made  were 
so  dissimilar  from  the  circumstances  and  con- 
ditions under  which  the  oil  for  complainant 
was  shipped  as  to  justify  and  authorize  the  dif- 
ference in  rates  to  said  Standard  Oil  Compaihy 
and  to  complainant,  made  so  as  aforesaid. 

8.  Defendant  says  it  is  not  true  and  it  denies 
that  it  owns  or  ever  did  own  any  tank  cars,  or 
that  it  ever  furnished  to  said  Standard  Oil  Com- 
pany such  cars,  or  that  it  refuses  or  ever  re- 
fused to  furnish  such  cars,  to  complainant,  or 
that  he  ever  applied  for  such;  but  defendant 
says  if  complainant  had  applied  for  such  cars 
he  would  have  been  refused,  for  the  reason 
that  defendant  did  not  and  does  not  own  or 
have  such  cars. 

4.  Defendant  admits  that  it  has,  since  April 
5, 1887,  in  its  freight  rates,  charged  a  hieher 
rate  per  100  lbs.  K>r  transportation*  of  oU  in 
barrms  than  for  oil  in  tanks,  except  when  the 
competition  with  water  lines  and  railroads,  or 
competition  between  markets  or  products  has 
forced  a  reduction  in  rates  on  oil  In  barrels  to 
the  same,  or  nearly  the  same  rates  charged 
upon  oil  in  tank  cars;  but  it  is  not  true  and  de- 
fendant denies  that  the  difference  between  the 
cost,  expenses  and  convenience  of  transporta- 
tion of  oil  by  the  two  methods  has  been  out  of 
proportion  to  the  difference  between  the  rates 
by  the  two  methods,  and  denies  that  said  dif- 
ference in  expenses,  cost  and  convenience  is 
slight  or  insignificant;  but  on  the  contrary  de- 
fendant avers  that  they  were  so  great  as  to 
justify,  as  it  believes,  the  difference  in  rates 
chared. 

5.  Defendant  admits  that  complainant  ships 
in  barrels  all  the  oils  he  ships  over  this  de- 
fendant's lines  of  railroad,  but  it  is  not  true 
and  it  is  denied  that  the  Standard  Oil  Compny, 
ships  in  tank  cars  almost  all  the  oil  which  It 
ships  over  defendant's  lines  of  railroad.  De- 
fendant says  that  said  Standard  Oil  Company, 
since  April  5,  1887,  has  shipped  over  its  lines 
of  railroad,  in  barrel  paclu^Res,  car  load  ship- 
ments, a  much  greater  quantity  of  oil  than 
complainant  has,  and  at  tne  same  prices  from 
and  to  the  same  points,  and  It  has  shipped  over 
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its  lines  of  railroad  during  that  period  about 
twice  as  much  oil  in  barrels  as  it  has  shipped 
in  tank  cars.  ' 

6.  Defendant  admits  that  the  rate  of  trans- 
portation of  oil  from  Louisville  to  the  follow- 
ing destinations  are  the  same,  whether  the  oil 
is  carried  in  barrel  packages  or  in  tank  cars, 
to  wit:  Mobile,  Alabama;  Meridian,  Missis- 
sippi; Jackson,  Tennessee;  New  Orleans,  Lou- 
isiana; Jackson,  Mississippi;  Yicksburg,  Mis- 
sissippi, and  that  the  rates  are  the  same  for 
shipments  from  Cincinnati  to  Nashville,  Ten- 
nessee, and  Mobile,  Alabama;  and  such  is  true 
not  as  a  matter  of  choice  of  this  defendant, 
but  because  the  competition  with  water  lines, 
directly  and  indirectly  at  said  points,  or  com- 
petition with  railroad  lines  or  between  markets 
or  products  reduced  the  rates  for  shipment  of 
oil  in  barrels  to  these  points,  to  the  regular 
rates  for  shipment  of  oil  in  tank  cars. 

7.  Defendant  admits  that  since  April  5, 1887, 
it  has  charged  for  the  transportation  of  oils 
from  Cincinnati  and  from  Louisville  to  Bir- 
mingham, Alabama;  Montgomery,  Alabama; 
Calera,  Alabama;  Selma,  Alabama,  the  same 
freight  rate  in  all  cases  to  each  of  said  points 
and  that  the  distance  from  Cincinnati  and 
Louisville  by  its  road  is  to  Calera  thirty-three 
miles  greater  than  to  Birmingham,  and  to 
Montgomery  is  sixty-three  miles  greater  than 
to  Calera,  and  that  oils  transported  over  its 
lines  of  road  from  Cincinnati  or  Louisville,  to 
Montgomery  are  carried  through  Birming- 
ham and  Calera,  but  not  through  Selma,  nor 
is  Selma  on  defendant's  lines  of  railroad;  but 
said  rates  were  not  made  nor  are  they  con- 
trolled by  this  defendant;  the  same  are  fixed 
and  regulated  by  the  competition  with  water 
and  railroad  lines  over  which  defendant  had 
and  has  no  control,  and  are  in  and  of  them- 
selves fair,  just  and  reasonable. 

YI.  For  answer  to  the  fourth  charge  made 
in  complainant's  bill  and  the  speclncations 
thereunder,  defendant: 

1,  Denies  that  it  has  since  April  6,  1887, 
charged  or  received  for  the  transportation  by 
it  of  such  oils  from  Cincinnati  or  from  Louis- 
ville, to  points  reached  by  its  lines  of  railroad, 
in  States  other  tlian  Omo  and  Kentucky,  a 
greater  compensation  in  the  aggregate  for  a 
shorter  than  a  longer  distance  on  the  same  line 
in  the  same  direction,  where  the  shorter  was 
included  within  the  longer  distance,  and  whose 
transportation  being  under  substantially  the 
same  or  similar  circumstances  and  conditions. 

2.  Defendant  admits  that  the  charges  made 
by  it  for  shipments  of  oil  from  Cincinnati  and 
from  Louisville  to  the  various  points  set  out  in 
complainant's  bill  under  this  charge,  and  the 
distance  to  each  of  said  points  from  Cincin- 
nati and  Louisville,  respectively,  is  as  given  by 
complainant  in  its  first  and  second  specifica- 
tions imder  the  fourth  charge  in  his  bill,  with 
the  exception  that  the  rate  from  Cincinnati  to 
New  Orleans  should  be  thirty-four  cents  per 
100  lbs.  and  to  Mobile  the  same;  and  the  dis- 
tance from  Louisville  to  MobUe  is  670  miles, 
and  the  rates  should  be  from  Louisville  to 
New  Orleans,  thirty  cents  per  100  lbs.,  to  Bir- 
mingham, 45  7-10  and  to  Mobile,  thirty  cents; 
but  defendant  says  thats^  respective  ship- 
ments to  said  several  points  were  made  under 
the  very  diwifBilar  circumstances  and  condi- 


tions as  aforesaid,  justifying  and  authorizing, 
as  it  believes,  the  different  rates  charged  to  the 
different  places  as  aforesaid. 

8.  Defendant  denies  that  any  of  the  alleged 
discriminations  against  complainant,  or  the 
alleged  unreasonably  high  ana  uniust  charges 
against  him,  set  out  in  his  bill  of  complaint, 
have  had  any  effect,  or  were  designed  to  ef- 
fect or  to  give  to  said  Standard  Oil  Company 
a  monopoly  of  the  traffic  in  such  (His,  at  tble 
points,  or  at  any  points,  reached  by  its  lines  of 
railroad,  or  to  exclude  complainant's  products 
from  nearly  all,  or  any,  of  aforesaid  points; 
and  it  denies  that  such  alleged  discriminations 
or  charges,  or  both,  have  oeen  made  by  de- 
fendant at  the  dictation  of  the  Standard  Oil 
Company;  and  it  denies  that  by  reason  of  such 
alleged  discriminations  or  such  alleged  unjust 
and  unreasonably  high  charges,  or  both,  com- 
plainant has  been  injured  in  his  business,  or 
that  thereby  he  has  lost  profits  that  he  would 
otherwise  have  realized. 

Whether  complainant  in  all  other  respects 
than  for  said  transportation  during  all  or  any 
of  the  time  since  April  6,  1887,  has  had  ample 
facilities,  or  what  facilities  it  has  had  for  the 
transaction  of  a  large  or  a  profitable  business 
in  the  sale  of  said  oils  in  said  markets,  or  that 
but  for  said  alleged  unjust  and  uhreasoimbto 
charges,  and  idleged  unjust  discriminations, 
complainant  would  have  prosecuted  such  wi^ 
profit  to  himself,  defendant  does  not  know 
and  cannot  state  from  hfs  belief  or  otherwise. 

And  this  defendant  denies  that  there  Is  any 
other  matter,  cause  or  thing  in  the  said  com- 
plainant's said  bill  of  complaint  contained,  ma- 
terial or  necessary  for  this  defendant  to  make 
answer  unto,  and  which  is  not  herein  and 
hereby  well  and  sufflcientlv  answered,  con- 
fessed, traversed  and  avoided  or  denied;  all 
which  matters  and  things  this  defendant  is 
ready  and  willing  to  aver,  maintain  and  prove, 
as  tms  honorable  Commission  shall  direct;  and 
humbly  prays  to  be  hence  dismissed  with  his 
reasonable  costs  and  charges  in  this  behalf 
most  wrongfully  sustained. 

Baxter  &  Bamett,  Noble  &  Bamett, 

SolicitoiB. 


PROCEDURE  BEFORE  THE  COM- 
MISSION. 

LETTER  of  Ohaktnan  Cooley*  in  re- 
sponse to  a  communication  expressing  the 
desire  that  the  Commission  would  come  to  Min- 
nesota and  there  hear  testimony  in  the  case  of 
the  Boards  of  Trade  Union  aeainst  the  Chi- 
cago, Milwaukee  A  St.  Paul  R.  R.  Co.,  now 
pending  at  issue,  and  such  other  cases  as  may 
have  ansen  in  that  State. 

Interstate  Commerce  Commission, 
Washington. 

Ann  Arbor,  Aug.  16, 1887. 
Dear  Sir: 

Your  letter  of  the  4th  inat.  t»  the  Secretary 
of  the  Interstate  Commerce  Oonmission  is  be- 
fore me.  You  are  doubtless  right  in  your 
opinion  that  it  would  be  desirable  to  hear  the 
case  of  The  Boardi  of  Trade  ^Tniim  against  Tks 
Okkoifo,  MOumnkee  4b  QL  Pa^  J2.  Q?.  in  tha 
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territory  where  it  arises.  And  I  can  see  that 
there  must  be  a  fi;reat  deal  of  testimony  in  the 
«ase.  But  I  des&e  at  this  early  day  to  impress 
upon  counsel  this  fact:  that  if  we  are  to  be  able 
to  hear  <U  ail  the  cases  brought  before  us,  we 
must  have  the  co-operation  oi  counsel  in  sav- 
ing time.  We  have  cases  now  assigned  for 
h^rins  which  if  heard  on  testimony  taken  in 
the  (H-dinary  way  might  well  occupy  us  for  six 
months,  and  these  to  be  followed  by  numerous 
others  already  crowding  along.  In  nearly 
every  case,  however,  the  major  portion  of  the 
facts  are  not  in  dispute  at  all,  and  as  to  all 
auch  facts  we  are  compelled  to  insist  that  coun- 
sel shall  stipulate  them  in  advance.  We  have 
more  difficulty  with  this  matter  than  with  any 
other,  counsel  holding  themselves  aloof  from 
eadi  other,  not  trying  to  agree  or  not  half  try- 
ing, and  then  coming  forward  expecting  to 
take  time  indefinitely  in  making  proof  of  facts 
which  are  really  not  contested.  If  we  had  an 
indefinite  amount  of  time  at  our  disposal,  they 
might  be  indulged;  but  as  the  case  actually  is, 
unnecessatT  indulgence  to  some  is  equivalent 
to  denial  of  right  to  otheri  awaiting  a  hearing. 

In  the  Boards  of  JVade  Union  Ccue,  the  facts 
must  be  largely  matters  of  public  notoriety, 
and  it  would  be  altogether  wrong  to  calculate 
upon  taking  up  time  to  prove  them  by  oral  evi- 
dence^ An  a^eement  upon  them  should  be 
all  ready  before  we  take  up  the  case.  Of 
coarse  it  would  not  be  expected  parties  should 
agree  upon  the  consequences  flowing  from  the 
facts,  but  even  as  to  these  it  is  not  generally 
necessaiT  to  go  into  proof  as  in  a  suit  at  law, 
for  the  Commission  will  apply  its  ovm  judg- 
ment where  all  that  is  requisite  in  an  applica- 
tion of  ordinary  common  sense,  and  will  not 
require  or  expect  that  evidence  be  adduced  to 
show  that  usual  results  have  followed. 

With  this  letter  before  you  I  suggest  that  if 
you  have  charge  of  the  case  for  the  complain- 
ant you  prooeea  as  speedily  as  possible  to  put 
the  facts  as  you  understand  them,  and  so  far 
as  YOU  think  they  are  indisputable,  in  writing, 
and  make  with  the  counsel  for  the  railroad  com- 
pany a  diligent  effort  to  bring  within  the 
smallest  possible  compass  the  necessity  for  oral 
evidence.  You  can  show  this  letter  to  him, 
and  you  can  both  understand  that  the  Commis- 
aion  insists  tliat  this  matter  be  entered  upon  in 
a  spirit  of  mutual  accommodation,  as  a  neces- 
sity of  Uie  public  service.  Hitherto  we  have 
found  counsel  ready  to  act  in  this  spirit  in  most 
cases,  and  in  the  exceptional  cases  nothing  has 
been  gidned  for  any  bodv  but  annoyance. 
Very  Respectfully  Yours,  * 

T.  M.  Cooley. 


NEW  YORK.  PHILADELPHIA  &  NOR- 
FOLK R  R  CO. 

ATLANTIC  COAST  LINE  et  aX. 

PETITION  based  upon  allefinations  of  viola- 
tions of  section  8  of  the  Interstate  Com- 
merce Act. 

Norfolk.  Va.  August  10, 1887. 

To  the  Honorable,  the  Interstate  Commerce 
Oommission: 

The  petition  of  the  New  York,  Philadelphia 

Intbe  B. 


&  Norfolk  Railroad  Company,  by  R.  B.  Cooke, 
its  General  Passenger  and  Freight  Agent,  which 
road  extends  from  Delmar,  in  the  State  of  Del- 
aware, to  Cape  Charles,  in  the  State  of  Virginia, 
thence  by  ferry  service  to  Norfolk  and  Ports- 
mouth, in  the  said  State  of  Virginia,  and  by 
traffic  arrangements  with  the  Pennsylvania 
Railroad  Line  north  of  Delmar  to  the  princi- 
pal cities  in  the  East  and  West,  respectfully  rep- 
resents and  complains  that  the  "Atlantic  Coast 
Line"  comprised  of  the  Seaboard  &  Roanoke 
Railroad,  Wilmington  &  Weldon  Railroad, 
Wilminfifton,  Columbia  &  Augusta  Railroad, 
etc.,  and  the  "Seaboard  Air  Line"  made  up  of 
the  Seaboard  &  Roanoke  Railroad,  Raleigh 
&  Gaston  Railroad,  Raleigh  &  Augusta 
Air  Line  Railroad,  and  Carolina  Central  Rail- 
road, in  their  intercourse  with  the  New  York, 
Philadelphia  &  Norfolk  Railroad  Company, 
are  violating  section  3  of  the  Interstate  Com- 
merce Act.  which  reads  as  follows: 

"That  it  shall  be  unlawful  for  anv  common 
carrier,  subject  to  the  provisions  of  this  Act, 
to  make  or  to  give  any  undue  or  unreasonable 
preference  or  {^vantage  to  any  particular  per- 
son, company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvan- 
tage, in  any  respect  whatsoever. 

"Every  common  carrier  subiect  to  the  pro- 
visions of  this  Act  shall,  according  to  their  re- 
spective powers,  afford  all  reasonable,  proper 
and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines,  and  for  the  re- 
ceiving, forwarding,  and  delivering  of  passen- 
Sers  and  property  to  and  from  their  several 
nes  and  those  connecting  therewith,  and  shall 
not  discriminate  in  their  rates  and  charges  be- 
tween such  connecting  lines;  but  this  shall  not 
be  construed  as  requiring  any  such  common 
carrier  to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  engaged  in  like 
business." 

Your  petitioner  avers  that  the  New  York, 
Philadelphia  &  Norfolk  Railroad  Company  is 
carrying  out  in  good  faith  all  of  the  provisions 
of  the  Law  referred  to,  and  is  affording  all  rea- 
sonable, proper  and  equal  facilities  for  the  in- 
terchange of  traffic  between  its  line  and  those 
of  the  "AtUtntic  Coast  Line"  and  the  "Sea- 
board Air  Line."  and  is  ready  to  receive  and 
forward  freight  and  passengers  to  and  from  the 
lines  of  the  "Atlantic  Coast  Line"  and  the  "Sea- 
board Air  Line"  without  discriminating  in  rates 
and  charges  between  said  lines.  The  New 
York,  Philadelphia  &  Norfolk  Railroad  Com- 
pany being  reaay  and  willing  to  accept  traffic 
to  given  points  and  ship  it  direct  ana  protect 
advance  charges  as  usual  between  railroad  com- 
panies, accepting  the  same  pro  rate  as  the  pres- 
ent connections  and  lines  via  which  the  traffic 
to  and  from  the  "Atlantic  Coast  Line"  and  the 
"Seaboard  Air  Line"  is  transported,  which  will 
fully  appear  from  a  copy  of  a  telegram  from  P. 
W.  Clark,  General  Freight  Agent  of  the  "Sea- 
board Air  Line"  and  reply  of  your  petitioner 
and  also  from  rate  orders  issu^  by  the  "Sea- 
board Air  Line"  for  traffic  originating  on  its 
lines,  and  destined  for  points  off  and  on  the 
line  of  your  petitioner,  which  traffic  said  lines 
cannot  do  to  advantage  or  profitably  by  their 
water  line  connections,  which  copy  and  order 
are  hereto  attached,  marked  exhibit  "A." 
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the  point  that  the  Company  is  not  liable  to  the 
provisions  of  the  said  sixth  section. 

Respectfollj  Yours, 
The  Southern  Express  Company, 
G.  H.  Tilley,  Secretary.** 

The  Southern  Express  Company  now  has 
the  honor  to  submit  for  your  consideration  the 
following  argument  why  it  has  not  complied » 
and  why  it  is  not  legally  bound  to  comply 
wiUi  the  provisions  of  the  said  sixth  section  of 
the  Act  of  Congress,  approved  February  4, 
1887,  entitled  An  Act  to  Hegulate  Commerce: 

The  Southern  Express  Company  is  a  corpo- 
ration, duly  established  and  existing  under  the 
laws  of  the  State  of  Georgia.  Bv  the  terms  of 
its  original  charter  it  was  created: 

'*For  the  purpose  of  carrying  on  the  busi- 
ness of  express  forwarding  from,  between  and 
to  any  places,  all  manner  of  parcels,  goods, 
specie,  bullion  and  other  articles,  and  property 
animate  and  inanimate  (except  such  as  may  l>e 
prohibited  by  law)  and  bills,  notes  and  securi- 
ties, and  for  the  collection  thereof,  and  of  all 
claims  and  d^nands,  and  the  remittance  of  the 
proceeds  thereof  by  anticipation  or  otherwise, 
and  all  business  similar  in  kind  or  incidental 
to  that  above  described  or  indicated,  and  for 
oonductinff  the  business  of  telegraphing  by 
means  of  their  own  telegraph  lines,  or  those  of 
other  parties  leased  or  otherwise  possessed  and 
occupied  by  them  for  that  purpose,  and  for 
the  transaction  of  custom  house  brokerage." 

The  charter  of  the  Company  was  recently 
amended  by  an  Act  of  the  Legislature  of  the 
State  of  (3eorda,  approved  December  21, 1886, 
the  sixth  section  of  which  is  as  follows: 

'*That  all  the  rights,  privileges  and  fran- 
chises now  possessed  and  enjoyS  by  said  cor- 
Ix>ration  be  and  the  same  are  hereby  continued 
of  force  for  the  sa^  term  of  thirty  years." 

And  the  second  section  is  as  follows: 

"That  this  corporation  is  created  for  the  pur- 
pose and  object  of  enabling  the  aforesaid  incor- 
porators, their  associates  and  successors  by  the 
aforesaid  corporate  name,  to  eneage  in  and  carry 
on  in  the  State  of  Georgia,  and  In  any  and  all  of 
the  States  and  Territories  of  the  United  States 
and  in  foreign  countries,  where  permitted,  Uie 
business  of  carrying,  and  transporting  and  for- 
warding bv  railroaos,  steamboats,  ships,  canals, 
stages  ana  other  means  of  transportation,  of 
goods,  wares,  merchandise,  money,  bills,  notes, 
bullion,  packages,  parcels  and  movable  valu- 
ables of  any  diescription,  for  delivery,  collec- 
tion, exchange  or  otherwise,  over  and  upon 
such  lines  and  routes  as  they  may  from  time  to 
time  establish,  and  between  the  geographical 
points,  places  or  stations  at  which  uiey  may 
from  time  to  time  establish  and  continue  agen- 
des;  and  the  said  Corporation  is  hereby  in- 
vested with  the  powers  necessary  and  proper 
for  said  purpose,  as  well  as  the  powers  inci- 
dent to  and  appropriate  to  express  carriers." 

The  Southern  Express  Company,  as  a  corpo- 
ration, with  the  powers  and  franchises  con- 
ferred by  its  charter,  has  been  doing  business 
since  18ol,  and  using  wagons,  railroads,  steam- 
boats, steamships  and  other  vehicles  of  con- 
veyance. It  has  always  owned  its  own  horses 
and  wagons,  but  has  depended  to  a  very  great 
extent  upon  railroads,  steamships  and  steam- 
boats owned,  managed  or  controlled  by  oth- 
ers.   It  has  used  its  own  horses,  wagons  and 
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agents  for  receiving,  collecting  and  delivering^ 
its  traffic,  and  has  used  other  companies  for 
its  transportation  from  points  and  places  on 
their  respective  lines.  The  use  of  these  lines- 
has  always  been  the  subject  matter  of  special 
contracts,  and  these  contracts  have  been  and 
are  now  different  in  their  terms  and  conditions^ 
and  many  of  them  are  subject  to  chanee  or 
complete  abrogation  «^  the  will  of  the  railroad 
companies.  The  rates  and  charges  therefore, 
of  this  Company,  are  made  up  of  an  estimated 
reasonable  allowance  for  the  use  of  its  own 
property  and  for  the  use  of  other  lines;  butthe' 
latter  estimate  is  dependent  entirely  upon  the 
terms  and  conditions  of  the  special  contracts 
respectively. 

it  often  happens  that  in  the  forwarding  and 
handling  of  this  Company's  business,  its  mes- 
sengers and  the  property  intrusted  to  them, 
willpass  over  several  different  railroads,  each 
with  a  separate  and  distinct  management,  own- 
ership and  control.  And  it  also  happens  that 
each  will  have  a  different  kind  of  a  contract 
with  this  Company  for  express  business.  One 
railroad  company  may  have  a  contract  for  car 
space,  another  a  contract  for  tonnage,  and  a 
third  a  contract  for  a  percentage  of  the  revenue 
from  the  business. 

In  g'eference  to  these  contracts,  Mr,  Ohitf' 
JuiUce  Waite,  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  in  the 
case  of  Sxpresa  Ckuei,  reported  in  117  tJ.  S.  23- 
(Bk.  29,  L.  ed.  801),  said:  "The  reason  is  ob- 
vious why  special  contracts  in  referenoe  Uy 
this  business  are  necessary.  The  transporta- 
tion required  is  of  a  kind  which  must,  if  pos- 
sible, be  had  for  the  most  part  on  passenger 
trains.  It  requires  not  only  speed  but  reason- 
able certainty  as  to  the  Quantity  that  will  be 
carried  at  any  one  time.  As  the  things  carried 
are  to  be  kept  in  the  personal  custody  of  the 
messenger  or  other  employee  of  the  express 
company,  it  is  important  that  a  certain  amount 
of  car  space  should  be  specially  set  apart  for 
the  business,  and  that  this  should  as  far  as^ 
practicable  be  put  in  the  exclusive  possession 
of  the  expressman  in  charge.  As  the  business 
to  be  done  is  'express'  it  implies  access  to  the 
train  for  loading  at  the  latest,  and  for  unload- 
ing at  the  earliest,  convenient  moment  All 
th&  is  entirely  inconsistent  with  the  idea  of  an 
express  business  on  passenger  trains  free  to  all 
express  carriers. 

"Railroad  companies  are  by  law  carriers  of 
both  persons  and  property.  Passenger  trains 
have  from  the  beginning  been  provided  for  the 
transportation  pnmarily  of  passengers  and 
their  baggage.  This  must  be  done  with  rea- 
sonable promptness  and  reasonable  comfort  to* 
the  passengers.  The  express  business  on  pas- 
senger trains  is  in  a  degree  subordinate  to  the 
passenger  business;  and  it  is  consequently  the 
duty  of  a  railroad  company  in  arranging  for 
the  express  to  see  that  there  is  as  little  inter- 
ference as  possible  with  the  wants  of  the  pas- 
sengers. 

"This  implies  a  special  understanding  and 
agreement  as  to  the  amount  of  car  space  that 
^1  be  afforded,  and  the  conditions  on  which 
it  is  to  be  occupied,  the  particular  trains  that 
can  be  used,  the  places  at  which  they  shall 
stop,  the  price  to  be  paid,  and  all  the  varyingr 
details  of  a  business  which  is  to  be  adjuatecfr 
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large  type  of  at  least  the  size  of  ordlnaiT  pica; 
and  copies  for  the  use  of  the  public  BaaXl  be 
kept  in  every  depot  or  station  upon  any  such 
railroad,  in  such  places  and  in  such  form  that 
they  can  be  conveniently  inspected." 

The  language  here  is  very  plain;  the  sched- 
ules to  be  printed  and  kept  for  public  inspec- 
tion are  those  which  any  common  carrier  sub- 
ject to  the  provisions  of  the  Act  has  ^'estab- 
li^ed  and  which  are  in  force  at  the  time  upon 
its  ndlroad,  as  defined  by  the  first  section,''  to 
wit: 

Sec.  1,  par.  2.  "The  term  'railroad*  as  used 
in  tluS  Act  shall  include  all  bridges  and  ferries 
used  or  operated  in  connection  with  any  rail- 
road, and  also  all  the  road  in  use  by  any  corpo- 
ration operating  a  railroad,  whether  owned  or 
<^rated  under  a  contract,  agreement  or  lease." 

The  schedule  referred  to  is  one  which  is 
made  by  a  railroad  company  or  a  continuous 
line  composed  of  several  railroads  owned  or 
operated  as  a  solid  line. 

It  is  a  schedule  which  is  entirely  under  the 
control  of  the  management.  It  must  plainly 
state  the  places  upon  the  railroad  under  that 
management  and  contain  the  classification  of 
freight  in  force  upon  the  same,  and  copies  for 
the  use  of  the  public  must  be  kept  in  every  de- 
pot or  station  upon  the  said  railroad. 

This  Company  does  not  own  or  operate  any 
one  of  the  railroads  over  which  It  does  busi- 
ness. It  has  no  control  over  their  schedules 
or  the  classification  of  their  freights,  and  has 
no  offices  or  ^nts  at  many  of  their  depots 
or  stations.  Tnis  Company  is  an  employer  of 
the  railroads.  By  the  rulings  of  the  supreme 
court  it  has  been  excepted  from  the  general 
olaas  of  the  public  and  is  permitted  to  make 
special  contracts  with  the  railroads  for  the 
transaction  of  its  business. 

The  sixth  section  no  more  requires  of  this 
Company  a  publication  of  schedules  of  rates. 
fares  and  charges,  and  the  classification  of 
freight  in  force  upon  tlie  railroads  than  it  does 
of  any  other  customer. 

The  only  other  portion  of  section  6  which  it 
is  deemed  proper  to  quote,  refers  to  Joint  tariffs, 
And  it  may  be  denominated  as  paragraph  6. 

Sec.  6,  par.  5.  '*And  in  cases  where  passen- 
^^ers  and  freight  pass  over  continuous  lines  or 
routes  operated  by  more  than  one  common 
carrier,  and  the  several  common  carriers  oper- 
aUng  such  lines  or  routes  establish  Joint  tariffs 
or  rates,  or  fares,  or  charges  for  such  continu- 
ous lines  or  routes,  copies  of  such  joint  tariffs 
shall  also,  in  like  manner,  be  filed  with  said 
Commission.  Such  Joint  rates, fares  and  charges 
on  such  continuous  lines  so  filed  as  aforesaid 
shall  be  made  public  by  such  common  car- 
riers when  directed  by  said  Commission  in  so 
far  as  may,  in  the  Judgment  of  the  Commis- 
sion, be  deemed  practicable;  and  said  Commis- 
sion shall  from  time  to  time  prescribe  the  meas- 
ure of  publicity  which  shall  be  given  to  such 
rates,  fares  and  charees,  or  to  such  part  of 
them  as  it  may  deem  It  practicable  for  such 
common  carriers  to  publish,  and  the  places  in 
which  they  shall  be  published;  but  no  com- 
mon carrier  party  to  any  such  Joint  tariff  sliall 
be  liable  for  the  failure  of  any  other  common 
carrier,  party  thereto,  to  observe  and  adhere  tO' 
the  rates,  fares  or  charges  thus  made  and  pub- 1 
lished."  I 
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This  part  of  the  Act  clearly  refers  to  railroads 
as  defined  in  section  1,  par.  2  of  the  Act  already 
cited.  It  refers  to  lines  where  the  tracks  unite; 
but  the  management,  ownership  or  control  is 
separate.  These  continuous  lines  of  rail,  al- 
though they  mi^  be  separate  in  operation,  may 
make  Joint  tariffs;and  if  they  do,  then  the  tar- 
iffs must  be  submited  to  the  Commission.  It 
should  be  particularly  noted  "that  no  common 
carrier  party  to  any  such  Joint  tariff  shall  be 
liable  for  the  failure  of  any  other  common  car* 
rier  party  thereto  to  observe  and  adhere  to 
the  rates,  fares  or  charges  thus  made  and  pub- 
lished." 

How  would  it  be  practicable  for  this  Com- 
pany to  make  a  Joint  tariff  between  any  two 
such  railroads  over  which  it  may  do  its  busi- 
ness? With  one  line  it  may  have  a  percentage 
contract  and  with  the  connecting  line  a  tonnage 
or  a  space  agreement. 

With  one  line  its  special  contract  may  be  in 
writing  for  a  term  of  years,  and  with  the  other 
it  may  be  verbal  and  liable  to  termination  on  a 
moment's  notice. 

This  Company,  besides,  often  carries  traffic 
over  several  lines  which  do  not  do  business 
with  each  other  and  do  not  establish  between 
themselves  Joint  tariffs. 

And  what  would  be  the  condition  of  the 
Company  if  it  were  forced  to  make  Joint  tar- 
iffs over  any  such  lines  as  had  established  them 
for  their  own  operation,  and  one  of  the  lines 
observed  the  tariffs  and  the  other  did  not?  The 
statute  makes  provisions  for  the  protection  of 
the  innocent  railroad  line  in  such  a  case;  but 
no  provision  is  made  for  the  protection  of  the 
express  company  doing  business  with  botl^ 

in  conclusion,  it  is  respectfully  submitted 
that  section  6  of  the  Act  refers  entirely  to  the 
rates,  fares  and  charges  of  and  on  railroads  as 
defined  by  the  first  section  of  the  Act,  and  that 
this  Company  is  not  subject  to  its  provisions. 

W.  S.  Chisholm. 
General  Counsel  Southern  Express  Company. 


Be  EXPRESS  COMPANIES. 

Iir  THE  Matter  of  thb  NATIONAL  EX- 
PRESS COMPANY. 

ANSWER  of  the  National  Express  Company 
to  the  demand  of  the  Interstate  Commerce 
Commissioners,  that  said  Company  comply 
with  the  provisions  of  section  6  of  the  I^iw 
known  as  the  Interstate  Commerce  Act: 

Firtt.  The  "express  business,"  transacted 
by  the  National  Express  Company,  was  not 
within  the  intent  of  the  "  Interstate  Commerce 
Act." 

The  Act  of  Congress  kuQwnas the  ''Interstate 
Commerce  Act"  is  the  first  exercise  of  the  power 
of  legislation  under  subdivision  8,  §  8,  art 
1,  of  the  Federal  Constitution.  That  this  Act 
of  legislation  was  intended  to  be  special,  and 
confined  to  a  limited  field  of  such  commerce, 
appears  from  the  Act  itself. 

The  Act  in  question  had  its  inception  in  a 
resolution  adopted  by  the  Senate  of  Uie  United 
States  on  the  17th  day  of  March,  1885.  as  fol- 
lows: 

'*Iie9ohed,  That  a  select  committee  of  five 
Senators  be  appointed  to  invtetigate  and  report 
upon  the  subject  of  the  regulation  of  the  trans- 
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X>ortation  by  railroad,  and  water  routes  in  con- 
nection or  in  competition  with  said  railroads, 
of  freights  and  passengers  between  the  several 
States,  with  authority  to  sit  during  the  recess 
of  Congress,  and  with  power  to  summon  wit- 
nesses and  to  do  whatever  is  necessary  for  a 
full  examination  of  the  subject,  and  report  to 
the  Senate  on  or  before  the  second  Monday  of 
December  next." 

In  the  resolution  the  methods  of  transporta- 
tion to  be  investigated  are  clearly  stated  as 
those  by  railroad  and  water  routes  in  connec- 
tion or  in  competition  with  said  railroads,  and 
all  other  methods  are  necessarily  excluded.  The 
subjects  of  transportation  are  alsoequally  dear- 
ly stated  as  '^freightsand  passengers"  between 
the  several  States.  At  that  time  and  from  the 
commencement  of  railroad  transportation  un- 
til now,  there  have  at  all  times  been  four  sepa- 
rate and  distinct  kinds  of  traffic  over  all  the 
railroads  and  water  routes  of  the  United  States, 
each  equally  well  known  to  the  whole  public, 
and  each  by  itself  technically,  individually 
and  specifically  recognized  as  a  specialty  by 
the  public,  and  by  numerous  Acts  of  legisla- 
tion as  passenger,  freight,  express  and  mail 
traffic.  No  words  in  the  English  language  are 
better  defined  than  these;  and  the  mere  mention 
of  either  of  them  in  legislative  enactments  has 
been  deemed  sufficient  for  public  comprehen- 
sion and  judicial  recognition. 

Under  mis  resolution  the  committee  caused 
to  be  prepared,  and  addressed  in  immense 
numbers  to  all  parties  supposed  by  them  to  be 
interested  in  the  scope  of  the  investigation,  a 
series  of  questions,  so  as  to  direct  attention  to 
the  salient  points  under  inquiry,  a  copy  of 
which  will  be  found  at  pages  2  and  8  of  the 
report  of  the  committee.  Testimony  (report 
46,  part  2),  submitted  to  the  Senate  January 
18,  18B6,  such  report  containing  over  1,400  oc- 
tavo pages  of  printed  testimony.  The  forego- 
ing report  of  testimony  accompanied  the  re- 
I>ort  proper  of  the  committee.  Report  (46,  part 
1),  submitted  at  the  same  time,  and  containing 
nearly  250  printed  octavo  paces. 

It  does  not  appear  from  the  reports  of  the 
committee  that  a  single  series  of  such  ques- 
tions was  sent  to  an  officer  of  any  express 
company,  or  that  the  thought  was  entertained 
by  the  committee,  that  the  business  of  such 
companies  was  within  the  scope  of  its  inquiry. 
Hundreds  of  railroad  men  and  shippers  of 
freight  were  examined  as  to  every  possible 
subject  of  investigation  respecting  the  organi- 
zation, capitalization,  and  construction  of  rail- 
roads; concerning  passenger  and  freight  trains; 
concerning  the  connection  and  competition  of 
railroad  and  water  routes,  and  of  railroads 
with  each  other;  concerning  every  department 
of  such  competition  in  grain,  cattle,  manufact- 
ures, merchandise,  minerals,  etc. ;  concerning 
discriminations  in  rates,  pools,  long  and  short 
haul,  rebates,  commissions,  the  car  load  unit, 
etc.,  etc.,  but  in  the  whole  ranee  of  inquiry, 
and  in  the  whole  mass  of  testimony,  not  a 
complaint  is  made  respecting  the  express  traf- 
fic, not  an  inquiry  is  predicated  upon  it.  and 
the  attention  of  no  witness  is  directed  to  it.  In 
the  whole  report  of  the  committee,  both  parts 
1  and  2,  the  very  name  is  not  mentioned,  but 
the  undivided  attention  of  complainants,  com- 
mittee and  witnesses,  for  a  period  of  many 


months,  and  at  sittings  held  at  many  different 
commercial  centers,  embracing  the  principal 
offices  of  all  the  Express  Companies,  was  en- 
tirely confined  to  what  was  technioally  and 
legally  known  as  the  freight  and  passenger 
business  of  the  railroads  and  water  routes  as- 
conducted  by  railroad  and  water  route  compa- 
nies. 

See  specially  the  report  of  the  committee,, 
part  1,  pp.  2  and  8,  under  heads  '*  Plan  of 
Work  Adopted,"  and  '*  Importance  of  the 
Question,"  and  a  further  cursory  glance  over 
the  first  sixteen  pages  of  the  report  will  show 
that  railroads,  as  the  method,  and  the  passen- 
ger and  freight  transportation  by  railrcMids,  as 
the  subject  matter  of  inquiry,  were  the  sole 
matters  intended  to  be  embraced  in  their  re- 
port, as  they  finally  became  the  sole  subjects 
of  the  Law  under  consideration.  Of  the  hun- 
dreds of  parties  called  before  the  committee, 
or  from  whom  information  was  sought  by  the 
committee,  all  are  of  two  classes:  either  1, 
persons  connected  with  and  representing  the 
railroad  companies,  and  directing  and  control- 
ling the  transportation  of  the  roads,  in  other 
words  the  railroad  companies  themselves,  sub- 
sequently in  the  Interstate  Commerce  Act, 
designated  as  ''Common  Carriers  by  Railroad;" 
or  2,  shippers  by  railroad  of  ftreiehts  as  sener- 
ally  and  technically  understood  in  railroad 
business. 

The  relation  of  the  National  Express  Com- 
pany being  to  the  railroad  company  simply 
that  of  a  forwarder  as  to  the  property  in  it» 
charge,  and  of  a  passenger  as  to  the  messen- 
ger having  such  property  personally  in  charse, 
and  it  having  no  interest  as  a  dipper  in  ttie 
question  of  transportation  of  freight,  and  no 
relation  to  the  railroad  as  a  common  carrier  by 
it,  it  stood  entirely  outside  the  investigation, 
and  neither  advico  nor  information  as  to  its 
organization  or  business  was  sought  by  the 
committee  nor  volunteered  by  it. 

The  debates  in  Congress  during  the  penden- 
cy of  the  bill  presented  by  the  committee 
through  the  various  stages  of  its  progreas,  to 
its  final  'passage,  are  entirely  conflncwl  to  the 
matters  embraced  in  the  rei>ort  of  the  com- 
mittee. 

Nothing  can  be  clearer,  therefore,  than  thit 
there  were  in  contemplation  of  the  Interstate 
Commerce  Act  these  three  things,  and  these 
only:  1,  transportation  of  passengers  and  rail- 
road freights,  as  a  subject  matter;  2,  transpor- 
tation by  railroad,  as  a  method;  8,  transporta- 
tion of  such  passengers  and  railroad  freights 
by  a  railroad  company,  as  the  "common  carrier 
by  railroad"  upon  which,  as  a  person,  the  Act 
was  to  become  operative. 

Second,  The  "express  business"  transacted 
by  the  National  Express  Company  is  not,  in 
fact,  embraced  within  the  provisions  of  the 
"  Interstate  Commerce  Act 

The  Law,  while  covering  the  same  subjeds 
of  transportation  only  as  the  original  resolotioo, 
to  wit:  passenger  and  frdfl^t  traffic,  is  a  limit- 
ation of  the  original  resolution,  inasmndi  at 
Uie  methods  are  confined  in  the  Law  to  ntil- 
roads,  or  partly  railroad  and  partjy  waler» 
when  both  are  used  under  a  common  oootrol, 
etc. ;  and  exclusively  water  lines  and  all  otbg' 
methods  of  transportation  are  excluded  froP 
the  operation  of  the  Law,  and  the  wordffV' 
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<«rf|f  is  occaflloiiftlly  nsed  intwchangesbly  with 
the  -word  freigM,  which  latter  word  was  used 
in  the  original  resolution,  and  exclusively 
throughout  the  whole  course  of  the  investiga- 
tion of  the  committee.  In  other  words,  water 
lines,  bridges  and  ferries  connected  with  rail- 
roads, are  considered  by  the  Law  as  embraced 
in  th^,  and  the  term  "railroad"  is  made  to 
•cover  the  whole  method  of  transi>ortation  em- 
braced in  the  Law. 

As  the  term  "  railroad,"  as  defined  by  the 
Law,  is  made  to  cover  the  whole  method  of 
transportation  affected  by  it,  so  but  one  class 
of  common  carrier,  is  embraced  in  the  entire 
Law,  and  that  a  common  carrier  to  which  ev- 
ery provision  of  the  Law  applies.  There  is 
nowhere  anv  discrimination  that  certain  pro- 
visions shall  apply  to  one  class  and  others  to 
another,  but  in  every  section  of  the  Act  is 
treated  as  an  entirety. 

Section  2  reads  '*  That  if  any  common  Car- 
rie subject  to  the  provisions  of  this  Act" 

Sec  8.  "That  it  shall  be  unlawful  for  any 
-common  carrier  subject  to  the  provisions  of 
this  Act" 

Sec.  4.  Same  as  section  8. 

Sec  5.  Same  as  section  8. 

Sec  6.  "That  everv  common  carrier  subject 
to  the  provisions  of  this  Act" 

Sec  7.  '*Ttiat  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of 
this  Act" 

Sec  8.  "That  in  case  any  common  carrier 
subject  to  the  provisions  of  this  Act" 

Sec  9.  "That  any  person  or  persons  claim- 
ing to  be  damaged  by  any  common  carrier, 
subject  to  the  provisions  of  this  Act" 

Sec  10.  Same  as  section  0. 

These  are  all  the  sections  of  the  Act  which 
are  at  all  declaratoir,  or  mandatory,  or  pro- 
hibitive, except  possibly  section  16,  which  also 
begins:  "That  whenever  any  common  carrier, 
as  defined  in  and  subject  to  the  provisions  of 
this  Act,  shall  violate  or  refuse  or  neglect  to 
ob^,"  etc.,  and  they  all  relate  to  the  same  one 
class  of  common  carrier  subject  to  the  Act  as 
an  entirety. 

Now  section  1  defines  exactly  what  this  com- 
mon canier  is,  and  is  as  follows: 

"The  provisions  of  this  Act  (that  is,  all  of 
its  provinons)  shall  apply  to  any  common  car- 
rier or  carriers  engaged  in  the  transportation  of 
peiions  or  property  whollv  by  railroad  or  part- 
ly by  railroad  and  partly  by  water,  when  both 
are  used  imder  a  common  control,  manage- 
ment, or  arrangement  for  a  continuous  car- 
ria^  or  shipment."  etc. 

Were  there  any  doubt  that  the  words  "  con- 
trol, management  or  arrangement"  refer  to  the 
railroad  and  water  lines  themselves  as  a  method 
of  transportation,  it  is  entirely  set  at  rest  by 
the  definition  of  the  word  "  railroad,"  as  used 
in  the  last  paragraph  but  one  of  the  section,  as 
follows:  The  term  "railroad,"  as  used  in  this 
Act,  shall  include  all  bridges  and  ferries  used 
or  operated  in  connection  with  any  railroad, 
and  idso  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  oper- 
ated under  a  contract,  agreement  or  lease 

As  thus  d^ned,  Uie  section  reads:  "The 
provisions  of  this  Act  shall  apply  to  any  com- 
mon carrier  or  carriers  engaged  in  the  trans- 
portation of  persons  or  property,  ♦  ♦  ♦  by 
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railroad,  ♦  ♦  ♦  in  use  by  any  corporation  op- 
erating a  railroad,  whether  owned  or  operate! 
under  a  contract,  agreement,  or  lease." 

This  definition  is  neither  an  enlargement  nor 
restriction,  nor  even  a  definition  of  the  term 
"railroad"  as  used  in  the  opening  paragraph 
of  this  section,  so  far  as  the  method  of  trans- 

Eortation  "by  railroad"  is  concerned.  It  is, 
owever,  as  all  the  subsequent  sections  of  the 
Act  show  it  to  be,  a  complete  definition  of  the 
terms  "common  carrier  by  railroad."  That 
common  carrier  is  to  be  a  common  carrier  "by 
a  railroad  in  use  by  a  corporation  operating  a 
railroad."  The  preposition  "by"  in  this  con- 
nection.isnotsynonymous  with"on,"or  "over," 
but  with  "through  the  control  of."  The  rail- 
road company  making  use  of  the  road  of  an- 
other as  a  mere  shipper,  to  continue  or  com- 
plete its  transportation,  or  even  making  use  of 
It  under  an  arrangement  for  a  continuous  car- 
riage with  lu^reea  division  of  charges,  would 
not  become  liable  under  the  Act  for  any  act  of 
omission  or  oommission  on  a  railroao,  over 
which  it  hired  or  arranged  for  transportation, 
although  as  between  itself  and  the  forwarder 
by  it,  the  relation  of  common  carrier  would 
continue  from  point  of  receipt  to  point  of  des- 
tination of  property.  It  is  not  the  making  use 
of  a  railroad,  but  the  having  it  in  use,  that 
creates  the  liability.  To  such  "common  car- 
rier" owninff  or  operating  a  railroad  all  of  the 
sections  of  me  Law  are  applicable,  and  to  no 
other.  Nor  can  they  be  nuule  applicable  as  an 
entirety  to  any  other. 

The  National  Express  Company  is  not  a  cor- 
poration. It  is  a  simple  partnership  with  tm- 
limited  liability  of  each  of  its  members  for  aU 
of  its  obligations;  with  no  rights  to  a  common 
seal;  exisUng  purely  under  the  rights  recog- 
nized by  the  common  law  and  without  statutory 
authority,  and  having  no  rights  under  statute 
law  different  from  those  possessed  by  all  part- 
nerships, except  such  as  are  given  by  the  laws 
of  the  State  of  New  York  from  considerations 
of  public  policy  alike  to  all  partnerships  hav- 
ing seven  or  more  members.  It  neither  owns 
nor  operates  any  railroad.  As  between  itself 
and  anv  railroad  doing  business  with  it,  it  is  a 
mere  shipper  like  the  general  public,  and  the 
railroad  company  is  the  common  carrier.  As 
between  it  and  its  patrons  the  Law  justly  im- 
poses upon  it  the  liabilities  of  a  common  ear- 
ner; but  in  no  sense  in  whidi  passengers  and 
freight  are  considered  in  the  Interstate  Com- 
merce Law,  it  is  neither  a  common  carrier  of 
passengers  nor  freight.  While  it  carries  no  pas- 
sengers as  such,  its  business  is  wholly  done 
(when  done  at  all  upon  a  railroad)  upon  pas- 
sengertrains,  and  while  transporting  freight  in 
a  limited  sense,  as  a  portion  of  its  business  by 
whatever  instrumentalities  it  can  command 
which  will  furnish  the  greatest  dispatch,  it  does 
no  business  by  freight  trains. 

Tlie  business  of  this  Company,  as  defined  in 
its  articles  of  association  ready  to  be  produced 
as  the  Commission  may  require,  embraced  the 
various  objects,  affairs,  business  and  under- 
takings of  a  general  express  business,  includ- 
ing the  purchasing,  receiving,  selling,  insuring 
and  forwarding  on  commission  and  for  hire 
and  otherwise  of  monev,  bullion, sold  and  silver 
coin,  bank  bills,  drafts,  bills  of  exchange  or 
other  property,  things  or  freight  not  by  law 
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prohibited,  and  such  other  express  forwarding, 
commission,  exchange,  money  and  agency  busi- 
ness as  is  usually  done  by  express  companies, 
or  brokers  or  commission  merchants. 

It  will  be  seen  that  a  large  proportion  of  its 
business  is  neither  passenger  business  nor  prop- 
erty in  the  sense  of  "freight."  nor  business  ca- 
pable of  being  regulated  by  rules  simply  adapted 
to  the  question  of  transportation;  and  an  attempt 
to  regulate  its  business  by  rules  or  regulations 
common  with  railroads,  or  to  have  a  system  of 
accounts  uniform  with  them  would  oe  as  in- 
congruous as  would  be  the  attempt  to  bring 
the  business  of  the  postofflce  into  such  uni- 
formity. 

If  the  National  Express  Company  is  em- 
braced within  this  Law  as  a  "common  carrier 
subject  to  the  provisions  of  this  Act,"  there  is 
not  an  ini unction  with  which  it  can  comply,  to 
which  it  is  not  already  held  by  the  common 
law;  not  a  prohibition  that  can  be  made  appli- 
cable to  it,  that  does  not  exist  at  common  law. 
There  is  not  a  reason  for  enacting  any  of  these 
requirements  or  prohibitions  into  statute  law, 
that  does  not  exist  as  to  all  persons,  partner- 
ships, companies,  or  corporations  rendering 
service  of  any  kind  for  hire;  and  there  is  not 
a  new  obligation  or  prohibition  created  as  to  it 
in  common  with  railroads  with  which  it  can 
comply.  Take  for  instance  the  last  paragraph 
of  section  8  which  is  perfectly  intelligible  when 
applied  to  a  common  carrier  owning  or  op- 
erating a  railroad,  as  follows: 

"Every  common  carrier  subject  to  the  pro- 
visions of  this  Act,  shall  accorcung  to  their  re- 
spective powers  afford  all  reasonable,  proper 
and  equal  facilities  for  the  interchange  of  traf- 
fic between  their  respective  lines  and  for  the 
receiving,  forwarding  and  delivery  of  pas- 
sengers and  property  to  and  from  their  several 
lines  and  those  connecting  therewith,  and  shall 
not  discriminate  in  their  rates  and  charges  be- 
tween such  connecting  lines;  but  this  shall  uot 
be  construed  as  requiring  any  such  common 
carrier  to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  engaged  in  like 
business." 

Can  anything  be  any  more  incongruous  than 
this,  as  applied  to  the  National  Express  Com- 
pany, unless  it  be  section  5,  as  follows: 

Sec.  5.  "That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of 
this  Act,  to  enter  into  any  contract,  agreement 
or  combination  with  any  common  carrier  or 
carriers  for  the  pooling  of  freights  of  different 
and  competing  railroads,  or  to  divide  between 
them  the  aggregate  or  net  proceeds  of  the 
earnings  of  such  railroads,  or  any  portion  there- 
of," etc. 

Considering  the  Act  therefore  simply  as  a 
civU  statute  to  regulate  the  transportation  of 
passengers  and  freights  by  railroad,  no  sensible 
interpretation  can  he  given  to  it  by  which  the 
one  common  carrier,  common  to  every  section 
of  the  Act,  can  be  other  than  the  common  car- 
rier directing  the  business  of  the  railroad  prop- 
er, in  other  words  the  railroad  organization 
operating  the  railroad;  and  we  are  driven  ir- 
resistibly to  the  conclusion  that  there  are  only 
three  things  embraced  within  it,  viz. : 

1,  transportation  of  passengers  and  railroad 
freights  as  a  subject  matter;  \  transportation 
by  railroad  as  a  method;  8,  transportation  of 


such  passengers  and  railroad  freights  by  a  rail- 
road company  as  the  "common  carrier  by  rail- 
road" upon  which,  as  a  person,  the  Act  is,  in 
fact,  operative. 

Third,  By  section  10  of  the  Act,  a  violation 
of  any  provision  of  it,  whether  of  commission 
or  omission  Is  declared  a  misdemeanor,  pun- 
ishable by  fine,  which  may  be  $5,000  for  each 
offense.  The  Act  therefore  is  to  be  construed 
as  a  penal  statute  strictly  and  literally,  and 
nothing  can  be  assumed  nor  taken  by  way  of 
intendment.  The  pVinciple  of  the  construc- 
tion of  penal  statutes  is  too  well  defined  to 
need  the  quotation  of  authorities. 

1.  The  Act  can  therefore  only  apply  to  cor- 
porations (see  section  1)  and  the  National  £bc- 
press  Company  is  not  a  corporation. 

2.  The  Act  can  only  apply  to  a  party  operat- 
ing a  railroad.    See  section  1. 

To  operate  is  in  the  language  of  Webster's 
Dictionary,  "to  put  into  or  to  continue  in  op- 
eratiop  or  activity;  to  work,  as  to  operate  a 
machine." 

Who  is  it  that  has  put  into  activity  and  that 
continues  in  operation  and  works  and  oper- 
ates as  a  machine  the  New  York  Central  & 
Hudson  River  Railroad? 

Is  it  not  the  corporation  of  the  New  York 
Central  &  Hudson  River  Railroad  Company, 
which  has  built  the  road  bed  and  its  bridges, 
and  owns  its  connecting  ferries,  and  its  loco- 
motives and  all  of  its  rolling  stock,  and  hires 
all  engineers  and  conductors  and  other  em- 

{)loyees;and  which  by  its  own  sole  expend- 
tures  continues  it  in  operation,  and  works 
and  operates  it  as  a  machine,  and  from  which 
as  a  common  carrier  the  National  Express 
Company  hires  transportation  in  the  same 
manner  as  any  other  private  forwarder  of 
property? 

It  is  too  absurd  for  argument  that  anybody 
other  than  the  corporation  of  the  New  York 
Central  &  Hudson  River  Railroad  Ck>mpany 
operates  its  railroad,  or  can  by  any  possibility 
comply  with  the  requirements  of  the  Interstate 
Commerce  Law  applicable  to  the  transporta- 
tion of  passengers  and  freight  by  such  road; 
or  Uiat  under  the  provisions  of  that  Law  con- 
strued as  a  penal  statute,  any  6ther  party  can 
be  construed  to  be  the  "common  carrier  by 
railroad"  as  to  such  road. 

8.  If  the  National  Express  Company  is  a 
common  carrier  within  the  provisions  of  this 
Act,  then  by  penal  statute  it  is  required  as  now 
demanded  by  the  Interstate  Commerce  Com- 
mission "to  print  and  keep  for  public  inspec- 
tion schedules  showing  the  rates,  and  fares 
and  charges  for  the  transportation  of  passen- 
gers and  property  which  it  has  established, 
and  which  are  in  force  at  the  time  upon  its 
railroad  as  defined  by  the  first  section  of  this 
Act." 

By  the  rules  of  the  construction  of  penal 
statutes  the  party  liable  at  all  under  this  pro- 
vision must  be  liable  in  every  particular.  No 
party  but  the  railroad  company  operating  the 
railroad  can  be  so  liable.  It  is  not  too  much 
to  say  of  the  National  Express  Company  by 
the  strict  construction  applicable  to  a  penal 
statute  that  it  is  liable  in  no  particular  of  this 
provision. 

But  if  it  shall  be  held  that  this  paragraph 
although  evidently  intended  to  apply  to  a  rail- 
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road  company,  and  using  language  embracing 
the  passeDger  and  freight  business  of  a  rail- 
road,  solely  applicable  to  such  company,  can 
by  legal  intendment  be  held  to  embrace  an 
independent  express  company  which  is  a  mere 
forwarder  over  such  road  (and  whose  business 
is  neither  passenger  nor  freight)  and  to  require 
a  compliance  also  with  this  section  by  such 
express  company;  let  us  hold  such  claim  up  to 
the  light  of  the  next  paragraph  of  section  6, 
as  follows: 

"The  schedules  printed  as  aforesaid  by  any 
such  common  carrier  shall  plainly  state  the 
places  upon  its  railroad,  between  which  prop- 
erty and  passengers  will  be  carried,  and  shall 
contain  the  classification  of  freight  in  force 
upon  such  railroad;  and  shall  also  state  sepa- 
rately the  terminal  charges,  and  any  rules  or 
regulations  which  in  any  wise  change,  affect  or 
determine  any  part  of  the  aggregate  of  such 
aforesaid  rates,  and  fares  and  charges."  Every 
X>articular  of  this  paragraph  is  precisely  and 
technically  applicable  to  a  railroad  company. 

The  whole  section,  including  these  two  par- 
agraphs, is  to  be  construed  as  one;  and  all  the 
requirements  therein  contained  must  by  the 
principles  of  law  governing  penal  statutes  be 
complied  with  in  every  particular  by  every  party 
liable  at  all  under  it.  If  the  express  company 
is  liable  at  all,  it  is  to  comply  with  all  the  re- 
quirements which  a  strict  construction  re- 
quires of  the  railroad  company  in  addition  to 
any  which  may  be  attributed  to  it  by  any  lib- 
erality of  construction.  Whatever  schedule  is 
required  upon  any  railroad  must  be  the  same 
schedule  by  whomsoever  furnished,  as  every 
common  carrier,  subject  to  the  provisions  of 
the  Act,  is  to  furnish  the  same.  If  the  rail- 
road company  doing  business  by  anyroad  and 
the  express  company  upon  it  are  each  to  fur- 
nish schedules,  they  must,  necessarily,  be  du- 
plicated in  everv  particular  and  under  the 
same  provision  of  the  Law. 

It  is  impossible  to  see  how  any  one  of  these 
requirements  can  be  complied  with,  in  the  let- 
ter of  the  Law,  by  the  National  Express  Com- 
pany or  by  any  other  shipper  over  the  lines  of 
a  railroad.  It  can  only  be  done  by  that  com- 
mon carrier  which  the  railroad  itself  represents. 
Every  part  of  the  section  is  clear,  direct,  and 
technical,  as  applied  to  a  railroad  company 
doing  business  as  a  common  carrier  by  its  rail- 
road and  is  exhausted  by  such  application,  and 
no  liberality  of  construction  (were  liberality 
allowed  in  the  construction  of  a  penal  statute) 
could  be  broad  enough  to  embrace  any  common 
carrier  disconnected  from  the  operating  of  the 
railroad  itself. 

4.  But  the  National  Express  Company  trans- 
acts business  over  many  lines  of  railroad 
operated  by  separate  railroad  companies  and 
its  charge  ia  but  a  single  charge,  including  col,- 
lecting,  transportation,  expense  of  accompany- 
ing messenger,  delivering,  and  all  the  incident- 
al charges  attending  such  service  from  any 
point  upon  all  these  continuous  lines  to  any 
other  point.  How  are  the  requirements  of 
section  6  to  be  applied  in  common  to  these 
separate  railroad  companies  and  to  the  express 
company  ? 

5.  The  same  objections  heretofore  made  to 
the  application  to  the  National  Express  Com- 
pany, of  the  first   two  paragraphs   of  sec- 
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tion  6  apply  to  all  the  other  provisions  of  that 
section  and  also  to  sections  7,  8  and  9  and  in 
fact  to  all  provisions  of  the  Act  where  the  Na- 
tional Express  Company  can  by  any  implica- 
tion be  held  liable  in  common  with  any  rail- 
road company  over  whose  road  its  business  is 
conducted,  for  any  act  of  omission  ot  commis- 
sion applicable  to  such  railroad. 

6.  Any  attempt  therefore  to  make  section  & 
of  the  Act  applicable  to  the  National  Express 
Conipany,  must  be  through  a  construction  by 
the  Commission  by  which  they  shall  seek  to 
require  from  the  Express  Company  so  far  as  in 
their  judgment  the  nature  of  its  business  will 
permit  a  schedule  conforming  as  nearly  as 
practicable  in  principle  to  that  required  by  th& 
section  from  the  railroad  company,  but  such 
breadth  of  construction  would  be  practical- 
legislation,  even  as  applied  to  a  civil  statute 
and  certainly  will  not  t^  entertained  in  the  ap- 
plication of  a  penal  statute.  The  National 
Express  Company  must  comply  with  the  pro- 
visions of  the  section  and  with  each  and  all  of 
them  under  a  strict  construction  or  not  at  all. 

Fourth.  The  preparation  of  a  tariff  or  sched^ 
ule  (such  as  contemplated  by  section  6  in  its 
application  to  railroad  companies),  defining 
the  charges  for  railroad  transportation  as  be- 
tween the  National  Express  Company  and  it& 
customers,  as  to  whom  alone  the  Express  Com- 
pany has  any  relation  as  common  carrier,  is  an 
impossibility.  Transportation  on  railroads  or 
otherwise  is  but  an  incident  in  the  business  of 
the  National  Express  Company.  The  paym'ent 
to  the  railroad  compa\ny  is  in  gross  for  the  en- 
tire business  of  the  Express  Company  over  its 
road,  and  is  easy  of  calculation  as  between 
them,  but  it  is  impossible  of  dlstrtoution  to  the 
individual  customers  of  the  Express  Company 
throughout  the  diversified  business,  as  to  some 
of  which  the  charge  for  service  is  principally 
on  account  of  transportation,  on  others  prin^ 
cipally  on  account  of  value,  on  others  pnnci- 
pally  for  commission,  on  others  charges  for 
collection,  etc.  In  fact  the  National  Express 
Company  has  nothing  to  do  with  the  transpor- 
tation of  passengers  nor  freight.  The  messeu' 
gers  of  the  company  bear  about  the  same  rela- 
tion to  the  passenger  business  of  the  railroad, 
both  as  to  number  and  classification  as  passen- 

?;ers,  that  the  property  carried  by  It  does  to  the 
reight  business  as  to  volume  and  to  its  classifi- 
cation as  freight  The  messengers  are  not  in 
the  sense  of  the  Law  passengers,  nor  the  pack- 
ages, valuables,  collections,  and  the  various 
matters  of  brokerage  and  commission  in  their 
charge,  freight 

If  Henry  Wells  traveling  from  Albany  to 
Detroit  in  the  inception  of  the  express  busi- 
ness, with  a  valise  In  his  personal  care,  con- 
taining the  entire  express  business  of  his  day 
between  these  localities,  was  a  common  carrier 
of  passengers  and  freight  by  railroad  or  by 
steamboat,  or  by  stage,  whatever  conveyance 
he  may  have  availed  himself  of,  then  it 
may  be  claimed  that  the  express  company 
which  is  the  outgrowth  from  him  is  In  the 
same  sense  such  common  carrier.  The  busi- 
ness in  its  nature  and  essence  remains  un- 
changed. The  same  elements  enter  into  the 
charge  for  service  now  as  then.  It  is  the  per- 
sonal care,  the  despatch  necessary  in  matters  of 
banking  and  business  generally,  the  valuable 
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business,  and  also  of  its  relationship  to  the 
lines  of  transportation  with  which  it  bargained. 

Various  Acts  of  Congress,  some,  of  them 
years  ago,  had  recognizS  express  companies 
and  their  peculiar  species  of  service — **so  dis- 
tinct and  marked  in  its  character,"  In  the 
words  of  Mr,  JntUee  Miller. 

Nearly  a  year  before  the  Interstate  Com- 
merce Act  was  adopted,  the  radical  distinction 
and  antagonism  between  railroads  and  express 
companies  came  before  the  Supreme  Court  of 
the  United  States  in  a  broad  and  searching  in- 
quiry. A  number  of  cases  were  elaborately 
areued  and  decided;  and  in  these  cases,  not 
collaterally,  but  directly,  as  the  point  in  judg- 
ment, were  involved  provisions  both  of  con- 
stitutions and  of  statutes  wherein  are  found 
near  equivalents,  mutatis  mutandis,  of  those 
DOW  in  question,  in  respect  of  the  application 
to  express  companies  and  to  the  express  busi- 
ness of  language  descriptive  of  railroad  rates, 
freight,  transportation,  etc. 

The  court  emphasized  in  various  forms  the 
wide  distinction,  in  law  and  in  fact,  between 
railroad  companies  and  companies  or  individ- 
uals doing  express  business;  and  also  clearly 
distinguiuied  between  those  carrying  on  ex- 
press Dusiness  and  shippers  or  freighters  in 
general. 

These  cases,  and  the  judgments  pronounced 
in  them,  attracted  wide  attention;  and  one 
leading  member  of  the  Senate  hsd  part  in 
their  argument  in  the  supreme  court,  as  he 
had  at  the  circuit,  and  afterwards  participated 
a»  senator  in  the  discussions  which  preceded 
the  enactment  of  the  Interstate  Commerce 
Act. 

In  the  presence  of  these  facts,  if  the  Con- 
gress did  not  use  apt  or  sufficient  terms  to  em- 
brace express  companies — ^if,  on  the  other 
hand,  language  was  used  which,  read  by  the 
light  of  these  then  recent  and  conspicuous  ju- 
dicial discussions,  would  plainlv  fail  to  em- 
brace express  companies,  it  would  seem  hardly 
possible  to  ascribe  to  the  law  making  power  an 
intention  to  deal  with  them.  Such  a  conclu- 
sion will  be  even  more  difficult,  if  substantial 
and  effective  provisions  of  the  Act,  and  the 
scheme  of  the  Act  itself,  are  found  incapable 
of  certain,  practical  or  intelligent  adaption  to 
those  who  nave  no  ownership  or  control  of 
any  railroad  or  line  of  transportation,  or  of 
any  boat  or  vehicle  by  which  it  is  traversed,  or 
of  the  time,  speed,  freauency  or  circumstance 
of  the  movement,  of  its  management,  or  of 
the  rates  of  fare  or  freights  established  for  it. 

The  Adams  Express  Company  is  thus  desti- 
tute of  ownership,  power  and  control ;  and  it 
may  also  be  safely  said  that  no  express  com- 
pany whatever,  as  such,  owns  or  operates  a 
railroad. 

Looking  at  the  statute  without  the  aid  of 
these  considerations,  or  of  any  canon  of  con- 
struction, it  is  obvious  that  express  companies 
are  nowhere  named,  or  in  terms  referred  to. 
If  they  are  included  at  all  among  those  whom 
the  Act  visits,  it  must  be  because,  and  solely 
because,  they  belong  to  the  class  of  carriers 
described  and  referred  to  in  so  many  words  in 
several  sections. 

Whether  they  do  so  belong  depends  wholly 
upon  who  they  are,  what  they  are,  in  fact  and 
in  law,  and  how  they  stand  related  to  or  di- 
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vorced  from  the  instrumentalities,  transactions 
and  powers  which  the  Act  regulates. 

In  the  Express  Closes  as  reported  (117  U.  S.  1, 
Bk.  29.  L.  ed.  791),  and  still  more  fully  in  the 
records  of  those  cases,  appears  the  nature  of 
the  express  business,  and  also  the  relations,  le- 
gal and  actual,  which  those  who  conduct  it 
nold  to  railroads  and  to  other  common  carriers, 
and  also  to  the  publia  (It  is  proper  to  resort 
to  these  records,  and  it  will  be  proper  to  lay- 
them  before  the  Commission,  should  there  be 
occasion  to  do  so,  and  to  explain  them  orally 
if  required.) 

The  Adams  Express  <Ik)mpany  has  no  charter, 
franchise  or  right  to  take  tolls,  or  to  run  or  op- 
erate any  railroad  or  transportation  route.  It 
is  not  the  creature  of  the  State,  nor  is  it  the 
recipient  of  any  grant  or  other  thing  from  the 
State.  It  is  a  mere  firm  of  individuals.  There 
are  a  few  isolated  instances  elsewhere  in  the 
United  States  of  incorporated  express  compa- 
nies. If,  however,  any  effect  be  deducible  from 
this  distinction,  the  company  in  hand  must  be 
treated  by  itself  and  as  it  is. 

It  owns  no  railroad,  or  line,  or  link  of  trans- 
portation. It  has  no  more  power  over  the 
fares,  or  freights  or  charges,  or  management 
of  any  line  of  freight  or  travel,  than  any  other 
mercantile  firm,  or  shipper  or  passenger. 

It  is  not  even  a  shipper  or  passenger  in  the 
legal  sense,  as  the  supreme  court  has  decided. 

It  is  a  contractor  with  railroads,  and  steam- 
boats and  steamships  in  this  country  and  in 
other  countries,  for  the  carriage  of  its  messen- 
gers, and,  in  the  custody  of  its  messengers,  of 
money,  valuables  and  securities,  and  also  of 
property  usually  of  small  bulk  and  incapable 
of  enduring  the  handling  and  risks  of  freight. 
The  packages  thus  treated  are  not  received  or 
transportea  by  railroads  on  account  of  or  in 
virtue  of  their  obligations  as  common  carriers. 
Kailroads  are  free,  as  the  supreme  court  has  de- 
clared, to  refuse  the  service;  and  when  per- 
formed it  is  at  the  mere  volition  of  the  rail- 
roads, and  under  stipulations  exempting  them 
from  all  risks,  and  binding  them  to  nothing 
beyond  hospitality  in  the&  cars  for  the  ex- 
press messenger  with  his  packages  in  his 
charge. 

The  haul  or  transportation  of  express  par- 
cels over  the  railroad  or  by  the  ship  perform- 
ing that  service  does  not  constitute  the  busi- 
ness, nor  even  the  chief  factor  of  the  business 
of  the  express  company. 

This  is  only  one  of  the  elements  of  its  serv- 
ice; and  for  even  so  much  it  is,  as  already 
stated,  a  mere  suitor  of  the  railroads.  So  spe- 
cial, and  unlike  freighting  or  shipping,  is  the 
thin^  it  does,  that  except  by  voluntoir  and 
previously  obtained  consent,  and  under  cnarges 
previously  agreed  upon,  it  cannot  enter  a  rail- 
road car  or  put  a  parcel  into  it. 

Under  these  agreeihents  in  proof  before  the 
supreme  court,  how  much  is  paid  by  the  ex- 
press company  for  the  railroad  carriage  of  any 
parcel,  or  of  aX\  the  parcels  despatched,  on  anv 
train  or  on  any  day.  is  wholly  matter  of  acci- 
dent A  certain  cubic  space,  or  a  certain  num- 
ber of  pounds  is  paid  for  absolutely,  whether 
there  be  more  or  less,  or  anything  to  be  carried. 
If  on  a  particular  day  the  express  has  many 
commissions,  or  parcels,  or  bonds,  or  large 
sums  of  money  committed  to  it,  then  the  sum 
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actual  distance  which  packages  or  parcels  are 
carried,  is  not  the  same,  except  by  accident,  in 
the  case  of  any  two  parcels. 

It  also  appeared  that  even  the  charges  paid 
by  the  express  company  to  railroads,  are  not 
Msed,  as  in  case  of  f  reisnt,  on  bulk  and  weight, 
but  largely  on  the  values  handled ;  and  that 
the  handling  of  money  itself— a  species  of 
property  not  covered  by  the  bailment  of  a 
common  carrier — makes  up  a  large  proportion 
of  the  express  business.  In  this  connection  the 
fact  is  also  significant  that  express  parcels  are 
frequently  sent  by  trains  not  stopping  at  the 
destination  and  are  sent  back  by  way  trains — 
thus  requiring  duplicate  transmission. 

The  varied  offices  done  and  covered  by  the 
rates  and  charges  of  the  express  company, 
were  somewhat  fully  displayed  before  the  su- 
preme court. 

The  following  examples  of  the  nature  of  the 
business  done  were  put  in  evidence: 

First,  It  includes  making  affidavits  and  giv- 
ing bonds  to  clear  goods  at  custom  houses, 
both  on  the  frontier  and  at  seaports.  These 
duties  cannot  lawfully  be  performed  by  a  rail- 
way corporation  "for  a  corporation  aggregate 
cannot  take  upon  itself  an  oath"  nor  otherwise 
fulfill  the  requirements  of  the  customs  Acts,  as 
it  is  not  authorized  so  to  do. 

Alabama  v.  Oaks,  87  Ala.  N.  S.  694;  10  Coke, 
826;  1  Bl.  Com.  477. 

Second,  It  includes  the  carriage  of  property 
from  the  custom  houses  and  places  of  business 
and  residences  of  consignors  to  a  railway  sta- 
tion, and  transferring  them  from  a  railway 
station  and  delivering  them  at  the  residences 
and  places  of  business  of  the  consignees,  and 
guarantying  the  owner  against  loss  or  damage 
while  so  in  transit  off  Uie  lines  of  railway. 
This  intermediate  service  cannot  lawfully  be 
required  from  or  performed  by  a  railway  com- 
pany, nor  can  it  lawfully  give  such  continuing 
guaranties. 

American  etc.  Estpress  Co.  v.  Wotf^  79  Dl. 
480;  Amervcan  etc.  Exp.  Co.  v.  Roinnson,  72 
P^  274;  Thomas  v.  Boston  etc.  B.  B.  Corp. 
10  Met.  477;  Witbeek  v.  Holland,  45  N.  Y.  17; 
55  Barb.  448;  Hoagland  v.  Hannibal  etc.  B.  B. 
Co.  89  Mo.  451;  81.  Joseph  y.  JSaville,  89  Mo. 
460;  PeopU  v.  Chicago  etc.  B  B.  Co.  65  111.  95. 

This  point  was  illustrated  in  ifa^e^r  v.  Macon 
ete.B,  A  a>.  7  Ga  221,  in  which  it  was  held 
that  a  railroad  company  having  the  exclusive 
right  to  transport  goods,  wares  and  merchan- 
dise from  Atlanta  to  Macon  had  no  right  to  en- 
Stge  in  the  business  of  transporting  produce 
rough  the  City  of  Macon,  across  the  0cm ul- 
gee  Bridge,  from  its  own  railroad  depot  to  an- 
other railroad  depot,  for  the  accomodation  of 
its  customers. 

See  also  AbboU  v.  BaUimore,  1  Md.  Ch.  542. 

Third.  It  includes  the  receipt  at  the  treasury, 
the  sabtreasuries,  and  the  mints,  of  millions  of 
money,  and  conveying  the  same  to  the  railways 
and  subsequently  conveying  the  same  to  other 
subtFeasuries and  guarantying  the  safety  there- 
of, both  on  and  off  the  railway  lines,  which 
guaranty  a  railway  company  cannot  lawfully 
give. 

Fourth.  It  includes  the  indorsement  of  nego- 
tiable commercial  paper,  and  the  consequent 
asBiunption  of  all  the  liabilities  of  an  indorser, 
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which  liabilities  a  railway  company,  certainly 
outside  of  paper  connected  with  its  own  inter- 
nal affairs,  cannot  lawfully  assume.     4» 

Byles,  Bills,  62;  BaUsman  v.  Mid  Wales  B.  Co. 
L.  R.  1  C.  P.  499. 

Fifth.  It  includes  the  transportation  of  such 
paper  and  of  its  proceeds,  which  transporta- 
tion a  railroad  company  is  under  no  obligation 
to  perform,  has  no  lawful  right  to  perform,  or 
no  lawful  right  to  monopolize,  if  it  has  a  right 
to  perform. 

Citizens  Bank  v.  NaniiLcket  SteamboeU  Co.  2 
Story.  51. 

Sixth.  It  includes  the  collection  of  indebted- 
ness of  every  kind,  and  the  safe  remission  of 
the  proceeds — a  service  which  a  railway  com- 
pany has  no  lawful  right  to  perform. 

CoUender  v.  Dinsmore,  55  N.  Y.  200. 

In  Bland  v.  So.  Mb.  Co.  1  Hughes.  845.  the 
court  said: 

"It  is  not  the  custom  of  railroad  companies 
to  receive  drafts  or  bills  of  exchange  for  col- 
lection at  all,  nor  even  drafts  for  the  value  of 
the  particular  shipments  on  which  they  are 
drawn,  or  to  hold  the  goods  or  produce  until 
these  drafts  are  paid.  Such  a  proceeding 
would  be  foreign  to  the  business  of  railroad 
companies;  is  never  allowed  by  them;  is  gen- 
erally impracticable  in  itself,  and  is  wholly 
unknown  in  practice.  There  are  many  rea- 
sons why  this  proceeding  could  not  obtain. 
*  *  *  It  would  have  been  vain,  idle,  and  pre- 
posterous to  have  endeavored  to  induce  the 
railroad  company  to  agree  to  hold  their  pro- 
duce until  the  drafts  for  its  value  were  paid. 
That  would  have  been  foreign  to  the  usage  of 
the  railway  company,  probably  impracti- 
cable in  itself,  and  a  sort  of  engagement  which 
the  company  could  not  consistently  with  its 
modes  oi  transportation,  its  interests  and  its 
principles  of  business,  make  with  any  cus- 
tomer." 

Seventh.  It  includes  the  protesting  of  nego- 
tiable paper  at  the  proper  time,  and  the  giving 
of  notice  to  the  proper  parties,  a  service  which 
a  railway  company  has  no  legal  right  to  per- 
form. 

Knapp  V.  JJ.  8.  etc.  Express  Co.  55  N.  H.  848; 
Whitney  v.  Merchants  etc.  Express  Co.  104 
Mass.  152;  Palmer  v.  Holland,  51  N.  Y.  416; 
American  Express  Co.  v.  Haire,  21  Ind.  4. 

Eighth.  It  includes  tbe  payment  of  negoti- 
able paper  by  telegraphic  order,  the  transporta- 
tion thereof  to  the  owner,  and  the  return  of 
the  money  to  the  place  of  payment,  a  service 
which  a  railroad  company  is  not  legally  com- 
petent to  perform. 

Ninth.  It  includes  the  receipt  and  trans- 
mission of  moneys  for  investment  in  desig- 
nated articles  and  the  return  of  the  articles 
when  purchased,  a  service  which  a  railway 
company  has  no  lawful  right  to  perform. 

Tenth.  It  includes  the  giving  of  a  through 
bill  of  lading  by  a  responsible  carrier,  covering 
connecting  steamboat  and  railway  lines,  which 
through  bill  a  railway  company  cannot  law- 
fully give  as  against  its  bondholders  and  stock- 
holders having  prior  rights  and  contesting  the 
legality  of  such  bills. 

An  incident  of  the  business  of  the  Adams 
Company — and  only  an  incident,  though  largo 
and  indispensable — is  the  employment  of  vari- 
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of  such  aforesidd  rates  and  fares  and  charges." 
It  is  because  "soch  schedules  shall  be  kept  in 
eyeiT  depot  or  station  upon  any  such  railroad" 
— which  is  to  say  kept  by  the  Adams  Express 
Company  on  its  railroad. 

Contemplatiag  the  doing  of  such  violence  to 
such  language  with  its  eontext  is  certainly 
calculated  to  remoye  ^e  eaution  and  hesita- 
tion with  which  this  exanrination  of  the  sub- 
ject was  undertaken.  These  provisions  are 
fundamental,  essential  and  central.  They  are 
inwrought  with  the  entire  framework.  The 
whole  scheme  of  the  Act  depends  largely  upon 
them.  Unlike  some  of  the  prior  sections,  this 
one  cannot  be  discarded  or  held  inapplicable, 
and  still  leave  substantive  parts  of  the  Act  to 
operate  upon  the  express  company  as  itself  a 
common  carrier  with  whom  the  Act  deals. 

It  seems  too  plain  for  argument  that  neither 
in  letter  nor  in  spirit  can  such  requirements 
be  legally  construed  as  having  any  relation 
whatever  to  a  copartnership  hiring  transmis- 
sion by  rail  of  its  own  messengers  and  of 
money  and  special  packages,  having  no  other 
connection  with  any  railroad,  and  as  destitute 
of  right  or  powM*  to  control  any  railroad  or  its 
doings  as  a  spectator  on  the  shore  is  destitute 
of  commandment  ovw  the  tides. 

Possessed  of  no  such  schedules,  or  of  infor- 
mation enabling  it  to  make  them;  having  no 
such  rates,  fares  or  charges;  in  possession  or 
management  of  no  raikoad  or  train;  having  no 
such  * 'places  upon  its  railroad"  or  upon  any 
railroad  or  highway;  being  naked  of  faculty  to 
classify  freight  upon  any  railroad,  or  to  med- 
dle with  terminal  charges;  a  mere  passenger 
or  visitor  in  any  railroad  depot,  and  having  no 
such  thing  of  its  own  the  express  company 
would  seem  to  be,  if  any  individual  firm  or 
association  can  be,  a  person  to  or  of  whom 
Mich  mandates  do  not  and  cannot  speak. 

Manifestly,  the  schedules  required  are  the 
schedules  of  the  railroad — not  the  schedules 
of  anybody  else— especially  not  of  the  custom- 
ers of  the  road. 

Manifestly,  too,  the  schedules  are  not  to  be 
^  dual,  diverse  or  various,  but  the  schedules, — 
'  the  only  ones,  the  authentic  exhibit  of  tlie  pre- 
scribed items,  as  a  time  table  is  such  an  exhib- 
it, however  many  copies  of  it  may  be  issued  or 
posted  up. 

It  is  expressly  declared  that  the  rates,  fares 
and  charges  established  and  published  by  the 
required  schedule,  shall  be  absolutely  the 
whole  compensation  demanded  or  received 
'*for  the  transportation  of  passengers  or  prop- 
erty, or  for  anv  service  in  connection  here- 
with." t\aX  this  dees  not  and  cannot  include 
or  admit  any  charges  lor  services  done  off  the 
line  or  road  is  certain;  and  thus  the  schedule 
exacted  and  prescribed  is  one  en^hich  there  is 
no  place  for  60  per  cent  of  the  actual  business 
and  transactions  of  the  express  company. 

Indeed,  it  is  not  too  much  to  say  that  if  sec- 
tion 6  applies  to  the  express  company  it  lays 
tlie  express  business  under  a  ban,  and  virtual- 
ly i>rohibits  and  destroys  it.  It  does  so  l^  con- 
fining the  rates  and  diargea,to  be  paid  exclu- 
sively to  railroad  transportation,  and  then 
posiUvely  prohibiting,  and,  in  connection  with 
subsequent  sections,  punishing  all  other 
charges  "for  any  service  in  connection"  with 
the  i^perty  transported.    This,  of  course,  is 


tantamount  of  saying  that  it  shall  be  unlawful 
to  charge  for  gathering  parcels  beforehand,  or 
deliveruig  them  at  the  scattered  places  beyond 
the  railroad  terminus  to  which  they  are  ad- 
dressed, or  for  any  of  the  numberless  varieties 
of  other  services  incident  to  the  business. 

No  such  chance  medley  of  incongruities  can 
be  imputed  to  this  provision.  It  is  relieved  of 
all  challenge  of  its  intelligence  and  foresight 
by  being  left  to  operate  upon  those  whom  its 
requirements  fit,  and  to  whom  they  were 
adapted. 

In  most  of  the  subsequent  sections  are  found 
persuasive  indications  that  express  companies 
are  utter  strangers  to  the  object  and  purpose  of 
the  Act.  Section  7  relates  to  matters  wholly 
within  the  province  of  railroad  corporations, 
and  wholly  beyond  and  alien  to  the  province 
of  express  companies. 

Other  sections  contain  regulations  touching 
reports  to  be  made  relative,  among  other 
things,  to  *'  franchises; "  others  authorize  pre- 
scribing for  the  carriers  intended  **  a  uniform 
system  of  accounts,  and  the  manner  in  which 
such  accounts  shall  be  kept."  These  and  vari- 
ous other  provisions  consist  with  the  idea  that 
they  relate  to  railroads — so  understood  they  are 
reasonable;  but  stretched  to  cover  express  com- 
panies, they  become  impracticable  and  irra- 
tional. 

From  all  this,  and  much  else  that  might  be 
added,  the  conclusion  appears  irresistible  that 
the  object  as  well  as  the  meaning  of  the  Law  Is 
to  visit  t^ose  primarily  engaged  in  transporta* 
tion  of  persons  and  property;  and  that  it  is  not 
intended,  after  "  regulating "  them,  to  reach 
beyond  and  regulate  their  customers  and  em- 
ployers. 

Any  other  theory  affords  no  test  or  limit  to 
the  scope  or  measure  of  the  Law^s  operation. 
If  it  extends  to  employers  of  railroad  corpora- 
tions, does  it  not  encompass  all  such  empl(^- 
ers?  If  not  all,  how  many,  and  what  kind  and 
classes  of  employers  does  it  reach?  What  is  the 
criterion  of  its  province  in  this  regard? 

Those  described  in  the  Act  are  corporations 
created  or  authorized  by  positive  law — they 
have  been  endowed  with  the  power  to  exercise 
the  right  of  eminent  domain,  the  right  to  exact 
tolls,  and  the  like.  Without  these  grants  and 
franchises,  they  could  not  legally  build  or 
operate  their  highways,  or  demand  compensa- 
tion for  their  use. 

Not  so  the  express  company. 

It  is  an  individual,  or  association  of  individ- 
uals. Each  const! tutent  has,  and  all  the  con- 
stituents have,  the  right,  inherent  in  every  unit 
of  society  under  our  institutions,  to  select  and 
pursue  his  or  their  occupation,  provided  It  be 
lawful,  at  pleasure. 

The  express  company,  as  may  a^in  be  re- 
peated, is  not  created  by  law.  It  receives 
nothing  from  the  State,  it  neither  owns  nor 
operates  a  highway.  It  is  not ;  sustained  by 
statutory  toll,  or  empowered  to  take  toll  Its 
existence  depends  on  contracts  with  others, 
and  its  compensation  depends  on  contracts, 
and  not  as  in  the  case  of  railroads  on  charter 
right  to  fix  and  exact  compensation. 

Regulating  corporate  tolls  is  res ulating  the 
exercise  of  corporate  power,  against  which, 
unless  so  regulated,  the  public  is  Itelpless. 

Regulating  express  charges  is  regulating  a 
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portatloii  b^  railroad,  and  water  routes  In  oon* 
nection  or  in  competition  with  said  railroada. 
of  freights  and  passengers  between  the  several 
States,  with  authority  to  sit  during  the  reoess 
of  Congress,  and  with  power  to  summon  wit- 
nesses and  to  do  whatever  is  necessary  for  a 
full  examination  of  the  subject,  and  report  to 
the  Senate  on  or  before  the  second  Mondaj  of 
December  next" 

In  the  resolution  the  methods  of  transporta- 
tion to  be  investigated  are  clearly  stated  as 
those  by  railroad  and  water  routes  in  connec- 
tion or  in  competition  with  said  railroads,  and 
all  other  methods  are  necessarily  excluded.  The 
subjects  of  transportation  are  aisoequallyclear- 
It  stated  as  '  *f  reights  and  passengers'*  between 
the  several  States.  At  that  time  and  from  the 
commencement  of  railroad  transportation  un- 
til now,  there  have  at  all  times  been  four  sepa- 
rate and  distinct  kinds  of  traffic  over  all  the 
railroads  and  water  routes  of  the  United  States, 
each  equallv  well  known  to  the  whole  public, 
and  each  or  itself  technically,  individually 
and  specifically  recognized  as  a  specialty  by 
the  public,  and  by  numerous  Acts  of  legisla- 
tion as  paiuenger,  freight,  express  and  mail 
traffic.  Mo  words  in  the  English  language  are 
better  defined  than  these;  and  the  mere  mention 
of  dther  of  them  in  legislative  enactments  has 
been  deemed  sufficient  for  public  comprehen- 
sion and  Judicial  recognition. 

Under  this  resolution  the  committee  caused 
to  be  prepared,  and  addressed  In  immense 
numbers  to  all  parties  supposed  by  them  to  be 
interested  in  the  scope  of  the  investigation,  a 
series  of  questions,  so  as  to  direct  attention  to 
the  salient  points  under  inquiry,  a  copv  of 
which  will  be  found  at  pages  2  and  8  of  the 
report  of  the  committee.  Testimony  (report 
46.  part  9)»  submitted  to  the  Senate  January 
18,  1886,  such  report  containing  over  1,400  oc- 
tavo pages  of  printed  testimony.  The  forego- 
ing report  of  testimony  accompanied  the  re- 
port proper  of  the  committee.  Report  (46,  part 
1),  submitted  at  the  same  Ume.  and  containing 
nearlT  )00  printed  octavo  pages. 

It  does  not  appear  from  the  reports  of  the 
eommlttee  that  a  single  series  of  such  ques- 
tions was  sent  to  an  officer  of  any  express 
company,  or  that  the  thought  was  entertained 
by  the  committee,  that  the  business  of  such 
companies  was  within  the  scope  of  Its  Inquiry. 
Hundreds  of  railroad  men  and  shippers  of 
freight  were  examined  as  to  every  possible 
subject  of  investigation  respecting  the  organi- 
tation,  capital laulon.  and  construction  of  rail- 
roads; concerning  passenger  and  freight  trains; 
concerning  the  connection  and  competition  of 
railroad  and  water  routes,  and  or  railroads 
with  each  other;  concerning  every  department 
of  such  competition  In  grain,  cattle,  manufact- 
ures, merchandise,  minerals,  etc ;  concerning 
discriminations  In  rates,  pools,  long  and  short 
haul,  rebates,  commissions,  the  car  load  unit, 
etc.,  etc,  but  In  the  whole  range  of  Inquiry, 
and  In  the  whole  mass  of  tesumony,  not  a 
complaint  Is  made  respecting  the  express  traf- 
fic, not  an  Inquiry  Is  predicted  upon  It.  and 
tbeattentiooof  DO  witness  is  directed  to  It  In 
the  whole  report  of  the  oommittee,  both  parts 
1  and  S,  the  very  name  Is  not  mentioned,  liut 
the  undivided  attention  of  complainants,  com- 


months,  and  at  sittings  held  at  man  j  dliVereot 
commercial  centers,  embracing  the  principal 
offices  of  all  the  Express  Companlea.  waa  en- 
tirely confined  to  what  was  technically  and 
legally  known  as  the  freight  and  pa—cngui 
business  of  the  railroads  and  water  lootaa  aa 
conducted  by  railroad  and  water  route  compa- 
nies. 

See  specially  the  report  of  the  committee^ 
part  1,  pp.  2  and  8.  under  heada  '*  Plan  of 
Work  Adopted,"  and  **  Importance  of  the 
Question,"  and  a  further  cunory  gUnce  over 
the  first  sixteen  pages  of  the  report  will  show 
tliat  railroads,  as  the  method,  iod  the  pasaen- 

St  and  freight  transportation  by  ndlroada,  as 
e  subject  nutter  of  inquiry,  were  the  sole 
matters  intended  to  be  embraced  In  their  re- 
port, as  they  finally  became  the  aole  anblects 
of  the  Law  under  conslderatloiL    Of  the  nan- 
dreds  of  parties  called  before  the  commlttae. 
or  from  whom  Information  was  son^t  by  the 
committee,  all  are  of  two  dassea:    either  1. 
persons  connected  with  and  repreaentlng  the 
railroad  companies,  and  directing  and  oontml- 
ling  the  transportation  of  the  roads.  In  other 
words  the  railroad  companies  themaelvea,  anh- 
sequently  in  the  Interstate  Oommeroe  Act, 
designated  as  "Common  Carriers  by  Railroad;^ 
or  8,  shippers  by  railroad  of  freiffhta  aa  ffeaer- 
ally  ana  technically  understood  in  faUfoad 
business. 

The  relation  of  the  National  Bxpreas  Com- 
pany being  to  the  railroad  oompanj  aiaiply 
that  of  a  forwarder  as  to  the  proper^  in  its 
charge,  and  of  a  passenger  as  to  the  meseei- 
ger  havinc  such  property  personally  In  cbarfS, 
and  it  having  no  interest  as  a  shipper  in  tae 
question  of  transportation  of  freight,  and  no 
relation  to  the  railroad  as  aoommon  carrier  by 
It,  it  stood  entirely  outside  the  investigation, 
and  neither  advice  nor  informatloQ  as  to  ita 
orgaoisation  or  business  wss  sought  by  the 
committee  nor  volunteered  by  it. 

The  debates  in  Congress  during  the  pendee- 

2  of  the  bill  presented  by  the  oommittse 
rough  the  various  stages  of  Its  pi  ogress,  to 
iu  final  'passage,  are  entirely  oooflned  to  the 
matters  embraced  in  the  report  of  the  oooi- 
mittee. 

Nothing  can  be  clearer,  therefore,  than  that 
there  were  in  oontemplatioa  of  Uie  Interstate 
Commerce  Act  these  three  things,  and  these 
only:  1.  transportation  of  passengm  and  rail- 
road freights,  as  a  subject  matter:  9,  transpor- 
tation by  railroad,  as  a  mrthod;  8,  transporta- 
tion of  such  passengers  and  railroad  frmghts 
by  a  railroad  company,  as  the  "conunoa  oamer 
by  railroad"  upon  which,  as  a  person,  the  Act 
was  to  become  operative 

AoMd.  The  ''express  bosineas"  traasaeted 
by  the  National  Express  Company  is  not,  la 
fact,  embraced  within  the  provislooa  of  the 
*' Interstate  Commerce  Act*^ 

The  Law,  while  covering  the  same  snbjeeta 
of  transporutlon  only  as  theoriglnal  resolotloo. 
to  wit:  passenger  and  frelcht  traffic  ^  ^  ^^^ 
atioo  of  the  cmginal  rssolation,  inasmooh  as 
the  methods  are  confined  in  the  Law  to  nO* 
roads,  or  partly  railroad  and  partly  water, 
when  both  are  used  under  a  onmmon  control, 
etc :  and  exclusively  watar  Uaes  and  all  othy 
methods  of  transportation  are  excluded  from 
the  operation  of  the  Law,  and  the  weed  pr^p- 
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€7^  is  occasionally  used  interchangeably  witli 
ibe  "word  frmghi,  which  latter  word  was  used 
in  the  original  resolution,  and  exclusively 
throu^l^out  the  whole  course  of  the  investiga- 
tion <>i  the  committee.  In  other  words,  water 
lloes,  bridges  and  ferries  connected  with  rail- 
roada»  are  considered  by  the  Law  as  embraced 
in  thiun,  and  the  term  "  railroad"  is  made  to 
cover  the  whole  method  of  transportation  em- 
braced in  the  Law. 

As  the  term  "  railroad,"  as  defined  by  the 
Law,  is  made  to  cover  the  whole  method  of 
iranapOTtadon  affected  by  it,  so  but  one  class 
of  common  carrier,  is  embraced  in  the  entire 
Law,  and  that  a  common  carrier  to  which  ev- 
^ry  proTiaon  of  the  Law  applies.  There  is 
nowhere  anv  discrimination  that  certain  pro- 
visions shall  apply  to  one  class  and  others  to 
another,  but  In  every  section  of  the  Act  is 
treated  as  an  entirety. 

Section  2  reads  '  *  That  if  any  common  car- 
rier subject  to  the  provisions  of  this  Act" 

Sec.  8.  "That  it  shall  be  unlawful  for  any 
•common  carrier  subject  to  the  provisions  of 
this  Act" 
Sec.  4.  Same  as  section  8. 
Sec.  5.  Same  as  section  8. 
Sec  6.  "That  every  common  carrier  subject 
to  the  provisions  of  this  Act" 

Sec.  7.  ''That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of 
thkAct" 

Sec.  8.  "That  in  case  any  common  carrier 
subject  to  the  provisions  of  this  Act." 

Sec  0.  "That  any  person  or  persons  claim- 
ins  to  be  damaged  by  any  common  carrier, 
s^ject  to  the  provisions  of  this  Act" 
Sec  10.  Same  as  section  6. 
These  are  all  the  sections  of  the  Act  which 
are  at  all  declaratorv,  or  mandatory,  or  pro- 
hibitive, except  possibly  section  16,  which  also 
begins:  "That  whenever  any  common  currier, 
SB  defined  in  and  subject  to  the  provisions  of 
this  Act,  shall  violate  or  refuse  or  neglect  to 
obey,"  etc.,  and  they  all  relate  to  the  same  one 
class  of  common  carrier  subject  to  the  Act  as 
anenthrety. 

Now  section  1  defines  exactly  what  this  com- 
mon carrier  is,  and  is  as  follows: 

'*The  provisions  of  this  Act  (that  is,  all  of 
its  provinons)  shall  apply  to  any  common  car- 
rier or  carriers  engaged  in  the  transportation  of 
peraons  or  proper^  whoUv  by  railroad  or  part- 
ly by  ratlroBkd  and  partly  by  water,  when  both 
are  used  under  a  common  control,  manage- 
ment, or  arrangement  for  a  continuous  car- 
riage or  shipment,"  etc. 

Were  there  any  doubt  that  the  words  "  con- 
trol, management  or  arrangement"  refer  to  the 
railroad  and  water  lines  themselves  as  a  method 
of  transportation,  it  is  entirely  set  at  rest  by 
the  defini^n  of  the  word  "  railroad,"  as  used 
in  tiie  last  paragraph  but  one  of  the  section,  as 
follows:  The  term  "  railroad."  as  used  in  this 
Act,  shall  include  all  bridges  and  ferries  used 
or  operated  in  connection  with  any  railroad, 
and  also  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  oper- 
ated under  a  contract,  agreement  or  lease. 

As  thus  dcflfined,  the  section  reads:  "The 
provisions  of  this  Act  shall  apply  to  any  com- 
mon carrier  or  carriers  engaged  in  the  trans- 
portation of  persons  or  property,  ♦  ♦  ♦  by 
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railroad,  ♦  ♦  ♦  in  use  by  any  corporation  op- 
erating a  railroad,  whether  owned  or  operate 
under  a  contract,  agreement,  or  lease." 

This  definition  is  neither  an  enlargement  nor 
restriction,  nor  even  a  definition  of  the  term 
"railroad"  as  used  in  the  opening  paragraph 
of  this  section,  so  far  as  the  method  of  trans- 

gortation  "by  railroad"  is  concerned.  It  is, 
owever,  as  all  the  subsequent  sections  of  the 
Act  show  it  to  be,  a  complete  definition  of  the 
terms  "common  carrier  by  railroad."  That 
common  carrier  is  to  be  a  common  carrier  "by 
a  railroad  in  use  by  a  corporation  operating  a 
railroad."  The  preposition  "by"  in  this  con- 
nection,isnotsynonymous  with"on,"or  "over," 
but  with  "through  the  control  of."  The  rail- 
road company  making  use  of  the  road  of  an- 
other as  a  mere  shipper,  to  continue  or  com- 
plete its  transportation,  or  even  making  use  of 
It  under  an  arrangement  for  a  continuous  car- 
riage with  agreed  division  of  charges,  would 
not  become  liable  under  the  Act  for  any  act  of 
omission  or  ooQ^vnission  on  a  railroad,  over 
which  it  hired  or  arranged  for  transportation, 
although  as  between  itself  and  the  forwarder 
by  it,  Uie  relation  of  common  carrier  would 
continue  from  point  of  receipt  to  point  of  des- 
tination of  property.  It  is  not  the  making  use 
of  a  railroad,  but  the  having  it  in  use,  that 
creates  the  liability.  To  such  "common  car- 
rier" ownine  or  operating  a  railroad  all  of  the 
sections  of  Uie  Law  are  applicable,  and  to  no 
other.  Nor  can  they  be  made  applicable  as  an 
entirety  to  any  other. 

The  National  Express  Company  is  not  a  cor- 
poration. It  is  a  simple  partnership  with  un- 
limited liability  of  each  of  its  members  for  afl 
of  its  obligations;  with  no  rights  to  a  common 
seal;  existing  purely  under  the  rights  recog- 
nized by  the  common  law  and  without  statutory 
authority,  and  having  no  rights  under  statute 
law  different  from  those  possessed  by  all  part- 
nerships, except  such  as  are  given  by  the  laws 
of  the  State  of  New  York  from  considerations 
of  public  policy  alike  to  all  partnerships  hav- 
ing seven  or  more  members.  It  neither  owns 
nor  operates  any  railroad.  As  between  itself 
and  any  railroad  doing  business  with  it,  it  is  a 
mere  shipper  like  the  general  public,  and  the 
railroad  company  is  the  common  carrier.  As 
between  it  and  its  patrons  the  Law  justly  im- 
poses upon  it  the  liabilities  of  a  common  car- 
rier; but  in  no  sense  in  which  passengers  and 
freight  are  considered  in  the  Interstate  Com- 
merce Law,  it  is  neither  a  common  carrier  of 
passengers  nor  freight.  While  it  carries  no  pas- 
sengers as  such,  its  business  is  wholly  done 
(when  done  at  all  upon  a  railroad)  upon  pas- 
sengertrains,  and  while  transporting  freight  in 
a  limited  sense,  as  a  portion  of  its  JSusiness  by 
whatever  instrumentalities  it  can  command 
which  will  furnish  the  greatest  dispatch,  it  does 
no  business  by  freight  trains. 

The  business  of  this  Company,  as  defined  in 
its  articles  of  association  ready  to  be  produced 
as  the  Commission  may  require,  embraced  the 
various  objects,  affairs,  business  and  under- 
takings of  a  general  express  business,  includ- 
ing the  purchasing,  receiving,  selline,  insuring 
and  forwarding  on  commission  and  for  hire 
and  otherwise  of  monev,  bullion,eold  and  silver 
coin,  bank  bills,  drafts,  bills  of  exchange  or 
other  property,  things  or  freight  not  by  law 
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jCtiTs  is  only  about  20,000  to  28,000  lbs. ,  or  only 
about  one  half  of  that  of  the  other  cars. 

The  fresh  meat  shipments  require  special 
despatch,  while  the  cured  meats  can  be  trans- 
ported as  ordinary  freight,  and  when  unload- 
ed the  refrigerator  cars  have  to  be  returned 
promptly,  and  frequtsatly  without  return  load. 

The  refrigerator  cars  in  which  the  fresh 
meat  is  earned  belong  to  the  petitioners  and 
other  shippers;  and  for  their  use  the  Railroad 
Compaay  pays  ttiree  fourths  of  one  cent  per 
mile  run,  which  rate  is  onerous  and  burdensome 
on  the  Rattroad  (Company,  and  is  very  profit- 
able to  the  owner  of  the  car.     * 

The  Railroad  Company  is  a  common  carrier, 
Dot  only  of  the  contents  of  the  car,  the  value 
of  which  per  pound  is  in  excess  of  that  of  meat 
provisions  per  pound,  but  also  of  the  car, 
which  is  worth  twice  as  much  as  an  ordinary 
freight  car.  The  Railroad  Company's  risk  as 
a  common  carrier  is,  therefore,  much  greater 
on  this  class  of  shipments,  and  the  release  re- 
ferred to  in  the  petition  relieves  the  Railroad 
Company  only  from  responsibility  for  the  re- 
frigeration of  the  contents  of  the  car. 

6.  Respondent  neither  admits  nor  denies  the 
correctness  of  the  tables  contained  in  para- 
graph 7  of  the  petition,  showing  the  rates 
charged  on  southern  and  southeastern  roads; 
but  leaves  the  petitioners  to  proof  of  their  cor 
rectness,  if  the  facts  therein  contained  are 
deemed  material.  The  respondent,  however, 
denies  that  the  rates  charged  by  those  roads 
have  any  bearing  upon  the  question  at  issue, 
or  that  thej  can  be  considered  in  deciding  the 
question  whether  the  rate  charged  by  the  re- 
spondent from  Chicago  to  Baltimore  is  a  just 
and  reasonable  rate. 

Respondent  denies  the  correctness  of  the  in- 
ference sought  to  be  drawn  by  the  petitioners 
from  the  rate  of  sixty  cents  per  100  pounds  on 
dressed  hogs  in  common  cars  established  by 
special  Joint  tariflT  No.  50  issued  February  1, 
1887.  That  rate  was  established  as  a  just  and 
reasonable  one,  in  view  of  the  fact  that  the 
capacity  of  a  common  car  loaded  with  dressed 
iMifs  is  only  about  20,000  pounds.  When,  how- 
jever,  after  that  rate  was  established  it  beceune 
BeesJwary  to  fix  a  rate  for  dressed  hogs  in  re- 
frigerator cars,  it  was  thought  unjust  to  charge 
more  for  dressisd  lioffs  than  the  rate  already  es- 
tablished for  dressed  beef  and  sheep  in  refrig- 
erator cars,  which  was  sixty  five  cents  per  100 
pouBds.  So  far,  therefore,  from  showing  that 
five  cents  per  100  pounds  has  been  estabflshed 
by  the  published  tariffs  as  the  reasonable  ad- 
vance for  transporting  meat  in  refrigerator 
cars,  over  the  rate  for  transporting  the  same 
meat  ia  common  cars,  this  instance  cited  in  the 
petition  shows  rather  that  the  rate  of  sixty-five 
cents  per  100  pounds  on  dressed  beef,  sheep 
and  hogs  in  refrigerator  cars  is  too  low,  in  com- 
parison with  the  rates  charged  on  other  meat 
products,  fresh  and  cured. 

6.  The  respondent  denies  the  existence  of 
any  such  practice  as  that  stated  and  alleged  in 
paragraph  8  of  the  petition;  and  denies  any 
knowledge  that  the  shipments  therein  alleged 
of  meat  provisions  ana  other  products  in  re- 
frigerator cars  at  the  rate  of  thirty  cents  per 
100  pounds  were  ever  made  over  its  railroad; 
ftnd  the  respondent  states,  upon  information 
Mad  belief,  tliat  If  such  shipoMDts  were  ever 


made  over  any  railroad  between  Chicago  and 
the  eastern  seaboard,  they  were  made  as  m  spe- 
cial and  exceptional  accommodation  to  the 
petitioners,  in  order  that  their  refrigerator  cars 
might  not  lie  idle. 

This  respondeat  again  denies  that  it  has  erer 
carried  any  shipment  of  dr^sed  meat,  sheep 
and  hogs  ^r  the  petitioners  between  the  dtr 
of  Chicago,  or  the  Union  Stock  Yards,  aai 
the  City  of  New  York. 

7.  The  respondent  denies  that  the  preseat 
rates  demanded  by  it  for  the  transportation  of 
dressed  beef,  sheep  and  hogs,  subject  that  par- 
ticular description  of  traffic  to  an  unjust  and 
unreasonable  disadvantage,  or  that  any  of  the 
facts  set  forth  in  the  petition  go  to  show  the 
existence  of  any  such  unjust  ana  unreasonable 
disadvantage.  There  is  no  competitive  rela- 
tion between  dressed  beef,  sheep  and  hogs,  and 
meat  provisions;  and  the  market  price  of  the 
petitioners'  dressed  beef,  sheep  and  hogs  is  In 
no  way  affected  by  the  transportation  rate  on 
meat  provisions.  So  far  from  the  traffic  of  the 
petitioners  suffering  from  an  unjust  and  un- 
reasonable disadvantage,  respondent  states 
that,  although,  as  is  shown  by  the  table  is 
paragraph  4  of  the  petitioa,  the  transportation 
charge  on  dressed  beef,  sheep  and  hogs  has 
frequently,  for  months  at  a  time,  been  mnoh 
lower  than  the  present  rate;  yet  at  no  time  ban 
any  corresponding  reduction  been  Made  to 
the  price  of  their  dressed  beef,  sheep  and  hoga 
to  the  consumer  or  retail  dealer  on  account  of 
such  reduction  in  the  transportation  charge. 

On  the  contrary,  the  transportation  duirge 
has  not,  and  does  not,  affect  the  market  price 
of  those  articles,  as  it  certainly  would  do  If  It 
were,  as  the  petitioners  allege,  an  unjust  and 
oppressive  charge. 

Wherefore,  respondent  prays  that  the  peti- 
tion in  this  matter  be  dismissed. 

The  Baltimore  St  Ohio  Railroad  Company, 
by 

^    Samuel  Spencer,  Yioe  President. 
John  K.  Cowen, 

Counsel  for  respondent.  Baltimore  &  Ohio 
Central  Building,  Baltimore,  Maryland. 

State  of  Maryland,  ) 

County  of  Garrett      )  *"• 

Samuel  Spencer,  beingduly  sworn,  en  oath 
says  that  he  is  the  YicePresident  of  the  Bald- 
more  Sb  Ohio  Railroad  Company,  the  above 
named  respondent;  that  he  has  read  the  fore- 
going answer  and  knows  the  contents  thereof, 
and  Uiat  the  same  are  true. 

Subscribed  and  sworn  to  before  me  this  fifth 
day  of  July,  A.  D.  1887, 

Emil  F.  Droege. 

Justice  of  the  Peace  of  the  State  of  Mary- 
land, in  and  for  Garrett  County. 

State  of  Maryland.  Garrett  County,  to  wit: 

I,  £.  Z.  Tower,Clerk  of  the  Circuil 
Court  for  (Barrett  County,  the  sane 
being  a  court  of  law  ana  of  record, 
do  hereby  certify  that  Emil  F. 
Droege.  Esquire,  before  whom  the 
aforegoing  affidavit  was  made,  and 
who  has  thereto  subscribed  his 
name,  was  at  the  thne  of  so  doing  a 
[Seal]  justice  of  the  peace  in  and  for  the 
County  and  Slate  aforesaid,  duly 
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road  companj,  and  using  language  embracing 
the  passenger  and  freight  business  of  a  rail- 
road, solely  applicable  to  such  company,  can 
by   legal  intendment  be  held  to  embrace  an 
independent  express  company  which  is  a  mere 
forwarder  over  such  road  (and  whose  business 
ii  neither  passenger  nor  freight)  and  to  require 
a  compliance  also  with  this  section  by  such 
express  company;  let  us  hold  such  claim  up  to 
the  light  of  the  next  paragraph  of  section  6, 
aa  follows: 

'*The  schedules  printed  as  aforesaid  by  any 
such  common  carrier  shall  plainly  state  the 
places  upon  its  railroad,  between  which  prop- 
erty and  passengers  will  be  carried,  and  shall 
contain  the  classification  of  freight  in  force 
upon  such  railroad:  and  shall  also  state  sepa- 
rately the  terminal  charges,  and  any  rules  or 
regulations  which  in  any  wise  change,  affect  or 
determine  any  part  of  the  aggregate  of  such 
aforesaid  rates,  and  fares  and  charges."  Every 
IMrticular  of  this  paragraph  is  precisely  and 
technically  applicable  to  a  railroad  company. 

The  whole  section,  including  these  two  par- 
agraphs, is  to  be  construed  as  one;  and  all  the 
requirements  therein  contained  must  by  the 
prindples  of  law  governing  penal  statutes  be 
compiled  w  ith  in  every  particular  by  every  party 
lij^le  at  all  under  it.  If  the  express  company 
is  Uable  at  all,  it  is  to  comply  with  all  the  re- 
quirements which  a  strict  construction  re- 
quires of  the  railroad  company  in  addition  to 
any  which  may  be  attributed  to  it  by  any  lib- 
eiality  of  construction.  Whatever  schedule  is 
required  upon  any  railroad  must  be  the  same 
schedule  by  whomsoever  furnished,  as  every 
common  carrier,  subject  to  the  provisions  of 
the  Act,  is  to  furnish  the  same.  If  the  rail- 
road company  doing  business  by  anyroad  and 
the  express  company  upon  it  are  each  to  fur- 
nish schedules,  they  must,  necessarily,  be  du- 
plicated in  eveiT  particular  and  under  the 
same  provision  of  the  Law. 

It  is  impossible  to  see  how  any  one  of  these 
requirements  can  be  complied  with,  in  the  let- 
ter of  the  Law,  by  the  National  Express  Com- 
pany or  by  any  other  shipper  over  the  lines  of 
a  nulroad.  It  can  only  be  done  by  that  com- 
mon carrier  which  the  railroad  itself  represents. 
Every  part  of  the  section  is  clear,  direct,  and 
technical,  as  applied  to  a  railroad  company 
doing  business  as  a  common  carrier  by  its  rail- 
road and  is  exhausted  by  such  application,  and 
no  liberality  of  construction  (were  liberality 
allowed  in  the  construction  of  a  penal  statute) 
could  be  broad  enough  to  embrace  any  common 
carrier  disconnected  from  the  operating  of  the 
railroad  itself. 

4.  But  the  National  Express  Company  trans- 
acts business  over  many  lines  of  railroad 
operated  by  separate  railroad  companies  and 
its  charge  is  but  a  single  charge,  including  col; 
lecUng,  transportation,  expense  of  accompany- 
ing messenger,  delivering,  and  all  the  incident- 
al charges  attending  such  service  from  any 
point  upon  all  these  continuous  lines  to  any 
other  point,  flow  are  the  requirements  of 
section  6  to  be  applied  in  common  to  these 
separate  railroad  companies  and  to  the  express 
company  ? 

5.  The  same  objections  heretofore  made  to 
the  application  to  the  National  Express  Com- 
pany, of  the  first   two  paragraphs   of  sec- 
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tion  6  apply  to  all  the  other  provisions  of  that 
section  and  also  to  sections  7,  8  and  9  and  in 
fact  to  all  provisions  of  the  Act  where  the  Na- 
tional Express  Company  can  by  any  implica- 
tion be  held  liable  in  common  witn  any  rail- 
road company  over  whose  road  its  business  is 
conducted,  for  any  act  of  omission  of  commis- 
sion applicable  to  such  railroad. 

6.  Any  attempt  therefore  to  make  section  & 
of  the  Act  applicable  to  the  National  Express 
Company,  must  be  through  a  construction  by 
the  Commission  by  which  they  shall  seek  to 
require  from  the  Express  Company  so  far  as  in 
their  judgment  the  nature  of  its  business  will 
permit  a  schedule  conforming  as  nearly  as 
practicable  in  principle  to  that  required  by  the 
section  from  the  railroad  company,  but  such 
breadth  of  construction  would  be  practical 
legislation,  even  as  applied  to  a  civil  statute 
and  certainlv  will  not  be  entertained  in  the  ap- 
plication of  a  penal  statute.  The  National 
Express  Company  must  comply  with  the  pro- 
visions of  the  section  and  witn  each  anfi  all  of 
them  under  a  strict  construction  or  not  at  all. 

Fourth.  The  preparation  of  a  tariff  or  sched-^ 
ule  (such  as  contemplated  by  section  6  in  its* 
application  to  railroad  companies),  defining 
the  charges  for  railroad  transportation  as  be- 
tween the  National  Express  Company  and  it» 
customers,  as  to  whom  alone  the  Express  Com- 
pany  has  any  relation  as  common  carrier,  is  an 
impossibility.  Transportation  on  railroads  or 
otherwise  is  but  an  incident  in  the  business  of 
the  National  Ex  press  Company.  The  paym'en  t 
to  the  railroad  company  is  in  gross  for  the  en- 
tire business  of  the  Express  Company  over  its^ 
road,  and  is  easy  of  calculation  as  between 
them,  but  it  is  impossible  of  distribution  to  the 
individual  customers  of  the  Express  Company 
throughout  the  diversified  business,  as  to  some 
of  which  the  charge  for  service  is  principally 
on  account  of  transportation,  on  others  prin^ 
cipally  on  account  of  value,  on  others  pnnci- 
pally  for  commission,  on  others  charges  for 
collection,  etc.  In  fact  the  National  Express 
Company  has  nothing  to  do  with  the  transpor- 
tation oi:  passengers  nor  freight.  The  messeu' 
gers  of  the  company  bear  am>ut  the  same  rela- 
tion to  the  passenger  business  of  the  railroad, 
both  as  to  number  and  classification  as  passen- 

?;ers,  that  the  property  carried  by  it  does  to  the 
reight  business  as  to  volume  and  to  its  classifi- 
cation as  freight  The  messengers  are  not  in 
the  sense  of  the  Law  passengers,  nor  the  pack- 
ages, valuables,  collections,  and  the  various 
matters  of  brokerage  and  commission  In  their 
charge,  freight 

If  Henry  Wells  traveling  from  Albany  to 
Detroit  in  the  inception  of  the  express  busi- 
ness, with  a  valise  in  his  personal  care,  con- 
taining the  entire  express  business  of  his  day 
between  these  localities,  was  a  common  carrier 
of  passengers  and  freight  by  railroad  or  by 
steamboat,  or  by  stage,  whatever  conveyance 
he  may  have  availed  himself  of,  then  it 
may  be  claimed  that  the  express  company 
which  is  the  outgrowth  from  him  is  in  the 
same  sense  such  common  carrier.  The  busi- 
ness in  its  nature  and  essence  remains  un- 
changed. The  same  elements  enter  into  the 
charge  for  service  now  as  then.  It  is  the  per- 
sonalcare,  the  despatch  necessary  in  matters  of 
banking  and  business  generally,  the  valuable 
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Eetltionera  as  shall,  in  the  estimation  of  your 
onorable  body,  be  deemed  proper. 
And  your  petitioners  will  ever  pray,  etc., 

(8lgned)Nat.  W.  Howell,  C.  B.  Wood, 

BL  A.  Pooler.       Chas.  M.  Thompson, 
A.  T.  Moshier. 
State  of  New  York,  I 
County  of  Orange.    )    ' 

Nathaniel  W.  Howell,  Hiram  A.  Pooler, 
Cornelius  B.  Wood,  Charles  M.  Thompson 
and  A.  T.  Moshier  of  said  county  being  sworn 
say,  and  each  for  himself  savs,  that  they  have 
read  the  foregoing  petition,  that  the  facts  there- 
in stated  of  their  own  knowledge  are  true,  and 
that  the  facts  therein  stated  to  be  alleged  on 
information  and  belief  they  believe  to  be  true. 
rSigned)  Charles  L.  Mead,  Notary  Publia 
[ua] 

Sworn  to  before  me,  this 
19th  day  of  April,  1887. 

Akswxr  of  Nbw  Tork.  Lakb  Eris  & 
Wkstern  R.  R  Co. 

The  New  Tork.  Lake  Erie  A  Western  Raif* 
road  Company,  for  an  answer  to  the  complaint 
in  the  aoove  entitled  matter,  respectfully 
shows: 

Ii%rit:  It  admits  that  it  is  a  duly  incorporated 
railroad  company,  whose  lines  of  railroad  ex- 
tend into  the  States  of  New  York,  New  Jersey 
and  Pennsylvania,  and  that  about  fifty  miles 
of  the  main  stem  thereof  are  in  the  Coimty  of 
Orange,  in  said  State  of  New  York. 

Be^ndi  It  denies  that  all  of  the  petitioners 
herein  transport  daily  over  its  line  large  quan- 
tities of  milk  from  various  points  in  said  county 
to  the  City  of  Jersey  City,  in  the  State  of  New 
Jersey,  as  they  have  alleged  In  their  petition; 
and  upon  information  and  belief  it  also  denies 
that  the  said  petitioners  are  dulv  commissioned 
to  represent  the  farmers  and  mUk  producers  of 
the  said  County  of  Orange,  as  is  further  al- 
leged in  said  petition. 

Third:  The  said  Railroad  Company  denies 
the  allegations  contained  in  the  fourth  para- 
graph of  said  petiiion  to  the  effect  that  the  rate 
charged  by  it  for  transporting  milk  from  points 
in  sdd  county  to  the  said  Citv  of  Jersey  City, 
a  mean  distance  of  about  fifty  miles,  is  un- 
reasonable and  unjust;  but  on  the  contrary  it 
avers  that  said  charges  are  reasonable  and  Just, 
as  will  fully  appear  from  the  facts  hereinafter 
stated. 

Fourihi  And  it  also  denies  that  said  charges 
are  unreasonable  and  unjustas  isallesed  In  the 
fifth  paragraph  of  said  petition;  and  it  further 
avers  that  the  reasons  stated  by  the  petitioners 
in  support  of  their  allegations  are  not  in  accord- 
ance with  the  facts,  because  it  avers  that  the 
rate  which  the  said  Company  charges  is  not 
85  per  cent  of  the  value  of  said  pn^uct,  but 
on  the  contrary  is  only  thirty- five  cents  per 
can,  of  forty  quaru  each,  which  weigh  about 
100  pounds,  and  that  the  said  charge  of  thirty- 
five  cents  per  can.  as  above  stated,  Includes  the 
expense  or  retumins  the  empty  cans  from 
Jersey  City  to  the  pmnts  from  which  the  milk 
was  snipped,  f»r  which  service  no  additional 
charge  is  made,  although  the  empty  cans  re- 

r^re  the  same  service  in  handling  as  full  cans 
And  said  Company  further  avers  that  it 


does  not  receive  the  five  cents  per  can  ferry 
charges,  as  is  alleged  in  said  petttion. 

It  also  denies  that  it  transports  milk  at  any 
less  rate  for  any  one  person,  company,  firm  or 
corporation,  than  for  another,  or  that  It  sub- 
jects any  particular  person,  company,  firm, 
corporation  or  locality,  to  any  undue  prejudice 
or  aisadvantage  in  any  respect  whatsoever,  or 
that  it  gives  any  special^rate  to  any  shipper  of 
milk. 

Fifthi  And  the  said  Railroad  Company  far- 
ther denies  thai  its  charges  are  tmreasonable 
and  unjust,  and  that  the  continuance  thereof 
by  it  would  be  contrary  to,  and  in  violation  of. 
the  latter  clause  of  section  1  of  the  laterststo 
Commerce  Law,  as  is.  alleged  in  the  sixth 
paragraph  of  the  petition. 

aioBthx  The  said  Railroad  Company  admit* 
that  it  charges  for  transporting  milk  from 
Summit,  in  the  State  of  New  York,  to  Jersey 
City,  in  the  State  of  New  Jersey,  a  distance  of 
about  184  miles,  the  same  rates  that  it  charges 
from  points  in  Orange  County,  New  York,  to 
said  Jersey  City,  New  Jersey,  a  mean  distance 
of  about  fifty  miles.  But  said  Company  avera 
that  Mild  rates  which  it  charges  as  aforesaid 
are  not  unreasonable  and  unjust  for  the  follow- 
ingreasons: 

That  milk  is  a  perishable  commodity,  and 
must  reach  its  market  within  a  few  hours  after 
it  is  made  ready  for  shipment  bv  the  producer; 
that  all  the  miik  carried  on  said  road  is  sold  io 
the  Cities  of  New  York  and  Brooklyn,  and  in 
delivered  by  the  dealers  or  peddlers  to  con- 
sumers in  those  cities  early  in  the  morning,  and 
that  it  must,  therefore,  arrive  at  Jersey  City 
not  later  than  midnight,  so  that  it  may  be 
taken  away  by  the  consignees,  and  distributed 
before  the  early  hour  at  which  it  must  be  de- 
Uvered  to  the  consumer. 

That  in  order  to  insure  the  arrival  of  the  milk 
in  proper  condition,  and  In  time  to  reach  Its 
market,  said  Company  is  obliged  to  nm  two 
trains  each  way  daily,  conosting  of  about 
thirteen  cars  each,  especially  for  the  transport 
tation  of  this  traffic;  that  during  the  winter,  to 

{>revent  the  milk  from  freezing,  said  Company 
s  obliged  to  heat  the  cars  by  stoves,  that  the 
trains  have  to  be  run  at  a  high  rate  of  speed, 
equal  to  that  of  an  ordinary  passenger  train, 
for  which  are  required  cars,  equipped  with 
Miller  platforms  and  Westinghouse  airbrakes, 
and  much  more  expensively  constructed  than 
(he  cars  in  the  ordinary  freight  service;  that 
the  milk  Is  shipped  in  various  Tots  ranging  from 
one  can  to  200  cans,  and  more  frequent  steps 
are  necessary  than  with  other  trains,  interme- 
diate milk  stations  beinff  established  solely  for 
the  accomodation  of  milk  shippers;  that  the 
fast  time  necessary  to  be  made  by  the  trains  In- 
creases the  risk  of  accidents,  and  requires  the 
employment  of  larger  crews  in  order  to  handle 
the  cans,  and  arrange  them   convenient  for 

?[uick  delivery,  and  also  entails  greater  ezpease 
or  fuel  and  maintenance  of  equipment;  that 
the  consignees  of  the  milk  who  take  It  away 
In  wagons  from  Jersey  City,  assemble  there  so 
as  to  meet  the  trains,  about  the  time  <tf  theb 
arrival,  and  are  so  numerous  asd  require  so 
much  room  for  their  accomodation  thai  extra 
men  have  to  be  employed  to  make  the  deliv- 
ery, and  separate  delivery  sheds  and  grounds 
have  to  be  provided  and  mahitalned;  Uwt  the 
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dealers  or  consignees  who  come  for  the  milk  at 
Jtner  City.cross  from  New  York  or  Brooklyn, 
and  ferries  haye  to  be  run  for  several  hours 
daring  the  night  for  their  accomodation,  at 
large  expense,  there  being  durine  those  hours 
Tery  little,  or  noner  other,  busuiess  passing 
from  one  side  of  the  river  to  the  other  and  tfale 
fares  peid  by  Uiendlkmen  being  insufficient  to 
jneet  Uie  cost  of  operatiae  the  ferries. 

That  milk  is  time  freight  and  delay  of  a  few 
hoars  in  axrival,  by  accident,  or  otherwise, 
would  render  the  whole  cargo  comparatively 
worthless,  because  even  if  the  milk  were  not 
spoiled,  the  demand  for  tiie  day  would  have 
passed,  and  that  for  the  next  day  would  be 
met  by  the  following  shipment. 

That  the  trains  coming  in  at  night  have  to  go 
out  early  in  the  followmg  morning  to  carry 
back  to  the  shiiH[)er  the  cans  brought  in  by  the 
trains  on  the  previous  day,  and  returned  empty, 
so  that  he  may  receive  them  before  night,  and 
in  time  to  use  them  on  the  following  day;  that 
it  requires  the  same  number  of  cars  to  return 
the  empty  cans  that  it  does  to  brine  them 
down  loaded,  and  the  equipment  usea  in  the 
milk  tn^ffic  can  therefore  be  used  for  no  other 
purpose,  consequently,  the  return  trip  of  the 
cars  employed  m  suc&  traffic  brings  no  reve- 
nue whatever  to  the  Company  (the  carriage  of 
the  empty  cans  being  included  in  the  charge 
of  thirty-five  cents,  as  already  stated). 

Said  Company  further  shows  and  alleges 
that  having  regard  to  the  cost  and  character 
of  the  service,  and  the  facilities  and  accomo- 
dations afforded,  the  rate  on  milk  is  lower 
comparatively  than  that  made  on  any  other 
elass  of  f  rei|jit. 

SfvetUh:  The  said  Bailroad  Company  further 
avers  that  ever  since  the  establishment  of  Uie 
badness  of  transporting  milk  from  remote 
poiats  to  the  Cities  of  New  York  and  Brook- 
lyn (about  forty  years  ago),  it  has  been  the 
custom  of  all  the  common  carriers  engaged  in 
that  business  to  charge  a  uniform  fixed  rate 
per  quart  or  gallon  for  the  milk  so  transported, 
irrespective  ^together  of  the  length  of  the 
hanl;  and  that  the  same  custom  now  prevails 
among  all  the  common  carriers  engaged  in 
transporting  milk  to  the  Cities  of  New  York 
and  Brooklyn.  This  custom  owes  its  orieln, 
tad  long  continuance,  to  the  fact  that  milK  is 
sold  to  all  consumers  in  the  cities  aforesaid  at 
a  uniform  price  for  the  quantity  sold;  iind  it 
was  therefore  deemed  better  and  more  satis- 
factory for  all  parties  interested  to  have  one 
uniform  charge  made  for  transporting  milk, 
irrespective  oi  distance,  instead  of  prorating 
for  Uie  same  according  to  the  length  of  the 
haul. 

And  it  is  averred  that  up  to,  or  about,  the 
tfane  of  filing  this  petition,  the  establishment 
and  observance  of  the  custom  aforesaid  regu- 
Iktiag  the  charge  for  transporting  milk  gave  a 
general,  if  not  universal,  satisfaction,  and  that 
there  is  not  now  any  legal  or  Just  ground  for 
complaint  against  the  same. 

I^hth:  And  the  said  Railroad  Company  f  ur- 
tiier  avers  that  it  is  of  the  greatest  importance 
to  the  dtizens  of  New  York  and  Brooklyn,  as 
well  as  to  Uie  other  consumers  of  milk,  to  have 
the  area  for  the  production  thereof  enlarged  as 
nmdi  as  possible,  instead  of  having  the  same 
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narrowed  and  circumscribed*  which  would  be 
the  effect  of  granting  the  prayer  of  the  peti* 
tioners;  because  the  pracdcal  enect  of  so  doins 
would  be  to  enable  the  petitioners  to  establish 
a  monopoly  in  the  milk  business  by  prevent- 
ing the  establishment  of  dairy  farms  and 
creameries  at  a  greater  distance  than  fifty  miles 
from  New  York  City. 

The  business  of  producing  milk  is  a  peculiar 
one,  confined  to  few  locEdities  in  comparison 
with  the  raisins  of  other  farm  products,  and 
requires  therefore  all  lawful  and  reasonable 
encouragement  for  the  esti;bUshment  and  suc- 
cessful working  of  dairy  farms  and  creamer- 
ies. 

Ninth:  And  this  Railroad  Company  avers, 
upon  Intormation  and  belief,  that  quite  a  num- 
ber of  persons  relying  upon  the  custom  herein- 
before mentioned  of  making  the  same  charge 
for  the  transportation  of  milk  irrespective  of 
the  length  of  the  haul,  have  established  dairy 
farms  and  creameries  at  or  near  Summit,  and 
at  various  points  between  there  and  the  points 
in  Orange  County,  New  York,  mendoned  in 
the  petition;  and  the  said  Railroad  Company 
further  avers  that  to  make  any  change  in  the 
rates  heretofore  charged  for  the  transportation 
of  milk  would  cause  great  loss  and  damage  to 
the  parties  who  have  established  such  dairy 
farms  and  creameries,  as  aforesaid. 

Tenth:  And  the  said  Railroad  Comaany  de- 
nies that  by  conducting  the  milk  business  in 
the  manner,  and  for  the  rates  and  charges 
hereinbefore  stated,  it  has  done  anything  un- 
lawful, or  improper,  or  in  violation  of  the  sec- 
ond and  fourth  sections  of  the  Interstate  Com- 
merce Law,  or  any  other  section  or  provision 
thereof. 

Eleventh:  And  this  Railroad  Company  final- 
ly says  that  bavins  answered  fully  and  partic- 
ularlv  each  and  all  of  the  allegations  of  said 
petition.  It  prays  that  the  same  may  be  dis- 
missed. 

The  New  York,  Lake  Erie  &  Western  Rail- 
road Compaiiy. 

By  J.  A.  Buchanan,  Attorney. 
State  of  New  York,  ) 

Ci^r  and  County  of  New  York,  f  **• 

John  S.  Hammond,  being  duly  sworn,  says 
that  he  is  the  General  Freight  Agent  of  the 
New  York,  Lake  Erie  &  Western  Railroad 
Company,  the  defendant  named  in  the  forego- 
ing answer,  and  that  he  has  read  the  same  and 
knows  the  contents  thereof,  and  that  the  same 
is  true,  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  upon  infor- 
mation and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true. 
Sworn  to  before  me  this  ) 
26th  day  of  May,  1887.  f 

(Signed)  J.  S.  Hammond. 

Qeo.  E.  Grant  &  Co.  Notary  Public, 

[l.  b.]  N.  Y.  City. 

Anbwbb  of  New  York,  Oktabio  &  Wkst- 

BRH  R  Co. 

The  New  York,  Ontario  &  Western  RaD- 
way  Companv  answering  the  complaint  in  the 
above  entitled  matter: 

Mrti.  Demands  that  the  said  complaint  be 
dismissed,  because  it  contains  no  statement  of 
facts  as  against  said  Company,  showing  any 
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Tiolation  by  said  Company  of  any  proyision  of 
the  Act  of  Congress^  approTed  February  4. 
1887,entitled  *'An  Act  to  Regulate  Ck>mmeroe," 
nor  any  omission  on  the  part  of  said  Company 
to  do  anything  that  by  the  prorisions  of  said 
Act  it  is  required  to  do. 

1.  By  the  ninth  paragraph  of  the  complaint, 
the  said  Company  is  expressly  excepted  from 
the  allegations  of  said  complaint. 

2.  The  allegations  as  against  the  New  York, 
Lake  Erie  &  Western  Railway  Company,  which 
the  complainants  allege  show  a  yiolation  of 
the  provisions  of  the  said  Act  by  that  Company, 
do  not  apply  to  the  New  York,  Ontario  i 
Western  tUflway  Company  for  the  reasons 
(which  appear  upon  the  complaint)  that  the  said 
New  York,  Lake  Erie  &  Western  Railway 
Company  is  alleged  to  charae  a  certain  rate  for 
the  transportation  of  milk  from  yarious  points 
upon  its  road  in  the  County  of  Orange,  to  the 
City  of  Jersey  City,  in  the  Sute  of  New  Jer- 
sey, with  5  per  cent  additional  for  ferriage 
from  Jersey  City  to  New  York  City,  which 
rates  the  complaint  alleges  are  unreasonable  and 
unjust:  Whereas,  It  appears  by  the  said  com- 

Elfunt  that  milk  transported  by  this  Company 
I  carried  upon  its  own  road;  that  such  road 
does  not  terminate  in  Jersey  City,  and  that  the 
milk  carried  upon  its  road  Is  not  carried  be- 
tween the  same  points  as  to  which  it  is  alleged 
that  the  Erie  Company  make  an  unreasonable 
or  unjust  charge. 

8.  That  the  complaint  as  against  this  Com- 
IMny  is  too  yague  and  indefinite  and  insuffi- 
cient to  base  any  proceeding  under  the  said 
Act,  and  would  not  furnish  the  Commis8ion 
with  any  facts  upon  which  it  could  formulate 
or  make  any  judgment  or  order. 

Without  waiving  the  foregoing  objections  to 
the  insufficiency  of  the  complaint,  the  said 
Company  for  a  further  and  separate  answer  ad- 
mits that  it  is  a  corporation  doing  a  general 
freight  and  passenger  buR^ness,  and  Uiat  its 
railroad  runs  through  a  portion  of  Orange 
County,  in  the  State  of  New  York,  with  a  ter- 
minus in  the  State  of  New  Jersey,  but  denies 
that  it  transports  milk  from  Summit  or  any 
other  point  in  the  County  of  Orange  or  in  the 
State  of  New  York  to  Jersey  City,  or  makes  any 
charges  or  rate  for  transportation  of  milk,  be- 
tween Summit  or  any  other  point  and  Jersey 
City. 

It  also  denies  that  it  charges  for  the  trans- 
portation of  milk  85 per  cent  of  the  value  there- 
of, or  at  the  rate  or  thirty-five  cents  per  100 
pounds;  and  it  also  denies  that  the  rates 
charged  by  it  for  transporting  milk  upon  its 
railroad,  are  unreasonable  and  unjust. 

It  also  denies  that  it  transports  milk  at  any 
less  rate  for  any  one  person,  company,  firm  or 
corporation  than  for  another,  or  that  it  subjects 
any  particular  person,  company,  firm,  corpo- 
ration or  locality  to  any  undue  prejudice  or 
disadvantage  in  any  respect  whatsoever,  or  that 
it  gives  any  special  rate  to  any  shipper  of  milk. 

It  also  denies  that  it  transports  any  freight 
or  produce,  under  similar  circumstances  and 
conditions,  at  a  less  rate  than  that  charged  for 
the  transportation  of  milk. 

Said  Company  further  answering,  shows  and 
alleges  that  the  terminus  of  its  road  in  the 
Stale  of  New  Jersey,  is  at  Weehawken  on  the 


west  bank  of  the  Hudson  River;  that  its  rail- 
road passes  through  a  portion  of  the  County 
of  Orange,  in  the  State  of  New  York,  and  that 
it  charges  for  the  transportation  of  milk  in  cana 
from  points  in  said  county  to  Weehawken,  and 
the  return  of  the  can  empty  to  the  point  of  or- 
iginal shipment,  thirty-five  cents  per  can;  that 
the  can  weighs  twenty  pounds,  and  contalna 
forty  quarts  of  milk,  weighing  eighty  pounds; 
that  the  average  distance  of  transportation  of 
milk  from  points  in  Orange  County  to  Wee- 
hawken is  seventy-seven  miles,  ana  that  the 
rate  charged  by  said  Company  for  such  trans- 
portation of  the  milk,  and  return  of  the  can.  i% 
at  the  rate  of  twenty  nine  cents  per  100  pounds; 
that  the  full  load  per  car  of  milk  in  cansis  teo 
tons,  while  the  Iom  per  car  returning  with  the 
empties  is  but  two  tons. 

That  the  milk  is  a  perishable  commodity  and 
must  reach  its  market  within  a  few  hours  after 
it  is  made  ready  for  shipment  by  the  producer; 
that  all  the  milk  carriea  on  said  road  is  sold  ia 
the  Cities  of  New  York  and  Brooklyn,  and  is 
delivered  by  the  dealers  or  peddlers  to  con- 
sumers in  those  cities  early  in  the  morning, 
and  that  it  must,  therefore,  arrive  at  Weehaw- 
ken not  later  than  midnight,  so  that  it  may  be 
taken  away  by  the  consignees,  and  distributed 
before  the  early  hour  at  which  it  must  be  de- 
livered to  the  consumer. 

That  in  order  to  insure  the  arrival  of  the 
milk  in  proper  condition,  and  in  time  to  reach 
its  market,  said  Company  is  obllffed  to  run 
trains  especially  for  the  transportauon  of  thia 
traffic;  that  during  warm  weather,  to  preaerve 
the  milk,  the  Company  is  obliged  to  cool  the 
cars  with  ice,  placed  in  refrigerators  in  the 
cars,  and  during  winter,  to  prevent  It  from 
freezing,  is  obli|^  to  heat  the  cars  by  stoves; 
that  the  trains  have  to  be  run  at  a  high  rate  of 
speed,  equal  to  that  of  an  ordinary  passenger 
train,  for  which  are  required  cars,  equipped 
with  Miller  platforms  and  Westinghouse  air- 
brakes, and  more  expensively  constructed  thaa 
the  cars  in  the  ordinary  freight  service;  that 
the  milk  is  shipped  in  small  loU  ranging  from 
five  to  forty  cans,  and  more  frequent  stops  are 
necessary  than  with  other  trains,  intermediate 
milk  stations  being  established  solely  for  the 
accommodation  of  milk  shippers;  that  the  fast 
time  necessary  to  be  maae  by  the  train  in- 
creases the  risk  of  accidents,  and  reqtiires  the 
employment  of  larger  crews  In  order  to  handle 
the  cans,  and  arrange  them  convenient  for 

S[uick  delivery,  and  also  entails  greater  expense 
or  fuel  and  maintenance  of  equipment;  that 
consignees  of  the  milk  who  take  it  away  In 
wagons  from  Weehawken.  assemble  there  so  as 
to  meet  the  train,  about  the  time  of  its  arrival, 
and  are  so  numerous  and  require  so  much  room 
for  their  accomodation  that  extra  men  have  to 
be  employed  to  make  the  delivery,  and  separata 
and  costly  delivery  sheds  and  grounds  have  to 
be  provided  and  maintained,  which  cannot  be 
used  for  general  delivery  of  other  classes  of 
freight;  that  the  dealers  or  consignees  who  come 
for  the  milk  at  Weehawken.  cross  from  New 
York  or  Brooklyn,  and  ferries  have  to  be  nm 
for  several  hours  during  the  night  for  their  ac- 
commodation at  large  expense,  there  being 
during  those  hours  very  little,  or  none  other, 
business  paadng  from  one  side  of  the  river  |o 
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the  other,  and  the  fares  paid  by  the  milkmen 
being  insufficient  to  meet  the  cost  of  operating 
the  ferries. 

That  milk  is  time  freight  and  a  delay  of  a 
few  boors  in  arrival  by  accident  or  otherwise, 
would  render  the  whole  cargo  worthless,  be- 
cause eyen  if  the  milk  were  not  spoiled,  the  de- 
mand for  the  day  would  have  pajssed,  and  that 
for  the  next  day  would  be  met  by  the  follow- 
faig  shipment. 

That  the  train  coming  in  at  midnight  has  to 
go  out  early  in  the  following  morning  to  car- 
ry back  to  the  shipper  the  cans  brought  in  by 
the  train  on  the  previous  dav,  and  returned 
empty,  so  that  he  may  receive  them  before 
night,  And  in  time  to  use  them  on  the  follow- 
ing day:  that  it  requires  the  same  number  of 
cars  to  return  the  empty  cans  that  it  does  to 
bring  them  down  loaded,  and  the  equipment 
Qsea  in  the  milk  traffic  can  therefore  be  used 
for  no  other  purpose;  consequently  the  return 
trip  of  the  train  brings  no  revenue  whatever  to 
the  Company  from  other  sources  than  the  milk 
traffic  (the  carriage  of  the  empty  cans  being  in- 
doded  in  the  charge  of  thirty-nve  cents  as  al- 
ready stated). 

Said  Company  further  shows  and  alleges 
that  haying  regard  to  the  cost  and  character  of 
the  service,  and  the  facilities  and  accommoda- 
tions afforded,  the  rate  on  milk  is  lower  com- 
paratively than  that  made  on  any  other  class 
ol  freight. 

Said  Company  further  shows  that  to  the  best 
of  its  knowledge,  information  and  belief,  none 
of  the  complainants  are  shippers  of  milk  upon 
the  road  of  said  Company. 
Dated,  New  York,  May  28. 1887. 
New  York,  Ontario  &  Western  Railway 
Company, 

By  John  Burton,  Secretary. 
John  B.  Kerr, 

Attorney  for  said  Company, 

16  &  18  Exchange  Place,  New  York. 
State  of  New  York,  City    )  ^ 
and  County  of  New  York.  )  "' 

John  Burton  being  duly  sworn  deposes  and 
says:  that  he  is  the  Secretary  and  Treasurer  of 
tlie  New  York,  Ontario  &  Western  Railway 
Company  above  named;  that  the  foregoing  an- 
iwer  is  true  of  his  own  knowledge  except  as  to 
the  matters  therein  stated  on  information  and 
belief,  and  as  to  those  blatters  he  believes  it  to 
be  true. 
Sworn  to  before  me,  this  28th  day  of  May, 

1887,  John  Burton. 

[Seal]    George  Marsden,  Notary  Public, 

Westchester  County. 
Certificate  filed  in  New  York  County. 

AsswsR  OF  New  York,  Susqtjbhanna  & 
Wbotkrk  R  R.  Co. 

The  New  York,  Susquehanna  &  Western 
Rtihoad  Company,  one  of  the  corporations 
complained  against  in  and  by  the  above  men- 
tioned petition,  answering  so  much  and  such 
parts  thereof  as  relate  to  tfds  respondent,  says: 

1.  It  admits  that  it  is  a  corporation  (formed 
mder  and  by  virtue  of  the  laws  of  New  Jer- 
sey and  Pennsylvania)  doing  a  general  freight 
and  passenger  business,  as  in  the  eighth  para- 
graph of  said  petition  alleged ;  but  it  denies  it  to 

ISTBB  S. 


be  true  as  in  said  paragraph  alleged,  that  its  road 
passes  "through  the  State  of  New  York/'  and 
says  that  its  main  line  extends  from  Marion,  in 
Jersey  City,  in  the  State  of  New  Jersey,  to 
Gravel  Place,  in  the  State  of  Pennsylvania, 
with  a  branch  (called  the  '*Unionville  Branch") 
extending  from  the  Two  Bridges  on  its  main 
line,  to  the  boundary  line  between  the  States 
of  New  Jersey  and  New  York,  at  Unionville, 
in  the  last  named  State;  together  with  a  rail- 
road (known  as  the  ^'Middletown,  Unionville 
&  Water  Gap  Railroad")  operated  by  it  under 
a  traffic  arrangement,  in  connection  with  said 
branch,  and  extending  from  said  state  line  at 
Unionville,  to  Middletown,  in  the  County  of 
Orange,  a  distance  of  18  9-10  miles;  which  last 
mentioned  road  is  the  only  road  operated  by 
this  respondent  in  the  State  of  New  York. 

2.  It  denies  it  to  be  true  (as  in  the  ninth 
paragraph  of  said  petition  alleged),  that  the  al- 
legations of  the  petition  "are  equally  appli- 
cable" to  this  respondent,  *'as  to  the  New  York, 
Lake  Erie  &  Western  Railroad  Company";  and 
further  answering,  severally,  the  allegations  of 
said  petition  alleged  to  be  applicable  to  this  re^ 
spondent 

8.  It  denies  the  allegation  that  its  railroad 
runs  "through  the  County  of  Orange  afore^ 
said,  a  distance  of  about  fifty  miles,  contain- 
ed in  the  second  paragraph  of  said  petition  ;. 
and  it  says  that  it  runs  only  18  9  10  miles  in  said 
County,  as  hereinbefore  stated. 

4.  It  admits  that  considerable  (though  not 
very  large)quan  titles  of  milk  are  daily  transport- 
ed from  various  points  in  said  county, to  Jersey 
City,  in  the  State  of  New  Jersey;  but  it  denies 
that  the  same  is  transported  by  said  petitioners 
and  those  by  them  represented  ;  and  it  says 
Uiat,  as  it  has  been  informed  and  believes,  the 
milk  so  transported  over  its  road,  as  aforesaid , 
is  transported  largely  (if  not  entirely)  by  or  for 
other  persons,  who  purchase  the  same  before 
transportation,  of  the  said  petitioners  and 
others. 

5.  It  denies  tbat  the  rate  charged  for  such 
transportation  is  unreasonable  or  uniust,  as  al- 
leged in  the  fourth  paragraph  of  said^petition. 

6.  It  savs  that  the  rate  charged  by  it  amounts 
to  only  thirty-five  cents  per  can,  containing 
about  100  pounds  of  hiilk,  for  the  transporta- 
tion of  filled  cans  from  different  points  on  its 
said  New  York  line  of  18  9-10  miles  in  extent  to 
Jersey  City  aforesaid,  and  the  return  trans- 
portation of  the  empty  cans  from  said  city  to 
said  points  on  said  New  York  line;  and  it 
denies  that  such  charge  is  simply  for  the  trans- 
portation of  the  filled  cans  to  Jersey  City  afore- 
said, or  that  this  respondent  has  anything  to  do 
with  the  ferriage  thereof  to  or  from  the  City 
of  New  York,  or  that  it  charges  or  receives 
anything  therefor  or  on  account  thereof, — as 
alleged  or  insinuated  in  said  petition;  and  while 
it  may  be  true,  as  indefinitely  alleged  in  the 
last  mentioned  paragraph,  that  "other  classes 
of  freight  and  produce  of  equal  value,  are 
transported  from  and  to  the  same  points  for 
a  less  rate  and  with  no  greater  risk  attached"; 
yet  such  "other  classes  of  freight  and  prod- 
uce," transported  at  a  less  rate,  are  not  ia 
fact,  and  are  not  alleged  to  be.  of  a  like  kind 
or  description,  nor  is  the  service  in  the  trans- 
portation thereof  of  a  like  and  contemporano' 
ous  service  under  substantially  similiar  circum* 
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jtances  and  conditions,  with  that  performed  in 
the  transportation  of  milk  as  aforesaid;  nor  is 
tthe  charge  in  question  (as  this  respondent  sub- 
mits) a  violation  of  the  law. 

7.  It  denies  that  the  allegations  of  the 
aeventh  paragraph  of  said  petition  are  true  in 
respect  to  thb  respondent,  or  that  they  are  at 
All  applicable  to  it. 

8.  It  submiu  that  the  "estimation/'  infer- 
jence,  or  conclusion  of  the  said  petitioners,  fol- 
lowing the  allegations  of  facts,  herein  before 
answered,  and  characterizing  them  as  yiola- 
tions  of  the  Act  of  Congress  entitled  *'An  Act 
to  Regulate  Commerce— are  unfounded,  un- 
warranted, and  unjust. 

And  this  respondent  prays  to  be  hence  dis- 
missed 
John  W.  Taylor.  P.  A.  Potts, 

Solicitor  for  R^ipondent.       President 
State  of  New  York,  )  „ 

County  and  Oily  of  New  York.  J  "• 

The  foregoing  answer  of  the  New  York, 
Susquehanna  &  Western  Railroad  Company, 
was  taken  before  me.  this  thirteenth  day  of 
May,  A.  D.  1887.  under  the  common  seal  of 
the  said  corporation,  as  by  their  seal  thereto 
Affixed,  appears. 

R.  C.  ShimealL 
[Seal]  Notary  Public  for  Einn  County. 
Certificate  filed  in  New  Y^rk  County. 

Answbb  of  Lehiqh  &  HuDBON  RnrsB  R.  Co. 

The  Lehigh  &  Hudson  River  Railway  Com- 
pany answering  the  petition  of  Nathaniel  W. 
Howell  and  others  heretofore  filed  with  the  In- 
terstate Commerce  Commission  against  said 
X^ompany, 

1.  Admits  that  said  Company  is  a  corpora- 
tion doing  a  general  freight  and  passencer 
business  upon  their  line  of  railway  passmg 
through  the  State  of  New  Jersey  and  a  portion 
,of  Orange  County,  in  the  State  of  New  York. 

2.  Denies  each  and  every  other  allegation 
and  statement  in  said  petition  contained,  so  far 
as  such  allegations  and  statements  refer  to  or 
are  sought  to  be  alleged  against  the  said  Lehigh 
&  Hudson  River  Rdlway  Company. 

8.  And  for  a  further  and  separate  answer 
and  defense  to  said  petition  the  said  Lehigh  & 
Hudson  River  Railway  Companv  avers  that  its 
charges  for  the  transportation  of  milk  over  the 
Une  of  said  railway  or  for  the  receiving,  de- 
Sivering.  storage  or  handling  of  such  property 
are  ana  have  Men  reasons bM  and  just;  that  in 
the  transportation  of  said  property  the  said 
Company  has  not  in  the  past  ana  does  not  now 
violate  any  of  the  povisions  of  the  Act  of 
Congress  entitled  "An  Act  to  Regulate  Com- 
merce*' and  known  as  the  Interstate  Commerce 
Act. 

4.  And  for  a  further  and  separate  answer 
«nd  defense  to  said  petition  the  said  Company 
Avers  that  In  the  transportation  of  milk  over 
the  said  Railway  for  the  shippers  thereof  the 
said  Company,  as  a  common  carrier,  does  not 
do  for  any  other  person  or  persons  a  like  and 
contemporaneous  service  in  the  transportation 
of  a  like  kind  of  traffic  under  substantially 
similiar  conditions  and  circumstances  ;  that 
•uch  transportation  of  milk  is  by  a  different 
and  separate  service  from  that  of  anv  other 
•irafllo  over  said  Railway  and  is  carriea  under 


whelly  dinimilar  circumstances  andoonditionsy 
in  that  among  other  things  such  milk  is  trans- 
ported by  special  train  service  at  greater  ex- 
pense for  equipment,  maintenance  and  car- 
riage, and  ituX  the  cans  returned  as  freight  to 
the  shipper  require  the  same  service  and  car 
room  as  the  onginal  shipment,  and  no  addi- 
tional charge  or  charges  are  made  for  uach  re- 
turn and  traasportation. 

Wherefore,  the  said  Lehigh  &  Hudson  Kiver 
Railway  Company  demands  that  the  said  peti- 
tion be  dismined  as  against  said  Company. 

Dated  the  81st  day  of  May,  1887. 

(Signed)  John  J.  Beattie, 

Attorney  for  the  Lehigh  &  Hudson  River 
Railway  Company. 

Warwick,  Orange  County,  N.  Y. 
State  of  New  York,    ) 

County  of  Orange.     J 

Grinnell  Burt,  being  duly  swpm,  says  that 
he  has  heard  read  the  foregoing  answer  and 
knows  the  contents  thereof  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  informa- 
tion And  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true. 

And  deponent  further  says  that  the  reason 
whv  this  verification  is  not  made  by  Uie  party 
is  that  the  said  party  is  a  corporation  ana  that 
this  deponent  is  an  officer  thereof  to  wit:  the 
President,  and  that  all  of  the  allegations  in 
said  answer  are  within  the  personal  uowledge 
of  this  deponent. 

F.  A.  Sanf ord.  Notary  Public 


Leverett  LEONARD 

UNION  PACIFIC  R.  00. 
(No.  10.) 

PLEADINGS  in  case  now  pending  before  the 
Commission,  based  upon  allegations  of  the 
exaction  of  an  unreasonable  and  discrim- 
inating rate  for  the  transportation  of  cattle  in 
a  Burton  stock  car.* 

CoMPIiAIRT. 

(Filed  May  Sl«lWr4 

Mount  Leonard,  Mo.,  April  — ,  1887. 
To  the  Honorable  Chairman,  Interstate  Ooo- 

meroe  Commission,  Washington,  D.  0. 
Dear  Sir: 

Be  it  known  to  your  honorable  board 
that  I,  Leverett  Leonard,  of  Mount  Leonard, 
Salhie  County,  and  State  of  Missouri,  am  a 
breeder  and  snipper  of  pure  bred  stock.  That 
on  the  Hth  day  of  April,  A.  D.  1887, 1  did  de- 
liver to  the  Union  Pacific  Railroad  Company, 
at  their  staUon  at  Kansas  City,  Missouri,  to 
their  authorised  employees,  twentv-six  long 
yeariiog,  pure  bred  stock  cattle,  in  the  Burton 
feeding  and  watering  slock  car.  No.  47,  said 
car  betog  owned  and  operated  by  the  Barton 
Stodt  Car  Company  (incorporated),  Boston, 


*8ee  Barton  Stock  Oar  Go.  v. 
k  Qulnoy  B.  B.  Co.,  anU,  ISi. 


Oldesgo.  BorttiifteB 
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Mass.,  said  stock  being  coDsigned  by  and  to 
myself » to  Pueblo.  Colorado,  on  sale.  The  said 
employees  of  the  Union  Pacific  Railroad  Com- 
ptuay  charged  me  a  rate  of  freight,  for  trans- 
portation of  said  stock  from  Kansas  City,  Mis- 
souri, to  Pueblo,  Colorado,  88  per  cent  in  ex- 
4xm  of  the  regular  rate  of  transportation  of 
same  stock,  from  Kansas  City  to  Pueblo,  in  the 
common  stock  cars  owned  and  operated  by  the 
Union  Pacific  Railroad  Company.  (See  ex- 
pense vouchers  attached). 

I  protested  against  said  excesscharge  for  trans- 
portation, the  same  being  wholly  in  defiance  of 
the  letter  and  the  spirit  of  the  Interstate  Com- 
merce Law;  the  employees  of  the  said  Union  Pa- 
cific Railroad  Company  then  referred  me  to  a 
copy  of  the  western  classification  (revised  to  April 
1,  1887),  page  28,  relating  to  '*The  transporta- 
tion of  live  stock  in  special  or  palace  cars" 
(copy  of  said  western  classification  beinf  here- 
with attached).  I  then  demanded  of  said  em- 
ployees that  the  said  Union  Pacific  Railroad 
Company  supply  me  with  an  improved  feeding 
and  watering  stock  car,  suitable  for  the  safe 
and  prompt  transportation  of  the  above  men- 
tioned pure  bred  stock,  and  was  informed  that 
the  Union  Pacific  Railroad  Company  did  not 
own  any  such  stock  cars,  and  that  it  sup- 
plied only  the  common  stock  car. 

Be  it  further  known  to  your  honorable  board 
that  the  common  stock  cars  supplied  by  the 
said  Union  Pacific  Railroad  Company  are  whol- 
ly inadequate  for  the  comfortable  and  safe 
transportation  of  valuable  and  pure  bred  stock, 
being  common  rack  cars,  exposing  animals 
transported  therein  to  draughts  of  air,  dust,  and 
locomotive  cinders,  and  having  no  appliances 
for  feeding  and  watering  purebred  animals  on 
the  cars,  which  is  very  important  to  their  com- 
fort and  safety  on  long  hauls. 

Therefore,  I,  Leverett  Leonard,  respectfully 
petition  your  honorable  board  to  cause  Uie 
Union  Pacific  Railroad  Company  to  refund  to 
mo  the  aforementioned  excess  charge  of  88  per 
cent  above  the  regular  rates;  and  further,  I  pe- 
tition, in  the  interest  of  breeders  and  shippers 
of  live  stock,  that  all  railroads  operating  under 
tbi*  aforesaid  western  classification,  or  any  oth- 
er classification,  be  required  to  supply  suitable 
improved  live  stock  cars,  provided  with  ade- 
quate appliances  for  properly  feeding  and 
watering  horses  and  cattle  on  the  cars  while  in 
tmnsit;  or  in  the  event  of  failing  to  supply  such 
Improved  stock  cars,  said  railroad  companies 
shall  be  required  to  receive  live  stock,  loaded 
in  improved  feeding  and  watering  stock  cars, 
when  offered  to  them,  and  transport  said  stock, 
in  said  improved  cars,  at  the  same  rates  of 
freight  as  they  receive  for  transporting  a  like 
number  or  weight  of  live  stock,  in  their  own 
cars,  the  same  distance,  without  charging  any 
excess  whatever  for  the  use  of  said  improved 
cars;  all  of  which  your  petitioner  respectfully 
prays;  Leverett  Leonard. 

Done  at  Denver,  Colorado,  this  12th  day  of 
April.  1887. 
State  of  Missouri, ) 
•County  of  Saline,  f 

Personally  appeared  Leverett  Leonard,  who 
Is  personally  known  to  the  undersigned  no- 
tary public,  and  he  states  upon  his  oath  that 
tbe  above  statements  are  true,  for  the  uses  and 
purposes  therein  set  forth. 

IVTSB  S. 


Witness  my  hand  and  seal  in  Mt  Leonard, 
Saline  Co.,  Missouri,  this  eleventh  day  of  May, 
1887.  John  Cherry,  Notary  Public. 

Term  of  ofiice  expires  512,  1889. 
(Seal) 

Answbr. 

(Filed  June  0, 1887J 

The  answer  of  the  Union  Pacific  Railway 
Company,  to  the  complaint  of  Leverett  Leon- 
ard made  to  the  Interstate  Commerce  Commis- 
sion and  filed  May  21,  1887,  alleging  over- 
charge in  the  transportation  of  twenty-six  head 
of  cattle  loaded  in  Burton  stock  car  No.  47 
from  Kansas  City  to  Denver: 

For  answer  to  said  complaint  respondent,  the 
Union  Paqiflc  Railway  Company,  says  that  it 
is  true  that  about  the  14th  day  of  April,  1887, 
application  was  made  to  the  Union  Pacific  Rail- 
way Company  at  Kansas  City  for  the  transpor- 
tation of  a  Burton  stock  car,  said  to  be  loaded 
with  twenty  six  head  of  cattle,  from  that  place 
to  Pueblo,  Colorado,  via  Denver,  Colorado. 
That  at  the  date  of  said  application  the  assist- 
ant general  freight  agent  of  respondent  lo- 
cated at  Kansas  City  explained  to  said  Leonard 
the  rate  of  freight  upon  said  car  so  loaded  as 
aforesaid  from  Kansas  City  to  Denver.  That 
said  stock  car  was  represented  to  said  agent, 
and  was  a  Burton  palace  stock  car  of  the  or- 
dinary size,  and  thirty-six  feet  in  length,  inter- 
nal  measurement.  That  the  rate  of  freight  ^ 
upon  an  ordinary  stock  car  thirty  feet  in  length 
as  used  by  railways  generally  was  $72.50.  and 
was  so  explained  to  said  Leverett  Leonard.  That 
under  the  rules  adopted  for  the  transportation 
of  live  stock  in  the  general  westerp  classifica- 
tion, as  adopted  and  used  by  agreement  of 
western  roads,  through  the  western  classifica- 
tion committee, — so-called, — ^as  existing  at  the 
date  of  said  shipment,  the  rate  established  by 
said  association  on  live  stock  palace  cars,  thir- 
ty-six feet  in  length,  internal  measurement,  was 
188  per  cent  of  the  regular  tariff  rate;  which 
said  regular  tariff  rate  was  $72.50  as  stated  and 
explained  to  said  Leonard  at  the  time  of  his  ap- 

Elication  for  such  transportation.  That  said 
iconard  at  that  time  made  no  objection  to  said 
rate,  and  thai  the  only  difference  which  arose  be- 
tween said  Leonard  and  said  freight  agent,  at 
that  interview  or  at  any  other  interview  prior  to 
said  shipment,  was  in  relation  to  the  issue  of  a 
free  pass  to  said  Leonard  by  said  Union  Pacific 
Railway  CJompany  from  Kansas  Citv  to  Den- 
ver. That  said  assistant  general  freight  agent 
having,  as  he  was  advised  and  believed,  no  au- 
thority under  the  Act  of  Congress  to  Regulate 
Commerce,  to  issue  such  free  transportation  to 
said  Leonard  from  Kansas  City  to  Denver,  re- 
fused the  request  of  said  Leonard  for  the  same. 
To  this  refusal  the  said  Leonard  objected;  but 
no  other  or  further  complaint  was  made  by 
him  in  respect  to  said  shipment,  nor  were  said 
assistant  general  freight  agent  or  any  general 
officer  of  the  company  advised  of  any  dissatis- 
faction in  respect  to  said  shipment  until  the 
filing  of  his  complaint  with  the  Interstate  Com- 
merce Conunission.  That  he  made  no  com- 
plaint or  claim  for  the  refunding  of  any  alleged 
excess  in  the  rate  to  any  department  or  officer 
of  respondent,  and  that  the  first  knowledge  said 
Railway  Company  had  of  said  claim  was  re- 
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x;ar8  Is  only  abeut  20,000  to  28,000  lbs.,  or  only 
about  one  half  of  that  of  the  other  cars. 

The  fresh  meat  shipments  require  special 
ilespatch,  while  the  cured  meats  can  be  trans- 
ported as  ordinary  freight,  and  when  unload- 
ed the  refrigerator  cars  have  to  be  returned 
promptly,  and  frequtsatly  without  return  load. 

The  refrigerator  cars  In  which  the  fresh 
meat  is  earned  belong  to  the  petitioners  and 
other  shippers;  and  for  their  use  the  Railroad 
Compaay  pays  three  fourths  of  one  cent  per 
mile  run,  wnicfa  rate  is  onerous  and  burdensome 
on  the  Railroad  Ck>mpany,  and  is  very  profit- 
able to  the  owner  of  the  car.     * 

The  Railroad  Company  is  a  common  carrier, 
Dot  only  of  the  contents  of  the  car,  the  value 
of  which  per  pound  is  in  excess  of  that  of  meat 
prQTisions  per  pound,  but  also  of  the  car, 
which  is  worth  twice  as  much  as  an  ordinary 
freight  car.  The  Railroad  Company's  risk  as 
ft  common  carrier  is,  therefore,  much  greater 
on  this  class  of  shipments,  and  the  release  re- 
ferred to  in  the  petition  relieves  the  Railroad 
t'Ompany  only  from  responsibility  for  the  re- 
frigeration of  the  contents  of  the  car. 

6.  Respondent  neither  admits  nor  denies  the 
correctness  of  the  tables  contained  in  para- 
graph 7  of  the  petition,  showing  the  rates 
charged  on  southern  and  southeastern  roads; 
but  leaves  the  petitioners  to  proof  of  their  cor 
rectness,  if  the  facts  therein  contained  are 
deemed  material.  The  respondent,  however, 
denies  that  the  rates  charged  by  (iiose  roads 
have  any  bearing  upon  the  question  at  issue, 
or  that  thev  can  be  considers  in  deciding  the 
question  whether  the  rate  charged  by  the  re- 
spondent from  Chicago  to  Baltimore  is  a  just 
and  reasonable  rate. 

Respondent  denies  the  correctness  of  the  in- 
ference sought  to  be  drawn  by  the  petitioners 
from  the  rate  of  sixty  cents  per  100  pounds  on 
dressed  hogs  in  common  cars  established  by 
special  Joint  tariff  No.  50  issued  February  1, 
1887.  That  rate  was  established  as  a  just  and 
reasonable  one,  in  view  of  the  fact  that  the 
capacity  of  a  common  car  loaded  with  dressed 
iMifs  is  only  about  20,000  pounds.  When,  how- 
jever,  aftar  that  rate  was  established  it  became 
BeesJwsry  to  fix  a  rate  for  dressed  hogs  In  re- 
frigerator cars,  it  was  thought  unjust  to  charge 
more  for  dressisd  hogs  than  the  rate  already  es- 
tablished for  dressed  beef  and  sheep  in  refrig- 
erator cars,  which  was  sixty-five  cents  per  100 
pouBds.  So  far,  therefore,  from  showing  that 
live  cents  per  100  pounds  has  been  eetabflshed 
by  the  published  tariffs  as  the  reasonable  ad- 
vance for  transporting  meat  in  refrigerator 
cars,  over  the  rate  for  transporting  the  same 
meat  ia  common  cars,  this  instance  cited  in  the 
petition  shows  rather  that  the  rate  of  sixty -five 
cents  per  100  pounds  on  dressed  beef,  sheep 
and  hogs  in  refrigerator  cars  is  too  low,  in  com- 
parison with  the  rates  charged  on  other  meat 
products,  fresh  and  cured. 

6.  The  respondent  denies  the  existence  of 
any  such  practice  as  that  stated  and  alleged  in 
paragraph  8  of  the  petition:  and  denies  any 
knowledge  that  the  shipments  therein  alleged 
of  meal  provisions  ana  other  products  in  re- 
frigerator cars  at  the  rate  of  thirty  cents  per 
100  pounds  were  ever  made  over  its  railroad; 
And  the  respondent  states,  upon  information 
MXkd  belief,  tliat  if  such  shipments  were  ever 


made  over  any  railroad  between  Chicago  and 
the  eastern  seaboard,  they  were  made  as  a  spe- 
cial and  exceptional  accommodation  to  the 
petitioners,  in  order  that  their  refrigerator  cart 
mii^t  not  lie  idle. 

This  respondeat  again  denies  that  it  has  ever 
carried  anV  shipment  of  dressed  meat,  sheep 
and  hogs  ror  the  petitioners  between  the  CStj 
of  Chicago,  or  the  Union  Stock  Yards,  and 
the  City  of  New  York. 

7.  The  respondent  denies  that  the  preeeat 
rates  demanded  by  It  for  the  transportation  of 
dressed  beef,  sheep  and  hogs,  subject  that  par- 
ticular description  of  traffic  to  an  unjust  and 
unreasonable  disadvantage,  or  that  anv  of  the 
facts  set  forth  In  the  petition  go  to  show  the 
existence  of  any  such  unjust  ana  unreasonable 
disadvantage.  There  Is  no  competitive  rela- 
tion between  dressed  beef,  dieep  and  hogs,  and 
meat  provisions;  and  the  market  price  of  the 
petitioners*  dressed  beef,  sheep  and  hogs  1b  in 
no  way  affected  by  the  transportation  rate  on 
meat  provisions.  So  far  from  the  traffic  of  the 
petitioners  suffering  from  an  unjust  and  un- 
reasonable disadvantage,  respondent  statea 
that,  although,  as  is  shown  by  the  table  la 
paragraph  4  of  the  petition,  the  transportation 
charge  on  dressed  beef,  sheep  and  hogs  has 
frequently,  for  months  at  a  time,  been  much 
lower  than  the  present  rate;  yet  at  no  time  has 
any  corresponding  reduction  been  Made  fai 
the  price  of  their  dressed  beef,  slieep  and  hogs 
to  the  consumer  or  retail  dealer  on  account  of 
such  reduction  in  the  transportation  charge. 

On  the  contrary,  the  transportation  cliarge 
has  not,  and  does  not,  affect  the  market  price 
of  those  articles,  as  It  certainly  would  do  if  U 
were,  as  the  petitioners  allege,  an  unjust  and 
oppressive  charge. 

Wherefore,  respondent  prays  that  the  peti- 
tion In  this  matter  be  dismissed. 

The  Baltimore  &  Ohio  RaUroad  Company, 
by 

^    Samuel  Spencer,  Vice  President. 
John  K.  Cowen, 

Counsel  for  respondent,  Baltimore  &  Ohio 
Central  Building,  Baltimore,  Maryland. 

State  of  Maryland,  ) 

Countv  of  Garrett       )  •"' 

Samuel  Spencer,  belngduly  sworn,  on  oath 
says  that  he  Ib  tlie  VicePresident  of  the  Balti- 
more A  Ohio  Railroad  Company,  the  above 
named  respondent;  that  he  has  read  the  fore- 
going answer  and  knows  the  contents  thereof, 
and  Uiat  the  same  are  true. 

Subscribed  and  sworn  to  before  me  this  fifth 
day  of  July.  A.  D.  1887. 

Emil  F.  Droege, 

Justice  of  the  Peace  of  the  State  of  Mary- 
land, In  and  for  Garrett  County. 

State  of  Maryland.  Garrett  County,  to  wit: 

1,£.  Z.Tower.ClerkoftheCircait 
Court  for  Garrett  Countv,  the  same 
being  a  court  of  law  ana  of  reoord, 
do  berehv  certlfv  that  Emil  F. 
Droege.  Esquire,  before  whom  the 
aforegoing  affidavit  was  made,  and 
who  has  thereto  subscribed  his 
name,  was  at  the  time  of  so  doing  a 
[Seal]  justice  of  the  peace  in  and  for  um 
County  and  State  aforesaid,  duly 
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appointed,  commiasiooed  and  qvali- 
fled,  and  authorised  by  law  to  ad- 
minister oaths  and  take  acknowl- 
edgments. 

In  testimony  whereof  I  hereunto 
set  my  hand  and  affix  the  seal  of  the 
said  Circuit  Court  for  said  Ghirrett 
County,  this  fifth  day  of  July,  A. 
D.  18#;. 

E.  Z.  Tower,  Clerk. 


Xathanlel  W.  HOWELL  et  al., 

KEW  YORK,  LAKE  ERIE  &  WESTERN 
R.  R  CO.,  New  York,  Ontario*  West- 
em  R.  Co.,  New  York,  Susquehanna  & 
Western  R.  R  Co..  and  Lehigh  &  Hudson 
River  R  R  Co.* 

(No.  4  on  Docket) 

PLEADIN(}8  in  a  proceeding  based  upon  al- 
legations of  the  exaction  of  unreasonable 
and  unjust  charges  for  the  transportation  of 
milk,  now  pendmg  before  the  Commission. 

The  hearing  of  the  case  was  entered  upon 
on  July  18»  1&7,  but  not  being  then  concluded 
it  was  po8QK>ned  to  a  day  to  be  agreed  upon. 

Complaint. 

To  the  honorable  bod  v  of  Interstate  Railroad 
Commissioners  of  the  United  States: 
Gentlemen: 
The  petition  of  Nathaniel  W.  Howell,  Hiram 

A.  Pookv,  Charles  M.  Thompson,  Cornelius 

B.  Wood  and  A.  T.  Moshier,  residents  and 
taxpayers  of  Orange  County,  in  the  State  of 
New  York,  and  dulv  cominissioned  to  repre- 
sent the  farmers  and  milk  producers  of  said 
county  show: 

Fir$i;  That  the  New  York,  Lake  Erie  & 
Western  Railroad  Company  is  a  duly  incorpo- 
rated Railroad  Company  running  through  the 
States  of  New  York,  New  Jersey  &  Pennsyl- 
Tania. 

Second:  That  said  Railroad  Company  runs 
in  and  through  the  County  of  Orange  aforesaid 
^distance  of  about  fifty  miles. 

Third:  That  your  petitioners  and  those  by 
them  rem^sented,  transport  daily  over  the  line 
of  said  Railroad  Company  large  quantities  of 
milk  from  various  points  in  said  county  to  the 
City  of  Jersey  City,  in  the  State  of  New  Jersey. 

Fimrih:  That  in  the  estimation  of  your  peti- 
tioners and  those  b^  them  represented,  the  rate 
efaarj^ed  by  said  Railroad  Company  for  trans- 
porting milk  from  points  in  said  county  to  the 
City  of  Jersey  City,  in  the  State  of  New  Jersey, 
a  mean  distance  of  about  fifty  miles  is  unrea- 
sonable and  unjust. 

F^th:  That  said  charges  are  unreasonable 
and  unjust  for  the  following  reasons: 

That  the  rate  charged  by  said  Railroad  Com- 
pany from  and  to  the  points  aforesaid  amounts 
to  the  85  per  cent  of  the  value  of  said  product, 

*See  Be  BfUk  Traffic  ante,  24»  208, 31ft. 
ISTEB  8. 


or  at  the  rate  of  thirty-five  cents  per  100  pounds 
with  5  per  cent  additional  for  ferriage,  from 
Jersey  City  to  New  York  City;  whereas,  other 
classes  of  freight  and  produce  of  equal  value 
are  transported  by  said  Railroad  Company 
from  and  to  the  pomts  aforesaid  and  generally 
delivered  in  the  City  of  New  York  for  a  less 
rate,  and  with  no  sreater  risk  attached. 

^xth:  That  in  the  estimation  of  your  peti- 
tioners such  charges  being  unreasonable  and 
unjust,  the  continuance  thereof  by  said  Rail- 
road Company  is  contrary  to  and  in  violation 
of  the  latter  clause  of  section  1  of  the  Inter- 
state Commerce  Law. 

Seventh:  And  your  petitioners  further  show 
that  the  said  New  York,  Lake  Erie  &  Western 
Railroad  Company  charge  for  transporting 
milk  to  the  City  of  Jersey  City  from  Summit 
in  the  State  of  New  York  a  distance  of  184 
miles  from  Jersey  City,  the  same  rate  for  a  like 
service  from  points  in  Orange  County,  a  mean 
distance  of  fifty  miles. 

That  in  the  estimation  of  your  petitioners 
said  Railroad  Company,  by  such  rates  and 
charges  and  discriminations,  demands,  collects 
and  receives  from  other  persons  (by  special 
rate),  for  doing  a  like  and  contemporaneous 
service  in  the  transportation  of  a  like  kind  of 
trafiic  under  substantially  similar  circumstanc- 
es and  condi^tions  a  less  compensation  for  such 
service  contrary  to  and  in  violation  of  section 
2  of  the  Interstate  Commerce  Law. 

That  in  the  estimation  of  your  petitioners 
the  rates  charged  by  said  Company  for  trans- 
porting milk,  being  no  greater  for  a  longer 
than  a  shorter  distance,  is  an  undue  and  unjust 
preference  and  advantage  to  particular  persons 
and  localities,  and  subjects  your  petitioners 
and  the  persons  by  them  representea,  and  the 
locality  in  which  they  reside,  and  their  partic- 
ular description  of  traffic  to  an  unjust  and  un* 
reasonable  prejudice  as  against  other  persons 
and  localities  contrary  to  and  in  violation  of 
section  8,  of  the  Interstate  Commerce  Law. 

EigJUh:  And  your  petitioners  further  show 
that  the  New  York,  Ontario  &  Western  Rail- 
road, and  the  New  York,  Susquehanna  & 
Western  Railroad  and  the  Lehigh  &  Hudson 
River  Railroad,  are  corporations  doing  a  gen- 
eral freight  and  passenger  business,  the  former 
running  through  a  portion  of  Orange  County, 
N.  Y.,  with  a  terminus  in  the  State  of  New 
Jersey,  and  the  two  latter  passing  through  the 
States  of  New  York  and  New  Jersey  and  a 
portion  of  Orange  County  aforesaid. 

Ninth:  With  the  exception  of  the  New  York, 
Ontario  &  Western  Railroad  Company  which 
charges  an  advanced  rate  of  three  cents  per  100 
pounds  for  transporting  milk  from  points  west 
of  Bloomingbur^h,  in  the  County  of  Sullivan, 
the  allegations  of  your  petitioners  are  equally 
applicable  to  the  last  named  corporations  as  to 
the  New  York,  Lake  Erie  &  Western  Railroad 
Company,  and  are  to  be  so  regarded. 

Wherefore,  by  reason  of  the  allegations 
aforesaid  your  petitioners  pray  that  your  hon- 
orable body  will  take  such  immediate  action  in 
the  premises  as  shall  seem  just  and  equitable, 
to  the  end  that  the  said  corporations  complained 
of  may  be  restrained  from  a  further  continu- 
ance of  the  acts  complained  of,  and  that  such 
other  and  further  relief  may  be  afforded  yotir 
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Eetitionera  as  shall,  in  the  estimation  of  your 
onorable  body,  be  deemed  proper. 
And  your  petitioners  will  ever  pray,  etc., 

(8lgnod)Nat.  W.  Howell,  C.  B.  Wood, 

BL  A.  Pooler,       Chas.  M.  Thompson, 
A.  T.  Moshier. 
State  of  New  Ywk,  I 
County  of  Orange,    f    * 

Nathaniel  W.  Howell,  Hiram  A.  Pooler. 
Cornelius  B.  Wood,  Charles  M.  Thompson 
and  A.  T.  Moshier  of  said  county  being  sworn 
say,  and  each  for  himself  says,  that  they  have 
read  the  foregoing  petition,  that  the  facts  there- 
in stated  of  their  own  knowledge  are  true,  and 
that  the  facts  therein  stated  to  be  alleged  on 
information  and  belief  they  believe  to  be  true. 
rSigned)  Charles  L.  Mead,  Notary  Public, 
[ua] 

Sworn  to  before  me,  this 
19th  day  of  April,  1887. 

Akswxr  of  Nbw  Tork.  Lakb  Eris  & 
Wbstern  R.  R  Co. 

The  New  Tork.  Lake  Erie  &  Western  Raif 
road  Company,  for  an  answer  to  the  complaint 
in  the  aoove  entitled  matter,  respectfully 
shows  s 

I%r9t:  It  admito  that  it  is  a  duly  incorporated 
railroad  company,  whose  lines  of  railroad  ex- 
tend into  the  States  of  New  Tork,  New  Jersey 
and  Pennsylvania,  and  that  about  fifty  miles 
of  the  main  stem  thereof  are  in  the  County  of 
Orange,  in  said  State  of  New  York. 

8e<Snd:  It  denies  that  all  of  the  petitioners 
herein  transport  daily  over  its  line  large  quan- 
titicHB  of  milk  from  various  points  in  said  county 
to  the  City  of  Jersey  City,  in  the  State  of  New 
Jersey,  as  they  have  alleged  in  their  petition; 
and  upon  information  and  belief  it  also  denies 
that  the  said  petitioners  are  dulv  commissioned 
to  represent  the  farmers  and  mUk  producers  of 
the  said  County  of  Orange,  as  is  further  al- 
leged in  said  petition. 

Third:  The  said  Railroad  Company  denies 
the  allegations  contained  in  the  fourth  para- 
graph of  said  petiiion  to  the  effect  that  the  rate 
charged  by  it  for  transportins  milk  from  points 
in  sdd  county  to  the  said  CUv  of  Jersey  City, 
a  mean  distance  of  about  fifty  miles,  is  un- 
reasonable and  unjust;  but  on  the  contrary  it 
avers  that  said  charges  are  reasonable  and  Just, 
as  will  fully  appear  from  the  facts  hereinafter 
stated. 

Fourth:  And  it  also  denies  that  said  charges 
are  unreasonable  and  unjust  as  is  allesed  In  the 
fifth  paragraph  of  said  petition;  and  it  further 
avers  that  the  reasons  stated  by  the  petitioners 
in  support  of  their  allegations  are  not  in  accord- 
ance with  the  facts,  because  it  avers  that  the 
rate  which  the  said  Company  charges  is  not 
86  per  cent  of  the  value  of  said  pnranct,  but 
on  the  contrary  is  only  thirty- five  cents  per 
can,  of  forty  quarts  each,  which  weigh  about 
100  pounds,  and  that  the  said  charge  of  thirty- 
five  cents  per  can,  as  above  stated,  Includes  the 
expense  or  returning  the  empty  cans  from 
Jersey  City  to  the  points  from  which  the  milk 
was  shipped,  iw  which  service  no  additional 
charge  is  made,  although  the  empty  cans  re- 

auire  the  same  service  in  handling  as  full  cans 
o.    And  said  Company  further  avers  that  it 


does  not  receive  the  five  centt  per  can  ferry 
charges,  as  is  allied  in  said  pentlon. 

It  also  denies  that  it  transports  milk  mt  moj 
less  rate  for  any  one  person^  compaay,  inn  or 
corporation,  than  for  another,  or  thnt  H  sub- 
jects any  particular  person,  conapnny.  Arm, 
corporation  or  locality,  to  any  undue  prejndioe 
or  oisadvantage  in  any  respect  whatsoever,  or 
that  it  gives  any  special^rate  to  any  shipper  of 
milk.  ^ 

J^:  And  the  said  Railroad  Ck>mpany  far- 
ther denies  thai  ito  charges  are  unreasooable 
and  unjust,  and  that  the  coatlBuance  thereof 
by  it  would  he  contrary  to,  and  in  TiolaUon  of, 
the  latter  clause  of  section  1  of  the  Interstate 
Commerce  Law,  as  is.  alleged  in  the  sixth 
paragraph  of  the  petition. 

aiopth:  The  said  Railroad  Conapanv  admits 
that  it  charges  for  transporting  milk  from 
Summit,  in  Ue  Sute  of  New  Tork.  to  Jersey 
City,  hi  the  State  of  New  Jersey,  a  distance  of 
about  184  miles,  the  same  rates  that  it  charges 
from  points  in  Orange  County,  New  York,  to 
said  Jersey  City,  New  Jersey,  a  mean  distance 
of  about  fifty  miles.  But  said  Company  avers 
that  said  rates  which  it  charges  as  aforesaid 
are  not  unreasonable  and  unjust  for  the  follow- 
ingreasons: 

That  milk  is  a  perishable  commodity,  and 
must  reach  its  market  within  a  few  hours  after 
it  is  made  ready  for  shipment  by  the  producer; 
that  all  the  mint  carried  on  said  road  is  sold  in 
the  Cities  of  New  Tork  and  Brooklyn,  and  is 
delivered  by  the  dealers  or  peddlers  to  con- 
sumers in  those  cities  early  in  the  morning,  and 
that  it  must,  therefore,  arrive  at  Jersey  City 
not  later  than  midnight,  so  that  it  nuiy  be 
tsken  away  by  the  consignees,  and  distributed 
before  the  early  hour  at  which  it  must  be  de- 
livered to  the  consumer. 

That  in  order  to  insure  the  arrival  of  the  milk 
in  proper  condition,  and  in  time  to  reach  its 
market,  said  Company  is  obliged  to  run  two 
trains  each  way  daily,  connsting  of  about 
thirteen  cars  eacn,  especially  for  the  transpor- 
tation of  this  traffic;  that  during  the  winter,  to 
f>revent  the  milk  from  freezing,  said  Company 
s  obliged  to  heat  the  cars  by  stoves,  that  the 
trains  have  to  be  run  at  a  high  rate  of  speed, 
equal  to  that  of  an  ordinary  passenger  train, 
for  which  are  required  cars,  equipped  with 
Miller  platforms  and  Westinghouse  airbrakes, 
and  much  more  expensively  constmcted  than 
(he  cars  in  the  ordinary  freight  service;  that 
the  milk  1b  shipped  in  various  Tots  ranging  from 
one  can  to  200  cans,  and  more  frequent  stops 
are  necessary  than  with  other  trains,  interme- 
diate milk  sUtions  being  esublished  solely  for 
the  accomodation  of  milk  shippers;  that  the 
fast  time  necessary  to  be  made  by  the  trains  te- 
creases  the  risk  of  accidents,  and  requires  the 
employment  of  larger  crews  in  order  to  handle 
the  cans,  and  arrange  them   convenient  for 

?[uick  delivery,  and  also  entails  greater  expanse 
or  fuel  and  maintenance  of  equipment;  that 
the  consignees  of  the  milk  who  take  it  awsy 
in  wagons  from  Jersey  City,  assemble  there  so 
as  to  meet  the  trains,  about  the  time  of  tkMt 
arrival,  and  are  so  numerous  and  require  m 
much  room  for  their  aoooBkodation  that  extra 
men  have  to  be  employed  to  make  the  deliv- 
ery, and  separate  delivery  sheds  and  grounds 
have  to  be  provided  and  naiataiasd;  that  the 
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46Alera  or  consignees  who  come  for  the  milk  at 
JerMj  City»cro88  from  New  York  or  Brooklyn, 
and  ferries  haye  to  be  run  for  several  hours 
faring  the  night  for  their  accomodation,  at 
large  expense,  there  being  during  those  hours 
▼ery  litUe,  or  noner  other,  business  passing 
from  one  side  of  the  river  to  the  other  and  the 
fares  paid  by  Uie  milkmen  being  insufficient  to 
meet  the  cost  of  operating  the  ferries. 

Tliat  milk  is  time  freight  and  delay  of  a  few 
hoars  in  arrival,  by  accident,  or  otherwise, 
would  render  Uie  whole  cargo  comparatively 
worthless,  because  even  if  the  milk  were  not 
spoiled,  the  demand  for  tiie  day  would  have 
passed,  and  that  for  the  next  day  would  be 
met  by  the  following  shipment. 

That  the  trains  cominff  in  at  night  have  to  go 
out  early  in  the  following  morning  to  carry 
back  to  the  shiiH[)er  the  cans  brought  in  by  the 
trains  on  the  previous  day,  and  returned  empty, 
so  that  he  may  receive  them  before  night,  and 
in  time  to  use  them  on  the  following  day;  that 
it  requires  the  same  number  of  cars  to  return 
the  empty  cans  that  it  does  to  brin^  them 
down  loaded,  and  the  equipment  used  in  the 
milk  traffic  can  therefore  be  used  for  no  other 
purpose,  consequently,  the  return  trip  of  the 
cars  employed  in  such  traffic  brings  no  reve- 
nue whatever  to  the  Company  (the  carriage  of 
the  empty  cans  being  included  in  the  charge 
of  thirty-five  cents,  as  already  stated). 

Said  Company  further  shows  and  alleges 
that  having  regard  to  the  cost  and  character 
of  the  service,  and  the  facilities  and  accomo- 
dations a^orded,  the  rate  on  milk  is  lower 
cnmparativelv  than  that  made  on  any  other 
elass  of  f  rei^t. 

Seventh:  The  said  Railroad  Company  further 
avers  that  ever  since  the  establishment  of  the 
buriness  of  transporting  milk  from  remote 
pobits  to  the  Cities  of  New  York  and  Brook- 
}yn  (about  forty  years  ago),  it  has  been  the 
custom  of  all  the  common  carriers  engaged  in 
that  business  to  charge  a  uniform  fixed  rate 
per  quart  or  gallon  for  the  milk  so  transported, 
irrespective  ^together  of  the  length  of  the 
haul;  and  that  the  same  custom  now  prevails 
anumg  all  the  common  carriers  engaged  in 
transportine  milk  to  the  Cities  of  New  York 
tod  Brooklyn.  This  custom  owes  its  odein, 
and  long  continuance,  to  the  fact  that  milk  is 
sold  to  all  consumers  in  the  cities  aforesaid  at 
a  uniform  price  for  the  quantity  sold;  lind  it 
was  Uierefore  deemed  better  and  more  satis- 
factory for  all  parties  interested  to  have  one 
nniform  charge  made  for  transporting  milk, 
irrespective  of  distance,  instead  of  prorating 
for  the  same  according  to  the  length  of  the 
haul. 

A.nd  it  is  averred  that  up  to,  or  about,  the 
time  of  filing  this  petition,  the  establishment 
and  observance  of  the  custom  aforesaid  regu- 
lating the  charge  for  transporting  milk  gave  a 
general,  if  not  universal,  satisfacBon,  and  that 
there  is  not  now  any  legal  or  just  ground  for 
complaint  agahist  the  same. 

Eighth:  And  the  said  Railroad  Company  fur- 
ther avers  that  it  is  of  the  greatest  importance 
to  the  citizens  of  New  York  and  Brooklyn,  as 
well  as  to  the  other  consumers  of  milk,  to  have 
the  area  for  the  production  thereof  enlarged  as 
muc^  as  possible,  instead  of  having  the  same 
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narrowed  and  circumscribed*  which  would  be 
the  effect  of  granting  the  prayer  of  the  peti* 
tioners;  because  the  practical  enect  of  so  doins 
would  be  to  enable  the  petitioners  to  establish 
a  monopoly  in  the  milk  business  by  prevent- 
ing the  establishment  of  dairy  farms  and 
creameries  at  a  greater  distance  than  fifty  miles 
from  New  York  City. 

The  business  of  producing  milk  is  a  peculiar 
one,  confined  to  few  localities  in  comparison 
with  the  raisins  of  other  farm  products,  and 
requires  therefore  all  lawful  and  reasonable 
encouragement  for  the  esti;blishmeilt  and  suc- 
cessful working  of  dairy  farms  and  creamer- 
ies. 

NitUh:  And  this  Railroad  Company  avers, 
upon  Information  and  belief,  that  quite  a  num- 
ber of  persons  relying  upon  the  custom  herein- 
before mentioned  of  making  the  same  charge 
for  the  transportation  of  milk  irrespective  of 
the  length  of  the  haul,  have  established  dairy 
farms  and  creameries  at  or  near  Summit,  and 
at  various  points  between  there  and  the  points 
in  Oranee  County,  New  York,  mentioned  in 
thepetiSon;  and  the  said  Railroad  Company 
further  avers  that  to  make  any  change  in  the 
rates  heretofore  charged  for  the  transportation 
of  milk  would  cause  great  loss  and  damage  to 
the  parties  who  have  established  such  dairy 
farms  and  creameries,  as  aforesaid. 

Tenth:  And  the  said  Railroad  ComBany  de- 
nies that  by  conducting  the  milk  buSiness  in 
the  manner,  and  for  the  rates  and  charges 
hereinbefore  stated,  it  has  done  anything  un- 
lawful, or  improper,  or  in  violation  of  the  sec- 
ond and  fourth  sections  of  the  Interstate  Com- 
merce Law,  or  any  other  section  or  provision 
thereof. 

Eleventh:  And  this  Railroad  Company  final- 
ly says  that  having  answered  fully  and  partic- 
ularlv  each  and  all  of  the  allegations  of  said 
petition.  It  prays  that  the  same  may  be  dis- 
miflfled 

The  New  York,  Lake  Erie  &  Western  Rail- 
road Company. 

By  J.  A.  Buchanan,  Attorney. 
State  of  New  York,  ) 

Ci^r  and  County  of  New  York,  f    * 

John  S.  Hammond,  being  duly  sworn,  savs 
that  he  is  the  General  Freight  Agent  of  the 
New  York,  Lake  Erie  &  Western  Railroad 
Company,  the  defendant  named  in  the  forego- 
ing answer,  and  that  he  has  read  the  same  and 
knows  the  contents  thereof,  and  that  the  same 
is  true,  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  upon  infor- 
mation and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true. 
Sworn  to  before  me  this  ) 
26th  day  of  May,  1887.  \ 

(Signed)  J.  S.  Hammond, 

Qeo.  E.  Grant  &  Co.  Notary  Public, 

[l.  b.]  N.  Y.  City. 

Answer  of  New  York,  Ontario  &  West- 
ern R  Co. 

The  New  York,  Ontario  &  Western  Rail- 
way Companv  answering  the  complaint  in  the 
above  entitled  matter: 

Mrti,  Demands  that  the  said  complaint  be 
dismissed,  because  it  contains  no  statement  of 
facts  as  sgainst  said  Company,  showing  any 
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Tiolation  by  said  Ck>mpany  of  any  proYidon  of 
the  Act  of  Congress,  approved  February  4, 
1887,entitled  "An  Act  to  Regulate  Ck>mmerce," 
nor  any  omission  on  the  part  of  said  Company 
to  do  anything  that  by  the  proyisions  of  said 
Act  it  is  required  to  do. 

1.  By  the  ninth  paragraph  of  the  complaint, 
the  said  Company  is  expressly  excepted  from 
the  allegations  of  said  complaint. 

2.  The  allegations  as  against  the  New  York, 
Lake  Erie  &  Western  Railway  Company, which 
the  complainants  allege  show  a  yiolation  of 
the  provisions  of  the  sam  Act  b^  that  Company, 
do  not  apply  to  the  New  York,  Ontario  Sl 
Western  Railway  Company  for  the  reasons 
(which  appear  upon  the  complaint)  that  the  said 
New  York,  Lake  Erie  &  Western  Railway 
Company  is  alleged  to  charae  a  certain  rate  for 
the  transportation  of  milk  from  various  points 
upon  its  road  in  the  County  of  Orange,  to  the 
City  of  Jersey  City,  in  the  State  of  New  Jer- 
sey,  with  5  per  cent  additional  for  ferriage 
from  Jersey  City  to  New  York  City,  whidi 
rates  the  complaint  alleges  are  unreasonable  and 
unjust:  Whereas,  it  appears  by  the  said  com- 

Eliunt  that  milk  transported  by  this  Company 
\  carried  upon  its  own  road;  that  such  road 
does  not  terminate  in  Jenej  City,  and  that  the 
milk  carried  upon  its  road  is  not  carried  be- 
tween the  same  points  as  to  which  it  is  alleged 
that  the  Erie  Company  make  an  unreasonable 
or  unjust  charge. 

8.  That  the  complaint  as  against  this  Com- 
pany is  too  vague  and  indefinite  and  insuffi- 
cient to  base  any  proceeding  under  the  said 
Act,  and  would  not  furnish  the  Commission 
with  any  facts  upon  which  it  could  formulate 
or  make  any  judgment  or  order. 

Without  waiving  the  foregoing  objections  to 
the  insufflciencn^  of  the  complaint,  the  said 
Company  for  a  further  and  separate  answer  ad- 
mits that  it  if  a  corporation  doing  a  general 
freight  and  passenger  bun^ness,  and  Uiat  its 
railroad  runs  through  a  portion  of  Orange 
County,  in  the  State  of  New  York,  with  a  ter- 
minus in  the  State  of  New  Jersey,  but  denies 
that  it  transports  milk  from  Summit  or  any 
other  point  in  the  County  of  Orange  or  in  the 
State  of  New  York  to  Jersey  City,  or  makes  any 
charges  or  rate  for  transportation  of  milk,  be^ 
tween  Summit  or  any  other  point  and  Jersey 
City. 

It  also  denies  that  it  charges  for  the  trans- 
portation of  milk  85 per  cent  of  the  value  there- 
of, or  at  the  rate  of  thirty-five  cents  per  100 
pounds;  and  it  also  denies  that  the  rates 
charged  by  it  for  transporting  milk  upon  its 
railroad,  are  unreasonable  and  unjust. 

It  also  denies  that  it  transports  milk  at  any 
less  rate  for  any  one  person,  company,  firm  or 
corporation  than  for  another,  or  that  it  subjects 
any  particular  person,  company,  firm,  corpo- 
ration or  locality  to  any  undue  prejudice  or 
disadvantage  in  any  respect  whatsoever,  or  that 
it  gives  any  special  rate  to  any  shipper  of  milk. 

It  also  denies  that  it  transports  any  freight 
or  produce,  under  similar  circumstances  and 
conditions,  at  a  less  rate  than  that  charged  for 
the  transportation  of  milk. 

Said  Company  further  answering,  shows  and 
alleges  that  the  termintis  of  its  road  in  the 
Stale  of  New  Jersej,  is  at  Weehawken  on  the 


west  bank  of  the  Hudson  River;  that  its  rail- 
road passes  throujrh  a  portion  of  the  County 
of  Orange,  in  the  btate  of  New  York,  and  that 
it  charges  for  the  transportation  of  milk  in  can* 
from  points  in  said  county  to  Weehawken,  and 
the  return  of  the  can  empty  to  the  point  of  or- 
iginal shipment,  thirty-five  cents  per  can;  that 
the  can  weighs  twenty  pounds,  and  containa 
forty  quarts  of  milk,  weighing  eighty  pounda; 
that  the  average  distance  of  transportation  of 
milk  from  points  in  Orange  Coun^  to  Wee- 
hawken is  seventy-seven  miles,  and  that  the 
rate  charged  by  said  Company  for  such  trans- 
portation of  the  milk,  and  return  of  the  can,  is 
at  the  rate  of  twenty  nine  cents  per  100  pounds; 
that  the  full  load  per  car  of  milk  in  cans  is  ten 
tons,  while  the  load  per  car  returning  with  the 
empties  is  but  two  tons. 

That  the  milk  ia  a  perishable  commodity  and 
must  reach  its  market  within  a  few  hours  after 
it  is  made  ready  for  shipment  by  tlie  producer; 
that  all  the  milk  carriea  on  said  road  is  sold  in 
the  Cities  of  New  York  and  Brooklyn,  and  is 
delivered  by  the  dealers  or  peddlers  to  con- 
sumers in  those  cities  early  in  the  morning, 
and  that  it  must,  therefore,  arrive  at  Weehaw- 
ken not  later  than  midnight,  so  that  it  may  be 
taken  away  by  the  consignees,  and  distributed 
before  the  early  hour  at  which  it  must  be  de- 
livered to  the  consumer. 

That  in  order  to  insure  the  arrival  of  the 
milk  in  proper  condition,  and  in  time  to  reach 
its  market,  said  Company  is  obliged  to  run 
trains  especially  for  the  transportation  of  thia 
traffic;  that  during  warm  weather,  to  preserve 
the  milk,  the  Company  is  obliged  to  cool  the 
cars  with  Ice,  placed  in  refrigerators  in  the 
cars,  and  during  winter,  to  prevent  it  from 
freezing,  is  obll|^  to  heat  the  cars  by  stoves: 
that  the  trains  have  to  be  run  at  a  high  rate  of 
speed,  equal  to  that  of  an  ordinary  passenger 
train,  for  which  are  required  cars,  equipped 
with  Miller  platforms  and  Westinghouse  air- 
brakes, and  more  expensively  constructed  than 
the  cars  in  the  ordinary  freight  service;  that 
the  milk  is  shipped  in  small  loU  ranging  from 
five  to  forty  cans,  and  more  frequent  stops  are 
necessary  than  with  other  trains,  Intermediate 
mUk  sUtions  being  established  solely  for  the 
accommodation  of  milk  shippers;  that  the  fast 
Ume  necessary  to  be  maae  by  the  train  in- 
creases tlie  risk  of  accidents,  and  requires  the 
employment  of  larger  crews  in  order  to  handle 
the  cans,  and  arrange  them  convenient  for 

S[ulck  delivery,  and  also  entails  greater  expense 
or  fuel  and  maintenance  of  equipment;  that 
consignees  of  the  milk  who  take  it  away  in 
wagons  from  Weehawken.  assemble  there  so  as 
to  meet  the  train,  about  the  Ume  of  its  arrival, 
and  are  so  numerous  and  require  so  much  room 
for  their  accomodation  that  extra  men  have  to 
be  employed  to  make  the  delivery,  and  separate 
and  costly  delivery  sheds  and  grounds  have  to 
be  provided  and  maintained,  which  cannot  be 
used  for  general  delivery  of  other  dashes  of 
freight;  that  the  dealers  or  consignees  who  come 
for  the  milk  at  Weehawken.  cross  from  New 
York  or  Brooklyn,  and  ferries  have  to  be  nm 
for  several  hours  during  the  night  for  their  ac- 
commodation at  large  expense,  there  being 
during  those  hours  very  little,  or  none  other, 
business  passing  from  one  side  of  the  river  |o 
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the  other,  and  the  fares  paid  by  the  milkmen 
bein^  insufficient  to  meet  the  cost  of  operating 
the  Terries. 

That  milk  is  time  freight  and  a  delay  of  a 
few  hours  in  arrival  by  accident  or  otherwise, 
would  render  the  whole  cargo  worthless,  be- 
cause eren  if  the  milk  were  not  spoiled,  the  de- 
mand for  the  day  would  have  passed,  and  that 
for  the  next  day  would  be  met  by  the  follow- 
ingshipment. 

That  the  train  coming  in  at  midnight  has  to 
go  out  early  in  the  following  morning  to  car- 
ry back  to  the  shipper  the  cans  brought  in  by 
the  train  on  the  previous  dav,  and  returned 
empty,  so  that  he  may  receive  them  before 
night,  and  in  time  to  use  them  on  the  follow- 
ing day;  that  it  requires  the  same  number  of 
cars  to  return  the  empty  cans  that  it  does  to 
brinjB^  them  down  loaded,  and  the  equipment 
Qsea  in  the  milk  traffic  can  therefore  be  used 
for  no  other  purpose;  consequently  the  return 
trip  of  the  train  brings  no  revenue  whatever  to 
the  Ck>mpany  from  other  sources  than  the  milk 
traffic  (the  carriage  of  the  empty  cans  being  in- 
ehided  in  the  charge  of  thirty-nve  cents  as  al- 
ready stated). 

Said  Company  further  shows  and  alleges 
that  having  regard  to  the  cost  and  character  of 
the  eervice,  and  the  facilities  and  accommoda- 
tlooe  afforded,  the  rate  on  milk  is  lower  com- 
paratively than  that  made  on  any  other  class 
oi  freight. 

Said  Company  further  shows  that  to  the  best 
ef  its  knowledge,  information  and  belief,  none 
of  the  complainants  are  shippers  of  milk  upon 
the  road  of  said  Company. 

Dated,  New  York,  May  28, 1887. 

New  York,  Ontario  &  Western  Railway 
Company, 

By  John  Burton,  Secretary. 
John  B.  Kerr, 

Attorney  for  said  Company, 

16  &  18  Exchange  Place,  New  York. 
State  of  New  York,  City    )  ^ 
tad  County  of  New  York.  )  "* 

John  Burton  being  duly  sworn  deposes  and 
i^:  that  he  is  the  Secretary  and  Treasurer  of 
tiie  New  York,  Ontario  &  Western  Railway 
Company  above  named;  that  the  foregoing  an- 
swer is  true  of  his  own  knowledse  except  as  to 
the  matters  therein  stated  on  information  and 
bdief ,  and  as  to  those  blatters  he  believes  it  to 
be  true. 
Sworn  to  before  me,  this  28th  day  of  May, 

1887,  John  Burton. 

[Seal]    Qeorge  Marsden,  Notary  Public, 

Westchester  County, 

Certificate  filed  in  New  York  County. 

AsswxB  OF  New  Yobk,  Susqukhaite^a  & 
WBSrrERN  R  R.  Co. 

The  New  York,  Susquehanna  &  Western 
Railroad  Company,  one  of  the  corporations 
complained  against  in  and  by  the  above  men- 
tioned petition,  answering  so  much  and  such 
parts  thereof  as  relate  to  Uds  respondent,  says: 

1.  It  admits  that  it  is  a  corporation  (formed 
uder  and  by  virtue  of  the  laws  of  New  Jer- 
sey and  Pennsylvania)  doing  a  general  freight 
and  paasengtf  business,  as  in  the  eighth  para- 
graph of  said  petition  alleged ;  but  it  denies  it  to 
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be  true  as  in  said  paragraph  alleged,  that  its  road 
passes  "through  the  State  of  New  York.''  and 
says  that  its  main  line  extends  from  Marion,  in 
Jersey  City,  in  the  State  of  New  Jersey,  to 
Gravel  Place,  in  the  State  of  Pennsylvania, 
with  a  branch  (called  the  '*Unionville  Branch") 
extending  from  the  Two  Bridges  on  its  main 
line,  to  the  boundary  line  between  the  States 
of  New  Jersey  and  New  York,  at  Unionville, 
in  the  last  named  State;  together  with  a  rail- 
road (known  as  the  '*Middletown,  Unionville 
&  Water  Gap  Railroad'*)  operated  by  it  under 
a  traffic  arrangement,  in  connection  with  said 
branch,  and  extending  from  said  state  line  at 
Unionville,  to  Middletown,  in  the  County  of 
Orange,  a  distance  of  18  9-10  miles;  which  last 
mentioned  road  is  the  only  road  operated  by 
this  respondent  in  the  State  of  New  York. 

2.  It  denies  it  to  be  true  (as  in  the  ninth 
paragraph  of  said  petition  alleged),  that  the  al- 
les^tions  of  the  petition  "are  equally  appli* 
cable"  to  this  respondent,  *'as  to  the  New  York, 
Lake  Erie  <&  Western  Railroad  Company";  and 
further  answering,  severally,  the  allegations  of 
said  petition  alleged  to  be  applicable  to  this  re^ 
sponaent. 

8.  It  denies  the  allegation  that  its  railroad 
runs  "through  the  County  of  Orange  afore 
said,  a  distance  of  about  fifty  miles, '^contain- 
ed in  the  second  paragraph  of  said  petition  i 
and  it  says  that  it  runs  only  13  9  10  miles  in  said 
County,  as  hereinbefore  stated. 

4.  It  admits  that  considerable  (though  not 
vervlarge)quan titles  of  milk  are  daily  transport- 
ed from  various  points  in  said  county,  to  Jersey 
City,  in  the  State  of  New  Jersey;  but  it  denies 
that  the  same  is  transported  by  said  petitioners 
and  those  by  them  represented  ;  and  it  says 
thnX,  as  it  has  been  Informed  and  believes,  the 
milk  so  transported  over  its  road,  as  aforesaid, 
is  transported  largely  (if  not  entirely)  by  or  for 
other  persons,  who  purchase  the  same  before 
transportation,  of  the  said  petitioners  and 
others. 

5.  It  denies  that  the  rate  charged  for  such 
transportation  is  unreasonable  or  uniust,  as  al- 
leged in  the  fourth  paragraph  of  said^petition. 

6.  It  savs  that  the  rate  charged  by  it  amounts 
to  only  thirtyfive  cents  per  can,  containing 
about  100  pounds  of  hiilk.  for  the  transporta- 
tion of  filled  cans  from  different  points  on  its 
said  New  York  line  of  18  9-10  miles  in  extent  to 
Jersey  City  aforesaid,  and  the  return  trans- 
portation of  the  empty  cans  from  said  city  to 
said  points  on  said  New  York  line;  and  it 
denies  that  such  charge  is  simply  for  the  trans- 
portation of  the  filled  cans  to  Jersey  City  afore- 
said, or  that  this  respondent  has  anything  to  do 
with  the  ferriage  thereof  to  or  from  the  City 
of  New  York,  or  that  it  charges  or  receives 
anything  therefor  or  on  account  thereof, — as 
alleged  or  insinuated  in  said  petition;  and  while 
it  may  be  true,  as  indefinitely  alleged  in  the 
last  mentioned  paragraph,  that  "other  classes 
of  freight  and  produce  of  equal  value,  are 
transported  from  and  to  the  same  points  for 
a  less  rate  and  with  no  greater  risk  attached"; 
yet  such  "other  classes  of  freight  and  prod- 
uce," transported  at  a  less  rate,  are  not  ia 
fact,  and  are  not  alleged  to  be,  of  a  like  kind 
or  description,  nor  is  the  service  in  the  trans- 
portation thereof  of  a  like  and  contemporano' 
ous  service  under  substantially  similiar  circum* 
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jtances  and  conditions,  with  that  performed  in 
the  transportation  of  milk  as  aforesaid;  nor  is 
the  charee  in  question  (as  this  respondent  sub- 
oits)  a  Tiolation  of  the  law. 

7.  It  denies  that  the  allegations  of  the 
jeventh  paragraph  of  said  petition  are  true  in 
respect  to  th&  respondent,  or  that  they  are  at 
All  applicable  to  it. 

8.  It  submiu  that  the  "estimation,"  infer- 
jence,  or  conclusion  of  the  said  petitioners,  fol- 
lowing the  allegations  of  facts,  herein  before 
answered,  and  characterizing  them  as  Tiola- 
tions  of  the  Act  of  Conpess  entitled  *'An  Act 
to  Regulate  Commerce— are  unfounded,  un- 
warranted, and  unlust 

And  this  respondent  prays  to  be  hence  dis- 
missed 
John  W.  Taylor.  F.  A.  Potts, 

Solicitor  for  Respondent.       President. 
State  of  New  York.  )  __ 

bounty  and  Oily  of  New  York.  J  **' 

The  foregoing  answer  of  the  New  York, 
Susquehanna  &  Western  Railroad  Company, 
was  taken  before  me,  this  thirteenth  day  of 
Hay,  A.  D.  1887,  under  the  common  seal  of 
the  said  corporation,  as  by  their  seal  thereto 
Afllxed,  appears. 

R.  C.  ShimealL 
[Seal]  Notary  Public  for  Kings  County. 
Certificate  filed  in  New  York  County. 

Answbb  or  Lkuoh  &  Htjdson  Ritbb  R.  Co. 

The  Lehigh  &  Hudson  Riyer  Railway  Com- 

giny  answering  the  petition  of  Nathaniel  W. 
owell  and  others  heretofore  filed  with  the  In- 
terstate Commerce  Commission  against  said 
X?ompany, 

1.  Admits  that  said  Company  is  a  corpora- 
tion doing  a  general  freight  and  passenger 
business  upon  their  line  of  railwirf  passing 
through  the  State  of  New  Jersey  and  a  portion 
jot  Orange  County,  in  the  State  of  New  York. 

2.  Denies  each  and  erery  other  allegation 
and  statement  in  said  petition  contained,  so  far 
as  such  allegations  and  statements  refer  to  or 
are  sought  to  be  alleged  against  the  said  Lehigh 
A  Hudson  River  lUulway  Company. 

8.  And  for  a  further  and  separate  answer 
and  defense  to  said  petition  the  said  Lehigh  & 
Hudson  River  Railway  Company  avers  that  its 
charges  for  the  transportation  of  milk  over  the 
Une  of  said  railway  or  for  the  receiving,  de- 
livering, storage  or  handling  of  such  property 
are  ana  have  Men  reasons bw  and  Just;  that  in 
the  transportation  of  said  prooerty  the  said 
Company  has  not  in  the  past  ano  does  not  now 
violate  any  of  the  provisions  of  the  Act  of 
Congress  entitled  "An  Act  to  Regulate  Com- 
merce*' and  known  as  the  Interstate  Conuneroe 
Act. 

4.  And  for  a  further  and  separate  answer 
and  defense  to  said  petition  the  said  Company 
Avers  that  in  the  transportation  of  milk  over 
the  said  Railway  for  the  shippers  thereof  the 
said  Company,  as  a  common  carrier,  does  not 
do  for  any  otner  person  or  persons  a  like  and 
contemporaneous  service  in  the  transportation 
of  a  like  kind  of  traffic  under  substantially 
similiar  conditions  and  circumstances  ;  that 
auch  transportation  of  milk  is  by  a  difTerent 
and  separate  service  from  that  of  anv  other 
irafllo  over  said  Railw^  and  is  carried  under 


whelly  dinimilar  circumstances  and  ooBditions, 
in  that  among  other  things  such  milk  is  trans- 
ported by  special  train  service  at  greater  ex- 
pense for  equipment,  maintenance  and  car- 
riage, and  tluit  the  cans  returned  as  freight  to 
the  shipper  require  the  same  service  and  car 
room  as  the  original  shipment,  and  no  addi- 
tional charge  or  charges  are  made  for  aach  re- 
turn and  transportation. 

Wherefore,  the  said  Lehigh  &  Hudson  River 
Railway  Company  demancfi  that  the  said  peti- 
tion be  dlsmitted  as  against  said  Company. 

Dated  the  81st  day  of  May,  1887. 

(Signed)  John  J.  Beattle, 

Attorn^  for  the  Lehigh  &  Hudson  River 
Railway  Company. 

Warwick,  Orange  County,  N.  Y. 
SUte  of  New  York,    ) 

County  of  Orange.     J 

Orinnell  Burt,  being  duly  swpm,  says  that 
he  has  heard  retA  the  foregoing  answer  and 
knows  the  contents  thereof  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true. 

And  deponent  further  saya  that  the  reason 
why  this  verification  is  not  made  by  the  party 
is  that  the  said  party  is  a  corporation  and  that 
this  deponent  is  an  officer  thereof  to  wit:  the 
President,  and  that  all  of  the  allegations  in 
said  answer  are  within  the  personal  knowledge 
of  this  deponent. 

Sworn  to  before  me  this  )  n^^.^n  n.,^ 
81st  day  of  May.  1887.  j  <3^rinn6U  Burt 

F.  A.  Sanf ord,  Notary  Public 


LevereU  LEONARD 

•. 

UNION  PACIFIC  R.  00. 

(No.  10.) 

PLEADINGS  in  case  now  pending  before  the 
Commission,  based  upon  allegauons  of  the 
exaction  of  an  unreasonable  and  discrim- 
inating rate  for  the  transportation  of  cattle  In 
a  Burton  stock  car.* 

CoKPliAXXT. 

(Tiled  May  a«  1887.) 

Mount  Leonard,  Mo.,  April  <— » 1887. 
To  the  Honorable  Chairman,  Interstate  Ooo- 

meroe  Commission,  Washington,  D.  C. 
Dear  Sir: 

Be  it  known  to  your  honorable  board 
that  I,  Leverett  Leonm,  of  Mount  Leonard, 
Saline  Ountv,  and  Sute  of  Missouri,  am  a 
breeder  and  snipper  of  pure  bred  stock.  That 
on  the  14th  day  of  April,  A.  D.  1887, 1  did  de- 
liver to  the  Union  Pacific  Railroad  Company, 
at  thdr  station  at  Kansas  City,  Missouri,  to 
their  authorised  employees,  twentv-six  long 
yearling,  pure  bred  stock  cattle,  in  the  Burton 
feeding  and  watering  stock  car.  No.  47,  said 
car  beng  owned  and  operated  by  the  Burton 
Stock  &t  Company  (incorporated),  Bosloo, 

•See  Barton  Stock  Oar  Oo.  V.  CMosgOk  Bniltoftsa 
k  QuiDoy  B.  B.  00b«  oaU,  Wk 
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Masa.,  said  stock  being  consigned  by  and  to 
myself,  to  Pueblo.  Colorado,  on  sale.  The  said 
employees  of  the  Union  Pacific  Railroad  Com- 
pany charged  me  a  rate  of  freight,  for  trans- 
portation of  said  stock  from  Kansas  City,  Mis- 
souri, to  Pueblo,  Colorado,  38  per  cent  in  ex- 
ceaa  of  the  regular  rate  of  transportation  of 
same  stock,  from  Kansas  City  to  Pueblo,  in  the 
<rommon  stock  cars  owned  and  operated  by  the 
Union  Pacific  Railroad  Company.  (See  ex- 
pense Touchers  attached). 

I  protested  against  said  excesscharge  for  trans- 
portation, the  same  being  wholly  in  defiance  of 
the  letter  and  the  spirit  of  the  Interstate  Com- 
merce Law;  the  employees  of  the  said  Union  Pa- 
cific Railroad  Company  then  referred  me  to  a 
copy  of  the  western  classification  (revised  to  April 
U  1887),  page  23,  relating  to  '*The  transporta- 
tion of  live  stock  in  special  or  palace  cars'* 
{copy  of  said  western  classification  beine  here- 
with attached).  I  then  demanded  of  said  em- 
ployees that  the  said  Union  Pacific  Railroad 
Company  supply  me  with  an  improved  feeding 
and  watering  stock  car,  suitable  for  the  safe 
and  prompt  transportation  of  the  above  men- 
tions pure  bred  stock,  and  was  informed  that 
the  Union  Pacific  Railroad  Company  did  not 
own  any  such  stock  cars,  and  that  it  sup- 
plied only  the  common  stock  car. 

Be  it  further  known  to  your  honorable  board 
that  the  common  stock  cars  supplied  by  the 
said  Union  Pacific  Railroad  Company  are  whol- 
ly inadequate  for  the  comfortable  and  safe 
transportation  of  valuable  and  pure  bred  stock, 
being  common  rack  cars,  exposing  animals 
transported  therein  to  draughts  of  air.  dust,  and 
locomotive  cinders,  and  having  no  appliances 
for  feeding  and  watering  purebred  animals  on 
the  cars,  which  is  very  important  to  their  com- 
fort and  safety  on  long  hauls. 

ITierefore,  I,  Leverett  Leonard,  respectfully 
petition  your  honorable  board  to  cause  the 
Uaion  Pacific  Railroad  Company  to  refund  to 
me  the  aforementioned  excess  charge  of  38  per 
«ent  above  the  regular  rates;  and  further,  I  pe- 
tition, in  the  interest  of  breeders  and  shippers 
of  live  stock,  that  all  railroads  operating  under 
tb<'  aforesaid  western  classification,  or  anv  oth- 
er classification,  be  required  to  supply  suitable 
improved  live  stock  cars,  provided  with  ade- 
quate appliances  for  properly  feeding  and 
watering  horses  and  cattle  on  the  cars  while  in 
transit;  or  in  the  event  of  failing  to  supply  such 
improved  stock  cars,  said  railroad  companies 
shall  be  required  to  receive  live  stock,  loaded 
In  improved  feeding  and  watering  stock  cars, 
when  offered  to  them,  and  transport  said  stock, 
in  said  improved  cars,  at  the  same  rates  of 
freight  as  they  receive  for  transporting  a  like 
number  or  weight  of  live  stock,  in  their  own 
cars,  the  same  distance,  without  charging  any 
excess  whatever  for  the  use  of  said  improved 
cars;  all  of  which  your  petitioner  respectfully 
pra^;  Leverett  Leonard. 

Done  at  Denver,  Colorado,  this  12th  day  of 
April,  1887. 
State  of  Missouri, ) 
County  of  Saline,  f 

Personally  appeared  Leverett  Leonard,  who 
if  personally  known  to  the  undersigned  no- 
tary public,  and  he  states  upon  his  oath  that 
the  aoove  statements  are  true,  for  the  uses  and 
purposes  therein  set  forth. 

8. 


Witness  my  hand  and  seal  in  Mt  Leonard, 
Saline  Co.,  Missouri,  this  eleventh  day  of  May, 
1887.  John  Cherry.  Notary  Public. 

Term  of  office  expires  512, 1889. 
(Seal) 

Answer. 

(FUedJuneO,18S7J 

The  answer  of  the  Union  Pacific  Railway 
Company,  to  the  complaint  of  Leverett  Leon- 
ard made  to  the  Interstate  Commerce  Commis- 
sion and  filed  May  21,  1887.  alleging  over- 
charge in  the  transportation  of  twenty -six  head 
of  cattle  loaded  in  Burton  stock  car  No.  47 
from  Kansas  City  to  Denver: 

For  answer  to  said  complaint  respondent,  the 
Union  Paqific  Railway  Company,  says  that  it 
is  true  that  about  the  14th  day  of  April,  1887, 
application  was  made  to  the  Union  Pacific  Rail- 
wav  Company  at  Kansas  City  for  the  transpor- 
tation of  a  Burton  stock  car,  said  to  be  loaded 
with  twenty  six  head  of  cattle,  from  that  place 
to  Pueblo,  Colorado,  via  Denver,  Colorado. 
That  at  the  date  of  said  application  the  assist- 
ant general  freight  agent  of  respondent  lo- 
cated at  Kansas  City  explained  to  said  Leonard 
the  rate  of  freight  upon  said  car  so  loaded  as 
aforesaid  from  Kansas  City  to  Denver.  That 
said  stock  car  was  represented  to  said  agent, 
and  was  a  Burton  palace  stock  car  of  the  or- 
dinary size,  and  thirty-six  feet  in  length,  inter- 
nal measurement.  That  the  rate  of  freight  ^ 
upon  an  ordinary  stock  car  thirty  feet  in  length 
as  used  by  railways  generally  was  $72.50,  and 
was  so  explained  to  said  Leverett  Leonard.  That 
under  the  rules  adopted  for  the  transportation 
of  live  stock  in  the  general  westerp  classifica- 
tion, as  adopted  and  used  by  agreement  of 
western  roads,  through  the  western  classifica- 
tion committee, — so-called, — as  existing  at  the 
date  of  said  shipment,  the  rate  established  by 
said  association  on  live  stock  palace  cars,  thir- 
ty-six feet  in  length,  internal  measurement,  was 
138  per  cent  of  the  regular  tariff  rate;  which 
said  regular  tariff  rate  was  $72.50  as  stated  and 
explained  to  said  Leonard  at  the  time  of  his  ap- 

Elication  for  such  transportation.  That  said 
iconard  at  that  time  made  no  objection  to  said 
rate,  and  that  the  only  difference  which  arose  be- 
tween said  Leonard  and  said  freight  agent,  at 
that  interview  or  at  any  other  interview  prior  to 
said  shipment,  was  in  relation  to  the  issue  of  a 
free  pass  to  said  Leonard  by  said  Union  Pacific 
Railwav  Company  from  Kansas  Cit^  to  Den- 
ver. That  said  assistant  general  freight  agent 
having,  as  he  was  advised  and  believed,  no  au- 
thority under  the  Act  of  Congress  to  Regulate 
Commerce,  to  issue  such  free  transportation  to 
said  Leonard  from  Kansas  City  to  Denver,  re- 
fused the  request  of  said  Leonard  for  the  same. 
To  this  refusal  the  said  Leonard  objected;  but 
no  other  or  further  complaint  was  made  by 
him  in  respect  to  said  shipment,  nor  were  said 
assistant  general  freight  agent  or  any  eeneral 
officer  of  the  company  advised  of  any  dissatis- 
faction in  respect  to  said  shipment  until  the 
filing  of  his  complaint  with  the  Interstate  Com- 
merce Commission.  That  he  made  no  com- 
plaint or  claim  for  the  refunding  of  any  alleged 
excess  in  the  rate  to  any  department  or  officer 
of  respondent,  and  that  the  nrst  knowledge  said 
Railway  Company  had  of  said  claim  was  re- 
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ceived  throngh  his  complaint  filed  with  the  In- 
terstate Commerce  Commission. 

Respondent  further  answering  sajs  that  it 
denies  that  said  charge  or  any  part  thereof  is  im- 
posed wholly  in  defiance  of  the  letter  and  spirit 
of  the  Act  of  Congress  to  Regulate  Commerce; 
and  further  denies  that  any  demand  was  made 
upon  said  Railway  Company  to  furnish  said 
Leonard  with  an  improved  feeding  and  water- 
ing stock  car  suitable  for  the  safe  and  prompt 
transportation  of  high  bred  stock;  or  that  said 
complainant  was  informed  ,that  the  Railway 
Company  did  not  own  such  cars;  and  says  that 
the  statements  of  the  complainant  in  that  par- 
•  ticular  are  untrue  in  fact. 

Respondent  further  answering  says  that  the 
stock  cars  of  the  Union  Pacific  Railway  Com- 
pany in  ordinary  use  are  well  built,  substantial 
and  in  eyery  respect  fit  for  the  transportation 
of  live  stock,  as  such  business  is  ordinarily  con- 
ducted by  western  roads;  and  that  the  same  are 
managed,  run  and  operated  with  due  care  and 
prudence,  and  in  accordance  with  the  laws  of 
the  respective  States  and  Territories  through 
which  the  same  are  operated,  and  of  the  United 
States. 

Respondent  further  answering  says  that  the 
said  Burton  stock  car  in  which  said  cattle  were 
loaded,  and  which  the  respondent  was  request- 
ed to  transport,  is  a  species  of  palace  stock  car. 
That  it  is  not  owned  by  any  railroad  company, 
but  by  a  private  corporation  or  partnership 
known  as  the  Burton  Stock  Car  Company, 
whose  business  it  is  to  provide  cars  for  ship- 
pers of  live  stock  at  a  fee  and  expense  for  such 
shipment  to  be  paid  to  said  Burton  Stock  Car 
Company  wholly  separate  and  apart  from  any 
payment  for  the  transportation  of  said  car  and 
ita  contents.  That  said  corporation  is  a  private 
pecuniary  corporation,  building  and  owning 
cars  to  be  hired  at  and  for  their  own  profit  to 
stock  shippers,  and  for  which  said  Burton 
Stock  Car  Company  demands  and  receives  a 
separate  compensation  wholly  distinct  from, 
and  in  addition  to  the  compensation  paid  to 
railway  companies  for  the  transportation  of 
cars.  That  the  tendency  and  effect  of  such 
private  ownership  and  private  profit  upon  cars 
transported  by  railway  companies  is  to  absorb 
and  divert  a  portion  of  the  legitimate  business 
of  railways  into  the  pockets  of  private  corpo- 
rations and  individuals,  who  deny  any  obliga- 
tion as  common  carriers  to  the  public  or  the 
Government,  and  who  seek  to  interpose  them- 
selves between  the  public  and  the  railways  as 
middlemen  and  thus  extract  a  private  profit 
from  each. 

Respondent  further  answering  says  that  in 
the  transaction  set  forth  in  complainant's  com- 
plaint respondent  has  granted  and  allowed  to 
said  complainant  equal  advantages  and  facili- 
ties, without  preference  or  discrimination  in 
favor  of  or  against  any  other  person  or  corpora- 
tion similarly  situated  tendering  for  transpor- 
tation cars  or  the  same  character,  construction, 
weight,  length  and  capacity;  and  that  the 
charges  made  said  complainant  for  hauling  and 
hanalinff  the  same  by  respondent  were  reason- 
able andjust. 

Respondent  further  answering  denies  that  in 
said  transaction  it  has  been  guilty  in  any  way 
or  manner,  either  directly  or  indirectly,  of  a « 
breach  of  sections  1, 3  or  8,  or  of  any  other  sec- ' 


tion  of  the  Act  of  Congress  passed  at  the  lata 
session  of  Congress;  all  of  which  respondentia 
ready  to  support  by  appropriate  proof. 

Respondent  further  submits  that  it  is  not 
under  any  legal  obligation,  either  of  common 
law  or  by  construction,  to  receive  and  transport 
over  its  road  trains,  cars  and  vehicles  owned 
by  private  parties  or  corporations,  whether 
tendered  by  the  owners  thereof  or  by  the  hirers 
thereof,  not  operating  rail  ways  as  common  car- 
riers and  not  exchanging  passengers,  freight  or 
other  cars  with  respondent  as  common  caniers. 

Respondent  further  answering  denies  each 
and  every  allegation  of  complainant's  complaint 
not  herein  already  denied,  confessed  or  avoid- 
ed and  prays  that  it  may  be  dismissed  with  ita 
costs. 

Union  Pacific  Railway  Company, 
By  A.  J.  Poppleton,  ita  Attorney. 
State  of  Nebraska,    \ 
County  of  Douglas.  \ 

Thomas  L.  Kimball  being  first  duly  sworn, 
on  oath  says  that  he  is  the  General  Traflic Man- 
ager of  the  Union  Pacific  Railway  Company, 
respondent  herein,  having  general  charce  and 
supervision  of  its  trafl9c  business;  that  ne  has 
read  the  foregoins  answer  and  knows  the  con- 
tents thereof;  ana  that  the  facts  therein  stated 
are  true  as  he  verily  believes. 
'  Subscribed  in  my 
presence  and  sworn  to 

before  me  this  fourth  ^Thomas  L.  EimbalL 
day   of   June,  A.   D. 
1887. 

(Seal)       J.  S.  Shropshire,  Notary  Public 


B.  B.    RAYMOND 
e. 

CHICAGO,    MILWAUKEE   &  ST.  PAUL 

R  CO. 

(No.  20.) 

PLEADINGS  in  a  case  pending  before  the 
Commission,  based  upon  allegations  of 
the  exaction  of  an  unreasonable  charge  for  the 
transportation  of  wheat. 

Complaint. 

(Filed  Maj  88, 188TJ 

This  is  to  certify  that  I,  E.  B.  Raymond, 
am  a  citizen  of  the  Town  of  Masseppa,  Ooonty 
of  Wabasha,  and  State  of  Minnesota;  that  I 
am  interested  with  another  party  in  the  pur- 
chase and  sale  of  produce;  that  the  Town  of 
Mazeppa  is  located  on  the  Wabasha  division 
of  the  Chicago,  Milwaukee  A  Saint  Paul  Riil- 
road,  about  fifty- two  miles  from  Wabasha 
where  the  said  Wabasha  division  connects 
with  river  division  of  the  said  Chicago,  Mil- 
waukee Jk  Saint  Paul  Railroad,  the  said  river 
division  constituting  and  being  a  part  of  th» 
main  line  extending  from  Chicago  via  Racine, 
Milwaukee  and  La  Crosse  to  Saint  Paul,  Min- 
nesota. That  Lake  City  and  Red  Wing  are 
located  on  the  said  river  division  of  the  said 
Chicago,  Milwaukee  A  Saint  Paul  Road,  the 
former.  Lake  City,  about  twenty  miles  from 
Mazeppa,  and  the  latter.  Red  Wing,  about 
twenty-two  miles  from  Mazeppa,  both  towns 
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being  direct  competitors  with  the  Town  of 
Kazeppa  for  the  rail  traffic  and  purchase  of 
produce  from  the  territory  or  country  inter- 
Tening. 

That  the  posted  rates  on  wheat  and  some 
other  kinds  of  erain  bv  the  said  Chicago, 
Milwaukee  &  Saint  Paul  Railroad  from  &d 
Wine  and  Lake  City  to  Chicago  was  fifteen  cents 
per  100  pounds  from  August  1 5, 1886,  until  April 
6,  lb87.  That  the  posted  rates  on  wheat  and 
some  other  kinds  of  grain  by  the  said  Chicago, 
Milwaukee  A  Saint  Paul  Railroad  from  Ma- 
zeppa  to  Chicago  was  seventeen  cents  per  100 
pounds  from  AugustlS,  1886,  until  April  5, 1887. 
That  when  the  Chicago,  Milwaukee  &  Saint 
Paul  Railroad  posted  its  new  rates  April  5, 
1887,  it  did  not  change  the  old  rates  on  wheat 
from  Winona  or  Hastings  on  the  river  division, 
nor  the  rates  on  wheat  to  Chicago  from  Ham- 
monds, a  station  about  thirty-four  miles  from 
Wabasha  on  the  said  Wabasha  division;  but  at 
all  stations  west  of  Hammonds  on  said  Wa- 
basha division,  the  rate  on  wheal  was  advanced 
to  ^ghteen  cents  per  100  pounds  to  Chicago, 
making  at  this  place  a  differential  of  three 
cents  per  100  pounds  in  place  of  two  cents  per 
100  pounds  as  existed  from  August  15,  1886, 
until  April  5,  1887. 

That  the  said  Chicago,  Milwaukee  &  Saint 
Paul  Railroad  I  believe  at  times  previous  to 
August  15,  *1886,  did  make  such  rates  on  some 
kinds  of  grain  to  interstate  points  from  "Lake 
City  as  to  draw  the  grain  from  within  eighty 
rods  of  our  own  elevator.  That  an  eighteen 
cents  rate  from  Mazeppa  to  Chicago  is  what  I 
believe  to  be  unreasonable,  and  I  further  be- 
lieve that  the  advance  April  5,  1887,  from 
seventeen  cents  to  eighteen  cents  on  wheat  to 
Chicago  from  Mazeppa  was  wholly  unwar- 
rante£  That  any  differential  exceeding  two 
cents  per  100  pounds  on  grain  from  Mazeppa  to 
Chicago  or  other  interstate  points  over  the 
rates  from  Red  Wing  and  Lake  City  to  such 
interstate  points  I  believe  to  be  unjust  and  a 
discrimination  against  this  place  and  locality. 
That  it  is  now  claimed  by  the  Daily  Press  that 
a  ten  cent  rate  on  wheat  from  Minneapolis  to 
Chicago,  including  Red  Wing  and  Lake  City, 
»  now  being  made;  if  so,  then  an  eight  cent 
differential  exists  sufficient  to  take  the  wheat 
from  before  our  own  door. 

Therefore  I  ask  of  your  honorable  Commis- 
sion as  early  a  consideration  of  my  complaint 
as  possible.  I  further  ask  that  If  you  find  Uiat 
the  advance  April  5,  1887,  was  unwarranted 
and  unjust,  then  you  request  the  said  Chicago, 
MOwaokee  &  Saint  Paul  Railroad  Company 
to  refund  the  excess  collected  from  shippers 
since  April  5, 1887.  I  further  ask  that  if  you 
find  that  the  said  Chicago,  Milwaukee  &  Saint 
Paul  Railroad  Is  carrying  wheat  from  Red 
Wing  and  Lake  City  to  Chicago  at  ten  cents 
per  too  pounds  and  has  been  since  the  18th  inst. 
that  you  declare  the  same  to  be  a  discrimina- 
tion against  this  place  and  locality  and  a  viola- 
tion of  section  8  of  the  Interstate  Commerce 
Law  so  long  as  the  rate  remains  eighteen  cents 
per  100  pounds  from  this  place  to  Chicago;  and 
that  you  further  rej^uest  it,  if  you  find  that 
It  has  violated  said  third  section  of  the 
Interstate  Commerce  Law,  to  refund  any  ex- 
oeis  of  money  it  may  have  collected  from 
shippers  over  and  above  the  rate  at  Lake  City 
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and  Red  Wing,  with  a  reasonable  differential, 
and  to  pay  any  damages  that  may  have  accrued 
in  consequence  of  such  violation  of  the  Inter- 
state Commerce  Law, 
Subscribed  and  sworn  to 
according  to  my  best 
knowledge  and  belief. 

E.  B.  Rajrmond. 
Witness,  H.  P.  Fowler. 

Sworn  to  and  subscribed  before  me  this  23d 
day  of  May,  1887. 

(Seal)    Homer  T.  Fowler,  Notary  Public, 

Wabasha  Co. 

Ass  WEB. 

(Filed  June  18,  1887.) 

Milwaukee,  Wis.  June  7. 1887. 
Mr.  Edward  A.  Moseley,  Secretary  Interstate 

Commerce  Commission, 

Washfaigton,  D.  0. 
Sir: 

Answering  the  complaint  of  E.  B  Ray- 
mond, a  citizen  of  Mazeppa,  County  of  Wa- 
basha, State  of  Minnesota,  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  states  as 
follows: 

Fir^t,  It  is  true,  as  claimed,  that  immediately 
prior  to  April  5,  1887,  fifteen  cents  per  100 
pounds  was  the  rate  charged  from  stations  on 
the  River  Division,  including  Lake  City  and 
Red  Wing,  and  seventeen  cents  per  100  pounds 
from  Mazeppa  to  Chicago. 

Second.  That  in  adjusting  rates  to  take  ef- 
fect April  5,  1887,  it  was  agreed  by  all  lines 
that  eighteen  cents  per  100  pounds  was  a  rea- 
sonable rate  for  the  transportation  of  grain 
and  flour  from  St.  Paul  and  Minneapolis  to 
Chicago,  via  the  river.  La  Crosse  and  the  Chi- 
cago &  Milwaukee  divisions  to  Chicago. 

This  rate  of  eighteen  cents  was  graded 
down  so  that  the  rate  from  Lake  City  and 
from  Red  Wing  was  made  fifteen  cents. 

Mazeppa  is  a  station  on  the  Wabasha  divis- 
ion, narrow  gauge,  and  is  fifty-two  miles  from 
the  main  line  of  the  river  division  at  Wabf^a. 

Zumbrota  is  eight  miles  west  of  Mazeppa, 
and  is  the  terminus  of  the  Wabasha  division, 
and  is  the  terminus  of  the  Zumbrota  branch 
of  the  Winona  &  St.  Peter  Division  of  the 
Chicago  &  Northwestern  Railway.  Thus  all 
this  teiritory  is  competitive,  and  rates  are 
usually  made  after  agreement. 

In  adjusting  new  rates  it  was  agreed  that 
eighteen  cents  was  a  reasonable  rate  from  this 
interior  territory,  including  corresponding 
stations  on  the  Zumbrota  branch  of  the  Wi- 
nona &  St.  Peter  Railway. 

The  question  of  an  agreed  differential,  above 
rates  charged  on  the  River  Division,  was  not 
and  is  not  considered,  as  there  are  many  con- 
tingencies affecting  rates  from  river  division 
stations  which  do  not  directly  concern  interior 
points. 

Third,  May  18,  in  consequence  of  the  action 
of  our  competitors,  we  reduced  rates  from  St. 
Paul,  Minneapolis  and  all  stations  on  the 
River  and  the  La  Crosse  divisions,  to  ten  cents 
per  100  pounds,  but  we  made  no  chan^  in  the 
rates  from  stations  on  the  Wabasha  division, 
nor  on  other  divisions,  not  part  of  the  direct 
line  to  Chicago  over  which  the  St.  Paul  and 
Minneapolis  business  is  done. 
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'Fourth,  May  20.  for  the  same  reasons,  we 
made  a  further  reduction  to  7i  cents  per  100 
pounds,  but  made  no  change  atMazeppaor 
other  points  on  the  Wabasha  diyision,  or  from 
stations  on  other  diyisions  not  part  of  the  di- 
rect line  to  Chicago. 

Fmh,  May  26,  the  7i  cent  rate  from  St 
Paul  and  Minneapolis  remaining  in  effect,  we 
made  reductions  on  branches  connecting  with 
the  direct  line  to  Chicago,  among  which  was 
a  reduction  of  rates  from  Mazeppa  to  12^  cents 
por  100  pounds,  which  rate  is  now  in  effect 

Sixth.  The  rates  from  8t.  Paul,  Minneapolis, 
and  from  rirer  division  stations,  to  Chicago, 
are  affected  by  the  competition  yia  Lake  Su- 
perior and  the  competition  of  the  Mississippi 
Kiver,  causing  at  times  (notably  today),  ex- 
tremely low  and  unprofitable  rates.  This 
competition  and  these  low  rates  only  indirectly 
affect  the  rates  at  Mazeppa  and  other  interior 
points;  and  we  claim  that  the  rates  charged 
from  Mazeppa  to  Chicago  since  April  6  haye 
been  and  are  Just  and  reasonable. 

Very  Respectfully, 
The  Chicago,  Milwaukee  &  8t  Paul  Railway 
Company,  by 

RoisweU  Miller,  General  Manager. 


Oeorge  M.  JACKSON 
e. 

ST.  LOUIS,  ARKANSAS  &  TEXAS  R.  00. 

(No.  28.) 

PLEADINGS  in  a  case  pending  before  the 
Commission,  based  upon  allegations  of 
the  exaction  of  unjust  rates  for  the  transpor- 
tation of  hewed  lumber  or  ties,  and  of  discrim- 
ination in  favor  of  sawed  lumber  as  against 
hewed  lumber. 

(IklMPLAIHT. 

(Filed  June  7. 1S87J 

8t  Francis,  Clay  Co.  Arkansas, 

June  1,  1887. 

Judge  Thomas  M.  Cooley, 
Chairman  Interstate  Commerce  (Commis- 
sion: 

I  respectfully  ask  that  your  honorable  body 
summon  the  St.  Louis,  Arkansas  &  Texas 
Railroad  Company  before  you.  Your  petitioner 
charges  the  said  Railroad  Company  with  a  vio- 
lation of  the  first  section  or  the  Interstate 
Commerce  Law,  in  this:  that  the  said  Railroad 
Company  refuses  to  ship  ties  or  hewed  lumber 
for  your  petitioner  from  this  place  to  Kansas 
City,  Missouri  which  is  in  another  State. for  less 
than  40i  cents  each,  which  is  an  unreasonable 
and  unjust  charge.  A  tie  is  generally  made  of 
oak.  and  is  6  x  H  inches,  8  feet  long,  which  is 
of  a  convenient  shape  and  size  to  handle,  and 
is  such  freight  as  is  not  liable  to  injury  in  tran- 
sit A  tie  b  a  hewed  stick  of  lumber  of  the 
above  dimensions  and  will  weigh  100  pounds, 
which  makes  the  rate  a  fraction  over  twenty- 
five  cents  per  100  pounds.  In  proof  that  said 
ciiarge  is  unreasonable  yoor  petitioner  will 
state  that  said  Railroad  Company  charges  a 
rate  of  eighteen  cents  per  100  pounds  on  sawed 
oak  lumber  from  here  to  Kansas  City. 

Your  petitioner  further  charges  the  8t 
Louis,  Arkansas  &  Texas  Railroad  Company 


with  the  violation  of  the  second  section  of  said 
Act,  In  this,— that  said  Railroad  ()ompany  re- 
fuses to  transport  for  your  petitioner  from  this 
place  to  Kansas  City,  Missouri,  which  is  In  an- 
other State—hewed  lumber  or  ties,  for  a  less 
rate  than  40i  cents  each,  which  Is  a  fraction 
over  twenty- five  cents  per  100  pounds,  while 
it  transports  for  other  parties  oak  lumber  that 
Is  sawed,  to  and  from  the  same  points^  at 
eighteen  cents  per  100  pounds.  For  the  pur- 
pose of  concealing  the  discrimination  said  Rail- 
road Company  will  not  quote  you  a  rate  per 
100  pounds  on  ties  or  hewed  lumber;  that 
there  is  no  difference  between  hewed  and 
sawed  lumber;  that  it  Is  "a  like  and  contempo- 
raneous service  in  the  transportation  of  a  like 
kind  of  trafllc,  under  substantially  similar  cir- 
cumstances." 

Your  petitioner  further  charges  the  said  8t 
Louis,  Arkansas  &  Texas  Railroad  Company 
with  a  violation  of  the  third  section  of  said 
Act,  in  this — that  said  Railroad  Company  gives 
"undue  and  unreasonable"  preference  to  sawed 
lumber,  as  against  hewed  lumber,  when  they 
are  substantially  the  same  thing,  which  Is  a 
discrimination  against  a  "particular  kind  of 
traffic." 

Your  petitioner  asks  that  said  Railroad  Com- 
pany be  ordered  to  discontinue  said  diHcriml- 
nation,  and  that  hewed  lumber  or  ties  be 
transported  at  the  same  rate  per  100  pounds  as 
sawed  lumber. 

And  your  petitioner  would  further  ask  that 
if  you  find  that  said  Company  has  violated  the 
Law,  that  the  lowest  penalty  be  assessed,  aa 
this  petition  Is  filed  solely  with  the  view  of 
forcing  the  said  Railroad  Company  to  do  that 
which  it  ought  to  do  without  being  forced, 
viz. :  transport  your  petitioner's  hewed  lumber 
at  the  same  rate  that  It  does  your  petitioner's 
sawed  lumber,  who  is  also  engaged  In  run* 
ning  a  saw  mill  on  said  Railroad,  and  shipping 
luinber  to  Kansas  City,  Missouri. 

(Signed)       Geo.  M.  Jackson. 

Subscribed  and  sworn  to  before  me,  a  Jos- 
tice  of  the  Peace  within  and  for  the  County 
aforesaid. 

(Signed)       M.  D.  Gunter,  J.  P. 

June  2,  1887. 

Amswbb. 

(Filed  Jaoe  28. 1887.) 

To  the  Interstate  Commerce  Commission, 

Hon.  Thomas  M.  Cooley.  Chairman: 

Now  comes  the  St  Louis,  Arkansas  &  Texas 
Railway  Company  In  Arkansas  and  Missouri, 
and  for  answer  to  the  petition  of  George  M 
Jackson,  of  St  Francis, Clay  County, Arkansas, 
dated  June  1, 1887,  respectfully  states  as  fol- 
lows: 

Fhni,  It  denies  that  it  has  violated  the  first 
section  of  the  Interstate  Commerce  Law,  as  al- 
leged In  the  first  paragraph  of  said  petition, 
and  specially  denies  that  it  refuses  to  ship  tlias 
of  hewed  timber,  for  the  oetitloner,  for  leas 
than  40i  cents  each  from  Bt  Francis  to  Kan- 
sas City,  and  denies  that  It  ever  had  a  rata  on 
hewed  cross  ties  of  40^  cents  from  St  Francis 
to  Kansas  City,  or  that  it  has  ever  charged,  or  of- 
fered to  charge,  the  petitioner  at  the  rate  of  40| 
cents  each  for  hewed  cross  ties  between  the 
points  named. 

Further  answering  the  said  first  paragraph  of 
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»id  petition,  it  admits  that  a  tie  is  generally 
made  of  oak,  6x8  inches,  8  feet  long,  and  that 
such  freight  is  not  liable  to  injury  in  transit, 
but  denies  that  the  weight  thereof  is  160 
pounds,  and  says  that  the  weight  thereof 
would  average  about  180  pounds  in  the  condi- 
tion in  which  they  are  usually  shipped. 

And  further  answering  said  petition,  it  de- 
nies that  it  has  violated  the  second  section  of 
the  Interstate  Commerce  Law,  as  alleged  in 
the  second  paragraph  of  said  petition,  and  de- 
nies that  it  has  refused  to  transport  for  peti- 
tioner hewed  timber  or  ties  from  St.  Francis, 
Arkansas,  to  Kansas  City,  Missouri,  at  a  less 
rate  than  40^  cents  each;  but  admits  that  it 
transports  oak  timber,  which  is  sawed,  from 
St  Francis,  billed  for  Kansas  City,  Missouri, 
at  a  through  rate  of  eighteen  cents  per  100 
pounds. 

It  denies  that  it  discriminates  against  hewed 
timber  or  ties,  as  alleged,  and  denies  that  it 
refuses  to  quote  rate  per  100  pounds  on  ties  or 
hewed  timber  for  the  purpose  of  concealing 
any  such  discrimination;  denies  that  there  fi 
no  difference  between  hewed  and  sawed  tim- 
ber, and  denies  that  the  hauling  of  the  one 
dasB  is  a  like  contemporaneous  service  in  trans- 
portation of  a  like  kind  of  traffic  under  sub- 
fftantialW  similar  circumstances. 

And  further  answering  said  petition,  it  de- 
nies that  it  has  violated  the  third  section  of 
ttid  Interstate  Commerce  Law  in  giving  undue 
or  unreasonable  preference  to  sawed  lumber  as 
against  hewed  umber,  and  denies  that  they 
are  substantially  the  same  thing. 

And  for  further  answer  to  said  petition,  it 
says  that  in  transporting  ties  or  timoer  or  oth- 
er material  from  St.  Francis,  Arkansas,  to  Kan- 
sas City,  Missouri,  it  does  the  same  in  connec- 
tion with  the  Kansas  City,  Springfield  &  Mem- 
phis Railway  Company,  the  line  of  which  latter 
road  it  crosses  at  Jonesboro,  Arkansas;  that 
this  respondent  has  no  line  of  Its  own  road,  or 
any  line  that  it  controls,  which  reaches  Kan- 
sas City  or  any  point  nearer  to  Kansas  City 
tlian  Jonesboro,  Arkansas;  that  at  no  time 
has  it  ever  charged  or  attempted  to  charge 
a  rate  between  St.  Francis  and  Kansas  City 
for  the  amount  of  40i  cents  per  cross  tie:  that 
previous  to  the  2dd  day  of  May,  1887,  the 
rate  between  St.  Francis  and  Kansas  City  was 
forty  cents,  but  on  said  last  named  day  it  was  re- 
duced for  cross  ties  to  88^  cents  per  tie.  The 
^)ecial  order  fixing  this  rate  is  filed  with  your 
honorable  Commission,  and  is  numbered  I.  S. 
186,  and  this  rate  has  been  maintained  since 
said  time,  and  was  in  force  at  the  time  petition 
was  filed. 

Furtlier  answering,  respondent  states  that 
said  rate  is  reasonable  and  Just,  and  has  not 
been  complained  of  by  any  person  other  than 
petitioner. 

Further  answering,  respondent  says  that 
hewn  ties,  such  as  are  usually  offered  for  trans- 
portation, weigh  about  180  pounds,  instead 
of  160  as  stated  in  the  petition;  that  they  are 
ustially  offered  for  transportation  while  green 
and  while  they  are  wet,  and  may  be  reduced 
by  seasoning  from  about  180  pounds  to  160 
pounds  if  left  to  dry  before  they  are  transport- 
ed; yet  as  a  matter  of  fact  those  offered  for 
shipment  on  respondent's  road  are  nearly  al- 
ways so  offered  before  they  are  so  seasoned. 
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Further  answering,  respondent  states  that  in 
charging  a  rate  per  tie  rather  than  by  the  100 
pounds,  as  is  customary  with  sawed  timber,  it 
is  following  the  ordinary  custom  of  railroads 
west  of  the  Mississippi  River  in  the  handling 
of  such  freights.  Hewn  ties  are  always  sold 
at  so  much  per  ties.  They  are  of  unequal  size. 
Along  the  line  of  respondent's  road  they  are 
nearly  always  cut  from  swampy,  wet  lands; 
and  to  charge  per  100  pounds  would  be  an  in- 
justice to  those  parties,  causing  them  to  have 
to  pay  more  for  transporting  cross  ties  than  if 
the  same  tie  was  cut  from  upland.  If  the  rate 
was  made  per  1,000  feet,  there  would  necessar- 
ily be  disputes  as  to  the  number  of  feet  in  a 
tie,  from  the  fact  that  being  hewn  they  are 
necessarily  of  innumerable  shapes,  rendering 
accurate  measuring  difficult.  For  these  rea- 
sons respondent  and  other  railroads  west  of 
the  Mississippi  River  have  found  it  to  the  mut- 
ual advantage  of  shippers,  consumers  and 
themselves  to  make  rate  per  tie  instead  of  in 
any  other  manner.  The  rate  at  present  charged, 
of  8di  cents  per  tie  from  St.  Francis  and  con- 
tiguous stations,  to  Kansas  City,  is  a  reasonable 
rate  for  the  service  performed ;  and  when  the 
weight  of  each  tie  is  taken  into  consideration 
is  about  the  same  rate  per  100  pounds  as  is 
charged  for  sawed  timber,  of  which  rate  the  pe- 
titioner has  not  complained  and  with  which  it 
seems  to  be  satisfied  ;theref  ore  respondent  states 
that  in  making  the  rate  as  hereinbefore  set  forth 
it  has  violated  no  part  of  the  Interstate  Com- 
merce Law,  has  followed  the  usual  and  ordi- 
nary course  as  adopted  bv  railroads  of  the  sec- 
tion of  the  country  in  which  it  operates,  and 
has  charged  but  a  reasonable  rate,  without  dis- 
crimination, and  is  therefore  entitled  to  be 
hence  discharged  with  its  costs.  It  therefore 
prays  for  such  order  in  the  premises. 

The  St  Louis,  Arkansas  &  Texas  Railway 
Company  in  Arkansas  and  Missouri. 

By  Phillips  &  Stewart,  General  Attorneys. 

The  State  of  Missouri,  )  ^ 
The  City  of  St.  Louis,   f**' 

Before  me,  the  undersigned  notary  pubUc 
within  and  for  the  Citvof  St.  Louis,  and  State 
of  Missouri,  personally  appeared  D.  Miller, 
who  being  by  me  duly  sworn  according  to 
law,  upon  his  oath,  deposeth  and  saith  that  he 
is  the  General  Freight  and  Passenger  Agent  of 
the  St.  Louis,  Arkansas  <&  Texas  I&ilway 
Company  in  Arkansas  and  Missouri,  and  that 
he  has  read  the  foregoing  answer  and  knows 
the  contents  thereof,  ana  that  the  allegaticms 
contained  therein  are  true  to  the  best  of  his 
knowledge,  information  and  belief. 

(Signed)  D.  Miller. 

Subscribed  and  sworn  to  before  me  this  the 
20th  day  of  June.  A.  D.  1887. 

(Signed)  Isaac  H.  Orr,  Notary  Public, 
[l.  8.]  City  of  St.  Louis,  Mo. 

The  State  of  Missouri.  ) 
The  City  of  St.  Louis.  ] 

Before  me,  the  undersigned  notary  public 
witltin  and  for  the  said  City  and  State,  person- 
ally appeared  A.  C.  Stewart,  of  lawful  age, 
who  oeing  by  me  duly  sworn,  according  to 
law,  upon  his  oath,  deposeth  and  saith  that  on 
the  28d  day  of  June,  A.  D.  1887,  he  delivered 
a  copy  of  the  foregoing  answer  and  the  verifl- 
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cation  thereof  to  George  M.  Jackson,  the  peti- 
tioner  herein,  in  person  the  said  G^eom  M. 
Jackson  at  Uie  time  of  said  deliTery  oeing 
within  the  City  of  St.  Louis,  and  State  of  Mis- 
souri, and  being  the  same  George  M.  Jackson 
who  IS  describe  in  the  petition  herein  and  in 
said  answer,  as  being  of  St  Francis,  Clay 
County,  Arkansas. 

(Signed)  A.  C.  Stewart. 

Subscribed  and  sworn  to  before  me  this  the 
24th  day  of  June,  1887. 

(Signed)  Haryey  L.  Cliristie,  Notary  Public, 
[l.  8.J  City  of  St.  Louis,  Missouri 


GEORGE  RICE 

ST.  LOUIS,  IRON  MOUNTAIN  A  SOUTH- 
ERN R.  C0.» 

(No.  62.) 
SYNOPSIS  of  pleadings. 

Complaint. 

Defendant  is  a  corporation  organized,  etc., 
in  Missouri  and  Arkansas  and  engaged  in  trans- 

E)rtation  from  St.  Louis  to  Newport,  Little 
ock  and  Tezarkana  in  ArlLansas,  and  be- 
yond. 

In  the  transportation  of  oil  two  methods  are 
employed:  (a)  by  box  cars,  carrying  the  oil  in 
barrels;  (b)  by  tank  cars  holding  100  barrels 
and  upwards. 

Complainant  manufactures  and  deals  in  oils 
at  Marietta,  Ohio,  where  he  has  krge  capital 
invested.  He  would  haye  produced  and  sold 
many  thousand  more  barrets  of  oU  but  for  the 
wrongful  acts  of  defendant 

Many  of  complainant's  principal  markets  are 
in  the  territory  reached  by  defendant's  road. 

The  Waters-Pierce  Oil  Co.,  a  Missouri  cor- 
poration, is  a  larffe  dealer  in  and  shipper  of 
oils,  and  is  complainant's  chief  and  almost  sole 
competitor  In  said  markets. 

The  defendant  has  violated  the  Interstate 
Commerce  Act,  as  follows: 

Fint  Oharff$,  By  making  charges  for  trans- 
porting oil  from  St.  Louis,  '* which  were  in 
themselves  unjust  and  unreasonably  high.** 

As  specifications,  under  charge  1,  rates 
charged  July  7,  1887,  are  given. 

SeSimd  Charge,  Defendant  has  charged  com- 
plainant higher  rates  for  the  same  services 
than  it  has  charged  said  Waters- Pierce  Oil  Co., 
in  transporting  oils  from  St  Louis  to  points 
in  States  other  than  Missouri  The  Waters- 
Pierce  Oil  Co.—being  sometimes  consignor  and 

*Tbls  OMK,  and  cases  Nos.  68  to  60  loolusiTe  on 
the  Docket  of  the  Commission,  foUowlcur.  belong 
to  the  rroup  of  oases  based  upon  allMrations  of  dls> 
crimination  In  favor  of  the  Standanf  Oil  Cbmpanr 
and  others,  in  ratea  for  the  transportation  of  oU,  of 
whldi  Bice  V.  Louisville  &  Nashville  R.  B.  Co.,  (the 
oomplalnt  in  whioh  Is  rivon  In  full  on  pace  870, 
aii(s,,and  the  answer  on  pajre  443,  anle).  Is  one.  As 
aU  the  oases  are  based  upon  the  same  ^neral 
irrounds,  it  Is  thought  that  a  sjmopsis  of  the  plead- 
inca  will  suffice  to  ^ve  aU  the  deslnsd  information 
in  reference  to  them. 


sometimes  consignee  and  sometimes  both  ooa- 
signor  and  consignee. 

Specifies  companOiTe  rates  thus: 
Rates  per  bbL  since  Aprfl  5,  1887. 

To  Waters- 
Destination,     To  O.  Rice,       Pierce  Oil  Go. 
Newport,  Ark.       01  ets.  00  da. 

LitUe  Rock,  ••         01  "  00  •• 

Defendant  charges  complainant  for  actoal 
weight  and  charges  the  Waters-Pieroe  Oil  Co., 
in  manj  instances  for  much  less  than  weight. 

Thiri  Charge,  Undue  and  unreasonable 
preference  lo  the  Watera-Pierce  Oil  Co. 

dpeeificaiion^  Repeats  qpeeiflcatlon  No.  1, 
under  second  charge,  and  avers  that  the  dif- 
ferences in  rates  are  not  measnred  hj  differ- 
ences in  the  circumstances,  and  that  the  <flf- 
ferences  in  cost,  convenience,  etc.,  to  the  car- 
rier, if  anv,  are  insignificant  in  comparison 
with  the  difference  in  rates.  This  dismmina- 
tion  has  had,  and  complainant  believes  was  In- 
tended to  have,  the  effect  of  giving  said 
Waters-Pierce  Oil  Co.  a  monopoly  at  the 
points  reached  by  defendant's  ttoe,  and  to  ex- 
clude complainant's  products  entirely  from 
said  markets. 

Prayer,  For  investigation,  and  that  the 
Commission  will  report  to  what  reparatioo 
complainant  is  entitled;  and  wiU  require  de- 
fendant to  cease  and  desist  from  such  viola- 
tions, etc,  and  for  general  reliet 

AatwBB. 

Admits  that  defendant  is  a  common  carrier, 
as  alleged,  that  it  transports  oU  from  St  Loafo 
as  alleged  either  in  barrel  packages^  in  box 
cars,  or  in  tank  cars.  Is  not  informed  as  to 
capital  invested  by  complainant.  Admits  that 
the  Waters-Pierce  Oil  Co.  is  a  shipper  of  oil. 
but  is  not  informed  whether  it  is  complnla- 
ant's  chief  competitor. 

T^  Charge  Firet,  Defendant's  charges  for 
transporting  refined  petroleum  oil  from  BC 
Louis  to  Newport  and  Little  Rock,  Arkansas. 
$00  per  box  car  containing  00  bbls..  •'. «.,  a  lit- 
tle more  than  (K).0  cents  per  bbL ;  and  from  St. 
Louis  to  Tezarkana.  Arkansas,  forty-five  cents 
per  100  lbs.,  not  sixty-seven  cents. 

Denies  that  these  rates  are  unjust,  etc 

To  Charge  Second,  The  rates  charved  to 
complainant,  to  said  Waters-Pierce  OO  Co., 
and  to  all,  are  the  same:  to  be  shipped  In  bbla.. 
90  9  cts.  per  bbl. ;  and  when  shipped  in  tank 
cars,  $00  per  tank  car. 

Denies  discrimination  in  favor  of  said 
Waters-Pieroe  Co.,  or  any  other  shipper. 

Denies  that  it  has  discriminated  against  Rloe 
in  matter  of  **weighu." 

Denies  that  it  has  charged  Rice  at  any  tinw 
since  April  0,  more  than  it  has  charged  the 
Waters- Pierce  Oil  Co.,  or  any  other  shipper 
"for  like  and  contemporaneous  service  per- 
formed under  substantially  similar  drcun- 
stances  and  conditions." 

To  Third  Charge.  Denies  giving  unreason* 
able  preference  or  subjecting  compiainant,etc. ; 
denies  that  any  charges  were  desurned  to  have 
the  effect  of  giving  said  Waters-nme  Oil  Go. 
any  monopoly  or  to  exclude  oonplalnant,  etc: 
answer  to  second  charge  to  be  deemed  re- 
peated here;  and  asserts  that  the  olreomstao&> 
es,  etc,  under  which  oil  It  shipped  In  baneto 
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and  in  tank  can  "are  ao  diasimilar  as  to  pre- 
vent one  rate  being  taken  as  a  standard 
wberebj  to  measure  tbe  other/'  and  that  if 
tbej  are  compared  it  will  be  found  that  neither 
relatiyely  to  the  other  is  unjust. 


George  RICE 

MOBILE  &  OHIO  R.  Ca 
(No.  58.) 
SYNOPSIS  or  pleadings. 

CoMFLArar. 

Comj^laint  alleges  defendant  is  a  corpora- 
tion ezistine  in  IllinoiB,  Kentucky,  Tennes- 
see, Mississippi  and  Alabama,  ana  is  a  com- 
mon carrier,  etc.,  engaged  in  transportation 
from  Cario,  Illinois,  to  ^yes  and  Jackson,  in 
Tennessee;  Columbus  and  Meridian,  in  Mis- 
aisdppl;  and  Chunchula,  Eight  Mile  and  Mo- 
bile, In  Alabama. 

Allegations  as  to  complainant's  business 
same  as  in  case  52. 

Charges  violations  of  Act  as  follows: 

1.  Charges  unreasonably  high  in  themselyes; 
specifies  rates  from  Cairo  thus: 

Destination.  Hate  per  100  lbs. 

Columbus,  Miss.       •       •       -  58  cts. 
Lauderdale, 
Meridian, 
Enterprise, 
Shubuta, 
Eight  Mile, 
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and  to  other  points  not  In  Illinois  as  in  tariffs 
required  to  be  filed. 

2.  Defendant  has  charged  more  for  a  less 
than  for  a  greater  distance  "over  the  same 
Hne,"  etc.,  rejieating  the  words  of  the  Act. 

Specifies 

From  Cairo 

to  Distance.    Rate  per  100  lbs. 

Shubuta,  Miss.         806  76  cts. 

Sight  MUe,  «  (tie)     488  4-10        76    " 
Mobfle,         "  (M^     401 4-10        24   " 

(Prayer  as  in  No.  52.) 

Akswbb. 

Defendant  Is  a  corporation  under  the  laws 
of  Alabama,  Mississippi,  Tennessee  and  Ken- 
tucky, authorized  to  build  a  railroad  from 
MobUe,  Alabama^  "to  a  point  at  or  near  the 
mouth  of  the  Ohio  River,  in  Kentucky,"  and 
is  now  operating  such  road. 

Has  no  knowledg|e  of  complainant's  busi- 
ness.   Denies  violation  of  the  Act. 

8.  Tb  First  Charge,  Denies  that  the  rates  set 
forth  in  petition  are  unreasonably  high,  says 
that  the  rate  of  thirty-four  cents  per  100  lbs. 
''per  car  load"  from  Cairo  to  Meridian  (857 
miles)  is  unreasonably  low, — ^but  is  necessary, 
owing  to  competition  "due  to  a  combination 
of  rates  of  steamers  plying  up  and  down  the 
Mississippi  River,  with  the  rates  of  the  Vicks- 
burg  &  Meridian  Railroad  within  the  State  of 
MisSMppi,"  both  said  carriers  being  outside 
of  the  Jurisdiction  of  the  Commission.  Said 
rate  could  be  availed  of  by  petitioner.  All  de- 
fendant's charges  are  Just  and  reasonable  "un- 
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der  the  circumstances,  conditions  and  neces- 
sities of  the  business  of  the  defendant" 

2b  Seeond  Charge,  Admito  that  its  tariffs 
filed  with  the  Commission  provide  seventy-six 
cents  per  100  lbs.  (per  car  load)  from  Cairo, 
Dlinois,  to  Shubuta,  Miss.,  806  miles;  and 
seventy-six  cents  from  Cfdro  to  Eight  Mile, 
Ala,  485  miles;  and  twentv-four  cents  from 
Cairo  to  Mobile,  Ala,  402 miles;  admits  greater 
charge  for  shorter  distance  over,  etc.  (quoting 
statute),  that  the  oils  are  of  like  kind  and 
character,  and  justifies  under  order  of  relief 
granted  April  16,  1887. 

Further  answering  all  charges.  Since  ex- 
piration of  said  order,  where  more  has  been 
charged  for  shorter  haul,  denies  that  such 
transportation  was  under  similar  circumstances 
and  conditions. 

Further  answering.  The  rate  of  twenty- 
four  cents  from  Cairo  to  Mobile  was  fixed  by 
competition  with  water  lines  and  combinations 
of  rates  by  water  lines  with  rates  from  New 
Orleans  to  Mobile. 

Further  answering,  says  that  the  rate  of 
thirty-four  cents  per  100  lbs.  from  Oairo  to 
Meridian,  Miss.,  is  fixed  by  competition  with 
rates  made  by  combination  of  steamer  rates 
(on  Ohio  and  Mississippi  Rivers),  with  rates  of 
Yicksburg  &  Meridian  Railroad  (wholly  within 
Mississippi),  and  also  by  competition  with  the 
short  rul  line  from  Marietta,  Ohio,  to  Merid- 
ian over  the  Cincinnati,  New  Orleans  & 
Texas  Pacific.  Such  competition  is  beyond 
the  Jurisdiction  of  the  Commission. 

Defendant  is  expressly  authorized  by  the 
Act  "to  meet  competitive  rates  fixed  by  causes 
beyond  the  Jurisdiction  of  the  Commission." 

Further  answering.  Rates  for  oil  in  bbls. 
per  100  lbs.  are: 

From  Mobile  north  to  Eight  Mile,  8  cts. 

From  Mobile  (07  miles)  to  Shubuta,  Miss., 
80  cts. 

From  Mobile  (120  miles)  to  Enterprise,  Miss. , 
88  cts. 

Denies  damage  to  complainant 
*  Defendant  has  revised  its  rates  since  filing 
of  petition,  which  are  now  as  follows: 

From  Cairo 

to  Distance.    Rate  per  100  lbs. 

Columbus,  Miss.        287  87  cts. 

Lauderdale,  "  880  48  " 

Meridian.      "  857  46  " 

Enterprise,    "  872  451" 

Shubuta.       "  806  47i" 

Eight  MUe,  Ala.,       485  54  " 

MobUe,         "  402  81  " 


Gteorge  RICE 

«. 

EAST  TENNESSEE,  VIRQINIA  &  GEOR- 
GIA R.  CO. 

(No.  54.) 

a  YNOPSIS  of  pleadings. 

Complaint. 

Defendant  is  a  corporation  organized  and 
existinff  in  Tennessee,  Ckorgia,  Alabama  and 
MisdsnppL  Is  a  common  carrier,  etc.,  from 
Chattanooga,  Tennessee,  through  Tennessee, 


CoMuiBBTOH.  Jdlt, 

to  BoetoD  for  merchudlee  which 
lo  said  points  on  the  coast  east  of 
e  aama  as  the  rate  ta  New  York. 

0  PoTtUnd  and  the  points  on  the 
r  PortlaDd,  meottoDea  in  tha  petl- 
ifflc,  aod  the  circumstances  and 
tlending  transportation  thereto  are 
'  dissimilar  from  those  atteadtag 
Qd  traasportatloD  to  points  on  the 

Portland. 

true  that  the  same  rates  have  been 
rged  on  west,  bound  freight,  from 
licago,  as  from  New  York  to  Cbi- 
ereby  Boston  !a  put  upon  an  equal - 
ler  ports  of  entiy,  and  with  other 
without  such  equality  the  western 
.be  Boston  and  New  England  man- 
d  merchant,  by  reason  of  the  com- 
le  mapufacturers  and  merchants  of 

1  cities,  ports  o(  entry  and  State* 
its  of  the  West  would  be  seriooslr 

and  diminished,  and  the  said  raU- 
Dies  would  be  deprived  of  a  large 
aid  business. 

lake  Shore  &  Hicbtgan  Boutheni 
npany  asks  that  the  prayers  of  the 

Shore  A  Hicblgan  Southern  Ball- 
mpaoy,  by 
John  Newell,  President. 
Oreene, 

al  Counsel,  L.  6.  A  U.  S.  R.  Co.. 
aeveland,  Ohio. 

robio,      ( 

Cuyahoga,  f    * 

?ell,  befng  flrat  duly  sworn,  say* 
ent  of  the  Lake  Shore  &  Michigan 
laltway  Company,  named  in  the 
iBwer,  and  that  said  answer  Is  true 
of  deponent's  knowledge  and  be- 
John  Newell. 


)RE88ED  MEAT    OASES.* 

tNoB.  91  to  10  on  I>oaket.| 

ARMOUR  &  CO. 

MORE  A  OHIO  R  R  CO. 

(No.  81.) 

CAniwer  filed  July  0,  imj 

wing  is  the  answer  of  the  Balti- 
Ohio  R  R.CO.  to  the  complaint  of 
Co.  (The  complaint  In  this  case  is, 
[ception  ot  the  name*  of  partlea,  ' 
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,  br  consent  of  pvMa*, 
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etc.,  ^e  tame  as  that  in  the  case  of  IfeUon 
Morris  it  Oe,  ▼.  Lake  Shore  d  Miehigan  Seuth- 
sm  B.  R,  Co.  wUck  is  ^yem  in  f uU,  ante,  803.) 

Akswbb. 

To  the  Honorable,  the  Interstate  Commerce 

Commission: 

The  Baltimore  &  Ohio  Raikoad  Company, 
in  answer  to  the  petition  filed  in  the  aboye 
Blatter,  says: 

1.  It  admits  the  allegation  eontained  in  the 
first  paragrai^,  and  also  that  the  allegations  in 
the  second  paragraph  are  substantially  true,  so 
far  as  they  aUege  the  carriage  by  it  of  the  pe- 
titioners' dressed  meats  ana  meat  provisions 
between  the  terminus  of  the  Baltimore  &  Ohio 
Bailroad  in  the  City  of  Chicago,  and  its  ter- 
minus in  the  City  of  Baltimore.  But  it  denies 
Aat  it  has  eyer  carried  the  shipments  of  peti- 
tioners to  points  on  the  eastern  seaboard  other 
than  Baltimore. 

3.  Respondent  does  not  know  what  sidings 
the  petitioners  haye  provided  in  connection 
with  their  slaughter  houses,  etc.,  at  point  of 
shipment,  those  slaughter  houses  not  being 
eoBtiguous  to,  or  in  any  Uray  connected  with, 
any  of  the  tracks  of  the  respondent's  road;  but 
it  denies  that  tlie  petitioners  have  provided  any 
sidings  or  tracks  at  the  City  of  Baltimore.  On 
the  oontrary,  all  the  tracks  at  the  point  of  des- 
tination used  in  handUni^  or  discharging  re- 
frigerator cars  of  the  petitioners'  over  or  on  the 
respondent's  railroad  are  furnished  by  tiie  re- 
ipoiident  at  its  own  expense. 

While  the  respondent  admits  that  the  peti- 
tioners '*fumish  ice,  provide  the  labor  for 
reicing  in  transit,  load  and  unload  the  cars, 
and  ship  the  meats  at  their  own  risk  of  re- 
frigeration and  condition"  yet  it  denies  that  it 
is  relieved  from  all  special  expense,  labor  and 
risk  attending  the  transportation  of  such  prop- 
erty, and  avers  that  on  the  contrary  it  is  sub- 
jected to  special  expense,  labor  and  rjfk  in  the 
transportation  of  the  petitieners'  meat,  some  of 
the  particulars  of  which  are  hereinafter  stated. 

8.  Respondent  admits  that  the  table  of  rates 
on  dressed  beef  contained  in  the  fourth  para- 
graph of  the  petition,  is  substantially  correct, 
and  that  the  rate  wliich  went  into  effect  March 
1, 1886,  has  continued  in  force  from  that  date 
to  the  present  time;  but  it  calls  attention  to  the 
fact  that  the  table  itself  shows  that  this  rate 
was  established  on  the  first  of  March,  1886, 
and  not  on  the  fifth  (see  page  8),  of  April, 
1887,  and  that  the  passage  of  the  Interstate 
Commerce  Act  had  nothini^  to  do  with  the  es- 
tablishment of  the  rate  as  tiie  statements  in  the 
fourth  section  of  the  petition  would  seem  to 
imply. 

R^pondent  further  states  that  the  rates  dur- 
ing a  great  part  of  the  period  covered  by  the 
taole,  were  affected  by  special  circumstances 
and  were  the  result  of  active  competition  be- 
tween the  railroads  running  from  Chicago  to 
the  seaboard  and  of  the  cutting  of  rates  on  the 
part  of  some  of  said  roads;  and  that  in  particu- 
lar the  rates  of  forty,  thirty-two  and  4^1  cents 
respectively,  which  are  dted  in  the  fourth 
paragraph  of  the  petition  to  show  what  the 
respondent  has  heretofore  deemed  a  remuner- 
ative rate,  were  not  established  or  fixed  by  its 
judgment  of  what  would  be  a  fair  and  reason- 
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able  remunerative  rate  for  the  service,  but 
were  fbrcM  upon  it  by  special  circumstances^ 
referred  to  above. 

Respondent  denies  that  the  rate  of  forty  centr 
for  100  pounds  was  a  fairly  remunerative  rate, 
and  denies  that  the  rates  now  charged  are  un- 
iust  or  unreasonable  for  the  services  rendered; 
but,  on  the  contrary,  it  alleges  that  such  rates 
are  only  fairly  remunerative  and  are  wholly 
Just  and  reasonable. 

4.  The  respondent  admits  that  the  rates  now 
charged  are  fixed  by  agreement  between  it  and 
certain  other  common  carriers,  but  denies  that 
the  rates  were  so  fixed  for  the  purpose  of  de- 
stroying competition  between  the  carriers,  or 
that  respondent  refuses,  because  of  such  agree- 
ment, to  make  petitioners  just  and  reasonable 
rates  for  the  service  rendered,  or  that  it  is  the 
purpose  of  any  combination  between  the  re- 
spondent and  other  carriers  to  prevent  the  pe- 
titioners or  other  shippers  from  obtaining  just 
and  reasonable  rates;  and  further  denies  that 
the  respondent  would  establish  less  rates  for 
the  services  performed,  if  not  prevented  fromr 
so  doing  by  its  agreement  with  other  carriers. 

Reepondent  denies  the  allegations  contained 
inthefirst  clause  of  tiie  seventh  paragraj^  of  the 
petition,  and  states  that  meat  provisions  and 
beef,  sheep  and  hog  products,  such  as  side 
meats,  partly  cured  or  cured,  beef,  pork  and 
pickled  tongues  in  barrels  or  tierces,  loose 
green  hams,  loose  salt  hams,  salt  tong^ues,  beef 
and  pork  hams,  are  not  like  kinds  of  property 
with  the  dressed  beef,  sheep  and  hogs,  and 
that  they  are  not  transported  by  this  respond- 
ent under  similar  circumstances  and  condi- 
tions, with  such  dressed  beef,  sheep  and  hogs. 

The  respondent  further  denies  the  accurac/ 
of  the  first  table  contained  in  paragraph  7  and 
states  that  while  the  rates  on  side  meats,  pork 
and  beef  hams  in  tierces  or  barrels,  and  on  salt 
or  pickled  tongues,  are  as  stated  in  the  table, 
the  tariff  rates  on  loose  green  hams  and  other 
similar  meat  provisions,  are  five  cents  per  IOC 
pounds  higher  than  those  stated,  and  that  the 
tariff  rates  on  the  articles  mentioned  in  the 
second  column  of  said  table,  to  wit:  side  meats, 
pork  or  beef  hams  in  tierces  or  barrels,  salt  or 
pickled  tongues,  loose  green  hams  and  other 
similar  meat  provisions,  are  not  made  under^ 
conditions  of  refrigeration;  but,  on  the  con- 
trary, they  are  m^e  for  shipments  in  ordi- 
nary cars  of  the  respondents. 

It  is  denied  that  the  articles  mentioned  above 
require  refrigeration,  except  under  special 
conditions  and  at  special  times.  The  tariffs 
upon  those  articles  are  made  with  reference  to 
shipments  which  are  not  refrigerated;  more- 
over, respondent  avers  that  the  circumstances 
and  conditions  under  which  the  above  men- 
tioned articles  are  carried  differ  from  those  un- 
der which  the  dressed  beef,  sheep  and  hogs  of 
the  petiticmers  are  carried  in  the  followiDg, 
among  other  particulars: 

The  dressed  beef  of  the  petitioners  is  inva^ 
riably  carried  in  heavy  refrigerator  cars,  weigh- 
ing about  87,000  lbs.  to  48.000  lbs.,  empty,  as 
a^inst  about  25,000  to  26.000  lbs.  the  weight 
of  an  ordinary  car,  in  which  the  other  articles 
above  mentioned  are  carried.  To  the  weight 
of  the  empty  refrigerator  car  must  be  added 
that  of  the  ice  used  for  refrigeration.  The 
capacity  in  paying  freight  of  these  ref rigeratof 
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appointed,  commissioned  and  quali- 
fied, and  authorized  by  law  to  ad- 
minister oaths  and  take  acknowl- 
edgments. 

In  testimony  whereof  I  hereunto 
set  my  hemd  and  affix  the  seal  of  the 
said  Circuit  Court  for  said  Garrett 
County,  this  fifth  day  of  July,  A. 

D.  1887. 

E.  Z.  Tower,  Clerk. 


Nathaniel  W.  HOWELL  et  cU., 

lOlW  YORK.  LAKE  ERIE  &  WESTERN 
R.  R.  CO.,  New  York,  Ontario  &  West- 
ern R.  Co..  New  York,  Susquehanna  & 
Western  R.  R.  Co..  and  Lehigh  &  Hudson 
River  R.  R.  Co.* 

(No.  4  on  Docket.) 

PLEADING^8  in  a  proceeding  based  upon  al- 
legations of  the  exaction  of  unreasonable 
and  unjust  charges  for  the  transportation  of 
milk,  now  pending  before  the  Commission. 

The  hearing  of  the  case  was  entered  upon 
on  July  18,  lfe7.  but  not  being  then  concluded 
it  was  postponed  to  a  day  to  be  agreed  upon. 

Complaint. 


To  the  honorable  body  of  Interstate  Railroad 
Conunissioners  of  the  United  States: 
Gentlemen: 
The  petition  of  Nathaniel  W.  Howell,  Hiram 

A.  Pooler,  Charles  M.  Thompson,  Cornelius 

B.  Wood  and  A.  T.  Moshier,  residents  and 
taxpayers  of  Orange  County,  in  the  State  of 
New  York,  and  duly  commissioned  to  repre- 
sent the  farmers  and  milk  producers  of  said 
county  show: 

Mrit:  That  the  New  York,  Lake  Erie  & 
Western  Railroad  Company  is  a  duly  incorpo- 
rated Railroad  Company  running  through  the 
States  of  New  York,  New  Jersey  &  Pennsyl- 
Tania. 

Second:  That  said  Railroad  Company  runs 
in  and  through  the  County  of  Orange  aforesaid 
1^  distance  of  about  fifty  miles. 

Third:  That  your  petitioners  and  those  by 
them  represented,  transport  daily  over  the  line 
of  said  Kail  road  Company  large  quantities  of 
milk  from  various  points  in  said  county  to  the 
City  of  Jersey  City,  in  the  State  of  New  Jersey. 

Fourth:  That  in  the  estimation  of  your  peti- 
tioners and  Uiose  by  them  represented,  the  rate 
^larged  by  said  Railroad  Company  for  trans- 
porting milk  from  points  in  said  county  to  the 
City  of  Jersey  City,  in  the  State  of  New  Jersey, 
a  mean  distance  of  about  fifty  miles  is  unrea- 
sonable and  unjust. 

Fyth:  That  said  charges  are  unreasonable 
and  unjust  for  the  following  reasons: 

That  the  rate  charged  by  said  Railroad  Com- 
pany from  and  to  the  points  aforesaid  amounts 
to  the  85  per  cent  of  the  value  of  said  product, 

*8ee  AeMllk  Traffic,  anU,  24, 208,  315. 
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or  at  the  rate  of  thirty-five  cents  per  100  pounds 
with  5  per  cent  additional  for  ferriage,  from 
Jersey  City  to  New  York  City;  whereas,  other 
classes  of  freight  and  produce  of  equal  value 
are  transported  b^i  said  Railroad  Company 
from  and  to  the  pomts  aforesaid  and  generally 
delivered  in  the  City  of  New  York  for  a  less 
rate,  and  with  no  greater  risk  attached. 

Sixth:  That  in  the  estimation  of  your  peti- 
tioners such  charges  being  unreasonable  and 
unjust,  the  continuance  thereof  by  said  Rail- 
road Company  is  contrary  to  and  in  violation 
of  the  latter  clause  of  section  1  of  the  Inter- 
state Commerce  Law. 

Seventh:  And  your  petitioners  further  show 
that  the  said  New  York,  Lake  Erie  &  Western 
Railroad  Company  charge  for  transporting 
milk  to  the  City  of  Jersey  City  from  Summit 
in  the  State  of  New  York  a  distance  of  184 
miles  from  Jersey  City,  the  same  rate  for  a  like 
service  from  points  in  Orange  County,  a  mean 
distance  of  fifty  miles. 

That  in  the  estimation  of  your  petitioners 
said  Railroad  Company,  by  such  rates  and 
charges  and  discriminations,  demands,  collects 
and  receives  from  other  persons  (by  special 
rate),  for  doing  a  like  and  contemporaneous 
service  in  the  transportation  of  a  like  kind  of 
traffic  under  substantially  similar  circumstanc- 
es and  condi^tions  a  less  compensation  for  such 
service  contrary  to  and  in  violation  of  section 
2  of  the  Interstate  Commerce  Law. 

That  in  the  estimation  of  your  petitioners 
tiie  rates  charged  by  said  Company  for  trans- 
porting milk,  being  no  greater  for  a  longer 
than  a  shorter  distance,  is  an  undue  and  unjust 
preference  and  advantage  to  particular  persons 
and  localities,  and  subjects  your  petitioners 
and  the  persons  by  them  represented,  and  the 
locality  in  which  they  reside,  and  their  partic- 
ular description  of  traffic  to  an  unjust  and  un- 
reasonable prejudice  as  against  other  persons 
and  localities  contrary  to  and  in  violation  of 
section  8,  of  the  Interstate  Commerce  Law. 

Eighth:  And  your  petitioners  further  show 
that  the  New  York,  Ontario  &  Western  Rail- 
road, and  the  New  York.  Susquehanna  & 
Western  Railroad  and  the  Lehigh  &  Hudson 
River  Railroad,  are  corporations  doing  a  gen- 
eral freight  and  passenger  business,  the  former 
running  through  a  portion  of  Orange  County, 
N.  Y..  with  a  terminus  in  the  State  of  New 
Jersey,  and  the  two  latter  passing  through  the 
States  of  New  York  and  New  Jersey  and  a 
portion  of  Oranee  County  aforesaid. 

Ninth:  With  the  exception  of  the  New  York, 
Ontario  &  Western  Railroad  Company  which 
charges  an  advanced  rate  of  three  cents  per  100 
pounds  for  transporting  milk  from  points  west 
of  Bloomingburgh,  in  the  County  of  Sullivan, 
the  allegations  of  your  petitioners  are  equally 
applicable  to  the  last  named  corporations  as  to 
the  New  York.  Lake  Erie  &  Western  Railroad 
Company,  and  are  to  be  so  regarded. 

Wherefore,  by  reason  of  the  allegations 
aforesaid  your  petitioners  pray  that  your  hon- 
orable body  will  take  such  immediate  action  in 
the  premises  as  shall  seem  just  and  equitable, 
to  the  end  that  the  said  corporations  complained 
of  may  be  restrained  from  a  further  continu- 
ance of  the  acts  complained  of,  and  tliat  such 
other  and  further  relief  may  be  afforded  your 
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petitioners  as  shall,  in  the  estimation  of  your 
honorable  body,  be  deemed  proper. 
And  your  petitioners  will  ever  pray,  etc., 

(8lgned)Nat.  W.  Howell.  O.  B.  Wood, 

H.  A.  Pooler,       Chas.  M.  Thompson, 
A.  T.  Moehier. 
State  of  New  York,  } 
County  of  Orange.    J    ' 

Nathaniel  W.  Howell.  Hiram  A.  Pooler, 
Cornelius  B.  Wood,  Charles  M.  Thompson 
and  A.  T.  Moshier  of  said  county  being  sworn 
say,  and  each  for  himself  savs,  that  they  have 
read  the  foregoing  petition,  that  the  facts  there- 
in stated  of  their  own  knowledge  are  true,  and 
that  the  facts  therein  stated  to  be  alleged  on 
information  and  belief  they  believe  to  be  true. 
(Signed)     Charles  L.  Mead,  Notary  Public. 

[L.  8.] 

Sworn  to  before  me,  this 
19th  day  of  April,  1887. 

A17SWER  OF  New  York,  Lake  Erib  Ss 
Western  R.  R.  Co. 

The  New  York.  Lake  Erie  A  Western  Rail- 
road Company,  for  an  answer  to  the  complaint 
in  the  above  entitled  matter,  respectfully 
shows: 

Fh-st:  It  admits  that  it  is  a  duly  incorporated 
railroad  company,  whose  lines  of  railroad  ex- 
tend into  the  States  of  New  York,  New  Jersey 
and  Pennsylvania,  and  that  about  fifty  miles 
of  the  main  stem  thereof  are  in  the  County  of 
Orange,  in  said  State  of  New  York. 

Sewnd:  It  denies  that  all  of  the  petitioners 
herein  transport  daily  over  its  line  large  quan- 
titicas  of  milk  from  various  points  in  said  county 
to  the  City  of  Jersey  City,  in  the  State  of  New 
Jersey,  as  they  have  alleged  in  their  petition; 
and  upon  information  and  belief  it  also  denies 
that  the  said  petitioners  are  duly  commissioned 
to  represent  the  farmers  and  milk  producers  of 
the  said  County  of  Orange,  as  is  further  al- 
leged in  said  petition. 

Third:  The  said  Railroad  Company  denies 
the  allegations  contained  in  the  fourth  para- 
graph 01  said  petition  to  the  effect  that  the  rate 
charged  by  it  for  transporting  milk  from  points 
in  «ud  county  to  the  said  City  of  Jersey  City, 
a  mean  distance  of  about  fifty  miles,  is  un- 
reasonable and  unjust;  but  on  the  contrary  it 
avers  that  said  charges  are  reasonable  and  Just, 
as  will  fully  appear  from  the  facts  hereinafter 
stated. 

Fourth:  And  it  also  denies  that  said  charges 
are  unreasonable  and  unjust  as  is  alleged  In  the 
fifth  paragraph  of  said  petition;  and  it  further 
avers  that  the  reasons  stated  by  the  petitioners 
in  support  of  their  allegations  are  not  in  accord- 
ance with  the  facts,  because  it  avers  that  Uie 
rate  which  the  said  Company  charges  is  not 
85  per  cent  of  the  value  of  said  prcKluct,  but 
on  the  contrary  is  only  thirtv-five  cents  per 
can,  of  forty  quarts  each,  which  weigh  about 
100  pounds,  and  that  the  said  charge  of  thirty- 
five  cents  per  can,  as  above  stated.  Includes  the 
expense  of  returning  the  emptv  cans  from 
Jersey  City  to  the  points  from  which  the  milk 
was  shipped,  for  which  service  no  additional 
charge  is  made,  although  the  empty  cans  re- 
auire  the  same  service  in  handling  as  full  cans 
do.    And  said  Company  further  avers  that  it 


does  not  receive  the  five  cents  per  can  ferry 
charges,  as  is  alleged  in  said  petttion. 

It  also  denies  that  it  transports  milk  at  any 
less  rate  for  any  one  person,  company,  irm  or 
corporation,  than  for  another,  or  that  it  sub- 
jects any  particular  person,  company,  firm, 
corporation  or  locality,  to  any  undue  prejudice 
or  disadvantage  in  any  respect  whatsoever,  or 
that  it  gives  any  special^rate  to  any  shipper  of 
milk. 

Fifth:  And  the  said  Railroad  Coinpany  fur- 
ther denies  Uiat  its  charges  are  unpeasonable 
and  unjust,  and  that  the  continuance  thereof 
by  it  would  be  contrary  to,  and  in  violation  of, 
the  latter  clause  of  section  1  of  the  Interstate 
Commerce  Law,  as  is.  alleged  in  the  sixth 
paragraph  of  the  petition. 

aiasth:  The  said  Raibroad  Company  admits 
that  it  charges  for  transporting  milk  from 
Summit,  in  £e  State  of  New  York,  to  Jersey 
City,  in  the  State  of  New  Jersey,  a  distance  of 
about  184  miles,  the  same  rates  that  it  charges 
from  points  in  Orange  County,  New  York,  to 
said  Jersey  City,  New  Jersey,  a  mean  dfetaoce 
of  about  fifty  miles.  But  said  Company  avers 
that  said  rates  which  it  charges  as  aforesaid 
are  not  unreasonable  and  unjust  for  the  follow- 
inereasons: 

That  milk  is  a  perishable  commodity,  and 
must  reach  its  market  within  a  few  hours  after 
it  is  made  ready  for  shipment  by  the  producer; 
that  all  the  milk  carried  on  said  road  is  sold  la 
the  Cities  of  New  York  and  Brooklyn,  and  is 
delivered  by  the  dealers  or  peddlers  to  con- 
sumers in  those  cities  early  in  the  morning,  and 
that  it  must,  therefore,  arrive  at  Jersey  City 
not  later  than  midnig}it,  so  that  it  may  be 
taken  away  by  the  consignees,  and  distributed 
before  the  early  hour  at  which  it  must  be  de- 
livered to  the  consumer. 

That  in  order  to  insure  the  arrival  of  the  milk 
in  proper  condition,  and  in  time  to  reach  its 
market,  said  Company  is  obliged  to  run  two 
trains  each  way  daily,  confflsting  of  about 
thirteen  cars  each,  especially  for  the  transpo^ 
tation  of  this  traflic;  that  during  the  winter,  to 

Erevent  the  milk  from  freezing,  said  Company 
\  obliged  to  heat  the  cars  by  stoves,  tiiat  tliie 
trains  have  to  be  run  at  a  high  rate  of  speed, 
equal  to  that  of  an  ordinary  passenger  train, 
for  which  are  required  cars,  equipped  with 
Miller  platforms  and  Westinghouse  airbrakes, 
and  much  more  expensively  constructed  than 
the  cars  in  the  ordinary  freight  service;  that 
the  milk  Is  dipped  in  various  Tots  ranging  from 
one  can  to  200  cans,  and  more  frequent  stept 
are  necessary  than  with  other  trains,  interme- 
diate milk  stations  being  established  solely  for 
the  accomodation  of  nSlk  shippers;  that  the 
fast  time  necessary  to  be  made  by  the  trains  in- 
creases the  risk  of  accidents,  and  requires  the 
employment  of  larger  crews  in  order  to  handle 
the  cans,  and  arranre  them   convenient  for 

?[uick  delivery,  and  also  entails  greater  expeiio 
or  fuel  and  maintenance  of  equipment;  that 
the  consignees  of  the  milk  who  take  it  aw^ 
in  wagons  from  Jersey  City,  assemble  thecf  90 
as  to  meet  the  trains,  about  the  time  of  their 
arrival,  and  are  so  numerous  asd  require  so 
much  room  for  their  accomodation  that  eitn 
men  have  to  be  employed  to  make  the  deliv- 
ery, and  separate  ddivery  sheds  and  grooaii 
have  to  be  provided  and  maintained;  uat  the 
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<lealera  or  consignees  who  come  for  the  milk  at 
Jers^  City,cro88  from  New  York  or  Brooklyn, 
and  ferries  haye  to  he  run  for  several  hours 
during  Uie  night  for  their  accomodation,  at 
large  expense,  there  heing  during  those  hours 
very  little,  or  noner' other,  business  passing 
from  one  side  of  the  river  to  the  other  and  the 
fares  paid  by  the  milkmen  being  insufficient  to 
meet  uie  cost  of  operating  the  ferries. 

That  milk  is  time  freight  and  delay  of  a  few 
hours  in  urival,  by  accident,  or  otherwise, 
would  render  the  whole  cargo  comparatively 
worthless,  because  even  if  the  milk  were  not 
spoiled,  the  demand  for  the  day  would  have 
passed,  and  that  for  the  next  day  would  be 
met  by  the  following  shipment 

That  the  trains  coming  in  at  night  have  to  go 
out  early  in  the  following  morning  to  carry 
back  to  the  shij^r  the  cans  brought  in  by  the 
trains  on  the  previous  day,  and  returned  empty, 
so  that  he  may  receive  them  before  night,  and 
in  time  to  use  them  on  the  following  day;  that 
it  requires  the  same  number  of  cars  to  return 
the  empty  cans  that  it  does  to  bring  them 
down  loaded,  and  the  equipment  used  in  the 
milk  tnifflc  can  therefore  be  used  for  no  other 
purpose,  consequently,  the  return  trip  of  the 
cars  employed  in  such  traffic  brings  no  reve- 
nue whatever  to  the  Ck>mpany  (the  carriage  of 
the  empty  cans  being  included  in  the  c&rge 
of  thirty-five  cents,  as  alreadv  stated). 

Said  Company  further  shows  and  alleges 
that  having  regard  to  the  cost  and  character 
of  the  service,  and  the  facilities  and  accomo- 
dations afforded,  the  rate  on  milk  is  lower 
comparativelv  than  that  made  on  any  other 
class  of  freight. 

Seventh:  The  said  Railroad  Company  further 
avers  that  ever  since  the  establishment  of  the 
business  of  transporting^  milk  from  remote 
points  to  the  Cities  of  New  York  and  Brook- 
lyn (about  forty  years  ago),  it  has  been  the 
custom  of  all  the  common  carriers  engaged  in 
that  business  to  charge  a  uniform  fixed  rate 
per  quart  or  gallon  for  the  milk  so  transported, 
irrespective  altogether  of  the  length  of  the 
haul ;  and  that  the  same  custom  now  prevails 
among  all  the  common  carriers  engaged  in 
transporting  milk  to  the  Cities  of  New  York 
and  Brooklyn.  This  custom  owes  its  ori^n, 
and  long  continuance,  to  the  fact  that  milk  is 
sold  to  all  consumers  in  the  cities  aforesaid  at 
a  uniform  price  for  the  quantity  sold;  tind  it 
was  therefore  deemed  better  and  more  satis- 
factory for  all  parties  interested  to  have  one 
uniform  charge  made  for  transporting  milk, 
irrespective  of  distance,  instead  of  prorating 
for  the  same  according  to  the  lengUi  of  the 
baul. 

And  it  is  averred  that  up  to,  or  about,  the 
time  of  filing  this  petition,  the  establishment 
and  observance  of  the  custom  aforesaid  regu- 
lating the  charge  for  transporting  milk  gave  a 
general,  if  not  universal,  satisfaction,  and  that 
there  is  not  now  any  legal  or  just  ground  for 
•complaint  against  the  same. 

Eighth:  And  the  said  Railroad  Company  fur- 
ther avers  that  it  is  of  the  greatest  importance 
to  Uie  citizens  of  New  York  and  Brooklyn,  as 
well  as  to  the  other  consumers  of  milk,  to  have 
the  area  for  the  production  thereof  enlarged  as 
much  as  possible,  instead  of  having  the  same 
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narrowed  and  circumscribed*  which  would  be 
the  effect  of  granting  the  prayer  of  the  peti- 
tioners; because  the  practical  effect  of  so  doin? 
would  be  to  enable  the  petitioners  to  establish 
a  monopoly  in  the  milk  business  by  prevent- 
ing the  establishment  of  dairy  farms  and 
creameries  at  a  greater  distance  than  fifty  miles 
from  New  York  City. 

The  business  of  producing  milk  is  a  peculiar 
one,  confined  to  few  locsdities  in  comparison 
with  the  raisins  of  other  farm  products,  and 
requires  therefore  all  lawful  and  reasonable 
encouragement  for  the  esU^blishment  and  suc- 
cessful working  of  dairy  farms  and  creamer- 
les. 

Ninth:  And  this  Railroad  Company  avers, 
upon  inrormation  and  belief,  ^at  quite  a  num- 
ber of  persons  relying  upon  the  custom  herein- 
before mentioned  of  making  the  same  charge 
for  the  transportation  of  ndlk  irrespective  of 
the  length  of  the  haul,  have  established  dairy 
farms  and  creameries  at  or  near  Summit,  and 
at  various  points  between  there  and  the  x>oints 
in  Oran^  County,  New  York,  mentioned  in 
the  petition;  and  Uie  said  Railroad  Company 
further  avers  that  to  make  any  change  in  the 
rates  heretofore  charged  for  the  transportation 
of  milk  would  cause  great  loss  and  damage  to 
the  parties  who  have  established  such  dairy 
farms  and  creameries,  as  aforesaid. 

Tenth:  And  the  said  Railroad  Commany  de- 
nies that  by  conducting  the  milk  business  in 
the  manner,  and  for  the  rates  and  charges 
hereinbefore  stated,  it  lias  done  anything  un- 
lawful, or  improper,  or  in  violation  of  the  sec- 
ond and  fourth  sections  of  the  Interstate  Com- 
merce Law,  or  any  other  section  or  provision 
thereof. 

Eleventh:  And  this  Railroad  Company  final- 
ly says  that  havine  answered  fully  and  partic- 
ularly each  and  all  of  the  allegations  of  said 
petition.  It  prays  that  the  same  may  be  dis- 
missed 

The  New  York,  Lake  Erie  &  Western  Rail- 
road Company. 

By  J.  A.  Buchanan,  Attorney. 
State  of  New  York,  ) 

Ca^r  and  County  of  New  York.  \    ' 

John  S.  Hammond,  being  duly  sworn,  savs 
that  he  is  the  General  Freight  Agent  of  the 
New  York,  Lake  Erie  A  Western  Railroad 
Company,  the  defendant  named  in  the  forego- 
ing answer,  and  that  he  has  read  the  same  and 
knows  the  contents  thereof,  and  that  the  same 
is  true,  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  upon  infor- 
mation and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true. 
Sworn  to  before  me  this  ) 
26th  day  of  May.  1887.  f 

(Signed)  J.  S.  Hammond, 

Qeo.  E.  Grant  &  Co.  Notary  Public, 

[L.  s.]  N.  Y.  City. 

AsewKR  OF  Nbw  York,  Ontario  &  Wssr- 

BRN  R.  Co. 

The  New  York,  Ontario  &  Western  Rail- 
way Companv  answering  the  complaint  in  the 
above  entitled  matter: 

First.  Demands  that  the  said  complaint  be 
dismissed,  because  it  contains  no  statement  of 
facts  as  against  said  Company,  showing  any 
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▼iolation  by  said  Company  of  any  provision  of 
the  Act  of  Congress,  approved  February  4, 
1887,enlitled  "An  Act  to  Regulate  Commerce," 
nor  any  omission  on  the  part  of  said  Company 
to  do  anything  that  by  the  provisions  of  said 
Act  it  is  required  to  do. 

1.  By  the  ninth  paragraph  of  the  complaint, 
the  said  Company  is  expressly  ezceptea  from 
the  allegatioijis  of  said  complaint. 

2.  The  allegations  as  against  the  New  York, 
Lake  Erie  &  Western  Railway  Company,  which 
the  complainants  allege  show  a  violation  of 
the  provisions  of  the  said  Act  by  that  Company, 
do  not  apply  to  the  New  York,  Ontario  & 
Western  Railway  Company  for  the  reasons 
(which  appear  upon  the  complaint)  that  the  said 
New  York,  Lake  Erie  &  Western  Railway 
Company  is  alleged  to  charge  a  certain  rate  for 
Uie  transportation  of  milk  from  various  points 
upon  its  road  in  the  County  of  Orange,  to  the 
City  of  Jersey  City,  in  the  State  of  New  Jer- 
sey, with  5  per  cent  additional  for  ferriage 
from  Jersey  City  to  New  York  City,  which 
rates  the  complaint  alleges  are  unreasonable  and 
unjust:  Whereas,  it  appears  by  the  said  com- 

Elidnt  that  milk  transported  by  this  Company 
\  carried  upon  its  own  road;  that  such  road 
does  not  terminate  in  Jersey  City,  and  that  the 
milk  carried  upon  its  road  is  not  carried  be- 
tween the  same  points  as  to  which  it  is  alleged 
that  the  Erie  Company  make  an  unreasonable 
or  unjust  charge. 

8.  That  the  complaint  as  against  this  Com- 
pany is  too  vague  and  indefinite  and  insuffi- 
cient to  base  any  proceeding  under  the  said 
Act,  and  would  not  furnish  the  Commission 
with  any  facts  upon  which  It  could  formulate 
or  make  any  judgment  or  order. 

Without  waiving  the  foregoing  objections  to 
the  insufficiency  of  the  complaint,  the  said 
Company  for  a  further  and  separate  answer  ad- 
mits that  it  is  a  corporation  doing  a  general 
freight  and  passenger  busfness,  and  that  its 
railroad  runs  through  a  portion  of  Orange 
County,  in  the  State  of  New  York,  with  a  ter- 
minus in  the  State  of  New  Jersey,  but  denies 
that  it  transports  milk  from  Summit  or  any 
other  point  in  the  County  of  Orange  or  in  the 
State  of  New  York  to  Jersey  City,  or  makes  any 
charges  or  rate  for  transportation  of  milk,  be- 
tween Summit  or  any  other  point  and  Jersey 
City. 

It  also  denies  that  it  charges  for  the  trans- 
portation of  milk  85 per  cent  of  the  value  there- 
of, or  at  the  rate  of  thirty-five  cents  per  100 
pounds;  and  it  also  denies  that  the  rates 
charged  by  it  for  transporting  milk  upon  its 
railroad,  are  unreasonable  and  unjust. 

It  also  denies  that  it  transports  milk  at  any 
less  rate  for  any  one  person,  company,  firm  or 
corporation  than  for  another,  or  that  it  subjects 
any  particular  person,  company,  firm,  corpo- 
ration or  locality  to  any  undue  prejudice  or 
disadvantage  in  any  respect  whatsoever,  or  that 
it  gives  any  special  rate  to  any  shipper  of  milk. 

it  also  denies  that  it  transports  any  freight 
or  produce,  under  similar  circumstances  and 
conditions,  at  a  less  rate  than  that  charged  for 
the  transportation  of  milk. 

Said  Company  further  answering,  shows  and 
alleges  that  the  terminus  of  its  road  in  the 
State  of  New  Jersey,  is  at  Weehawken  on  the 


west  bank  of  the  Hudson  River;  that  its  rail- 
road passes  through  a  portion  of  the  County 
of  Orange,  in  the  State  of  New  York,  and  that 
it  charges  for  the  transportation  of  milk  in  C8d» 
from  points  in  said  county  to  Weehawken,  and 
the  return  of  the  can  empty  to  the  point  of  or- 
iginal shipment,  thirty-five  cents  per  can;  that 
the  can  weighs  twenty  pounds,  and  oontaina 
forty  quarts  of  milk,  weighing  eighty  pounds; 
that  the  average  distance  of  transportation  of 
milk  from  points  in  Orange  Coun^  to  Wee- 
hawken is  seventy-seven  miles,  and  that  the 
rate  charged  by  said  Company  for  such  trans- 
portation of  the  milk,  and  return  of  the  can,  is 
at  the  rate  of  twenty  nine  cents  per  100  pounds; 
that  the  full  load  per  car  of  milk  in  cans  is  ten 
tons,  while  the  load  per  car  returning  with  the 
empties  is  but  two  tons. 

That  the  milk  is  a  perishable  commodity  and 
must  reach  its  market  within  a  few  hours  after 
it  is  made  ready  for  shipment  by  the  producer; 
that  all  the  milk  carried  on  said  road  is  sold  io 
the  Cities  of  New  York  and  Brooklyn,  and  is 
delivered  by  the  dealers  or  peddlers  to  con- 
sumers in  those  cities  early  in  the  morning, 
and  that  it  must,  therefore,  arrive  at  Weehaw- 
ken not  later  than  midnight,  so  that  it  may  be 
taken  away  by  the  consignees,  and  distributed 
before  the  early  hour  at  which  it  must  be  de- 
livered to  the  consumer. 

That  in  order  to  insure  the  arrival  of  the 
milk  in  proper  condition,  and  in  time  to  reach 
its  market,  said  Company  is  obliged  to  run 
trains  especially  for  the  transportation  of  this 
traffic;  that  during  warm  weather,  to  preserve 
the  milk,  the  Company  is  obliged  to  cool  the 
cars  with  ice,  placed  in  refrigerators  in  the 
cars,  and  during  winter,  to  prevent  it  from 
freezing,  is  obliged  to  heat  the  oars  bv  stOTes; 
that  the  trains  have  to  be  run  at  a  high  rate  of 
speed,  equal  to  that  of  an  ordinary  passenger 
train,  for  which  are  required  cars,  equipped 
with  Miller  platforms  and  Westinghouse  air- 
brakes, and  more  expensively  constructed  than 
the  cars  in  the  ordinary  freight  nervice;  that 
the  milk  is  shipped  in  small  lots  ranging  from 
five  to  forty  cans,  and  more  frequent  stops  are 
necessary  than  wiUi  other  trains,  intermediate 
milk  stations  being  established  solely  for  the 
accommodation  of  milk  shippers;  that  the  fast 
time  necessary  to  be  made  by  the  train  in- 
creases the  risk  of  accidents,  and  requires  the 
employment  of  larger  crews  in  order  to  handle 
the  cans,  and  arrange  them  convenient  for 

?[uick  delivery,  and  also  entails  greater  expense 
or  fuel  and  maintenance  of  equipment;  that 
consignees  of  the  milk  who  take  it  away  in 
wagons  from  Weehawken,  assemble  there  so  as 
to  meet  the  train,  about  the  time  of  its  arriw 
and  are  so  numerous  and  require  so  much  room 
for  their  accomodation  that  extra  men  have  to 
be  employed  to  make  the  delivery,  and  separate 
and  costly  delivery  sheds  and  grounds  li*^®  JjJ 
be  proviaed  and  maintained,  which  cannot  be 
used  for  general  delivery  of  other  classes  oi 
freight;  that  the  dealers  or  consignees  who  come 
for  the  milk  at  Weehawken,  cross  from  Nc^ 
York  or  Brooklyn,  and  ferries  have  to  be  nm 
for  several  hours  during  the  night  for  theb  ac- 
commodation at  large  expense,  there  b«iig 
during  those  hours  very  little,  or  none  otoer. 
business  passing  from  one  side  of  the  river  ID 
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the  other,  and  the  fares  paid  by  the  milkmen 
beine  insufficient  to  meet  the  cost  of  operating 
Uie  ^rries. 

That  milk  is  time  freight  and  a  delay  of  a 
few  hours  in  arrival  by  accident  or  otherwise, 
would  render  the  whole  cargo  worthless,  be- 
cause even  if  the  milk  were  not  spoiled,  the  de- 
mand for  the  day  would  have  passed,  and  that 
for  the  next  day  would  be  met  by  the  follow- 
ing shipment. 

That  the  train  coming  in  at  midnight  has  to 
go  out  early  in  the  following  morning  to  car- 
ry back  to  the  shipper  the  cans  brought  in  by 
the  train  on  the  previous  day,  and  returned 
empty,  so  that  he  may  receive  them  before 
night,  and  in  time  to  use  them  on  the  follow- 
ing day;  that  it  requires  the  same  number  of 
cars  to  return  the  empty  cans  that  it  does  to 
brinff  them  down  loaded,  and  the  equipment 
used  in  the  milk  traffic  can  therefore  be  used 
for  no  other  purpose;  consequently  the  return 
trip  of  the  train  brings  no  revenue  whatever  to 
the  Company  from  other  sources  than  the  milk 
traffic  (the  carriage  of  the  empty  cans  being  in- 
cluded in  the  charge  of  thirty-five  cents  as  al- 
ready stated). 

Said  Company  further  shows  and  alleges 
that  having  r^ard  to  the  cost  and  character  of 
the  service,  and  the  facilities  and  accommoda- 
tions afforded,  the  rate  on  milk  is  lower  com- 
paratively than  that  made  on  any  other  class 
of  freight 

Said  Company  further  shows  that  to  the  best 
of  its  knowfedge,  information  and  belief,  none 
of  the  complainants  are  shippers  of  milk  upon 
the  road  of  said  Company. 

Dated,  New  York,  May  28, 1887. 

New  York,  Ontario  &  Western  Railway 
Company, 

By  John  Burton,  Secretary. 
John  B.  Eerr, 

Attorney  for  said  Company, 

16  &  18  Exchange  Place,  New  York. 
State  of  New  York,  City    ) 
and  County  of  New  York.  )    ' 

John  Burton  being  duly  sworn  deposes  and 
says:  that  he  is  the  Secretary  and  Treasurer  of 
the  New  York,  Ontario  &  Western  Railway 
Company  above  named;  that  the  foregoing  an- 
swer is  true  of  his  own  knowledge  except  as  to 
the  matters  therein  stated  on  information  and 
belief,  and  as  to  those  Otters  he  believes  it  to 
be  true. 
Sworn  to  before  me,  this  28th  day  of  May, 

1887,  John  Burton. 

[Seal]    George  Marsden,  Notary  Public, 

Westchester  County. 

Certificate  filed  in  New  York  County. 

Answer  of  New  York,  Susqubhani^a  & 
Western  R  R.  Co. 

The  New  York,  Susqudianna  &  Western 
Railroad  Company,  one  of  the  corporations 
complained  against  in  and  by  the  above  men- 
tioned petition,  answering  so  much  and  such 
parts  thereof  as  relate  to  tms  respondent,  says: 

1.  It  admits  that  it  is  a  corporation  (formed 
under  and  by  virtue  of  the  laws  of  New  Jer- 
sey and  Pennsylvania)  doing  a  general  freight 
and  passenger  Dusiness,  as  in  the  eighth  para- 
graph of  sam  petition  alleged ;  but  it  denies  it  to 
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be  true  as  in  said  paragraph  alleged,  that  its  road 
passes  "through  the  state  of  New  York,"  and 
says  that  its  main  line  extends  from  Marion,  in 
Jersey  City,  in  the  State  of  New  Jersey,  to 
Gravel  Place,  in  the  State  of  Pennsylvania, 
with  a  branch  (called  the  '*  Union ville  Branch") 
extending  from  the  Two  Bridges  on  its  main 
line,  to  the  boundary  line  between  the  Statea 
of  New  Jersey  and  New  York,  at  Unionville, 
in  the  last  named  State;  together  with  a  rail- 
road (known  as  the  **Middletown,  Unionville 
&  Water  Qap  Railroad")  operated  by  it  under 
a  traffic  arrangement,  in  connection  with  said 
branch,  and  extending  from  said  state  line  at 
Unionville,  to  Middletown,  in  the  County  of 
Orange,  a  distance  of  13  9-10  miles;  which  last 
mentfoned  road  is  the  only  road  operated  by" 
this  respondent  in  the  State  of  New  York. 

2.  It  denies  it  to  be  true  (as  in  the  ninth 
paragraph  of  said  petition  alleged),  that  the  al- 
legations of  the  petition  "are  equally  appli- 
cable" to  this  respondent.  *  'as  to  the  New  York, 
Lake  Erie  &  Western  Railroad  Company";  and 
further  answering,  severally,  the  allegations  of 
said  petition  alleged  to  be  applicable  to  this  re^ 
spondent. 

8.  It  denies  the  allegation  that  its  railroad 
runs  "through  the  County  of  Orange  afore^ 
said,  a  distance  of  about  fifty  miles,"  contain- 
ed in  the  second  paragraph  of  said  petition  ;- 
and  it  says  that  it  runs  only  13  910  miles  in  said 
County,  as  hereinbefore  stated. 

4.  It  admits  that  considerable  (though  not 
very  large)quantities  of  milk  are  daily  transport- 
ed from  various  points  in  said  county,  to  Jersey^ 
City,  in  the  State  of  New  Jersey;  but  it  denies 
that  the  same  is  transported  by  said  petitioners 
and  those  by  them  represented  ;  and  it  says 
that,  as  it  has  been  informed  and  believes,  the 
milk  so  transported  over  its  road,  as  aforesaid, 
is  transported  largely  (if  not  entirely)  by  or  for 
other  persons,  who  purchase  the  same  before 
transportation,  of  the  said  i>etitioner8  and 
others. 

5.  It  denies  that  the  rate  charged  for  such 
transportation  is  unreasonable  or  uniust,  as  al- 
leged in  the  fourth  paragraph  of  said^Mtition. 

6.  It  savs  that  the  rate  charged  by  it  amounts 
to  only  thirty-five  cents  per  can,  containing 
about  100  pounds  of  tnilk,  for  the  transporta- 
tion of  filled  cans  from  different  points  on  its 
said  New  York  line  of  18  9-10  miles  in  extent  to 
Jersey  City  aforesaid,  and  the  return  trans- 
portation of  the  empty  cans  from  said  city  to 
said  points  on  said  New  York  line;  and  it 
denies  that  such  charge  is  simply  for  the  trans- 
portation of  the  filled  cans  to  Jersey  City  afore- 
said, or  that  this  respondent  has  anything  to  do 
with  the  ferriage  thereof  to  or  from  the  City 
of  New  York,  or  that  it  charges  or  receives 
anything  therefor  or  on  account  thereof, — as 
alleged  or  insinuated  in  said  petition;  and  while 
it  may  be  true,  as  indefinitely  alleged  in  the 
last  mentioned  paragraph,  that  "other  classes 
of  freight  and  produce  of  equcU  vcUtie,  are 
transported  from  and  to  the  same  points  for 
a  less  rate  and  with  no  greater  risk  attached"; 
yet  such  "other  classes  of  freight  and  prod- 
uce," transported  at  a  less  rate,  are  not  ia 
fact,  and  are  not  alleged  to  be,  of  a  like  kind 
or  description,  nor  is  the  service  in  the  trans- 
portation thereof  of  a  like  and  contemporane' 
ous  service  under  substantially  similiar  circum- 
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stances  and  conditions,  with  that  pettormed  in 
the  transportation  of  milk  as  aforesaid;  nor  is 
(the  charge  in  question  (as  this  respondent  sub- 
mits) a  violation  of  the  law. 

7.  It  denies  that  the  allegations  of  the 
seventh  parap;raph  of  said  petition  are  true  in 
respect  to  this  respondent,  or  that  they  are  at 
-all  applicable  to  it. 

8.  It  submits  that  the  "estimation,"  infer- 
jence,  or  conclusion  of  the  said  petitioners,  fol- 
lowing the  allegations  of  facts,  herein  before 
answered,  and  characterizing  them  as  viola- 
tions of  the  Act  of  Congress  entitled  *'An  Act 
to  Regulate  Commerce^— are  unfounded,  un- 
warranted, and  unjust. 

And  this  respondent  prays  to  be  hence  dis- 
missed* 
John  W.  Taylor.  P.  A.  Potts, 

Solicitor  for  Respondent.       President. 
State  of  New  York,  )  „ 

County  and  Oily  of  New  York.  J  **' 

The  foregoing  answer  of  the  New  York, 
:6usquehanna  &  Western  Railroad  Company, 
was  taken  before  me,  this  thirteenth  day  of 
May,  A.  D.  1887,  under  the  common  seal  of 
the  said  corporation,  as  by  their  seal  thereto 
Affixed,  appears. 

R.  C.  Shimeall. 
[Seal]  Notary  Public  for  Eines  County. 
Certificate  filed  in  New  York  County. 

Anbwbr  of  Lbhigh  &  Hudson  Rivbb  R.  Co. 

The  Lehigh  &  Hudson  River  Railway  Com- 
pany answering  the  petition  of  Nathaniel  W. 
Howell  and  others  heretofore  filed  with  the  In- 
terstate Commerce  Commission  against  said 
^Company, 

1.  Admits  that  said  Company  is  a  corpora- 
tion doing  a  general  freight  and  passenger 
business  upon  their  line  of  railway  passmg 
through  the  State  of  New  Jersey  and  a  portion 
.of  Orange  County,  in  the  State  of  New  York. 

2.  Denies  each  and  every  other  allegation 
'  and  statement  in  said  petition  contained,  so  far 

as  such  allegations  and  statements  refer  to  or 
are  sought  to  be  alleged  against  the  said  Lehigh 
.&  Hudson  River  Railway  Company. 

8.  And  for  a  further  and  separate  answer 
and  defense  to  said  petition  the  said  Lehigh  & 
Hudson  River  Railway  Companv  avers  that  its 
charges  for  the  transportation  oi  milk  over  the 
line  of  said  railway  or  for  the  receiving,  de- 
livering, storage  or  handling  of  such  property 
are  and  have  been  reasonable  and  Just;  that  in 
the  transportation  of  said  property  the  said 
Company  has  not  in  the  past  and  does  not  now 
violate  any  of  the  provisions  of  the  Act  of 
Congress  entitled  "An  Act  to  Regulate  Com- 
merce" and  known  as  the  Interstate  Commerce 
Act. 

4.  And  for  a  further  and  separate  answer 
and  defense  to  said  petition  the  said  Company 
avers  that  in  the  transportation  of  milk  over 
the  said  Railway  for  the  shippers  thereof  the 
said  Company,  as  a  common  carrier,  does  not 
40  for  any  other  person  or  persons  a  like  and 
contemporaneous  service  in  the  transportation 
of  a  like  kind  of  traffic  under  substantially 
similiar  conditions  and  circumstances  ;  that 
such  transportation  of  milk  is  by  a  different 
and  separate  service  from  that  of  anv  other 
•traffic  over  said  Railway  and  is  carried  under 


wholly  dinimilar  circumstances  and  oonditlonB, 
in  that  among  other  things  such  milk  is  trans- 
ported by  special  train  service  at  greater  ex- 
pense for  equipment,  maintenance  and  eu- 
riage,  and  that  the  cans  returned  as  freight  to 
the  shipper  require  the  same  service  and  car 
room  as  the  onginal  shipment,  and  no  addi- 
tional charge  or  charges  are  made  for  such  re- 
turn and  transportation. 

Wherefore,  the  said  Lehigh  &  Hudson  Kiyer 
Railway  Company  demands  that  the  said  peti- 
tion be  dismimed  as  against  said  Company. 

Dated  the  81st  day  of  May,  1887. 

(Signed)  John  J.  BeatUe. 

Attorney  for  the  Lehigh  &  Hudson  River 
Railway  Company. 

Warwick,  Orange  Coun^,  N.  Y. 
State  of  New  York,    ) 

County  of  Orange.     J 

Grinnell  Burt,  being  duly  swpm,  says  that 
he  has  heard  r^  the  foregoing  answer  and 
knows  the  contents  thereof  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true. 

And  deponent  f  nrther  says  that  the  reason 
why  this  verification  is  not  made  by  the  party 
is  that  the  said  party  is  a  corporation  and  that 
this  deponent  is  an  officer  thereof  to  wit:  the 
President,  and  that  all  of  the  allegations  in 
said  answer  are  within  the  personal  knowledge 
of  this  deponent. 

Sworn  to  before  me  this )  ri^^^^n  i%„^ 
81st  day  of  May,  1887.  j  ^^'^'^^ell  Burt 

P.  A.  Sanf ord,  Notary  Public, 


Leverett  LEONARD 

«. 

UNION  PACIFIC  R.  CO. 

(No.  10.) 

P LEADINGS  in  case  now  pending  before  the 
Commission,  based  upon  allegations  of  the 
exaction  of  an  unreasonable  and  discrim- 
inating rate  for  the  transportation  of  cattle  in 
a  Burton  stock  car.* 

COMPIiAINT. 

(FfiedMaySUlBST.) 

Mount  Leonard,  Mo.,  April  — ,  1887. 
To  the  Honorable  Chairman,  Interstate  Oom- 

merce  Commission,  Washington,  D.  C. 
Dear  Sir: 

Be  it  known  to  your  honorable  board 
that  I,  Leverett  Leonard,  of  Mount  Leonard, 
Saline  Countv,  and  State  of  Missouri*  am  a 
breeder  and  shipper  of  pure  bred  stoc^  That 
on  the  14th  day  of  April,  A.  D.  1887, 1  did  de- 
liver to  the  Union  Pacific  Railroad  Company, 
at  their  station  at  Kansas  City,  Misaouri,  to 
their  authorized  emplovees,  tw«itv-aix  long 
vearling,  pure  bred  stocK  cattle,  in  the  Burton 
feeding  and  watering  stock  car.  No.  47,  said 
car  bemg  owned  and  operated  by  the  Barton 
Stodc  (m  Company  (incorporated),  Boitoo, 

*See  Burton  Stook  Oar  Go.  v.  Ohioago,  BorilngteB 
dt  Qulncy  B.  B.  Co^  ante. 
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Mass.,  said  stock  being  consigned  by  and  to 
myself,  to  Pueblo,  Colorado,  on  sale.  The  said 
•employees  of  the  Union  Pacific  Kailroad  Com- 
pany charged  me  a  rate  of  freight,  for  trans- 
portation of  said  stock  from  Kansas  City,  Mis- 
souri, to  Pueblo,  Colorado,  88  per  cent  in  ex- 
•cess  of  the  regular  rate  of  transportation  of 
same  stock,  from  Kansas  City  to  Pueblo,  in  the 
-common  stock  cars  owned  and  operated  by  the 
Union  Pacific  Railroad  Company.  (See  ex- 
pense vouchers  attached). 

I  protested  against  said  excesscharge  for  trans- 
portation, the  same  being  wholly  in  defiance  of 
the  letter  and  the  spirit  of  the  Interstate  Com- 
merce Law ;  the  employees  of  the  said  Union  Pa- 
cific Railroad  Company  then  referred  me  to  a 
-copy  of  the  western  classification  (revised  to  April 
1,  1887),  page  23,  relating  to  '*The  transporta- 
tion of  live  stock  in  special  or  palace  cars'' 
<copy  of  said  western  classification  being  here- 
with attached).  I  then  demanded  of  said  em- 
ployees that  the  said  Union  Pacific  Railroad 
Company  supply  me  with  an  improved  feeding 
and  watering  stock  car,  suitable  for  the  safe 
and  prompt  transportation  of  the  above  men- 
tioned pure  bred  stock,  and  was  informed  that 
the  Union  Pacific  Railroad  Company  did  not 
own  any  such  stock  cars,  and  that  it  sup- 
plied only  the  common  stock  car. 

Be  it  further  known  to  your  honorable  board 
that  the  common  stock  cars  supplied  by  the 
Baid  Union  Pacific  Railroad  Company  are  whol- 
ly inadequate  for  the  comfortable  and  safe 
transportation  of  valuable  and  pure  bred  stock, 
being  common  rack  cars,  exposing  animals 
transported  therein  to  draughts  of  air,  dust,  and 
locomotive  cinders,  and  having  no  appliances 
for  feeding  and  watering  pure  ored  animals  on 
the  cars,  which  is  very  important  to  their  com- 
fort and  safety  on  long  hauls. 

nerefore,  1,  Leverett  Leonard,  respectfully 
petition  your  honorable  board  to  cause  Uie 
Union  Pacific  Railroad  Company  to  refund  to 
me  the  aforementioned  excess  charge  of  88  per 
cent  above  the  regular  rates;  and  further,  I  pe- 
tition, in  the  interest  of  breeders  and  shippers 
of  live  stock,  that  all  railroads  operating  under 
the  nforesaid  western  classification,  or  any  oth- 
«r  classification,  be  required  to  supply  suitable 
Improved  live  stock  cars,  provided  with  ade- 
•quate  appliances  for  properly  feeding  and 
watering  horses  and  cattle  on  the  cars  while  in 
tmnsit;  or  in  the  event  of  failing  to  supply  such 
improved  stock  cars,  said  railroad  companies 
shall  be  required  to  receive  live  stock,  loaded 
in  improved  feeding  and  watering  stock  cars, 
when  offered  to  them,  and  transport  said  stock, 
in  said  improved  cars,  at  the  same  rates  of 
freight  as  they  receive  for  transporting  a  like 
cumber  or  weight  of  live  stock,  in  their  own 
cars,  the  same  distance,  without  charging  any 
excess  whatever  for  the  use  of  said  improved 
cars;  all  of  which  your  petitioner  respectftilly 
pray«;  Leverett  Leonard. 

Done  at  Denver,  Colorado,  this  12th  day  of 
April,  1887. 
Btate  of  Missouri, ) 
County  of  Saline,  f 

Personally  appeared  Leverett  Leonard,  who 
is  personally  known  to  the  undersigned  no- 
tary public,  and  he  states  upon  his  oath  that 
the  aoove  statements  are  true,  for  the  uses  and 
purposes  therein  set  forth. 

Iatjui  8. 


Witness  my  hand  and  seal  in  Mt  Leonard, 
Saline  Co.,  Missouri,  this  eleventh  day  of  May, 
1887.  John  Cherry,  Notary  Public 

Term  of  office  expires  512, 1880. 
(Seal) 

Anbwek. 

(FUedJune9,1887J 

The  answer  of  the  Union  Pacific  Railway 
Company,  to  the  complaint  of  Leverett  Leon- 
ard made  to  the  Interstate  Commerce  Commis- 
sion and  filed  May  21,  1887,  alleging  over- 
charge in  the  transportation  of  twenty-six  head 
of  cattle  loaded  in  Burton  stock  car  No.  47 
from  Kansas  City  to  Denver: 

For  answer  to  said  complaint  respondent,  the 
Union  Paqific  Railway  Company,  says  that  it 
is  true  that  about  the  14th  day  of  April,  1887, 
application  was  made  to  the  Union  Pacific  Rail- 
way Company  at  Kansas  City  for  the  transpor- 
tation of  a  Burton  stock  car,  said  to  be  loaded 
with  twenty -six  head  of  cattle,  from  that  place 
to  Pueblo,  Colorado,  via  Denver,  Colorado. 
That  at  the  date  of  said  application  the  assist- 
ant general  freight  agent  of  respondent  lo- 
cated at  Kansas  City  explained  to  said  Leonard 
the  rate  of  freight  upon  said  car  so  loaded  as 
aforesaid  from  Kansas  City  to  Denver.  That 
said  stock  car  was  represented  to  said  agent, 
and  was  a  Burton  palace  stock  car  of  the  or- 
dinary size,  and  thirty-six  feet  in  length,  inter- 
nal measurement.  That  the  rate  of  freight  ^ 
upon  an  ordinary  stock  car  thirty  feet  in  length 
as  used  by  railways  generally  was  $72.50.  and 
was  so  explained  to  said  Leverett  Leonard.  That 
under  the  rules  adopted  for  the  transportation 
of  live  stock  in  the  general  westerp  classifica- 
tion, as  adopted  and  used  by  agreement  of 
western  roads,  through  the  western  classifica- 
tion committee, — so  called, — as  existing  at  Uie 
date  of  said  shipment,  the  rate  established  by 
said  association  on  live  stock  palace  cars,  thir- 
ty-six feet  in  length,  internal  measurement,  was 
188  per  cent  of  the  regular  tariff  rate;  which 
said  regular  tariff  rate  was  $72.50  as  stated  and 
explained  to  said  Leonard  at  the  time  of  his  ap- 
plication for  such  transportation.  That  said 
Leonard  at  that  time  made  no  objection  to  said 
rate,  and  that  the  only  difference  which  arose  be- 
tween said  Leonard  and  said  freight  agent,  at 
that  interview  or  at  any  other  interview  prior  to 
said  shipment,  was  in  relation  to  the  issue  of  a 
free  pass  to  said  Leonard  by  said  Union  Pacific 
Railway  Company  from  Kansas  City  to  Den- 
ver. That  said  assistant  general  freight  agent 
having,  as  he  was  advised  and  believed,  no  au- 
thority under  the  Act  of  Congress  to  Regulate 
Commerce,  to  issue  such  free  transportation  to 
said  Leonard  from  Kansas  City  to  Denver,  re- 
fused the  request  of  said  Leonard  for  the  same. 
To  this  refusal  the  said  Leonard  objected;  but 
no  other  or  further  complaint  was  made  by 
him  in  respect  to  said  shipment,  nor  were  said 
assistant  general  freight  agent  or  any  general 
officer  of  the  company  advised  of  any  dissatis- 
faction in  respect  to  said  shipment  until  the 
filing  of  his  complaint  with  the  Interstate  Com- 
merce Commission.  That  he  made  no  com- 
plaint or  claim  for  the  refundingof  any  alleged 
excess  in  the  rate  to  any  department  or  officer 
of  respondent,  and  that  the  first  knowledge  said 
Railway  Company  had  of  said  claim  was  re- 
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being  direct  competitors  with  the  Town  of 
Mazeppa  for  the  rail  traffic  and  purchase  of 
produce  from  the  territory  or  country  inter- 
▼ening. 

That  the  posted  rates  on  wheat  and  some 
other  kinds  of  grain  by  the  said  Chicago, 
Milwaukee  A  SaJnt  Paul  Railroad  from  Red 
Wine  and  Lake  City  to  Chicago  was  fifteen  cents 

rr  ibO  pounds  from  August  15, 1886,  until  April 
,  lb87.  That  the  posted  rates  on  wheat  and 
some  other  kinds  of  grain  by  the  said  Chicago, 
Milwaukee  &  Saint  Paul  Railroad  from  Ma- 
zeppa  to  Chicago  was  seventeen  cents  per  100 
pounds  from  AugustlS,  1886,  until  April  5, 1887. 
That  when  the  Chicago,  Milwaukee  A  Saint 
Paul  Railroad  posted  its  new  rates  April  5, 
1887,  it  did  not  change  the  old  rates  on  wheat 
from  Winona  or  Hastings  on  the  river  division, 
nor  the  rates  on  wheat  to  Chicago  from  Ham- 
monds, a  station  about  thirty-four  miles  from 
Wabasha  on  the  said  Wabasha  division;  but  at 
all  stations  west  of  Hammonds  on  said  Wa- 
basha division,  the  rate  on  wheat  was  advanced 
to  eighteen  cents  per  100  pounds  to  Chicago, 
makmg  at  this  place  a  differential  of  three 
cents  per  100  pounds  in  place  of  two  cents  per 
100  pounds  as  existed  from  August  15,  1886, 
until  April  5,  1887. 

That  the  said  Chicago,  Milwaukee  &  Saint 
Paul  Railroad  I  believe  at  times  previous  to 
August  15,*1886.  did  make  such  rates  on  some 
kinds  of  grain  to  interstate  points  from  "Lake 
City  as  to  draw  the  grain  from  within  eighty 
rods  of  our  own  elevator.  That  an  eighteen 
cents  rate  from  Mazeppa  to  ChicaTO  is  what  I 
believe  to  be  unreasonable,  and  I  further  be- 
lieve that  the  advance  April  5,  1887,  from 
seventeen  cents  to  eighteen  cents  on  wheat  to 
Chici^o  from  Mazeppa  was  wholly  unwar- 
ranted. That  any  differential  exceeding  two 
cents  per  100  pounds  on  grain  from  Mazeppa  to 
ChicaTO  or  other  interstate  points  over  the 
rates  from  Red  Wine  and  Lake  City  to  such 
interstate  points  I  believe  to  be  unjust  and  a 
discrimination  against  this  place  and  locality. 
That  it  is  now  claimed  by  the  Daily  Press  that 
a  ten  cent  rate  on  wheat  from  Minneapolis  to 
Chicago,  including  Red  Wing  and  Lake  City, 
is  now  being  made;  if  so,  then  an  eight  cent 
differential  exists  suflScient  to  take  the  wheat 
from  before  our  own  door. 

Therefore  I  ask  of  vour  honorable  Commis- 
sion as  early  a  consideration  of  my  complaint 
as  possible.  I  further  ask  that  if  you  find  that 
the  advance  April  5,  1887,  was  unwarranted 
and  unjust,  then  vou  request  the  said  Chicago, 
Milwaukee  A  Saint  Paul  Railroad  Company 
to  refund  the  excess  collected  from  shippers 
since  April  5,  1887.  I  further  ask  that  if  you 
find  that  the  said  Chicago,  Milwaukee  &  Saint 
Paul  Railroad  is  carrying  wheat  from  Red 
Wing  and  Lake  City  to  Chicago  at  ten  cents 
per  100  pounds  and  has  been  since  the  18th  inst. 
that  you  declare  the  same  to  be  a  discrimina- 
tion against  this  place  and  locality  and  a  viola- 
tion of  section  8  of  the  Interstate  Commerce 
Law  so  long  as  the  rate  remains  eighteen  cents 
per  100  pounds  from  this  place  to  Cnicago;  and 
that  you  further  request  it,  if  you  find  that 
it  has  violated  said  third  section  of  the 
Interstate  Commerce  Law,  to  refund  any  ex- 
cess of  money  it  may  have  collected  from 
shippers  over  and  above  the  rate  at  Lake  City 

IHTEB  S. 


\ 


and  Red  Wing,  with  a  reasonable  differentia], 
and  to  pay  any  damages  that  may  have  accrued 
in  consequence  of  such  violation  of  the  Inter* 
state  Commerce  Law. 
Subscribed  and  sworn  to 
according  to  my  best 
knowledge  and  belief. 

E.  B.  Raymond. 
Witness,  H.  F.  Fowler. 

Sworn  to  and  subscribed  before  me  this  2dd 
day  of  May,  1887. 

(Seal)    Homer  T.  Fowler,  Notarv  Public, 

Wabasha  Co. 

Al^SWBB. 

(Filed  June  18,  1887.) 

Milwaukee,  Wis.  June  7,  1887. 
Mr.  Edward  A.  Moseley,  Secretary  Interstate 

Commerce  Commission, 

Washington,  D.  0. 
Sir: 

Answering  the  complaint  of  E.  B  Ray- 
mond, a  citizen  of  Mazeppa.  County  of  Wa- 
basha, State  of  Minnesota,  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  states  as 
follows: 

JF\r»t.  It  is  true,  as  claimed,  that  immediately 
prior  to  April  5,  1887,  fifteen  cento  per  100 
pounds  was  the  rate  charged  from  stations  on 
the  River  Division,  including  Lake  City  and 
Red  Wing,  and  seventeen  cento  per  100  pounds 
from  Mazeppa  to  Chicago. 

Second.  That  in  adjusting  rates  to  take  ef- 
fect April  6,  1887,  it  was  agreed  by  all  lines 
that  eighteen  cento  per  100  pounds  was  a  rea- 
sonable rate  for  the  transportotion  of  grain 
and  flour  from  St.  Paul  and  Minneapolis  to 
Chicago,  via  the  river.  La  Crosse  and  the  Chi- 
cago &  Milwaukee  divisions  to  Chicago. 

This  rate  of  eighteen  cento  was  graded 
down  so  that  the  rate  from  Lake  City  and 
from  Red  Wing  was  made  fifteen  cents. 

Mazeppa  is  a  stotion  on  the  Wabasha  divis- 
ion, narrow  gauge,  and  is  fifty  two  miles  from 
the  main  line  of  the  river  division  at  Wabfisha. 

Zumbrota  is  eight  miles  west  of  Mazeppa, 
and  is  the  terminus  of  the  Wabasha  division, 
and  is  the  terminus  of  the  Zumbrota  branch 
of  the  Winona  &  St.  Peter  Division  of  the 
Chicago  A  Northwestern  RaUway.  Thus  all 
this  teiritory  is  competitive,  and  rates  are 
usually  made  after  agreement. 

In  aidjusting  new  rates  it  was  agreed  that 
eighteen  cento  was  a  reasonable  rate  from  this 
interior  territory,  including  corresponding 
stations  on  the  Zumbrota  branch  of  the  Wi- 
nona &  St.  Peter  Railway. 

The  question  of  an  agreed  differential,  above 
rates  charged  on  the  Kiver  Division,  was  not 
and  is  not  considered,  as  there  are  many  con- 
tingencies affecting  rates  from  river  division 
stations  which  do  not  directly  concern  interior 
pointo. 

Third.  May  18,  in  consequence  of  the  action 
of  our  competitors,  we  reduced  rates  from  St. 
Paul,  Minneapolis  and  all  stations  on  the 
River  and  the  La  Crosse  divisions,  to  ten  cento 
per  100  pounds,  but  we  made  no  change  in  the 
rates  from  stations  on  the  Wabasha  division, 
nor  on  other  divisions,  not  part  of  the  direct 
line  to  Chicago  over  which  the  St  Paul  ^^^ 
Minneapolis  business  is  done. 
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'Fourth.  May  20,  for  the  same  reasons,  we 
made  a  furl  her  reduction  to  7i  cents  per  100 
pounds,  but  made  no  change  atMazeppaor 
other  points  on  the  Wabasha  division,  or  from 
stations  on  other  divisions  not  part  of  the  di- 
rect line  to  Chicago. 

Fmh,  May  26,  the  7i  cent  rate  from  St. 
Paul  and  Minneapolis  remaining  in  effect,  we 
made  reductions  on  brandies  connecting  with 
the  direct  line  to  Chicago,  among  which  was 
a  reduction  of  rates  from  Mazeppa  to  12^  cents 
per  100  pounds,  which  rate  is  now  in  effect. 

Sixth,  The  rates  from  8t.  Paul,  Minneapolis, 
and  from  river  division  stations,  to  Chicaeo, 
are  affected  by  the  competition  via  Lake  Su- 
perior and  the  competition  of  the  Mississippi 
Kiver,  causing  at  times  (notably  today),  ex- 
tremely low  and  unprofitable  rates.  This 
competition  and  these  low  rates  only  indirectly 
affect  the  rates  at  Mazeppa  and  other  interior 
points;  and  we  claim  that  the  rates  charged 
from  Mazeppa  to  Chicago  since  April  5  have 
been  and  are  just  and  reasonable. 

Very  Respectfully, 
The  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  by 

RosweU  Miller,  General  Manager. 


qeorge  M.  JACKSON 

V. 

ST.  LOUIS,  ARKANSAS  &  TEXAS  R.  CO. 

(No.  28.) 

PLEADINGS  in  a  case  pending  before  the 
Commission,  based  upon  allegations  of 
the  exaction  of  unjust  rates  for  the  transpor- 
tation of  hewed  lumber  or  ties,  and  of  discrim- 
ination in  favor  of  sawed  lumber  as  against 
hewed  lumber. 

Complaint. 

(FUedJune  7. 1887J 

St.  Francis,  Clay  Co.  Arkansas, 

June  1,  1887. 

Judge  Thomas  M.  Cooley, 
Chairman  Interstate  Commerce  Commis- 
sion: 

I  respectfully  ask  that  your  honorable  body 
summon  the  St.  Louis,  Arkansas  &  Texas 
Railroad  Company  before  you.  Your  petitioner 
charges  the  said  Railroad  Company  with  a  vio- 
lation of  the  first  section  of  the  Interstate 
Commerce  Law,  in  this:  that  the  said  Railroad 
Company  refuses  to  ship  ties  or  hewed  lumber 
for  your  petitioner  from  this  place  to  Kansas 
City,  Missouri  which  is  in  another  State. for  less 
than  40i  cents  each,  which  is  an  unreasonable 
and  unjust  charge.  A  tie  is  generally  made  of 
oak,  and  is  6  x  8  inches,  8  feet  long,  which  is 
of  a  convenient  shape  and  size  to  handle,  and 
is  such  freight  as  is  not  liable  to  injury  in  tran- 
sit. A  tie  is  a  hewed  stick  of  lumber  of  the 
above  dimensions  and  will  weigh  160  pounds, 
which  makes  the  rate  a  fraction  over  twentv- 
five  cents  per  100  pounds.  In  proof  that  said 
charge  is  unreasonable  your  petitioner  will 
state  that  said  Railroad  Company  charges  a 
rate  of  eighteen  cents  per  100  pounds  on  sawed 
oak  luml^r  from  here  to  Kansas  City. 

Tour  petitioner  further  charges  the  St 
Louis^  Arkansas  &  Texas  Railroad  Company 


with  the  violation  of  the  second  section  of  e&\d 
Act,  in  this,— that  said  Railroad  Company  re- 
fuses to  transport  for  your  petitioner  from  this 
place  to  Kansas  City,  Missouri,  which  is  in  an- 
other State — hewed  lumber  or  ties,  for  a  less 
rate  than  40i  cents  each,  which  is  a  fraction 
over  twenty-five  cents  per  100  pounds,  while 
it  transports  for  other  parties  oak  lumber  that 
is  sawed,  to  and  from  the  same  points,  at 
eighteen  cents  per  100  pounds.  For  the  pur- 
pose of  concealing  the  discrimination  said  Kail- 
road  Company  will  not  quote  you  a  rate  per 
100  pounds  on  ties  or  hewed  lumber;  Uiat 
there  is  no  difference  between  hewed  and 
sawed  lumber;  that  it  is  "a  like  and  contempo- 
raneous service  in  the  transportation  of  a  like 
kind  of  trafl^c,  under  substantially  similar  cir- 
cumstances." 

Your  petitioner  further  char^  the  said  St. 
Louis,  Arkansas  &  Texas  Railroad  Company 
with  a  violation  of  the  third  section  of  said 
Act,  in  this — that  said  Railroad  Company  gives 
"undue  and  unreasonable"  preference  to'sawed 
lumber,  as  against  hewed  lumber,  when  they 
are  substantially  the  same  thing,  which  is  a 
discrimination  against  a  "particular  kind  of 
traffic." 

Your  petitioner  asks  that  said  Railroad  Com- 
pany be  ordered  to  discontinue  said  discrimi- 
nation, and  that  hewed  lumber  or  ties  be 
transported  at  the  same  rate  per  100  pounds  as 
sawed  lumber. 

And  vour  petitioner  would  further  ask  thst 
if  you  find  that  said  Company  has  violated  the 
Law,  that  the  lowest  penalty  be  assessed,  sa 
this  petition  is  filed  solely  with  the  view  of 
forcing  the  said  Railroad  Company  to  do  that 
which  it  ought  to  do  without  being  forced, 
viz. :  transport  your  petitioner's  hew^  lumber 
at  the  same  rate  that  it  does  your  petitioner's 
sawed  lumber,  who  is  also  engaged  in  run- 
ning a  saw  mill  on  said  Railroad,  and  shipping 
lumber  to  Kansas  City,  Missouri. 

(Signed)       Qeo.  M.  Jackson. 

Subscribed  and  sworn  to  before  me,  a  Jus- 
tice of  the  Peace  within  and  for  the  County 
aforesaid. 

(Signed)       M.  D.  Gunter.  J.  P. 

June  2,  1887. 

Answer. 

(Filed  June  28. 18S7.) 

To  the  Interstate  Commerce  Commission, 

Hon.  Thomas  M.  Cooley,  Chiurman: 

Now  comes  the  St.  Louis,  Arkansas  &  Texas 
Railway  Company  in  Arkansas  and  Missouri, 
and  for  answer  to  the  petition  of  George  M. 
Jackson,  of  St.  Francis, Clay  County,  Arkansas, 
dated  June  1, 1887,  respectfully  states  as  fol- 
lows: 

First.  It  denies  that  it  has  violated  the  first 
section  of  the  Interstate  Commerce  Law,  as  al- 
leged in  the  first  paragraph  of  said  petition, 
and  specially  denies  that  it  refuses  to  ship  ties 
of  hewed  timber,  for  the  petitioner,  for  lest 
than  40i  cents  each  from  St  Francis  to  Kan- 
sas City,  and  denies  that  it  ever  had  a  rate  on 
hewed  cross  ties  of  40^  cents  from  8t  Francii 
to  Kansas  City,  or  that  it  has  ever  charged,  or  of- 
fered to  charge,  the  petitioner  at  the  rate  of  40^ 
cents  each  for  hewed  cross  ties  between  the 
points  named. 

Further  answering  the  said  first  paragraph  of 
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said  petition,  it  admits  that  a  tie  is  generally 
made  of  oak.  6x8  inches,  8  feet  long,  and  that 
such  freight  is  not  liable  to  injury  in  transit, 
but  denies  that  the  in^eight  thereof  is  160 
pounds,  and  says  that  the  weight  thereof 
would  average  about  180  pounds  in  the  condi- 
tion in  which  they  are  usually  shipped. 

And  further  answering  said  petition,  it  de- 
nies that  it  has  violated  the  second  section  of 
•  the  Interstate  Commerce  Law,  as  alleged  in 
the  second  paragraph  of  said  petition,  and  de- 
nies that  it  has  refused  to  transport  for  peti- 
tioner hewed  timber  or  ties  from  St.  Francis, 
Arkansas,  to  Kansas  City.  Missouri,  at  a  less 
rate  than  40^  cents  each;  but  admits  that  it 
transports  oak  timber,  which  is  sawed,  from 
St.  Francis,  billed  for  Kansas  City,  Missouri, 
at  a  through  rate  of  eighteen  cents  per  100 
pounds. 

It  denies  that  it  discriminates  against  hewed 
timber  or  ties,  as  alleged,  and  denies  that  it 
refuses  to  quote  rate  per  100  pounds  on  ties  or 
hewed  timber  for  the  purpose  of  concealing 
any  such  discrimination;  denies  that  there  fi 
no  difference  between  hewed  and  sawed  tim- 
ber, and  denies  that  the  hauling  of  the  one 
class  is  a  like  contemporaneous  service  in  trans- 
portation of  a  like  kind  of  traffic  under  sub- 
stantially similar  circumstances. 

And  further  answering  said  petition,  it  de- 
nies that  it  has  violated  the  third  section  of 
said  Interstate  Commerce  Law  in  giving  undue 
or  unreasonable  preference  to  sawed  lumber  as 
against  hewed  timber,  and  denies  that  they 
are  substantially  the  same  thing. 

And  for  further  answer  to  said  petition,  it 
says  that  in  transporting  ties  or  timber  or  oth- 
er material  from  St.  Francis,  Arkansas,  to  Kan- 
sas Citv,  Missouri,  it  does  the  same  in  connec- 
tion with  the  Kansas  City,  Springfield  &  Mem- 
phis Railway  Company,  the  line  of  which  latter 
road  it  crosses  at  Jonesboro,  Arkansas;  that 
this  respondent  has  no  line  of  its  own  road,  or 
any  line  that  it  controls,  which  reaches  Kan- 
sas  City  or  any  point  nearer  to  Kansas  City 
than  Jonesboro,  Arkansas;  that  al  no  time 
has  it  ever  charged  or  attempted  to  charge 
a  rate  between  St  Francis  and  Kansas  City 
for  the  amount  of  40^  cents  per  cross  tie;  that 
previous  to  the  28d  day  of  May,  1887,  the 
rate  between  St.  Francis  and  Kansas  City  was 
forty  cents,  but  on  said  last  named  day  it  was  re- 
duced for  cross  ties  to  88i  cents  per  tie.  The 
special  order  fixing  this  rate  is  filed  with  your 
honorable  Commie^ion,  and  is  numbered  I.  S. 
186.  and  this  rate  has  been  maintained  since 
said  time,  and  was  in  force  at  the  time  petition 
-was  filed. 

Further  answering,  respondent  states  that 
flaid  rate  is  reasonable  and  Just,  and  has  not 
been  complained  of  by  any  person  other  than 
petitioner. 

Further  answering,  respondent  says  that 
liewn  ties,  such  as  are  usually  offered  for  trans- 
portation, weigh  about  180  pounds,  instead 
of  160  as  stated  in  the  petition;  that  they  are 
usually  offered  for  transportation  wldle  green 
and  while  they  are  wet,  and  may  be  reduced 
by  seasonine  from  about  180  pounds  to  160 
pounds  if  leit  to  dry  before  they  are  transport- 
ed; yet  as  a  matter  of  fact  those  offered  for 
shipment  on  respondent's  road  are  nearly  ai- 
rways so  offered  before  they  are  so  seasoned. 
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Further  answering,  respondent  states  that  in 
charging  a  rate  per  tie  rather  than  by  the  100 
pounds,  as  is  customary  with  sawed  timber,  it 
is  following  the  ordinary  custom  of  railroads 
west  of  the  Mississippi  River  in  the  handling 
of  such  freights.  Hewn  ties  are  always  sola 
at  so  much  per  ties.  They  are  of  unequal  size. 
Along  the  line  of  respondent's  road  they  are 
nearly  always  cut  from  swampy,  wet  lands; 
and  to  charge  p^  100  pounds  would  be  an  in- 
justice to  those  parties,  causing  them  to  have 
to  pay  more  for  transporting  cross  ties  than  if 
the  same  tie  was  cut  from  upland.  If  the  rate 
was  made  per  1,000  feet,  there  would  necessar- 
ily be  disputes  as  to  the  number  of  feet  in  a 
tie,  from  the  fact  that  being  hewn  they  are 
necessarily  of  innumerable  shapes,  rendering 
accurate  measuring  difficult.  For  these  rea- 
sons respondent  and  other  railroads  west  of 
the  Mississippi  River  have  found  it  to  the  mu^ 
ual  advantage  of  shippers,  consumers  and 
themselves  to  make  rate  per  tie  instead  of  in 
any  other  manner.  The  rate  at  present  charged, 
of  83i  cents  per  tie  from  St.  Francis  and  con- 
tiguous stations,  to  Kansas  City,  is  a  reasonable 
rate  for  the  service  performed;  and  when  the 
weight  of  each  tie  is  taken  into  consideration 
is  about  the  same  rate  per  100  pounds  as  is 
charged  for  sawed  timber,  of  which  rate  the  pe- 
titioner has  not  complained  and  with  which  it 
seems  to  be  satisfied  ;theref  ore  respondent  states 
that  in  making  the  rate  as  hereinbefore  set  forth 
it  has  violated  no  part  of  the  Interstate  Com- 
merce Law,  has  followed  the  usual  and  ordi- 
*nary  course  as  adopted  by  railroads  of  the  sec- 
tion of  the  country  in  which  it  operates,  and 
has  charged  but  a  reasonable  rate,  without  dis- 
crimination, and  is  therefore  entitled  to  be 
hence  discharged  with  its  costs.  It  therefore 
prays  for  such  order  in  the  premises. 

The  St.  Louis,  Arkansas  &  Texas  Railway 
Company  in  Arkansas  and  Missouri. 

By  Phillips  &  Stewart,  General  Attorneys. 

The  State  of  Missouri,  )  „ 
The  City  of  St.  Louis,   f**' 

Before  me,  the  undersigned  notary  public 
within  and  for  the  Citv  of  St.  Louis,  and  State 
of  Missouri,  personally  appeared  D.  Miller, 
who  being  by  me  duly  sworn  according  to 
law,  upon  his  oath,  deposeth  and  saith  that  he 
is  the  Qeneral  Freight  and  Passenger  Agent  of 
the  St  Louis,  Arkansas  &  Texas  Railway 
Company  in  Arkansas  and  Missouri,  and  that 
he  has  read  the  foregoing  answer  and  knows 
the  contents  thereof,  and  that  the  allegations 
contained  therein  are  true  to  the  best  of  his 
knowledge,  information  and  belief. 

(Signed)  D.  Miller. 

Subscribed  and  sworn  to  before  me  this  the 
20th  day  of  June,  A.  D.  1887. 

(Signed)  Isaac  H.  Orr,  Notary  Public, 

.8.] 
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City  of  St  Louis,  Mo. 


The  State  of  Missouri,  )  „ 
The  City  of  St  Louis,  f*** 

Before  me,  the  undersigned  notary  pubUo 
within  and  for  the  said  City  and  State,  pierson- 
ally  appeared  A.  C.  Stewart,  of  lawful  age, 
who  being  by  me  duly  sworn,  according  to 
law,  upon  his  oath,  deposeth  and  saith  that  on 
the  23a  day  of  June,  A.  D.  1887,  he  delivered 
a  copy  of  the  foregoing  answer  and  the  verifi- 
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cation  thereof  to  George  M.  Jackson,  the  peti- 
tioner herein,  in  person  the  said  George  M. 
Jackson  at  the  time  of  said  delivery  being 
within  the  City  of  St.  Loois,  and  Btate  of  Mis- 
souri, and  being  the  same  (George  M.  Jackson 
who  is  described  in  the  petition  herein  and  in 
said  answer,  as  being  of  St.  Francis,  Clay 
County,  Arkansas. 

(Signed)  A.  C.  Stewart. 

Subscribed  and  sworn  to  before  me  this  the 
24th  day  of  June,  1887. 

(Signed)  Harvey  L.  Christie,  Notary  Public, 
[l.  8.J  City  of  St.  Louis,  Missouri 


GEORGE  RICE 

ST.  LOUIS.  IRON  MOUNTAIN  &  SOUTH- 
ERN R.  C0.« 

(No.  52.) 


SYNOPSIS  of  pleadings. 

Complaint. 

Defendant  is  a  corporation  organized,  etc., 
in  Missouri  and  Arkansas  and  engaged  in  trans- 
portation from  St.  Louis  to  Newport.  Little 
Rock  and  Tezarkana  in  Arkansas,  and  be- 
yond. 

In  the  transportation  of  oil  two  methods  are 
employed:  (a)  by  box  cars,  carrying  the  oil  in 
barrels;  (b)  by  tank  cars  holding  100  barrels 
and  upwards. 

Complainant  manufactures  and  deals  in  oils 
at  Marietta,  Ohio,  where  he  has  large  capital 
invested.  He  would  have  produced  and  sold 
many  thousand  more  barrels  of  oil  but  for  the 
wrongful  acts  of  defendant. 

Many  of  complainant's  principal  markets  are 
in  the  territory  reached  by  defendant's  road. 

The  Waters-Pierce  Oil  Co.,  a  Missouri  cor- 
poration, is  a  large  dealer  in  and  shipper  of 
oils,  and  is  complainant's  chief  and  almost  sole 
competitor  in  said  markets. 

The  defendant  has  violated  the  Interstate 
Commerce  Act,  as  follows: 

F^irst  Charge.  By  making  charges  for  trans- 
porting oil  from  St.  Louis,  "which  were  in 
themselves  unjust  and  unreasonably  high." 

As  specifications,  under  charge  1,  rates 
charged  July  7, 1887,  are  given. 

Seoond  Charge,  Defendant  has  charged  com- 
plainant higher  rates  for  the  same  services 
than  it  has  charged  said  Waters-Pierce  Oil  Co., 
in  transporting  oils  from  St  Louis  to  points 
in  States  other  than  Missouri  The  Waters- 
Pierce  Oil  Co. — being  sometimes  consignor  and 

*Tbi8  case,  and  cases  Nos.  68  to  60  inclusive  on 
the  Docket  of  the  Commission,  foUowiDir,  belong 
to  the  irroup  of  oases  based  upon  alleffatlons  of  dis- 
crimination in  favor  of  the  Standard  Oil  Company 
and  others,  in  rates  for  tbe  transportation  of  oil,  of 
which  Bice  V.  Louisville  &  Nashville  B.  R.  Co.,  (the 
complaint  in  which  ii  ^ven  in  full  on  paire  876, 
ante,  and  the  answer  on  pagre  443,  arUe)^  is  one.  As 
aU  the  cases  are  based  upon  the  same  general 
srrounds,  it  is  thought  that  a  synopsis  of  the  plead- 
ings will  sufBce  to  give  all  the  desired  information 
in  reference  to  them. 


sometimes  consignee  and  sometimes  both  con* 
signor  and  consignee. 

Specifies  comparative  rates  thus: 
Rates  per  bU.  since  Aprfl  5,  1887. 

To  Watefs- 
Destination,     To  G.  Rice,       fierce  Oil  Co. 
Newport,  Ark.        91  eta.  50  cis. 

Little  Rock,  "         91  "  50  ** 

Defendant  charges  complainaBt  for  actual 
weight  and  charges  the  Waters-Pioce  Oil  Co., 
in  many  instances  for  much  less  than  weight. 

Third  Charge,  Undue  and  unreasonaUe 
preference  to  tlie  Waters-Pierce  Oil  Co. 

Bpedfleaikmi,  Repeats  speeiflcation  No.  1. 
under  second  charge,  and  avers  tliat  the  dif- 
ferences in  rates  are  not  measwed  by  differ- 
ences in  the  circumstances,  and  that  the  dif- 
ferences in  cost,  convenience,  etc.,  to  the  car- 
rier, if  anj,  are  insignificant  in  ccHnparison 
with  the  difference  in  rates.  This  dismmina- 
tion  has  had,  and  complainant  believes  was  in- 
tended to  have,  the  effect  of  giving  said 
Waters-Pierce  Oil  Co.  a  monopoly  at  the 
points  reached  by  defendant's  Une,  and  to  ex- 
clude complainant's  products  entir^  from 
said  markets. 

Prayer.  For  investigation,  and  that  the 
Commission  will  report  to  what  reparation 
complainant  is  entitled;  and  will  require  de* 
fendant  to  cease  and  desist  from  such  viola- 
tions, eto.,  and  for  general  relief. 

Answer. 

Admits  that  defendant  is  a  common  carrier, 
as  alleged,  that  it  transports  oil  from  St.  Loois 
as  alleged  either  in  barrel  packages,  in  box 
cars,  or  in  tank  cars.  Is  not  informed  as  to 
capital  invested  by  complainant.  Admits  that 
the  Waters-Pierce  Oil  Co.  is  a  shipper  of  oil, 
but  is  not  informed  whether  it  is  complain- 
ant's chief  coinpetitor. 

To  Charge  Firet.  Defendant's  charges  for 
transporting  refined  petroleum  oil  from  St 
Louis  to  Newport  and  Little  Rock,  Arkansas, 
$50  per  box  car  containing  55  bbls..  %. «.,  a  lit- 
tle more  than  90.9  cents  per  bbl. ;  and  from  St. 
Louis  to  Texarkana,  Arkansas,  forty-five  cents 
per  100  lbs.,  not  sixty-seven  cents. 

Denies  that  these  rates  are  unjust,  etc. 

To  Charge  Second.  The  rates  charged  to 
complainant,  to  said  Waters-Pierce  Ou  Co., 
and  to  all,  are  the  same :  to  be  shipped  in  bbls.. 
90-9  cts.  per  bbl. ;  and  when  shipped  in  taaic 
cars,  $50  per  tank  car. 

Denies  discrimination  in  favor  of  stid 
Waters-Pierce  Co.,  or  any  other  shipper. 

Denies  that  it  has  discriminated  against  Rice 
in  matter  of  "weights." 

Denies  that  it  has  charged  Rice  at  any  tioe 
since  April  5,  more  than  it  has  charged  tbe 
Waters-Pierce  Oil  Co.,  or  any  other  shipper 
"for  like  and  contemporaneous  service  per 
formed  under  substantially  similar  drcun- 
stances  and  conditions." 

To  Tliird  Charge.  Denies  giving  unreason- 
able preference  or  subjecting  complainant^etc ; 
denies  that  any  charges  were  destrned  to  hate 
the  effect  of  giving  said  Waters-Fierce  0^  On. 
any  monopoly  or  to  exclude  conplainant,  etc; 
answer  to  second  charge  to  be  deemed  re- 
peated here;  and  asserts  that  the  dreumsttn^ 
es,  eto.,  under  which  oil  is  shipped  in  baneii 
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And  in  tank  cars  "are  so  dissimilar  as  to  pre- 
vent one  rate  being  taken  as  a  standard 
-whereby  to  measure  the  other,"  and  that  if 
they  are  compared  it  will  be  fonnd  that  neither 
relatively  to  the  other  is  unjust. 


(« 
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George  RICE 

MOBILB  &  OHIO  R  Ca 
(No.  58.) 
O  YN0P8IS  of  pleadings. 

Complaint. 

Complaint  alleges  defendant  is  a  corpora- 
tion ezistinff  in  IllinoiB,  Kentucky,  Tennes- 
see, Mississippi  and  Alabama,  ana  is  a  com- 
mon carrier,  etc.,  engaged  in  transportation 
from  Carlo,  niinols,  to  I^ives  and  Jackson,  in 
Tennessee;  Columbus  and  Meridian,  in  Mis- 
sissippi; and  Chunchula,  Eight  Mile  and  Mo- 
bile, in  Alabama. 

Allegations  as  to  complainant's  business 
same  as  in  case  52. 

Charges  violations  of  Act  as  follows: 

1.  Charges  unreasonably  high  in  themselves; 
specifies  rates  from  Cairo  thus: 

Destination.  Rate  per  100  lbs. 

Columbus,  Miss.  •       •       -58  cts. 
Lauderdale,    <*       -       .       .      68 

Meridian,        '<  -  -       -       -84 
Enterprise,     "...      68 

Shubuta,        "  •  .       -       -76 
Eight  Mile,    '*  {sic)       -       .      76 

and  to  other  points  not  In  Illinois  as  in  tariffs 
required  to  be  filed. 

2.  Defendant  has  charged  more  for  a  less 
than  for  a  greater  distance  "over  the  same 
line,"  etc.,  repeating  the  words  of  the  Act. 

Specifies 
From  Cairo 

to  Distance.    Rate  per  100  lbs. 

Shubuta,  Miss.         896  76  cU. 

Eight  MUe,  "  (me)     488  4-10        76    ** 
Mobile,        '*  («t^     491 4-10        24   '* 
(Prayer  as  in  No.  52.) 

Akswbb. 

Defendant  is  a  corporation  under  the  laws 
of  Alabama,  Mississippi,  Tennessee  and  Ken- 
tuckv,  authorized  to  build  a  railroad  from 
Mobile,  Alabama,  "to  a  point  at  or  near  the 
mouth  of  the  Ohio  River,  in  Kentucky,"  and 
is  now  operating  such  road. 

Has  no  knowledge  of  complainant's  busi- 
ness.   Denies  violation  of  the  Act. 

8.  To  Firat  Charge,  Denies  that  the  rates  set 
forth  in  petition  are  unreasonably  high,  says 
that  the  rate  of  thirty-four  cents  per  100  lbs. 
'*per  car  load"  from  Cairo  to  Meridian  (857 
iniles)  is  unreasonably  low, — but  is  necessary, 
owing  to  competition  "due  to  a  combination 
of  rates  of  steamers  plying  up  and  down  the 
Mississippi  River,  with  the  rates  of  the  Vicks- 
burg  &  Meridian  Railroad  within  the  State  of 
Mississippi,"  both  said  carriers  being  outside 
of  the  jurisdiction  of  the  Conunission.  Said 
rate  could  be  availed  of  by  petitioner.  All  de- 
fendant's charges  are  just  and  reasonable  "un- 
Ihteb  S. 


der  the  circumstances,  conditions  and  neces- 
sities of  the  business  of  the  defendant" 

To  Second  Charge.  AdmiU  that  iU  tariffs 
filed  with  the  Conmiission  provide  seventy-six 
cents  per  100  lbs.  (per  car  load)  from  Cairo, 
Illinois,  to  Shubuta,  Miss.,  896  miles;  and 
seventy-six  cents  from  Cairo  to  Eight  Mile, 
Ala.,  485  miles;  and  twentv-four  cents  from 
Cidro  to  Mobile,  Ala.,  492  miles;  admits  greater 
charge  for  shorter  distance  over,  etc.  (quoting 
statute),  that  the  oils  are  of  like  kind  and 
character,  and  justifies  under  order  of  relief 
granted  April  16,  1887. 

Further  answering  all  charges.  Since  ex- 
piration of  said  order,  where  more  has  been 
charged  for  shorter  haul,  denies  that  such 
transportation  was  under  similar  circumstances 
and  conditions. 

Further  answering.  The  rate  of  twenty- 
four  cents  from  Cairo  to  Mobile  was  fixed  by 
competition  with  water  lines  and  combinations 
of  rates  by  water  lines  with  rates  from  New 
Orleans  to  Mobile. 

Further  answering,  says  that  the  rate  of 
thirty-four  cents  per  100  lbs.  from  Oairo  to 
Meridian.  Miss.,  is  fixed  by  competition  with 
rates  maae  by  combination  of  steamer  rates 
(on  Ohio  and  Mississippi  Rivers),  with  rates  of 
YicksburgA  Meridian  Railroad  (wholly  within 
Mississippi),  and  also  by  competition  with  the 
short  ruf  line  from  Marietta,  Ohio,  to  Merid- 
ian over  the  Cincinnati,  New  Orleans  & 
Texas  Pacific.  Such  competition  is  beyond 
the  jurisdiction  of  the  Conmiission. 

Defendant  is  expressly  authorized  by  the 
Act  "to  meet  competitive  rates  fixed  by  causes 
beyond  the  jurisdiction  of  the  Commission." 

Further  answering.  Rates  for  oil  in  bbls. 
per  100  lbs.  are: 

From  Mobile  north  to  Eight  Mile,  8  cts. 

From  Mobile  (97  miles)  to  Shubuta,  Miss., 
80ctB. 

From  Mobile  (120  miles)  to  Enterprise,  Miss. , 
88  cU. 

Denies  damage  to  complainant 
*  Defendant  has  revised  its  rates  since  filing 
of  petition,  which  are  now  as  follows: 

From  Cairo 

to  Distance.    Rate  per  100  lbs. 

Columbus,  Miss.        287  87  cts. 

Lauderdale,  *'  839  48  " 

Meridian,      "  857  45  " 

Enterprise,    "  872  45^'* 

Shubuta,       "  896  47i" 

Eight  Mile,  Ala.,       485  54  " 

MobUe,         '*  492  81  " 


(George  RICE 

V. 

EAST  TENNESSEE,  VIRGINIA  &  GEOR- 
GIA R.  CO. 

(No.  54.) 

OTNOPSIS  of  pleadings. 

Complaint. 

Defendant  is  a  corporation  organized  and 
existing  in  Tennessee,  Georgia,  Alabama  and 
MissisnppL  Is  a  conunon  cairier,  etc,  from 
Chattanooga,  Tennessee,  through  Tennessee, 


L 
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Oeorffia  and  Alabama  to  Sdma,  Alabama,  and 
Merioian,  Mis^iseippi. 

Iiirist  Gha^ge,  Charges  from  CSiaUanooga  to 
points  ia  otbw  States  unjost,  etc.,  in  Uiem- 
seWes. 

Specifies  rates  per  100  lbs.  from  Ckattanooga 
to 
Selma,  Ala.  •       -       28ct8. 

Meridian,  Miss.      -       -       -   36  cts. 

Second  Charge.  Violation  of  section  4. 

Specifies.  From  Chattanooga  (bbl.  pckg. 
C.  L.  lots) 

To 
Selma,  Ala.         298  m.    28  cts.    per  100  lbs. 
Meridian,  Miss.  402  m.    25  cts.      *'      <'    " 

Anbwbb. 

Denies  that  charges  are  nnreasonable. 
Denies  that  defendant's  rates  from  Chatta- 
nooga are  as  charged. 
Suce  November  1886,  rates  have  been 
To  Selma,  Ala..         •       -       23  cU. 
*<  Meridian,  Miss.,        -       •  25  cU. 
Denies  violation  of  section  4,  since  April  6, 
188?. 

Distances  are  not  as  alleged  but  "over  re- 
spondent's Hoe"  are  as  fe^ows: 
From  Chattanooga,  to  Selma,       278  miles. 

•«  "  "  Meridian,  88» 

General  denial. 


«< 


George  RICE 

«. 

CINCINNATI,  NEW  ORLEANS  &  TEXAS 
FAOTPW  R.  CO. 

(No.  55.) 

a  YNOPSIS  of  pleadings. 

Complaint. 

Defendant  is  a  corporation  organized  under 
laws  of  Ohio.  Is  a  common  eerier,  etc.  (by 
means  of  a  line  leased  by  it)  between  Cincin- 
nati and  Chattanooga,  and  intermediate  points 
on  its  line  between  said  cities,  through  Ken- 
tucky and  Tennessee. 

Standard  Oil  Company  is  a  corporation  un- 
der laws  of  Kentucky;  is  complainant's  chief 
and  almost  sole  competitor  in  said  markets. 

First  Cha/rge.  Charges  from  Cincinnati  un- 
just, etc.  in  Uiemselves. 

Specifies. 
To  Lexington,  Kentucky,         18  cts. 
"  Chattanooga,  Tenn.  88  cU. 

Second  Charge,  Defendant  since  April  5, 
1887,  has  charged  complainant  more  than  said 
Standard  Oil  Co. 

Charged 
Specifies  Charged  Rice  Oil  Co. 

To  Lexington  13  cU.         8  cts.  8  mills. 

"  Chattanooga,        88  cts.        15  cts.  9     '* 

The  rate  to  the  Company  being  made  on  as- 
sumption that  tank  cars  contain  no  more 
tiiaa  100  bbls.  each  (which  is  untrue).  Such 
cars  were  hauled  to 

Lexington,        for  i26  per  car,  and  to 

Chattanooga,     *<   $50 


<«         M 


Complainant  has  been  charged  for  actual 
weight.  Oil  Company  for  much  less  than 
actual  weight. 

Third  Cmarge.  Defendant  has  given  unrea- 
sonable preference,  etc.  to  Staudutl  Oil  Com- 
pany, and  has  subjected  Rice  to,  etc. 

Specifies. 

Repeats  specification  No.  1  under  second 
charge.  Difference  in  rates  not  measured  by 
difference  in  circumstances,  etc.  (as  in  Case 
No.  52). 

The  discrimination,  etc.  ,was  intended  to  give 
monopoly  to  the  Oil  Co.  and  to  exclude  com- 
plainant, etc.  (as  in  No.  52.) 


Anbwbb* 


Denies  first  charge. 

Denies  second  charge,  and  to  specification  t 
thereunder  says  rates  charged  per  bbl.  are 
(as  alleged). 

Denies  that  rates  in  tank  were  8.8  cents  and 
15.9  cents  as  alleged,  but  were  per  car  $28  and 
$50  as  alleged. 

Denies  the  charges  per  tank  cai*  "were  not 
based  upon  the  exact  capacity." 

When  these  cars  were  first  introduced  they 
were  understood  to  have  a  capacity  of  seventy 
bbls.  and  rates  were  made  accordingly. 

Rice  ^ips  in  bbls. 

OH  Co.  m  tank  cars. 

Rice  was  charged  for  actual  weight 

Oil  Co..  by  the  car;  and  "while  it  may  be 
true  that  thereby  said  Standard  Oil  Co.  ob- 
tained transportation  for  its  said  oil  at  a  cost 
that  would  be  less  per  100  pounds  of  oil  than 
the  complainant  Rice  paid,"  yet  the  price 
charged  per  tank  car  is  based  on  the  average 
capacity,  is  open  to  all  shippers,  is  fair,  and 
has  been  in  practice  for  many  years  by  all 
railroad  companies  in  the  West  and  North- 
west, as  well  as  in  the  South. 

To  the  third  charge.  Denies  preference, 
etc. 

To  specification  1  repeats  its  answer  to  specifi- 
cation 1  under  second  charge,  and  further  alleg- 
es that  the  difference  between  rates  per  100 
lbs.  and  rates  per  tank  car  is  Justified  by  dif- 
ference to  defendant  in  circumstances,  etc, 
and  denies  that  such  difference  is  insignifi- 
cant 

Oil  in  bbls.  is  undesirable  freight  on  account 
of  leakage  and  odors,  unfitting  the  cars  for 
other  freight  Many  claims  for  damage  to 
other  goods  have  to  be  paid,  thereby  increas- 
ing expense  of  transportation;  risk  of  fire  is 
greater. 

Tank  cars  are  generally  unloaded  on  sepa- 
rate side  tracks  (by  pumping)  by  the  owners. 
Shipper  furnishes  the  cars.  Ninety  per  cent  of 
I  the  tank  cars  are  used  on  their  return  for  otber 
freight— principally  turpentine  and  cotton 
seed  oil. 

The  Standard  Oil  Company  to  accommo- 
date said  return  freight  has  erected  at  its  own 
expense  extensive  plants  at  Ludlow,  Kentucky 
(Cmcinnati),  and  at  Louisville. 

Said  tank  car  shippers  also  furnish  large  re- 
turn shipments  of  resin. 

No  monopoly  given  or  designed  to  be  given. 


1887. 


RiOB  T.  Cincinnati,  Nbw  Oblbanb  &  Texas  Pacific  R  Ck>. 
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George  KICE 

CINCINNATI.  NEW  ORLEANS  &  TEXAS 
JPACIFIC  R.  CO.,  and  Alabama  Great 
Southern  R.  R.  Co. 

(No.  56.) 

O  YNOPSIS  of  Pleadings. 

Complaint. 

The  Cincinnati.  New  Orleans  &  Texas  Pa- 
cific R  Co.  is  the  lessee  of  and  as  such  is  en- 
gaged in  operating  a  line  of  railroad  from  Cin- 
cinnati through  Kentucky  and  Tennessee,  to 
Chattanooga,    886    miles   (and    intermediate 

S>int8),  and  there  connect  with  the  Alabama 
reat  Southern  R.  R.  Co.  (which  owns  and 
operates  its  line)  extending  from  Chattanooga 
through  Georgia  and  Alabama  to  Meridian,  in 
Mississippi. 

Charges  as  in  preceding  (including  dlscrlm- 
Ination In  fa^or  of  Standard  Oil  Co). 

Specifications  are  of  course  for  different 
points. 

Also  charges  violation  of  section  4;  specifies 
from  Cincinnati 

To  Birmingham.  Ala.         478  m.         47  cts. 
Meridian,  Miss.  630  "  46 


(( 


Joint  Answer. 

Substantially  as  in  No.  55. 

(There  are  some  allegations  as  to  the  arrange- 
ments between  the  two  defendants  for  continu- 
ous carriage.) 

The  rates  are  fixed  by  competition  with 
water  rates. 

In  answer  to  the  charge  of  violation  of  sec- 
tion 4.  rely  on  order  of  relief  of  April  10,  and 
at  the  expiration  thereof  the  rates  were  altered. 


George  RICE 

MISSISSIPPI  &  TENNESSEE  R  R  CO. 

(No.  57.) 
O  YNOPSIS  of  Pleadings. 

Complaint. 

Charge  unreasonable  rates  from  Memphis, 
Tennessee,  to  Grenada.  Mississippi,  and  inter- 
n:>ediate  points,  by  charging  between  said 
points,  a  distance  of  100  miles,  thirty-eight 
cents  per  100  lbs.,  or  $1.52  per  bbl. 

Answer. 

Admits  incorporation,  etc.  Denies  the  charge 
generaltv.  States  that  defendant's  charges 
are  barely  sufllcient  to  pay  running  expenses, 
etc.,  and  that  Its  rates  on  oil  are  in  proportion 
to  other  parts  of  its  tariff.  Defendant  has 
faUed  several  times  in  earning  enough  to  pay 
mortgage  interest.  Never  has  paid  a  dividend. 
Was  torn  to  pieces  in  the  war.  Is  subject  to 
competition  with  lines  on  either  side  of  it, 
viz.:  Kansas  City,  Memphis  &  Birmingham  R 
Inter  S. 


R.  Co..  on  the  east,  and  the  Mississippi  Valley 
R  R.  Ck).  on  the  west. 

Has  only  transported  since  February  25, 
1887,  three  shipments  of  oil,  amounting  to* 
about  7.000  lbs.  in  all.  None  of  them  shipped 
by  Rice. 

That  the  complaint  is  "frivolous  and  specu^ 
lative." 


George  RICE 

V. 

NEWPORT  NEWS  &  mSSISSIPPI  VAL- 
LEY R  R.  CO.,  and  Louisville,  New  Or^^ 
leans  &  Texas  Pacific  R.  Co. 

(No.  58.) 

a  YNOPSIS  of  Pleadings. 

Complaint. 

Charges  1,  exaction  of  unreasonably  higb 
rates:    Specifies  75  cts.  per  bbl.  from  Louis- 
ville to  New  Orleans,  and  from  Louisville  Ur 
Vicksburg. 

2.  Discrimination  in  favor  of  Standard  Oil 
Co.,  which  ships  in  tank  cars,  etc.,  as  in  other 
cases. 

Separate  Answer  of   Louibvillb,   New 
Orubans  &  Texas  Pacific  R  Ck). 

Denies  that  Standard  Oil  Co.  is  sole  or  prin- 
cipal competitor  of  complainant,  or  that  sai^ 
CoiHpany  transports  oil  exclusively  In  tank 
cars. 

Rate  when  shipped  In  barrels  seventy-fivr 
cents  per  bbl.  ;  box  car  holds  sixty  bbls.;- 
making  total  freight  from  Louisville  to  Vicks- 
burg (612  miles)  as  well  as  from  Louisville  ta 
New  Orleans  (848  miles)  about  $45  per  car,  and 
rate  in  tank  cars,  $55  per  car.  Average  load 
of  tank  cars,  ninety  bbls. 

When  shipped  in  bbls.  the  oil  usually  comes- 
to  respondent  from  the  road  of  another  com- 
pany and  has  to  be  transhipped,  or  respondent 
has  to  pay  milage. 

Denies  preference,  etc. 

The  rates  on  tank  cars  are  open  to  both,  as* 
are  the  rates  in  barrels. 

Denies  that  its  rates  have  been  made  at  the 
dictation  or  even  the  suggestion  of  Standard 
Oil  Co.,  and  "denies  that  the  difference  In  rates 
on  a  car  load  in  barrels  and  a  car  load  in  tanks- 
is  not  based  or  measured  by  a  difference  to  it 
in  the  cost,  expense  or  convenience  of  hand- 
ling same  between  said  two  methods,  because. "^ 
etc.,  the  tank  cars  are  owned  by  shippers,  and 
loaded  by  them  at  shipper's  risk  of  leakage  ; 
and  also  there  is  a  demand  for  cars  for  cotton 
oil  on  their  return. 

General  denial,  except,  etc. 

Separate  Answer  of  Newport  News  Ss- 
Mississippi  Vallkt  R  R  Co. 

Similar  to  preceding  answer. 

Tank  cars  hold  about  eighty-five  barrels. 

Respondent  gives  notice  to  petitioner  to  pro^ 
duce  at  hearing  all  original  letters,  etc.,  be- 
tween him  and  it,  during  1887.    Also  freightr 
bills  and  bills  of  lading. 

€kneral  denial,  except  etc 
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George  RICE 

l^WPORT  NEWS  &  MISSISSIPPI  VAL- 
JiEY  R.  R.  CO.  and  lUlinoia  Central  R  R.  Co. 

(No.  59.) 

^YNOPSIS  of  Pleadings. 

Complaint. 

Alleges  that  the  Newport  News  &  Missis- 
•dppi  valley  R.  R  Co.,  operates  a  road  known 
jLS  the  Chesapeake,  Ohio  &  South  Western,  be- 
ginning at  Louisville  and  extending  through 
Kentucky  to  Fulton,  Kentucky,  and  thence  to 
Memphis,  Tennessee,  there  connecting  with 
the  Illinois  Central,  which  road  extends  from 
•Chicago  to  Fulton  and  thence  to  Jackson, 
Mississippi  and  New  Orleans. 

The  defendants  transport  oil  from  Louisville 
40  Jackson  and  other  points  on  the  Illinois 
Central  south  of  Fulton. 

Mr»t  Oharffe:  Complains  of  charges  unrea- 
sonably high.  Specifies  from  LouisviUe  to  Jack- 
son, 1.00  per  bbl. 

Second  Oharge:  Preference  etc.,  to  Stand- 
ard Oil  Co.,  by  charging  gross  sum  of  $96  per 
Xiax  for  tank  cars  containing  over  100  bbls. 
Proceeds  as  in  No.  53.  Rates  designed  to  give 
monopoly,  etc. 

^E^ABATB  Answer  of  Newport  Nbwb  & 
MississiPFi  Yallbt  R.  R.  Co. 

Admits  incorporation,  etc. — Does  not  admit 
that  "the  continued  success  of  petitioner's  bus- 
iness depends  upon  the  rates  on  respondent's 
road,"  for  the  reason  that  each  of  the  points 
named  can  be  reached  bv  petitioner  by  water 
routes  or  other  railroad  lines,  as  conveniently 
and  cheaply. 

The  rest  of  the  answer  is  almost  identical 
•with  this  defendant's  answer  in  No.  58. 

Sepabatb  Answer  of  Illinois  Central 
R  R.  Co. 

Defendant  is  ignorant  of  allegations  respect- 
ing Newport  News  &  Mississippi  Valley  Co., 
^except  that  it  interchanges  business  with  it. 

Admits  its  incorporation  and  existence  in 
Illinois.  Denies  that  it  has  owned  a  railroad 
in  Kentucky,  Tennessee,  or  Mississippi,  but 
admits  that  it  operates  the  Chicago,  St.  Louis  & 
New  Orleans  Railroad  from  East  Cairo  through 
Eentuckjr,  Tennessee  and  Mississippi,  to  Jack- 
son, Mississippi,  and  thence  to  New  Orleans, 
under  lease  from  the  C.  St.  L.  &  N.  0.  R  R. 
Since  January  1, 1883. 

"If  by  the  allegation  that  defendants  have 
been  engaged  in  the  transportation  of  persons 
jBHid  property  wholly  *  ♦  *  under  a  common 
arrangement  for  a  continuous  carriage  from 
Louisville,  Kentucky,  to  Jackson,  Mississippi. 
*  *  *  is  meant  that  the  defendants  have  any 
interest  in  or  control  of  each  others  lines  of 
railroad — then  the  allegation  is  denied." 

The  defendants  receive  and  deliver  freight 
from  and  to  each  other,  and  pro  rata  or  on  a 
milage  basis,  or  by  special  agreement.  The 
^defendants  are  competing  lines,  and  their  inter- 
/ihange  of  business  is  small. 


Only  two  car  loads  of  oil  have  been  shipped 
over  defendant's  line  during  the  period  com- 
plained of,  and  the  shipper  was  not  in  either 
case  the  complainant.  The  shipments  were  in 
barrels  in  box  cars;  hence,  there  was  no  dis- 
crimination. One  load  was  consigned  to  the 
Standard  Oil  Co.,  and  one  by  the  Standard  Oil 
Co.  to  S.  Semly.    Charge  $1.60  per  bbl. 

Admits  that  it,  like  lul  caixiers,  charges  less 
for  oil  in  tank  cars  furnished  them,  than  for 
oil  in  barrels  in  carrier's  own  cars,  and  justifies 
(as  in  other  cases). 

States  financial  difficulties  of  the  company, 
reduction  of  debt  and  corporate  stock,  etc.,  and 
denies  that  its  rates  for  oil  exceed  in  proportion 
those  rates  on  other  freight  which  are  neces- 
sary to  maintain  its  business. 

General  denial,  except,  etc. 

Alleges  that  the  complaint  is  frivolous  and 
speculative. 


«» 


«< 
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George  RICE 

V, 

ILLINOIS  CENTRAL  R  R.  00. 

(No.  eo.) 

a  YNOPSIS  of  Pleadings. 

Complaint. 

Firit  Charge:  Unreasonably  high  rates,  spec- 
ifies: 

From  Cairo,  HI.  to 
Water  Valley,  Miss.      •     46  cts  per.  100  lbs. 
Grenada,  Miss.    •       -       -87^'* 
Jackson,     "  -       -      41i  " 

New  Orleans,  La.       -       -  24    '* 

Second  Cha/rge:  Violation  of  section  4,  since 
July  9,  specifies: 

From  Cairo  to  per  100  lbs. 

Water  Valley,  Miss.        227  miles       46  cts. 
Grenada,  Miss.  266    *'  87i  '< 

Jackson,    **  867    "  41i  " 

New  Orleans.  La.  550    "  24    " 

Answer. 

Denies  that  charges  are  unreasonably  high. 

Road  from  Cairo  to  New  Orleans  traverses 
a  sparsely  settled  country,  which  affords  small 
volume  of  tonnage  considering  milage  of  the 
road.  From  the  physical  features  of  the 
country  the  line  is  difficult  to  maintain  in  run- 
ning order,  and  requires  large  expense  for  op- 
eration. 

If  the  circumstances  and  conditions  as  shown 
by  the  foregoing  are  not  sufficient  to  Justify 
respondent  in  charging  more  for  the  short  haul 
where  rail  and  water  competition  existed,  then 
respondent  was  relieved  from  the  charge  made 
bv  complainant  by  order  of  relief  granted  by 
Commission,  suspending  fourth  section  for 
ninety  days  from  April  4,  1887,  i,  e,  until  July 
16. 

Denies  having  received  any  oil  for  shipment 
or  having  transported  any  oil  from  Cure  to 
the  points  named  in  the  complaint,  daring  the 
period  stated. 

General  denial,  except  eta 
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GRIFFITH  OWEN  &  CO. 
«. 

DELAWARE  &   HUDSON  CANAL   CO. 

(No.  69.) 

(September  8, 1887.) 

AT  a  session  of  the  Commission,  held  at  Rat- 
land,  Vermont,  on  September  2,  1887,  a 
notice  of  discontinuance  of  this  proceeding 
<the  complaint  in  which  is  given  ante,  896).  was 
filed  by  George  M.  Fuller,  Esq.,  attorney  for 
the  complainant;  and  thereupon  it  was  ordered 
by  the  Commission  that  the  proceeding  be  dis- 
continued accordingly. 


MEMORANDA  OF  NEW  CASES. 

THE  following  cases,  Nos.  72-77,  have  been 
recently  commenced  before  the  Commis- 
sion. The  pleadings  and  subsequent  proceed- 
ings therein  will  be  duly  reported  hereafter. 


Robert  M.  Tuttlb 

V, 

KoBTHBBK  Pacific  R  R  Co. 
(No.  72.) 
Complaint  filed  September  1, 1887,  charging 
the  use  of  a  free  pass  by  one  of  the  territoriiu 
judges  of  Dakota. 


H.  T.  Ebtkon 

V. 

Norfolk  &  Western  R  R  Co. 
(No.  78.) 
Complaint  filed  September  8, 1887,  alleging 
that  household  goods  consigned  to  a  point  be- 
yond the  line  of  the  Norfolk  &  Western  R  R. 
Co.  were  carried  by  that  Company  by  a  round- 
about route,  causing  higher  charges  and  delay. 


BusnnBBS    Men's  Association  of  Minne- 
sota 

«. 

Chicago  &  Northwestern  R  Co. 

(No.  74.) 
Complaint  filed  September  8, 1887,  alleging 
that  while  defendant  company  makes  a  less 
rate  for  the  longer  haul  from  (^ica«>  to  Lake 
Michigan  points,  as  it  ought  to  do,  it  makes  a 
higher  rate  for  stations  beyond  Janesville — 
thus  discriminating  against  Janesville  and 
other  points,  in  vloktion  of  sections  1,  2  and  8 
of  the  Act. 


Business  Men's    Association  of  Minne- 
sota 

«. 

Chicaoo,  St.  Paul,  Minneapolis  &  Omaha 

R.  R.  Co. 
(No.  75.) 
Complaint  filed  September  5, 1887,  contain- 
ing the  same  allegations  as  the  complaint  in 
No.  74,  in  reference  to  Lake  Superior  points 
and  points  southwest  of  St.  Paul. 

Inter  S, 


Manufacturers  &  Jobbers  Union   of 
Maneato,  Minnesota. 

V. 

» 

Minneapolis  &  St.  Louis  R  Co. 
(No.  76.) 
Complaint  filed  September  6, 1887.  charging 
violation  of  section  4  of  the  Act,  and  unrea- 
sonable rates. 


James   C.  Savery  &   Co.    of  New   York, 
doing  business  under  the  name  of  the 
American  Emigrant  Co. 

V. 

Trunk  Lines. 
(No.  77.) 
Complaint  filed  September  5, 1887,  allegine 
unreasonable  charges  for  transporting  emi- 
grants from  Castle  Gkirden  to  Chicago,  etc., 
and  combination  to  exclude  plaintiffs  from  in- 
teryiewing  emigrants  at  Castle  Garden. 


James  H.  McMULLAN  et  cU.,  Committee  of 
Board  of  Trade  of  Hartwell,  (Georgia, 

RICHMOND   &   DANVILLE   R.   R    CO. 

(No.  25.) 

PLEADINGS  in  proceeding  based  upon 
charges  of  the  exaction  of  unreasonable 
and  preferential  rates,  now  pending  before  the 
Commission. 

Complaint. 

(Filed  June  9,  1887.) 

Hartwell,  Ga  ,  May  10,  1887. 

To  the  honorable  Interstate  Commerce  Com- 
missioners: 

The  undersigned,  a  committee  of  the  Board 
of  Trade  at  Hartwell,  Hart  County,  (Borgia, 
beg  to  submit  to  your  honorable  body  their 
petition  for  relief  under  the  Interstate  Com- 
merce Law,  arising  out  of  the  following  state- 
ment of  facts: 

1.  The  Town  of  Hartwell,  the  county  site 
of  Hart  County,  is  located  at  the  terminus  of 
a  part  of  the  Richmond  &  Danville  Railroad 
intersecting  with  another  part  of  said  Rich- 
mond A  Danville  Railroad  running  from  Toe- 
coa  to  Elberton,  (Georgia,  at  Bowersville  being 
a  distance  of  ten  miles  from  Hartwell  to  Bow- 
ersville. The  portion  of  said  road  from  Hart- 
well to  Bowersville  along  with  that  portion  of 
said  road  from  Toccoa  to  Elberton,  while  keep- 
ing up  a  nominal  official  organization,  is  under 
the  absolute  control  and  management  of  said 
Richmond  &  Danville  Railroad  and  is  operated 
by  it.  Freight  for  Hartwell  is  shipped  without 
any  change  of  cars  at  Bowersville.  The  geo- 
graphical location,  etc.  of  Hartwell  is  shown 
on  map  annexed. 

2.  The  rate  of  freight  to  Hartwell  as  com- 
pared with  the  rate  of  freight  to  Elberton,  sav 
on  com  from  Chattanooga,  Tennessee,  is  as  fol- 
lows: 

To  Hartwell,  27i  cents  per  100  pounds. 
"  Elberton,  18  cents  per  100  pounds. 
Again  from  New  York  to  Elberton  the  spe- 
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cial  rate  on  sixth  class  goods,  iDcluding  sugar, 
syrup,  etc..  is  thirty-three  cents  per  100  pounds, 
to  Hartweil,  sixty-two  cents  per  100  pounds; 
and  from  other  points  and  on  other  goods  the 
difference  between  Elberton  and  Hartweil 
rates  is  onerous  and  unjust,  as  will  he  seen  by 
reference  to  freight  rates. 

8.  By  reference  to  the  map  hereto  annexed 
it  will  be  noticed  that  freight,  in  being  trans- 
ported from  Chattanooga  to  Hartweil,  a  dis- 
tance of  about  260  miles,  passes  over  but  two 
roads,  the  Western  &  Atlantic,  and  the  Rich- 
mond &  Danville,  and  the  rate  on  corn  is  27i 
cents  per  100  pounds;  whereas,  the  rate  to  El- 
berton over  the  same  road  and  fifteen  miles 
farther  than  Hartweil  is  only  eighteen  cents 
per  100  pounds. 

Again;  freight  from  Chattanooga  to  Eaton- 
ton,  Georgia,  a  distance  of  about  390  miles, 
passes  over  four  roads,  Western  &  Atlantic, 
East  Tennessee,  Virginia  &  Georgia  (or  Cen- 
tral), Georgia  B^ilroad  and  Southwestern,  and 
the  rate  is  21i  cents  per  hundred. 

And  several  other  points  will  be  noticed  by 
reference  to  the  map  where  freights  are  shipped 
from  Chattanooga  to  points  more  distant  than 
Hartweil.  and  passing  over  more  roads,  and  the 
rate  is  lower  than  the  rate  to  Hartweil.  The  spe- 
cial point,  however,  from  which  our  town  and 
community  suffer  injury  is  the  great  differ- 
ence in  rates  between  Hartweil  and  Elberton. 

4  The  rate  to  Elberton,  being  so  much  lower 
than  the  rate  to  Hartweil,  takes  from  the  south- 
em  and  western  parts  of  the  county  a  large 
part  of  the  trade  which  should  legitimately  go 
to  Hartweil,  and  which  would  go  to  Hartweil 
if  we  had  the  same  rate  of  freights  as  to  El- 
berton. In  addition  to  the  above  we  have  a  very 
small  area  on  eastern  side  of  county  before 
reaching  the  Savannah  River,  and  cannot 
draw  trade  from  the  Carolina  side  with  pres- 
ent high  rate. 

6.  We  respectfully  ask  that  section  4  of  the 
Interstate  Commerce  Bill  be  put  in  force  at  the 
expiration  of  the  present  ninety  days'  suspen- 
sion. We  claim,  however,  that  the  foregoing 
high  rates  to  Hartweil  are  in  violation  of  sec- 
tion 8  of  the  Interstate  Commerce  Bill.  We 
claim  that  the  present  rate  gives  "an  undue 
and  unreasonable  preference  to  Elberton,"  and 
subjects  Hartweil  to  "an  imdue  and  unreason- 
able prejudice  and  disadvantage."  We  ask 
relief  under  both  sections,  8  and  4.  of  said 
Bill. 

6.  We  respectfully  submit  that  if  the  pres- 
ent rate  to  Elberton  is  just  and  right;  the  pres- 
ent rate  to  Hartweil  is  too  high,  and  if  the 
present  rate  to  Hartweil  is  just  and  ri^ht,  then 
the  present  rate  to  Elberton  is  too  low.  It 
will  be  noticed  that  the  above  advantage  is 
fi^ven  to  Elberton  over  Hartweil,  the  former 
being  a  rural  business  town  only  twentv  miles 
distant,  and  both  with  the  same  railroad  facili- 
ties, and  said  road  managed  and  controlled  by 
the  same  company. 

7.  Some  time  ago  the  business  men  of  Hart- 
well  found  it  would  be  cheaper  to  have  their 
goods  shipped  to  Elberton  and  then  reshipped 
back  to  Hartweil.  They  began  this  method, 
and  soon  after  the  Richmond  &  Danville  Rail- 
road Company  raised  the  local  rates  from  El- 
berton to  Hartweil,  and  thus  continue  to  sub- 
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ject  us  to  the  unjust  discrimination  set  forth  ia 
this  memorial. 

(Signed)    Jas.  H.  McMullan,  J.  D.  Matbeson,. 
E.  B.  Benson,  A.  F.  Brown, 

J.  W.  Williams,      T.  J.  Linder, 
A.  R.  McCurry, 
CoDunittee  of  the  Board  of  Trade- 
of  Hartweil,  Gra. 
State  of  Georgia,  ) 
Hart  County,     f 

In  person  came  before  me,  F.  0.  Stephenson,, 
Ordinary  in  and  for  said  County,  James  H. 
McMullan,  E.  B.  Benson,  J.  W.  Williams,  J. 
D.  Matheson,  A.  F.  Brown,  T.  J.  Linder,  and 
A.  R.  McCurry,  who  being  duly  sworn  say  that 
to  the  best  of  their  knowledge  and  belief  the- 
facts  stated  in  the  within  and  foregoing  peti- 
tion are  true. 

Sworn  to  and  subscribed  before  me  this  the- 
81st  day  of  May,  1887. 
F.  C.  Stephenson, 

Ordinary. 
(Signed)    Jas.  H.  McMullan,  J.  D.  Matheson,. 
E.  B.  Benson,  T.  J.  Linder, 

J.  W.  Williams,      A.  F.  Brown, 
A.  R.  McCurry. 

^^  ®-3  Anbwbb. 

(Filed  July  18»  1887  J 

The  above  named  respondent,  the  Richmond 
&  Danville  Railroad  Company,  in  obedience  to- 
the  citation  of  the  honorable,  the  Interstate 
Commerce  Commission,  issued  to  it  upon  the 
complaint  entitled  as  above,  without  waiving 
and  specially  reserving  all  rights  of  objection 
or  exception  legally  inuring  to  it,  hereby  makes^ 
answer  to  so  much  and  such  parts  of  said  com- 
plaint as  it  is  advised  it  is  material  and  neces- 
sary for  it  to  do,  and  says: 

Mrat,  That  the  said  complaint  does  not 
comply,  and  is  not  filed  in  accordance,  with  the- 
rules  adopted  by  the  said  honorable  Commis- 
sion, and  that  for  such  reason  this  respondent 
is  entitled  to,  and  does  insist,  that  the  said 
complaint  shall  be  wholly  stricken  oot  and 
dismissed. 

Second,  That  the  said  complaint  does  not 
contain  a  statement  of  facts  sufficient  to  show 
that  this  respondent  has  done  or  omitted  to  da 
anything  in  contravention  of  the  Act  of  Con- 
gress approved  February  4,  1887,  entitled  ''An. 
Act  to  Regulate  Commerce,"  to  constitute  a 
lawful  cause  of  complaint  to  this  honorable 
Commission,  or  require  an  investigation  by  it, 
or,  especially,  to  require  this  respondent  to- 
make  answer  thereto. 

Third.  That  all  charges  made  in  said  cmn- 
plaintof  unjust  or  unlawful  discriminadon, 
in  freight  rates  or  otherwise,  by  this  respond- 
ent against  the  said  Town  of  Hartweil,  G^r- 
gia,  or  the  citizens  thereof,  are  untrue,  and 
this  respondent  denies  the  same,  and  alleges  the 
fact  to  be  that  the  said  freight  rates,  over  lines- 
owned,  controlled  or  managed  by  this  respond- 
ent, and  in  so  far  as  the  same  are  made,  fixed 
or  determined  by  it,  have  been  so  made,  fixed 
and  determined  without  any  intention  or  de- 
sign of  giving  any  undue  or  unreasonable 
g reference  or  advantage  to  the  said  Town  of 
ilberton,  Georgia,  or  the  dtizens  thereofi 
or  of  discriminating  a^lnst  said  Town  or 
Hartweil,  in  favor  o?  said  Town  of  Elberton » 
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or  otherwise,  or,  as  a  matter  of  fact,  resulting 
in  said  discriminatioa,  or  to  Uie  undue  or  un- 
reasonable prejudice  or  disadvantage  of  said 
Town  of  Hartwell. 

Fourth,  That  the  through  rate  on  com 
shipped  at  Chattanooga,  Tennessee,  to  said 
Town  of  Elberton,  complained  of  in  said  com- 
plaint, is  not  made  and  determined,  either  by 
general  arrangement  or  special  contract,  by 
this  respondent,  or  any  authorized  agent  of  it, 
nor  is  ft  in  any  wise  controlled  by  it,  but  is 
made  by  the  common  carrier  or  transportation 
line  to  which  the  shipper  may  deliver  to,  and 
contract  with,  at  said  Town  of  Chattanooga, 
and  which  transports  such  corn  to  the  City  of 
Atlanta,  Georgia,  at  which  point  it  is  trans- 
ferred to  the  respondent,  and  that  in  no  in- 
stance is  said  contracting  first  carrier  author- 
ized to  name,  give  or  fix  for  the  portion  of  the 
transportation  passing  over  lines  controlled 
Aud  managed  by  this  respondent, — that  is  to 
say,  over  the  Charlotte  Air  Line  Railwav  from 
Atlanta  to  Toccoa,  both  in  the  State  of  G^r- 
^ia;  thence,  by  unloading  and  reloading,  to 
narrow  gauge  cars,  over  the  Elberton  Air  Line, 
being  a  narrow  gauge  railroad  from  Toccoa, 
Georgia,  to  BowersvlUe,  Georgia;  and  thence 
by  new  train  over  the  Hartwell  Railroad  to 
Hartwell,  €^rgia, — any  other  or  different,  less 
or  greater,  rate  than  is  named  and  established 
in  and  by  the  regular  and  ordinary  schedule  of 
rates  for  like  service  by  this  respondent  over 
the  said  lines,  and  whether  the  freight  and 
transportation  thereof  originates  at  said  City 
of  Atlanta,  Gleorgia,  or  at  points  beyond. 

Fifth,  That  under  the  provisions  of  the 
Statute  of  the  State  of  Georgia,  in  such  case 
made  and  provided,  that  is  to  say,  section  719 
g.  of  the  Code  of  the  State  of  Georgia  of  1882, 
the  maximum  rates  which  railroads  are  per- 
mitted to  charge  for  transportation  of  freight 
or  passengers  to  and  from  points  within  said 
State  of  Georgia,  are  fixed  and  determined  by 
«  board  of  railroad  commissioners,  and  that 
the  rate  on  com  charged  by  this  respondent 
between  said  dtj  of  Atlanta  and  said  Town  of 
Hartwell,  which  is  complained  of  in  said  com- 

glaint  as  being  so  unduly  and  unreasonably 
igh  as  to  violate  section  8  of  the  Act  of  Con- 
gress approved  February  4,  1887,  entitled  "An 
Act  to  Regulate  Commerce,"  is  in  fact  four 
cents  per  hundred  less  than  the  rates  fixed  and 
Authorized  to  be  charged  by  the  said  board  of 
railroad  commissioners. 

Sixth.  That,  at  the  rates  heretofore  charged 
and  named  and  complained  of  in  said  com* 

glaint,  the  business  of  said  Town  of  Hartwell, 
oth  freight  and  passenger,  as  developed  and 
existing  to  the  present  time,  is  not  only  wholly 
unremunerative  but  is  done  by  this  respondent 
Bi  a  heavy  yearly  loss,  which  Is  illustrated  bv 
the  financial  statement  of  the  said  Hartwell 
Railroad  for  the  first  eight  months  of  the  cur- 
rent fiscal  year,  as  follows,  viz. : 

1886,  Oct.  1, 1887,  May  81 
Expenses,  •  $3,650.59 

1886.  Oct.  1,  1887.  May  81 
Ixu.  on  bonds  •       -       -  1,333.34  $4,983.98 

Gross  earnings  •  4,452.44 

Lost  on  operation,  first  eight  months 
current  fiscal  year    -       •       -        $531.49 

IlTTKB  S. 


so  that  it  may  in  fact  be  said  that,  at  the  rate 
complained  of  in  the  said  complaint,  this  re- 
spondent has  been  and  is  operating  the  said 
railroad  solely  for  the  benefit  and  aovantage  of 
the  said  complainants  and  said  Town  of 
Hartwell,  without  benefit  or  profit  to  itself, 
and  at  a  cost  and  expense  largely  in  excess  of 
any  return  of  earnings. 

aev&nth.  That  the  provisions  of  the  fourth 
section  of  the  Act  of  Congress  approved  Feb- 
ruary 4,  1887,  entitled  ''An  Act  to  Regulate 
Commerce,"  do  not  applv  and  cannot  be  ap- 
plied to  the  regulation  of  the  business  of  this 
respondent  to  and  from  the  said  Town  of 
Hartwell,  with  the  object  of  requiring  it  to 
charge  and  receive  a  less,  or  of  prohibiting  it 
from  charging  and  receiving  a  greater, compen- 
sation for  the  transportation  of  freight  to  or 
from  said  Town  of  Hartwell  than  it  charges 
and  receives  for  a  similar  service  to  and  from 
said  Town  of  Elberton. 

Eighth,  That  at  said  Town  of  Elberton. 
which  is  the  southern  terminus  of  the  said  El- 
berton Air  Line  Railroad,  this  respondent 
comes  into  competition  with  the  Geor^a  Rail- 
road (a  separate  and  distinct  organization),  for 
business  at  said  town  and  from  the  territory 
contiguous  thereto,  which  said  condition  and 
circumstances  does  not  exist  as  to  said  Town 
of  Hartwell  and  its  contiguous  territory. 

Ifinth,  That  as  appears  from  said  complaint 
and  the  exhibits  filed  therewith,  the  rates 
which  form  the  basis  of  said  complaint  are 
those  which  were  in  force  prior  to  the  31st  day 
of  March.  1887,  and  which  said  rates  were  au- 
thorized to  be  continued  for  the  period  of  nine- 
ty days  from  and  after  the  6th  day  of  April, 
1887,  by  the  order  of  this  honorable  Commis- 
sion duly  made  and  entered  on  said  last  named 
day,  and  which  said  order  was  made  upon  the 
petition  of  this  respondent,  and  other  railroad 
companies,  asking  for  a  permanent  suspension 
of  the  fourth  clause  of  the  Act  of  Congress  ap- 
proved February  4,  1887,  entitled  "An  Act  to 
Regulate  Commerce,"  and  that  said  period  of 
lime  expired  but  three  davs  prior  to  the  date 
of  the  filing  of  said  complaint,  at  which  time 
and  since,  this  respondent  was  diligently  re- 
vising the  schedules  of  rates  and  charges  over 
its  entire  extended  system  of  railroads,  reach- 
ing and  traversing  four  different  States,  so  as 
to  conform  the  same  to  the  requirements  of  the 
said  Act  of  Congress  as  substantially,  and  as 
fairly  and  equitably  to  the  people,  communi- 
ties and  localities  served  and  reached  by  its 
said  system  of  railroads,  as  the  same  can  be 
reasonably  done,  and  that  as  soon  as  it  was 
possible  to  accomplish  the  same,  and  on  the 
13th  dav  of  July.  1887,  a  new  schedule  of  rates 
was  duly  perfected  and  posted,  in  conformity 
to  the  sixth  section  of  said  Act  of  Congress,  to 
take  effect  on  the  18th  dav  of  July,  1887,  in  all 
cases  where  said  schedules  show  a  reduction 
of  rates,  and  on  the  25th  day  of  July,  1887,  in 
all  cases  where  said  schedules  show  an  increase 
of  rates,  which  said  schedules  are  duly  filed 
with  this  honorable  Commission  as  required 
by  said  Act  of  Congress,  and  hereby  referred 
to  in  verification  of  the  statements  herein  made 
and  contained;  that  said  schedules  show  all 
the  through  rates  as  made  bv  this  respondent, 
as  aforesaid,  to  and  from  said  Town  of  Hart- 
well. and  to  and  from  said  Town  of  Elberton, 
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to  and  from  Boston,  Mass.,  Providence,  R  L, 
New  York,  N.  Y.,  Philadelphia,  Pa.,  Balti- 
more, Md.,  Richmond,  Petersburg  and  Nor- 
folk, Ya. ,  to  be  identical  without  any  discrim- 
ination or  inequality  whatever  as  against  or  in 
favor  of  either  of  said  towns;  and  beyond  these, 
all  other  rates  to  and  from  said  towns  are  local 
rates  in  the  State  of  Gkorgia,  and  are  made  In 
conformity  to  the  requirements  of  the  laws, 
and  of  the  board  of  railroad  commissioners  of 
said  Btate;  but  nevertheless  in  the  revision  of 
the  rates  above  referred  to,  said  local  rates  as 
fixed  by  this  respondent  are  less,  by  a  large 
percentage,  than  the  rates  authorized  to  be 
charged  oy  said  railroad  commissioners,  and 
shows  large  reduction  of  charge  to  said  Town 
of  Hartwell,  and  increase  to  said  Town  of  El- 
berton,  from  the  rates  heretofore  charged  to 
said  points,  respectively,  and  as  specified  and 
complained  of  m  said  complaint 

Tenth.  That  the  matters  and  things  com- 
plained of  in  said  complaint  relate  and  refer 
wholly  to  rates  and  charges  between  points  sit- 
uated within  the  state  limits  of  the  said  State 
of  Georgia;  and  this  respondent  respectfully 
submits  and  insists  that,  therefore,  the  said 
complaint,  and  said  matters  and  things,  are 
not  within  the  Jurisdiction  of  this  honorable 
Commission. 

Wherefore,  this  respondent  prays  that  the 
said  complaint  may  be  dismissed,  and  that  it 
have  its  costs  in  this  behalf  expended. 

The  Richmond  &  Danville  Railroad  Com- 
pany, by  Jas.  F.  Worthington, 

General  Attorney. 
District  of  Columbia,  ) 
City  of  Washington.   )"* 

Peyton  Randolph,  being  first  duly  sworn, 
says  that  he  is  the  Assistant  Gkneral  Manager 
of  The  Richmond  &  Danville  Railroad  Com- 
pany, the  respondent  making  the  foregoing 
answer;  that  he  has  carefully  read  the  same, 
and  that  it  is  true  to  his  knowledge,  except  as 
to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

(Signed)  Peyton  Randolph. 

Sworn  and  subscrit)ed  before  me,  this  18th 
day  of  July.  1887. 

(Signed)  John  T.  C.  Clark, 

[l.  8.1  Notary  Public. 

District  of  Columbia,  ) 
City  of  Washington.  }"' 

John  T.  Downs,  being  first  duly  sworn, 
says  he  is  a  clerk  in  the  Law  Department  of 
The  Richmond  &  Danville  Railroad  Company, 
at  the  City  of  Washington,  D.  C,  and  that  on 
Monday  the  eighteenth  day  of  July,  A.  D. 
1887,  he  mailed  at  said  City  of  Washington  a 
copy  of  the  foregoing  answer  in  a  sealed  en- 
velope, postage  prepaid  and  addressed,  "James 
H.  ifcMullan,  Esq.,  Chm.  Com:  Board  of 
Trade.  Hartwell,  €teorgia." 

(Signed)  John  T.  Downs. 

Sworn  and  subscribed  before  me,  this  18th 
day  of  July,  1887. 

(Signed)  John  T.  C.  Clark, 

[l.  8.]  Notary  Public. 


James  PYLE  &  SONS 

«. 

SOUTHERN   RAILWAY  &  STEAMSHIP 
ASSOCIATION. 

(No.  28.) 

PLEADINGS  in  proceeding  now  pending 
before  the  CSommission,  based  upon  charges 
of  discrimination  and  improper  classification 
of  an  article  manufactured  by  complainantB,. 
known  aa  "Pearline." 

Complaint. 

(Filed  June  U.  1887J 

New  York,  June  7, 1887. 

To  the  United  States  Interstate  Commerce 
Commission,  Washington,  D.  C. 

Gentlemen: 

We  beg  to  present  to  your  respected  board 
the  following  statement  of  persistent  discrimi- 
nation, against  the  goods  we  manufacture,  by 
the  railroad  and  steamship  lines  that  form 
**The  Southern  Railway  &  Steamship  Associa- 
tion"— whose  address  is  Atlanta,  (ieorgia, — 
(Virgil  Powers,  (Jen.  Commissioner),  and  pray 
that  your  Commission  grant  such  order  as  will 
give  relief  from  such  undue  and  unreasonable 
disadvantage — which  we  believe  to  be  forbid- 
den under  section  8  of  the  "Interstate  Com- 
merce Law." 

We  cite  the  Southern  Railway  &  Steamship 
Association,  as  it  is  the  legislative  body  that 
makes  up  the  classification  and  rates  for  the 
railroads  and  steamship  lines  that  form  said 
Association,  and  also  append  a  list  of  the  said 
railroads  and  steamship  fines  Tas  far  as  we  are 
able)  that  make  up  said  Association  or  adhere 
to  its  rulings. 

We  have  made  repeated  and  persistent  ap- 
plication to  these  railway  and  steamship  lines, 
and  to  the  rate  committee  of  the  said  Southern 
Railway  &  Steamship  Association,  particularly 
during  the  year  past — to  correct  the  unjust 
rating  of  our  goods;  but  they  have  been  un- 
availing to  secure  such  favorable  action,  or 
even  any  reason  for  continuing  their  discrim- 
ination against  our  goods. 

Our  article  is  sold  under  our  trademark 
name  of  Pearline,  and  is  a  aoap  prepared  in 
powdered  form — ^it  is  classified  either  under 
the  adjective  name  of  Pearline  or  the  general 
heading  soap  powder  at  the  same  rate  as  "oom- 
man  soap"  to  all  parts  of  our  country  excepting 
only  a  portion  of  that  that  comes  under  the 
control  of  the  said  Southern  Railway  &  Steam- 
ship Association;  and  in  this  latter  section  the 
following  state  railroad  commissions  have  de- 
cided that  "Pearline  should  be  classified  the 
same  as  common  soap",  viz. :  of  South  Caro- 
lina (as  per  letter  April  14,  1887,  to  railroads 
and  to  the  Southern  Railway  &  Steamship  As. 
sociation),  of  Georgia  (as  per  circular  No.  82), 
of  Alabama  (as  per  circular  letter  April  4,1887). 

See  official  classification  No.  1;  classifica- 
tion by  Eastern  Railway  and  Steamship  Lfatea: 
joint  western  classification;  New  Orleans, 
Texas,  and  Southwestern  classification;  trans- 
continental lines  classification;  etc. 

Very  justly,  ''soap  powders"  (and,  or  includ- 
ing, pearline)  are  placed  imder  the  same  fret^t 


1887. 


Pylb  &  SonB  y.  SoiTTHBBN  R.  &  Steahbhif  Abso. 


48r 


classification  and  tariff  as  common  soa^  (as 
noted  above)  for  the  following  reasons,  viz. : 

It  is  a  soap  in  powdered  form. 

It  is  used  for  laundry  and  household  pur- 
poses in  place  of  soap,  and  not  in  connection 
with  it,  and  so  is  competitive  with  soap. 

It  is  of  similar  bulk,  packed  in  boxes  like 
soap,  is  no  more  liable  to  injury  or  damage, 
and  no  more  trouble  or  expense  to  handle  and 
forward. 

It  is  sold  at  a  low  price— being  retailed  to 
consumers  throughout  the  Southern  States  at 
five  cents  per  pacKage,  containing  six  to  seven 
ounces  of  powder — while  the  quality  of  the 
goods  is  the  very  best  for  a  launciry  article  and 
unadulterated  in  any  way  whatsoever.  Com- 
pared to  common  soap  in  price  it  may  be 
nigher  than  the  bulk  of  low  grade  stuff,  but  not 
hi^h  for  the  ^ade  of  this  article. 

In  bulk  it  figures  forty  pounds  to  the  cubic 
foot,  viz.:  case  weighing  fifty-three  pounds 
9  X  15  X  17i  inches. 

The  name,  you  can  readily  appreciate,  is 
for  the  purpose  of  protecting  the  quality  of  the 
article  and  the  trademark  for  it,  and  is  in  no 
sense  a  monopoly  as  there  are  innumerable 
other  '*soap  powders"  sold  throughout  the 
country,  but  of  course  no  one  else  can  use 
the  adjective  Pearl  ine  on  such  an  article. 

The  Southern  Railway  &  Steamship  Associ- 
ation puts  our  article  under  the  fourth  class 
rate,  while  common  soap  is  made  sixth  class; 
and  special  class  to  the  leading  cities — so  taking 
the  rate  from  New  York  to  Atlanta  as  a  basis 
(this  we  believe  is  their  standard)— common  soap 
goes  for  fifty-three  cents  per  100  pounds,  while 
our  goods  are  subject  to  a  rate  of  seventy- three 
cents  per  100  pounds.  This  to  us  seems  clearly 
"to  subject"  a  '^particular  description  of  traffic 
to  undue"  and  ** unreasonable  disadvantage." 

The  said  ABsociationput  our  article  under 
the  title  "Powders  and  Washing  Compounds," 
etc.,  which  of  course  will  cover  it,  but  yet  it 
will  apply  to  many  very  dissimilar  articles — 
say  purely  chemical  articles  of  small  bulk, 
etc.,  which  might  properly  pay  a  higher 
freight  tariff— yet  we  care  nothing  for  the  title 
If  rate  is  correct. 

Trusting  this  will  be  regarded  as  a  proper 
complaint  for  the  consideration  of  your  Com- 
mission, we  are, 

Very  Respectfully  Yours,  etc., 

James  Pyle  A  Sons. 
City  and  County  ) 
of     New   York  f 

June  8.  1887,  before  me  personally  came 
Wm.  S.  Pyle  to  me  known,  and  being  sworn 
saith  that  he  is  a  member  of  the  firm  of  James 
Pyle  &  Sons,  of  New  York,  and  that  the  fore- 
going statement  is  correct  and  true  to  the  best 
of  h&  knowledge  and  belief. 

Jesse  Howell,  Commissioner  of  Deeds, 
City  and  County  of  New  York. 

Railroads  and  steamship  lines  belonging  to 
or  adopting  the  classification  and  rates  of  the 
Sonthem  Railway  &  Steamship  Association, 
viz. :  the  great  Southern  Freight  Lines — viz. : 
New  York.  Charleston  &  Florida  Steamship 
Co.;  South  Carolina  Railway  and  connections; 
Oeorgia  Railroad;  Ocean  Steamship  Co.  of 
Savannah;  Central  Railroad  of  €^rffia;  Old 
Dominion  Steamship  Co.  New  York;  Rich- 
mond &  Danville  Railroad;  Norfolk  &  West- 
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em  Railroad;  Bast  Tennessee,  Virginia  & 
Georgia  Railroad;  Wilmington  &  Welden 
Railroad;  Mobile  &  Ohio  Railroad;  Georgia^ 
Pacific  Railroad;  Western  &  Atlantic  Railroad; 
Alabama  Great  Southern;  Alabama  CentraU 
Atlanta  &  West  Point;  Florida  Railway  & 
Navigation  Co. ;  Florida  Southern  Railway  et^ 
cUs.  ^ 

Answeb. 

(FUed  June  80, 1887 J 

The  Southern  Railway  &  Steamship  Asso^ 
elation . 

Office  of  the  General  Commissioner. 

Virgil  Powers,Qen.  Qom. 

Atlanta,  Ga.  June  25, 1887. 

To  the  United  States  Interstate  Commerce 
Commission. 

Edward  A.  Mosely,  Esq.,  Secretary. 

Washington,  D.  C. 

Dear  Sir: 
Yours  enclosing  charge  against  the  South- 
em  Railway  &  Steamship  Association  (Virgil 
Powers  General  Commissioner),  by  Messrs. 
James  Pyle  &  Sons,  received,  and  would  have 
received  earlier  attention  but  for  absence  at- 
tending meetings  of  the  executive  and  rate 
committees. 

We  admit  that  this  firm  has  made  repeated 
and  persistent  applications  both  by  letter  and 
in  person  to  our  committee  to  have  their  trade 
mark  article  Pearline  advertised  in  our  classi 
fication  and  put  in  sixth  class.  Also  that  they 
have  made  repeated  and  persistent  application 
to  (he  Railroad  Commissioners  of  G^rgia, 
Alabama,  etc.,  and  succeeded  in  getting  their 
trademark  article  classed  as  common  soap*, 
which  the  Georgia  Commission  has  corrected 
as  per  enclosed  circular;  and  I  have  no  doubt 
that  the  South  Carolina  and  Alabama  Commis- 
sions will  do  so  when  they  have  investigated 
the  case. 

Our  rate  committee  is  also  the  classification 
committee  of  the  Southem  Railway  &  Steam- 
ship Association,  composed  of  fifteen  general 
freight  agents  of  the  several  railroads  of  the 
South  with  Virgil  Powers  and  Jas.  R.  Ogden 
as  commissioners  and  chairmen  and  Chas.  A. 
Sindall  as  secretary.  These  gentlemen  are 
supposed  to  know,  or  at  least  should  know, 
from  their  occupation,  much  about  the  classi' 
fication  and  rates  of  goods.  They  have  on 
each  application  made  by  Messrs.  Pyle  &  Sons 
fully  discussed  their  application.  They  have 
in  all  cases  refused  to  class  patenter  trademark 
articles,  under  their  patent  or  trademark  name, 
but  class  them  under  the  general  name  oi  the 
article. 

As  to  this  article  * 'Pearline:"  it  is  a  powder  or 
''washing  compound"  and  is  classed  under  the 
head  of  "Powders  and  Washing  Compounds," 
and  is  put  in  fourth  class  for  the  following 
reasons: 

1.  It  is  a  powder  or  washing  compound,  and 
we  would  be  advertising  their  trademark  ex- 
tensively against  all  other  washing  compounds, 
if  put  under  their  "trademark"  name. 

2.  It  is  of  more  than  double  the  value  of 
common  bar  soap.  According  to  their  own 
valuation  it  is  worth  18^  cents  per  pound  when 
common  soap  is  worth  not  exceeding  6  cents 
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per  i>ouDd,  or  an  average  of  about  5  cents  per 
pound  yarying  from  4  cents  to  6  cents  per 
pound  according  to  quality. 

8.  It  takes  about  one  fourtb  as  much  in 
weight  as  common  soap  to  do  the  same  work 
according  to  their  own  assertions;  therefore 
xiATTjing  about  one  fourth  as  much  in  weight 
x>f  an  article,  of  more  than  double  the  value, 
xsertainlj  entitles  our  railroads  to  make  much 
higher  classification  on  these  goods  than  on 
/common  soap  (at  least  fourth  class),  as  com- 
pared with  sixth  class  for  common  soap.  I 
think  it  might  be  third  class  with  propriety. 

4.  The  tonnage  of  our  Southern  roads  is,  as 
is  well  known,  very  light  as  compared  with  the 
Northern  and  Western  roads,  and  if  our  ton- 
nage was  reduced  one  half  or  three  fourths  by 
new  things  taking  the  place  of  old,  we  woula 
have  to  make  much  higher  classification  or 
rates  to  earn  as  much  money  as  now,  or  to  sus- 
tain the  property.  In  considering  all  these 
43uestions  the  committee  takes  into  considera- 
tion the  quality  as  well  as  the  quantity  of  arti- 
xiieB  shipped,  and  class  them  accordingly. 

For  the  above  and  foregoing  reasons  I  am 
sure  the  committee  did  right  in  making  wash- 
ing compounds  of  all  names  fourth  class. 

Respectfully  Yours, 
Virgil  Powers,  (Jen.  Com. 
fitate  of  Georgia,  / 
Fulton  County.    J*"* 

Before  me  personally  came  Yirgil  Powers 
and,  being  duly  sworn,  says  he  is  General 
Commissioner  of  the  Southern  Railway  & 
Steamship  Association  and  that  the  foreeoing 
statement  is  true  to  the  best  of  his  knowledge 
jmd  belief. 

Sworn  and  subscribed  to  before  me, 

June  25,  1887. 
f  L.  8.]  Lewis  Redwine,  N.  P. 


WESTERN  &  ATLANTIC  R  R  CO. 

V. 

EAST  TENNESSEE,  VIRGINIA  A    . 
GEORGIA  R  CO. 

(No.  41.) 

COMPLAINT  filed  June  17,  1887.  alleging 
violations  of  the  third  section  of  the  Act, 
in  refusing  equal  facilities  for  the  interchange 
x)f  traffic,  etc.  Proceedings  on  the  complaint 
have  been  suspended,  and  no  answer  has  been 
filed. 

Complaint. 

Atlanta,  Ga.  June  6. 1887. 
"To  the  Interstate  Commerce  Commission, 

Washington,  D.  C: 
The  petition  of  the  Western  &  Atlantic 
Railroad  Company,  by  R.  A.  Anderson,  its 
Superintendent,  which  road  extends  from  the 
•City  of  Atlanta,  in  the  State  of  Georgia,  to 
the  City  of  Chattanooga,  in  the  State  of  Ten- 
nessee, crossing  the  East  Tennessee,  Virginia  <& 
Oeorgia  Railway  at  Dalton,  Georgia,  respect- 
fully complains  that  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  Company,  in  its  inter- 
course with  the  Western  &  Atlantic  Railroad 
Company,  is  violating  the  last  paragraph  in  sec- 
tion 8  of  the  Interstate  Commerce  Act«  which 
it  in  these  words: 


"Every  common  carrier  subject  to  the  pro- 
visions of  tills  Act  shall,  according  to  their  re- 
spective powers,  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  oi  traffic 
between  their  respective  ]ines,and  for  the  receiv- 
ing, forwarding,  and  delivering  of  passengers 
and  property  to  and  from  their  several  lines, 
and  those  connecting  therewith,  and  shall  not 
discriminate  in  their  rates  and  charges  between 
such  connecting  lines;  but  this  shall  not  be 
construed  as  requiring  any  such  common  car- 
rier to  give  the  use  of  its  tracks  or  other  ter- 
minal facilities  to  another  carrier  engaged  in 
like  business." 

Your  petitioner  avers  that  the  Western  A 
Atlantic  Railroad  Company  is  carrying  out  in 
good  faith  the  provision  of  the  I^w  just  re* 
ferred  to,  and  is  affording  all  the  reasonable, 
proper,  and  equal  facilities  in  its  power  for  the 
interchange  of  traffic  between  Its  lines  and 
those  of  the  East  Tennessee,  Virginia  &  Geor- 
gia Railway  Company,  and  is  r^i^y  to  receive, 
forward  and  deliver  passengers  and  property 
to  and  from  the  lines  of  the  said  East  Tennes- 
see, Virginia  &  Georgia  Railway  Company, 
without  any  discrimination  in  rates  or  charges 
between  said  lines, — the  Western  &  Atlantic 
Railroad  Company  being  ready  and  willing  to 
receive  the  usual  prorate  between  given  points, 
and  to  protect  rates,  and  advance  charges,  as 
is  usual  practice  between  railroad  companies. 

But  your  petitioner  further  avers  that  the 
East  Tennessee.  Virginia  &  Gtorgia  Railway 
Companv  refuses  to  comply  with  the  require- 
ments of  said  paragraph  in  said  above  quoted 
Law,  and  refuses  to  exercise  its  power  in  af- 
fording all  reasonable,  proper,  and  equal  facil- 
ities for  the  interchange  of  traffic  between  its 
lines  and  the  lines  of  the  Company  of  your  pe- 
titioner, while  daily  affording  to  other  con- 
necting railroads,  all  the  reasonable,  proper, 
and  equal  facilities  in  its  power  for  an  inter- 
change of  traffic  between  them,  which  is 
greatly  to  the  detriment  and  injury  of  the 
Western  &  Atlantic  Railroad  Company,  and 
which  is  in  violation  of  the  Interstate  Com- 
merce Act. 

To  illustrate  the  above  allegation  by  examples. 

The  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  interchanges  traffic  with 
the  Richmond  &  Danville  Railroad  Company 
at  Atlanta  on  all  business  coming  from  Vi^ 
ginia  and  the  Carolioas  over  the  Richmond  & 
Danville,  on  the  usual  terms,  and  consigned  to 
stations  on  the  East  Tennessee,  Vir^^nla  4b 
(Georgia,  in  Georgia  and  Tennessee,  and  (he 
like  interchange  takes  place  on  business  going 
from  stations  on  the  East  Tennessee,  Virginia 
&  Georgia,  in  the  States  of  Tennessee  and 
Georgia,  consigned  to  stations  in  the  Carolinas* 
or  Virginia,  each  railroad  advancing  chargest 
and  protecting  rates. 

But  the  East  Tennessee,  Virginia  A  Georgia 
refuses  to  make  the  like  interchange  on  ttM 
usual  terms  with  the  Western  &  Atlantic 
Railroad  on  business  coming  from  t1  *  Caro- 
linas  and  Virginia  over  the  Richmond  &  Dan* 
ville  to  Atlanta,  and  shipped  thence  over  the 
Western  &  Atlantic  to  Dalton,  andtenderodto 
the  East  Tennessee,  Virginia  &  Georgia  Rail- 
way Company  for  shipment  to  the  point  of 
consignment  upon  its  line,  and  to  points  be- 
yond its  lines,  or  business  originating  aft  At- 
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lanta,and  it  refuses  in  such  case  either  to  protect 
Che  usual  rate,  or  advance  charges  in  the  usual 
manner.  As  evidence  of  this  fact,  reference  is 
hereby  made  to  the  accompanying  way  bills, 
numbered  1, 2  and  8,  and  communication  from 
H.  A.  Lo wry, agent  of  said  Company  at  Dalton, 
marked  number  4.  The  same  fact  will  appear 
by  reference  also  to  the  accompanying  com- 
munication from  T.  8.  Davant,  numbered  5, 
Q.  F.  A.  of  the  East  Tennessee,  Virginia  «& 
Georgia  Railway  Company,  in  which  he  dis- 
tinctly notifies  the  Western  &  Atlantic  Rail- 
way Company  that  their  Company  will  not 
pay  charges  on  shipments  received  from  the 
Western  &  Atlantic. 

To  further  illustrate,  it  is  clear  that  a  bill  of 
lading  given  at  Danville,  Virginia,  over  the 
Richmond  &  Danville  to  Atlanta,  and  thence 
over  the  East  Tennessee,  Virginia  &  Georgia 
Railway  via  Dalton  to  Charleston,  Tennessee, 
would  pass  under  the  usual  rule  of  inter- 
change as  between  the  Richmond  &  Danville 
and  the  East  Tennessee,  Virginia  &  G^rgia; 
while  way  bill  1291  from  Danville,  Virginia, 
to  Charleston,  Tennessee,  which  is  herewith 
submitted,  shows  that  on  a  similar  shipment 
made  from  Danville  to  Charleston  where  the 
consignment  Is  through  Atlanta,  thence  over 
the  Western  &  Atlantic  from  Atlanta  to  Dal- 
ton, it  is  refused  by  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  at  Dalton,  and  they 
will  not  receive  it,  protect  the  rates,  or  ad- 
vance the  charges,  as  is  usual  in  such  cases. 

To  still  further  illustrate,  the  East  Tennes- 
see, Virginia  &  Georgia  Railway  Company 
interchanges  traffic  both  ways  on  the  usual 
terms  wiu  the  G^rgia  Railroad  &  Banking 
Company  at  Atlanta,  whether  the  traffic  origi 
nated  upon  the  Georgia  and  is  consigned  to 
stations  on  the  East  Tennessee,  Virginia  & 
Ckorgia,  or  to  points  beyond. 

As  evidence  of  this  fact,  you  are  respectfully 
referred  to  the  accompanying  communication 
from  E.  A.  Werner,  agent  of  the  Georgia 
Railroad  &  Banking  Company,  at  Atlanta, 
marked  number  6.  But  it  refuses  to  make  in- 
terchange with  the  Western  &  Atlantic  where 
the  freight  originates  on  the  Georgia  Railroad 
and  is  billed  via  the  Western  &  Atlantic  to 
points  on  the  East  Tennessee,  and  beyond,  as 
will  appear  by  reference  to  exhibit  number  6-A. 

A  like  interchange  of  freights  and  passen- 

fers  takes  place  duly  at  Atlanta  between  the 
last  Tennessee,  Virginia  &  Georgia  Railway 
Company,  and  the  Central  Railroad  &  Banking 
Company  and  between  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  Company  and  the  At- 
uuita  &  West  Point  Railroad  Company  as  will 
appear  by  the  accompanying  statement  of  Mr. 
R.  Schmidt,  the  agent  of  the  Central  Railroad  & 
Banking  Company,  and  of  the  Atlanta  &  West 
Point  I&ilroad  Company  at  Atlanta.  Marked 
number  7. 

The  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company  also  interchanges  traffic  on 
the  usual  terms  at  Jesup,  Georgia,  with  the 
Savannah,  Florida  and  Western  Railway  Com- 
pany, on  business  passing  both  ways  over  the 
said  roads  respectively,  via  Jesup,  Georgia. 
This  will  appear  by  the  accompanying  state- 
ment of  W.  P.  Hardee,  general  freight  agent 
of  the  Savannah.  Florida  &  Western  Railway 
Company.    Marked  number  8. 
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The  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  also  interchanges  business 
upon  the  usual  terms  and  affording  the  usual 
facilities,  with  the  Louisville  &  Nashville  Rail- 
road Company,  at  Calera,  Alabama,  on  traffic 
going  over  the  lines  of  the  respective  railroads 
at  that  point. 

This  will  appear  from  the  accompan3ring 
statement  of  J.  M.  Culp,  general  freight  agent 
of  the  Louisville  &  Nashville  Railroad  Com- 
pany.   Marked  number  9. 

Tlie  East  Tennessee,  Virginia  &  Gkorda 
Railway  Company  also  interchanges  traffic 
upon  me  usual  terms  with  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  Company  at 
Chattanooga,  Tennessee,  as  will  appear  by  the 
accompanying  statement  of  Mr.  Qeo.  R  Knox, 
general  freight  agent  of  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway  Company. 
Markeid  number  10. 

The  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  also  interchanges,  on  the 
usual  terms,  traffic  with  the  Cincinnati  South- 
em  Railway  Company  at  Chattanooga,  Ten 
nessee,  as  will  aj^ear  by  the  accompanying 
statement  of  Mr.  U.  CoUbran,  general  freight 
agent  of  the  Cincinnati  Southern  Railway. 
Marked  number  11. 

The  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  also  Interchanges  upon  the 
usual  terms,  traffic  with  the  East  &  West 
Railroad  of  Alabama,  at  Rockmart,  Cross 
Plains,  Alabama,  and  East  &  West  Junction, 
Alabama,  affording  the  usual  facilities,  as 
will  appear  by  the  accompanying  statement 
of  J.  J.  Calhoun,  general  freight  agent  of  said 
East  &  West  Railroad  Company.  Marked 
number  12. 

But,  notwithstanding  the  said  East  Tennes- 
see, Virginia  &  Georgia  Railway  Company  in- 
terchanges with  all  the  other  railway  compa- 
nies above  mentioned,  upon  the  usual  terms, 
protecting  rates  and  advancing  charges,  said 
Company  utterly  refuses  to  make  a  &e  inter- 
change with  petitioner's  Company  at  Dalton, 
Georgia,  or  Chattanooga,  Tennessee,  for  any 
business  originating  in  or  consi^ed  to  East 
Tennessee,  thereby  denying  to  the  Company 
of  your  petitioner  the  same  reasonable,  proper, 
ana  equal  facilities  which  it  extends  to  all 
other  railroad  companies  connected  with  its 
entire  system,  which  is  greatly  to  the  damage 
of  your  petitioner. 

And  your  petitioner  humbly  prays  that  the  In- 
terstate Commerce  Commission  will  pass  such 
order  in  the  premises  as  will  correct  the  abuses 
referred  to  and  will  secure  to  the  Western  & 
Atlantic  Railroad  Company  the  reasonable, 
proper,  and  equal  facilities  afforded  by  the 
East  Tennessee,  Virginia  &  Georgia  Railway 
Company  to  its  other  connections. 

And  your  petitioner  will  ever  pray,  etc. 

R  A.  Anderson,  Supt 
State  of  Georgia,  ) 
Fulton  County,      j"* 

Personally  appeared  before  the  undersigned, 
a  notary  public  in  said  county,  R.  A.  Ander- 
son, who  on  oath  says,  that  he  is  the  Superin- 
tendent of  the  Western  &  Atlantic  Railroad 
Company,  that  the  facts  set  forth  in  the  fore- 
going petition,  in  so  far  as  they  relate  to  his 
own  acts  and  deeds  and  that  of  the  Company 
of  which  he  is  superintendent,  are  true  o!  hu 
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own  knowledge,  and  so  far  as  the^  relate  to 
the  acts  and  deeds  of  others,  he  beheves  them 
to  be  true. 

Sworn  to  and  subscribed 
this  June  8.  1887. 
C.  T.  Watson, 
[Seal]  R.  A.  Anderson. 


scribed  ) 
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B.  S.  CREWS  et  al..  Committee  of  Chamber 
of  Commerce  of  Danville,  Va., 

RICHMOND  &  DANVILLE  R.  R  CO.  and 

Virginia  Midland  R.  Co. 

(No.  24.) 

PLEADINGS  in  proceeding  now  pending 
before  the  Commissioo,  based  upon  allega- 
tions of  unjust  rates  and  of  discrimination 
against  Danville. 

Complaint. 
(Filed  June  8, 1887.) 

To  the  Honorable  Board  of  Interstate  Com- 
merce Commissioners: 

B.  S.  Crews,  J.  E.  Schoolfleld  and  D.  A. 
Overbey,  members  of  the  committee  on  trans- 
portation of  the  Chamber  of  Commerce  of  the 
City  of  Danville,  Virginia,  for  themselves,  and 
in  behalf  of  said  Chamber  of  Commerce,  re- 
spectfully prefer  this,  their  petition,  to  your 
honorable  body,  and  say  that  they  are  ag^grieved 
by  the  action  and  operations  or  certain  com- 
mon carriers  conducting  business  in  and 
throughout  the  State  of  Virginia  and  States 
adjacent. 

Especially  have  your  petitioners  cause  to 
complain  of  the  Richmond  <&  Danville  and 
Virginia  Midland  Railroads,  corporations  cre- 
ated by  and  in  pursuance  of  the  laws  of  Vir 
ginia,  the  latter,  to  wit:  the  Virginia  Midland 
Road,  being  now  operated  under  the  auspices 
of  the  Richmond  <&  Danville  Railroad,  and 
recognized  as  a  part  of  its  system,  said  system 
extending  into  and  over  several  States  adjacent 
to  said  State  of  Virginia.  As  the  Midland  is 
now  in  fact  operated  as  a  part  of  the  Richmond 
&  Danville  Railroad. your  petitioners  will  speak 
of  the  two  as  the  Richmond  &  Danville  Rail- 
road, as  of  one  body  or  corporation. 

Tour  petitioners  beg  to  represent  that  for  a 
number  of  years  the  Richmond  &  Danville  was 
the  only  railroad  running  into  Danville,  and 
there  was  much  complaint  of  its  freight  and 
other  charges.  To  obtain  a  competitive  line 
of  road,  the  people  of  Danville  and  country 
adjacent,  after  a  large  outlay  of  time  and 
money,  procured  the  building  of  the  Lynch- 
burg &  Danville  Road  which  connected  with 
the  Midland  Road  at  Lynchburg.  After  some 
years  the  said  Lynchburg  &  Danville  was 
merged  into,  or  absorbed  by  the  Virginia  Mid- 
land Road,  and  only  some  two  or  three  years 
ago  the  said  Midland  was  consolidated  with. 
or  passed  to  the  control  of  the  Richmond  & 
Danville  Railroad.  Very  soon  after  the  Mid- 
land passed  to  the  control  of,  the  said  Rich 
mond  <&  Danville  Road,  the  latter  commenced 
to  make  changes  in  its  freight  charges,  and 
conditions  of  transportation  and  busmess,  so 
that  the  people  of  Danville  and  vicinity  felt 


oppressed  by  such  charges  and  ever  since  have 
been  put  to  disadvanta^,  loss  and  damage  in 
all  their  commercial  and  trade  relations. 

That  before  the  Midland  passed  to  the  con- 
trol of  the  Richmond  &  Danville  Road,  the 
merchants  and  traders  of  Danville  drove  a 
large  trade  in  grain,  meat,  flour  and  heavy 
goods  generally  with  nearly  all  points  South  in 
Virginia,  North  and  South  Carolina  and  be- 
yond. Now  that  trade  Is  destroyed  by  reason 
of  lower  freight  rates,  and  better  facilities  af- 
forded by  said  Richmond  &  Danville  Road  to* 
other  points  and  localities  than  were  or  are  ac- 
corded to  Danville. 

Your  petitioners  have  appealed  to  said  llail- 
road  for  redress,  but  to  no  purpose  or  effect. 
Tour  petitioners  are  advised  to  appeal  to  your 
honorable  body,  and  now  come  and  humbly 
represent  that  they  are  informed,  believe  and 
charge,  that  the  Richmond  &  Danville  Rail- 
road Company,  through  combination  and  ar- 
rangements vdth  connecting  lines  of  railroad 
North  and  West,  has  charged,  and  continues^ 
to  charge  the  people,  merchants  and  tradesmen 
of  Danville,  Virginia,  and  adjacent  country,  a 
gn*eater  price  for  the  hauling  and  transporta- 
tion of  their  goods  and  merchandise  purchased 
in  New  York,  Philadelphia,  Baltimore,  Chi- 
cago, Cincinnati,  Mansfield,  Grand  Rapids,  Bt. 
Louis  and  other  places,  than  the  said  Railroad 
charges  other  persons  and  localities,  under  like 
conditions  and  for  similar  services.  To  specify, 
the  said  Company  and  its  connections  aforesaid 
charge  for  the  transportation  of  grain  from 
Chicago  to  Charlottesville,  Lynchburg  and 
Richmond,  Virginia, twenty-two  cents  per  cwt.» 
on  meat  from  Chicago  to  same  points  twenty- 
seven  cents  per  cwt. ;  while  from  Chicago  to 
Danville  the  charge  for  grain  is  thirty-four 
cents  per  cwt.,  and  for  meat  bulk,  per  car  load 
forty-three  cents  per  cwt.,  and  for  boxed  meat 
or  lard  fifty-eight  cents  per  cwt.  On  fiour  in 
barrels  from  Columbus,  Ohio,  to  Lynchbure 
per  car  load  of  125  barrels  the  charge  is  |A0 
per  car;  from  same  point  to  Danville,  only 
sixty-six  miles  further,  the  charge  is  $86.25; 
these  things  will  more  fully  appear  from  a 
statement  here  filed,  marked  "A,  and  prayed 
to  be  taken  as  a  part  of  the  petition. 

Tour  petitioners  are  informed,  believe  and 
charge  that  the  said  Richmond  &  Danville 
Railroad,  has  for  some  time  past  discriminated, 
and  continues  to  discriminate  in  its  transporta- 
tions and  freight  charges  in  favor  of  other 
persons  and  localities,  and  against  Danville  and 
Its  people,  merchants,  tradesmen  and  others. 
To  instance:  the  said  Railroad  has  so  arranged 
its  freight  charges  from  Charlottesville,  Rich- 
mond and  Lynchburg  to  Ridgeville,  Greens- 
boro,Durham,  Salisbury, High  Point, Ashevllle 
and  Charlotte,  North  Carolina  points  south  of 
Danville,  that  far  higher  relative  rate«  are 
charged  to  the  people  of  DanviUe  and  country 
adjacent,  than  are  charged  by  said  Road  to 
the  people  at  the  points  referred  to  or  named. 
A  statement  showing  said  relative  charges  is 
here  filed,  marked  '^S,"  as  part  of  this  petition. 

Tour  petitioners  are  further  informed,  be- 
lieve and  charge  that  the  said  Richmond  9t 
Danville  Railroad  discriminates  against  Dan- 
ville, its  merchants  and  people  adjacent,  in  its 
freight  charges,  by  applying  or  attaching  to 
goods  and  merchandise  received  from  other 
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lines  ol  road  for  Danville  local  rate  or  charges 
from  the  point  of  reception  to  point  of  delivery 
at  Danville,  notwithstanding  it  receives  from 
said  other  lines  of  road  goods  of  similar  char- 
acter for,  and  carriers  to  such  other  points  at 
lower  and  through  rates,  at  the  same  time  and 
by  the  same  hauL 

For  instance:  meat,  lard,  grain,  flour,  etc., 
are  received  by  said  Road  for  Richmond  and 
Lynchburg,  which  are  transported  from  said 
points  directly  by  Danville  to  points  south  and 
beyond,  at  prices  lower  than  said  goods  or 
goods  of  simuar  kind  and  quantity  are  shipped 
or  transported  by  said  Road  from  Danville  to 
said  points  as  Durham,  Salisbury,  Asheville 
and  Charlotte,  North  OarolinsL  A  statement 
bearing  in  said  matters  is  here  filed,  marked 
*'C,"  as  a  part  of  this  petition. 

Tour  petitioners  are  informed,  believe  and 
charge,  that  the  said  Richmond  &  Danville  Rail- 
road discriminates  against  the  peopleof  Danville 
and  vicinity  by  denying  to  them  a  lower  or  ap- 
proximate "through  rate"  upon  the  transporta- 
tion of  their  goods,  which  it  accords  to  other 
persons  and  points  south,  say  from  Richmond 
to  Durham,  Salisbury,  High  Point,  Asheville 
and  Charlotte,  North  Carolina. 

Your  petitioners  are  informed,  believe  and 
charge,  that  said  Richmond  &  Danville  Rail- 
road has  charged  and  received  of  the  merchants 
and  people  generallv  of  Danville  and  vicinitv, 
and  continues  to  charge  and  receive  of  said 
people,  a  greater  price  and  compensation  for 
the  transportation  of  goods  and  merchandise 
over  short  lines  or  by  "short  hauls,"  than  it 
charges  to,  and  receives  of  other  localities  and 
people  for  like  and  contemporaneous  services 
m  the  transportation  of  like  traffic  under  sub- 
stantially similar  circumstances  and  conditions, 
over  long  distances  or  by  "lonc^  hauls."  For 
example,  meat,  lard,  grain,  flour  and  oUier 

foods  are  received  at  Charlottesville,  Lynch- 
urg  and  Richmond  by  said  Road,  and  trans- 
ported over  the  same  to  points  south  of  and  be- 
yond Danville,  say  to  Durham,  Asheville, 
High  Point  and  Charlotte,  North  Carolina,  at 
lower  rates  than  it  charges  and  receives  for  the 
transportation  of  goods  of  like  character,  bulk 
weight,  and  to  Danville  from  said  Charlottee- 
▼ille,  Lynchburg,  and  Richmond.  A  state- 
ment in  regard  to  said  charges  is  here  filed, 
marked  "D,"  as  a  part  of  the  petition. 

Tour  petitioners  are  informed,  believe  and 
charge,  that  said  Richmond  &  Danville  Rail- 
road, bv  the  exercise  of  its  discriminating 
charges  in  the  matter  of  "long  and  short  hauls,^ 
have  rendered  the  merchants  and  tradesmen  of 
Danville  and  vicinity  unable  to  compete  for 
trade  with  points  possessing  less  advantages  by 
reason  of  distance,etc,8ay  with  Charlottesville, 
Lynchburg  and  Richmond,  in  favor  of  which 
discriminations  have  been  made.  An  inspec- 
tion of  the  freight  charges  made  by  said  mad 
from  Lynchburg  and  Richmond,  to  Danville, 
and  thence  south  to  points  of  stoppage  on  said 
road  and  to  Charlotte,  N.  C,  will  show  the 
truth  of  this  charge. 

Tour  petitioners  are  informed,  believe  and 
charge,  that  the  Richmond  and  Danville  Rail- 
road makes  discrimination  in  its  freight  charges 
between  Danville  and  other  points,  and  against 
Danville  and  the  people  thereof  and  vicinity, 
for  the  transportation  of  iron  goods  and  coal. 
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To  instance:  the  charge  upon  iron  goods  from 
Lynchburg  to  Danville,  sixty-six  miles,  varies 
from  $4  to  $5  per  ton.  On  coal  the  freight  per 
ton  is  from  $3  to  $3.50,  this  charge  in  effect 
compels  the  people  in  Danville,  etc.,  to  pay 
double  or  nearly  twice  as  much  for  coal  per 
ton,  as  do  the  people  of  Lynchburg,  to  which 
point  it  is  brought  by  rail  a  much  greater  dis- 
tance, and  from  other  Stat^. 

Tour  petitioners  are  informed,  believe  and 
charge,  that  the  Richmond  &  Danville  Rail- 
road, since  the  passage  of  the  Act  known  as 
the  "Interstate  Commerce  Law,"  has  increased 
the  freight  charges  to  the  manufacturers  and 
others  of  Dansvme  and  those  dealing  with  them 
for  the  transportation  of  tobacco  from  Dan- 
ville to  Richmond,  and  thence  to  points  be- 
yond, and  exacts  exorbitant  and  unreasonable 
ireight  charges  of  said  manufacturers  and  oth- 
ers, and  those  trading  with  them,  for  the  trans- 
portation of  their  goods  over  said  Road.  For 
example,  tobacco  is  shipped  from  Richmond  to 
San  Francisco,  California,  for  from  $1.50  to 
$1.61  per  cwt.  The  charge  for  the  same  from 
Danville,  via  Richmond  by  and  under  the  au- 
spices of  said  Road  to  San  Francisco  is  $3  per 
cwt. ;  charges  for  the  transportation  of  tobacco 
from  Danville  to  points  in  Florida  and  other 
States  are  similarly  high  and  unreasonable. 
As  these  charges  are  believed  "to  be  fixed"  by 
th^  Richmond  &  Danville  Railroad,  proof  of 
the  same  will  be  offered  at  the  proper  time. 

Tour  petitioners  are  informed,  believe  and 
charge,  that  the  Richmond  &  Danville  Rail- 
road Company,  exacts  of  the  merchants,  trad- 
ers and  people  generally  of  Danville  and  vi- 
cinity, exorbitant,  unjust  and  unreasonable 
charges  and  freight  rates  for  the  transporta- 
tion of  dry  goods  and  of  all  other  characters 
and  classes  of  goods  and  merchandise  to  and 
from  said  city.  For  example:  the  freight 
charges  upon  goods  of  the  first  class  from  New 
Tork  to  Lynchburg,  about  425  miles,  is  sixty 
cents  per  cwt.,  from  Lynchburg  to  Danville, 
sixty  six  miles,  thirty  three  cents  per  cwt.  A 
statement  showing  the  charees  attached  by  said 
Road  to  many  goods,  and  different  classes  of 
the  same  is  here  filed,  marked  "E,"  as  part  of 
this  petition. 

Tour  petitioners  believe  and  charge  that  the 
combinations,  arrangements,  acts  and  doings 
of  the  said  Richmond  A  Danville  Railro^ 
Company  hereinbefore  referred  to,  set  forth 
and  complained  of  whether  said  combinations, 
arrangements,  acts  and  doings  have  or  bear 
relation  to  the  main  line  of  sidd  Richmond  & 
Danville  Railroad,  or  any  of  its  parts  or  divis- 
ions operated  under  purchase,  lease  or  other- 
wise, have  been  greatly  to  the  loss  and  injury 
of  your  petitioners  and  those  they  represent, 
are  illegal  and  improper  and  in  plain  violation 
of  the  second,  third,  fourth,  and  other  sections 
of  the  Act  of  the  Congress  of  the  United  States 
approved  February  4, 1887,  entitled  "An  Act  to 
Reffulate  Commerce." 

Your  petitioners  are  advised  that  said  Act 
was  passed  by  Congress  to  prevent  unjust  dis- 
crimination in  the  matters  of  freight  and  trans- 
portation, and  the  imposition  of  wrong  by  ex- 
cessive charges  or  otherwise  upon  the  trading 
or  traveling  public  by  common  carriers,  and 
that  to  your  honorable  body,  as  a  commission, 
were  confided  by   said  law  the  power  and 
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authority  to  investigate  complaints,  and  in 
proper  cases  to  compel  obedience  to  law. 
Your  petitioners  humbly  pray  your  interven- 
tion, and  the  exercise  of  the  authority  vested 
In  you,  in  their  behalf,  and  in  behalf  of  those 
they  represent,  in  re^rd  to  and  touching  the 
matters  herein  complained  of,  they  pray  relief 
agidnst  the  unjust  charges,  discriminations  and 
wrongs  imposed  and  perpetrated  by  the  Rich- 
mond &  Danville  Railroad  Company,  its  man- 
agers, agents,  and  servants  upon  vour  peti- 
tioners and  the  people  generally  of  Danville 
and  country  adjacent,  that  your  honorable 
board  will  investigate  all  the  matters  and  things 
herein  set  forth  and  complained  of,  that  vou 
will  take  such  steps  and  action  against  and  in 
regard  to  said  Railroad  Company  as  the  law 
authorizes  and  contemplates,  and  mete  out  such 
redress  and  relief  to  your  petitioners  and  those 
for  whom  they  are  acting,  as  justice  and  the 
nature  of  their  case  demand.  And  award  all 
proper  rules,  orders,  etc.,  and  your  petitioners 
will  ever  pray,  etc.  B.  8.  Crews, 

J.  £.  Schoolfleld, 
D.  A.  Overbey. 
State  of  Virginia,  )  „ 
City  of  Danville.   )"' 

I,  W.  J.  Daner,  Jr.,  a  notary  public  in  and 
for  the  City  of  Danville,  in  the  State  of  Vir- 
ginia, do  hereby  certify  that  B.  S.  Crews,  J.  E. 
Schoolfleld,  D.  A.  Overbey,  came  personally 
before  me  in  my  corporation  aforesaid  and 
made  oath  that  the  matters  and  things  in  the 
foregoing  petition  contained  are  true  to  the 
best  of  their  knowledge  and  belief.  Given 
under  my  hand  this  28th  day  of  May,  1887. 

W.  J.  Daner,  Jr.,  N.  P. 

Geo.  C.  Cabell,  Danville,  Va.,  for  petitioners. 

Answer. 

(Filed  July  18. 1887.) 

The  Richmond  &  Danville  Railroad  in  its 
own  behalf,  and  for  the  Virginia  Midland  Rail- 
way Company,  of  which  it  is  lessee,  in  obe- 
dience to  the  citation  of  the  honorable  the  In- 
terstate Commerce  Commission,  issued  upon 
the  complaint  entitled  as  above,  without  waiv- 
ing and  especially  reserving  all  rights  of  objec- 
tion or  exception  legally  inuring  to  it  so  to  do, 
hereby  makes  answer  to  so  much  and  such 
parts  of  said  complaint  as  it  is  advised  it  is  ma- 
terial and  necessary  for  it  to  do,  and  says: 

Mrst  That  the  said  complaint  does  not 
comply,  and  is  not  filed  in  accordance,  with 
the  rules  adopted  by  the  said  honorable  Com- 
mission, and  that  for  such  reason  the  said  re- 
spondents are  justly  entitled  to  insist  that  the 
said  complaint  shall  be  wholly  stricken  out  and 
dismissed. 

Second.  That  the  said  Virginia  Midland  Rail- 
way Company  is  not  a  proper  party  respondent 
hereto,  because  all  the  railway  property,  rights, 
privileges  and  franchises  of  said  Company  are 
held,  controlled,  operated  and  managed  by  the 
said  respondent.  The  Richmond  &  Danville 
Railroad  Company,  as  lessee  thereof;  and  if 
there  exists  any  just  cause  of  complaint,  re 
quiring  the  intervention  and  investigations  of 
this  honorable  Commission,  crowing  out  of  the 
matters  and  things  alleged  in  said  complaint, 
the  said  lessor  thereof,  the  said  Virginia  Mid- 


land Railway  Company,  should  be  hence  dis- 
missed with  its  reasonable  costs  herein. 

Third,    That  all  charges  in  said  complaint 
of  unjust,  unlawful  and  improper  discrimlDS- 
tion  against  the  City  of  Danville,  Virginia;  or 
of  "combination  and  arrangements"  to  * 'charge 
the  people,  merchants  and  tradesmen  of  Dan- 
ville, Virginia,  and  adjacent  country,  a  greater 
price  for  the  handling  and  transportation  of 
their  goods  and  merchandise  purchased  in  New 
York,  Philadelphia,  Baltimore,  Chicago.  Cin- 
cinnati,  Mansfield,  Grand  Rapids,  St  Louis, 
and  other  places  than  the  said  Railroad  charges 
other  persons  and  localities,  under  like  condi- 
tions and  for  similar  services, "  or  of '  'exorbitant, 
unjust,  and  unreasonable  charges  and  freight 
rates  for  the  transportation  of  dry  foods  and  of 
all  other  chatacters  and  classes  of  eoods  and 
merchandise  to  and  from  said  city;"  In  so  far  as 
they  are  made  either  specifically,  inferentially 
or  generally  against  this  respondent,  The  Rich- 
mond <&  Danville  Railroad  Company,  in  its  own 
corporate  capacity,  or  as  the  lessee,  managing 
and  operating  the  said  Virginia  Midland  Rait- 
way,  are  untrue;  and  Uiis  respondent  wholly 
denies  all  and  every  of  such  charges  and  alle- 
gations, and  says  that,  on  the   contrary,  its 
schedule  of  rates  and  charges  to  and  from  the 
said  City  of  Danville,  in  alTinstances  in  which 
the  same  are  made,  determined  and  controlled 
by  its  action,  have  been  so  made  and  deter- 
mined without  any  intention  or  design  of  giv- 
ing any  undue  or  unreasonable  preierenceor 
advantage  to  others,  or  of  discriminating  to 
any  extent  against  said  city,  persons,  parties, 
or  localities,  or,  as  a  matter  of  fact,  resulting 
in  such  discrimination,  or  to  the  undue  or  un- 
reasonable prejudice  or  disadvantage  of  said 
city,  persons,  parties  or  localities. 

Wherefore,  this  respondent  prays  that  the 
said  complaint  both  as  against  itself  and  the 
said  Virginia  Midland  Railway  Company,  may 
be  dismissed  and  that  it  have  its  costs  in  thu 
behalf  expended. 

The  Richmond  &  Danville  Railroad  Co.  by 
Jas.  S.  Worthington,  General  Attorney. 

District  of  Columbia,  ) 
City  of  Washington   J  **• 

Peyton  Randolph,  being  first  duly  sworn, 
says,  that  he  is  the  Assistant  General  Manager 
of  the  Richmond  &  Danville  Railroad  Company, 
the  respondent  making  the  foregoing  answer; 
that  he  has  carefully  read  the  same,  and  that 
it  is  true  to  his  knowledge,  except  as  to  the 
matter  therein  stated  to  be  alleeed  on  informa- 
tion and  belief,  and  that  as  to  Sioee  matters  he 
believes  it  to  be  true. 

Peyton  Randolph. 

Sworn  and  subscribed  before  me  this  18th 
day  of  July,  1887. 
[Seal]  John  T.  Claik,  Notary  Public. 

District  of  Columbia,  ) 
City  of  Washington    J  ^' 

John  T.  Downs,  being  first  duly  sworn,  sav* 
he  is  a  clerk  in  the  Law  Department  of  (be 
Richmond  &  Danville  Railroad  Company,  at 
the  City  of  Washington,  D.  C.  and  that  on 
Monday  the  eighteenth  day  of  July,  A .  D. 
1887,  he  mailed  at  said  City  of  Washington,  a 
copy  of  the  foregoing  answer  in  a  seiued  en- 
velope, posti^^    prepaid,  and  addrcMod  to 
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George  C.  Cabell,  &q.,  Atty.  for  B.  S.  Crews 
and  oUiers,  Danville,  vh. 

Jdo.  T.  Downs. 
Sworn  and  snlMcTlbed  before  me  this  18th 
day  of  Julj,  1887. 
[SeaL]  John  T.  Clark,  Notary  Fubbc. 


W.  H.  HBAItD 

e. 

GEORaiA  R  R  CO  • 

(No.  48.) 

PLBADINQS  fn  proceeding  peodlng  before 
the  CommlBBlou,  based  upon  the  ezcliuioD 
of  a  colored  man  from  a.  first  data  car. 


(Filed  Jul;  s.  U 

To  the  Inlerslale  Commerce  Commfsalon, 
WaahlogloD,  D.C.: 

The  petition  of  the  nnderalgQed  respect! uily 
shonetb  to  ;onr  hooomble  body  ihat  he  Is  a 
citiieD  of  the  Untied  Slates,  sod  ss  such  citizen 
he  is  entitled  to  Uie  benefit  of  aectiou  S  of  the 
Interstate  Commerce  Act  approved  February 
i,  lB87j  that  jour  petitioner  held  a  first  class 
through  ticket  from  Cincinnati,  Ohio,  to 
CbarleatOD,  Sooth  CaroUna;  that  on  the  I8tb 
day  of  June,  1887,  your  petitioner,  in  companT 
with  Dr.  Wesley  J.  Gaines,  and  Mrs.  Josle 
Guniagger,  at  Atlanta,  Georgia,  approached 
the  flrst-clase  coach  of  the  Georgia  Railroad 
Company  lor  the  purpose  of  entering  tbe  same, 
and  was  told  by  the  conductor  of  said  train 
that  he  could  not  ride  In  tbat  car,  and  was 
compelled  by  aald  conductor  to  ride  In  what  Is 
known  on  xud  Georgia  R^lroad,  as  the  "Jim 
Crow  Car."  The  accommodation  in  the  "Jim 
Crow  Car"  wasmudi  inferior  to  theaccomino 
dation  accorded  to  persons  who  rode  in  the 
iltat  class  car,  which  tbe  ticket  of  your  peti- 
tioner entitled  him  to  ridem. 

The  car  In  which  your  petitioner  was  forced 
to  ride  by  the  conductor.  Is  but  a  half  car  par- 
tially partitioned  from  the  other  half,  which 
la  oaea  ae  a  smoking  car.  It  was  dirty,  and 
dirty  railroad  hands  with  their  tools  and  bag- 
gage were  allowed  to  ride  in  said  car. 

Tour  petitioner  therefore  prays  that  y  our  hon- 
orable body  will  cause  the  said  Georgia  Railroad 
Company  to  fumUb  equal  accommodalione  to 
persons  holding  flrM  class  tickets  traveling 
over  said  road,  Irrespective  of  race  or  color, 
according  to  the  Act  of  Congress  In  such  cases 
made  and  provided. 

W.  H.  Heard. 
Bute  of  South  Carolina, ) 

County  of  Charleston.     [ 

Personally  appearri  W.  H.  Heard,  who 
being  duly  sworn  says  tbat  tbe  facts  set  forth 
In  the  foregoing  petition  are  true  of  his 
knowledge. 

Sworn  to  before  me  this 


DBHuutER,  Plea  asd  Answkb. 

(Filed  AuBUBt  i,  1S8TJ 

Respondent  respectfully  demurs  to  the  peti- 
Uon  and  says  that  section  8  of  the  Act  to  Reg- 
ulate Commerce,  upon  which  section  the  peti- 
tion Is  founded,  has  no  application  to  such 
facts  as  are  set  out  In  the  petition. 

Without  prejudice  loits  aforesaid  demurrer, 
respondent  says  by  way  of  plea  to  the  Jurisdic- 
tion of  this  honorable  Commission,  that  peti- 
tioner was  not,  as  he  avers,  the  bolder  of 
a  through  ticket  from  Cincinnati,  Ohio,  to 
CbarleatOD,  South  Carolina,  at  tbe  time  of  the 
occurrences  of  which  he  complains;  but  at  that 
time  he  was  traveling  on  a  local  ticket  from 
Atlanta,  Georgia,  to  Augusta,  Oeor|4a— the 
line  of  travel  being  altogether  In  the  Slate  of 

Wherefore,  respondent  respectfully  submits 
that  this  honorable  Commlsdon  has  no  Juris- 
diction to  bear  and  determine  said  petition. 

Not  waiving  Its  aforesaid  demurrer  and 
plea,  respondent  answers  as  follows: 

Petitioner  claims  that  he  was  not  permitted  to 
ride  in  the  Orst-otass  coach  of  respondent,  but 
was  compelled  to  ride  In  what  is  known  on 
said  Georgia  Railroad  as  the  "Jim  Crow  Car." 

Respondent  replies  that  It  has  in  no  way 
given  or  authorized  such  designation  of  any 
car  on  Its  road;  and  it.  when  complainant  says 
that  thecar,  on  which  he  rode,  is  known  as  tbe 
'•Jim  Crow  Car,"  he  means  to  say  that  re- 
spondent la  In  any  way  responsible  for  this  des- 
ignation, and  implied  contempt  for  Its  in- 
mate«,  respondent  denies  such  allegation.  At 
the  Augusta  end  of  respondent's  main  line, 
there  is  an  accommodation  train,  running  out 
of  Augusta  tweniy-flve  miles,  and  spoken  of 
popularly  as  "The  Picayune."  At  tbe  Atlanta 
end,  a  similar  train  is  known  to  its  patrons 
and  dwellers  along  the  line  of  the  Road  as 
"The  Goober."  But  these  designations  or 
nicknames  are  merely  effusions  of  popular 
pleaaantrT,  beyond  the  control  of  respondent, 
and  considered  by  respondent,  up  to  this  time 
(perhaps  erroneously),  as  entirely  Innocuous. 
If  any  of  respondent's  cars  have  been  spoken 
of  by  evil  disposed  persons  as  "Jim  Crow 
Cars,  respondent  Is  not  aware  of  it;  but  prays, 
if  the  fact  is  showi  to  exist,  that  the  Commis- 
sion, If  Its  large  pmren  extend  to  such  a  case, 
will  afford  appropriate  and  adequate  relief  to 
respondent. 

Complainant  avers  that  the  accommodation 
In  the  car.  In  which  he  was  compelled  to  ride, 
was  much  Inferior  to  the  accommodation  ac- 
corded to  persons  who  rode  Id  the  "Bret  clasa 

Respondent  respectfully  denies  this  allega- 


The  regular  day  passenger  trains  on  respond- 
ent's road  are  composed  of:  1,  an  engine;  3, 
a  combined  baggage,  express  and  malfcar;  8, 
a  passenger  coacb,  divided  about  equally  into 
two  compartmenli — tbe  two  compartments 
communicating  by  a  solid  door,  which  opens 
and  sbuia  after  the  usual  manner  of  passeiigei 
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car  doors;  and,  4,  a  passenger  ooach  of  the 
usual  size  and  construction. 

One  of  the  compartments  in  No.  8  is  assigned 
to  smokers  and  the  other  to  colored  passen- 
gers, just  as  the  whole  of  No.  4  is  set  apart  for 
white  passengers.  The  smaller  amount  of 
space,  set  apart  for  colored  passengers,  is  for 
the  obvious  reason  that  there  are  much  fewer 
of  them. 

This  respondent  says  that  except  in  the  par- 
ticular above  noted — less  space — the  car  for 
colored  passengers  affords  accommodation  sub- 
stantially equal  to  that  of  the  white  passengers* 
car. 

It  is  equally  safe.  It  is  equally  comfortable. 
It  is  equally  clean  and  well  ventilated.  No 
person  is  allowed  to  smoke  in  it;  all  smokers 
being  obliged  whether  white  or  colored,  to  con- 
fine themselves  to  the  smoking  car. 

No  white  person  is  allowed  to  ride  in  It,  Just 
as  no  colored  person  is  allowed  to  ride  in  the 
white  passengers'  car. 

It  is  not  a  car  for  the  transportation  of  "rail- 
road hands  with  their  tools  and  baggage"  any 
more  than  the  white  passengers'  car.  It  might 
happen  that  a  colored  passenger  was  a  railroad 
hand  and  traveling  with  his  tools.  This  fact 
would  not  authorize  his  exclusion  from  the 
colored  passengers'  car.  If  he  were  exception- 
ally and  disgustingly  filthy  in  his  person,  this 
would  furnish  a  suMtantive  ground  for  exclu- 
sion, without  reference  to  his  occupation  or 
calling.  The  same  considerations  would  also 
operate  to  admit  or  exclude  a  white  railroad 
hand  to  or  from  the  white  passengers' car. 

The  differences,  if  any,  between  the  white 
passengers'  and  colored  passengers'  cars  relate 
to  matters  ssthetical  only,  and  consist  in  high- 
er ornamentation  and  matters  of  that  sort 
rather  than  in  those  which  effect  the  substan- 
tial conditions  of  safety,  comfort  and  con- 
venience. If  the  two  cars  fail  to  be  equal  to 
each  other  in  these  respects,  such  failure  is,  to 
the  extent  of  it,  a  departure  from  the  aim  and 
purpose  of  the  management,  and  is  not  willful 
or  intentional. 

Jn  a  word,  respondent  states  that  it  is  the 
purpose  and  aim  of  its  management,  while  in- 
sisting on  separate  accommodations  for  the 
races,  to  furnish,  in  all  essential  matters,  equal 
accommodation  to  all.  If  it  docs  this,  it  re- 
spectfullv  submits  that  it  complies  with  the 
law  of  tne  land,  including  '^An  Act  to  Regu- 
late Ck>mmerce." 

Finally,  respondent  says  that  if  the  honor- 
able Interstate  Commerce  Commission  has 
under  the  law  and  the  facts  of  this  case  iuris- 
diction  in  the  matter  set  forth  in  the  petition, 
respondent  makes  no  resistance  to  the  grant  of 
the  prayer  of  the  petition,  to  wit:  '*Thatyour 
honorable  body  will  cause  the  Georgia  Kail- 
road  Company  to  furnish  equal  accommoda- 
tions to  persons  holding  first  class  tickets 
traveling  over  said  road,  &respectiveof  race  or 
color,"  etc.,  etc. 

For  respondent  says  that  it  has  been  its  aim 
and  policy  and  practice  to  do  so  for  several 
years  last  past. 

The  Ctoorgia  Railroad  Co. 

By  Job.  B.  Cumming,{ts  General  Counsel. 
State  of  Qeo"^,    / 
Richmond  County.  )  ''* 

Personally  appeared  John  W.  Qreen,  who 


being  duly  sworn  says  that  he  is  the  President 
and  General  Manager  of  The  Georgia  Railroad 
Company  and  that  the  facts  set  n>rth  in  the 
foregoing  answer  are  true  of  his  own  knowl- 
edge. 

Sworn  to  and  subscribed ) 
before  me  this  first       >• 

day  of  August,  1887.     ) 

W;  T.  Richards.  John  W.  Green. 

[Seal] 


W.  O.  HARWELL  et  al., 

V, 

COLUMBUS  &  WESTERN  R  CO. .  and  West- 

em  Railway  of  Alabama.* 

(No.  47.) 

PLEADINGS  in  proceeding  pending  before 
the  Conmiission,  based  upon  allegation  of 
discrimination  against  Opelika,  Alabama. 

Complaint. 

(FUedJul7  6,18870 

Opelika,  Ala.  July  »,  1887. 

To  the  honorable  Interstate  Commerce  Com- 
mission, Washington,  D.  C. 

Gentlemen: 

We  would  respectfully  petition 
your  honorable  bodv  and  call  your  attention 
to  the  unjust  discrimination  as  practiced  by 
the  Columbus  &  Western  Railroad  and  Western 
Railroad  against  Opelika,  Alabama,  in  favor 
of  Columbus,  Georgia  and  Montgomery,  Ala- 
bama, in  violation  oi  the  Interstate  Commerce 
Commission  Law,  bv  charging  Opelika,  Ala- 
bama, more  for  freight  on  similar  shipments, 
when  there  is  less  service  rendered,  than  for 
either  Columbus  or  Montgomery.  When  Ope- 
lika was  building  up  the  rates  were  so  adjusted 
that  she  could  sell  ^oods  north  and  west,  which 
is  her  natural  territory,  and  she  was  enabled 
to  divide  the  territory  between  Columbus  and 
Montgomery.  These  advantages  being  thus, 
the  people  were  induced  to  come  and  invest 
their  money.  And  in  this  way,  Opelika  was 
being  built  and  aided  in  building  the  Savannah 
&  Memphis  and  East  Alabama  &  Cincinnati 
Railroads.  Now  the  rates  are  so  fixed  that 
Montgomery  can  retail  goods  at  Opelika's  veiy 
door,  to  Auburn,  which  is  only  seven  miles, 
for  less  money  than  Opelika;  Columbus  can 
retail  goods  at  Toungsboro,  which  is  thres 
miles  from  Opelika,  for  less  money  than  Opelika. 
This  is  eoually  true  to  all  points  on  Columbus  ft 
Western lUilfoad  and  Western  Railway  beyond 
Opelika.  By  these  unjust  and  ruinous  rates, 
Opelika  has  no  outlet.  What  goodn  she  sells  are 
at  such  profits  that  it  has  forced  the  merchants 
to  the  most  rigid  economy.  The  profits  hafe 
been  reduced  from  fair  rents  to  the  property 
holders,  until  today  her  rents  are  only  about 
one  fourth.  Tet  Opelika  furnishes  equal  fa- 
cilities for  distributing  goods  that  Columbus 
or  Montgomery  does.  The  goods  from  the 
West  are  shipped  bv  Opelika  and  there  dis- 
tributed up  the  Columbus  A  Western  Rail- 
road and  East  Alabama  Raikoad.  ToiUustrat^ 
from  Louisville.  Henderson.  E!entucky,  and 
Evansville,  Indiana  and  other  westernpoinU 
to    Columbus,    Georgia,    via  Louisville  ft 

*SeeBe  Opelika  Board  of  Trade,  anU.  81L 
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Korthem  RaUrotd  and  Western  Railroad  via 
Opelika  and  over  the  Columbus  &  Western 
Railroad  (Oi>elika  being  twenty-nine  miles 
nearer  shipping  point  Uian  Columbus),  the 
rates  are  as  follows,  in  favor  of  Columbus  and 
to  the  ruin  of  Opelika: — 

Class  128456ABCDEHF 
28  18  16  14  12  10   8     8    8    6   12  28  14 
in  favor  of  Montgomery,  against  Opelika: — 
Class 

128456ABCDEHF  special 
S2  18  19  19  15  15   8  15  12  9  14  25  20  10 

By  adding  these  differences  in  favor  of  Co- 
lumbus to  the  locals  of  Columbus  &  Western 
Railroad,  you  will  find  that  Columbus  can  de- 
liver goods  at  the  first  station  beyond  Opelika, 
which  is  Gold  Hill,  on  Columbus  &  Western 
Railroad,  for  less  money  than  Opelika,  Mont- 
gomery can  do  the  same  thing  with  all  the 
stations  on  the  Western  Railroad.  Freight 
from  Chattanooga,  Tennesee,  via  Atlanta  and 
West  Point,  G^rgia,  to  Opelika,  on  grain  is 
88i  cents  per  100  pounds.  To  Montgomery 
•oyer  the  same  roads  via  Opelika  and  sixty-siz 
miles  further,  is  only  12i  cents  per  100  pounds, 
liow  the  same  goods  back  to  Auburn  from 
Montgomery  with  a  rate  of  fifteen  cents  per 
100  pounds,  makes  a  rate  of  27^  cents  to  Au- 
burn. Now  take  Opelika's  rat«  of  28i  cents 
and  add  eight  cents,  the  local  rate  from  Ope- 
lika to  Auburn,  and  you  see  81i  which  maaes 
four  cents  per  100  pounds  against  Opelika  and 
in  favor  of  Montgomery;  and  as  already  stated. 
Auburn  is  only  seven  miles  from  Opelika. 

Cotton,  We  desire  further  to  call  your  at- 
tention to  the  unjust  discriminations  on  cotton. 
It  is  a  fact  that  to  New  Orleans,  Louisiana,  a 
port,  to  which  Opelika  has  no  through  freight 
rate  at  all  on  cotton.  Although  the  Alabama 
State  Commission,  no  longer  than  last  fall,  gave 
it  as  their  opinion,  and  it  is  a  standing  order 
today,  that — "Opelika  was  uniustly  discrimin- 
ated against,"  sUll  the  railroad  authorities  re- 
fuse to  give  the  necessary  relief,  and  have  with- 
drawn all  their  freight  rates  to  New  Orleans 
from  Opelika.  However,  the  facilities  for  the 
handling  of  cotton,  at  Opelika,  are  good  and 
ample.  And  while  both  Columbus  and  Mont- 
gomery compete  with  Opelika,  for  the  cotton 
mbutary  to  Opelika  and  for  which  Opelika  is 
the  natural  market,  and  by  reason  of  Colum- 
bus and  Montgomery  having  these  through 
cheap  rates  to  Uie  ports  and  to  the  East  and 
eastern  mills,  makes  it  extremely  disastrous  to 
Opelika's  cotton  receipts — and  to  her  business 
generally.  When  Opelika  was  enjoying  better 
rat«s,  years  ago,  she  received  and  shippied  26,- 
OOO  to  28,000  barrels  of  cotton  annuallv;  from 
three  to  five  years  since,  about  16,000  barrels; 
In  1885  about  11,500  with  an  extra  crop  in  1886, 
about  15,000  barrels,— but  still  the  territory 
tributary  to  Opelika  continues  to  make  mare 
and  mare  cotton  every  year. 

Now  to  show  some  of  Opelika's  disadvantages : 
Opelika  is  nearer  Savannah,  Qeorgia,  ux9n 
Montgomery,  Alabama. — but  Opelika  lias  a  rate 
of  fifty-two  cents  per  100  pounds,  while  Mont- 

Somery  and  Columbus  enjoy  a  rate  of  forty- 
ve  cents  per  100  pounds.  And  each  place 
has  only  one  line  of  railroad  (the  Central)  to 
Savannah,  G^rgia.  Again;  Opelika  has  no 
through  freight  rate  to  New  Orleans,  while 

LfTBB  S. 


Montgomery  has  a  rate  of  forty-five  cents  per 
100  pounds  to  New  Orleans.  We  claim  that 
situated  as  we  are,  on  the  Columbus  &  West- 
ern Railroad  and  Western  Railroad,  gives 
Opelika  outlets  to  all  points  north,  east,  south 
and  west.  The  course,  however,  pursued  bv 
the  Railroads  are  to  circumscribe  Opelika  s 
territory  to  within  a  radius  of  three  miles, 
which,  beyond  question,  cripples '  Opelika, 
drives  away  her  business  and  carries  it  to  oth- 
er and  distant  points;  besides  forcing  the  cot- 
ton over  their  lines  of  railroads  by  not  giving 
through  freight  rates  to  other  and  all  ports 
alike. 

In  support  of  this  petition,  we  especially  call 
your  attention  to  the  evidence  cutdueed  before 
your  honorable  body  in  Atlanta  on  April  28,* 
all  of  which  you  liave  an  JUe.  And  mare  m- 
peddUy^  do  we  call  your  attention  to  the  ad- 
missions as  made  by  General  E.  P.  Alexander, 
President  of  the  Central  System,  f 

And  we^our  humble  petitioners,  therefore 
pray  that  Your  Honors  relieve  us  of  this  unjust 
discrimination  as  practiced  by  the  Columbus 
&  Western  R  R.  Co.  and  Western  Railway. 
R^pectf ully  Submitted, 

W.  O.  Harwell,  1 

H.  B.  T.  Montgomery,  V  Trans.  Com. 

J.  W.  Ponder  ) 

The  State  of  Alabama, ) 
Lee  County,  \  m 

Opelika.  Ala.  ) 

Before  me,  C.  T.  Hodges,  J.  P.,  personally 
appeared  W.  O.  Harwell,  H.  B.  T.  Montgom- 
ery and  J.  W.  Ponder,  who  being  duly  sworn, 
depose  and  say  that  the  foregoing  petition 
and  statements  are  correct,  to  the  best  of  tlieir 
knowledge,  information  and  belief. 

Subscnbed  and  sworn  to  this  the  2d  day  July, 
1887.  W.  O.  Harwell 

H.  B.  T.  Montgomery 
J.  W.  Ponder. 

Answbb  of  Columbus  &  Wbbtsbn  R.  Co. 

(FUed  August  18,  1887.) 

Office  of  President 
Central  Railroad  and  Banking  Co.  of  Georgia. 

£.  P.  Alexander,  President. 

Savannah,  CkL,  July  22,  1887. 

To   the  honorable   Interstate   Commision, 
Washington,  D.  C. 
Gientlemen: 

As  President  of  the  Columbus  &  Western 
Railway,  I  acknowledge  receipt  of  copy  of  the 
petition  filed  against  this  Company  embracing 
charges  made  by  Harwell  and  others  of  Ope- 
lika. Alabama. 

Representing  Opelika.  these  gentlemen  claim 
that  there  is  unjust  discrindnation  in  freight 
rates  to  that  point. 

Briefly  stated,  the  case  is  this:  Montgomery 
situated  on  the  Alal>ama  River,  and  Colum- 
bus situated  upon  the  Chattahoochee  River, 
have  lower  rates  than  Opelika.  The  reason  is 
very  plain:  the  railroads  there  have  water  com- 
petition, and  are  compelled  to  meet  it.  The 
rates  to  Opelika  are  made  bv  adding  to  the 
rates  from  Montgomery  or  Columbus,  a  line  of 
rates  which  we  call  the  "Ball  arbitraries," 
as  they  were  suggested  by  Colonel  Ball,  one  of 

*See  ante,  lii]       tSee  ante,  iST" 
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the  State  Railway  Commissioners  of  Alabama. 
They  are  less  than  the  local  rates  which  gener- 
ally prevail  on  the  railroads  in  that  State. 

Opelika  wishes  them  still  farther  reduced. 
I  am  prepared  to  say  that  I  am  not  unwilling 
to  reduce  them  so  far  as  Opelika  is  concemeo. 
If  I  may  be  allowed  to  reduce  them  to  Opelika, 
without  making  the  reduction  general  to  all 
other  stations  upon  the  line  of  the  Columbus  & 
Western  Road. 

This  Railroad  has  a  bonded  debt  which  does 
not  represient  over  one  half  of  the  actual  cost 
of  building  it.  Last  year  it  fell  short  about 
$16,000  of  paying  the  interest  upon  its  bonds. 
It  has  very  little  through  business,  and  that 
only  over  twenty-nine  miles  of  its  leneth.  It 
cannot,  therefore,  be  claimed  that  the  Koad  is 
making  exorbitant  profits,  and,  therefore,  I 
do  not  think  we  can  be  asked  to  reduce  its  av- 
erage charges.  Yet,  as  above  stated,  I  am  will- 
ing to  reduce  the  Opelika  rate  alone  if  the  In- 
terstate Commission  thinks  I  can  do  so  with- 
out violating  section  4  of  the  Law,  or  will  give 
me  Uie  permission  to  do  so  without  reducing 
to  other  points,  which  that  section  confers  upon 
them  the  power  to  do. 

Very  Respectfully, 

E.  P.  Alexander,  Pres. 

Personally  appeared  £.  P.  Alexander,  Pres., 
who  swears  that  the  above  statement  is  true  to 
the  beet  of  his  knowledge  and  belief. 

Wm.  "W.  Rogers. 

[Seal]     Notary  Public,  Chatham,  C.  Ga. 

Answer  OF  Western  Railway  of  Alabama. 

(FUed  July  26,  1887J 

Atlanta  &  West  Point  Railroad, 

The  Western  Railway  of  Alabama,  and 

The  Cincinnati,  Selma  &  Mobile  Railway. 

Montgomery,  Ala.  July  28, 1887. 
Cecil  Gabbett, 

Qenerid  Manager. 

To  the  Interstate  Coomierce  Commission, 
Washington,  D.  C. 
Mr.  Chfurman,  and  Gentlemen: 

In  compliance  with  the  summons  received 
from  your  honorable  body,  dated  July  8,  to  an- 
swer the  petition  filed  against  Uie  Western 
Railway  of  Alabama,  embracing  the  charges 
made  by  W.  O.  Harwell  and  others  of  Opelika, 
Alabama,  I  herein  respectfully  furnish  you 
with  a  brief  statement  of  the  facts  in  the  case 
under  consideration  showing  why  said  petition, 
in  our  Opinion,  should  not  be  granted. 

Montgomery,  Alabama,  is  situated  on  the 
Alabama  River,  sixty-six  miles  west  of  Opelika 
and  is  the  terminus  of  the  following  railroads: 
South  &  North  Division  of  the  Louisville  A 
Nashville  Railroad,  Mobile  &  Montgomery 
Division  L.  A  N.  R.  R.,  Montgomery  & 
Eufaula  Railway,  Montgomery  &  Florida  Kail- 
way,  and  the  Western  Railway  of  Alabama, 
which  reaches  from  Selma,  Alabama,  to  West 
Point,  Georgia,  passing  throueh  Montgomery, 
therebv  constituting  it  a  railroad  center  of 
great  importance,  and  a  direct  competitive 
point;  which  city  is  in  direct  competition  with 
long  competing  lines,  reaching  either  by  rail 
or  water  to  the  best  inarkets  of  the  world. 

Mobile  has  direct  ocean  rates,  and  a  line  of 
steamboats  on  the  Alabama  River  to  Montgom- 
ery, which  traverse  the  Alabama  lUver  during 


the  entire  year.    The  rates  to  Moblie  are  regn- 
lated  by  the  ocean  rates.    The  rates  to  Mont- 

fomery  are  therefore  under  the  same  category, 
'he  rates  from  the  West  to  Montgomery  are 
also  vitally  affected  by  its  water  transportation 
route  via  the  Mississippi  River,  New  Orleans^ 
Mobile,  and  thence  to  MonU^omery. 

The  City  of  Columbus,  (Borgia,  is  situated 
on  the  Chattahoochee  River,  and  is  a  place  of 
about  18,000  inhabitants,  and  has  many  manu- 
factories, and  is  also  the  market  for  a  large 
section  of  country  both  in  Alabama  and  Geor- 
gia.   The  Chattahoochee  River  is  navigable 
practically  during  the  entire  year,  and  Isa  for- 
midable competitor  of  the  railroad  lines  for  ttie 
freight  business  of  that  city.    Statistics  will 
show  that  during  the  years  1870,  1880, 1883. 
and  1884,  boats  run  without  interruption  the 
entire  year  as  far  up  as  Columbus;  also  in  1881 
navigation  was  only  interrupted  from  August 
17,  to  August  28,  nine  days;  also  in  1888  the 
only  period  of  interference  was  from  Septem- 
ber 5,  to  October  6.    The  United  States  mail 
is  carried  regularly  by  the  steamboats  on  the 
river.    The  water  competition  on  western  prod- 
ucts to  Columbus  by  steamboats  on  that  river 
has  practically  ceased  during  the  past  three  or 
four  years,  owing  to  the  reduction  of  rates  by 
the  rail  lines  to  that  point  from  the  West;  but 
should  the  rates  be  raised  from  the  West  to 
Columbus,   competition   would  again  ensue 
similar  to  what  it  was  prior  to  Iwl.    From 
1865  to  1869,  nearly  all  the  western  business 
was  taken  by  the  boats  on  the  Chattahoochee 
River.    Upwards  of  twentv-seven  boats  have 
plied  the  Chattahoochee  River  at  one  time. 
As   a  further   evidence   of   the   importance 
of  the  Chattohoochee  River  as  a  navigable 
river,    I   would   say  that  in   the  year  1888 
the  boats  delivered  20,000  bales   of  cotton 
in  Columbus,  and  a  few  vears  prior  to  that 
date   Appalachioola,    Florida,    received    up- 
wards of  160,000  bales  of  cotton. 

Columbus  is  also  the  terminus  of  the  follow- 
ing railroads:  Columbus  &  Western  Railway, 
Southwestern  Railroad  of  Georgia  (Central  ft. 
R.),  Mobile  &  Girard  Railroad,  and  Columbus 
&  Rome  Railway. 

The  above  information  I  furnish  you  for  the 
purpose  of  advising  you  of  the  modes  of  tran** 
portation  at  Montgomery  and  Columbus. 

Opelika,  Alabama,  is  a  town  of  about  3,000 
inhabitants,  having  no  navigable  water  course 
in  its  vicinity,  and  dependent  entirely  upon  its 
railroads  for  freight  transportation.  It  is  the 
terminus  of  the  JSast  Alabama  A  Cincinnati 
Railroad,  a  line  twenty-two  miles  lon^,  and  is 
located  at  the  junction  of  the  Columbus  A 
Western  Railroad  and  the  Western  Railway  of 
Alabama,  twenty-two  miles  from  West  Point» 
Georgia,  sixty-six  miles  from  Montgomery, 
Alabama,  and  twenty-nine  miles  from  Colum* 
bus,  Georgia.  It  has  no  manufacturing  inter- 
ests of  anv  importance.  Opelika  has  always 
been,  until  the  year  1884,  considered  sUlctJv 
a  local  station  on  the  line  of  the  Western  Rail- 
way of  Alabama,  and  the  rates  to  it  were  made 
upon  the  customary  plan  throughout  the  South, 
based  upon  the  lowest  combination  of  through 
and  load  rates.  Samples  can  be  found  all 
throughout  the  South  similar  to  that  of  Opeli- 
ka, where  rival  roads  have  not  reduced  the 
rates  to  an  undesirable  figure;  none  of  such 


iiBtlaiu  In  tbe  State  the  eame,  which  would 
deetroy  the  rBllrmd  propertv  In  this  Slate, 

Now,  ae  to  Opelika  and  allBucb  points  where 
the  action  of  antagoaiaLic  or  rival  railroads  does 
not  cut  the  rates  of  freight  to  ud remunerative 
figures,  how  much  bualuess  can  they  expect  lo 
doatoliier  railroad  Btationa  beyond  them!  The 
busineaa  to  all  stations  may  be  divided  Into 
three  classes:  sales  to  local  towns,  wagons,  and 
Other  nllroad  slattons.  The  bualnesa  that  Ope- 
llka  complains  of  not  being  able  to  control  is 
Uiat  of  Auburn,  Toungsboro,  and  other  towns 
In  their  Ticialty  similarly  stiualed.  Can  the 
rates  of  freight  be  flied  to  make  It  to  the  in- 
terest of  the  merchants  of  those  points  to  trade 
with  Opellka!  Merchants  at  those  points  have 
credit  and  equal  intelligence,  and  can  buy 
goods  from  first  hands  upon  Just  as  good  terms 
u  the  merchants  of  Opellka,  without  paying 
tribute  to  the  middleman,  b  this  not  the  rea- 
son that  one  town  on  «  railroad  does  not  sell 
goods  to  another  town  a  few  miles  off  also  sit- 
uated on  a  railroad?  Can  Opelika  reasonably 
eipect  to  do  more  than  a  local  town  under 


kind  of  trade;  If  so,  it'was  before  the  mer- 
chants of  smaller  places  had  established  their 
credit,  or  the  present  syatem  of  through  bills 
of  lading  was  adopted  and  used  through  the 
banks  as  they  are  now  In  western  markets.  In 
the  year  1884  the  subject  of  discrimitialloa 

Salnst  Opellka  in  favor  of  Columbus  and 
ontgomerf  on  western  products  was  referred 
to  the  Alalukma  Stale  Commission,  and  after 
the  matter  had  been  thoroughly  Inveatlgaled 
and  discussed,  it  was  agreed  upon  to  make 
I  In  favor  of  Opellka,  which 
arbitrary  being  added  to  the 
on  western  products.  (Arbi- 
kte  that  Is  never  higher  than  a 
local  rate  and  sometimes  less,  and  when  used 
stands  In,  lieu  of  a  local  rate  or  part  of  a  pro-- 
rate.}  In  this  case  the  arbitrary  amounted  a» 
you  will  see  hy  reference  to  the  figures  below, 
to  only  about  00  per  cent  of  the  local  rate 
previously  charged,  thereby  making  a  consid- 
erable reduction  in  the  through  rates  from  the' 
West  to  Opelika, apparently  satisfactory  to  Ope- 
lika merchants  denling  In  western  products. 


resulted  In  ai 
Columbus  rati 
trary  means  a 


Tbe  local  rates  sanctioned  by  the  Alab<una  State  Commission  between  Hontgomerr  and  Opelika 
BOW  In  operation  are  as  follows:  198    4_SeABC'bB     HF' 

Looal  rates  from  Columbui  to  Opdlk«... 


SO  48  80  W  2S  19  19  aO  IS    16  87  80  G 
3      8     46     6AB0DEHF0 
S9    03    SO    87  31  16  10  17  20  10  1ft  ZQ  40    07 
Kow  the  rates  from  the  West,  aay  Clncinnall  to  Opellka,  are  made  as  follows: 

CindDnaU  to  Columbus 117  103    91    76  68  63  83  40  SO  81  04    63 

Arbitxary 88    18    16    14  18  10    8    8    8    6  13    14    2* 

dDdnoatl  to  Opellka 100  130  107  90  70  63  40  48  48  87  66    63 

Ral«a  from  ancinnatl  to  Gold  Hill: 

CinclnnaU  to  Columbus 117  103    01  76  63  53  40  80  8104  63 

Local  CoL  to  Gold  Hill 63    68    48  80  33  17  17  18  23  10  33    40 


Tol«l  lo  Gold  HUl 179  166  184  106  86  69  49  08  07  46  7«  103 

Rates  from  Cincinnati  to  Youngfboro: 

dndnnati  to  Columbus 117  103    91    76  68  03  83  40  80  8104    «3 

Local  Columbua  to  Youngiboro OB    03    86    27  31  1«  16  17  30  16  19    40' 

Total  to  Yoongiboro -  176  154  180  lOS  84  68  48  67  60  46  73  108 

Rate*  from  Cincinnati  to  Anburn: 

Cincinnati  to  Hoot^mery 108  102    88    71  69  47  83  S8  83  38  52    66 

Local  Montgomery  to  Auburn 47    41    87    37  34  18  18  19  18  10  35    38 


Total  to  Auburn 166  148  136 

Bates  from  Cincinnati  to  Cusseta: 

CtncinnaUtoUontgomery 108  109    88    71  69  47  83  S8 

Local  Montgomery  to  Cusseta 08    40    40    80263030  38 


60  50  08  60  4877    94 


Total  to  CiMsela 161147  138  10184  67  02  55  03  44  80    95 


These  flgures  show  that  there  Is  In  reality 
more  ground  for  complaint  against  the  rall- 
itMuls  for  discrlmlDAtlng  In  favor  of  Opelika 
aeainst  Auburn.  Cusseta,  Youngsboro,  and 
^Id  Hill,  than  there  Is  for  Opellka  to  com- 
plmln  ot  discrimination  In  favor  of  Montgom- 
ery and  Columbus.  Tbe  circumstances  and 
conditions  which  cause  the  diSerence  in  rales 
between  Opelika  and  the  Cities  of  MonWomery 
and  Columbus  are  more  potent  and  forcible 
than  any  wbichcan  beshown  in  favor  of  Ope- 
llka as  agi^nst  Its  oelgboring  towna. 


As  to  the  charge  that  no  through  bills  of 
lading  are  beins  Issued  by  this  Road  from  Ope 
Ilka  to  New  Orleans,  Louisiana,  we  would 
say  that  Ihey  were  Issued  on  the  same  basis 
that  freights  between  Opellka  and  other  places^ 
were  charged,  until  a  promise  of  rebatea  of 
secret  rates  to  some  of  the  merchants  of  ODeti' 


HxoK  A  Pbtsib  t.  East  Tehh..  Va.  A  Qa.  R  Co. 


^ 


afonMld  gorge  for  two  miles,  to  the  mine 
worked  b;  your  peUUonen.  TIiIb  extension 
cooaequentlj  brought  auch  last  mentioned  mine 
into  direct  coropeutloD  witb  tlie  mines  of  tbe 
Coal  Creek  Ulnlng  AMauufacturiiigConipBD; 
aforesUd.  The  lAid  Coal  Creek  4New  River 
Railroad  Companr  baa  never  owned  rolling 
stock  of  any  kintf.  For  tbe  operation  of  its 
rokd  it  baa  depended  upon  the  Knoxville  & 
Ohio  Railroad  Company,  and  the  latter  has 
alwajB  controlled,  managed  aod  operated  such 
Toad.  In  Ihe  course  of  such  operation,  the  last 
named  Companj,  up  to  the  15lh  day  of  April, 
1887,  as  will  hereafter  be  abown,  furnished  all 
tbe  cars  and  trains  used  npon  such  road,  and 
delivered  the  same  at  and  to  all  tbe  mines 
along  the  line  thereof,  without  Improper  dis- 
crlmlnattoD.  and  then,  after  these  had  been 
loaded,  ag^  duly  received  and  transported 

Petitioners  further  show  that  coal  shipped 
from  their  said  mines  to  the  State  of  North 
Carolina  &n\  soee  over  said  Coal  Creek  &  New 
Kvei  Railroad;  then  over  the  swlteh  or  branch 
connecting  said  last  mentioned  road  with  the 
EnoxTllle  &  Ohio  Rutroad  proper;  then  over 
said  EnoivUle  i&OhioRoadtoKDOX*i11e;  then 
over  tbe  Virginia  Division  of  the  East  Tennea- 
aee,  Virginia  ft  Qeorgia  Railroad  to  Horrta- 
town,  Tennessee;  then  over  the  North  Carolina 
BMslon  of  said  Bast  Tenneeaee,  Virginia  & 
Georgia  Railroad  to  the  North  Carolina  state 
line  at  Paint  Rock;  then  over  tbe  Western 
North  Carolina  Division  of  the  Richmond  and 
Danville  syBtem,  owned  by  the  Rlchmoud  ft 
DanvUle  Railroad  Company;  then  over  the 
North  Carolina  Division  of  said  Richmond  ft 
Daarllle  Railroad,  and  over  other  divisions  of 
the  same  system,  to  the  customers  of  petition- 
ers. It  has  been,  and  Is  now,  the  Invariable 
custom  of  said  East  Tennessee,  Virginia  & 
<jeorgla  Railway  Company  to  receive  coal  for 
sliipmenl  at  tbe  mines  in  said  coal  field  and 
give  a  through  blU  of  lading  for  the  same  from 
Uie  mines  to  the  point  of  destination  In  the 
State  of  North  Carolina,  as  one  continuous 
haul. 

Petitioners  further  show  and  charKe  that  said 
Coal  Creek  &  New  River  Railroad  ia  managed 
and  controlled  by  said  Knoxville  ft  Ohio  lUil- 
road  Company;  that  said  Knoivllle  &  Ohio 
Railroad  u  controlled  and  managed  by  tbe 
East  Tennessee,  Virginia  ft  Oeorgia  Railway 
Company;  that  the  North  CarolliiB  DlTision 
and  Virginia  Division  of  tbe  East  Tennessee, 
Virginia  and  Georgiasystem  are  con  I  rolled  and 
managed  by  said  East  Tennessee.  Virginia  ft 
Oeorgla  Railway  Company;  thut  the  North 
Carolina  roads  herein before'meDtioned  are  con- 
trolled and  managed  by  said  Richmond  ft  Dan- 
ville Railroad  Company  ;  and  that  both  said 
East  Tennessee.  Virginia  ft  Qeorgia  Railway 
system,  and  said  Richmond  ft  Danville  Rail 
road  system  are  managed  and  controlled  by 
theRi(^mond  ft  West  Point  Terminal  Railway 
-A  Warehouse  Company;  solt  is  that  theentire 
line  of  railroad  from  petitioners'  mines  to  their 
customers  In  North  Carolina  Is  ander  one  gen- 
eral management. 

One  E  R.  Chapman,  of  the  City  of  New 
York,  Is  acting  as  and  claiming  to  be  President 
of  aald  Coa)  Creek  ft  New  River  Railroad 
Company;  E.  J.  Sanford,  of  Knoxville,  Ten- 


nessee, is  President  of  said  Enoxvllle  ft  Ohio 
Railroad  Company;  Samuel  Thoinas,  of  the 
City  of  14ew  York  Is  President  of  said  Bast 
Tenoeeeee,  Virginia  &  Qeorgia  Railway  Com- 
pany; and  Alfred  Sully,  of  said  City  of  New 
York,  Is  President  of  tbe  said  Richmond  ft 
Danville  Railroad  Company,  and  also  of  said 
Richmond  ft  West  Point  I^rmtnal  Railway  ft 
Warehouse  Company. 
Prior  to  April  14,  ltl87,  aald  E.  R.  Chapman, 


City  of  New  York,  who  were  then  officers  or 
directors  In  said  Bast  Tennessee,  Virginia  A 
Qeorgia  Railway  Company,  and  said  Knoxville 
ft  Ohio  Railroad  Company,  and  others  who 
were  their  friends,  purchased  from  the  then 
owners  almost  tbe  entire  stock  of  said  Coal 
Creek  HlniDgftMaDutacturlog Company;  and 
thereupon  said  purchasers  openly  avuwed  tbeb 
purpose  to  crush  out  all  competitors  of  said 
Company  and  its  lessees  In  the  business  ot 
mining  coal  In  said  coal  field.  Accordingly, 
orders  were  issued  by  the  superintendent  of 
said  East  Tennessee,  Virginia  ft  Georgia  Rail- 
way Company  to  its  agent  at  Coal  Creek  not 
under  any  circumstances  to  furnish  any  cars  to 
petitioners,  or  to  allow  petitioners  to  ship  any 
coal  over  said  ralltoad;  butsaid  Company  con- 
tinued and  now  continues  to  control,  manage, 
operate  and  use  said  Coal  Creek  &  New  River 
Etailroad  and  run  its  oars  and  engines  over  the 
same,  and  to  furnish  and  deliver  coal  cars  to 
Ihe  lessees  ot  said  Coal  Creek  Hinlngft  Manu- 
facturing Company,  who  are  operating  upon 
the  line  of  said  road,  and  upon  the  line  of  the 
road  running  up  tbe  southfork  ot  Coal  Creek. 
Petitioners  have  applied  to  the  agent  and  offi- 
cers of  saldRallroaa  Companies  at  Coal  Creek, 
Knoivllte,  Ashevllje,  North  Carolina,  Rich- 
mond,  Virginia,  Washington,  D.C.,  and  New 
York,  for  relief  against  tbis  uujust,  oppressive 
and  outrageous  disc  rim  I  nation  against  them 
and  tbeir  business,  but  have  been  unable  to 
get  a  single  car,  or  remove  or  ship  a  pound  of 
coal,  since  April  14,  1S9T,  although  the  cars 
and  trains  of  said  Railroad  Company  are  on 
said  Coal  Creek  ft  New  River  Railroad  every 
day  and  within  a  few  yards  of  petitioners' 

Petitioners  charge  that  this  Iniquitous  action 
of  Ihe  Companies  named  as  defendants  In  the 
caption  of  this  peiUion  was  (»used  by  their 
said  officers  for  the  purpose  and  with  tbe  In- 
tent to  give  an  UDreasonaole  and  undue  prefer- 
ence to  the  lessees  of  tbe  said  Coal  Creek  Min- 
ing ft  Hanufacturlag  Company,  which  !■ 
owned  and  controlled  by  said  olScers  and  their 
friends,  and  for  the  purpose  and  with  the  in- 
tent ot  crushing  out  petitioners  as  competitors, 
and  destroying  their  business;  all  of  which  is 
In  violatioD  ot  section  8  of  the  Interstate  Com- 
merce Bill. 

Petitioners  now  have  orders  from  customers 
in  tbe  State  of  North  Carolina  for  many  thou- 
sand tons  of  coal,  which  were  received  since 
April  14,  1887,  and  which  petitioners  cannot 
fill,  because  of  tbe  failure  and  refusal  ot  said 
Railroad  Companies  to  furnish  cars.  At  the 
same  time,  Ihe  lessees  of  said  Coal  Creek  Min- 
ing ft  Manufacturing  Company  aredailv  ship- 
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furnished,  delivered  and  moved  by  said  Rail- 
road Companies. 

Petitioners,  by  said  iniquitous  and  oppress- 
ive action,  have  been  damaged  not  less  than 
$25,000  already,  and  are  sustaining  further 
grievous  loss  and  damage  every  &y  while 
such  action  is  persisted  in. 

Petitioners  pray  that  the  Railroad  Companies 
named  in  the  caption  be  cited  to  appear  and 
answer  this  petition,  according  to  the  practice 
of  the  Commission,  and  that  the  grievances 
hereinbefore  set  forth  be  investigate,  and  on 
final  hearing  that  petitioners  be  awarded  such 
damages  as  shall  be  just  and  proper,  and  that 
such  orders  be  made,  and  such  proceedings  be 
had  as  shall  fully  protect  petitioners. 

Heck  &  Petree,  Coal  Creek,  Anderson 
County,  Tennessee. 


Webb  &  McClung,  )  .  * f«^«^«, 

8.  P.  Phillips. '^f^"<^^^^y*'- 


State  of  Tennessee,  ) 
County  of  Knox.    ) 

Personally  appeared  before  me,H.  H.  Taylor, 
United  States  Circuit  Court  Clerk  for  the  East- 
em  District  of  Tennessee,  John  D.  Heck,  who 
being  duly  sworn,  deposed  and  said  that  the 
statements  made  in  the  foregoing  petition  are 
true,  according  to  the  best  of  his  knowledge, 
information  and  belief. 

John  D.  Heck. 

Subscribed  and  sworn  to  before  me,  this  the 
80th  day  of  August,  1887. 
[Seal]  H.  H.  Taylor.  Clerk. 


PROCEEDINGS  AT  RUTLAND,  VT. 
BOSTON  &  ALBANY  R.  R  CO. 

V. 

BOSTON  &  LOWELL  R.  R.  CO.  et  al* 

(Two  Cases,  Nos.  14  and  15.) 

VERMONT    STATE    GRANGE   OF    PA- 
TRONS  OP  HUSBANDRYt 

V. 

BOSTON  &  LOWELL  R  R  CO.  et  al, 

(No.  08.) 

THE  Interstate  Commerce  Commisssion,  all 
the  members  being  present,  commenced  a 
duly  appointed  hearing,  at  the  United  States 
Court  House,  in  Rutland,  Vermont,  on  the 
morning  of  Thursday,  September  1,  1887. 

The  proceedings  were  as  follows: 

Chairman  Cooley*  We  have  come  here  to- 
day to  hear  certain  causes  of  complaint  in  this 
part  of  the  country,  embodied  in  the  complaint 
made  by  the  Boston  &  Albany  R.  R  Co. 
against  the  Boston  &  Lowell  R  R  Co.,  and 
otner  defendants,  and  also  in  the  complaint 
made  by  the  State  Granj^e  of  Vermont  against 
certain  railroad  companies. 

As  our  secretary  is  not  in  attendance,  the 
Commission  will  apnoint  Edmund  H.  Smith, 
Esq.,  of  Rochester,  N.  T.,  acting  secretary  for 
the  session. 

We  are  now  ready  to  proceed. 

The  pleadings  having  been  read  by  respect- 

*6ee  pleadlnffs,  ante,  400. 

tSee  intervening  complaint,  ante,  408. 


ive  counsel — at  the  suggestion  of  the  chair 
man,  the  following  appearances  were  noted: 

For  the  Boston  &  Albany  R.  R  Co,— Bon, 
Samuel  Hoar. 

For  the  Vermont  State  Grange,— !/«««. 
Haskins  A  Stoddard»  and  Ban,  George 
F.  Edmunds* 

For  the  Boston  &  Lowell  R  R.  Co.— 
Messrs,  Almon  A.  Strout  and  W.  H.  CooU 
idffe. 

For  the  Central  Vermont  R  R  Co.,  and  its 
roads  in  the  line  complained  of, — Hon.  B*  F» 
Fifield»  and  Mr.  C.  A.  Prouty. 

For  the  Northern  R  R.  Co.— ^<?n.  W.  L* 
Foster. 

For  the  Concord  R.  R  Co. —Superintendent 
H.  E.  Chamberlin. 

Mr,  Fifleld.  I  desire  to  call  the  attention 
of  the  Commissioners  to  a  sinele  matter  in  the 
petition  of  the  State  Grange.  The  original  pe- 
tition of  the  Boston  &  Albany  R  R.  Co.  is  in 
respect  to  west  bound  traffic  only;  the  Ver- 
mont State  Grange  come  in  by  intervention 
and  claim  on  east  as  well  as  west  bound  traffic; 
I  respectfully  submit  they  should  be  limited  to 
the  scope  of  the  original  petition. 

Mr.  Edmunds.  Why  can't  we  be  heard 
on  east  bound,  too? 

Mr.  Fifleld.  Because  in  this  case  you  are 
limited  by  the  original  petition  to  west  bound 
freight. 

Mr.  Edmunds.  We  do  not  want  to  be  heard 
on  that  point  on  our  side. 

Chairman  Cooley.  We  do  not  see  any  ob> 
lection  to  hearing  them  on  the  matter  oi  east 
bound  freight,  as  well  as  west. 

Mr.  Hoar.  I  have  been  asked  by  Mr.  Strout 
to  state  to  the  Commission  the  ground  upon 
which  we  ask  to  have  the  Grand  Ttunk  R.  Co. 
a  party  to  the  all  rail  case,  inasmuch  as  the 
Grand  Trunk  R.  Co.  is  not  a  railroad  over 
which  traffic  is  taken  from  Boston  to  St.  Al- 
bans, Vermont,  which  is  an  intermediate  point 
between  both  Boston  and  Detroit,  and  Boston 
and  Montreal  in  relation  to  which  we  complain. 
We  have  set  out  in  the  petition,  and  it  is  sub- 
stantiallv  admitted  in  the  answer,  Uiat  the 
Grand  Trunk  R.  Co.  participates  in  the  rates 
which  are  charged  for  the  longer  haul,  and.  with 
the  other  railroads,  makes  that  rate,  and  we 
supposed  they  were  proper  parties  having  an 
interest  in  the  sublect  matter  here,  and  were 
proper  parties  to  be  heard  before  this  Com- 
mission, and  so  we  Joined  them  in  our  pe- 
tition. If  the  petition  is  maintained  and  an 
order  is  made  in  the  premises  by  this  Commis- 
sion, it  will  be  binding  upon  all  the  parties  to 
the  record;  that  is  the  proposition. 

Mr.  Strout.  The  answer  of  the  Orand 
Trunk  R.  Co.,  specifically  denies  that  that  road 
does  participate  in  making  the  rate  on  freight 
by  the  National  Despatch  Line. 

John  Porteous.  called  by  the  complain- 
ants, sworn:  testified  as  follows: 

By  Mr,  Hoar: 

Q.  Your  name  is  John  PorteousT 

A.  It  is. 

Q.  What  is  your  position  in  relation  to  the 
Central  Vermont  Railroad  Company? 

A.  General  Manager  of  Uie  through  freight 
department. 

Q.  What  is  your  position  in  relation  to  the 
National  Despatch  Line? 


case,  who  receives  the  freight  monej  from  the 
couslgneeT 

A.,  The  %geat  of  the  iteftinera  at  the  deiHoA- 
tion  point. 

Q.  Is  %aj  p&n  of  the  money  received  from 
that  freight  paid  to  the  National  Despatch 
Llnet 

A.  Of  the  lakeandrall  money  doyoumeaut 

Q.  Of  the  money  pafd  to  the  terminal  road, 
hai  it  any  part  of  that  freight  cb&igel 

A.  Are  tou  apeaking  ot  all  railT 

Q.   Well,  take  the  all  rail? 

A.  There  Is  bo  much  paid  for  car  aerrice. 

Q.  So  much  paid  for  milage  on  car  eerrlcel 

q!  WbatelaeT 

A.  Expenee  of  working  the  line. 

Q.  How  is  that  based? 

A.  I  don't  know;  I  presume  on  an  agreed 
divialon. 

Q.  Od  lonnagel 

A.  On  dlTlaion  of  the  rate.  - 

Q.  Hy  question  ia,  How  are  the  ezpenaeaof 
the  National  Deepatch  Line  paid  by  these  vari- 
ous roadt? 

A.  On  agreed  divldon. 

Ohairman  Cool«r>  Have  not  yon  the  ar- 
nngement  of  the  organization  with  you? 

A.  It  is  not  Id  writing, 

Jfr.  Stront,     There  is  do  written  contract. 

By  Mr.  Edmnndat 

Q.  Is  there  no  correspondence  about  Itt 

A.  I  have  not  any. 

Q.  Is  there  anyt 
ImsB  a. 


em  R  B.  Co. 

Q.  Doyou  heveanytbiogto  do  withltyour- 
wlt! 

A.  I  am  cmuulted  ahout  It. 

Q.  Who  diss  the  rate)  frotn  Boeton  to 
Ogaensburgh? 

A.  Hr,  Frank  Owen,  of  the  Ofrdensborph  & 
Lake  Champlain  B.  B.  Co..  and  thoae  other 
partlee  named. 

Q.  Not  Mr.  Chltlenden,  I  suppoae? 

A.  No  air;  Ur.  Frank  Owen,  except  Hr. 
Ohitlenden. 

Q.  And  you  are  consulted  on  the  making  of 
thoae  rates,  toot 

A.  Tea  sir. 

Q.  Who  is  the  perion  who  reiire»*^t«  the 
Central  Vermont  Co.  in  eatabllihiog  Uie  rate 
to  OgdensbuTghl 

A.  Hr.  Frank  Owen. 

Q.  What  Is  his  position? 

A.  Qeneral  freight  agent 

a  At  Ogdensburght 

A.  Yes  air. 

Q.  He  is  the  freight  agent  for  the  Central 
Vermont  at  OgdensburghT 

A.  Yes  sir. 

Q.  And  it  is  done  on  consultation  with  you? 

A.  Yea  air;  I  have  been  consulted,  but  he  la 
tlie  party  who  makes  the  rate.  I  do  not  take 
any  reeponslblllly  of  the  latce  from  Boston  to 
Ogdenaburgh,  or  Boeton  to  St.  Albani. 

Q.  Who  Qxee  the  through  lake  and  rail  rate 
from  Boston  to  western  poinlal 

A.  Mr.  Frank  Owen. 
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Q.  The  through  rate? 

A.  Yes  sir, 

Q.  I  thought  you  said  you  were  the  general 
manager  of  through  traffic? 

A.  He  is  the  representative  of  the  Central 
Vermont  line  of  steamers. 

Q.  When  you  say  you  are  the  general  man- 
ager of  the  through  traffic  of  the  Central  Ver- 
mont Railroad,  do  you  mean  of  only  the  all 
rail  traffic? 

A.  Well,  and  the  other  on  consultation. 

Q.  And  you  also  manage  the  lake  and  rail? 

A.  No  sir;  Frank  Owen  does. 

Q.  You  do  not  at  all? 

A.  No  sir. 

Q.  Except  consulting  with  him? 

A.  Yes  sir. 

Q.  Is  not  the  Central  Vermont  practically 
the  initial  road  for  west  bound  traffic  out  of 
Boston? 

A.  The  Boston  &  Lowell  is  the  initial  road. 

Q.  I  know  it  is  in  point  of  place;  but  in  point 
of  fact  does  not  the  Central  Vermont  assume 
to  be  the  road  that  fixes  the  rates  on  traffic 
which  is  received  at  Boston  bound  for  the 
West? 

A.  No  more  than  the  Boston  &  Lowell. 

Q.  Did  you  ever  know  the  Boston  &  Lowell 
Road  to  be  represented  at  any  of  the  meetings 
of  the  trunk  lines? 

A.  No  sir. 

Q.  Tlie  Central  Vermont  is  alwavs  the  one, 
is  ii  not? 

A.  The  Central  Vermont  does  not  belong  to 
the  trunk  lines. 

Q.  Is  not  the  Central  Vermont  a  member  of 
the  joint  committee? 

A.  No  sir. 

Q.  Don't  you  know  it  Is,  or  published  as  be- 
ing? 

A.  No  sir;  I  never  saw  It. 

Q.  Did  you  ever  know  of  their  attending 
meetings  of  that  association? 

A.  Yes;  by  invitation. 

Q.  Did  you  ever  know  of  the  BoBton  ^  Lo- 
well R.  R.  Co.  attending  the  meetings? 

A.  I  think  I  have. 

Q.  Are  you  sure  about  that? 

A.  I  am  not  certain;  I  think  I  have;  Mr. 
Turner  can  tell  whether  he  has  or  not;  I  would 
not  swear  to  it. 

By  Mr,  Edmundss 

Q.  I  suppose  the  same  gentlemen  whom  you 
have  named  as  fixing  the  rates  for  western 
bound  freights  do  reciprocally  for  the  same 
line  of  roads,  for  eastern  bound  freights? 

A.  Yes;  the  National  Despatch  Line  does  not 
issue  east  bound  rates;  they  have  not  a  tarifl^; 
I  can  explain  that  to  you. 

Q.  Take  the  route,  for  instance  from  Detroit 
to  Boston? 

A.  Yes  sir;  they  do  that;  but  they  conform 
to  the  rates  made  by  the  east  bound  lines,  but 
they  are  different. 

Q.  Do  the  same  persons  in  authority  arrange 
what  price  shall  be  charged  on  property  going 
west  over  the  same  roads  and  lines? 

A.  On  the  west  bound  I  arrange  the  rates  for 
the  lines;  I  do  not  for  the  lines  east  bound. 

Q.  Who  does? 

A.  The  initial  road;  but  we  conform  to  the 
rat  OS. 

Q.  Then  the  all  rail  line,  the  initial  road 


from  Detroit  would  be  the  Grand  Trunk  Rail- 
way? 

A.  Yes  sir. 

Q.  The  Grand  Trunk  Railway  fixes  the  east- 
ern rate  from  Detroit  to  Boston? 

A.  Yes  sir. 

Q.  And  you  succeeding  personsassenttothatt 

A.  Yes;  and  issue  what  we  call  a  "billing 
list"  such  as  this  (producing  the  same). 

Q.  It  comes  then,  does  it  not,  to  a  practi- 
cal fact  that  all  these  gentlemen  interested 
in  all  these  lines  that  connect  with  each 
other,  from  anv  given  point,  as  Detroit,  final )y 
come  to  an  understanding  as  to  what  rates  shnil 
be  charged  from  point  to  point  both  way8» 
don't  they? 

A.  Yes. 

Q.  Can  you  give  from  any  of  your  papers 
the  eastern  bound  rates  from  Detroit  to  Bos- 
ton, Toronto  to  Boston,  Cleveland  to  Boston, 
by  water  and  the  Central  Vermont  Line,  and  so 
on  and  from  St.  Albans  to  Boston— everything 
west  of  New  Hampshire? 

A.  The  only  tariff  I  have  with  me  is  the 
tariff  from  Detroit,  and  that  is— Detroit  to 
Boston — 

1.  2.  8.  4.  5.  6. 

6^^        m       44i        821       28i       24i. 

Q.  That  is  all  you  have  with  you? 

A.  All  of  those  you  have  mentioned. 

Q.  You  have  no  tariff  here  showing  the  ratea 
from  Toronto  to  Boston  over  the  same  line? 

A.  No  sir. 

Q.  And  none  showing  the  rate? 

A.  Did  you  say  Montreal? 

Q.  Yes;  any  points  west. 

A.  Here  is  Montreal  (producing  the  same). 

Q.  Who  arranges  the  freight  rates  from  Og* 
densburgh  to  Boston? 

A.  Mr.  Frank  Owen,  for  the  line. 

Q.  Who  arranges  the  rates  from  St  Albans 
to  Boston? 

A.  Mr.  Chittenden  and  the  members  of  the 
line. 

Q.  That  covers  all  points  in  the  State  of  Ver- 
mont, from  Boston  that  the  Central  Vermont 
and  its  associations  supply? 

A.  Yes  sir. 

Q.  Have  you  any  of  those  tariffs  with  youT 

A.  No  sir. 

Q.  Can  you  tell,  taking  the  all  rail  line  to 
begin  with,  how  this  money  is  divided  between 
the  Grand  Trunk  Railway,  and  the  Central 
Vermont  and  each  of  the  other  lines — state  first 
the  all  rail  line,  Detroit  to  Boston,  how  the  di- 
vision is  made,  taking  in  each  one  of  the  re- 
spective lines  that  make  it  up,  as  you  have  de- 
scribed them  before? 

A.  The  Grand  Trunk  Railway  geU  64  per 
cent. 

Q.  Of  the  total  money? 

A.  Yes  sir;  from  Detroit  to  Boston. 

Q.  The  next  is  the  Central  Vermont  How 
much  does  that  get? 

A.  My  recollection  is  58  per  cent  of  the  bal- 
ance, and  I  do  not  know  how  the  balance  is  di- 
vided; the  47  per  cent  is  south  of  White^ver 
Junction.  That  is  divided  on  milage  as%  un- 
derstand. 

Q.  That  is  to  say— supposing  there  are  ^00 
earned  on  freight  from  Boston  to  Detroit  % 
this  all  rail  line,  how  much  does  the  Qra^ 
Trunk  Railway  get?  \^ 
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A.  fflz^'four  dollars. 

Q.  HowmuchdoestheCeDtral VermontgetT 

A.  Fifty-three  per  cent  of  |36. 

Q.  How  many  dollars  is  thatT 

A.  Nineteen  Qollan  and  eiffbt  cents. 

Q.  And  what  ia  left  is  divided  between  the 
lower  roads.  That  is,  the  Northetn,  Ooncoid 
uid  the  Boston  •&  LowellT 

A.  Tea  sir. 

Q.  According  to  mllsgeT 

A.  80  I  underslaiid. 
Q.  Supposing  It  were  divided  according  to 
milaee  as  between  tbe  Central  and  the  Grand 
Trunk  Roads,  how  would  that  compare  as  to 
milage  with  the  Bhare  of  the  lower  roadB? 

A.  I  should  think  it  would  compare  about 
the  saine;  I  bave  not  figured  it. 

Q.  Do  you  know  the  distance  by  the  Grand 
Trunk  R.  Co.  from  Detroit  to  wherever  the 
Grand  Trunk  connects  with  the  Central — at 
8t.  Johns,  if  that  is  tbe  point? 

A.  Six  hundred  and  elghty-eighl  miles. 

Q.  How  far  is  it  from  St.  Johns  to  White 
River  JuDctiun,  which  is  tbe  end  of  tbe  Central 
Vermont  at  that  point? 

A.     One  hundred  and  siily-two  miles. 

Q.  How  farts  ItfromWbtteRiverJunctlon 
to  Boston? 

A.  One  hundred  and  fortf -four  mllee. 

Q.  Howfarisltfrom  White  River  Junction 
to  St.  Albans! 

A.  One  hundred  and  twentv-two  miles. 

q.  How  far  is  Burlington  from  Whit*  Mv- 
er  Junction? 

A.  A  little  more  than  a  hundred  miles. 

§.  How  far  Is  It  to  Montreal  by  Portland 
the  Grand  Trunk  Railway — a  good  deal 
further,  is  it  not? 
A.  No  sir;  not  a  great  deal  further — 40S 

6.  It  ia  farther  to  Montreal,  a  good  deal, 
by  Portland  from  Boston? 

A.  Yea;  It  is  further. 

Q.  And  it  la  fuilher  from  Boston  to  Mon- 
treal by  tbe  Passumpsic  and  the  South  eastern 
Railway? 

A.  I  think  not.  I  think  they  are  about  equal 
,  distances. 

Q.  b  not  the  Ceutrai  Vermont  a  little  shorter 
than  any  other  railroad  line  from  Boston  to 
Uontreal,  or  Boston  to  Bt.  Johue  either? 

A.  Boston  to  Montreall 

Q.  Or  St.  Johns? 

A.  I  had  an  idea  it  was  about  die  same  by 
tbe  Passumpsic. 

Q.  "About  tbe  same"  la  not  what  I  am  ask- 
ing you.  but  whether  you  know? 

A.  [  don't  know;  I  had  an  idea  th^  were 
the  same.  I  never  measured. 

Q.  Won't  you  tell  us  as  to  how  the  money 
Is  divided  from  Detroit  to  Boston  by  tbe  Lakes, 
Ogdensburgh,  and  the  Central  Vermont,  and 
these  same  lower  lines,  lake  the  same  $100, 
to  keep  the  equation  even? 

A.  Tbe  steamer  gels  |40— well.  1  don't 
know, — I'll  lake  that  back, — I  don'tknow;  I 
am  not  cert^n. 

Q.  What  do  you  believe  they  gel — you  were 
consulted  about  the  business? 

A.  I  bad  rather  have  Mr.  Owen  testify 
that. 

Q.  But  I  would  rather  have  yon;  tell  1 
what  yon  think  yourself. 

IXTKB  8. 


A.  I  have  no  positive  knowledge  on  tlw 

subject. 

Q.Haveyou  any  general  huslnesB  knowledge, 

'hicb  you  have  acquired  by  your  consultations, 
which  you  have  stated  you  bad  in  making 
these  rates? 

A.  I  have  the  Idea  that  we  got  40  per  cent, 
and  forty  cents  a  ton. 

Q.  Who  got? 

A.  That  the  boats  got  40  per  cent,  and  forty 

Q.  Forty  per  cent  of  tbe  bnndred  dollars? 

A.  Yes  sir. 

Q.  And  forty  cents  a  ton  besides? 

A.  Yes  sir. 

Q.  How  much  would  that  make  out  of  tbr 

yen  hundred  dollars? 

A.  I  can  figure  It. 

Clioirman  Cooley. 

Is  that  on  all  classes  of  freigbtl 

A.  Yes  sir. 

Mt.  Ha»r; 

Is  that  for  dockage? 

A.  Yes  air;  and  In  addition  to  that  there  Is- 
agency  expen  sea. 

Q.  Thehundreddollarslam  speaklngabout 
la  f reiebt  money? 

A.  That  comes  out  of  tbe  |100;  there  fs 
twenty  cents,  I  think,  two  cents  a  hundred, 

□d  two  cents  for  dockage,  making  four  cents 
.  hundred,  to  come  out  before  prorating  on 
tbe  (100;  butldou't  give  those  positively. 

Q.  How  much  of  what  ia  left  of  the  (100 
does  the  Central  Vermont  get  from  Ogdena- 
burgh  to  White  River  Junction? 

A.  I  do  not  carry  the  figures  with  me,  and  X 
cannot  tell;  I  should  have  to  refer. 

Q.  Can't  you  stale  with  substantial  acca- 

A.  I  don't  think  I  could. 

Q.  Can't  you  get  within  tSO  of  it  out  of  » 
given  hundred? 

A.  Yes. 

Q.  Try  it,  and  do  the  best  you  can. 

A.  I  have  stated  that  ihia  matter  of  dlvisioD 
of  rates  Is  left  entirely  to,  and  arranged  by, 
Mr.  Frank  Owen,  of  Ogdensburgh;  and  I  am 
not  very  well  posted  ou  It;  I  have  no  posilivs 
knowledge  of  It. 

Q.  Would  you  be  willing  to  give  tbe  knowl- 
edge you  have — positive  or  general? 

A.  It  might  be  ao  far  out  of  the  way. 

OTuUrmttn  Cooley. 

I  think  it  would  be  well  to  call  It  out  from 
other  witneaaes  who  know  it.  It  it  becomet 
necessary,  you  can  recall  Mr.  Porteous. 

Q.  How  far  Is  it  by  the  steamers  from  De- 
troit to  Ogdensburgh? 

A.  About  400  miles. 

Q.  How  far  is  It  from  Ogdensburgh  to 
Rouse's  Point? 

A.  It  is  142  miles  from  Ogdensburgh  to 
Rouse's  Point.  No—tbat  Is  to  St.  Albans.  It 
ia  118  from  Ogdensburgh  to  Rouse's  Point. 

Q.  That  is  the  dividing  line  between  New 
York  and  Vermont  for  raJlroad  purpoaes? 

A.  Yee. 

Q.  And  from  Rouse's  Point  to  St.  AJbana  la 
bow  much! 

A.  Twenty-four  milea. 

Q.  Now,  tell  us— If  you  can,  a  llltle  more 
about  tbe  composition  of  what  ia  called  the 
National  Despatch  Line.    Did  I  understand 
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^ou  to  say,  in  answer  to  Mr.  Hoar,  that  there 
was  no  agreement  in  writing  on  the  subject? 

A.  None  that  I  have  seen. 

Q.  Did  you  ever  hear  of  any  being  in  ex- 
istence? 

A.  I  never  did. 

Q.  Have  youever  seen  or  heard  of  any  corre- 
spondence on  the  subject  which  would  show 
anything  in  respect  to  the  nature  of  the  rela- 
tions existing  between  these  various  lines  mak- 
ing up  what  is  called  the  National  Despatch 
Line? 

A  Nothing  further  than  through  rates  and 
division  lists. 

Q.  That  exists  in  correspondence? 

A.  Yes;  it  is  in  print. 

Q.  Have  you  a  print  here? 

A.  No  sir. 

Q.  Where  is  it? 

A.  It  is  at  all  the  principal  offices  of  the  line. 

Q.  Is  it  not  in  your  office,  in  your  personal 
.charge? 

A.  Yes. 

Q.  Could  you  furnish  those  papers  to  the 
XyommissioB  for  the  purposes  of  this  case? 

A.  I  believe  I  have  already  furnished  the 
xiivision  lists  to  the  Commission. 

Q.  If  they  are  not  already  furnished,  will 
you  furnish  them? 

A.  If  the  Commission  requires  them. 

Chairman  Cooley. 

We  shall  require  them.  Have  you  anything 
to  show  what  the  arrangement  between  the 
roads  is  as  to  this  Fast  Freight  Line,  con- 
sidered as  a  line  by  itself — how  it  is  compen- 
sated for  what  it  does? 

A.  Nothing  further  than  the  tariifs  and  di- 
vision lists. 

Q.  Did  you  say  that  the  tariff  is  made  up 
without  consultation  between  these  various 
roads,  through  their  authorized  agents? 

A.  They  would  be  if  I  did  not  know  I  am 
jacting  there  for  the  through  line,  and  know 
what  is  necessary  to  be  done  to  conduct  the 
business  properly,  and  what  they  will  agree 
to,  and  what  they  are  furnished  with,  either 
before  or  after  the  rates  are  published. 

Q.  When  the  rates  are  thus  published  they 
sje  published  by  their  authority,  are  they  not? 

A.  They  are  supplied  with  copies  of  the  tar- 
iff; and  if  they  do  not  object,  they  participate. 

Q.  And  it  is  your  business  to  make  up  those 
tariffs  in  respect  to  the  line  you  have  describe? 

A.  Yes  sir. 

Q.  Who  agrees  upon  the  division  list? 

A.  The  members  of  the  line. 

Q.  Name  again  the  members  of  the  line; 
take  the  water  line  to  begin  with — that  is.  the 
Central  Vermont  Line  of  steamers  and  the  Og- 
xiensburgh  &  Lake  Champlain  R.  R.  Co.,  and 
the  Central  Vermont  Railroad;  that  carries 
you  from  Detroit  to  White  River  Junction? 

A.  Yes  sir. 

Q.  Then  who  makes  up  the  rest  of  the  line? 

A.  The  Northern  Railroad,  and  Concord 
Railroad. 

Q.  Who  operates  the  Northern  Railroad, 
jand  the  Lowell  &  Nashua? 

A.  I  am  not  sure  about  that  now. 

Q.  Some  of  the  managers? 

A.  Some  time  ago  the  Boston  &  Lowell,  but 
1  am  not  sure  now — I  am  not  certain  Just  now. 


O.  You  say  these  division  lists,  which  you 
will  publish,  are  made  up  by  these  various  cpr- 
porations  and  concerns  that  make  this  1^ 
irom  Detroit  to  Boston? 

A.  You  are  speaking  of  the  National  De- 
spatch? 

Q.  Yes. 

A.  Yes  sir. 

Q.  And  taking  the  water  line,  which  la  not 
the  National  Despatch  line,  is  it? 

A.  It  is  not. 

Q.  How  are  those  division  lists  made  up? 

A.  I  don't  know;  I  have  taken  no  part  in 
division,  or  the  arranging  of  divisions,  and  I 
don't  know. 

Q.  Is  there  a  division  as  far  as  you  know? 

A.  There  must  be. 

Q.  When  are  those  division  lists  agreed 
upon,  of  the  National  Despatch — after  the 
money  is  earned,  or  before? 

A.  Before  the  money  is  earned. 

Q.  The  rates  of  course,  are  made  before  the 
moneyis  earned? 

A.  Yes  sir. 
.    Q.  And  the  division  of  the  income  of  the 
traffic  is  agreed  upon  before  the  money  is 
earned? 

A.  It  is. 

Q.  What  else  is  there  that  the  National  De- 
spatch Line  has  to  do,  except  to  do  the  things 
which  you  now  describe? 

A.  Nothinir  else  except  to  get  the  trade. 

By  Mr.  Fifield: 

Q.  Are  you  the  agent  of  the  National  De^ 
spatch  Line? 

A.  (General  manager. 

Q.  What  is  this  National  Despatch  Line? 

A.  A  fast  freight  line. 

Q.  How  many  cars  has  it? 

A.  Four  thousand. 

Q.  Who  owns  them  principally? 

A.  The  National  Car  Company. 

Q.  Is  that  a  corporation? 

A.  I  understand  so. 

Q.  A  Vermont  corporation? 

A.  I  understand  so. 

Q.  Has  any  of  these  roads  any  interest  in 
these  cars,  or  ownership  in  them? 

A.  None  that  I  know  of .  The  Grand  Trunk 
Railway  has  700. 

Q.  So  that  you  are  the  agent  of  the  National 
Despatch  Line  of  cars? 

A.  Yes  sir. 

Q.  What  is  your  business! 

A.  To  solicit  traffic. 

Q.  To  gather  it  together? 

A.  Yes  sir. 

Q.  And  what  is  your  motive  about  it  in  this 
regard? 

A.  Motive? — to  get  as  much  as  I  can. 

Q.  And  to  keep  your  cars  running? 

A    "Yes  sir 

q!  Who  issues  the  biU  of  lading? 

A.  My  aeent. 

Q.  Is  it  done  at  your  office? 

A.  Yes  sir. 

Q.  Do  you  have  a  general  office  in  Boston? 

A.  Yes  sir. 

Q.  Is  there  one  in  Chicago? 

A.  Yes  sir. 

Q.  Have  you  agents  elswhere  in  the  United 
States? 
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A.  Yes  sir. 

Q.  These  are  the  agents  of  the  National  De- 
:S8patch  Line? 

A.  Yes  sir. 

Q.  And  you  say  that  you  issue  a  tariff? 

A.  A  west  bound  tariff. 

Q.  When  you  issue  that  tariff  saying  that 
you  take  through  traffic  from  Boston  to  Chi- 
«affo  for  44  cents  a  hundred — do  you  do  such  a 
thing? 

A.  Sixty-five. 

Q.  When  it  gets  at  the  end  of  the  destination 
Ihat  money  is  collected? 

A.  It  is,  I  suppose. 

Q.  And  divided? 

A.  It  is. 

Q.  Between  this  line  of  cars  and  the  roads? 

A.  Yes  sir. 

Q.  What  part  is  taken  out  for  the  cars? 

A.  The  car  service. 

Q.  What  is  that? 

A.  Three  quarters  of  one  cent  per  mile. 

Q.  And  is  something  taken  out  for  the  roads? 

A.  Yes  sir. 

By  the  Chidniiapn: 

Q.  Something  taken  out  for  your  services 
^rst,  is  there  not? 

A.  Well,  I  am  paid;  I  dont  know  how. 

O.  What  is  taken  out  before  the  division  is 
made  for  the  roads? 

A.  There  is  the  car  service. 

Q.  What  else? 

A.  The  salaries  and  expenses  of  the  line  are 
made  up  by  monthly  vouchers;  it  is  practic- 
ally taken  out  of  the  earnings;  but  it  is  done 
by  monthly  voucher,  not  by  the  billing. 

Q.  That  is  taken  out  of  the  gross  earnings, 
is  it? 

A.  Yes. 

Q.  Is  the  car  service  taken  out  of  the  gross 
earnings? 

A.  Yes  sir;  out  of  the  gross  earnings. 

Mr,  Fifleldt  resuming: 

Q.  You  say  you  issue  a  bill  of  lading  for 
the  National  Despatch  Line;  see  if  that  is  the 
bill  of  lading? 

A.  Yes  sff. 

(Offered  in  evidence,  and  filed  with  the 
«lerk). 

Q.  Is  that  the  west  bound  tariff?  (handing 
«ame  to  witness.) 

A.  (Examining  same.)    Yes  sir. 

Offered  in  e^dence  and  filed  with  the 
'Clerk). 

By  Chairman  Cooley: 

Q.  You  say  you  make  up  these  tariffs? 

A.  I  do. 

Q.  What  do  yon  make  it  up  from?  Do  you 
make  it  up  on  your  own  Judgment?  How  do 
jou  arrive  at  the  figures? 

A.  We  sometimes  discuss  the  matter  before 
thev  are  made  up,  sometimes  not. 

<}.  I  speak  now  of  the  tariffs  you  make  up 
■as  the  general  manager  of  the  National  De- 
spatch Line:  Do  you  make  those  up  on  your 
own  Judgment  exclusively? 

A.  There  are  guides;  the  general  executive 
oommittee,  of  New  York,  issue  a  tariff  for  the 
other  line;  and  after  that  is  issued,  I  make  up 
41  tariff  for  the  National  Despatch  Line. 

Q.  In  other  words,  you  have  the  tariff  of 
those  lines  or  roads  before  you,  and  your  tariff 
is  made  up  from  that? 
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A.  Yes.  ' 

Q.  It  must  conform  to  that? 

A.  It  must  not,  but  it  does. 

(J.  You  would  not  be  at  liberty  to  issue  a 
tariff  that  would  make  the  rates  lower  than  are 
made  by  the  railroads? 

A.  I  do. 

Q.  Upon  the  same  class  of  goods  that  they 
carry? 

A.  Yes  sir. 

Q.  Do  you  carry  all  kinds  by  the  National 
Despatch  Line  that  are  taken  by  the  railroads? 

A.  I  do. 

Q.  All  kinds? 

A.  Yes  sir. 

Q.  And  you  make  rates  independent  of  them? 

A.  Yes  sir. 

Q.  And  sometimes  lower  than  they  make? 

A.  Always  lower. 

Q.  And  they  accept  them? 

A.  They  accept  them;  I  am  speaking  of 
west  bound  traffic. 

Mr,  Fifleldt  resuming: 

Q.  Tell  the  way  you  do  lit? 

A.  By  arrangement. 

(^  Go  into  the  details  and  give  the  Commis- 
sioners all  the  facts  about  it? 

A.  We  have  had  such  an  arrangement  for 
twenty  to  twenty-five  years,  to  make  differential 
rates  with  the  Boston  &  Albany,  Fitchburg, 
New  York  Central,  N.  Y.  &  Erie.  &  Pennsyl- 
vania Central;  Baltimore  <&  Ohio,  and  latterly 
with  the  West  Shore  R.  R.  and  with  the  Dela- 
ware, Lackawanna  &  Western  R.  R. 

Q.  Are  those  called  the  trunk  lines,  the 
Pennsylvania  Central,  etc?    Name  them. 

A.  N.  Y.  Cteniral.  N.  Y.  &  Erie,  Pennsyl- 
vania Central 

Chairman  Cooley*  We  understand  what 
the  trunk  lines  are. 

Q.  Have  they  been  accustomed  to  make 
rates  for  west  bound  traffic  by  convention  of 
their  agents  for  twenty-five  years  past? 

A.  i  should  say  so. 

Q.  In  that  connection  state  if  this  line 
through  here  where  the  National  Despatch  cars 
run— 3o  they  claim  to  make  a  rate  much  less 
than  the  rates  fixed  by  the  trunk  lines? 

A.  They  have. 

Q.  What  was  that  differential? 

A.  10.  9.  8.  6.  5.  and  4.  Those  were  the  origi- 
nal differentials,  they  have  been  modified  since. 

Q.  To  what  extent? 

A.  10.  8.  6.  4.  to  points  beyond  Detroit  and 
Toledo,  and  8.  6.  4.  8.  to  Detroit  and  Toledo. 

Mr,  Edmunds.    Less  or  more? 

A.  Less;  lower  rates. 

Chairman  Cooley.  Rates  on  the  National 
Despatch  Line  are  lower  than  on  the  lower 
roads? 

A.  Yes;  lower  than  the  trunk  lines. 

Q.  And  these  trunk  lines  in  convention  fix 
the  rates  for  west  bound  traffic? 

A.  Yes  sir. 

Q.  Then  what  do  you  do? 

A.  I  issue  my  tariffs  less  the  differentials, 
that  is  the  way. 

Q.  These  differentials  are  things  assented  to 
by  these  petitioners,  as  well  as  the  trunk  lines? 

A.  Yes  sir. 

Q.  Why  has  this  been  assented  to? 

A.  Because  of  the  long  line;  it  is  a  much 
longer  line  than  the  Boston  &  Albany  R.  R. 
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Q.  If  the  shipper  in  Boston  had  to  pay  the 
advertised  rates  the  same  as  those  of  the  Boston 
&  Albany,  which  way  would  the  traffic  go? 

A.  By  the  Boston  &  Albany. 

Q.  You  would  ^et  nothing? 

A.  No  sir. 

Q.  That  is  one  reason-— the  traffic  would  all 
go  away  from  your  road? 

A.  Yes;  by  the  shorter  line. 

Q.  Any  other  reasons? 

A.  Yes;  during  the  winter  season  it  has  a 
worse  climate  to  go  through. 

Q.  Further  north? 

A.  Yes  sir. 

Q.  More  expensive  in  the  operating  ex- 
penses? 

A.  Yes  sir. 

Q.  On  the  other  hand,  what  is  the  distance 
by  all  rail  to  the  lake  at  Ogdensbur^h;  take 
our  line  from  Boston  to  Ogdensburgn — what 
is  our  rail  length? 

A.  Four  hundred  and  five  miles. 

Q.  What  is  the  distance  from  Boston  to  Buf- 
falo by  the  Boston  <&  Albany,  their  rail  line  to 
Buffalo? 

A.  Five  hundred  and  five  miles. 

Q.  80  that  we  have  the  longest  run  from 
Boston  to  Chicago,  but  we  have  the  shortest 
line  by  rail  via  Ogdensburgh? 

A.  We  have. 

Q.  How  much  difference? 

A.  One  hundred  miles. 

Q.  Is  that  a  computation  of  distances  on 
these  lines  out  of  Boston  for  Chicago  (hand- 
ing a  paper  to  witness)? 

A.  Yes;  but  the  president  corrects  me;  that 
is  418;  it  should  be  405;  these  tables  of  distanc- 
es were  made  up  in  my  office. 

Q.  Is  this  computation  correct? 

A.  It  is  80  far  as  I  know. 

(Offered  in  evidence  and  filed  with  the  sec- 
retary). 

By  Mr.  Hoar: 

Q.  What  source  is  it  made  up  from  I 

A.  From  the  time  table. 

Q.  From  this  book,  The  Official  Gazette? 

A.  Yes  sir. 

By  Cftaimutn  Cooley: 

Q.  When  I  asked  you  if  you  made  up  these 
tariffs  independent  of  the  railroads,  you  replied 
that  you  did ;  and  that  you  made  the  tariff 
lower  than  the  tariffs  of  the  railroads — Do  you 
mean  the  tariffs  over  the  very  roads  over  which 
your  line  operates?  My  question  was  whether 
you  made  up  this  tarin  independent  of  the 
roads  over  which  your  line  operates? 

A.  No  sir;  by  consultation. 

Q.  When  you  sit  down  to  make  up  this  tariff, 
do  you  have  before  you  the  tariffs  of  the  roads 
over  which  your  line  operates,  and  must  your 
tariff  conform  thereto? 

A.  No  sir;  I  never  looked  at  it. 

Q.  Do  you  mean  to  be  understood  that  if  a 
man  along  the  line  of  one  of  these  roads  offers 
to  joM  freight,  that  you  may  receive  that 
freight,  and  carry  it,  and  charge  less  for  it 
than  he  would  be  charged  if  instep  of  offering 
it  to  you  he  offered  it  to  the  regular  agent  of 
the  road  for  the  same  distance? 

A.  I  will  explain  it  in  this  way:  If  a  ship- 
per was  to  take  traffic  to  the  Boston  &  Lowell 
K.  R.  to  go  to  a  point  west  of  St.  Johns,  or  in 
Canada,  west  of  St.  Johns,  the  agent  of  the 


Boston  &  Lowell  Road  would  refer  him  to  roe 
for  his  bill  of  lading. 

Q.  Would  he  have  no  rates  to  the  same 
points? 

A.  Yes  sir. 

Q.  He  would  have  the  rates  to  bill  by? 

A.  Over  his  own  r...  J.    Yes  sir. 

Q.  Are  those  the  same  rates  you  would  giT» 
him  if  he  came  to  you? 

A.  He  would  not  give  him  rates. 

Q.  He  advertises  rates,  does  he  not? 

A.  I  advertise  the  rates. 

Q.  I  want  to  get  at  whether  there  are  two 
sets  of  rates  advertised ;  one  by  the  railroad 
and  one  by  you,  the  rates  not  agreeing? 

A.  I  will  explain  that  by  saying  that  the 
Boston  &  Lowell  R.  R.  Co.  advertise  the  rates 
from  Boston  to  White  River  Junction,  or  I 
suppose  they  do:  they  may,  I  never  saw  one;. 
They  issue  a  tariff  for  White  River  Junction, 
but  for  traffic  passing  from  Boston  to  St. 
Johns,  or  points  west.  The  National  Despatch 
Line  issues  the  tariff,  and  if  the  shipper  went 
to  the  Boston  &  Lowell  R.  R.  for  a  bill  of  lad- 
ing, he  would  be  referred  to  my  office  in  the 
city;  and  in  making  up  the  National  Despatch 
tariff  I  never  inqmre  what  is  the  tariff  from 
Bk>6ton  to  White  River  Junction,  or  Boston  ta 
St.  Albans,  or  Boston  to  any  other  point 

Q.  Take  it  from  Boston  to  Detroit — ^you  make 
a  tariff  on  freights  from  Boston  to  Detroit  over 
certain  railroads  that  you  have  specified;  do  J 
understand  you  that  those  roads  do  not  in  their 
tariffs  give  rates  to  Detroit  from  Boston? 

A.  I  so  understand  it.  I  have  never  seen  any. 

Q.  And  the  only  rates  given  at  all  over  those 
roads  are  over  this  National  Despatch  Line? 

A.  Yes  sir;  I  have  seen  no  other  tariff. 

Q.  How  it  for  the  return  freight?  Do  I 
understand  that  you  have  no  tariffs  for  that? 

A.  No  sir;  I  haven't. 

Q.  But  you  receive  freight  from  Detroit? 

A.  Yes  sir. 

Q.  And  from  other  western  points  for  Boe- 
ton  over  these  roads? 

A.  Yes  sir. 

Q.  What  is  the  guide  there? 

A.  The  Grand  Trunk  Railway  tariff. 

Q.  They  do  make  a  tariff  the  other  way,  but 
not  west? 

A.  Yes  sir. 

Mr,  Fifieldt  resuming: 

Q.  You  say  this  differential  practice  has  been 
in  force  how  long? 

A.  Twenty-five  years. 

Q.  Has  the  Boston  &  Albany  made  any  ob> 
Jectionstoit? 

A.  My  own  impression  is  that  they  agreed 
to  it;  and  that  they  agreed  to  it  this  last  A&ch, 
to  the  differentials  in  force  in  that  tariff. 

Q.  Then  just  tell  the  Commission  what  was- 
done  last  March. 

A.  There  was  a  meeting  of  the  General  ex- 
ecutive Committee  of  the  trunk  lines  at  New- 
York;  I  was  present  at  it. 

Q.  You  sav  these  agents  of  the  trunk  lines- 
got  together  last  March  and  made  a  rate  for 
west  lK)und  traffic? 

A.  Yes;  from  Boston  to  Detroit,  and  Ne^r 
York  to  Detroit. 

Q.  And  you  issued  a  tariff  with  the  differ- 
ential rate? 

A.  Yes  sir. 
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Q.  In  respect  to  east  bound  traffic,  do  you 
adhere  to  the  rates  of  the  other  lines? 

A.  Yes  sir. 

Q.  What  did  you  do  at  that  meeting? 

A.  I  attended  oy  invitation;  I  am  not  a  mem- 
ber of  the  line;  we  do  not  belong  to  the  Execu- 
tive Committee,  but  by  invitation  I  attended 
the  meeting. 

Oommi$s%oner  Sehoomaker*  Did  you  take 
part  in  the  proceedings? 

A.  I  think  I  did. 

Commisnoner  Walker.  Was  this  line  a 
member  of  the  Trunk  Line  Association  prior 
to  April  last? 

A.  No  sir;  It  was  a  good  many  years  ago. 

Q.  Down  to  what  time? 

A.  I  can't  say. 

By  Commis9umer  Sehoonmaker: 

Q.  Did  you  take  any  part  in  the  action  of 
that  meeting? 

A.  I  was  there.  Tes,  I  tSok  part  because 
we  had  a  discussion  and  we  did  not  agree. 

Q.  You  say  you  attended  that  meeting. 
What  were  you  there  for? 

A.  Bv  invitation. 

Q.  What  was  going  on?  What  was  the  ob- 
ject of  the  meetiug? 

A.  The  meeting  was  for  the  trunk  lines  to 
agree  on  rates,  and  I  wanted  to  find  out  what 
they  agreed  to. 

By  Jrr.  Filleld: 

Q.  What  for? 

A.  80  as  to  know  how  to  make  up  my  own 
Uriff. 

Q.  Did  the  Boston  <&  Lowell  participate  in 
that  meeting? 

A.  I  am  not  certain. 

Q.  Did  the  Concord  R.  Rt 

A.  No  sir. 

Q.  Did  the  Northern? 

A.  No  sir. 

Q.  Did  the  Central  Vermont? 

A.  Mr.  Turner  acts  for  the  Northefh  R.  R. 
If  he  was  there  he  did  not  take  any  very  active 
part  in  it  He  may  have  been  there;  I  don't 
know. 

By  Mr,  Edmunds: 

Q.  Who  did  you  act  for? 

A.  I  acted  for  the  Central  Vermont  R  R 

Q.  Anybody  else? 

A.  No  sir. 

Mr.  Sirout*  I  would  like  to  have  it  appear 
that  neither  the  Boston  &  Lowell,  Northern, 
Concord,  or  Central  Vermont  were  members  of 
the  trunk  line  or  had  anything  to  do  with  it? 

A.  No  sir. 

Byifr.  Fifleld: 

Q.  Was  the  Central  Vermont  represented 
there  as  one  of  the  Commission? 

A.  No  sir. 

Q.  Who  did  you  represent  there? 

A.  Myself. 

Q.  And  the  National  Despatch  Line,  of 
course? 

A.  No  sir;  I  don't  know  as  I  did.  I  was 
there  by  invitation  and  I  went,  and  I  was 
Asked  certain  questions,  and  I  answered  them. 
I  wanted  to  get  information  to  make  up  mv 
lariifs  for  the  National  Despatch  Line  accord- 
ing to  the  old  arrangement  in  force  for  the  last 
twenty-flve  years. 

CfuUrman  Cooleyt 

Q.  Will  you  state  in  what  position  held  by 
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you  were  you  invited  there;  you  were  not  in- 
vited as  an  individual? 
A.  No  sir ;  I  represent  the  National  Despatch 

Line. 
Q,  Wasitbecauseof  your  representing  that 

line,  or  as  manager  of  the  Central  Vermont? 

A.  It  might  be  dther  or  both. 

By  Mr.  Edmunds: 

Q.  Were  you  invited  by  letter? 

A.  Yes  sir. 

Q.  How  was  it  addressed  to  you? 

A.  I  don't  know;  very  likely  to  JohnPorte- 
ous,  Boston. 

Q.  Were  you  the  agent  of  the  Central  Ver- 
mont tit  that  time? 

A.  I  was  general  manager  of  the  through 
freight  department. 

Q.  And  General  Manager  of  the  Nationa 
Despatch  Line? 

A.  Yes. 

By  Mr.  Fifleld: 

Q.  Who  makes  this  tariff  between  Boston  & 
St.  Albans? 

A.  Mr.  Chittenden. 

Q.  In  connection  with  whom,  if  anybody? 

A.  The  roads  between  St.  Albans  and  Boston. 

Q.  Do  vou  taken  any  traffic  between  St. 
Albans  and  Boston  by  the  National  Despatchl 
Line? 

A.  We  do  not. 

Q.  From  New  England  to  points  west  of 
St.  Johns,  do  you  take  it? 

A.  Yes  sir. 

Q.  Are  your  cars  used  exclusively  for  that 
class  of  traffic? 

A  I  believe  they  are  used  occasionally,  when 
they  are  short  of  cars,  used  for  anything.  They 
belong  to  the  National  Car  Company,  mainly; 
and  they  take  a  car  when  they  can  get  it  for 
any  purpose. 

Q.  You  have  said  that  these  roads  make  up 
a  tariff  between  Boston  and  St.  Albans.  What 
is  that  paper  now  handed  to  you? 

A.  Central  Vermont  tariff.  No.  18,  between 
Boston  and  St.  Albans. 

Q.  And  the  roads  between  those  points  make 
that? 

A.  Yes  sir. 

Q.  Does  the  National  Despatch  have  any- 
thing to  do  with  making  that  tariff? 

A.  No  sir. 

Q.  Are  they  consulted  about  it? 

A.  No  sir. 

Q.  Are  you  consulted  about  it,  except  by  in- 
vitation? 

A.  This  tariff  is  made  up  by  Mr.  Chittenden 
for  the  Central  Vermont  R.  K.  And  in  con- 
sultation with  the  general  freight  agents  of  the 
other  roads  south  of  St.  Albans. 

Q.  Is  all  of  the  traffic  between  those  points 
done  independently  of  the  National  Despatch 
Line? 

A.  Yes  sir. 

(Tariff  last  above  referred  to  put  in  evidence, 
and  filed  with  the  clerk). 

Mr.  Fifleld.  I  desire  to  call  attention  to 
the  fact  that  since  the  filing  of  the  petition  of 
the  Boston  &  Albany  R  R  Co.  this  rate  from 
Boston  to  St.  Allmns  has  been  reduced.  It 
used  to  be  60  cents  first  class  from  Boston  to  St. 
Albans.  On  the  6th  of  July  it  was  reduced  to  55 
and  48  cents.  That  was  before  the  petition  of 
the  Slate  Grange  was  filed. 
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Q.  Please  state  what  that  is  (handing  a  pa- 
per to  the  witness). 

A.  Shipping  papers,  Boston  &  Lowell  R  R 
(Corporation.  It  is  the  receipt  and  bill  of  lading. 

(Offered  in  evidence  and  handed  to  the  clerk.) 

Q  Is  that  the  thing  that  it  is  customary  for 
the  Boston  <&  Lowell  to  issue  for  freight  be- 
tween Boston  and  St.  A.lbansT 

A.  Yes  sir. 

Q.  Look  at  that  paper  (handing  it  to  witness), 
an' I  say  what  that  is. 

A.  Bill  of  lading,  Central  Vermont  B.  R 
Line. 

Q.  Is  that  the  bill  of  lading  for  points  be- 
tweun  Boston  and  St.  Albans? 

A.  I  do  not  know  sir ;  I  never  saw  this  before. 
It  looks  like  it,  like  a  bill  of  lading. 

Q.  Will  you  see  if  that  is  the  tariff  made  bv 
the  Central  Vermont  line  of  steamers?  (Hana- 
ing  it  to  witness.) 

A.  That  is  the  tariff  made  by  the  Central 
Vermont  Line  of  steamers. 

Q.  What  traffic  do  they  take,  and  from  where 
to  where? 

A.  From  Boston  to  points  taking  Boston 
rates,  to  Cleveland,  Detroit,  Port  Huron,  Mil- 
waukee,  and  Chicago. 

Q.  Who  makes  the  tariff  between  Boston 
ana  Ogdensburgh? 

A.  Mr.  Frank  Owen,  in  consultation  with 
the  members  of  the  line  from  Boston  to  Og- 
densburgh. 

Q.  Under  that  bill  of  lading,  is  property 
taken  from  Boston  to  Ogdensburgh? 

A.  Yes  sir. 

Q.  Who  issues  the  tariff  for  business,  orig- 

•  inatine  In  New  England  destined  for  points 

west  of  Ogdensburgh  and  to  points  on  the  lake? 

A.  Mr.Frank  Owen,of  Ogden8burgh,general 
freight  agent,  and  agent  of  the  Central  Ver- 
mont line  of  steamers. 

Q.  Is  Uiere  a  difference  between  the  Central 
Vermont  Railroad  and  the  Central  Vermont 
line  of  steamers? 

A.  Yes  sir. 

Q.  They  issue  that  tariff  in  respect  to  rates 
beyond  Ogdensburgh? 

A.  Yes  sir. 

Q.  Do  they  make  any  tariff  beyond  Ogdens- 
burgh, from  Boston? 

A.  No  sir. 

Q.  What  is  that  I  hand  you? 

A.  Central  Vermont  freight  tariff,  Ogdens- 
burgh &  Lake  Champlain  division  for  rates  of 
freight  from  Boston,  and  stations  on  the  Bos- 
ton &  Lowell  Railroad. 

Q.  That  is  the  tariff  we  have  been  talking 
about  between  Boston  and  Ogdensburgh? 
,  A.  Yes  sir. 

Q.  And  this  I  now  show  you  is  the  bill  of 
lading  of  the  Central  Vermont  line  of  steamers? 

A.  Yes  sir. 

Q.  You  have  stated  that  your  business  is  to 
collect  together  the  traffic? 

A.  Yes  sir. 

Q.  And  your  object,  as  agent  of  the  National 
Despatch  Line  is  to  keep  your  cars  running? 

A.  Yes  sir. 

Q.  And  the  object  of  the  roads  Is  to  have 
traffic  taken  over  the  roads? 

A.  Yes  sir. 

Q.  When  it  gets  to  the  destination  of  the  car, 


and  the  freight  is  paid,  it  is  divided  on  a  pro- 
portion agreed  upon  between  yourselves? 

A.  It  is  divided. 

Q.  In  that  division,  is  the  Grand  Trunk 
milageput  in  at  less  than  it  really  is? 

A.  Yes  sir. 

Mr.  Edmunds.    How  much  less? 

A.  It  is  the  difference  between  the  distance 
from  Boston  to  Ogdensburgh,  and  thedistsDce 
from  Boston  to  Prescott  via  St.  Johns.  My  im- 
pression is  it  is  thirty-five  to  forty  miles. 

Mr.  Edmunds.  That  is,  the  milage  of  the 
Grand  Trunk  Railway  is  called  thlrty-fi?e  to 
forty  miles  less  than  it  really  is? 

A.  Yes  sir. 

Mr.  Fifieldy  resuming: 

Q.  What  is  the  terminus  in  the  east  on  this 
line  complained  of? 

A.  The  Boston  &  Lowell  Railroad. 

Q.  Is  that  a  Massachusetts  corporation? 

A.  Yes  sir. 

Q.  What  is  the  length  of  the  road? 

A.  About  twenty-sfx  miles. 

Q.  What  is  the  distance  to  White  River 
Junction? 

A.  One  hundred  and  forty-four  miles. 

Q.  What  is  the  length  of  the  road  next  in 
succession? 

A.  Fourteen  miles. 

Q.  Is  the  Boston  <&  Lowell  Corporation  man- 
aged by  its  own  board  of  directors? 

A.  I  so  understand  it. 

Q.  And  the  next  road  in  the  succession  is  tho 
Coucord  Railroad? 

A.  Yes  sir. 

Q.  A  New  Hampshire  corporation? 

A.  Yes  sir. 

Q.  Where  does  that  run  from? 

A.  Nashua  to  Concord. 

Q.  What  is  the  length  of  it? 

A.  Thirty-seven  miles. 

Q.  What  is  the  next  road  in  that  line? 

A.  The  Northern  Railroad. 

Q.  Where  does  that  run  from  and  to? 

A.  Concord  to  White  River  Junction;  that 
is  just  at  the  line  of  the  State. 

Q.  Is  that  a  New  Hampshire  corporation? 

A.  Yes  sir. 

Q.  Is  it  under  a  lease  to  the  Boston  A 
Lowell? 

A.  Yes  sir. 

Q.  What  is  the  next  in  succession? 

A.  The  Central  Vermont  commencing  at 
the  State  Line,  White  River  Junction,  and  run- 
ning to  St.  Johns,  or  rather  to  St.  Albans. 

Q.  From  St.  Albans  is  there  a  branch  io 
the  right? 

A.  Yes. 

Q.  Up  to  Highgate,  or  the  Canada  line? 

A    Yes  sir 

q!  What  is  the  length  of  that? 

A.  About  thirteen  miles. 

Q.  What  is  the  next  road  in  the  sacoession 
from  the  Canada  line? 

A.  On  the  other  side  of  the  Canada  line?  On 
this  side  of  the  Canada  line — ^The  Montreal  & 
Vermont  Junction  Railroad. 

Q.  Is  that  in  the  United  States,  or  io  Canada? 

A.  I  don't  know.  From  Higheate  to  St. 
Johns  is  in  United  States  territory,  I  think. 

Q.  They  connect  with  the  Montreal  &  Ver- 
I  mont  Junction  Railroad.? 
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A.  Yes  sir;  from  St.  Armand,  in  Canada,  to 
Sr.  Johns  in  Canada. 

Q.  Where  does  our  road  run,  branching  to 
the  left? 

A.  From  Rouse's  Point  to  Ogdensburgh. 

Q.  To  the  line  of  the  State  between  New 
York  and  Vermont? 

A    Yea  sir 

Q.  What  is  the  length  of  that  line? 

A.  About  eighteen  miles. 

Q.  What  is  the  length  of  the  Central  Ver- 
mont proper,  independent  of  its  leased  lines? 

A.  One  hundred  and  sixty  six-miles. 

Q.  Does  that  connect  with  the  Ogdensburgh 
&  Lake  Champlain  Railroad  at  the  State  line? 

A.  Yes  sir. 

Q.  That  is  under  a  lease  to  the  Central  Ver- 
mont? 

A.  Yes  sir. 

Q.  And  then  there  is  a  line  of  steamers 
through  the  lakes  to  Chicago? 

A.  Yes  sir. 

O.  Controlled  by  the  Ogdensburgh  Railroad 
aod  the  Central  Vermont? 

A.  Yes  sir. 

Q.  Aside  from  that,  is  there  any  common 
control  over  the  roads  or  any  management  that 
you  know  of,  to  Boston? 

A.  No  sir. 

Q.  Is  there  any  arrangement  for  a  continuous 
shipment  except  what  the  joint  tariff  makes? 

A.  None  that  I  know  of. 

Q.  To  repeat,  then,  now  that  we  have  our 
roads  marked  out — the  joint  tariff  west  of  St 
Albans,  for  traffic  going  west  of  there,  is  made 
by  the  National  Despatch  Line;  and  the  tariff 
from,  or  between  Boston  and  St.  Albans,  and 
intermediate  points,  is  made  by  the  roads  be- 
tween those  points? 

A.  They  are. 

Q.  And  so  on,  on  the  other  line,  the  rates 
between  Ogdensburgh  and  Boston  are  made  by 
the  roads  between  those  points,  and  to  Chicago 
by  the  lakes  is  made  by  the  Central  Vermont 
line  of  steamers? 

A.  Yes  sir. 

Q.  Take  these  maps,  and  explain  them  to 
the  Commissioners,  pointing  out  the  lines  of 
road  that  compete  for  west  bound  traffic  from 
Bofiton? 

(The  witness  then  took  the  map  and  pointed 
out  the  various  lines,  saying:) 

There  is  the  Canadian  Pacific  Railway,  from 
Boston  over  the  southeastern  division  to  Mon- 
treal; that  goes  out  of  Boston  over  the  Boston 
A  Lowell  K.  R  out  of  Boston;  and  here,  from 
Boston  to  Portland  and  over  the  Grand  Trunk 
Railway  to  Montreal. 

Mr,  Hoar.  How  does  that  go  out  of  Boston  ? 

A.  Over  the  Boston  &  Maine  R  R  and  by 
steamer. 

By  Mr,  Filleld: 

Q.  There  then  are  the  foreign  railroads  com- 
peting for  Boston  west  bound  traffic  What 
about  the  water  routes? 

A.  There  is  a  line  of  steamers  running  from 
Boston  to  St  Johns,  and  Boston  to  Halifax, 
and  then  over  the  Inter-Colonial  R  R  to  Cana- 
dian points  and  to  Montreal. 

Commmum&r  SehoonmaJier.  Is  that  a 
competing  line? 

A.  It  is  a  possible  competitor. 

Q.  What  other  water  ways  are  there? 

Ilf  THB  S. 


A.  There  is  from  Boston  to  Montreal  by  water 
direct 

Q.  I  am  speaking  of  west  bound,  the  Srie 
Canal,  for  instance? 

A.  Then  there  is  Boston  to  New  York  and 
up  to  Montreal  by  canal,  and  by  rail,  by  the 
Delaware  &  Hudson  Canal  Co. 

Q.  That  is  for  Montreal? 

A.  Yes  sir.  * 

Q.  What  other  water  line  is  there  from  Bos- 
ton to  Chicago? 

A.  There  is  from  Boston  around  the  St 
Lawrence  and  by  the  Erie  Canal  to  lake  ports. 

Q.  Are  those  maps  correctly  made  up  as  you 
suppose? 

A.  Yes  (The  maps  were  then  put  into  the 
case  and  filed  with  the  clerk.) 

Q.  Is  there  a  water  line  from  Boston  to  Chi- 
cago which  touches  along  at  points  on  the 
great  Lakes? 

A.  There  is  the  Erie  Canal. 

OtHnmissioner  SehoonmaJKer*  Do  Tou 
mean  an  actually  competing  line,  or  a  possibly 
competing  line? 

A.  It  is  possible,  and  I  am  not  sure  but  thev 
are  actual.  I  know  their  rates  from  New  York 
are  thirty-five  to  fifteen  cents;  and  they  take 
lower  rates  than  that;  I  understand  they  take 
it  from  thirty  to  fifteen  cents  per  100  pounds 
from  New  York  City. 

Commim&n&r  Walker.  Is  there  any  through 
rate  from  Boston  to  the  West  by  the  Erie  Caniu? 

A.  I  don't  know  that  there  is. 

Chmmisinonsr  Schooniiutker.  Is  there  any 
loint  tariff  made  from  New  York  to  Chicago 
by  that  way? 

A.  Yes  sir;  but  if  you  are  speaking  of  any 
joint  tariff  from  Boston  by  way  of  New  York 
and  Buffalo,  I  have  not  seen  that 

By  Mr.  Fifleld: 

Q.  Do  the  New  England  manufacturing 
companies  have  their  agents  in  New  York  to 
sell  ffoods  delivered  in  New  York  at  the  New 
England  prices? 

A.  They  do. 

Q.  What  is  the  effect  on  your  line? 

A.  The  effect  is  that  they  are  very  strong 
competitors  for  the  business. 

Q.  Have  you  lost  any  business  in  conse- 
quence of  that? 

A.  We  have  lost  considerable  business. 

(Recess  until  8  o'clock.) 

Afternoon  Session,  Sept  1. 

Examination  of  Mr.  Porteous,  resumed. 

By  Mr.  Fifleld: 

Q.  State  what  lines  there  are  from  Boston  to 
Montreal  that  are  competitive  with  the  Central 
Vermont  Line? 

A.  The  Portland  Steam  Packet  Company, 
and  the  Grand  Trunk  Via  Portland;  the  South 
Eastern  Division  via  Concord;  the  Internation- 
al Steam  Packet  Companv  via  St.  Johns, 
and  the  Canadian  Pacific  from  there.  The 
Halifax  Steam  Packet  Co.  via  Halifax,  and  the 
Inter-Colonial  from  there  to  Montreal. 

Q.  How  about  Lake  Champlain  via  New 
York? 

A.  That  is  New  York  competition,  as  against 
Boston;  the  rates  from  New  York  are  on  the 
forty-five  cent  basis,  the  same  as  they  are  from 
Boston ;  the  Montreal  merchant  does  not  require 
to  go  to  Boston  to  buy  his  goods;  he  goes  where 
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he  can  buy  the  cheapest;  if  the  value  of  the 
goods  are  the  same  in  Boston  as  in  New  York, 
he  will  prefer  Boston,  if  the  rate  of  freight 
is  the  same.  There  is  the  canal.  The  rate  on 
f reigh^rom  New  York  to  Montreal  is  yery  low ; 
much  lower  than  from  Boston  to  Montreal. 

Q.  And  that  gets  up  competition  and  it  is 
lost  to  your  line? 

A.  Yes  sir. 

Q.  Is  there  a  large  amount  of  western  traffic 
over  the  Graud  Trunk  Railway? 

A.  Yes  sir. 

Q.  Whether  there  was  a  large  amount  of 
western  traffic  forwarded  east  over  the  Grand 
Trunk  Railway,  and  the  Central  Vermont,  des- 
tined for  transportation  abroad? 

A.  A  very  large  quantltv. 

Q.  What  has  happened  to  that  since  the 
I>assage  of  this  Act? 

A.  It  has  principally  gone  to  Montreal. 

Q.  And  is  exported  from  there? 

A.  Yes;  from  Montreal. 

Q.  Down  the  St  Lawrence  River? 

A.  Yes  sir. 

Q.  Have  you  attempted  to  make  a  revision 
of  vour  tariff  rate  since  the  passage  of  this  Act? 

A.  We  have;  but  we  found  that  we  lost 
Montreal  when  we  came  to  look  at  that;  for  if 
we  made  the  rates  higher  from  New  York  tq 
Montreal  than  the  rates  to  St  Albans,  we 
would  not  get  the  business.  We  have  endeav- 
ored to  conform  to  the  Interstate  Commerce 
Law  as  far  as  we  knew.  I  would  like  to 
sav  to  the  Commission  that  with  regard  to  the 
lake  and  rail  business  the  rates  of  insur- 
ance are  much  lower  from  Buffalo  than  they 
are  from  Ogdensburgh,  so  much  so  that  it  re- 
quires a  lower  rate  of  freight  from  Ogdens- 
burgh than  it  does  from  Buffalo,  and  that  en- 
ters into  the  cost  of  running  goods  to  Cleve- 
land and  other  western  lake  ports. 

By  Chairman  Cooley: 

Q.  You  have  spoken  of  the  ezi)ort  trade 
falling  off  largely  since  the  passage  of  this  Act 
Is  that  the  cause  of  the  decrease? 

A.  The  Interstate  Commerce  Law? 

Q.  Yes.  What  is  the  connection  between 
the  falling  off  of  the  trade  and  the  Law? 

A.  The  rates  are  lower  to  Montreal  than  they 
are  to  Boston. 

Q.  But  what  is  the  connection  between  the 
decrease  in  the  trade  and  the  Law? 

A.  I  cannot  state  any  more  than  that  the 
rates  are  lower. 

Q.  Is  the  state  of  things  that  exists  now 
different  from  what  it  was  formerly  in  that  re- 
gard? 

A.  Not  that  I  know. 

Q.  Then  how  do  you  explain  it?  What  is 
the  connection  between  the  Law  and  the  fall- 
ing off? 

A.  The  result  is  that  we  lost  the  business. 

Q.  But  you  spoke  of  the  passage  of  the  Law 
having  some  connection  with  it;  explain  that. 

A.  The  question,  as  I  understood  it,  was 
whether  we  had  lost  the  business  since  the 
passage  of  the  Interstate  Commerce  Law. 

Q.  You  do  not  point  out  any  connection  be- 
tween the  two  events,  do  you?  (Not  answered). 

Chmmmioner  Morrison.  How  did  the  In- 
terstate Commerce  Law  make  the  loss  of  busi- 
ness that  you  did  lose? 

A.  Before  the  Interstate  Commerce  Law  we 


competed  for  it.  We  (quoted  the  same  rates 
via  Boston  as  they  did  via  MontreaL  We  can- 
not do  it  now. 

Ohmrman  Cooley.  I  do  not  see  that  you 
explain  it,  now. 

witness*  Previous  to  the  Interstate  Com- 
merce Law,  we  Quoted  such  rates  as  we  thought 
proper.  We  don  t,  now ;  we  have  now  to  pubhsli 
a  tariff ;  that  is  to  say,  our  connections  west  are 
to  publish  a  tariff  to  Boston,  and  adhere  to  it 
They  have  to  establish  a  tariff.  We  did  not 
have  to  publish  any  tariff  and  adhere  to  it  pre- 
vious to  the  passage  of  the  Interstate  Law. 

Q.  Before  the  passage  of  the  Law  then,  you 
could  adhere  to  your  ratesor  notes  you  pleased! 

A.  Yes  sir. 

Q.  Now.  you  speak  of  conipetition  at  Bt  Al- 
bans, in  the  business  from  Boston  and  New 
York;  what  did  you  say  about  that? 

A.  In  connection  with  Montreal  it  was:  I 
said  that  the  rates  from  Boston  to  Montreal 
could  not  be  higher  than  the  rates  from  New 
York  to  Montreal.  For  instance,  take  the 
Delaware  <&  Hudson  R.  R.  Co.,  they  made 
rates  from  New  York  on  a  forty-five  cent  basis 
to  Montreal.  It  was  impracticable  for  the  line 
from  Boston  to  Montreal  to  make  a  higher  rate 
because  the  Montreal  merchant  would  go  to 
New  York  to  purchase  goods  instead  of  com- 
ing to  Boston,  unless  he  bought  his  goods  cheap* 
er  in  Boston  than  he  did  in  New  York. 

Q.  Is  there  any  fast  freight  line  operating 
from  New  York  by  way  of  St.  Albans? 

A.  Yes  sir;  the  Nrttional  Despatch. 

Q.  Your  own  line? 

A.  Yes  sir. 

Q.  Is  it  this  same  organization  from  New 
York,  by  way  of  St  Allmns,  but  over  different 
lines? 

A.  Yes  sir. 

Q.  It  is  this  same  organization? 

A.  Yes.  I  am  the  general  manager.  It  goes 
from  New  London,  instead  of  from  Boston. 

Q.  Does  not  your  Company  fix  the  rates  by 
both  those  routes? 

A.  I  do. 

By  Mr.  Edmunds: 

Q.  The  Central  Vermont  controls  the  New 
London  route,  does  it  not? 

A.  Yes;  but  not  the  Connecticut  River, 
which  is  part  of  that  line. 

Q.  Your  line  operates  to  New  York  City? 

A.  Yes  that  way;  and  from  New  York  City. 

Q.  By  way  of  St  Albans? 

A.  Yes  sir. 

Oammisaianer  SehoonmaJber.  . 

Q.  That  is  by  the  way  of  New  London? 

A.  Yes;  by  water  from  New  York. 

Q.  Have  they  any  all  rail  track  from  New 
York  City? 

A.  No  sir. 

Q .  It  is  by  water  to  New  London,  and  Uience 
by  rail? 

A.  Yes. 

Gommunon&rWmXker,  Thereisandlroate 
direct  from  New  York  to  Montreal  by  way  of 
the  D.  &  H.  C.  Co.,  but  that  you  have  nothing 
to  do  with? 

A.  No  sir.  There  is  a  Joint  line  of  the  D. 
&  H.  C.  Co.  through  the  State  of  New  York 
not  subject  to  the  Interstate  Commerce  Lew, 
from  New  York  to  Rouse's  Point.over  tlie  New 
York  Central,  or  West  Shore,  and  over  the 
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i)eUware  A  Hudson  Canal  Company.  That 
goes  into  Montreal  from  Rouse's  Point  by  tlie 
Grand  Trunk  Railway.  They  make  a  rate 
from  New  York  to  Montreal  and  publish  a 
tarifiF.  They  make  a  rate  on  the  forty-five  cent 
basis,  so  that  our  route  from  Boston  to  Mon- 
treal has  to  be  on  the  same  basis  in  order  to 
<x)mpete. 

Oimmimo7ier  Sehoonmrnker. 

Q.  Does  the  Delaware <&  Hudson  Canal  Com- 
pany run  cars  over  the  New  York  Central  R 
R.  from  New  York  to  Albany? 

A.  Yes  sir;  it  is  a  joint  line;  they  form  a 
line  to  Rouse's  Point,  and  thence  to  Montreal 
and  other  points  in  Casada,  and  their  rates  to 
Montreal  are  on  the  fojty  five  cent  basis,  the 
same  as  ours  from  Boston  to  Montreal. 

By  Mr.  Stront: 

Q.  I  confine  your  attention,  Mr.  Porteous,  to 
the  routes  that  are  complained  of  in  this  peti- 
tion. If  I  understood  you  the  rates  complained 
of  were  fixed  in  this  way:  The  trunk  lines 
met  Maroh  5,  before  this  Act  became  operative, 
in  New  York,  and  there  they  discussed 
through  rates,  and  agreed  upon  them;  you  were 
there  by  invitation,  you  h«urd  the  discussion, 
you  knew  what  rate  they  substantially  agreed 
upon  there,  and  you  fixed  for  the  NaUonal 
Despatch  Line  a  rate  the  same  as  that  rate,  less 
the  differentials  as  stated  by  you? 

A.  Yes  sir. 

Q.  That  is  all  there  was  to  it? 

A.  Yes  sir. 

Q.  Now  I  want  to  get  at  the  connection  of 

the  Boston  &  Lowell .    Does  the  Boston 

^  Lowell  own  any  stock,  or  is  it  connected  in 
any  way  with  the  National  Car  Company  that 
you  know  of? 

A.  No  sir. 

Q.  Has  it  any  control  or  management  of  the 
National  Despatch  Line,or  its  officers  that  you 
.know  of,  as  a  corporation? 

A.  Not  much  I 

Q.  Does  it  appoint  ^ou  as  the  agent?  Can 
you  say  to  this  Commission  that  you  are  ap- 
pointed by  the  Boston  &  Lowell  as  the  agent 
of  the  National  Despatch  Line? 

A.  They  were  not  consulted  so  far  as  I  know. 

Q.  Do  they  pay  your  salary,  as  a  corpora- 
tion? 

A.  I  think  not. 

Q.  Was  the  Boston  &  Lowell  present  at  that 
^neeting  on  the  5th  of  March? 

A.  I  think  not. 

Q.  Is  the  Boston  A  Lowell  a  member  of  that 
irtink  line  organization? 

A.  No  sir.    I  never  knew  it  to  be. 

Q.  Or  had  they  any  representative  upon  the 
general  committee  to  establish  these  rates  which 
you  say  form  the  measure  from  which  you  es> 
tablished  the  rates  by  the  National  Despatch 
LJne? 

A.  They  were  not  represented. 

Q.  You  came  back  and  established  your 
tariffs,  did  you? 

A.  Yes  sir. 

Q.  Do  you  Issue  your  through  bill  of  lading? 

A.  Yes  sir. 

Q.  Were  Uioee  rates  shown  to  the  Boston 
0A  LoweU;  or  were  they  consulted  before  you 
•established  your  rates,  and  issued  your  bills  of 
Jading? 

A.  1  luiye  no  recollection  of  it 


Q.  Is  not  this  the  only  connection  that  the 
Boston  &  L6well|had  with  it?  You  having  es- 
tablished your  tariffs  in  the  manner  you  have 
stated,  the  Boston  &  Lowell  carry  the  cars  of 
the  National  Despatch  Line  Company  over 
their  road,  and  accept  in  division  a  certain  por- 
tion of  the  through  rate? 

A.  That  is  all. 

Q.  And  that  is  all  they  had  to  do  with  it  in 
any  way,  shape,  or  manner? 

A.  That  is  all. 

Q.  I  understood  you  to  say  to  the  Commis- 
sion that  there  was  no  written  arrangement  or 
agreement? 

A.  Not  that  I  know  of. 

Q.  And  the  Boston  &  Lowell  was  not  a  party 
to  any  written  agreement  or  arrangement  to 
your  knowledge,  was  it  sir? 

A.  Not  to  my  knowledge. 

Q.  When  the  rates  are  changed  do  the  Bos- 
ton &  Lowell  R.  R.  control  such  change  in  any 
way  that  you  know  of? 

A.  I  have  never  consulted  them. 

Q.  They  run  to  White  River  Junction.  Is 
it  within  your  knowledge  that  the  rates  charged 
by  the  Boston  «&  Lowell  R  R  to  White  River 
Junction  and  intermediate  points  are  less  than 
the  rates  charged  to  St.  Albans,  and  points  be- 
yond St.  Albans  to  the  west? 

A.  I  have  been  so  informed. 

Q.  Is  it  within  your  'knowledge  that  after 
the  passage  of  the  Interstate  Commerce  Act, 
the  Boston  &  Lowell  R.  R  made  their  rat^ 
conform  in  every  particular  to  that  law? 

A.  I  have  been  so  informed. 

Q.  Is  it  not  true  that  this  Portland  Steam 
Packet  Company,  having  a  line  of  ocean 
steamers  from  Boston  to  Portland,  from 
that  point  forward  freight  over  the  Grand 
Trunk  Railway  Co.  to  Montreal,  Detroit,  and 
other  points  west,  and  is  it  not  true  that  they 
adopt  the  rates  charged  by  the  National  De- 
spatch Company? 

A.  They  do. 

Q.  And  do  they  compete  with  the  National 
Despatch  Line  Company? 

A.  They  do. 

Q.  And  do  not  they  compete  with  the  Na- 
tional Despatch  Line  for  freight  at  those  iden- 
tical rates? 

A.  They  are  prepared  to  compete. 

Q.  They  do  compete,  do  they  not? 

A  Yes  sir;  all  the  freight  that  is  offered 
them  they  take  at  National  Despatch  rates. 

Q.  I  have  confined  myself  to  the  Boston  & 
Lowell.  Is  not  this  same  statement  of  fact 
true  in  relation  to  the  Concord  R  R,  one  of 
the  parties  defendant  here;  that  is,  as  to  any 
participation  in  making  the  rates? 

A.  The  Boston  &  Lowell  R  R  and  the  Con* 
cord  R.  R.  are  the  same. 

Q.  Is  it  not  true  as  to  the  Northern? 

A.  I  so  understand.  I  have  never  consult- 
ed theuL 

Q.  Is  it  not  true  that  the  Northern  R  R 
has  been  under  a  formal  lease  to  the  Boston  <& 
Lowell,  and  is  operated  by  it  as  a  matter  of 
fact? 

Mr,  Hoar.    We  do  not  deny  that 
A.  So  f  ar  aa  the  tariff  of  rates  are  concern- 
ed, they  have  never  been  consulted   about 
makinff  the  rates  of  the  National  Despatch 
tariff,  hj  me. 


513 


IirrBKSTATB  Ck)MMERCB  RbPORTA— ThB  COMMIBBIOlir. 


8kp.^ 


Q.  And  as  a  corporation,  has  the  Grand 
Trunk  Railway  been  consulted  as  to  the  rates, 
by  you? 

A.  1  have  no  recollection  of  any  conversa- 
tion with  any  of  the  officers  about  it;  I  under- 
stood the  basis  upon  which  ^he  tariff  was  to  be 
made  up,  and  made  up  the  tariffs  and  supplied 
them  with  copies. 

Q.  Do  I  understand  you  to  testify  to  the 
Commission  that  those  rates  that  were  estab- 
lished on  the  5th  of  March,  and  the  differentials, 
that  they  were  agreed  to  by  the  Boston  & 
Albany  K.  K.,  the  petitioner  in  this  case? 

A.  1  so  understand  it;  on  that  day,  and  be- 
fore, for  many  years  before. 

Q.  I  am  dealing  with  this  case  before  the 
Commission,  as  charged  in  this  petition? 

A.'  I  so  understood  it  at  that  meeting  held  at 
New  York,  that  the  Chesapeake  <&  Ohio  R.  R. 
Co.,  the  line  passing  over  there,  and  the  line 
known  as  the  National  Despatch  Line  were  at 
that  meeling  allowed  certain  differentials  on 
which  the  tariff  of  through  rate  by  the  Nation- 
al Despatch  Line  was  made  up,  and  that  the 
Boston  &  Albany  R.  R.  was  there  represented. 

Chairman  Cooley.  I  should  like  to  know 
about  the  organization,  etc.,  of  this  National 
Despatch  Line. 

Jar,  Strout.  We  claim  that  there  is  no 
organization,  but  that  the  whole  matter  con- 
sists in  simply  what  the  witness  has  stated. 

Chairman  Cooley*  Let  me  ask  a  few  ques- 
tions of  the  witness. 

By  the  Chairman: 

Q.  Will  you  tell  us  what  you  understand  the 
organization  of  this  fast  freight  line  is?  How  is 
it  formed?  What  Is  the  organization  of  the 
line?  How  is  It  made  up?  How  did  you  get 
your  authority  in  the  matter? 

A.  I  was  appointed  for  the  National  De- 
spatch Line  by  Governor  Smith. 

Q.  Who  is  the  National  Despatch  Line? 

A.  It  is  a  fast  freight  line. 

Q.  Who  composes  it,  and  how  do  they  be- 
come members  of  it? 

A.  There  is  no  organization,  it  is  a  trade 
mark. 

Q.  Trade  mark  I  There  must  be  some  per- 
sons to  it;  a  trade  mark  does  not  do  all  this 
business? 

A.  It  is  all  done  through  me. 

Q.  How  did  you  come  to  stand  for  a  trade 
mark? 

A.  I  communicate  with  the  parties  in  inter- 
est. 

Q.  How  do  you  come  to  be  in  a  position 
where  you  do  communicate,  and  represent  the 
National  Despatch  Line? 

A.  Before  I  became  manager  of  the  fast 
freight  line — 

Q.  How  did  you  become  manager? 

A.  I  was  appointed  by  Governor  Smith. 

Q.  Did  he  create  this  despatch  line? 

A.  He  created  my  appointment. 

Q.  He  gave  you  the  appointment? 

A.  Yes  sir. 

Q.  In  giving  you  the  appointment,  what  or 
whom  did  he  represent? 

A.  I  never  asked  him. 

Q.  Did  you  go  and  take  possession  of  a 
great  number  of  cars  without  ascertaining 
whether  the  person  telling  you,  had  authority? 
Don't  you  understand  that  there  is  some  def- 


inite authority  back  of  you  that  has  the  right 
to  put  you  in  this  position? 

A.  Governor  Smith  has.    He  has  the  right 

Q.  What  was  his  authority? 

A.  The  National  Car  Company  authorized 
him. 

Q.  Do  the  National  Car  Company  own  all 
these  cars? 

A.  They  own  a  large  number. 

Q.  Who  represents  the  others? 

A.  The  Grand  Trunk  Railway  Company 
have  700  cars. 

Q.  Does  any  other  railroad  company  have 
any? 

A.  Yes  sir. 

Q.  In  giving  you  authority  did  these  roads 
have  any  voice  in  the  matter,  the  other  ownera 
of  cars,  besides  the  car  company? 

A.  They  ought  to  have,  but  I  have  not  con- 
sulted them. 

Q.  You  don't  know  whether  they  were  con- 
suited  in  regard  to  your  appointment? 

A.  I  understood  that  they  were. 

Q.  That  is.  •  that  all  these  owners  of  these 
cars  concurred  in  your  being  selected  for  thia 
place? 

A.  Yes  sir. 

Q.  So  that  you  act  for  them  all? 

A.  Yes  sir. 

Q.  How  long  have  you  been  the  general 
manager  of  this  line? 

A.  ISight  months. 

By  Mr.  Strout: 

Q.  As.I  understand,  the  National  Car  CatOr 
pany  is  a  distinct  corporation? 

A.  Yes  sir.       ^ 

Q.  And  that  is  the  owner  of  these  cars? 

A.  Yes  sir. 

Q.  Will  you  state  who  owns  the  cars  oper- 
ated by  the  National  Despatch  Line? 

A.  The  National  Car  Company,  and  the 
Grand  Trunk  Railway  Company  most  of  them. 

Q.  Who  owns  the  balance? 

A.  The  Chicago,  Pekin  A  South  Western 
Railroad  own  fifty. 

Q.  Neither  the  Boston  &  Lowell,  nor  any  of 
these  defendants  own  any,  do  they? 

A.  None. 

Q.  Not  at  all? 

A.  No  sir. 

Q.  Now,  is  it  not  true  that  that  National  Car 
Company  desire  to  have  occupation  for  their 
cars? 

A.  Certainly. 

Q.  And  is  it  not  further  true  that  the  stock- 
holders, whoever  they  are— do  you  know  who- 
they  are? 

A.  I  know  but  very  few  of  them. 

Q.  But  they  run  their  cars  under  the  name- 
of  the  National  Despatch  Line,  do  they  not? 

A.  Yes  sir. 

Q.  And  you  are  appointed  by  Governor 
Smith  as  the  agent  of  that  line? 

A.  Yes  sir;  and  I  get  the  traffic  for  theno. 

Q.  You  get  the  tn3&c  that  pays  the  compen- 
sation for  me  use  of  the  cars? 

A.  Yes;  that  is  how  thc^  live. 

Q.  Is  Governor  Smith  a  large  stock  holder  in 
the  car  company? 

A.  I  don't  know  whether  he  owns  a  doUar. 

Q.  That  is  an  independent  organization,  and 
if  it  is  a  carrier,  it  is  a  different  carrier  fronk 
any  named  in  this  petition? 


1887. 


Boston  &  A.  R  R.  Go.  t.  Boston  &  L.  B.  B.  Co. 


618P 


A.  Yes  sir. 

Q.  And  the  Boston  A  Lowell  Issue  this  for- 
warding receipt  which  is  in  eyidence? 

A.  Yes  sir. 

Q.  And  this  forwarding  receipt  states  upon 
the  receipt  that  it  forwards  it  and  deliyers  it 
to  the  next  carrier,  and  that  its  liability  ceases, 
and  that  they  become  a  delirering  agent,  do 
they  not? 

A.  Yes  sir. 

Q.  And  do  they  occupy  any  other  position? 

A.  No  sir. 

By  Mr,  Hoar: 

You  say  that  you  make  the  rates  for  the  car- 
riage of  freight  to  the  west  orer  the  Boston  & 
Lowell  R.  R 

A.  Yes. 

Q.  And  you  do  that,  as  I  understand  with- 
out any  consultation  with  any  of  their  officers? 

A.  Ido. 

Q.  From  whence  do  you  derive  your  author- 
ity to  charge  tolls  over  that  road,  or  charge 
rates  for  the  carriage  of  freight  over  that  road? 

A.  From  the  National  Despatoh  Line. 

Q.  Of  which  they  are  a  part? 

A.  I  cannot  say  that;  the  goods  are  delivered 
at  the  Boston  <&  Lowell  depot;  that  is  all  I  can 
say. 

Q.  Suppose  the  Boston  &  Lowell  R.  R  ob- 
jected to  the  rates  you  made,  what  should  you 
do? 

A.  I  don't  know ;  that  is  a  conundrum  I  can't 
answer;  I  know  what  I  would  do,  but  I  don't, 
want  to  say  it  before  the  Boston  &  Albany 
people. 

Q.  What  is  that? 

A.  Find  some  one  else. 

Q.  Is  it  not  therefore  a  fact  that  you  stand 
in  such  relation  to  the  Fitohburg  K.  R.  and 
the  Boston  <&  Lowell  R  R  that  you,  in  effect, 
dictate  what  rates  they  shall  take? 

A.  I  never  undertake  to  dictate. 

Q.  Well,  settle  the  rates? 

A.  I  arrange  the  rates,  I  make  the  rates,  and 
they  have  heSn  always  carried  out. 

Q.  But  you  do  not  consult  with  either  of 
those  terminal  roads? 

A.  No  sir. 

By  Omnmdmoner  Walkers 

Q.  This  bill  of  hiding  issued  by  the  Boston 
A  Lowell  that  has  been  put  in  evidence  is  that 
used  upon  freight  received  by  the  N.  D.  Line 
at  all? 

A.  Yes.  (Taking  the  bill  of  Uuiing.  and  in- 
dicating) This  upper  part,  here,  down  to  the 
word  ''shipper"  is  left  with  the  Boston  <& 
Lowell  roaa  by  the  shipper  for  way  billing  pur- 
poses; this  lower  part  is  handed  to  the  shipper 
and  signed  by  the  agent  and  that  is  taken  to 
the  National  Despatoh  Office,  in  the  City  of 
Boston,  or  elsewhere,  and  they  get  a  National 
Despatch  bill  of  lading:  this  document  will 
carry  the  freight  to  Whito  River  Junction, 
there  to  be  handed  over  to  the  Central  Vermont 
R  R  and  the  shipper  won't  be  satisfied  when 
the  freight  has  to  go  to  Montreal,  say;  so  he 
comes  to  our  office  and  hands  us  this  document 
and  we  give  him  a  National  Despatch  bill  of 
ladingto satisfy  him. 

Q.  What  is  the  course  of  business  upon 
freight  that  you  solicit  that  comes  to  your  of- 
flee  first? 

A.  It  is  the  same;  we  solicit  it,  and  go  and 
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toll  them  to  deHver  it  at  the  Boston  A  Lowell 
R  R  freight  depot;  he  does  so  and  gets  this 
receipt  and  comes  with  it  to  our  office  and  get»* 
his  bill  of  lading;  they  do  not  solicit  business, 
that  is,  the  Boston  &  Lowell  do  not  solicit 
business. 

By  Mr,  Hoar: 

Q.  It  is  the  employes  of  the  Boston  &  Lowell 
R.  R  that  attend  to  the  way  billing  of  the 
freight  over  their  road? 

A.  Yes. 

Q.  None  of  your  employes  are  concerned  in 
handling  the  freight? 

A.  No  sir. 

Q.  The  employes  of  the  National  Despatob^ 
Line  are  solicitors  for  the  freight? 

A.  Yes  sir. 

Q.  But  do  nothing  about  handling  it  upon- 
the  railroads? 

A.  No  sir. 

Q.  And  the  way  bill  is  issued  by  the  Boston- 
&  Lowell  Railroad? 

A.  That  way  bill  is  made  by  them. 

Q.  Is  that  the  way  bill  (indicating)? 

A.  No  sir;  it  is  a  way  bill  that  accompanies- 
the  freight;  it  is  the  National  Despatch  Line 
way  bill. 

By  Mr.  Sehoonmaker: 

Q.  These  railroads  making  up  the  National 
Despatoh  Line,  do  they  have  officers  and  offi- 
cials along  the  line  at  any  point? 

A.  They  do  at  the  principal  points,  Mont- 
real, Detroit,  Toronto,  eto. 

Q.  Along  the  line  of  the  roads  between  Mont- 
real and  Bioston,  do  the  officers  of  the  vuious 
railroads  act  as  officials  of  the  Despatoh  Eine?' 

A.  Yes  sir. 

(The  witness  took  a  list  of  agents  of  the  Na- 
tional Despatoh  Line,  and  marked  the  word 
"no"  against  those  who  are  not  railroad  agents.)^ 

By  Mr.  Hoar: 

Q.  If  a  shipper  whose  freight  has  not  heew 
solicited  by  the  N.  D.  Line  goes  to  the  Boston 
<&  Lowell  Station  and  tenders  freight  to  be  car- 
ried over  their  line  and  connecting  roads  to  the 
West.  What  happens  to  him  in  the  way  of  doc^ 
uments? 

A.  The  shipper  is  allowed  to  leave  his  freight 
and  he  is  furnished  with  a  receipt  for  it,  and 
he  is  sent  to  the  National  Despatch  Line  of- 
fice for  a  bill  of  lading. 

Q.  And  they  quote  the  rates  which  are  the* 
National  Despatoh  Line  rates,  to  him? 

A.  I  don't  know  what  they  do. 

Q.  They  cannot  send  it  over  your  line,  ex- 
cept upon  those  rates? 

A.  No  sir. 

Q.  And  it  is  way  billed  at  those  rates? 

/^    Yes  sir 

Q.  By  the  Boston  &  Lowell  R  R? 

A.  By  the  employes. 

Q.  You  have  spoken  about  the  Delaware  & 
Hudson  Canal  Company  as  being  a  competitor 
with  you  for  Montreal  business? 

A.  Yes  sir. 

Q.  Is  that  letter  in  your  writing  landing, 
letter  to  witness)? 
A.  Yes;  that  is  my  writing. 

Q.  Atitodate? 

A.  Yes  sir. 

(Letter  read  aloud,  put  in  evidence  and^ 
filed  with  the  secretary.) 
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Q.  Was  Uiat  agreed  on  between  you  and 
them? 

A.  No  sir. 

Q.  What  rates  did  you  thereupon  makef 

A.  Forty-five  cents. 

Q.  You  suggest  fifty- three  cents,  etc.? 

A.  Yes,  for  them,  for  Mr.  Crawford,  between 
^ew  York  and  Montreal. 

Q.  What  rates  did  you  thereupon  make? 

A.  I  made  on  the  forty-five  cent  basis. 

Q.  Instead  of  fifty- three  cents? 

A.  Yes  sir. 

Q.  Was  that  a  rate  under  the  rate  made  bv 
4he  New  York  Central  to  go  by  the  Del.  & 
Hudson  Canal  Co.? 

A.  No  sir. 

Q.  At  that  time? 

A.  No  sir. 

Q.  What  was  their  rate? 

A.  Forty-five;  they  never  had  over  forty-five 
xents. 

Q.  At  what  date  do  you  fix  it  that  the  New 
York  Central  rate  was  forty-five  cents? 

A.  I  fix  it  then,  the  5th  of  April;  I  sugffest- 
>ed  to  them  to  put  them  up,  so  as  to  have  fixed 
rates,  and  so  as  not  to  compel  me  to  put  them 
down;  if  their  rate  was  fortv-five  cents,  and  I 
hnd  to  make  a  differential  of  8  cents  to  get  part 
of  the  business,  I  should  make  my  rate  thirty- 
seven  cents;  I  wanted  them  to  go  up  to  fifty- 
three  cents  so  that  I  could  get  my  share  of  the 
business. 

Q.  They  made  a  rate  of  forty-five  cents? 

A^  Yes  sir. 

Qr  You  made  the  same  rate? 

A.  The  same  rate  was  made  before,  and  I 
4id  not  change  it.     ^ 

Q.  So  that  your  rates  were  identically  the 
tame? 

A.  Yes  sir. 

Q.  Have  they  changed  theirs? 

A.  Not  that  I  know  of. 

Q.  In  answer  to  a  question  by  Mr.  Fifleld, 
•Tou  said  your  all  rail  route  to  the  West  is  the 
longest  route? 

A.  I  said  it  was  a  longer  route. 

Q.  And  that  was  the  reason  you  charged 
^e  differentials? 

A.  Yes  sir. 

Q.  The  basis  of  the  charging  of  differentials 
^was  that  you  had  the  longest  route  in  milage, 
was  that  it? 

A.  The  basis  was  because  the  trunk  lines  al- 
lowed the  differentials. 

Q.  What  was  the  basis  on  which  you  claimed 
it?  Because  your  own  was  the  longest  line? 

A.  Claimed  itl  I  was  not  in  the  discussion 
when  it  was  allowed  to  us,  the  original  discus- 
:Sion. 

Q.  Do  you  understand  it  was  based  upon 
4he  fact  that  you  were  the  longest  line? 

A.  Yes  sir. 

Q.  And  that  you  took  a  long  time  to  carry 
the  goods? 

A.  Yes  sir. 

Q.  Is  that  the  fact? 

A.  I  have  no  doubt  of  It. 

Q.  Longer  than  the  trunk  lines? 

A.  Yes  sir;  longer  than  the  complainant,  the 
Boston  &  Albany. 

Q.  Did  you  know  of  the  issuance  of  that 
circular  about  the  time  your  fast  train  m^de 


over  that  route?    (Handing  a  printed  circular 
to  witness.) 

A.  This  is  1886;  I  may  have  seen  copies  of 
that;  probably  I  did. 

Q.  Does  that  correctly  represent  the  time  oc- 
cupied? 

A.  I  don't  know;  I  don't  think  so. 

Q.  Does  it  make  it  too  long  or  too  short? 

A.  Too  short ;  I  wish  we  did  make  thit 
time;  I  would  get  more  business. 

Q.  Do  you  solicit  freight  under  these  adver- 
tisements? 

A.  No  sir;  I  haven't  seen  this,  I  don't  know 
that  I  ever  saw  it.  I  have  not  seen  it  lately,  I 
know. 

Q.  That  makes  it  in  about  four  and  a  half 
days? 

A.  Yes  sir;  that  does  not  come  under  my 
business,  but  if  they  would  keep  up  the  time, 
I  would  get  more  business. 

Q.  How  long  have  you  been  connected  with 
the  Central  Vermont  Railway? 

A.  Eight  months. 

Q.  You  were  connected  with  the  Grand 
Trunk  Railway  before  that  time? 

A.  Yes  sir;  for  thirty-two  years  and  a  half. 

Q.  You  were  the  general  freight  agent  of  the 
Grand  Trunk  Railway? 

A.  I  was  for  ten  years. 

Q.  Can  you  give  me  the  rate — you  say  a 
forty-five  cent  basis,  what  do  you  mean  by 
that?    I  suppose  you  mean  that  is  first-class. 

A.  Yes  sir. 

Q.  Can  you  give  me  the  rates  the  New  York 
Central  made  to  be  carried  over  the  Delaware  A 
Hudson  Company  for  the  other  classes  of 
freight,  other  than  first  class? 

A.  It  would  only  be  approximate;  I  have 
only  got  it  in  my  mind  now. 

Q.  Let  me  read  them:  45,  40,  85,  80,  25  and 
28.  is  that  right? 

A.  Yes;  I  think  it  is. 

Q.  You  do  not  follow  that  rate  through  Uie 
classification? 

A.  No  sir. 

Q.  When  you  say  you  adopted  the  45  rate 
you  adopted  that  on  first  class? 

A.  Yes  sir;  and  took  the  differentials  on  the 
other  classes  of  tariff. 

Q.  What  was  the  rate  on  the  second-class; 
where  theirs  was  40.    What  did  you  make? 

A.  40.  80,  28,  20,  18. 

Q.  Then  you  did  not  as  a  matter  of  fact 
make  the  same  rate;  whenever  they  adopted  a 
45  cent  basis  vou  took  the  differentials  out  on 
all  classes  under  second— on  all  the  four  lower 
classes? 

A.  Yes  sir. 

By  Mr,  Edmunds: 

Q.  In  those  rates  }rou  are  now  speaking  of 
besides  this  rate  as  printed,  did  you  allow  any 
rebates,  discounts,  or  drawbacks,  or  anything 
of  that  nature,  to  the  shipper? 

A.  No  sir. 

Q.  8o  that  he  actually  and  finally  pays  with- 
out  contrivance  to  maae  it  easier  for  him,  ex- 
actly what  is  stated  in  that  print? 

A.  Yes  sir:  or  other  prints;  this  as  far  at  it 
goes. 

Q.  So  that  that  is  the  positive  sum  that  tiie 
shipper  has  to  pay  finally,  for  good  and  all,  and 
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i^ithout  any  benefit  back  to  himself,  in  any 
shape? 

A.  If  it  has  not  been  amended. 

Q.  That  is,  it  is  that  way,  if  it  is  not  other- 
wise? 

A.  Tes;  as  it  is  published  and  printed. 

Q.  You  have  said  that  you  do  not  get  any 
foreign  freights  now  to  speak  of  since  this  Law 
•came  into  operation;  what  was  the  rate  last 
year  from  Detroit  to  Boston  for  exportation? 

A.  Whatever  we  could  get  All  Uie  money 
we  could  get;  it  would  vary. 

Q.  What  was  the  highest  rate? 

A.  On  grain  the  highest  rate  would  be  nine- 
teen and  a  half  cents. 

Q.  What  would  be  the  lowest  rate? 

A.  Twelve  and  a  half. 

Q.  What  has  been  the  highest  rate  this  year 
from  Detroit  to  Boston,  on  grain? 

A.  Nineteen  and  a  half. 

Q.  So  that  you  get  down  this  year  to  exact- 
ly where  you  were  last  year  when  you  were  at 
concert  pitch? 

A.  Yes  sir. 

Q.  We  desire  a  copy  of  this  way  bill  put  in 
evidence.  Now,  suppose,  Mr.  Porteous,  that 
your  National  Despatch  fast  freight  line  con- 
cern gets  a  train  load  of  your  fast  freight 
thrown  off  the  track  between  Boston  and  Lo- 
well; who  foots  the  bill  to  the  shipper? 

A.  I  would  collect  from  the  Boston  <&  Low- 
<ell  R.  R.  Co.  The  bill  would  be  sent  to  me 
by  the  shipper  or  consignee;  he  would  send 
the  bill,  and  I  would  do  what  I  could  to  collect 
it  from  the  Boston  &  Lowell  R  R.  Co. 

Q.  Do  you  hold  yourself  responsible? 

A.  Not  much! 

Q.  If  anybody  was  to  be  sued,  it  would  not 
be  vou? 

A.  I  hope  not. 

Q.  It  would  be  the  National  Despatch  Com- 
pany, would  it  not? 

A.  I  think  it  would. 

Q.  Who  would  be  served  with  process  In 
that  case? 

Mr,  Strout.  How  does  he  know?  If  the 
gentleman  will  refer  to  the  Mass.  reports,  he 
will  see. 

Q.  Suppose  you  thought  it  was  an  unjust 
claim,  what  would  you  do? 

A.  Decline  to  pay  it 

Q.  Has  there  ever  been  an  instance  in  which 
Tou,  or  any  officer  of  the  National  Despatch 
Line,  or  the  line  itself  have  been  sued  for  the 
loss  or  injury  of  freight? 

A.  Personally? 

Q.  Just  as  1  put  the  question,  personally  or 
as  a  corporation? 

A.  I  don't  know  that  we  allowed  our  cases  to 
j;o  to  suit 

Q.  Is  there  any  other  officer  of  this  Nation- 
al Despatch  Company,  or  line,  except  your- 
aelf,  and  those  employed  under  you? 

A.  I  have  an  auditor  and  claims  agent 

Q.  Do  you  appoint  him? 

A.  He  was  there  when  I  went  there.  I  sup- 
pose if  a  successor  was  to  be  appointed  that  I 
should  appoint  him. 

Q.  Is  he  under  your  orders? 

A.  He  takes  orders  irom  me. 

Q.  Is  he  under  the  orders  of  anyone  else 
that  you  know  of? 

Ihtbb  S. 


A.  No  sir;  he  is  there  independent  If  he  is 
not  under  my  orders  he  is  independent 

Q.  Well,  take  your  claims  i^nt;  who  ap- 
points the  claims  agent? 

A.  That  is  the  same  man ;  auditor  and  claims 
agent. 

Q.  Is  there  any  treasurer? 

A.  I  don't  know  him. 

Q.  Is  there  any  treasurer,  I  asked.  Do  you 
know  whether  there  is  any  treasurer  or  not? 

A.  I  don't  know  of  any  such  officer. 

Q.  You  have  never  heard  of  such  a  one? 

A.  No  sir. 

Q.  Is  there  any  president? 

A.  I  don't  know. 

Q.  You  never  heard  of  one? 

A.  No  sir. 

Q.  Is  there  any  board  of  directors? 

A.  I  don't  know  them. 

Q.  Then  all  that  there  is  of  it  on  the  face  of 
the  earth  are  those  railway  corporations  men- 
tioned, and  their  officers,  and  their  line  of 
cars,  whoever  owns  them,  that  run? 

A.  Yes  sir. 

Q.  Now,  about  the  cars.  You  say  the  Na- 
tional Car  Company,  a  Vermont  organization, 
or  corportion  is  the  owner  of  a  very  large 
number  of  cars.  Who  pays  that  company  for 
their  car  service? 

A.  The  roads  over  which  they  rtin. 

Q.  You  do  not? 

A.  No  sir. 

Q.  You  do  not  keep  the  accounts? 

A.  No  sir,  they  keep  them  themselves. 

Q.  The  roads  over  which  the  cars  run,  Chen, 
form  the  National  Car  Company? 

A.  They  loan  the  cars  to  the  railroads,  and 
they  run  them  over  their  roads  for  hire.  The 
National  Car  Company  send  their  cars  over 
the  roads  for  hire. 

Q.  Do  they  pay  for  the  use  of  the  road,  or 
does  the  railroad  pav  for  the  use  of  the  cars? 

A.  I  should  say  they  got  pay  for  the  use  of 
the  cars. 

Q.  Then  the  railroad  companies  pay  the  car 
company  for  the  use  of  the  cars  that  are  used 
on  their  roads? 

A.  Yes  sir.    I  should  think  so. 

Q.  And  so  with  each  of  the  roads  that  con- 
stitutes a  link  in  the  connection  between  De- 
troit &  Boston? 

A.  I  should  say  so. 

Q.  And  the  same  is  done  with  the  Grand 
Trunk  Railway  as  far  as  it  owns  cars.I  suppose? 

A.  Yes  sir. 

Q.  And  with  everybody  else  that  owns  cars? 

A.  Yes  sir,  as  I  understand  it. 

Q.  I  understood  you  to  say  before,  in  answer 
to  a  question  of  mine,  that  while  there  were 
no  written  contracts  between  these  roads  in 
the  line  doina;  this  through  busihess  there 
were  division  usts  on  paper  between  them. 

A.  Yes  sir. 

q!  What  is  a  division  list? 

A.  It  shows  the  various  proportions  of  the 
through  rates. 

Q.  Have  you  one  of  them? 

A  No  sir. 

Q.  Can  you  get  one? 

A.  Yes  sir,  a  hundred  thousand. 

Q.  Will  you  get  some  and  bring  them  here 
for  the  Commission? 

A  Mr.  Fifldd  is  going  to  produce  them. 
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I  will  supply  them  if  the  Commission  require  it. 

(Mr.  Btrout  objects  that  the  divisions  are 
immaterial). 

Mr,  Edmunds*  It  would  have  a  tendency 
to  show  to  the  unsophisticated  mind  some- 
thing about  this  car  company  or  this  National 
Despatch  Line. 

Mr,  Strout.  (After  discussion).  We  with- 
draw any  objection  to  the  papers  going  to  the 
Commission  for  their  use. 

Chairman  Cooley.  We  think  it  very  prop- 
er to  have  the  papers,  the  law  contemplates 

entire  publicity  in  regard  to  rates We 

think  we  are  entitled  to  call  out  this  evidence, 
and  that  we  are  entitled  to  have  this  informa- 
tion ourselves,  without  reference  to  this  suit. 

By  Oommissioner  Wntlkeri 

Q.  Whether  or  not  these  8.750  cars  are 
enough  to  do  all  the  business  that  the  National 
Despatch  Line  takes  under  this  bill  of  lading, 
or  whether  you  use  other  cars? 

A.  We  are  not  particular;  we  use  what  we 
can.  If  our  cars  happen  to  be  west,  and  we 
want  other  cars,  we  get  them. 

Q.  Whom  do  you  get  them  of? 

A.  Anybody  that  has  them. 

Q.  The  Boston  &  Lowell,  or  any  other  road 
where  the  goods  are  taken? 

A.  Yes,  wherever  they  are  wanted. 

By  Mr.  Strout: 

Q.  I  suppose  that  is  simply  upon  the  general 
principle  obtaining  between  railroads;  when 
your  cars  are  all  in  use  you  take  other  pars  and 
pay  the  car  service? 

A.  We  take  other  cars. 

By  Mr,  Hoar: 

Q.  You  say  you  get  them;  who  gets  them, 
do  you  do  it? 

A.  Sometimes. 

Q.  Don't  you  leave  it  to  the  Lowell  Road  as 
to  which  car  this  freight  shall  be  put  in? 

A.  I  have  never  had  any  correspondence 
with  them  about  it. 

Q.  Don't  you  leave  it  to  them? 

A.  I  have  not  said  anything  about  it;  I  have 
had  no  discussion  with  them  about  it 

Q.  They  put  it  into  such  cars  as  they  may 
have  upon  the  track? 

A.  As  far  as  I  know. 

By  Mr,  Edmunds: 

Q.  You  spoke  about  some  paper  in  exist- 
ence, or  papers,  respecting  the  transactions  be- 
tween these  various  companies  concerning  this 
business,  besides  the  division  lists? 

A.  The  tariff  rates. — they  are  in ;  the  commis- 
sioners are  supplied  with  copies  of  the  tariff. 

By  Cammmioner'BraLggi 

Q.  If  a  shipper  in  Deiroit  should  offer  the 
National  Despatch  Company  there  a  shipment 
from  Detroit  to  any  point  on  your  line,  he 
could  get  it  shipped,  could  he  not? 

A.  Yes  sir. 

Q.  If  he  wanted  to  ship  from  Detroit  by  the 
National  Despatch  Company  to  points  in  New 
York,  between  Ogdensburgh  and  New  York, 
could  he  do  it? 

A.  No  sir;  it  would  be  a  difficult  matter  to 
do  it.  It  could  be  done,  but  it  is  not  usual, 
not  by  way  of  Ogdensburch. 

Q.  It  could  l^  shipocd  from  Detroit  or 
Chicago  to  points  in  New  Hampshire  and 
Vermont? 

A.  Yes  sir 


(2*  A  shipper  in  New  York  could  get  freight 
shipped  to  points  in  Vermont? 

A.  No  sir,  it  is  not  in  his  line  of  business. 

Q.  Whose? 

A.  The  agent  of  the  National  Despatch 
Line. 

Q.  He  could  ship  by  way  of  New  London  f 

A.  No  sir;  not  by  any  line;  the  National 
Despatch  agent  would  not  do  it. 

Q.  Would  not  give  a  rate  from  New  Yorkf 
•    A.  No  sir. 

Q.  From  New  York  to  Montreal,  would  he 
give  a  rate? 

A.  Yes;  but  you  said  to  points  in  Vermont 

Q.  Prom  the  City  of  New  York  to  any  point 
in  Vermont  or  Connecticut,  they  would  not 
give  him  a  rate? 

A.  No  sir. 

Q.  Whvnot? 

A.  He  is  not  the  agent 

Q.  He  is  the  agent  for  Montreal  shipments, 
but  not  for  any  intermediate  points? 

A.  No  sir. 

Q.  How  is  it  from  Boston  to  points  in  Ver- 
mont? 

A.  Our  line  is  not  from  Boston  to  Vermont; 
it  is  from  Boston  to  Montreal. 

Q.  Don't  they  go  through  Vermont? 

A.  Yes  sir. 

Q.  That  is  what  I  am  talking  about  Doa*t 
it  seem  to  you  a  little  funny,  Mr.  Porteooa, 
when  shippers  in  Detroit  and  Chicago  can  get 
freight  shipped  over  your  line  to  points  in 
Vermont,  that  if  he  lived  in  Boston  he  could 
not  do  it? 

A.  I  don't  understand  you;  he  can. 

Q.  I  thought  you  said  just  now  that  he 
could  not? 

A.  You  were  talking  about  New  York. 

Q.  I  am  talking  about  Boston.  If  a  shipper 
in  Boston  offers  freight  by  the  National  De- 
spatch Line  to  any  point  in  Vermont,  or  south, 
of  8t  Johns,  you  won't  take  it? 

A.  No  sir;  we  don't  take  it  by  the  National 
Despatch  Line. 

Q.  You  will  take  it  for  west  of  8t  Johns 
from  Boston? 

A.  Yes  sir. 

().  Don't  it  seem  a  little  funny  that  when  s 
shipper  in  Detroit  or  Chicago  can  do  these 
things  anywhere  along  your  fine,  and  all  over 
your  line,  that  a  man  in  Boston  can't  do  It 
with  west  bound  freight? 

A.  It  does  not  seem  funny  to  me. 

Q.  You  say  that  after  the  passage  of  the  In- 
terstate Commerce  Act  you  went  to  work  and 
conformed  to  that  Law  with  your  rates? 

A.  YesiBir. 

Q.  What  changes  did  you  make  in  your 
rates  at  Nashua,  N.  H.,  from  Boston,  to 
Nashua? 

A.  We  don't  run  from  Boston  to  Nashua. 

Q.  Does  not  your  road  run  by  there? 

A.  The  National  Despatch  Line  does  not; 
that  runs  from  Boston  to  St  Johns,  and  west. 

Q.  Does  it  not  go  right  by  Nashua? 

A.  Yes  sir. 

Q.  When  you  made  it  conform  to  the  Inter- 
state Commerce  Law,  you  mean  between  Bos- 
ton and  Montreal? 

A.  Yes  sir.  and  others. 

Q.  But  not  at  other  points  between  BosKn 
and  Montreal? 


this  National  Deapatch  Line  with  these  rall- 
roade.  are  tbe  tariff  rates  and  Ibe  division  llsta, 
ibat  you  kDow  off 

A.  That  is  all. 

Mr.  Edunnds.  We  would  like  70a  (o 
produce  the  diviaion  lists  for  a  year  Mck,  so 
a*  to  show  the  relation  tietween  tbe  buslnesa 
of  last  yeai  and  this  with  respect  to  its  oper- 
aiion,  and  reason ableness. 

By  Mr.  Strotit: 

Q.  Canyoue'-- 
tbe  Blue  Line? 

A.  Not  that  I  know  of. 

Q.  Or  the  Red  Line? 

A.  Not  that  I  know  of, 

Q.  This  Deapatch  Line  is  for  through  and 
not  for  local  tralflcT 

A.  It  ia  for  through  traffic 

Q.  And  not  for  local  traffic  at  allT 

A.  No  sir. 

Q.  And  DO  through  line  is  tor  local  trafflcT 

A.  No  sir;  It  ia  (or  through  traffic  only. 

Q.  And  that  is  one  advantage  id  shipping 
by  the  Uirough  line:  Ihat  you  get  despaicb  as  to 

A.  Yes. 

By  Mr.  FUlald: 

Q.  Do  any  of  the  Boston  &  Lowell  can  do 
this  through  bustnessT 

A.  Not  tliat  I  kuDW  at;  I  do  not  think  they 
would  allow  them. 

By  Mr.  Stront:  , 

Q.  Tbe  BOBtoQ  &  Lowell,  Couoord,  and 
Northern, — are  any  of  tltelr  cars  allowed  to  go 
Weat? 

A.  Norir. 

Q.  Unless  anybody  ateaU  tbem,  or  takes 
themf 

A.  No  sir;  that  is  all;  they  ar«  not  built  for 
that  purpose. 

By  Mr.  Flil«Id: 

Q.  Are  tuauyoflbose  carsretrigeralOTcaraT 

A.  A  large  number  of  them  are. 

GlukrlM  8.  MeUen.  Called  on  behalf  of 
complainants;  sworn,  testified  as  follows; 

Siamined  by  Mr.  Ho«.r; 

Q.  Are  you  the  Oeoeral  Superintendent  of 
the  Boston  &  Lowell  B.  R.  Co. 

A.  Yea  sir. 

Q.  Were  you  in  188at 

A.  Yes  sir. 

a.  Did  you  sign  that  time  table  of  fast 
jht  trains  to  the  WesL     (Handing  same  to 
witness.) 
A.  I  did  not. 

Q.  Who  put  your  name  on  UT 
A.  I  donl  know;lhaTeBeenUieBHmethlngi 
1  do  not  know  wliere  it  was  printed  or  pub- 
lished. 


should  not  say  that  it  was. 

Q.  Do  you  know  whether  freight  was  solic- 
ited upon  this  time  tableT 

A.  No  sir;  I  know  nothtuK  about  it,  only 
that  there  was  such  a  circular  issued,  and  that 
a  lot  of  them  were  sent  to  me. 

InTBBB. 


do  not  always  sucraed. 

Q.  What  is  the  time  in  thatf 

A.  Four  days  and  a  half;  that  is  calculated 
to  be  a  schedule  of  one  traiu  each  way  that  is 
'HL.'  and  'B.'  freight,  refrigerator  cara,  butter 
and  fresh  beef,  egga,  cheese,  any  freight  that 
requires  apeclal  care,  and  special  temperature; 
it  does  not  apply  to  general  freight;  that  does 
not  cover  one  quarter  part  of  the  business. 

Q.  Now  ube  the  general  freight,  what  time 
do  you  roakeT 

A.  Idon'tknow,  I  never  gave  the  matter  any 
consideration;  our  line  only  runs  144  miles; 
when  wegetlhrough  we  let  the  other  man  take 
it  and  be  gets  it  through  when  he  can.  We 
are  only  tnterealed  as  far  as  While  River  Junc- 
tion; 1  could  not  tell  you  what  time  a  abipment 
leavingBostonwoula  arrive  In  Chicago,  If  you 
should  ask  me,  or  if  any  customer  should  ask 
me.  That  was  calculated  to  be  a  particularly 
fast  train;  the  ordinary  train  would  be  a  day 
or  a  day  and  a  half  longer.  That  Is  only  an  es- 
timate, and  not  from  any  particular  knowl- 
edge. 

Q.  How  lone  haveyou  been  connected  with 
the  Boston  &  Lowell  Railroad  Company! 

A.  Since  October,  1880. 

Q.  How  long  a  time  has  the  National  Des- 
patch Line  existed! 

A.  Ever  since  I  have  been  connected  with 
railroading;  It  was  there  twfore  1  came  there, 
eighteen  years  ago,  in  1860. 

Q.  What  ia  tbe  connection  of  the  Boston  & 
Lowell  Railroad  with  ItT 

A.   It  Is  one  of  the  roads  that  it  runs  its  traffic 

Q.  Wlial  authority  do  they  have  to  make  a 
rate  over  your  roadf 

A.  None;  except  that  they  have  done  It  and 
we  have  not  prevented  it. 

Q.  You  have  assented  to  ilT 

A.  Bubstantlally  so. 

Q.  It  is  on  anunderatoodDragreed  divlilonf 

A.  It  is  on  a  division  that  weliad  no  part  in 

Q.  ""f  ou  take  ItT 

A.  Yea;  we  take  It  I  have  never  been  able 
to  understand  It;  I  kuowhow  we  arrive  at  our 
proportion;  I.know  what  It  is,  but  I  don't  know 
how  the  parties  who  originally  agreed  what 
that  proportion  should  be,  arrived  at  it;  it  was 
there  when  I  came  on  the  road  dghteen  years 
ago. 

Q.  Is  that  a  fair  proportion  for  your  loadl 

A.  I  never  felt  so. 

Q.  Have  you  objected  to  it? 

A.  Yes,  and  tried  to  get  more  and  have  got 
more  at  different  times. 

Q.  Wlien  you  made  that  objection,  to  whom 
did  you  make  It? 

A.  TbeCentralVermontRallroadCoropany. 

Q.  And  the  authority  to  raise  It  came  from 
that  railroad? 

A.  All  the  divisions  so  far.as  proportion  this 
side  of  Bt.  Johns,  that  is  the  connection  with 
the  Qrand  Trunk  Railway,  are  oil  arranged 
between  us  and  the  Central  Vermont;  that  ta 
the  road  we  deal  with  entirely. 

Q.  When  freight  is  brought  to  your  station 
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in  Boston  for  shipment  West  if  it  is  prepaid 
you  receive  the  whole  money? 

.A.    ^?68  sir 

Q.  What  do  you  do  with  it? 

A.  We  account  to  the  Central  Vermont 
Railroad  for  it,  and  they  account  in  turn  to 
the  Grand  Trunk  Railway  and  they  to  the 
Chicago  <&  Grand  Trunk  luiilway,  and  so  on  to 
destination. 

Q.  Do  you  pay  any  part  of  the  expenses  of 
the  National  Despatch  Line? 

A.  No  sir. 

Q.  You  do  not  contribute  to  Mr.  Porteous' 
salary? 

A.  No  sir,  not  at  all. 

Q.  And  do  not  pay  any  of  these  agents? 

A.  No  sir. 

Q.  Is  not  the  cost  taken  out  in  any  way  out 
of  the  money? 

A.  Not  out  of  us. 

Q.  And  it  is  not  taken  out  of  the  gross  re- 
ceipts? 

A.  No  sir.  The  expenses  of  the  line,  so  far 
as  they  come  under  my  knowledge  are  not 
made  in  the  division  way  bills. 

Q.  The  gross  amount  received  from  the  ship- 
ment, from  the  consignee  or  shipper,  on  deliv- 
ery, or  at  destination,  is  subjected  to  this 
charge  for  car  service,  and  nothing  else? 

A.  The  roads  pay  the  car  service;  they  do 
not  necessarily  pay  it  out  of  money  received 
for  the  freight,  because  if  freight  is  taken  at  a 
less  rate  we  should  have  car  service  to  pay, 
whether  we  got  anything  or  not;  the  freight 
money  goes  into  the  general  treasury  and  the 
car  service  is  paid  out  of  the  treasury;  we  have 
nothing  to  do  with  the  expenses,  and  pay  no 
part  of  it 

Q.  How  are  they  provided  for? 

A.  I  don't  know ;  they  are  provided  by  some- 
body besides  us. 

By  Mr.  Strout: 

Q.  Is  not  this  the  fact  that  those  expenses 
are  made  up  upon  vouchers  (I  mean  salaries 
and  expenses  and  everything  else)  and  paid  by 
the  roads  west  of  the  Vermont  Central,  and 
perhaps  including  the  Vermont  Central? 

A.  You  are  asking  me  a  question  I  could 
not  answer;  prior  to  1881  we  used  to  pay  our 

Proportion  of  the  expenses,  since  that  time  we 
ave  had  nothing  to  do  with  them;  they  have 
been  assumed  by  somebody;  I  suppose  I  know; 
I  have  an  idea. 

Mr,  Edmunds.  They  are, paid  out  of  a 
railroad  treasury  somewhere? 

A.  Unquestionably. 

Mr,  Hoar»  resuming: 

Q.  There  is  a  route  over  your  road  via  the 
southeastern? 

A.  Yes  sir. 

Q.  What  is  the  comparative  bulk  of  Mont- 
real business  by  that  road  and  by  the  Central 
Vermont? 

A.  I  rather  think  the  line  by  the  Passumpsic 
Railroad  would  take  full  the  larger  proportion; 
60  or  60  per  cent  of  the  tonnage  to  Mont- 
real. 

Q.  Who  fixes  the  rates  by  the  Passumpsic 

Railroad? 

A.  They  are  all  fixed  by  agreement  of  all 
the  roads  in  the  line;  Mr.  Webber  acts  as  the 
agent  in  fixing  the  business. 

Q.  They  are  the  same  as  the  Central  Ver- 


mont— ^you  do  not  make  any  competition  ia 
rates? 

A.  No  sir;  we  are  interested  in  both  lines 
and  like  to  keep  the  rates  even. 

Q.  I  suppose  it  is  the  fact  that  the  greater 
volume — almost  the  entire  volume  of  Montreal 
business  from  Boston  goes  by  one  of  those 
routes? 

A.  I  should  assume  910  and  perhaps  90 100 
by  those  two  routes;  but  I  don't  know;  thttif 
a  matter  of  assumption  only. 

Q.  You  never  knew  of  any  business  to  go 
round  by  Prince  E<lward  Island  steamers  and 
the  Intercolonial  Railroad? 

A.  I  don't  know  from  personal  knowledge 
of  any;  I  would  not  say  that  there  was  not 
any;  it  is  not  an  impossible  nor  an  improbable 
thing;  I  never  had  any  personal  knowledge 
of  it. 

Q.  Did  you  ever  make  anyjestimate  from 
figures  or  examination  into  the  question  of  di- 
vision of  the  bulk  of  the  business  between  the 
two  routes  operating  over  your  road? 

A.  I  have  at  one  time. 

Q.  When? 

A.  I  could  not  say;  I  am  always  figuring  to 
see  about  the  business — how  it  is  going,  and 
how  we  stand;  I  could  not  tell  the  specified 
time;  it  is  my  impression  that  a  little  morethtn 
50  per  cent  goes  by  way  of  the  Passumpsic 
Railroad,  and  there  miglit  be  a  slight  percent- 
age in  favor  of  the  Central  Vermont;  it  is  very 
even  I  should  say;  my  impression  is  that  it 
would  not  exceed  60  per  cent  by  the  Passump- 
sic Railroad,  and  it  might  be  forty-five  and 
fifty-five;  I  should  call  that  pretty  nearly  even. 

By  CommmifmeT  Walker: 

Q.  That  is  to  Montreal? 

A.  Yes  sir. 

Q.  How  is  it  west  of  that? 

A.  Oh,  the  Central  Vermont  do  9-lOthB  of 
it;  the  other  line  does  very  little. 

By  Mr.  Fifleld: 

Q.  Does  the  Grand  Trunk  Railway  form 
part  of  this  Passumpsic  Line  to  Montreal? 

A.  No  sir,  not  now ;  it  has  until  recently;  it 
goes  by  the  way  of  the  Canadian  Pacific. 

Q.  That  is  an  English  corporation? 

A.  Yes  sir. 

By  Mr.  Strout: 

Q.  The  Canadian  Pacific  have  no  roads 
within  the  United  States  at  all? 

A.  Not  that  I  am  aware  of. 

Mr.  Edmands*  The  Grand  Trunk — part 
of  its  main  Hoe  is  in  the  State  of  Vermont, 
and  in  New  Hampshire  and  Maine.  I  suppose 
the  Commission  will  take  notice  of  all  such 
general  facts  as  that. 

Mr.  Strout.    So  far  as  United  States  busi 
ness  is  concerned  we  stand  on  all  fours  with 
the  United  States  roads. 

Mr.  Fifleld*  These  corporations  in  the 
United  States  that  the  Grand  Trunk  Railway 
controls — are  they  American  corporations  or 
English? 

Mr.  Strout.  I  will  tell  you  how  it  ia.  The 
Atlantic  &  St.  Lawrence  Railroad  extends  from 
Portland  to  Island  Pond.  That,  was  incor- 
porated by  the  Legislatures  of  Maine.  New 
Hampshire,  and  Vermont.  The  Grand  Trunk 
Railway  took  a  lease  of  that  road,  and  operates 
it  under  a  lease;  it  also  operates  a  road  from 
the  Junction  to  Lefriston. 
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Mr,  Edmunds.  Is  not  this  lease  really  a 
mere  technical  form  to  observe  corporation 
laws  and  Jurisdiction? 

Mr,  Strout*  No  sir;  it  is  a  lease  in  the  or- 
dinary form,  the  same  as  any  railroad  lease;  it 
is  authorized  by  the  Legislature  of  Maine. 

Mr.  Edmunds.  A  set  of  different  stock- 
holders who  receive  the  divideoda? 

Mr,  Strout*  Yes,  entirely;  and  the  organ- 
isation is  kept  up. 

Mr,  Fifield.  The  Grand  Trunk  Railway 
Company  is  a  fordj^  concern? 

Mr.  Strout*     Yes. 

By  Mr.  Hoar: 

Q.  Where  is  the  Southeastern;  is  not  that 
partly  in  the  States? 

A.  No  sir;  it  is  not  at  all  in  the  States;  it  is 
Canadian.  They  lease  a  road  that  runs. to 
Newport.  It  is  a  divided  road;  on  account  of 
the  contour  of  the  country,  ten  miles  of  the 
Southeastern  Road  has  to  be  connected  by  a 
road  in  the  States.  They  run  down  into  Ver- 
mont and  back  into  Canada.  The  Newport  & 
Richford  Road  is  in  between  two  sections  of 
the  Southeastern,  and  they  arrive  at  the  east- 
em  terminus, — it  carries  them  to  Newport. 

Q.  When  you  say  that  the  Southeastern  is 
a  foreign  corporation,  you  make  it  with  this 
qualification:  that  they  operate  part  of  the  road 
in  the  United  States? 

A.  Yes;  the  Southeastern  is  entirely  in  Can- 
ada, and  entirely  a  Canadian  corporation. 

Mr.  Edmunds.  What  is  the  name  of  the 
road  from  Newport? 

A.  Newport  &  Richford.  That  is  also  in 
two  sections;  part  of  the  Southeastern  joins  that 

Mr.  Edmunds.  It  is  one  management  by 
the  Southeastern  to  Newport? 

A.  Yes  sir. 

Mr.  Edmunds*    What  of  the  Passumpsic? 

A.  The  Boston  &  Lowell  have  a  lease  of  the 
Passumpsic. 

By  Mr.  Strout: 

Q.  You  are  the  (General  Superintendent  of 
the  Boston  &  Lowell? 

A.  Yes  sir. 

Q.  And  you  have  the  general  control  and 
management  of  that  road  to-day? 

A.  Yes  sir. 

Q.  Now,  Mr.  Mellen,  I  want  to  ask  in  rela- 
tion to  the  National  Despatch  Line.  Ah  I  un- 
derstand you  to  sav,  to  start  with,  the  Boston 
ft  Lowell  Railroad  haul  the  cars  of  the  Na- 
tional Despatch  Company  over  its  road  to 
White  River  Junction? 

A.  I  stated  that  from  the  fact  that  we  have 
had,  until  last  July,  a  lease  of  the  Northern 
Railroad.  We  haul  the  cars  forty  miles  from 
Boston  to  Nashua.  There  we  deliver  them  to 
the  Concord  Railroad.  They  haul  them  thlr- 
W-flve  miles  to  Concord.  There  they  are  de- 
livered to  the  Northern,  and  they  haul  them 
seventy  miles  to  White  River  Junction,  to 
the  Central  Vermont  Railroad.  Prior  to  the 
first  of  July  we  hauled  to  Nashua,  and  they 
took  them  to  Concord;  and  then  we  hauled 
them  to  White  River  Junction. 

Q.  You  have  a  line  that  did  connect,  prior 
to  the  first  of  last  July,  by  way  of  Hancock 
Junction? 

A.  Yes  sir. 

Q.  ToPeterboro? 

A.  Yes  sir. 
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Q.  And  so  to  Concord  and  by  the  Northern? 

A.  Yes  sir. 

Q.  With  the  exception  of  hauling  the  cars- 
of  freight  over  our  line  and  delivering  them 
to  the  next  carriers,  and  receiving  the  differ- 
ential part  of  the  through  compensation  for 
hauling  that  freight,  has  the  Boston  «&  Lo- 
well, directly  or  indirectly,  anything  to  do  with 
it,  or  is  it  any  part  of  the  NationtU  Despatch^ 
Line? 

A.  I  do  not  understand  that  the  Boston  ft 
Lowell  Railroad  is  any  part  of  the  National 
Despatch  Line  at  all;  I  do  not  understand  that 
the  National  Despatch  Line  is  anything  but  a 
name,  or  trade  mark.  I  do  not  understand 
that  it  has  any  organization,  president,  direct- 
ors, treasurer,  or  anything.  It  is  merelv  %- 
name  under  which  the  business  .is  done.  That 
has  been  my  understanding  or  it,  and  there* 
fore  we  could  not  be  part  of  a  name. 

Q.  Is  there  any  agreement,  to  your  knowU 
edge,  existing  by  which  the  Boston  ft  Lowell 
Railroad  forms  a  part  of  the  National  Despatch 
Line,  or  any  organization  by  that  name? 

A.  Not  by  that  name  at  all;  no  sir. 

Q.  I  think  you  have  stated  that  we  had 
notbinjT  to  do  with  paying  Mr.  Porteous? 

A.  The  only  way  that  we  have  any  connec- 
tion in  the  business  of  the  National  Despatch 
Line  is  this:  When  a  bill  of  lading  is  issued 
from  Mr.  Porteous'  office,  we  bill  the  freight 
and  make  the  way  bills,  making  the  divisions 
so  far  as  the^  are  made  on  the  way  bills,  load 
the  freight  mto  a  North  Division  car,  if  we 
have  one,  and  send  it  along  to  our  next  busi^ 
ness  connection,  with  the  way  bill  and  charges. 
On  the  return,  when  the  freight  arrives  at 
Nashua,  the  Concord  Railroad  delivers  to  us 
the  east  bound  freight,  and  we  take  it  to  Boston 
and  collect  the  charges.  We  pay  to  the  Cen- 
tral Vermont  Railro^  any  balance  that  therer 
may  remain,  over  and  above  our  proportion  in 
the  division  of  the  freight  earnings,  on  the 
freight  we  collect. 

By  Mr.  Hoar: 

Q.  Do  you  not  always  wait  for  this  bill  of 
lading  from  the  National  Despatch  office  if  the 
freight  has  arrived? 

A.  We  wait  for  the  bill  of  lading,  I  under- 
stand, I  do  not  personally  do  this;  before  the 
freight  soes  forward  we  receive  the  bill  of  lad- 
ing,  and  when  the  rates  were  special.  We 
have  not  done  that  since  the  first  of  April, 
but  when  the  rates  were  special  we  noted  thera^ 
but  we  should  now  way  bill  it,  because  there 
is  an  established  tariff  now,  and  there  did  not 
used  to  be. 

Q.  This  is  done  through  whom? 

A.  Mr.  Turner,  the  agent  at  Boston. 

Q.  He  is  the  general  traffic  manager? 

A.  Yea  sir. 

C.  Did  you  have  to  do,  or  did  the  Boston  ft 
Lowell  have  to  do  with  fixing  these  rates,  or 
maintaining  these  rates  that  are  now  in  force? 

A.  The  only  thing  I  could  say  that  we  did, 
was  this:  At  the  time  we  fixed  oar  tariff,  to  go 
into  effect  April  5,  we  made  our  rates  to 
White  River  Junction  on  our  road;  we  notified 
all  the  parties  that  we  were  in  business  with 
that  we  would  bill  no  freight  and  receive  no 
freight  for  billing  to  any  point  beyond  that 
that  was  not  as  high  or  higher  than  the  rale  to 
White  River  Junction,  which  was  our  term- 
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inus,  thereby  complying  with  the  fourth  sec- 
tion of  this  law;  we  assume  no  responsibility 
for  any  rates  beyond  our  road  and  we  ha?e 
nothing  to  do  with  making  them. 

Q.  Do  you  have  anything  to  do  whatever,  or 

.did  the  Boston  «&  Lowell  have  anything  to  do 

with  fixing  the  rates  beyond  St.  Albans  west. 

,or  beyond  Ogdensburgh  west,  as  complained  in 

this  complaint? 

A.  The  only  thin^  we  could  have  to  do  with 
them  would  have  been  to  insist  that  they 
should  be  iu  excess  of  our  terminal  point, 
in  excess  of  rates  in  force  at  that  point. 

Q.  Do  I  understand  you  to  say  to  the  Com- 
mission that  when  ^ou  fixed  your  rates  to 
White  River  Junction,  that  you  fixed  such 
rates  as  should  be  within  the  terms  of  the 
fourth  section  of  the  Interstate  Commerce  Act? 

A.  They  are  progressive.  There  is  no  point 
south  of  White  River  Junction  but  what  is  at 
an  equal  or  less  rate  than  the  White  River 
Junction  rates;  that  is.  there  is  no  rate  in  ex- 
cess of  the  rate  for  White  River  Junction  for 
jLuy  point  south  of  that  place,  now. 

Q.  Can  you  give  the  Commission,  for  the 
purpose  of  a  comparison  with  the  rates  named 
in  this  petition,  can  you  give  the  rates  on  the 
six  classes  of  freight  established  in  accordance 
with  this  Act.  as  you  have  stated,  by  Hie  Bos- 
ton &  Lowell? 

A.  I  could  not,  but  if  there  is  a  tariff  here  it 
-will  show. 

Q.  Do  you  know,  take  the  highest  and  lew- 
dest, whether  our  first  highest  class  is  thirty-six 
cents  and  the  lowest  1^  cents? 

A.  I  do  not.  I  should  not  undertake  to  state 
any  rates  in  figures.  I  merely  know  that  fact 
that  the  rates  are  not  less  on  freight  to  White 
River  Junction  from  Boston,  than  they  are  to 
any  intermediate  point;  that  is,  they  were  not 
at  the  time  I  was  in  consultation  when  the  tar- 
iffs were  made  up.  and  that  we  did  not  take 
any  business  in  excess  of  that;  if  it  has  been 
done  it  is  without  my  knowledge. 

The  ChairmaA.  I  do  not  understand  that 
any  such  claim  as  that  is  made. 

Mr.  Hoar.  We  do  not  make  any  such 
.claim  as  to  that 

Mr.  Strout.  I  dedre  to  have  it  appear 
that  when  the  Boston  «&  Lowell  Railroad  made 
up  its  rates  to  White  River  Junction  and 
points  intermediate  between  White  River 
Junction  and  Boston  over  that  line,  that  it  did 
not  make  those  rates  at  a  less  figure  than  any 
rate  that  is  charged  beyond,  either  to  St.  Al- 
bans or  Detroit;  we  conform  to  the  Law,  that 
is  what  I  want  to  show. 

Mr.  Edmnnds.  What  I  wish  to  know  is 
this — Mr.  Mellen  has  stated  what  their  rates 
are  as  put  forth  by  his  road.  I  want  to  ask  him 
in  that  connection: 

Q.  Suppose,  taking  the  first  class,  or  sec- 
ond, or  any  of  it,  supposing  the  rate  to  be 
thirty  cents,  or  whatever  it  may  be  to  White 
River  Junction;  what  do  you  actually  get  for 
carrying  t^e  same  kind  of  freight  to  White 
River  Junction  when  it  is  going  on  to  Detroit; 
and  when  you  come  to  divide  it  on  these  di- 
vision lists  that  have  been  spoken  of,  with  the 
^ther  roads,  what  is  your  share? 

A.  You  say  if  the  rate  is  thirty  cents  from 
Boston  to  Wbite  River  Junction,  and  then  if  the 


same  rate  was  extended  from  Boston  to  De- 
troit.   I  want  to  understand  you. 

Q.  No  sir;  what  I  mean  is  this — supposing 
under  your  published  rates  you  carry  a  car 
load  of  chairs,  for  illustration,  made  in  Bos- 
ton, to  White  River  Junction,  there  to  be  un- 
loaded and  go  into  consumption  at  that  point, 
you  would  get  a  certain  sum? 

A.  Yes  sir. 

Q.  Now.  in  the  same  train  you  have  an- 
other car  load  of  chairs  over  the  National  De- 
spatch Line,  this  fast  freight  concern  consigned 
to  Detroit  When  you  come  to  get  your  share  of 
the  freight  money  for  carrying  thosechairs  from 
Boston  to  Detroit,  how  much  do  you  get  for  the 
Detroit  car  load  of  chairs  as  compared  with  the 
White  River  Junction  car  load  of  chairs? 

A.  For  an  estimate  1  should  say  from  10  to 
15  per  cent  of  what  we  should  get  if  it  went  to 
White  River  Junction. 

Q.  That  is  to  say  you  would  get  a  great  deal 
less? 

A.  Yes  sir;  not  a  quarter  as  much  beyond 
any  question;  if  the  rate  was  $100  on  a  car 
load  of  chairs  to  White  River  Junction,  it 
might  be  $100  say.  to  Detroit;  in  the  case 
of  the  Detroit  shipment  we  might  get  $10;  while 
to  White  River  Junction  we  should  get  the 
whole  $100. 

Q.  So  that  your  road  does  carry  the  same 
sort  of  freight  under  the  same  physical  condi- 
tions that  is  to  be  delivered  at  points  west  and 
north  of  White  River  Junction  and  beyond 
Montreal,  for  a  great  deal  less  than  it  would 
carry  it  to  White  River  Junction  if  it  is  to  be 
delivered,  and  stop  there? 

A.  In  one  case  we  get  our  division  of  the 
rate,  and  in  the  other  we  make  the  rate. 

Q.  I  am  not  on  the  question  of  that,  but 
what  money  you  get  for  the  service.  Touhave 
performed  just  the  same  services,  burned  the 
same  amount  of  coal;  you  have  the  same  num- 
ber of  tons  of  chairs;  the  tracks  are  the  same, 
drawn  by  the  same  locomotive,  the  same  train 
hands,  etc.  Now  if  it  is  for  White  River  Junc- 
tion you  get  $100;  how  much  do  you  say  you 
would  get  for  liauling  it  if  it  was  going  to  De- 
troit? 

A.  Ten  or  twelve,  or  fifteen,  somewhere 
along  there. 

Q.  Is  it  not  true  that  in  order  to  get  the  haul 
upon  that  freight,  you  consent  in  your  division 
with  the  other  roads  to  take  that  amount,  so 
far  as  you  and  the  other  roads  are  concerned? 

A.  Yes  sir. 

Bv  Mr.  Strout.  And  is  not  that  true  of  all 
roads  and  all  through  lines? 

A.  All  that  I  have  had  any  experience  with. 

Q.  You  do  not  establish  the  rate,  but  you 
take  that  as  a  division? 

A.  Yes  sir. 

ifr.  Edmnnds*  Q.  That  division  is  agreed 
upon  among  you  all? 

A.  It  is  practically  a  milage  division  what- 
ever the  through  rate  may  be;  we  each  take 
out  our  proportion  based  on  the  number  of 
miles;  we  have  had  contracts  to  that  effect  in 
years  cone  by. 

By  Mr.  Stront: 

Q.  You  sav  this  is  true  of  other  roads— do 
you  know  of  any  instances  of  the  petiUoner 
in  this  case — the  Boston  &  Albany? 
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A^  Yes;  it  is  a  similar  method  with  the  Bos- 
toa  &  Albany  on  freight  going  from  Boston  to 
Detroit — ^lust  the  same. 

Q.  And  that  is  the  practice  on  all  roads,  is  it 
not? 

A.  It  is  on  roads  that  do  any  through 
business. 

Q.  They  have  their  own  arrangements  as  to 
division,  I  suppose? 
A.  Yes  sir. 

Q.  Whether  or  not  the  Boston  &  Lowell 
Railroad  Company  have  had  to  make  a  large 
outlf^  in  the  provision  for  doine  this  through 
business,  and  have  made  special  terminal  la- 
cilities? 

A.  They  have,  of  course;    quite  a  consider- 
able outlay.   They  have  erected  freight  houses, 
and  provided  terminal  facilities. 
Q.  At  Mystic  Wharf? 
A^    "Yos  sir 

q!  Amounting  to  $8,000,000  or  $4,000,000 
as  alleged  in  the  petition? 
A  Yes  sir. 

Q.  Now  is  that  a  part  of  the  business  of  the 
Boston  &  Lowell  R.  R  that  they  desire  to  re- 
tain; that  is,  is  it  some  profit  to  them? 
A.  Oh  yes,  there  is  a  profit  in  it. 
Q.  Suppose  that  the  prayer  of  this  petition 
were  granted,  and  suppose  that  you  should  put 
up  Uie  rate  through,  would  or  not  that  cut  off 
competition  with  the  Boston  &  Albany  for  this 
through  business,  and  are  not  they  the  shorter 
route? 

A.  We  should  have  to  do  one  of  three  things, 
put  up  the  through  rate,  or  reduce  the  local, 
and  either  one  would  amount  to  a  loss  equally 
larg^;  we  should  have  to  do  one  of  those  two 
things,  either  increase  the  through  freight  which 
would  mean  to  go  right  out  of  the  business, 
which  would  mean  a  loss  of  the  income  derived 
from  thiit  source,  or  reduce  the  local  rates,  so 
that  tha  locals  would  be  inside  of  the  through 
freight  Tates,  and  that  would  mean  an  equafiy 
large  loss;  in  either  case  it  means  a  loss. 

By  Mr,  Edmnnds.  But  in  either  case  you 
would  make  a  profit. 

A.  I  don't  know;  I  don't  know  what  the  ef- 
fect would  be.  I  should  estimate  it  a  larse  loss. 
Q.  Pursuing  the  same  idea  that  I  had,  take 
these  roads  that  go  to  the  west  from  Boston; 
the  N.  Y.  &  New  England,  Boston  &  Albanv, 
Fitchburg,  Boston  &  Lowell.  Take  the  Fitch- 
burg,  do  they  carry  at  the  same  general  tariffs 
that  you  do? 

A.  They  do,  and  accept  differentials;  they 
bill  to  N.  D.  pointe.  The  differentials  applv 
Co  any  business  going  by  the  Fitchburg  if  it  \% 
^iog  by  Natiomd  Despatch  Line,  but  not  if  it 
^oes  through  the  tunnel. 

Q.  State  to  the  Commission  Just  what  differ- 
ence there  is  between  this  line  which  goes  up 
through  New  Hampshire,  Northern  Vermont, 
ADci  around  through  Canada,  and  the  shorter 
line  from  Boston,  bv  the  more  southern  route; 
'what  difference  is  there  in  carrying  merchan- 
d^ise;  what  preferences  have  shippers  for  one 
over  the  other,  and  what  are  the  reasons? 
A.  The  shorter  line  is  able  to  give  better  dis- 

gatch,  and  of  course  accommodate  customers 
etter.  There  must  be  an  offset  to  that  in  order 
for  tlie  longer  line  to  do  the  business.  Then 
the  physic^  diflElculties  in  haul  by  the  long 
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line  are  greater  than  they  are  by  the  shorter 
lines,  the  Fitchburg,  and  the  Boston  &  Albany; 
and  in  the  absence  of  a  corresponding  advan- 
tage, by  the  longer  line,  they  would  be  practi- 
cslly  shut  out  from  the  business.  That  corre- 
sponding advantage  has  already  been  consid- 
ered, and  conceded  by  the  trunk  lines,  and  it 
has  resulted  in  the  allowance  of  differential 
rates  in  order  that  the  longer  line  could  have  a 
fair  proportion  of  the  business.  They  were 
allowed  to  take  freight  at  less  rates  than  the 
other  roads.  That  difference  was  agreed  upon, 
and  its  allowance  compensated  for  their  other 
difficulties  that  they  had  to  contend  with;  and 
by  that  means  they  hold  their  proportion  of 
the  traffic. 

,  Q.  Does  the  Boston  &  Lowell  belong  to  the 
trunk  line? 

A.  They  have  nothing  to  do  with  it;  any- 
thing.of  the  kind  that  has  been  done  through 
any  attendance  has  been  through  the  National 
Despatch  Line. 

Q.  tState  to  the  Commission  who  it  is  that 
really  dictates  the  rates  on  freight — through 
freight? 

A.  It  is,  as  I  understand,  the  trunk  lines, 
the  N.  Y.  Central,  Pennsylvania  and  the  other 
Trunk  lines  ;*and  we  adopt  those  rates  less  the 
differentials  from  Boston. 

Q.  If  you  did  not  adopt  them,  you  would 
lose  the  traffic  and  cease  to  become  a  competi- 
tor? 

A.  That  is  it,  precisely. 

Q.  Has  the  Boston  &  Lowell  Railroad  any- 
thing to  do  with  fixing  the  rates  on  freight  from 
Ogdensburgh  west  over  the  line  of  steamers? 

A.  No  sir. 

Q.  Does  it  form  any  part  of  it  in  any  way? 

A.  We  haul  the  business  between  rTashua 
and  Boston,  forty  miles. 

Q.  Have  you  an v thing  to  do  with  it  from 
White  River  Junction,  west? 

A.  No  sir;  not  at  all. 

Q.  Who  does  make  the  tariff  from  White 
River  Junction,  west? 

A  The  Central  Vermont  Railroad  in  con- 
nection with  the  steamer  line  running  from 
Ogdensburgh.  Just  where  the  authority  rests 
that  fixes  the  rates,  I  don't  know. 

Q.  Do  you  control  it  in  any  way? 

A.  Not  the  slightest  We  have  nothinff  to 
do  with  it;  we  take  our  proportion,  and  if  we 
did  not  it  would  go  to  some  one  else.  It  is  to 
take  it  or  leave  it. 

Q.  By  some  one  else,  I  suppose  you  mean 
the  Fitchburg? 

A.  Yes  sir. 

Q.  State  to  the  Commission  as  to  St.  Albans. 
Do  you  have  anything  to  do  with  fixing  the 
rates  from  White  River  Junction  to  St.  Albans? 

A.  We  never  have  until  the  meeting  in 
March,  when  the  rates  were  fixed  at  White 
River  Junction.  And  then  I  notified  Mr.  Chit- 
tenden verbally  that  he  must  make  his  rates 
either  White  River  Junction  rates  or  in  excess 
or  else  we  could  not  do  the  business  with  him. 

Q.  Why? 

A.  Because  we  understood  the  rates  must  be 
as  much  or  greater  than  White  River  Junction, 
in  order  to  comply  with  section  four. 

Q.  Was  that  after  consultation  with  counsel 
that  you  fixed  those  rates? 
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A.  Yes  sir. 

Q.  To  comply  with  the  fourth  section  of  the 
Law? 

A.  Yes. 

Q.  Have  jon  anything  to  do  with  fixing  the 
rates  on  freight  west  from  St.  Albans? 

A.  We  have  nothing  to  do  with  any  rate  be- 
yond White  River  Junction.  We  have  no  au- 
thority in  the  matter.  We  use  the  Central 
Vermont  tariff  for  all  points.  It  is  not  a  joint 
tariff;  they  make  it  up  without  consultation, 
and  they  never  consulted  us  about  White  Riv- 
er Junction  rates  until  the  5th  of  April,  as  I 
have  stated. 

Q.  Have  you  ever  published  any  rates? 

A.  No  sir;  we  have  not  been  a  party  to  any 
publication  for  any  points  on  the  Central  Ver- 
mont Railroad.  We  use  a  tariff  furnished  by 
the  Central  Vermont  and  sent  to  our  agent.  On 
the  Ogdensburgh  &  Lake  Champlain  Railroad 
it  is  the  same,  and  the  National  Despatch  takes 
everything  beyond  the  Central  Vermont,  in 
the  all  rail  line. 

Q.  And  you  neither  fix  them  nor  are  con- 
sulted? 

A.  We  have  nothing  to  do  with  them,  except 
to  bill  such  freight  bv  them  as  is  brought  to  us. 

Commisftioner  Walker.  This  is  the  fact: 
They  give  you  a  rate  from  all  the  points  on 
the  line  of  the  Central  Vermont  to  Boston,  and 
to  points  on  vour  road;  and  you  take  that,  and 
you  work  it  in  the  reverse  order  the  other  way  ? 

A.  Yes  sir;  they  work  the  business  done  by 
the  same  tariff,  and  we  work  it  back  to  them, 
furnish  a  tariff  and  give  all  the  rules  as  to  how 
the  business  shall  be  done. 

Mr.  Edmunds.  And  each  of  you  have  a 
local  rate  within  your  own  State? 

A.  Yes  sir. 

By  Mr,  Strout: 

Q.  I  hand  you  a  map  for  identification  con- 
taining the  different  lines  leading  out  of  Bos- 
ton, and  where  there  either  is,  or  mav  be,  if 
the  rates  are  raised,  competition.  Was  that 
prepared  in  the  Boston  &  Lowell  office? 

A.  I  don't  know  where  it  was  made. 

Q.  Whether  or  not  that  contains  substantially 
in  different  colors  the  different  lines? 

A.  The  Fitchburg  Line  is  not  there;  and 
there  are  quite  a  number  of  lines  omitted,  I 
should  say. 

Mr,  Strout.  Then  I  will  withdraw  this  for 
the  time  being. 

Q.  You  do  not  make  joint  rates  between 
Boston  and  St.  Albans? 

A.  We  use  the  tariff  that  the  Central  Ver- 
mont gives  us  to  bill  to  any  point  on  that  road, 
but  the  tariff  is  made  by  the  Central  Vermont, 
the  rules  of  classification  and  everything,  we 
only  use  that  and  act  as  their  agent. 

Mr,  Strout.  I  shall  move  to  amend  the  an- 
swer by  striking  out  the  part  as  to  Joint  tariffs 
between  Boston  and  St.  Albans. 

Witness.  Prior  to  the  5th  April  we  used 
to  do  so. 

By  the  Chairman: 

Q*.  You  accepted  a  tariff  and  acted  upon  it? 

A.  Yes. 

The  Chairman.  Taking  and  actine  upon 
a  tariff  would  bind  a  company  we  should  sav, 
as  much  as  if  they  had  taken  part  in  the  mak- 
ing of  it  up. 

By  Mr,  Strout: 


Q.  State  to  the  Commission  what  change  has 
taken  place  in  the  last  three  or  four  wew  in 
connection  with  the  Canadian  Pacific  and  the 
Southeastern  Railway,  that  makes  them  an  act- 
ive competitor  in  this  business? 

A.  The  Southeastern  has  recently  completed 
its  bridge  across  the  St.  Lawrence  River  and 
now  comes  in  direct  connection  with  the  Bos- 
ton &  Lowell  Railroad  by  its  control  of  the 
Southeastern  Railway  which  it  takes  today  as 
a  leased  line;  it  comes  in  direct  connection 
with  the  Boston  &  Lowell ;  heretofore  the  South 
eastern  had  to  run  its  business  over  a  portion 
of  the  Grand  Trunk  Railway,  and  has  been 
subject  to  tolls  and  rates  that  today  thev  are 
not  subject  to,  so  that  the  competition  will  be- 
come stronger  I  suppose,  from  this  time  on. 

Q.  Is  it  not  true  Uiat  a  road  has  been  built 
to  Sault  Ste.  Marie  which  will  form  an  outlet 
and  trackage  connection  by  which  they  can 
run  freight  down  to  these  points  west? 

A.  Yes  sir. 

Q.  From  the  Canadian  Pacific? 

A.  Yes  sir. 

By  Mr.  Fifield: 

Q.  Does  it  not  take  freight  from  Detroit  that 
wav? 

A.  We  have  never  had  any  freight  from  De- 
troit that  way  over  our  road,  I  am  sure. 

By  Mr.  Edmunds: 

Q.  Supposing^  in  the  case  of  the  two  oar 
loads  of  chairs  I  took  to  illustrate,  one  is  for 
White  River  Junction  for  consumption  there, 
and  the  other  is  for  St.  Albans;  how  much  do 
you  get  out  of  the  St.  Albans  car  load  for  your 
part  of  the  service  as  compared  with  what  you 
get  to  White  River  Junction? 

A.  We  get  one  half,  on  an  estimate,  to  St 
Albans,  whereas  to  Detroit  we  might  get  10 
or  16  per  cent;  to  White  River  Junction, 
if  it  stopped  there,  we  should  get  the  whole  of 
it;  that  is,  including  the  three  roads  below 
White  River  Junction. 

Q.  Suppose  you  have  two  car  loads  of  chabt 
in  the  same  train ;  one  consigned  to  White 
River  Junction  for  consumption  there  and  the 
other  consigned  to  St.  Albans;  now.  Is  your 
actual  compensation  as  you  finally  g^  it,  dif- 
ferent between  those  two  cars? 

A.  Yes;  it  would  be;  we  should  get  the 
whole  of  the  rate  if  it  stopped  at  White  River 
Junction,  and  we  should  oi^y  get  half  of  the 
rate  to  St.  Albans;  therefore  there  would  be 
50  per  cent  difference  on  it  in  the  amount  of 
money  we  receive  for  hauling  the  two  cars; 
that  is  we  should  get  half  as  much  if  the  rates 
were  the  same. 

Q.  I  want  to  know  what  the  fact  is? 

A.  What  the  rates  would  be?  I  cannot  carry 
them  in  my  mind,  but  I  should  say  the  ratei 
would  be  nearly  double  to  St.  Albans. 

Q.  That  Ib  the  whole  through  rate;  I  am 
speaking  of  the  amount  that  belongs  to  you 
for  your  service? 

A.  We  should  get  less;  Just  exactly  how 
much,  I  don't  know. 

Q.  So  that  you  actually  get  more  for  freights 
of  the  same  kind  and  in  the  same  train  earned 
to  White  River  Junction  for  consumption 
there  than  you  do  to  White  River  Junction  if 
it  is  going  beyond? 

A.  Our  earnings  are  greater  to  White  Biter 
Junction. 
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By  Mr.  Fifleld: 

Q.  Because  it  coBts  more  to  pick  up  the  local 
traffic  than  to  send  the  through  traffic  right 
along.    Is  not  that  one  consideration? 

A.  That  is  one  consideration. 

Q.  Take  traffic  between  Boston  and  St.  Al- 
banis;  what  are  the  distances  from  White  lUver 
Junction? 

A.  One  hundred  forty-four  miles,  and  120 
from  White  River  Junction  to  St.  Albans;  we 
divide,  and  the  entral  Vermont  gets  ^;  we  give 
a  rebate  of  10  per  cent  on  our  proportion  to 
them;  that  is  the  same  both  ways. 

Q.  The  freights  are  the  same  both  ways  un- 
til you  get  beyond  St.  Albans? 

A.  Yes;  the  rates  are  the  same  until  we  get 
beyond  Ogdensburgh  and  beyond  St.  Johns, 
practically. 

By  Mr.  Stront: 

Q.  Is  it  not  true  that  for  freight  to  White 
River  Junction  and  to  points  intermediate  you 
put  on  a  local  train  and  ship  by  that,  and  that 
the  through  freight  you  put  on  to  a  through 
train? 

A.  Not  necessarily.  It  is  liable  to  go  in  the 
nme  train,  just  as  it  is  most  convenient  to  the 
men  operating  the  train;  he  might  put  the  cars 
in  the  same  or  in  a  different  train;  we  have  a 
local  way  freight  train  but  lots  of  other  freight 
ffoes  in  the  same  train  that  is  Intended  to  go 
further  than  to  local  points. 

Mr.  Hoar.  The  Boston  &  Albany  rests  in 
both  complaints. 

Mr,  Edmunds: 

We  stand  on  the  records  you  have  of  the 
rates,  as  to  the  evidence  given  as  to  the  practi- 
cal operations  of  the  roads,  and  as  to  the  giv- 
ing of  division  lists;  that  makes  part  of  oor 
case,  and  the  table  of  distances  is  m. 


Tbstihont  fob  THB  RBBPONDBirrS. 

Edmund  Geor^  Lucas*  called  on  be- 
half of  respondents;  sworn,  testified  as  fol- 
lows: 

Examined  by  Mr.  Flfleld: 

Q.  Are  you  the  auditor  of  the  Central  Ver- 
mont Railroad  Company? 

A.  Yes  sir. 

Q.  How  long  have  you  been  in  the  employ 
of  the  company? 

A.  Eighteen  years. 

Q.  About  a  month  and  a  half  ago,  did  I  ask 
you  to  answer  certain  interrogatories  I  pro- 

Sounded  to  you  in  respect  to  through  and  local 
usiness  on  this  road? 
A.  Yes  sir. 

Q.  And  its  earnings  and  expenses  on  both 
net  and  gross,  that  you  made  out  of  through, 
and  local  budness? 
A.  Yes. 

Q.  Have  you  made  it. 
A.  Yes  sfr. 

Q.  Bee  if  that  is  a  statement  of  iti 

A.  Yes  sir. 

Q.  State  if  that  Is  correctly  made  up. 

A.  ^tis. 

Mr.  PiUeld. 

I  offer  it  in  evidence  and  ask  the  witness  to 
read  it 

The  witness  then  read  the  statement,  as  fol- 
lows: 

Ikteb  S. 


Q.  What  was  the  tonnage  of  through  busi- 
ness east  and  west? 

A.  East  bound  882,269  tons;  west  bounds 
218,717  tons.    Total  1,095.976  tons. 

Q.  What  was  the  tonnage  of  joint  freight 
east  and  west? 

A.  East  bound,  161,984  tons;  west  bound,. 
54,219  tons.    Total  216,158  tons. 

Q.  What  was  the  tonnage  of  strictly  local 
freight? 

A.  71,825  tons. 

Q.  What  was  the  percentage  of  the  through 
to  the  total? 

A.  79  per  cent 

Q.  What  were  the  gross  earnings  of  through 
freight? 

A.  $652,647.88  or  64  per  cent  of  total  freight 
earnings. 

Q.  What  Were  the  gross  earnings  of  local 
and  Joint  freight? 

A.  $870,686.54  or  86  per  cent  of  total  freight 
earnings. 

Q.  What  were  the  net  earnings  of  through 
freight? 

A.  $172)844.62. 

Q.  What  were  the  net  earnings  of  local  and 
joint  freight? 

A.  $10^,466.27. 

Q.  What  was  the  number  of  through  pas- 
sengers? 

A.  87.206. 

Q.  What  was  the  number  of  joint  passen- 
gers? 

A.  115,814.  • 

Q.  What  was  the  number  of  local  passen- 
gers? 

A.  280.401. 

Q.  What  were  the  gross  earnings  from 
through  passengers? 

A.  $168,945.51,  or  88  per  cent  of  totiU  pas- 
senger earnings. 

Q.  What  were  the  gross  earnings  from  local 
and  joint  passengers? 

A.  $250,149.10,  or  62  per  cent  of  total  pas- 
senger earnings. 

^  What  were  the  net  earnings  from  through 
passengers? 

A.  $50,628.71. 

Q.  What  were  the  net  earnings  from  local 
and  joint  passengers? 

A.  $81,579  58. 

Q.  What  do  you  mean  by  lolnt  passengers? 

A.  Passengers  coming  from  connecting 
roads. 

Q.  What  do  you  mean  by  local? 

A.  Strictly  confined  to  stations  on  the  Cen- 
tral Vermont  Railroad,  between  stations  on 
the  Central  Vermont  Railroad. 

Q.  That  is  a  statement  of  the  earnings  and 
expenses  of  the  Central  Vermont  proper  for 
the  year  ending  June  80, 1886? 

A.  Yes  sir. 

Q.  Between  what  termini? 

A.  Rouse's  Point  and  Province  Line  Wind- 
sor, and  between  Essex  Junction  and  Burling- 
ton. 

Q.  It  does  not  take  in  any  leased  lines? 

A.  None  whatever. 

Q.  Did  you  also  make  up  a  statement  in  re- 
gard to  the  Ogdensburgh  Railroad? 

A.  Yes  sir. 

Q.  That  is  leased  to  the  Central  VermoAlt 

A.  Yesshr. 
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Q.  Is  it  made  up  from  the  books  correctly? 
A.  Yes  sir. 
.  Q.  Wm  you  read  it? 

SVitness  reads  as  follows): 
.  What  was  the  tonnage  of  through  busi- 
ness east  and  west? 

A.  East  bound,  267,007  tons;  west  bound, 
:86,694  tons.    Total  808,701  tons. 

Q.  What  was  the  tonnage  of  Joint  freight 
'east  and  west? 

A.  East  bound,  88.756  tons;  west  bound, 
^,169  tons.    Total  108.925  tons. 

Q.  What  was  the  tonnage  of  strictly  local 
freight? 

A  66.808  tons. 

Q.  What  was  the  percentage  of  the  through 
to  the  total? 

A.  64  per  cent 

Q.  What  were  the  gross  earnings  of  through 
freight? 

A.  f  200,692, 82,    or   48   per  cent  of  total 
freight  earnings. 

Q.  What  were  the  gross  earnings  of  local 
and  Joint  freight? 

A.  $216,617.51,   or   62   per  cent  of   total 
freight  earnings. 

Q.  What  were  the  net  earnings  of  through 
freight? 

A.  $81,867.98. 

Q.  What  were  the  net  earnings  of  local  and 
Joint  freight? 

A.  $87,891.15. 

Q.  What  was  the  number  of  through  pas- 
sengers? 

A.  2509. 

Q.  What  was  the  number  of  Joint  x>a88en- 
gers? 

A.  29,872  and  1-2. 

Q.  What  was  the  number  of  local  passen- 
gers? 

A.  181,188. 

Q.  What    were  the  gross   earnings  from 
through  passengers? 

A.  $5,208.86,  or  4i  per  cent  of  total  passen- 
ger earnings. 

Q.  What  were  the  gross  earnings  from  local 
and  Joint  passengers? 

A.  $109,510.47,  or  95i  per  cent  of  total  pas- 
senger earnings. 

Q.  What  were  the  net  earnings  from  through 
];)as8engers? 

A.  g,  781 .46. 

Q.  What  were  the  net  earnings  from  local 
and  Joint  passengers? 

A.  $35,818.49. 

Q.  What  was  my  request  of  you?    To  select 
perfectly  impartial  years? 

A.  Yes  sir.    I  should  call  this  a  very  fair 
year;  it  was  the  80th  June.  1886. 

Q.  Is  it  made  up  for  the  last  year  yet? 

A.  It  is  now.  It  was  not  at  the  time  of  your 
request  when  these  statements  were  made  up. 

Q.  Is  that  a  fair  illustration  of  the  business 
gince  the  reorganization  in  1888? 

A.  1  believe  it  to  be;  yes  sir. 

By  Mr,  Edmunds: 

Q.  This  information  is  up  to  the  80th  of  last 
June,  1886? 

A.  Yes  sir. 

Q.  Can  you  give  us  fOT  this  year? 

A.  I  can. 

Q.  Will  you  do  so;  I  wish  you  would? 


A.  It  will  take  some  little  time;  about  two 
weeks. 

Q.  You  have  given  net  earnings  and  gross 
earnings;  by  what  system  do  you  arrive  at  it; 
how  do  you  ascertain  net  earnings  out  of 
gross? 

A.  I  take  the  entire  expenditure  I  have  for 
the  Central  Vermont  Railroad  Company,  oper- 
ating and  other  expenditures.  Then  I  have 
taken  out  of  those  the  several  kinds  which 
seem  to  be  clearly  applicable  to  passenger  and 
freight  business;  the  remainder  of  the  accounts 
I  divided  according  to  my  best  Judgment. 

Q.  So  that  it  is  really  and  flnafiy  an  estimate? 

A.  It  is  finally  an  estimate. 

Q.  You  do  not  keep  a  set  of  books  by  which 
the  net  earnings  to  be  divided  among  the  stock- 
holders, or  paid  on  interest,  or  whatever  is 
shown  on  the  records  of  the  Central  Vermont 
Railroad,  do  you? 

A.  Yes  sir. 

Q.  You  keep  that  separate  as  to  all  your 
leased  lines,  each  one  by  itself,  do  you? 

A.  Yes  sir. 

Q.  How  do  you  apportion  the  services  of 
cars,  locomotives,  train  service,  etc.,  between 
one  part  of  the  line  and  another — by  miles? 

A.  Yes,  by  milage.  The  roads  that  have 
no  equipment;  we  charge  them  for  a  certain 
price  per  mile  for  every  mile  run  by  engineers 
and  engines. 

Q.  You  keep  the  accounts  so  that  the  branch 
roads  and  leased  lines  are  only  charged  with 
locomotives  that  actually  run  over  them,  haul- 
ing this  business? 

A.  Yes  sir. 

Q.  Just  in  the  same  way  as  if  each  one  was 
a  separate  and  distinct  organization,  under  the 
management  of  a  common  trust  or  factor? 

A.  Yes  sir;  quite  separate.  They  earn  their 
own  money  and  pay  their  own  bills. 

Q.  Do  you  keep  the  wood  and  coal  account 
separate? 

A.  We  do  with  the  exception  of  the  8.  8.  & 
C.  Road,  and  the  Waterloo  &  Magog  Railroad. 
We  keep  those  two  together,  dTviding  them 
upon  the  milage.  All  the  other  roads  we 
keep  separate.  We  keep  the  consumption  on 
our  road. 

Q.  Do  you  keep  separate  accounts  of  this 
through  National  Despatch  business? 

A.  1  have  no  account  on  the  book  of  theNa^ 
tional  Despatch. 

Q.  Do  you  keep  account  of  the  work  that  it 
done? 

A.  No  sir;  we  do  not  know  anything  about 
them. 

Q.  Have  you  nothing  on  your  books  that 
would  distineuish  as  to  expenses  of  running 
trains,  and  ot  the  income  out  of  what  is  called 
the  National  Despatch  business,  and  the  other 
business  of  the  road? 

A.  No  sir. 

Q.  The  National  Despatch  you  do  not  know 
on  your  books  at  all? 

A.  No  sir. 

Q.  With  whom  do  you  keep  accounts  of  the 
freight  that  goes  beyond  your  own  line? 

A.  The  Grand  Trunk  Railway  Company. 

Q.  And  the  other  wav  at  the  other  end? 

A.  Yes;  the  Boston  &  Lowell,  or  perhaps  to 
speak  more  correctly,  the  Northern,  juat  now. 


Q.  80  that  jDur  books  tbeu  would  not  show 
how  mucli  tlut  part  of  the  Central  Veimont 
buaineaa  U;  how  much  it  actually  caniee  on 
beyond,  on  tbe  lakes,  or  how  much  It  makea 
or  lowea,  you  do  not  knowt 

A.  No  dr. 

Q.  How  can  you  tell  anything  then  whether 
the  chargn  attributed  to  traffic  that  goes  by 
those  steamera  to  Os<lensbursh  or  from  Og- 
denaburgh — that  ia.can you  teilanything about 
thatT 

A.  No  i!r;  nothing  about  that. 

By  Mr,  FUleld: 

Q.  Are  all  o(  thoae  flgures,  except  the  eatl- 
matee  of  earningB,  net  eamingg  taken  directly 
and  correctly  from  your  booksT 

A.  Yes  air. 

Q.  And  your  syBtem  of  book  keeping  shows 
all  those  flgures  accurately! 

A.  Yea  rir. 

Q.  In  respect  to  the  net  earnings,  how  close 


bued  upon  experli 
have  been  adopted. 

Q.  How  long  hare  yon  been  in  thia  kind  of 
business? 

A.  It  will  be  forty  years  very  soon. 

Q.  Qo  on  and  pre  your  reasons  for  this 
■taiemeolt 

A.  This  Is  made  up  upon  my  own  Judg- 
ment; I  consulted  no  one  about  it;  I  divided 
such  expensea  as  were  not  directly  cfaari 


aubaequeetly,  after  I  made  out  that  ,.  ,  ,  _. 
«M  soggeat^  to  me  that  a  milage  basis  for 
•ODM  accounts  would  be  perhaps  more  aocu- 
rate  aa  a  basis  to  work  upon;  and  in  msklng 
np  a  dtvistoD  on  a  milage  basis  of  such  ac 
counta  as  could  be  figured  in  that  way,  as 
wood,  coal,  oil  and  waste,  I  differed  about 
tO.OOO;  so  that  the  result  would  have  l>eeQ,  if 
I  luid  adopted  the  milage  basis  for  these  few 
accounta,  we  should  have  dUTered  $6,000  in 
thereanlt. 

Q.  80  tttat  taking  tlieae  two  methods  there  is 
tbat  diSerencel 

A.  Y«s  sir. 

By  ifr.  EdmoDda; 

Q.  What  do  jou  include  Id  reaching  net 
earolnss!  You  deduct,  I  suppcae.  Are  these 
sums  iLe  gross  eamlngsT  You  speak  of  sums 
of  money  got  from  all  sourcesT 

A.  Tea. 

Q.  Over  the  llnel 

A.  Yes  sir. 

Q,  Now,  to  get  at  the  net  otmiugs,  what  do 
you  charge  oil  against  that  if  any  tUng  beyond 
lilTXB  8. 


pensei)  be  paid  from  other   sources  of  in- 

Q.  What  was  the  nature  of  thoae  other  ez- 
peusea  that  you  menlionT 

A.  Legal  eipeasee  for  one  thing.  Of  the 
.  precise  amounts  I  deducted,  fliH  was  engi- 
neering, Insurance,  legal  expenses,  mails  and 
taxes.  Tliose  expenses  form  no  part  of  what 
I  have  Included  as  the  expenses  of  passenger 
and  freight  departments. 

Omtmitiioner  WMlk«r.  But  you  did  in- 
clude constructioDof  newcars  anci  engines! 

A,  Te«  sir. 

?.  And  repairs  to  the  road,  and  roadbedT 
be  Clutlniutn.    And  the  general  manage- 
ment of  the  road  t 

A.  Yes  sir,  everything;  I  pat  in  taxes  only 
to  a  small  amount,  only  $200. 

Mr.  Ednitinda.  Interest  on  public  debt 
you  did  not  put  Int 

A.  No. 

Q.  And  the  state  tax  cornea  out  of  the  op- 
erating expenses? 

A.  No  sir;  It  comes  out  of  what  you  may 
have  after  you  have  run  your  railroad,  out  of 
your  net  earnings. 

Q.  Tbe  roads  pay  so  Income  tax,  do  they 


D  gross  recelptsT    Now,  when  you  p 
.*•_ ^.c ,,. ^Jjj  j; 

It  do  you 


the  Ire 

or  something  on  tliat  tax,  what  ac 

charge  it  to  I 

A.  The  stale  tax.  Ultimately  that  account 
would  t>e  closed  in  the  income. 

Q.  Do  you  mean  that  when  yon  have  fig- 
ured out  other  expenses  and  arrived  at  net  earn- 
ings, from  all  sources,  that  there  is  yet,  out  of 
that  income,  a  lax  that  lias  to  be  paldT 

A.  Yes  sir,  there  would  be;  but  it  does  not 
come  out  of  there,  for  the  reason  that  it  was 

Q.  Then  that  really  shows  net  income  after 
all  your  debts  are  paid,  except  interest  and 
state  taxes? 

A.  Yes  sir. 

By  Mr.  FIfleldl 

Q.  What  was  the  tax  for  the  year  ending 
June  80, 1886,  paid  on  the  gross  receipts  of  the 
Central  Vermont  proper? 

A.  As  near  aa  I  can  remember,  at»ut 
$37,000. 

By  Mr.  Ednnuida: 

Q.  Then,  as  to  thiBBtatementbere,yonhav« 
either  some  other  resources,  or  else  that  state- 
ment Is  not  a  true  statement  of  what  the  net 
Income  really  was.  because  yon  had  that  ne« 
Income  you  bad  paid  $87,000  for  state  taxeaT 

A.  After  I  had  the  income  I  paid  It. 

Q.  Did  you  have  that  much  money  left,  at 
$87,000  toMi 
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▲.  I  had  the  money  in  the  treasury  after 
paying  all  my  expenses;  and  the  remaining 
money  was  applicable  to  other  matters,  that  is 
coupons  and  taxes;  $850,000  is  the  interest,  6 
per  cent  on  seven  millions. 

By  the  ChmirmaA: 

Q.  How  did  you  apportion  the  general  ex- 
penses between  the  passenger  and  freight 
earnings? 

A.  Divided  it  half  and  half. 

Q.  How  did  you  apportion  between  through 
and  local  business? 

A.  I  took  the  total  amount  of  freight  earn- 
ings from  the  three  several  sources,  through, 
Joint,  and  local.  We  earned  $1,023,000.  We 
earned  on  through  freight  $652,000,  which  was 
64  per  cent  of  the  $1,028,000.  Now,  having 
earned  on  that  64  per  cent  of  the  gross  earn- 
ings, I  make  the  expenses  chargeable  with  64 
per  cent. 

Mr,  Edmmnds.  You  charge  the  expenses 
to  these  various  accounts  in  proportion  to 
your  QPoes  income  received  therefrom? 

A.  Yes  sir;  from  the  three  classes  of  freight 
I  give  ea^  its  proportion,  and  the  same  as  to 
the  passenger. 

Q.  That  would  not  necessarily  represent  the 
weHr  and  tear  of  the  traffic? 

A.  It  is  supposed  that  wear  and  tear  is  taken 
care  of  in  the  general  expenses  of  the  road 
from  year  to  year. 

Mr.  Porteousy  recalled,  says:  The  way 
bills  referred  to  in  my  testimony  are  signed  by 
the  Boston  &  Lowell  Railroad  Company. 

(Adjourned  for  Uie  day.) 

Second  Day,  Friday,  September  2, 1887. 

B.  A.  ChitieAdeii*  called  on  behalf  of  the 
respondents,  sworn,  testified  as  follows: 

Examined  bv  Mr,  Filleld: 

Q.  Where  do  you  reside,  and  what  is  your 
business? 

A.  St.  Allmns;  superintendent  of  the  local 
freight  traffic. 

Q.  State  whether  in  May,  at  the  time  this 
petition  was  filed,  the  tariff  between  St.  Albans 
and  Boston  was  sixty  cents  per  100  pounds  for 
first  daes  freight? 

A.  Yes  sir. 

Q.  Whether  that  tariff  was  reduced,  and  if 
•0,  when? 

A.  About  the  sixth  of  July. 

Q.  Before  the  filing  of  the  Grange  petition 
in  this  case? 

A.  Yes  sir. 

Q.  How  much  was  it  reduced? 

A.  Five  cents  on  the  first  class,  from  the 
sixty  cent  rate  to  fifty-five  cents. 

Q.  Do  you  remember  as  to  the  second  class? 

A.  Five  cents  on  that. 

Q.  Did  that  run  through  all  the  classes? 

A.  There  was  a  reducUon,  growing  smaller 
till  we  reached  the  sixth  class.  I  do  not  re- 
member that  exactly. 

Q.  Have  you  been  pretty  busy  trying  to 
adapt  yourselves  to  this  Interstate  Commerce 
Law  since  April? 

A.  Done  nothing  else  hardly. 

Q.  Have  you  succeeded  yet  in  fixing  the  lo- 
cal rates— bv  that  I  mean  rates  between  p<^nts 
in  Vermont? 

A.  No  sir;  we  have  been  at  work  on  it. 

Q.  In  general  terms,  how  much  have  your 


rates  between  St  Albans  and  Boston,  and  in 
termediate  points  on  interstate  traffic,  been 
reduced  within  the  last  ten  years*  in  your 
Judgment? 

A.  I  should  say  one  third. 

Q.  That  is  from  time  to  time? 

A.  Yes;  from  time  to  time. 

Q.  Is  your  road  now  what  yon  call 
"blocked'^? 

A.  Yes  sir. 

Q.  What  do  you  mean  by  that? 

A.  Putting  several  stations  at  the  same  rates. 

Q.  That  is,  east,  l)etween  Ogdensbnrgh  and 
Boston,  it  is  sixty  cents  per  hundred? 

A.  Yes  sir. 

Q.  What  is  the  first  block? 

A.  The  Ogdensburgh  Railroad. 

Q.  So  that,  from  any  point  on  the  Ogdens- 
burgh Railroad  to  Boston,  it  is  sixty  cents  a 
hundred? 

A.  Yes  sir. 

Q.  When  did  this  block  system  begin? 

A.  I  cannot  tell;  it  was  before  my  time. 

Q.  What  is  the  next  group  or  block? 

A.  Alburgh  Springs  to  Randolph,  I  think. 

Q.  So  that  the  rates  between  those  points  to 
Boston  are  the  same  in  each  case? 

A.  Yes  sir. 

Q.  Alburgh  Springs  being  on  the  border  of 
New  York? 

A.  Yes. 

Q.  What  is  the  next  blockr 

A.  The  next  would  be  one  or  two  ttatioiM 
South  of  Randolph,  and  thence  to  the  rate  of 
Uie  Boston  &  Lowell  at  White  River  Junction. 

Q.  Whether  this  system  of  blocking  ot 
grouping  the  distances  on  railroads  in  this 
country  18  customary  or  not? 

A.  It  is. 

Q.  All  along  the  lines? 

A.  Yes  sir. 

Q.  Is  any  more  charged  for  the  shorter  dis- 
tance from  Boston  to  Ogdensburgh,  or  points 
between  them  than  is  charged  to  Ogdens- 
burgh? 

A.  No  sir. 

Q.  That  is,  your  rates  are  graded  that  way, 
according  to  the  provision  of  the  Interstate 
Law? 

A  Yes  sir. 

Q.  You  take  that  as  a  dividing  line,  and 
your  rates  are  lower  commencing  the  othsr 
wav  for  west  bound  traffic? 

A.  Yes. 

Q.  And  the  same  is  true  to  St.  JohnsT 

A.  Yes  sir. 

Q.  Do  you  know  whether  the  people  at  O^ 
densburgh  and  along  the  line  are  satisfied  with 
the  rates  between  Ogdenslmrgh  and  St.  Albans 
respectively,  and  Boston,  so  far  as  the  Central 
Vermont  is  concerned? 

A.  I  believe  they  are,  and  I  understand 
they  are. 

Q.  Have  you  heard  any  serious  complaints 
in  that  regard? 

A.  No  sir. 

Q;  Whether  yon  have  seen  any  communics* 
tions  on  that  subject  from  pec^le  along  the 
line  of  the  road? 

A.  I  have. 

Q.  What  is  the  expression  contained  in  thea 

on  the  subject? 
A.  They  were  all  very  well  satisfied. 
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Mr,  Edmvuids.  The  lettera  had  better  be 
prodaced,  if  you  want  to  show  their  contents. 

Q.  Have  you  those  letters? 

A.  I  have  some  with  me  from  St  Albans 
merchants. 

The  witness  then  went  to  get  the  letters  re- 
ferred to,  but  was  told  by  counsel  not  to  stop 
and  look  for  them.  The  witness  then  re- 
sumed the  stand. 

Q.  State  whether  the  rates  between  Ogdens- 
burgh.  Boston  and  New  England  points  are 
reasonable? 

A.  I  believe  they  are. 

Q.  Whether  you  have  made  any  examina> 
tion  of  the  tariffs  of  other  roads,  situated  as 
this  road  is,  and  have  put  them  on  paper? 

A.  We  have. 

Q.  What  roads  have  you  compared  rates 
with? 

A.  The  Passumpsic,  running  from  White 
Biver  Junction  to  Sherbrooke  in  Canada. 

Q.  Along  the  east  side  of  the  State  on  the 
Connecticut  River  or  the  Fassumpsic  River? 

A.  Yes  sir. 

Q.  And  your  road  runs  on  the  west  side? 

A.  Tessir. 

Q.  And  comes  out  on  the  west  side,  at  the 
north  end? 

A.  Yes  sir. 

Q.  Both  roads  are  north  and  south  roads? 

A.  Yes. 

Q.  is  there  a  road  running  from  the  lake  at 
Swanton  near  the  north  end  of  the  State, 
diagonally,  known  as  the  St.  Johnsbury  & 
Lake  Champlain,  connecting  with  the  Fas- 
sumpsic Railroad? 

A.  Yes  sir. 

Q.  They  connect  with  our  road  at  Swanton  ? 

A.  Yes  sir. 

Q.  Have  ^ou  compared  our  rates  with  theirs  ? 

A.  Yessu*. 

Q.  Have  you  compared  the  rates  on  the  Con- 
necticut River  Railroad  and  the  New  York  and 
New  Haven,  for  Vermont  business? 

A.  Yes. 

Q.  How  do  these  rates  compare  with  those? 
That  is,  taking  your  rates  from  New  York  and 
Boston  to  Ogdensburgh,  and  intermediate 
points,  how  do  our  rates  compare  with  the 
rates  on  those  roads? 

A.  They  are  lower.  The  rates  between  our 
stations  and  Boston,  considering  the  distaoce, 
are  less  than  the  rates  between  our  stations 
and  their  line. 

Mr.  Edmunds*    Less  per  mile? 

A.  I  don't  know  that;  I  can't  say  that. 

Q.  What  do  you  mean  by  considering  the 
distance? 

A.  I  mean  the  rates  on  their  roads  for  New 
York  business;  take  for  instance  New  York  as 
the  basis,  and  Boston,  that  our  rates  to  Bos- 
ton are  less  than  they  are  to  New  York  or 
from  New  York  more  to  our  stations  than  from 
Boston. 

Q.  The  distance  is  greater,  is  it  not? 

A.  Yes;  But  they  are  always  considered  as 
markets,  and  put  on  about  the  same  basis  for 
trade  in  our  country. 

By  Mr.  Filleld: 

Q.  Have  you  compared  our  rates  between 
8t.  Albans,  Ogdensburgh  and  Boston,  with  the 
rates  on  the  Delaware  &  Hudson  Canal  Com- 
pany? 

Iktbb  S. 


A.  Yes  sir. 

Q.  On  the  other  side  of  Lake  Champlain 
running  north  and  south? 

A.  Yes  sir. 

Q.  How  do  our  rates  compare  with  theirs? 

A.  They  are  practically  the  same. 

Q.  Have  you  compared  these  rates  from  Off- 
densbureh  u>  Boston  with  the  rates  on  the  Clu- 
cago  and  Alton,  for  like  distances  on  interstate 
business? 

A.    Y^es  sir 

Q.  What  is  the  result? 

A.  Ours  is  much  lower. 

Q.  How  much? 

A.  Twenty  to  thirty  per  cent;  the  roads  I 
compared  run  from  twentv  to  fifty  per  cent. 

Q.  Have  you  made  a  like  comparison  with 
the  rates  on  the  Chicago,  Milwaukee  and  St. 
Faul? 

A.  Yes  sir. 

Q.  What  is  the  result? 

A.  About  the  same. 

Q.  Twenty  to  thirty  or  forty  per  cent  less 
than  theirs? 

A.  Yes  sir. 

Q.  For  like  distances? 

A.  Yes  sir. 

Q.  Have  you  compared  them  with  the  Chi- 
cago, Burlington  and  Quincy? 

A.  Yes  sir. 

Q.  What  about  that? 

A.  They  run  a  little  higher  than  that  per- 
centage aoove  ours;  it  was  from  twenty  to  nfty 
per  cent. 

Mr,  Edmunds*  Do  you  mean  on  commerce 
passing  from  State  to  State?  Are  these  com- 
parisons on  interstate  business? 

A.  Yes  sir;  all  of  them. 

Mr,  Fifieldy  resuming: 

Q.  Is  that  the  comparative  statement  you 
have  made  up,  about  which  you  have  been  tes- 
tifying? 

A.  Yes  sir. 

Q.  Is  it  made  up  correctly. 

A.  Yes  sir. 

(Statement  put  in  evidence,  and  filed  with 
the  Secretary.) 

By  Mr.  ifoar: 

Q.  Did  you  prepare  that? 

A.  Yes  sir. 

Q.  How  long  did  it  take  you? 

A.  Some  time. 

Q.  More  than  thirty  minutes? 

A.   Y^es  sir 

Q.  How  long  did  it  take? 

A.  Several  hours;  I  worked  at  it  at  different 
times  as  my  business  would  permit. 

Q.  From  day  to  day? 

A.  Yes  sir. 

Mr.  Fifleld*  resuming: 

Q.  It  was  stated  yesterday  by  Mr.  Mellen 
that  the  lower  roads  had  nothing  to  do  with 
the  making  of  the  tariffs  between  St  Albans 
and  Boston;  he  is  the  general  superintendent 
of  that  road,  is  he? 

A.  Yes  sir. 

Q.  Who  is  the  superintendent  of  traffic^ 
freight? 

A.  Mr.  Turner,  H.  M.  Turner. 

Q.  So  that  your  relations  have  not  been 
with  Mr.  Mellen? 

A.  No  sir. 
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Q.  Who  does  make  the  tariff  between  St. 
Albans  and  Boston? 

A.  The  roads  in  the  line. 

Q.  State  how? 

A.  By  jdecidio^  what  they  think  are  fair 
rates,  and  what  classification  shall  govern. 

Q.  Who  decides  that? 

A.  The  general  freight  agents  of  the  road. 

Q.  Who  made  that  tariff  of  sixty  cents  per 
100  pounds  which  is  the  one  complained  of? 

A.  Mr.  Prescott  and  myself. 

Q.  Who  is  Mr.  Prescott? 

A.  The  general  freight  agent  of  the  Boston 
A  LowelL 

Q.  Who  made  the  modification,  reducing 
the  rate  to  fifty-five  cents  for  first  class? 

A.  The  same  persons. 

Q.  Mr.  Mellen  did  not  know  anything 
about  it? 

A.  No  sir;  not  that  I  know  of. 

Q.  When  making  tariffs  between  St.  Albans 
and  Boston,  and  Ogdensburgh  and  Boston, 
what  is  the  custom  in  that  respect  of  the 
agents  of  the  several  roads? 

A.  To  meet  together  and  settle  upon  the  tar- 
iffs that  are  to  be  charged,  and  the  classifica- 
tion to  be  used. 

By  Mr,  Stront: 

Q.  Is  it  not  true  that  Mr.  Turner  insisted, 
and  has  insisted  that  the  rates  over  the  Boston 
&  Lowell  should  be  kept  within  the  Interstate 
Commerce  Law? 

A.  I  don't  know;  I  never  have  had  any 
discussion  with  him  on  that  matter. 

By  Mr.  Fifield: 

Q.  Have  they  not  kept  within  it  between 
St.  Albans  and  Boston? 

A.  Yes  sir. 

By  Mr,  Hoar: 

Q.  You  say  that  Mr.  Turner  is  the  general 
trance  manager  of  the  Boston  &  Lowell  Road? 

A.  Yes  sir. 

Q.  He  sat  here  yesterday  while  Mr.  Mellen 
testified? 

A.  Yes. 

Q.  Do  you  say  that  you  and  the  general 
freight  agent,  Mr.  Prescott,  settled  the  rates  to 
be  made  oetween  St.  Albans  and  Boston? 

A.  Yes  sir. 

Q.  Did  you  have  anything  to  do  in  settling 
the  rates  between  Ogdensburgh  and  Boston? 

A.  Yes  sir. 

Q.  Did  you  and  he  settle  them? 

A.  No  sir. 

Q.  Who  did  settle  them  with  you? 

A.  Mr.  Owen  and  the  other  general  freight 
agent,  in  the  line;  he  represents  the  Ogdens- 
burgh &  Lake  Champlain  Railroad. 

Q.  You  represented  the  Central  Vermont, 
the  lessor  of  the  Ogdensburgh? 

A.  Yes  sir. 

Q.  Who  are  the  other  freight  agents t 

A.  I  am  the  other  freight  agent. 

Q.  Who  are  others  in  the  line? 

A.  Below  our  road? 

Q.  Yes. 

A.  Mr.  Prescott,  and  Mr.  Barrett,  of  the 
Concord. 

Q.  So  that  you  four,  Mr.  Owen,  Mr.  Bar- 
rett, Mr.  Prescott  and  yourself,  settled  the 
rates  between  Ogdensburgh  and  Boston? 

A.  Mr.  Barrett  was  not  there;  I  said  it  was 
the  pracUce  for  them  to  settle  the  rates;  in  this 


case  Mr.  Prescott,  Mr.  Owen,  and  myself  set- 
tled the  rate  and  the  classification. 

Q.  Has  that  been  reduced  since  the  time  it 
was  reduced  to  St.  Albans? 

A.  Yes  sir. 

Q.  When  were  they  reduced, — these  Ogdens- 
burgh rates? 

A.  No  sir;  they  have  not. 

Q.  The  only  rate  you  have  reduced  is  th& 
St.  Albans  rate? 

A.  No  sir ;  the  block  between  Essex  Junction 
and  Rouse's  Point. 

Q.  But  the  block  which  comprises  the  Og» 
densburgh  Railroad  has  not  been  changed? 

A.  No  sir. 

Q.  If  you  and  Mr.  Owen,  and  Mr.  Prescott 
settle  the  rates  between  Boston  and  Ogdens- 
burgh, who  settles  them  beyond  that  point  to 
Detroit  and  Lake  Ports? 

A.  I  suppose  Mr.  Porteous,  but  I  don't  know 
anything  about  that  business;  I  have  nothing^ 
to  do  with  it. 

Q.  Not  so  far  as  they  are  carried  over  your 
road? 

A.  No  sir. 

Q.  Never  attended  any  of  the  meetings? 

A.  No  sir. 

Q.  The  Central  Vermont  interests  are  looked 
after  by  Mr.  Porteous  in  that  respect? 

A.  I  suppose  they  are. 

By  Mr.  Edmundsi 

Q.  I  think  it  was  stated  by  Mr.  Porteous  yes- 
terday that  you  would  be  the  person  who 
would  know  about  the  divisions  of  these  com- 
panies for  this  business? 

A.  No  sir;  I  don't  know  that 

Q.  Did  you  make  any  examination  of  the 
tariffs  of  any  other  lines  than  those  you  havo 
given  on  this  paper? 

A.  No  sir. 

Q.  How  came  you  to  take  those  particular 
ones? 

A.  Because  they  were  leading  roads. 

Q.  You  took  the  Passumpsic? 

A.  Yes  sir. 

Q.  And  the  New  York,  New  Haven  A; 
Hartford? 

A.  Yes  sir,  that  is,  our  line  with  them;  I 
took  that  line. 

Q.  Did  you  take  any  other  New  England 
roads? 

A.  No  sir. 

Q.  You  omitted  the  Boston,  Hartford  ^ 
Erie,  as  it  used  to  be  called? 

A.  Yes  sir. 

Q.  Crossing  your  line  in  Connecticutt 

A.  Yes  sir. 

Q.  That  has  connections  for  western  businesa 
with  the  Erie  Railroad? 

A.  I  suppose  they  have. 

Q.  Have  you  not  a  reasonable,  general  rail- 
road knowledge  of  the  fact? 

A.  Yes  sir. 

Q.  You  omitted  the  Boston  &  Albany? 

A.  Yes  sir. 

Q.  And  the  Fitchburg  and  Hoosac  Tunnel? 

A.  Yes  sir. 

Q.  You  omitted  all  the  other  roads  in  thia 
part  of  the  country  except  tiiose  two  that  yoa 
selected  as  being  the  leading  roads  of  New 
England? 

A.  No  sir. 

Q.  You  took  the  Chicago  &  Alton? 
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A.  Yes  sir. 

Q.  How  lonff  is  that  roftdt 

A.  I  can't  tell  jou. 

Q.  How  far  is  it  from  Chicago  to  Alton? 

A.  I  can't  tell  you. 

Q.  What  are  its  connections? 

A.  With  roads  into  Chicago,  and  roads  be- 
yond. 

Q.  It  goes  into  Chicago,  does  it  not? 

A.  Tes;  and  connects  with  other  roads  there. 

Q.  Did  you  make  any  comparison  with  the 
8t.  Johnsbury  &  Lake  Champlain? 

A.  Tes  sir. 

Q.  What  are  the  western  connections  of 
that  road? 

A.  The  Ogdensburgh  &  Lake  Champlain, 
if  any. 

Q.  That  is  to  say,  the  road  called  the  Og- 
densburgh, and  run  by  the  Central  Vermont? 

A.  I  suppose  so. 

Q.  How  far  do  you  live  from  8wanton 
where  their  line  crosses  yours? 

A.  From  eight  to  ten  miles. 

Q.  Tou  have  been  round  that  country  some? 

A.  Not  much  this  spring. 

Q.  Don't  you  know  that  the  8t.  Johnsbury 
4b  Lake  Champlain  Railroad  has  no  western 
connection  unless  it  goes  over  the  road  you 
control,  or  over  the  Grand  Trunk  Railway? 

A.  Tes  sir;  if  they  do  any  western  business. 

Q.  It  must  be  either  over  the  Ogdensburgh 
Bauroad,  or  the  Grand  Trunk  Railway? 

A.  Tes  sir;  or  the  Missisquoi,  via  Ricbford 
and  the  Southeastern;  they  cross  that  road  at 
Sheldon. 

Q.  Did  you  compare  at  all  with  the  New 
Tork  Central  rates? 

A.  No  sir. 

Q.  Have  you  any  idea  how  they  compare 
with  thoee? 

A.  I  have  not. 

Q.  Did  you  compare  with  the  Rome,  Water- 
town  &  Ogdensbui^h  Railroad  from  Niagara 
Falls  eastward  to  Lake  Champlain? 

A.  No  sir. 

Q.  That  arm  of  the  Watertown  road  would 
ftrike  Lake  Ontario  as  the  Central  Vermont  & 
Ogdensburgh  would  on  the  lake,  only  it  strikes 
U  at  Watertown? 

A.  Tes  sir. 

Q.  And  it  strikes  the  foot  of  Lake  Erie, 
anbetantially  at  Niagara  Falls,  and  connects 
with  the  Canada  Southern,  and  the  Grand 
Trunk  Railway  and  the  Lake  Shore  Railroad 
ttt  those  points,  would  it  not? 

A.  I  suppose  it  would. 

Q.  Did  you  compare  with  the  Erie  Road? 

A.  No  sir. 

Q.  Or  the  Pennsylvania? 

A.  No  sir;  and  I  have  not  their  tariffs  to 
make  a  comparison. 

Q.  Had  you  any  other  western  tariffs  except 
the  Chicago  &  Alton  and  the  other  ones  that 
joa  named? 

A.  Tes;  we  had  their  tariffs. 

Q.  How  many? 

Al.  a  great  many. 

Q.  Tou  did  not  look  into  others? 

A.  No  sir. 

Q.  Tou  do  not  know  how  they  compare? 

Al«  I  took  the  three  leading  roads;  three  of 
tbe  strong  roads,  west. 
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Q.  Did  you  compare  with  the  Delaware  ^ 
Hudson? 

A  I  did. 

Q.  Have  yon  that  in  here? 

A.  Tes  sir. 

Q.  Did  you  compare  with  the  Delaware  S^ 
Hudson  rate  for  western  traffic,  or  only  for 
the  traffic  going  along  on  the  west  side  of  the 
lake? 

A.  I  compared  the  rates  on  their  road  with* 
our  rates  for  traffic  that  I  have  charge  of. 

Q.  That  you  interchange? 

A.  No  sir;  traffic  of  a  like  nature;  that  is 
business  on  that  road  similar  to  the  business- 
that  I  have  charge  of. 

Q.  What  do  you  mean  by  that?  What  da 
you  have  charge  of? 

A  Of  the  local  traffic  of  the  Central  Ver- 
mont. 

Q.  By  that  vou  include  traffic  that  comes 
into  Vermont  from  other  States,  for  places  iit 
Vermont? 

A.  Tes  sir. 

Q.  And  that  which  starts  in  Vermont  and- 
goes  to  other  States. 

A.  Tes  sir. 

Q.  Tour  comparison  with  the  Delaware  Sf- 
Hudson,  then,  was  between  points  on  that 
road  and  Boston? 

A  Tes  sir. 

Q.  Gk>ing  to  Boston  by  what  line? 

A  Mechanicsville  and  the  Fitchburg,  and^ 
Eagle  Bridge. 

Mr,  Edmnnds.  I  give  notice  to  counsel  on 
the  other  side  that  I  shall  ask  to  refer  to  some 
large  map  of  the  United  States  to  show  how, 
geographically,  these  roads  are  situated,  what 
would  be  the  geographical  nature  of  the  busi« 
ness  they  perform,  and  where  the  lakes  lie^ 
etc. 

Q.  I  notice  that  this  table  does  not  show  on- 
its  face,  apparently,  what  the  dates  were  of  the 
printed  tariffs  from  which  you  made  this  up; 
it  is  dated  August  17,  1887;  is  that  the  date  of 
the  tariffs  from  which  you  made  this  up? 

A.  I  don't  know  whether  that  was  the  date' 
of  the  tariffs  or  not,  but  the  statement  waa- 
made  up  from  the  tsxiffs  in  force  at  the  time* 
we  maoe  up  the  statement;  I  made  up  that- 
statement  a  week  or  two  ago. 

Q.  Is  that  in  vour  writing? 

A.  No  sir;  it  is  one  of  my  clerks. 

Q.  Then  this  is  not  your  composition? 

A  It  is  by  my  direction  and  consideration. 

Q.  None  of  these  papers  are  your  actual- 
work? 

A.  Tes  sir;  some  of  them  are. 

Q.  Tou  don't  know  what  that  date  is? 

A.  That  is  the  date  we  made  up  the  paper. 

Q.  State  whether  the  statement  was  made' 
up  from  the  last  tariffs  of  the  roads  compared- 
with? 

A.  Tes  sir;  from  the  last  tariffs  I  have. 

Q.  Do  you  know  how  late  those  tariffs  are?' 

A.  Some  of  them  dated  within  a  few  dayr 
of  the  time  of  making  up  the  statement. 

Q.  Well,  take  the  oldest  one. 

A.  I  could  not  tell  you  the  dates,  but  thr 
tariffs  will  show. 

Bj  Mr,  Haskina: 

Q.  State  whether  you  have  verified  IhesiF 
statements  since  they  were  made  up. 


380 


ISTKBBTATB  OOMMflBCB  BlPOBTft— ThB  OOHlCIBflSdfel. 


•» 


A.  ITcs  sit. 

Q.  Look  at  the  second  statement,  a  com- 
parison of  the  rates  of  the  Boston  &  Lowell 
x>ver  the  Passumpsic  Railroad  to  New  York 
and  the  Central  Vermont  to  New  York;  now, 
what  is  Uie  distance  from  St.  Johnsbury  to 
New  York? 

A.  This  says  295  miles,  by  the  way  of  the 
.Connecticut  Kiver,  and  New  York  and  New 
Haven  line. 

Q.  How  do  you  get  that  distance  205  miles? 

A.  We  use  the  milage  that  the  tariff  gives. 

Q.  You  did  not  use  the  milage  shown  by 
the  official  guide? 

A.  No  sir;  it  is  a  milage  that  has  bera 
-Adopted. 

By  Mr.  Pifield: 

Q.  You  say  you  have  verified  this  statement 
^n  the  table  there. 

A.  Yes  sir;  as  far  as  I  can  verify  it  any. 

Q.  You  have  no  doubt  of  the  correctness  of 
It? 

A.  I  have  not  any  doubt;  there  might  be  a 
.clerical  error,  but  I  do  not  know  of  any. 

Q.  Are  you  familiar  with  the  roads  that 
Senator  Edmunds  has  referred  to,  the  New 
York,  New  Haven,  and  the  Fitchburg,  etc? 

A.  Somewhat. 

Q.  Do  you  think  it  is  a  fair  compariscm,  the 
:rates  they  make  with  the  rates  we  make? 

A.  I  do  not  think  it  is  fair  to  compare  them. 

By  Mr.  Haakiiis: 

Q.  Don't  you  get  at  that  by  taking  the  dis- 
tance from  St.  Johnsbury  to  the  most  northern 
station  of  the  New  York  rate  or  New  York 
block,  for  instance  Springfield? 

A.  No  sir;  there  was  a  tariff  No.  18  of  the 
Xyonnecticut  River  Railroad  with  the  milage, 
and  we  took  the  distance  from  that. 

Q.  Claremont  Junction  to  South  Vernon  or 
Brattleboro  is  one  group? 

A.  Yes,  I  think  so;  I  don't  know  exactly,  I 
.do  not  exactly  remember. 

Q.  And  from  there  to  Springfield,  and  then 
from  Springfield  to  New  York  is  it  not? 

A.  I  suppose  SO;  I  do  not  exactly  remember. 

Q.  State  whether  stations  on  the  western 
roads  are  grouped  together  in  the  same  way? 

A.  They  are  on  some  roads. 

Q.  Not  on  all  of  them? 

A.  Yes;  more  or  less  on  all  of  them. 

Mr.  S.  C.  ShnrtleU;  of  Montpelier,  ad- 
.dressing  the  Commission  in  regard  to  the 
Montpelier  &  Wells  River  Railroad,  said: 

The  road  I  represent  is  not  in  this  petition, 
and  I  do  not  know  whether  we  shall  be  en- 
titled to  be  heard  in  this  matter.  The  road 
does  a  local  and  joint  local  business.  The 
road  was  built  to  open  a  line  from  Montpelier 
to  Boston;  if  the  rates  on  the  Central  Vermont 
are  lowered,  the  rates  on  the  Montpelier  & 
Wells  River  Railroad  will  have  to  correspond, 
or  go  out  of  the  business.  I  offer  to  show 
what  the  rates  are  on  that  road,  and  what  the 
road  has  earned  since  its  re-organization;  it  is 
.i)nly  thirty -eight  miles  in  length. 

By  the  Chalniiaii: 

Q.  What  is  your  relation  to  the  roadt 

A.  I  am  its  attorney  and  a  director. 

Q.  Do  you  wish  to  come  in  and  be  made  a 
^rty? 

A.  I  doat  know  that  I  am  entitled  to. 


The  Chalniian.  There  can  \/b  bo  ob}eo- 
tion  to  receiving  any  t^rtimony,  and  if  you 
wish  to  be  made  a  party  to  this  inroceedinff,  by 
consent  aU  around,  it  can  be  done  now;  I  do 
not  see  that  it  will  embarrass  the  proceedings. 
(Respective  counsel  intimated  they  had  no  ob- 
jection). 

CommiMioner  Walker.  Does  your  road 
deliver  freight  to  the  Central  Vermont  at  Mont- 
pelier? 

A.  We  do  some. 

Q.  And  receive  some  that  way? 

A.  Very  little;  our  Boston  freight  comes  by 
way  of  the  other  line. 

Q.  Is  there  any  particular  point  in  which 
your  rates  are  affected  by  the  question  made 
here? 

A.  In  this  way;  the  rate  from  Montpelier  to 
Boston  is  fifty-five  cents  per  100  pounds;  if  the 
Central  Vermont  have  to  reduce  Uieir  rate,  we 
shall  have  to  do  the  same. 

The  Chaimiaii.  The  matter  can  remate 
open  until  after  the  recess,  and  you  can  inti- 
mate what  course  you  elect  to  pursue. 


J.  Qregory  SflKftli.  Called  on  behalf  &t 
respondents,  sworn,  testified  as  follows: 

Examined  by  Mr.  FIfleld: 

Q.  You  reside  at  St  Albans? 

A.  Yes  sir. 

Q.  How  long  have  you  been  connected  irtOk 
the  Central  Vermont  Railroad? 

A  Since  1856. 

Q.  I  believe  these  roads  originally  were  the 
Vermont  Central  and  liie  Vermont  A  Canada 
Railroads? 

A.  They  were. 

Q.  And  for  a  number  of  years,  from  1855. 1 
believe,  they  were  in  very  heavy  litigation? 

A.  Yes  sir. 

Q.  They  were  re-organized  in  1888? 

A.  1888-4. 

Q.  They  were  separate  roads  In  the  first  fiN 
stance? 

A.  Yes. 

Q.  The  Central  Vermont  ninning  from 
Windsor  to  Burlington,  and  the  Vermont  ft 
Canada  from  Essex  Junction  to  the  State  Line 
when  they  were  reorganized,  under  what 
name  were  they  reorganissed? 

A.  The  Consolidated  Railroad  of  Vermont 

Q.  What  was  the  capital  of  this  new  oooi- 
pany? 

A.  The  capital  itself  was  made  up  of  a  grett 
amount  of  the  first  and  second  mortgages^ 
amounthig  to  $1,000,050.00.  The  first  mott- 
gage  was  put  in  at  twenty,  and  the  second  at 
ten,  and  the  Vermont  &  Canada  at  83^.  Thea 
the  trust  debt  was  $7,000,000. 

Q.  What  is  the  present  mortgage? 

A.  Seven  million  dollars. 

Q.  What  is  the  stock  of  the  consolidated 
company? 

A.  One  million  and  fifty  dollars. 

Q.  Of  the  consolidated  company? 

A.  Yes  sir;  $700,050  of  preferred  stock  and 
$800,000  of  the  common  stock. 

Q.  And  this  reorganized  company  leased 
their  road  to  the  Central  Vermont  for  ninety- 
nine  years? 

A.  Yes  sir. 


«qdp  It  M  It  Is  Uhivyt 

A.  The  origio&l  coit! 

Q.  Tea;  take  tbat  view  if  7011  plenet 

A.  I  have  not  an;  dafai  bere;  I  coald  give 
70U  the  exact  coat  if  I  had;  It  waa  between 
$IS,000.000  and  «90.000.00a. 

Q.  Btnce  lis  reorganization  has  the  road 
bocB  able  to  pay  anything  more  than  the  in- 
tcreat  on  its  bonda  aod  iu  taxeeT 

A.  It  has  not. 

Q.  You  heaid  the  itatement  read  by  Hr. 
Lucas  yesterday  T 

A.  Yes  str;  I  did  not  quite  answer  yonr 
quosUoo  correctly;  ithu  only  paid  lu  interest 
and  hues;  whatever  It  has  earned  more  has 
gone  into  the  Improvement  of  the  property. 

Q,  Then  there  is  the  stock  of  the  Central 
Vermont,  which  la  the  lessee;  have  they  paid 
any  dividends  f 

A.  No  sir. 

Q.  What  is  the  amonnt  of  their  stockT 

A.  One  million  dollars. 

Q.  I  was  about  to  ask  yon  If  you  heard  read 
the  Blatement  of  Hr.  Lucas  yesterday,  of  the 
iocome,  etc.,  of  this  road  in  IStMT 

A„  Yes  sir. 

Q.  Whether  yon  believe  It  to  be  correctT 

A.  Ido. 

Q.  We  were  talking  aboat  the  Central  Ter- 
moDt.  Were  they  the  receiver  of  ^  this  road 
for  anumber  of  yearsi 

A.  Yes  sir;  the  Central  TermontwsB  organ- 
ized InlBTS,  aadapfMlnted  receiver  the  foUow- 
Ingyear. 

Q.  Down  to  what  time  did  they  coatiuae  re- 

JL  Until  (he  reorganlKatlon, 

<i.  Can't  you  glre  the  exact  dale  the  re- 
ceivership went  outT 

A.  July  1, 1884, 1  think. 

Q.  And  It  was  then  that  the  Centml  Yer- 
■nont  In  Its  corporate  capacity  luok  a  lease 
from  thecoBsolldaied  oonpauy  of  that  line  of 
roadt 

A.  Tee  itr. 

Q.  When  did  this  roadflntcommencetodo 
ft  tureugh  business  wiiu  the  Unind  Trunk 
B^lway,  and  what  was  the  condliiuu  of  the 
road  at  that  time? 

A.  The  road  commenced  running,  if  I  re- 
member correctly,  in  1S61.  That  was  ihe  com- 
Eoencement  of  the  opening  of  the  roads,  and 
opened  In  connection  wiih  the  line  from  Bos- 
ton to  Ogdensburgh.  The  O^ensburgh  Rail- 
road, Uie  Vermont  &  Canada  Railroad  and  the 
Vermont  Central  were  built  contemporaneously 
and  completed  about  the  same  time.  They 
opened  for  traffic  In  1851.  Their  only  connec- 
tJOD  then  was  with  the  great  lakes,  and  a  line 
of  boats  was  put  in  U>  constllnle  a  line  from 
Ogdeneburgh  in  connection  with  this  line, 
through  to  Chicago,  and  the  lake  porte.  That 
continued  to  be  the  only  outlet  for  through 
IrafflcuuUI,  Ithlnk,  about  1863  or  18S4;  lean- 
not  give  you  the  precise  date.  The  manage- 
ment of  the  Grand  Trunk  R^lway  changed, 
and  the  manager  who  came  Into  the  poalLion 
proposed  lo  opon  a  rail  Una  (from  Boston  by 
Intbb  Sb 


Tmnk  Railway,  and  the  Michigan  Central 
Railway.  The  Grand  Trunk  Railway  the* 
terminated  M  Detroit,  and  the  Hluhigan  Cen- 
tral was  its  western  outlet.  It  also  End  con- 
nection with  the  Lake  Shore  Road.  The  Grand 
Trnnk  Railway  at  that  time  was  a  broad  gaug* 
road  and  the  rest  of  theaysiem  was  all  narrow 

Kuge.  Various  appliances  and  methods  had 
en  suggested  and  brought  to  the  noUce  of 
Mr.  Brydges,  then  the  man^r  of  the  Grand 
Trunk  itallway,  and  myself  tor  the  transfer  o( 
properly,  and  several  experiments  were  tried. 
A  patent  known  as  the  Baukus  patent  waa 
finally  adopted.  It  was  an  arrangement  for  the 
wheels  to  slide  upon  the  aile.  and  adjust  them- 
selves  by  diverging,  and  In  that  way  making  it 
possible  to  transport  the  freight  in  through 
cars  without  change  of  freight,  or  changing 
the  bodies  of  the  cars  from  the  narrow  tracks 
to  the  broad.  That  proved  Itself  satisfactory 
to  the  managers  of  the  line  and  was  a  suocess, 
although  attended  with  some  expense.  It  was 
adopted,  and  the  busineaa  was  done  for  some 
time  on  that  basis. 

The  Grand  Trunk  Railway  was  not  then  la 
a  condition  to  change  the  eusge  of  their  road, 
and  pending  the  pwod  wlien  they  would  be 

S>re[Mired  lo  change,  the  question  came  up  of 
□rmlng  a  through  line  arose,  and  whnt  is  now 
called  the  National  De>3patch  Line  grew  out  of 
it,  wtklch  is  nothing  more  nor  loss  than  a  dis- 
tinctive name  to  define  the  route:  there  were 
connected  with  it  at  the  lime  the  Grand  Trunk 
Railway,  the  Central  Vermont,  the  Michigan 
Central,  Chicago  Se  Northwestern.  Detroit  ft 
Bel  River  and  one  or  two  other  roads  at  the 
west  which  come  into  the  osaocialion.  if  ynn 

fileaae  to  allow  the  use  of  that  word  and  apply 
t  lo  this;  there  was  a  sort  of  general  confer- 
ence of  the  managers  of  these  roads  who  en- 
tered into  the  arrangement  to  run  in  connso- 
tion  with  this  line;  the  name  "  National  De- 
spatch" was  purely  s  name  to  distinguish  the 
route,  as  contradiHtlnguixbed  from  the  Her> 
chants  Despatch;  Commercial  Express  ;  and 
the  Red,  While  and  Blue  Lines,  wlilch  were 
running  as  independent  fast  freight  llnea  ovw 
cert^n  roods;  the  roads  that  ultimately  caina 
Into  the  arrangement  to  Join  with  us  wire 
pretty  much  all  the  roods  running  from  Chi- 
cago and  Milwaukee  west,  until  now  the  No- 
tional Deepatch,  if  you  please  lo  continue  tha 
designation  of  the  line  by  that  name,  has  Its  ai^ 
rangementa  through  to  the  PaciSc  coast.  Baa 
Francisco,  and  Puget'a  Sound,  and  are  run- 
nlDg  their  cars  through  the  roads  that  comein, 
except  a  joint  division  to  the  places  reached 
by  the  line,  called  the  "BlllingPolnls."  Tba 
western  members  of  the  line  are  the  Chicago  A 
Alton.  Chicago,  Burlington  &  Quincy.  Chi- 
cago. Hllwaukee  &  St.  Paul,  Wabash,  Union 
Pacific,  Northern  Paciflc,  and  various  oilier 
Toads;theAtchison,TopukaftttantoF£.  They 
all  adopt  the  bills  of  lading  ond  way  bills  of 
the  National  Despatch  Lino  under  that  title, 
as  designating  the  route  the  car  should  take, 
and  its  destination,  and  for  the  purpose  of 
keeping  the  occonnts  tor  the  division  of  trafHo 
and  for  the  settlement  of  expenses,  and  dnm- 
oges,  etc.,  etc..  whatever  incidental  eipensei 
may  arlae  out  of  a  through  line;  il  hw  no  nr- 
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ganization  In  a  corporate  capacity,  it  has  no 
organization  as  to  board  of  directors;  no  presi- 
dent, no  treasurer,  no  funds  except  belonging 
to  the  roads  over  which  it  runs,  out  of  which 
car  service  has  to  be  paid. 

The  Central  Vermont  at  the  outset  of  its  or- 
ganization was  one  of  the  leased  lines  to  Bos- 
ton; the  roads  between  White  River  Junction 
and  Boston  being  at  that  time  four;  the  North- 
ern, about  sixty-nine  miles  lone;  the  Concord, 
thirty-five  miles;  the  Kashua  &  Lowell,  four- 
teen miles,  and  the  Boston  &  Lowell  twenty- 
five  or  twenty-six;  they  were  absorbed  and  en- 
gaged in  their  local  traffic  and  relations,  and 
by  consent  they  gave  to  the  Central  Vermont, 
being  the  longer  line— I  call  it  the  Central 
Vermont,  but  It  includes  the  Central  Vermont 
and  the  Vermont  &  Canada,  which  was 
leased  perpetually  to  the  Central  Vermont — 
and  the  line  was  known  as  the  Central  Ver- 
mont Line;  these  roads  between  White  River 
Junction  and  Boston,  being  independent  or- 
ganizations, and  all  being  short  lines,  by  com- 
mon consent  gave  to  the  Central  Vermont  the 
control  of  the  business  for  all  points  above  those 
roads  from  White  River  Junction,  north  and 
west,  and  in  all  the  matters  pertaining  to.  the 
traffic  of  those  roads.  The  Central  Vermont 
was  the  main  party  in  developing  the  business 
generally,  the  roads  below  us  snaring  in  the 
line  and  taking  their  proportion  of  the  traffic 
for  the  through  business;  the  joint  local  busi- 
ness, as  I  understand  it  was  always  a  matter  of 
agreement  between  the  roads,  what  we  call 
joint  and  local,  that  is  originating  at  our  sta- 
tions going  to  Boston,  or  originating  in  Boston 
and  coming  to  stations  on  our  road;  that  is 
designated  as  our  joint  business  and  by  a  little 
stretch  of  authority,  and  for  convenience  sake, 
without  designating  it  joint  and  local,  to  sep- 
arate it  from  the  purely  local;  in  that  business 
the  roads  below  have  been  in  consultation  as  to 
tariffs,  divisions,  and  settlements;  they  have 
been  in  joint  association  with  the  Central  Ver- 
mont, although  the  Central  Vermont  has  the 
principal  management  of  it,  or  did  have  until 
1881,  there  was  always  more  or  less  contention 
on  the  part  of  the  short  lines  about  the  settling 
of  little  accounts  and  expenses  and  questions 
of  detail;  and  the  separate  roads  sometimes 
could  not  agree  among  themselves,  and  in  1881, 
we  assumed  the  management  of  that  business 
and  maintained  those  expenses  nnder  an  ar- 
rangement which  was  agreed  upon  between 
them  and  us  bv  which  practiciUly  the  four 
roads  from  White  River  Junction  to  Boston 
were  to  treat  with  us  as  one  road,  that  there 
might  be  one  party  to  settle  with,  and  one  par- 
tv  to  make  our  divisions  with  at  White  River 
Junction. 

In  time  it  came  to  the  establishment  of  this 
through  business;  they,  still  being  four  short 
roads,  committed  the  management  of  the  busi- 
ness to  the  Central  Vermont  Railroad;  the  Cen- 
tral Vermont,  by  vote  of  its  directors  divided 
the  business,  and  constituted  the  departments 
of  it,  one  to  be  denominated  the  through  traffic, 
which  was  an  organization  by  itself,  with  an 
independent  arrangement,  to  be  conducted  on 
an  entirely  different  basis  from  the  local  traffic 
which  was  put  into  a  department  called  the  lo- 
cal department,  of  which  Mr.  Chittenden  was 


made  the  general  superintendent,  and  that 
confined  to  the  business  originating  on  our 
road  going  to  Boston  and  vtee  v&na;  there 
arose  a  mixed  question  between  those  two  de- 
partments for  business  coming  from  the  West 
on  the  long  haul,  to  local  stations  on  our  road, 
and  me$  versa;  although  the  amount  of  traffic 
from  local  stations  on  our  road  to  Chica^  and 
the  West  was  very  small  as  compared  with  the 
traffic  coming  East  to  be  distributed  to  local 
points;  very  little  of  the  products  of  Vermont 
KO  west  for  a  market,  most  of  it  goes  East, while 
Vermont  finds  her  largest  sustenance  in  traffio 
from  the  West,  bread  stuffs,  ^ins,  meats,  etc.. 
etc.  To  aid  and  favor  the  citizens  of  our  own 
State  we  varied  the  rule  which  had  existed,  of 
charging  local  rates  from  the  west  to  local,  non- 
competitive points,  and  all  our  points  on  our 
own  road  were  non-competing;  it  seemed  to  be 
a  hardship  upon  the  people  and  the  farmers  of 
the  State — and  they  constitute  the  great  bulk 
of  the  population  of  the  State;  and  we  gave  to 
them,  by  consent  of  the  lines  west  of  us,  what 
was  known  as  the  Boston  rate;  placed  them  in 
the  position  of  availing  of  the  competitive 
traffic  between  other  lines,  so  that  Uiey  shared 
in  the  advantage  of  whatever  was  the  rate 
through  to  Boston  from  the  West  growing  out 
of  railroad  quarrels;  in  other  words,  making 
every  station  on  the  line  of  our  road,  a  Boston 
point,  so  far  as  the  rate  on  freight  from  the 
West  was  concerned. 

Q.  How  much  of  the  wheat,  flour  and  com 
that  is  consumed  in  Vermont  comes  from  the 
west? 

A.  I  cannot  give  you  the  percentaee;  the 
grain  and  flour  m  Vermont  is  very  sm^l ;  it  is 
a  large  dairy  State,  and  there  is  a  small  propor- 
tion of  the  bread  stuffs,  and  cereals  raised  in 
Vermont;  they  depend  for  their  support  nudnly 
on  their  dairies,  so  that  the  food  producu 
brought  from  the  West  is  verjr  large. 

Q.  How  long  has  this  practice  b^n  in  force, 
to  bring  this  western  product  into  Vermont? 

A.  It  started  very  soon  after  I  came  on  to 
the  road. 

Q.  €k)  on  with  the  statement  aboat  the 
through  business? 

A.  The  National  Despatch  Line  was  made  up 
by  these  roads,  not  by  organization  but  by 
common  consent,  using  and  adopting  the  name 
as  a  distinctive  name.  As  the  line  increased  in 
importance  its  business  increased,  and  it  be> 
came  necessary  to  provide  cars  for  the  busineas. 
The  equipment  of  the  Central  Vermont  at  Uiat 
time  was  confined  principally  to  the  supply  for 
local  use,  as  was  the  Ogdensburgh,  and  lUso 
the  roads  below.  We  had  no  cars  or  equipment 
that  we  could  put  into  that  through  service. 
The  difficulty  was  great  and  hard  to  overcome. 
It  was  difficult  to  obtain  capital  to  go  into  cart 
to  supply  them,  as  was  the  custom  then  and  is 
now  for  the  fast  freight  lines,  and  trunk  lines, 
to  supply  their  equipments  largely  bv  outride 
car  companies  like  the  Blue  Line,  Red  Line, 
Merchants  Despatch.  All  those  lines  have 
cars  supplied  to  take  through  traffic,  the  roads 
paying  milage  on  the  cars.  We  adopted  the 
same  rule,  but  inasmuch  as  our  cars  were  sub- 
ject to  the  difficulty  or  necessity  for  this  patent 
to  accommodate  them  to  the  broad  and  narrow 
gauge  it  was  very  difficult  to  obtain  outside 
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capital  to  go  into  the  (Skn,  unless  the  managers 
of  the  Toadis  showed  their  confidence  in  the  sys- 
tem by  subscribing  themselves;  and  so  the  man- 
agers of  all  the  roads  in  the  line  from  Chicago 
to  Boston  came  forward  to  encourage  the  or- 
ganization of  what  is  known  as  the  National 
Car  Company  and  took  some  of  its  stoclc  The 
Michigan  Central  Railway  by  some  of  its  offi- 
cers took  some.  That  I  think  was  in  1867-68. 
It  was  started  first  by  association,  and  after- 
wards by  a  charter  which  was  obtained  in  1871, 
into  which  this  was  merged.  The  officials  of 
these  roads,  the  Michigan  Central,  Detroit  & 
£el  River,  Grand  Trunk,  Central  Vermont, 
Korthem,  Boston  &  Lowell,  all  came  forward 
and  signified  their  confidence  in  this  method 
by  subscribing  to  some  of  the  stock. 

Q.  The  corporations  did  not  enter  into  it? 

A.  No  sir;  it  was  in  their  private  capacity. 
No  road  in  the  line  felt  Justified  in  taxing  their 
corporate  funds  to  invest  in  that  manner.  This 
was  still  an  experiment,  although  it  had  been 
successful  so  far  as  it  had  gone.  We  all  took 
hold  and  took  some  of  the  stock.  I  took  some 
myself;  and  I  think  every  mana^r  and  many 
of  the  directors  of  all  the  roads  in  the  through 
line,  to  encourage  outside  capital  to  come  In 
and  equip  the  roads  with  cars  to  do  this  through 
business,  took  some  of  the  stock.  The  confi- 
dence shown  by  the  managers  of  the  roads  in 
the  Une  induced  other  capital  to  come  in  and 
equip  the  roads  with  cars  to  do  the  business; 
and  B-ufficient  funds  were  raised  to  start  with 
2,000  cars.  That  number  has  been  increased 
from  time  to  time,  the  Grand  Trunk  Railway 
having  changed  their  grade  to  the  standard  in 
1870,  or  1871,  a  charter  was  obtained  for  this 
association  under  the  name  of  the  National 
Car  Company.  They  have  nothing  to  do  with 
the  tri^c  or  with  the  National  Despatch  Line 
— harwe  no  interest  in  it  whatever.  They  have 
liberty  to  take  their  cars  and  put  them  on  any 
other  road,  if  they  see  fit  to.  They  run  over 
the  lAckawanna  Railroad  and  the  Erie,  and 
they  are  paid  for  by  the  roads  that  use  them. 
It  was  designed  to  keep  them  in  the  line 
knovrn  as  Uie  Grand  Trunk  and  Central  Ver- 
mont Line. 

By  Mr,  Stront: 

Q.  Right  here,  to  save  any  cross  examina* 
tlon — is  it  not  true  while  the  directors  or 
some  of  the  officers  of  the  Grand  Trunk  Rail- 
way took  this  stock,  that  afterwards  they 
thought  it  was  better  for  them  not  to  hold  it, 
.and  uat  they  afterwards  sold  it? 

A.  Tessir. 

Q.  Is  there  to  your  knowledge  today  any 
officer,  of  the  Boston  &  Lowell,  tne  Northern, 
or  the  Concord,  that  has  any  stock  in  that  Com- 
pany? 

A.  I  have  personal  knowledge  of  the  first 
statement  you  made  as  to  the  Grand  Trunk. 
That  road  felt,  as  we  all  felt,  that  the  officers 
of  the  road,  if  there  was  any  profit  in  the  busi- 
ness, that  the  officials  of  the  road  ought  not  to 
be  engaged  in  it  We  felt  so  ourselves;  and  if 
-we  could  have  done  so,  we  should  have  changed 
it.  Their  directors  took  the  matter  up  and  ad- 
Tised  that  their  officers  be  purged  of  any  rela- 
tions outside  whatever,  and  they  appropri- 
ated money  to  purchase  their  quota  of  ears 
j>er  mile,  dividing  it  into  a  milage  basii.  That 
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they  should  pay  for  the  cars  out  of  their  funds, 
and  own  their  cars,  and  still  keep  them  in  the 
National  Despatch  Line. 

Q.  Have  you  any  knowledge  that  President 
Morey,  or  any  of  the  directors  of  the  Boston  & 
Lowell  own  any  stock? 

A.  I  do  not  Know  of  my  own  knowledge.  I 
do  not  think  Mr.  Morey  or  the  present  man- 
agers now  do.  General  Stark  did  when  he  was 
there.  I  don't  know  that  I  have  seen  the  list 
of  stockholders  for  twenty  years. 

Q.  As  this  line  grew  up,  whether  any  con- 
troverov  arose  between  it  and  the  Trunk  Lines? 

A  ESLCh  line  running  from  east  to  west,  at 
that  time  was  running  on  its  own  hook,  to  get 
what  business  it  could;  and  the  tendency  was 
to  demoralize  things.  Sometimes  it  happened 
there  were  short  crops  in  the  West  and  a  falling 
off  in  the  bulk  of  freight.  The  roads  hated  to 
have  their  cars  put  into  sidings.  It  was  at  such 
times  considered  better  to  ta£e  less  rates  than 
to  disorganize  their  lines,  and  hence  rates  went 
down.  That  increased  and  intensified  the 
competition  for  freight,  and  every  road  at  that 
time  was  running  for  what  it  could  get  That 
was  always  so  until  what  was  known  as  the 
Trunk  Line  Organization  was  made  up.  I 
think  that  was  in  existence  before  the  Boston 
&  Albany  was  consolidated,  while  it  was  the 
Western  Massachusetts. 

Mr.  Hoar.    Before  1867? 

A.  Yes;  I  am  sure  it  was  before  the  reorgan- 
ization of  those  two  lines. 

Every  road  was  on  the  market  to  get  the 
business,  and  in  the  struggle  and  competition, 
we  being  a  longer  line  and  occupying  more 
time  in  the  transit  of  freight,  we  found  it  nec- 
essary to  go  below  the  other  roads  in  rates. 
If  we  took  freight  at  a  less  rate  than  the  short- 
er lines  took  it  and  at  what  in  our  minds  was  a 
fair  differential,  they  would  come  down  to  our 
rate,  and '  we  would  fall  down  with  another 
differential — thev  would  drive  us  down  and 
compel  us  to  reduce,  as  they  did.  This  pro- 
duced disturbances  and  it  led  to  frequent  con- 
troversies between  the  Boston  &  Albany  and 
the  New  York  Central  Line  and  ourselves,  and 
it  led  to  a  great  many  interviews  between  the 
managers  of  those  roads — I  had  several  inter- 
views with  Mr.  Chapin,  president  of  the  West- 
em  Massachusetts  Road,  on  the  subject  of  dif- 
ferential rates.  It  assumed  that  name  as  an 
appropriate  one  and  was  always  denominated 
^'differential"  They  felt  that  we  had  no  right 
to  take  a  differential;  that  if  we  could  not  stand 
on  an  even  keel  with  them,  we  ought  to 
get  out  of  the  way;  but  we  did  not  take  that 
view. 

Then  came  the  Trunk  Line  Assodatlon, 
composed  of  the  trunk  lines.  They  adopted 
a  series  of  rules  and  regulations  to  which  all 
roads  were  called  upon  to  conform,  such  as 
for  instance  a  union  passenarer  office,  ticket 
office,  to  have  the  power  to  sell  all  tickets,  and 
no  road  that  sold  tickets  outside  of  that  was  to 
be  permitted  by  the  roads  west  to  share  in  the 
business,  at  the  expense  of  being  cut  off  from 
connection  with  that  line  and  the  other  lines; 
the  pressure  brought  was  very  strong  upon  the 
Michigan  Central  &  Lake  Shore,  at  that  time 
independent  roads,  having  nothing  to  do  with 
the  New  York  Central  Lines;  they  were  re- 
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quired  to  conform  to  these  rules  or  else  they 
would  not  be  received  as  connecting  roads  with 
the  New  York  Central  on  the  basis  of  a  through 
ticket  arrangement;  those  roads  consented  to 
that  and  did  conform  both  as  to  passengers  and 
freight;  that  led  to  what  was  known  afterwards 
and  since,  as  the  * 'rebate"  system;  the  Mich- 
igan Central  said:  We  cannot  ignore  your 
business,  because  we  take  quite  a  large  amount 
from  you,  and  it  is  a  constantly  growing  busi- 
ness; we  don't  want  to  refuse  to  take  it,  and  if 
we  adhere  to  these  rules  it  will  yirtually 
amount  to  that,  because  you  cannot  pay  the 
difference  between  our  local  and  through  rate. 
It  was  adjusted  on  the  basis  that  they  were  to 
charge  us  the  through  billing  rates,  and  that 
monthly  they  would  settle  with,us  on  Uie  basis  of 
our  cut  rate, — that  soon  became  an  open  affair, 
and  it  led  to  a  vast  deal  of  correspondence  be- 
tween members  of  the  Trunk  Line,  and  of  the 
National  Despatch  or  Central  Vermont  Line, 
and  led  to  a  great  many  conferences,and  finally 
resulted  in  a  convention  of  all  the  roads,  to 
which  the  Grand  Trunk  Railway  and  our- 
selves were  invited,  the  first  convention  we 
were  ever  invited  to,  the  first  conference  with 
the  Trunk  Lines;  our  communications  had 
been  with  the  separate  roads  previous  to  that 
time;  that  led  to  so  far  a  recognition  of  the 
line,  by  the  wav  of  the  Grand  Trunk  Railway, 
as  to  bring  an  invitation  from  the  chairman  of 
the  Trunk  Line  Association  to  the  Central  Ver- 
mont and  Grand  Trunk  roads  to  meet  in  con- 
ference at  Niagara  Falls  on  a  day  set.  That 
was  before  the  organization  of  the  present  Bos- 
ton &  Albany,  because  their  road  was  repre- 
sented by  the  then  vice  president,  and  Mr. 
Phillips,  then  the  manager  of  the  Boston  & 
Worcester  Road;  they  were  delegates  from  that 
line;  Mr.  Deane  Richmond,  first  manager  of 
the  New  York  Central  represented  that  line; 
Mr.  Corning  was  then  president;  Mr.  Joy  and 
Mr.  Sargeant  represented  the  Michigan  Cen- 
tral; Mr.  Stone  and  his  superintendent  repre- 
sentdd  the  Lake  Shore;  the  roads  west  of 
Chicago  were  all  represented.  The  Chicago, 
Milwaukee  &  St.  Paul.  Chicago,  Burlington 
&  Quincy,  Chicago  &  Alton,  etc.,  they  were 
all  represented;  the  policy  to  be  settled  was 
whether  we  were  to  be  allowed  to  come  in  and 
take  part  as  a  trunk  line  in  competition  with 
the  other  lines,  and  the  basis  on  which  we 
should  be  permitted  to  come  in.  They  were 
asked  by  the  New  York  Central  Line  to  refuse 
to  accept  us,  except  upon  terms  that  we  should 
be  held  to  the  tariffs  that  the  Trunk  Lines 
agreed  upon;  we  took  our  position  before  that 
convention  and  as  I  was  requested  to  take  the 
lead  in  opening  the  case,  I  stated  our  ground, 
that  we  could  not  maintain  equal  rates  and  get 
the  business,  at  the  rates  the  trunk  lines  were 
making,  on  account  of  the  question  of  time, 
which  was  a  great  factor  in  commercial  trans- 
actions; we  were  always  at  a  disadvantage  in 
comparison  with  the  other  lines  in  respect  to 
time;  even  on  our  ordinary  trains  we  could  not 
make  the  time  they  could;  so  that  we  must 
have  an  allowance — and  be  permitted  to  make 
differential  rates;  we  said  if  they  would  Qx  the 
rates  and  fix  our — or  agree  to  our  differential, 
we  would  agree  to  come  in  and  keep  rates  on 
that  basis;  otherwise  we  must  stand  as  a  free 


lance  and  get  what  we  could.  The  convention 
discussed  the  question  at  great  length,  and  Mr. 
Scott,  representing  the  Pennsylvania  Railroad, 
came  to  me  and  said  he  was  ready  to  concede 
the  principle,  and  that  I  was  just  and  right, 
and  that  he  was  willing  to  grant  the  differen- 
tial; Mr.  King,  representing  the  Baltimore  & 
Ohio,  did  the  same;  Mr.  Moran  representing 
th)  Erie  Road  in  the  interest  of  the  receiver- 
ship did  the  same,  and  the  only  question  was 
vrhiit  the  differential  should  be;  that  we  were 
entitled  to  some  differential  was  conceded,  ex- 
cept by  the  New  York  Central;  Western  Mass- 
achusetts, and  the  Boston  <&  Worcester;  those 
roads  declined. 

Mr,  Edniandfl.'  Explain  precisely  what 
this  differential  is.  Is  it  that  you  were  to  be 
allowed  to  carry  between  the  same  points  for 
less  money  than  they  did? 

A.  Yes  sir,  for  a  certain  agreed  amount  less; 
the  rates  were  to  be  fixed  and  maintained,  and 
then  we  should  not  be  charged  with  cutting  the 
rates;  that  we  should  be  considered  as  main- 
taining the  rates  as  long  as  we  adhered  to  the 
established  differentials.  The  convention 
broke  up.  The  New  York  Central  was  very  in- 
dif^ant  at  the  other  roads  for  conceding  the 
principle,  and  they  declared,  Deane  Richmond 
declared,  that  the  whole  Trunk  Line  Organiza- 
ti6n  was  broken  to  pieces,  and  that  they  would 
have  nothing  to  do  with  it,  that  they  would 
fight  on  their  own  hook;  he  told  me  as  long  as 
the  wheels  would  hold  to  the  rail  th^  would 
do  their  best  to  drive  us  out  of  New  England. 
But  from  that  time  it  was  conceded  to  us  by 
all  the  other  lines.  At  a  later  date  the  Boston  & 
Albany,  and  New  York  Central  attended  a 
meeting,  and  there  the  Boston  &  Albany  came 
in  and  conceded,  in  writing,  to  us,  the  differ- 
entials. The  first  differentials  establiahed 
were  ten.  eii^ht,  six  and  four. 

The  Cliaimiaji«  What  are  th^  now? 

A.  I  do  not  remember  exactly;  I  think  it  is 
less  than  that;  the  highest  is  eight,  and  the  low- 
est four.  I  understand  it  is  ten  to  Chicago, 
and  eight  to  Detroit;  we  ftontinued  on  that  es- 
tablished basis  of  differentials,  and  took  tlie 
rates  they  made.  I  may  as  well  say  here,  as 
anywhere,  that  this  line  of  the  Central  Ver- 
mont and  Grand  Trunk  is  never  permitted  to 
have  any  voice  in  establishing  the  tariffs  east 
and  west  bound,  particularly  west  bound;  the 
trunk  lines  stiil  maintain  their  oreanizaUoQ 
of  which  we  are  not  a  member,  and  have  no 
voice  in ;  they  make  such  tariffs  as  they  please, 
and  we  adopt  them  less  the  differentials.  In 
1874  a  meeting  was  held  in  Montreal ;  there  had 
been  a  meeting  in  New  York  at  which  it  was 
urged  upon  us  that  we  could  still  maintain  our 
business  if  we  would  abandon  the  diff erentlala. 
We  claimed  we  could  not.  An  arrangement 
was  made  at  a  further  hearing  at  MontreaL 
We  had  agreed  to  maintain  the  rates  as  pub- 
lished by  them,  the  tariff  rates,  and  if  we 
failed  to  get  our  proportion  or  percentage  of 
business  which  was  allowed,  then  the  other 
lines  taking  it  should  make  up  to  us  what  we 
lost,  and  equalize  matters,  so  as  to  get  rid  of 
the  differentials;  they  were  to  make  up  to  us 
the  tonnage;  they  offered  to  give  us  an  equir- 
alent  in  cash  which  we  declined; then  they  of- 
fered to  give  us  our  amount  in  tonnage  tote 
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The  Chairmfta.  In  brief,  the  scheme  did 
Dot  work? 

A.  No  bIt;  CommiBiloDer  Fink's  report 
showed  there  wm  17,000  tona  our  due.  We 
lost  our  busineBB  b^  attempting  to  stand  on  ao 
even  keel  with  them. 

The  Clutirnutn.    What  was  jrour  percent- 
age of  the  traffic! 
'  A.  Twenty-one  per  cent. 


A.  For  nearly  a  year;  enough  to  give  it  a 
tair  test  and  show  the  result  of  it.  It  showed 
a  lose  of  17.000  tona,  which  they  refused  to 
make  up  to  us.  That  led  to  our  return  to  the 
dlffeireutlals,  and  bi-ougbt  this  meeting  of  Oc- 
tober 22,  at  Montreal,  1874.  There  were 
Besc  nt  Mr.  Bliss  of  the  Boston  &  Albany,  Hi. 
utter  of  the  New  York  Central,  Mr.  Hayden 
of  the  Boston  A  Albany,  and  representatives 
of  th«  Grand  Trunk  Hallway  and  Central  Ver- 
mont Railroad.  This  is  a  memorandum  of  the 
transactions.'  (Reading) — 

After  full  discussion,  Hr.  Bliss  and  Mr. 
Butler  assented  to  the  following  differential 
rates  on  west  bound  tra<9c  being  conceded  to 
the  Grand  Trunk  and  Central  Vermont  routes 
on  Boston  and  New  England  freight.  Isl,  10; 
ad,  9;  Sd,  8;  4th,  BcenUperhundred  pounds. 
These  figures  are  based  on  the  Chicago  rates 
which  areco  govern  to  other  points.  The  rates 
from  Portland  lo  be  agreed  upon  from  time  to 
time,  and  lo  be  the  same  by  both  routes,  that 
the  present  state  of  matters  shall  continue  until 
■ucta  time  as  the  proceedings  of  this  meeting 
have  tjeen  finally  assented  to  by  the  various 
lines  in  Interest,  it  befog  understood  that 
where  the  Boston  &  Albany  Railway  have  spe- 
olal  contntcts  with  parties,  the  Orand  Trunk 
uid  Central  Vermont  Lines  shall  be  at  liberty 
to  Cftrry  freight  at  the  ume  rates  as  the  Boston 
&  Albany  Railway's  contracts  lees  the  existing 
differences,  and  that  there  shall  bean  exchange 
of  special  contracts  after  the  proposed  arrange- 
ipeiitB  shall  have  been  agreed  upon  by  the  va- 
rious lines  fnteresled.  On  east  bound  business 
the  Grand  Trunk  and  Central  Vermont  Com- 

Knies  ask  the  followiug  differential  rates; 
e  Btockeeven  cents;  perishable  freight  seven 
cents;  first  and  second  classes,  seven  cents; 
third  class,  five  cents;  fourth,  nolhlng.  Mr. 
Bliss  offers  6ceats,  6  cents,  8  cents,  third  and 
fourth,  nothing.  Mr.  Ulckson  proposed  that 
If  the  other  lines  agreed  to  a  differential  of 
■even  cents  on  live  slock,  he  would  meet  them 
on  perishable  freight,  and  first  and  second,  and 
accept  six  cents  per  100.  Mr.  Bliss  offered  dl 
per  100,  and  let  the  other  classes  remala  as 
stated  by  him.  After  further  discussion,  il 
-was  decided  U>  leave  the  matter  open  until  Mr. 
IK^IE  S. 


■■  We  do  not  concede  anything  as 
to  this  matter;  Ihe  Boston  &  Albany  may  have 
agreed  to  something.  Wedo  not  conceaeita» 
the  witness  states  it. 

Witneaa.  Bubsequenlly,  Hr.  Jewett,  Mr. 
Scott,  and  Mr.  King  lo  whom  we  referred  Ihe 
matter,  affirmed  the  principle  as  appears  bj 
this  letter: 

This  Is  all  rail  business  yoir 
have  been  talking  about? 

A.  Tesslr. 

By  Mr.  Fifield: 

Q.  How  often  do  these  trunk  lines  meetT 

A.  I  don't  know;  we  are  not  a  member  of 
the  Trunk  Line  Association.    I  suppose  they 

eet  monthly. 

Q.  From  that  time  down,  have  the  tnmk 
lines  dictated  these  rates! 

A.  Yes  sir. 

A.  That  is,  Ihey  have  made  the  rales  flrst, 
and  you  have  accepted  themi 

A.  They  maketberet«sand  weacceptthem, 
and  charge  the  same  less  the  differential,  and 
maintain  those  rales. 

Q.  In  consequenceof  their  not  maklnggood 
the  17,000  tona,  what  happened! 

A.  As  I  stated,  we  returned  lo  the  difteren- 
tiala. 

Q.  And  you  hare  contiiiued  that  down  to 
the  present  timet 

A.  Yes  sir. 

Q.  And  even  lut  March,  who  made  tlie 
rales  west! 

A.  The  trunk  lines:  and  we  contorm  tcr 
them  less  Uie  differential. 

Q.  What  was  the  dlSerentUi  last  March! 

A.  I  suppose  it  was  the  differential  thereon 
tbat  statement  you  have;  I  don't  know  of  any 
change. 


character  of  your  road,  through  what  kind  of 
a  country  it  runs. 

A.  Our  road  Is  a  mountain  road,  subject  to 
alt  the  grades  and  curvatures  Incident  to  such 
a  road,  and  to  the  climatic  Influences  of  a 
mountain  district,  snows,  frost,  ice,  etc. 

Q^  In  respect  to  the  taking  of  west  bound 
traffic,  have  you  got  lo  take  It  at  these  rates  or 
leave  III 

A.  The  bulk  of  the  business  Is  east  bonnd, 
and  there  Is  a  large  percentage  of  cars  return 
empty, 

Q.  What  percentage  is  that! 

A.  I  should  think  more  than  fifty  per  cent 
of  the  cars  go  back  empty;  I  don't  know  bat 
sixty;  I  cannot  say  exactly;  very  nearly  that. 

Q.  Whether  you  always  malnt^n  Ihe  nUM 
east  agreed  upon  by  the  Trunk  LlneeT 
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A.  Yes  sir;  we  intend  to. 

Q.  You  say  your  road  runs  through  a  sparse- 
ly settled  country? 

A.  Yes  sir;  very  sparsely.  It  is  a  rural,  ag- 
rricultural  community. 

Q.  How  is  it  about  the  cost  of  maintaining 
the  road  in  winter? 

A.  The  cost  is  in  excess  of  what  we  can 
.earn. 

Q.  What  is  the  character  of  the  grades  over 
the  Roxbury  Eights  on  the  Central  Vermont? 

A.  They  are  mgh  grades.  Those  are  nearly 
.sixty  feet;  that  is  the  highest. 

Q.  Do  you  have  to  take  extra  engines  to  take 
your  trains  over  those  Eights? 

A.  Yes  sir;  and  the  grades  are  separated 
/Over  our  line,  so  that  we  cannot  keep  auxiliary 
power  to  help  us  over  anv  particular  locality. 
The  grades  on  our  Rutland  Line  are  about 
ninety  feet. 

Mr,  Edniandii.  You  control  the  Rutland 
Boad? 

A.  Yes  sir;  our  grades  over  the  mountain 
that  way  are  about  ninety  feet,  and  the  Rox- 
bury gpide  is  fifty  or  sixty  feet. 

Q.  Do  you  take  this  through  western  traflic 
Jit  the  rates  you  do  except  from  necessity? 

A.  Ko  sir;  on  the  east  bound  we  take  the  es- 
tablished rates,  and  on  the  west  bound  we  use 
the  differentials. 

Q.  Can  your  roads  live  without  this  through 
^fflcT 

A.  No  sir;  not  and  keep  up  an  efficient  line. 

Q.  Can  you  live  with  the  traffic  that  is  not 
•through  traffic? 

A.  That  is  what  you  asked  me. 

Q.  Can  you  live  with  the  local  traffic  alone? 

A.  No  sfr;  that  is  the  proposition;  the  ques- 
tion is,  Can  we  live  without  the  local  traffic? 
I  think  we  could. 

Mr.  Stront.  You  mean  local  traffic  at  the 
•rates  charged  now? 

A.  Yes  sir. 

Mr,  Fifleld*  What  is  the  state  of  your  road 
DOW  as  compared  with  what  it  was  when  you 
commenced  doing  the  through  business,  as  to 
equipment?  State  whether  the  road  has  been 
.equipped  and  put  in  good  condition  to  do 
through  business.  Compare  your  road  now  with 
what  it  was  when  you  commenced  to  do  through 
business.    Eow  many  engines  had  you  then? 

A.  I  think  we  had  about  forty. 

Q.  Bow  many  have  you  now? 

A.  About  a  hundred. 

Q.  And  correspondingly  so  in  cars? 

A.  Yes,  including  the  national  cars. 

Q.  What  is  the  rail  on  your  road? 

A.  All  steel  rails. 

Q.  Is  it  in  good  ballasted  condition? 

A.  Our  road  is  laid  with  three  thousand  ties 
-to  the  mile,  and  thoroughly  ballasted;  steel 
rails  of  sixtv-two  to  seventy  pounds. 

Q.  Is  it  adapted  to  through  business? 

A.  If  we  were  left  to  depend  on  local  busi- 
ness we  could  not  maintain  our  road. 

Q.  What  about  your  equipment? 

A.  We  should  have  no  use  for  it. 

Q.  You  would  have  to  dispose  of  it? 

A.  Yes  sir. 

Q.  You  could  not  pay  the  interest  on  your 
|>onds  on  your  local  business? 

A.  No  sir. 

By  Mr.  Stronti 


Q.  Did  you  sav  you  could  live  without  tht 
local  traffic?    Dia  you  mean  to  say  that? 

A.  I  answered  the  question  very  hastily;  I 
did  not  quite  take  in  his  question.  Whit  I 
intended  and  had  in  my  mind  when  I  answered 
the  question  was  this,  and  I  intended  to  ex- 
plain before  I  got  through  myself  without 
vour  asking  the  question :  I  mean  that  if  we 
lost,  or  were  compelled  to  go  out  of  the 
through  business,  it  must  necessarily  advance 
our  local  business;  and  if  we  were  to  be  con- 
fined to  our  local  business,  we  could  not  sus- 
tain our  road;  that  both  are  necessary  for  us 
to  carry  on  and  keep  up  our  earnings  and  meet 
our  obligations.  Mr.  Edmunds'  question  was 
put  to  me  in  a  flying  way,  and  I  answered  it 
without  giving  it  any  thought 

By  Mr,  Fifleld: 

Q.  Do  you  know  what  the  feeling  is  at  Og* 
densburgh  and  along  the  line  in  respect  to  the 
present  rates? 

A.  I  only  know  from  what  they  say  and  ex* 
press  themselves  to  me  and  to  our  officials, 
that  they  are  perfectly  satisfied  with  our  local 
rates;  and  they  realize  and  appreciate  the  fact, 
as  thev  say  to  me,  that  if  we  were  to  reduce 
and  give  up  our  through  business,  it  would  be 
inevitable  that  the  locd  rates  would  have  to  be 
raised. 

Q.  Eow  is  it  on  the  Central  Vermont  Road? 

A.  I  have  had  no  complaints  at  alL  The  on* 
ly  one  I  have  had  was  one  that  a  man  brought 
from  Bethel  the  other  day  before  the  Commis- 
sion, and  that  I  understand  has  been  with- 
drawn. That  is  the  only  complaint  I  hsTe 
had,  beyond  this.  The  question  has  often  been 
asked  me  by  shippers  of  butter  and  dairy  prod- 
ucts, why  we  could  not  carry  freight  from 
St.  Albans  to  Boston  as  cheap  as  we  carried 
freight  from  Chicago  to  Boston,  and  I  htrt 
explained  that  a  good  many  times  to  them;  and 
I  never  found  a  man  yet  but  that  was 
perfectly  satisfied.  Even  in  Convention  I 
have  been  asked  to  answer  that  question,  and 
I  have  done  so.  They  have  withdrawn  stating 
th^  were  satisfied. 

Q.  Whose  money  was  it  that  built  the  roads 
— the  Vermont  Central,  and  Vermont  &  Can- 
ada? 

A.  It  was  mostly  Boston  money. 

Q.  Very  little  Vermont  money  went  into  it! 

A.  No  sir. 

Q.  Is  there  a  road  in  Vermont  that  has  not 
been  foreclosed  and  reorganized,  but  one? 

A.  No  sir,  I  believe  not;  and  on  that  road 
they  have  lost  their  original  stock. 

Q.  What  yearwasit  that  you  went  abroad? 

A.  1878. 

Q.  Did  your  directors  place  this  matter  of 
through  business  in  the  hands  of  a  manager 
and  direct  him  not  to  take  tliis  through  busi- 
ness? 

A.  One  or  two  of  our  board  of  direoton 
thought  we  could  not  afford  to  do  the  through 
business  at  the  rates  we  were  doing  it;  and  I 
always  insisted  we  could  not  live  without  it 
As  I  was  going  away  to  Europe  to  be  absent 
some  months,  we  had  a  discussion  on  that  sub- 
ject previous  to  my  leaving.  Our  general 
manager  agreed  with  the  board.  I  said  to 
them:  I  shall  be  out  of  the  way;  you  can  let 
your  manager  do  as  he  likes.  He  cut  off  the 
I  through  bimneii.    The  result  was,  a  tekfiaa 
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was  sent  to  me  to  hasten  home;  that  for  the 
Arst  time  in  the  history  of  the  road  we,  had  to 
borrow  money  to  pay  our  pay-rolL  We  did 
not  earn  enough  to  pay  our  pifty-roll.  It  took  us 
«  great  many  months  to  recover  back  our  busi- 
ness and  financial  position.  They  were  satis- 
fied the  road  could  not  live  without  the  through 
business. 

Q.  Have  you  ever  made  a  computation  of 
the  cost  of  moving  through  business,  after 
deducting  the  expenses  of  it,  as  compared 
with  the  local  traffic? 

A.  I  have;  I  had  one  prepared; 

Q.  State  what  it  was,  briefly,  and  state  what 
the  result  was. 

A.  A  statement  was  prepared  with  reference 
to  a  hearing  before  our  Legislature,  and  to 
settle  the  question  in  my  own  mind  as  to  what 
we  were  actually  getting  on  our  local  traffic, 
when  it  was  brought  up  to  the  condition  of 
our  through  traffic;  I  took  for  example  our 
butter  rates  from  St.  Albans  and  some  stations 
on  our  road,  after  deducting  the  legitimate  ex- 

r^nses  which  do  not  pertain  to  transportation, 
found,  to  my  surprise,  that  we  were  taking 
butter  from  our  local  stations  at  a  less  rate  per 
ton  per  mile  than  we  get  on  our  through  but- 
ter traffic.  When  the  butter  is  brought  to  the 
^condition  of  the  through  freight  as  it  passes 
our  stations,  we  found  we  were  not  getting  as 
much  for  the  transportation  of  butter  as  we 
got  from  the  transportation  of  the  through  but- 
ter; that  is,  butter  from  St  Albans  to  Boston, 
i^ter  bringing  it  to  the  point  of  transportation, 
4id  not  yield  as  much  as  our  through  rate  for 
butter  from  Chicago  or  the  West  to  Boston. 

Q.  Can  you  explain  why;  what  basis  that 
was  on?  « 

A.  Simply  on  the  basis  of  charging  out  the 
actual  moneys  paid  out  for  maintaining  our 
local  stations,  and  the  risks  we  ran,  the  work 
we  did,  the  insurance  we  paid  on  our  build- 
ings, the  maintenance  of  buildings  for  the 
biuiness,  clerk  hire,  stationery,  etc.,  tracking, 
etc,  shunting  cars  in  and  out  for  their  loads, 
getdng  them  back  on  to  the  line  to  where  the 
through  freight  stands  at  that  station  on  its 
way  to  Boston — deducting  these  expenses 
from  the  price,  it  did  not  leave  us  as  much  as 
we  got  per  ton  per  mile  for  the  same  class 
from  the  West  to  the  East 

By  Mr.  Hoar: 

Q.  I  understood  you  to  say  that  your  road 
was  not  allowed,  you  and  the  Grand  Trunk 
Railway,  were  not  allowed  to  be  members  of 
the  Trunk  Line  Association;  did  I  understand 
that  correctly? 

A.  No  sir;  I  did  not  say  that;  I  said  the  Cen- 
tral Vermont  was  not 

Q.  Is  it  not  a  fact  that  you  were  often  solic- 
ited to  join,  and  become  members  of  that  as- 
sociation? 

A.  We  were  a  member  for  four  or  five  years, 
and  while  we  have  been  occasionally  invited  to 
be  present  at  some  of  the  conferences  as  in  the 
case  of  Mr.  Porteons  on  the  5th  of  last  March, 
he  merely  went  to  learn  their  action  on  the  In- 
terstate Commerce  Law  and  report  to  me. 

Q.  Haven't  you  been  solicited,  since  you 
ceased  your  connection  with  it,  to  become 
members  of  the  association,  and  declined? 

A.  No  sir;  I  don't  think  ever  in  that  form; 
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never  have  been  asked,  and  never  have  asked 
leave  to  go  in. 

Q.  Wfll  you  state  when  it  was  that  you  went 
out  of  the  west  bound  through  business?  You 
stated  that  you  went  to  Europe,  and  that  your 
road  went  out  of  the  west  bound  through 
business. 

A.  I  went  to  Europe  in  1878;  and  was  gone 
from  the  Spring  until  the  Fall. 

Q.  And  it  was  during  that  period? 

A.  Yes  sir. 

Q.  Were  your  agencies  closed  up? 

A.  Substantially;  the  business  was  with- 
drawn; the  soliciting  was  withdrawn  and  we 
practically  went  out  of  the  business. 

Q.  You  did  not  transact  business  to  the 
West  over  your  line  at  the  differentials  then 
existing? 

A.  I  think  not. 

Q.  Are  you  sure  of  that? 

A.  From  what  they  told  me  I  feel  sure. 

Q.  Then  it  was  not  a  matter  within  your 
personal  knowledge? 

A.  I  know  the  result  was  what  I  stated,  in 
consequence  of  their  policy  in  going  out  of 
the  business;  they  perhaps  did  business  for 
some  particular  customers,  and  brought  some 
grain  from  the  West. 

Q.  I  am  speaking  of  the  west  bound  busi- 
ness. 

A.  I  speak  of  both;  they  substantially  went 
out  of  it 

Q.  The  testimony  vou  have  given  in  regard 
io  these  differentials  has  been  wholly  concern* 
ing  the  all  rail  business,  has  it  not? 

A.  The  controversy  arose  as  to  the  all  raU 
business,  but  it  has  been  applied  by  us  to  our 
water  line. 

Q.  You  have  testified  in  regard  to  the  all 
rail  business? 

A.  Yes;  the  scope  of  my  business  has  been 
in  reference  to  that,  although  we  have  applied 
it  in  regard  to  the  other;  always  claimed  it 

Q.  Was  there  ever  any  agreement  or  consent 
to  your  taking  differentials  on  the  lake  and  rail 
business;  ana  if  so,  when  was  it? 

A.  I  do  not  now  recall  that  the  question  was 
ever  asked  me;  and  I  don't  know  tb&i  any 
complaint  has  ever  come  to  me  that  we  did 
apply  it  there. 

Q.  Didn't  you,  as  a  matter  of  fact,  ame 
with  the  other  trunk  lines  not  to  take  a  differ- 
ential on  the  lake  and  rail  business? 

A.  When? 

Q.  That  is  another  question.  Did  you  or 
not? 

A.  Never  to  my  knowledge;  I  don't  recol- 
lect of  an  Instance,  but  I  will  not  say  that 
there  was  not. 

Q.  Take  the  year  1879;  didn't  you  then 
enter  into  an  agreement  to  charge  the  same 
rates  on  lake  and  rail  business  as  was  charged 
by  the  other  lines? 

A.  So  far  as  my  own  knowledge  is  concerned 
I  should  say  no;  but  I  cannot  say  what  Mr. 
Millis  may  have  done  in  some  of  the  confer- 
ences. He  may  for  some  consideration  have 
agreed  to  it 

Q.  Let  me  read  you  Mr.  Fink's  circular  No. 
158,  minutes  of  meeting  held  at  Commission- 
er's office  May  2. 1870;  present  Lansing  Millis, 
H.  J.  Hayden,  manager  of  freight^  fi>ston  i 
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Albany,  etc.,  etc.  (Counsel  then  read  the  cir- 
cular to  the  witness,  but  a  copy  was  not  fur- 
nished to  the  stenog^pher  to  embody  in  these 
minutes.)    Do  you  remember  that? 

A.  I  do  not  think  it  was  ever  broueht  to  my 
attention.  Mr.  Millis  was  intrusted  with  a 
great  deal  of  authority  in  these  matters. 

Q.  You  would  not  say  it  was  not  a  matter 
of  agreement  at  that  time? 

A.  I  would  not;  we  had  no  line,  as  far  as 
the  Central  Vermont  was  concerned  in  1879; 
we  had  no  line  that  year  by  the  way  of  Og- 
densburgh. 

Q.  When  did  your  Ogdensburgh  line  start? 

A.  A  year  aso  last  spring,  or  two  years; 
when  we  took  the  possession  of  Ogdensburgh 
Boad  was  the  first  we  had  a  line. 

Q.  What  was  the  name  of  it  before  that 
time;  what  was  the  name  of  the  route? 

A.  I  think  they  had  nothing  but  wild  ves- 
sels in  1879;  no  regular  boats  and  no  line  run- 
ning; I  think  the  Ogdensburgh  Railroad  Com- 
pany, being  in  the  management  of  their  own 
road,  trusted  to  the  wild  boats,  as  they  might 
casually  come. 

Q.  No  line  of  steamers  was  running? 

A.  I  think  not. 

Q.  How  did  you  reach  Lake  Michigan  and 
Lake  Superior  ports  at  that  time? 

A.  Through  Samia  and  the  Grand  Trunk 
Railway.  We  were  not  in  affiliation  enough 
with  the  Ogdensburgh  Railroad  to  make  a  line 
with  them,  although  we  did  some  business  with 
these  wild  boats;  but  no  line  was  established 
then. 

Q.  What  lake  and  rail  route  were  you  oper- 
aUnginMav,  1881? 

A.  I  think  there  was  no  line  then. 

Q.  Do  you  remember  this  circular  No.  271: 
Office  of  the  trunk  line  Commissioner  May  24, 
1881?  (Counsel  then  read  this  circular  to  the 
witness;  no  copy  was  furnished  to  the  stenog- 
rapher.)   What  do  you  say  about  that? 

A.  It  is  barely  oossible;  I  do  not  remember 
the  date  that  the  Ogdensburgh  Railroad  made 
arrangements  with  some  boats  to  run  by  way 
of  Collingwood,  and  by  rail  and  water  from 
Chicago  to  Georgian  Bay,  and  thence  by  rail 
to  Comngwood;  thence  by  steamer  to  Ogdens- 
burgh.    We  were  not  a  party  to  that  at  all. 

Q.  Was  not  your  division  at  that  time  in- 
creased because  you  had  two  lake  and  rail 
routes,  one  via  Sitmia  and  one  via  Ogdens- 
burgh, so  that  you  took  one  half  of  the  lake 
and  rail  business? 

A.  I  don't  remember  any  such  arrangement. 

Q.  Do  vou  say  it  was  not  so? 

A.  So  far  as  my  knowledge  extends  it  was 
not  so;  that  is  the  year  I  think  that  they  had 
the  line  via  Collingwood;  we  received  freight 
and  had  our  division,  but  the  line  was  by 
Sarnia. 

Q.  At  that  time  Mr.  Millis  represented  your 
road  and  took  the  entire  charge  of  it  so  far  as 
these  meetings  were  concern^? 

A.  So  far  as  the  detidls  were  concerned. 

Q.  And  in  settling  the  divisions  between  you 
and  other  routes? 

A.  Tes  dr. 

Q.  Tou  say  in  your  answer,  signed  and 
awom  to  in  this  case,  that  you  have  brought 
your  road  into  a  high  state  of  efflcicm^  for 


the  purpose  of  doing  this  through  businsM; 
when  did  you  begin  on  that?  As  soon  as  it 
was  reorganized? 

A.  We  commenced  before  that,  sometiine. 

Q.  As  a  matter  of  fact  you  have  very  much 
increased  your  capaci^  to  do  business? 

A.  Yes  sir. 

Q.  And  have  increased  the  speed  at  which 
you  carried  freight? 

A  Yes  sir;  and  reduced  the  cost  of  carry- 
ing it. 

Q.  And  you  carry  it  quicker  between  Bostoa 

and  the  western  points? 

A.  We  have  made  several  efforts. 

Q.  Haven't  you  succeeded? 

A.  To  some  extent  perhaps,  we  have  par- 
ticularly on  refrigerator  freight ;  I  do  not  think 
the  time  of  our  ordinary  ireight  has  been 
shortened  anv;  at  the  time  that  table  was  got- 
ten up  I  think  there  was  a  special  effort  made; 
but  we  never  have  succeeaed  in  doing  the 
business  in  four  and  a  half  days,  except  on 
paper;  that  special  effort  was  made  to  accom- 
modate the  refrigerator  business. 

Q.  What  do  you  say  to  day  is  the  rate- 
speed — ^that  you  can  make  over  your  road  to- 
day from  Boston  to  Chicago? 

A.  From  six  to  seven  diays. 

Q.  You  can  carry  ordinary  freight  in  six 
days? 

A.  We  can  sometimes,  under  favorable  cir- 
cumstances. 

Q.  When  this  differential  of  ten,  eight,  etc 
was  first  established,  what  then  was  the  rate 
of  speed,  or  time  in  which  you  could  trans- 
port business  from  Boston  to  Chicago? 

A.  I  do  not  think,  with  the  exception  of  the 
refrigerator  business  that  we  have  varied  our 
time,  or  changed  our  speed. 

Q.  At  all? 

A.  No  sir. 

Q.  Then  in  the  increased  efficiency  of  the 
road  you  do  not  think  you  have  shortened  the 
time? 

A.  I  think  we  have  reduced  the  cost  of 
operating,  but  I  do  not  think  we  have  on  the 
ordinary  freight,  via  Montreal,  changed  the 
speed? 

Q.  I  underatood  you  to  say  that  you  did 
think  so? 

A.  I  said  that  on  our  refrigerator  frd^t, 
we  had. 

Q.  And  you  can  send  ordinary  freight  in 
six  or  seven  davs? 

A  Yes ;  I  think  we  can  make  a  little  quicker 
than  that  on  refrigerator  can. 
,  Q.  Is  it  not  the  fact  that  in  the  lower  classes 
of  freight,  the  rate  is  more  important  to  the 
shipper  than  the  speed— on  time  occupied  in 
the  shipment — on  the  lower  classes? 

A.  Perhaps  to  some  extent  that  may  be  true, 
if  you  give  certainty  at  your  lower  speed;  that 
is,  to  have  it  uniform— take  grain,  from  Uieie, 
if  it  arrives  on  a  regular  tune,  so  that  th^ 
can  make  their  calculations.  I  do  not  know 
that  it  makes  very  much  difference  to  the 
shipper,  if  he  can  rely  upon  certainty  in  time. 

Q.  The  lake  and  ndl  route  is  longer  than 
the  all  rail  route? 

A.  Yes  dr. 

Q.  And  it  oocnpies  a  much  longer  time  i» 
transporting  freigat  that  way? 
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A.  Yes  sir;  Tery  much. 

Q.  And  the  classes  of  freight  that  seek  that 
route  are  the  lower? 

A.  Mainly. 

Q.  And  they  are  induced  to  that  not  so 
much  hy  the  time  as  hy  the  allowance  on  the 
rate? 

A.  That  is  probably  the  ruling  consideration. 

Q.  Something  was  said  in  that  circular 
about  the  Northern  Transit  Company;  what 
was  that? 

A  That  was  the  line  I  referred  to  that  was 
organized  by  thQ  way  of  Collingwood  by  the 
Ogdensburgh  Railroad. 

Q.  And  went  over  your  route? 

A.  Some  of  it  did,  but  more  other  ways; 
they  were  thinking  of  making  a  line  by  the 
way  of  the  St.  Johnsbury  &  Cake  Champlain 
Rauroad  against  us. 

Q.  You  did  not  attend  any  meeting  that  was 
held  concerning  the  fixing  of  rates  this  year? 

A.  No  sir. 

Q.  The  only  representative  of  your  road 
there  was  Mr.  Porteus? 

A.  Yes  sir. 

Q.  And  what  you  know  about  It,  you  got 
from  him? 

A.  Yes  sir. 

Q.  I  suppose  all  the  roads  that  compete  with 
▼ou  for  the  western  business  are  also  compet- 
itors with  each  other,  as  well  as  with  you? 

A.  Yes  sir. 

Q.  The  business  is  a  competitive  business? 

A.  Yes  sir. 

Q.  And  the  Central  Vermont  fixes  the  rates 
of  transportation  so  far  as  its  lines  are  con- 
cerned, on  through  business? 

A.  Only  by  applying  the  differential  to  the 
other  rates. 

Q.  So  far  as  the  other  roads  that  connect 
with  it.  are  concerned,  I  mean. 

A.  Yes  sir. 

Q.  So  far  as  they  are  concerned,  the  Central 
Vermont  fixes  the  rates  at  which  freight  shall 
be  carried? 

A.  A  west  bound  freight;  and  the  roads  in 
the  west  fix  it  on  the  east  bound. 

Q.  That  is  what  I  am  talking  about— the 
west  bound  business? 

A.  Yes  sir. 

O.  How  long  a  time  has  that  arrangement 
wiUi  the  lower  roads  covered,  by  which  they 
consent  to  your  fixing  those  rates  and  they 
.  taking  their  proportion  ? 

A.  It  has  always  been  so,  ever  since  we  had 
aline. 

By  Mr,  Stront: 

Q.  In  relation  to  this  matter  of  differentials, 
I  understand  you  to  say  that  it  depends  con- 
siderablv  upon  the  speed,  does  it  not  also 
largely  aepend  upon  the  certainty  which  ship- 
pers have,  that  their  freight  will  arive  within 
a  given  time,  where  it  goes  over  a  certain 
route;  say  for  instance  the  Boston  &  Albany, 
which  does  not  obtain  upon  the  routes  where 
the  differentials  were  allowed? 

A.  That  is  one  of  the  elements. 

Q.  Is  Uiere  not  a  likelihood  or  chance  of 
freight  cars  being  sided,  or  being  stopped  with 
snow,  especially  in  the  winter  on  this  route, 
that  there  would  not  be  perhaps  to  the  same 
extent  on  the  other? 

A.  Yes  sir ;  the  lines  competing  with  us  were 
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in  the  habit  often,  at  one  time,  of  making 
what  they  called  time  contracts,  of  guaranty- 
ing freight  to  be  delivered  on  that  ume;  and 
it  was  so  much  shorter  than  it  was  possible 
for  us  to  make,  that  they  would  take  tue  busi- 
ness. 

Q.  Is  it  not  true,  taking  these  refrigerator 
cars  for  instance  that  by  clearing  your  track 
and  putting  on  motive  power  enough  you  can 
get  Uiose  cars  through  m  a  very  comparatively 
short  period  of  time,  and  is  it  not  true  that 
that  does  not  apply  to  the  general,  ordinary 
freight? 

A.  Yes  sir;  we  tir  to  make  about  eighteen 
or  twentv  miles  an  hour  with  our  refrigerator 
cars,  and  the  rate  of  ordinary  freight  is  from 
eight  to  ten  miles  an  hour. 

Q.  Is  it  not  also  true  that  so  great  is  the  de- 
sire for  certainty,  as  well  as  despatch,  with 
some  kinds  of  freight — provisions,  such  as 
wheats,  bread  stuffs,  go  by  boat,  rather  than 
by  through  rail? 

A.  The  question  of  time  on  that  class  of 
freight  is  not  what  it  is  on  the  refrigerator 
freight. 

Q.  Is  it  not  still  an  element  with  all  kinds, 
that  the  diippers  want  their  goods  through? 

A.  If  they  get  their  supp^  with  certainty, 
thev  can  adjust  themselves  on  that  class  of 
freight  to  a  lone  time  better  than  they  can  on 
the  peri^able  freight  carried  in  the  refrieerat> 
or  cars;  on  Uiat  they  demand  prompt  deliv- 
ery; the  freight  by  wat  line  of  cars  is  relied 
upon  to  arrive  daily  to  supply  the  market. 

Q.  This  Sumia  line  that  you  spoke  of,  the 
through  freight  there,  was  divided  between 
the  companies— the  railroad  company  and  the 
steamboat  company,  was  it  not? 

£L,  Yes. 

Q.  And  between  the  two  routes? 

A.  Yes  sir. 

Q.  So  that,  is  it  or  not  any  parallel? 

A.  No  sir. 

By  Mr.  Hoar: 

Q.  Have  there  been  any  time  contracts,  such 
as  you  speak  of,  in  the  last  ten  years,  that  you 
have  known  of? 

A.  I  should  think  there  had  within  that 
time,  but  I  do  not  know  of  any  recently. 

Q.  Since  1878,  has  there  been  any? 

A.  I  don't  know;  I  could  not  say  that  there 
has. 

Q.  Will  you  tell  the  Commissioners  what 
you  carry  on  the  fast  freight,  west  bound  line? 

A.  We  carry  dressed  beef 

Q.  On  west  bound,  I  said? 

A.  Oh  I  fruits  of  various  kinds;  there  is 
very  little  freight  west,  except  of  the  perish- 
able kind,  fruit  or  whatever  it  may  be,  by  the 
fast  freight  line. 

Q.  Don't  you  think  of  any  other  commodi- 
ties than  fruit? 

A.  I  don't  know,  I  do  not  see  the  cars;  I 
know  that  is  one  kind. 

Q.  You  do  not  carry  grain  or  bread  stuffs? 

A.  There  are  no  bread  stuffs,  sent  west 
bound;  the  grain  all  comes  East,  it  does  not 
go  West;  what  we  call  our  A.  and  M.  trains, 
are  our  fast  express  freight  trains;  they  may 
carry  some  merchandise  In  their  trains,  1  don  t 
know  how  that  is;  they  will  not  carry  anythina^ 
that  will  affect  the  car,  or  impregnate  it  wi£ 
any  odor  or  dirt,  so  as  to  injure  it  for  bringing 
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butter  and  eUtiiy  products,  poultry,  etc.,  from 
the  West. 

Q.  How  many  cars  do  you  haul  on  those 
trains,  on  the  fast  freight  trains,  west  bound? 

A.  From  twenty  to  thirty. 

Q.  That  runs  everyday? 

A.  Yes  sir;  it  goes  whether  the  cars  are 
empty  or  full;  they  are  ^ot  generally  full. 

Q.  What  proportion  is  that  to  the  whole 
amount  of  west  bound  cars  that  you  send  on 
other  trains? 

A.  It  is  quite  limited;  we  are  doing  it  all  on 
one  train;  we  make  but  one  express  train  each 

Q.  You  take  other  freights  in  that  train  be- 
sides fruits  and  perishable  things?  ^ 

A.  Yes  sir;  but  we  cannot  carry  certain 
classes  as  I  said;  we  cannot  carry  boots  and 
shoes  for  instance  in  the  refrigerator  cars,  be- 
ci^use  the  odor  left  would  injure  the  car  for  its 
return  purposes,  the  freight  that  comes  Sast  in 
it. 

Q.  You  take  your  differentials  just  the  same 
on  that  traffic  as  on  the  other? 

A.  Yes  sir. 

Mr,  Schoonmaker.  You  spoke  of  Boston 
rates  to  Vermont  points  on  east  bound  ship- 
ments; on  what  articles  are  the  Boston  rates 
given? 

A.  Flour  and  grain. 

Mr,  EdjBiiinds.    Anything  else? 

A.  I  think  not;  we  bring  flour  and  grain  at 
the  Boston  rates. 

By  Commissioner  Sehoonmakers 

Q.  Do  you  still  give  those  rates? 

A.  Yes  sir. 

Q.  Grains  are  not  produced  here  in  Ver- 
mont? 

A.  They  do  not  raise  more  than  enough  for 
their  own  consumption;  corn  and  oats,  not 
much  wheat. 

Q.  There  is  no  grain  exported  from  Ver- 
mont east,  I  suppose? 

A.  Very  little;  occasionally  barley  and  oats, 
but  there  is  nothing  to  amount  to  anything; 
the  products  of  Vermont  are  mainly  dairy. 

Q.  Have  you  any  rates  from  Vermont  to 
Boston,  on  grain? 

A.  No  sir,  except  as  it  comes  in  under  the 

feneral  classification;  we  have  no  special  rates, 
mean. 

Q.  Butter  is  produced  in  Vermont? 

A.  Butter  and  cheese,  very  largely. 

Q.  How  do  your  rates  to  Boston  on  butter 
and  cheese  compare  with  the  rates  bv  your  line 
from  the  West  on  the  same  commodities? 

A.  The  rate  on  butter  from  Chicago  to  Bos- 
ton is  seventy-five  cents  per  100  pounds,  and 
sixty  cents  from  St  Albans  to  Boston  growins 
less  according  to  the  grouping  of  rates.  I 
would  add  that  I  should  have  Included  pro- 
visions in  my  last  answer,  canned  beef,  etc.,  in 
the  freights  from  the  West  to  Vermont  points 
at  the  acxUm.  rates. 

Q.  Does  that  cover  canned  provisions? 

A.  No  sir;  dressed  beef,  etc.,  provisions. 

Q.  You  give  the  Boston  rates  to  local  Ver- 
mont points  on  all  that  class  of  freight? 

A.  Yes  sir. 

The  further  cross  examination  of  Governor 
Smith,  by  Mr.  Edmunds,  is  postponed  until 
morning,  by  request  of  Mr.  Edmunds; with  this 


?[ualification,this  closes  the  testimony  of  the  de- 
endants. 


Pbtitioksbs'  REBurrma  TsenMOirr. 

Herbert  C*  HaJl«  called  on  behalf  of  the 
petitioners;  sworn,  testified  as  follows: 

By  Mr,  Hoar: 

Q.  You  represent  at  Boston  the  Yarmouth 
Steamship  Company? 

A.  Yes  sir;  I  am  the  general  agent;  or  the 
firm  of  which  I  am  a  member,  are  the  agents. 

Q.  A  line  of  ocean  steamers  between  Bos- 
ton and  Yarmouth? 

A.  Yes  sir. 

Q.  Are  you  familiar  with  their  business, 
and  the  rates  given  on  freight? 

A.  lam. 

Q.  Do  you  quote  rates  via  your  steamers 
from  Boston  to  Montreal? 

A,  We  do  not 

Q.  Do  you  ever  carry  any  traflQc  from  Bos- 
ton to  Yarmouth  to  be  sent  to  Montreal? 

A.  We  sometimes  bring  freight  from  Ysr^ 
mouth  that  is  desUned  for  Montreal  up  over 
the  railroad  lines  from  there. 

(Cross  examination  waived). 

W.  H,  Kilby.  Called  on  behalf  of  peti- 
tioners; sworn;  testified  as  follows: 

Direct  examination  by  Mr,  Hosun 

Q.  You  represent  the  International  Steam- 
ship Company  at  Boston? 

A.  Yes  sir;  I  am  the  Boston  agent  of  that 
company. 

Q.  How  long  have  you  been  familiar  with 
its  business? 

A.  Twenty-five  years. 

Q.  Where  does  your  line  run  from? 

A.  From  Boston  to  Portland,  and  Eastport, 
Maine,  and  St.  Johns,  New  Foundland;  and  we 
have  another  line  running  from  Boston  to 
Di^by  and  Annapolis,  Nova  Scotia. 

Q.  Do  you  ever  take  traffic  from  Boston 
destined  for  Montreal? 

A.  We  can,  but  I  have  never  known  of 
any  to  be  shipped  that  way. 

Q.  Do  you  quote  rates  that  way? 

A.  We  do  not. 

Cross  examination  by  Mr,  A.  A*  Stront. 

Q.  Your  line  of  boats  is  really  a  line  from 
Boston  to  St  Johns,  New  Brunswick  touching 
at  these  different  ports? 

A.  Touching  at  Portland  and  Eastport;  and 
we  have  another  line  from  Boston  to  Digby, 
and  Annapolis. 

Q.  Which  ffoes  direct? 

A.  An  outside  line,  yes  dr. 

Q.  Is  there  any  reason  why  rou  could  not 
make  an  arrangement  for  busmess  from  Bos- 
ton by  your  boats  and  so  through  to  Mont- 
real? 

A.  01  we  could  if  people  would  pay  enough 
for  it 

Q.  If  it  was  not  that  the  competitive  rates 
are  so  low,  you  could  make  money  out  of  car- 
rying goods  from  Boston  to  Portland,  and,  by 
way  of  the  Grand  Trunk  Railway,  from 
there  to  Montr^? 

A.  Yes  sir;  it  would  have  to  be  a  pret^ 
sum  they  would  have  to  pay  us  to  go  around; 
it  is  so  much  further. 
1     Q.  Only  110  miles  by  boat,  is  it  notr 
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A.  From  Boston  to  Montreal? 

Q.  No;  to  Portland? 

A.  Yes;  but  we  never  take  any  freight  that 
way. 

Q.  Ton  do  not  as  a  matter  of  fact;  but  if 
there  was  a  rate  high  enough,  if  it  were  not 
for  the  fact  that  the  competitive  rates  keep 
down  the  price,  you  could  do  it? 

A.  As  a  matter  of  policy  we  do  not  take 
Portland  freights  because  our  boats  go  further 
East. 

Q.  Tou  do  not  carry  freights  to  Portland  ? 

A.  No  sir;  as  a  matter  oi  policy. 

Q.  What  is  the  policy? 

A.  Our  own  legitimate  business;  it  would 
compel  us  to  delay  at  Portland  and  that  we 
don't  want  to  do;  we  don't  want  to  delay  there 
any  longer  than  necessary;  and  we  have  al- 
ways been  on  friendly  terms  with  the  steam- 
boat lines  running  there,  and  so  we  have  never 
carried  Portland  freight. 

C.  F.  Williamfl,  called  on  behalf  of  peti- 
tioners; sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Hoars 

Q.  You  are  the  representative  in  Boston  of 
the  Portland  Steam  Packet  Company? 

A.  Yes  sir;  the  agent. 

Q.  Are  you  familarwith  its  business? 

A.  Yes  sir. 

Q.  Do  you  quote  rates  from  Boston  to  Mont- 
real? 

A.  We  have  never  been  asked  to  quote  rates 
there. 

Q.  You  have  a  tariff  from  Boston  to  Mont- 
real? 

A.  Yes  sir. 

Q.  What  are  your  rates  on  that  tariff? 

(Witness  produces  a  tariff,  and  hands  to 
counsel). 

Q.  By  what  route  do  you  go? 

A.  By  steamer  to  Portland,  thence  by  Grand 
Trunk  Railway;  that  is  the  route  we  should 
give  a  rate  by. 

Q.  Now,  state  what  that  rate  is. 

A.  (ReferringtotaHff.)45, 40,80.28. 20,andl8. 

Q.  That  is  Just  the  same  as  the  all  rail  rate, 
is  it  not? 

A.  I  cannot  answer  for  the  rail  rates. 

Q.  What  volume  of  traffic  do  you  carry 
from  Boston  destined  for  Montreal? 

A.  It  is  verv  light. 

Q.  Do  you  know  what  the  figures  are? 

A.  I  could  not  give  you  the  figures;  it  is 
very  light. 

Q.  Between  January  and  June  it  was  some 
60,000  pounds  was  it  not? 

A.  I  think  you  might  safely  call  it  that 
amount,  although  I  cannot  say. 

Q.  Of  this  year  I  mean? 

A.  Yes  sir. 

Q.  Was  there  not  some  examination  made 
of  your  books  to  see  Just  about  how  much  it 
was? 

A.  I  did  look  at  it 

Q.  It  was  about  thirty  tons,  was  it  not? 

A.  I  did  not  see  it  added  up. 

Q.  It  was  added  up,  was  it  not,  by  the 
young  man  who  came  there  for  that  purpose? 

A.  Yes  sir. 

Cross  examination  by  Mr,  Stront: 

Q.  Then  there  is  an  actual  route  over  which 
freight  passes  from  Boston  by  water  to  Port- 
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land,  and  by  the  Giund  Trunk  Railway,  to 
Montreal,  is  there? 

A.  Yes  sir. 

Q.  And  the  Portland  Steam  Packet  Com- 
pany is  not  in  any  way  connected  with,  or  un- 
der the  control  and  management  of,  any  rail- 
road; it  is  not  within  the  Interstate  Commerce 
Act  but  it  is  a  separate  and  independent  line? 

A.  Yes  sir. 

Q.  Is  it  not  a  fact  that  you  quote  rates  from 
Boston;  and  do  you  not  quote  the  National 
Despatch  rates  from  Boston  to  Montreal;  that 
is,  you  carry  freight  at  the  same  rates? 

A.  Yes  sir;  that  is,  we  bill  at  those  rates; 
but  I  never  gave  a  rate,  never  have  had  occa- 
sion to,  never  have  had  the  question  asked  me 
to  give  a  rate  to  Island  Pond;  that  is  all  done 
by  the  agent  of  the  Grand  Trunk  Railway. 

Q.  But  you  bill  at  those  rates? 

A.  Yes  sir. 

Q.  So  that  you  are  in  competition  at  Boston 
for  freight  to  Montreal,  with  the  Boston  & 
Lowell  road.'and  these  other  roads,  are  you  not? 

A.  Yes  sir.  ^ 

By  Jfr.  Hoar: 

Q.  You  have  described  the  competition, 
haven't  you,  and  the  rate  you  give,  which  is 
the  same  as  theirs,  and  the  volume  you  get 
that  way? 

A.  Yes  sir. 

By  Mr.  Stront: 

Q.  What  would  the  effect  be  if  the  rates 
were  raised  to  sixty  cents  per  100  pounds?  By 
way  of  the  Boston  &  Lowell  Road — ^it  would 
go  by  your  route,  would  it  not? 

A.  It  would  if  we  kept  it  lower. 

Mr.  Hoar.  But  you  would  raise  your  rates, 
of  course? 

A.  Yes  sir;  well — of  course,  that  would  de- 
pend upon  circumstances. 

Q.  You  make  money  out  of  it  as  it  is,  do 
you  not,  on  what  you  carry? 

A.  I  can't  say  how  much  money  we  make 
out  of  it. 


A.  M*  Graham.  Called  on  behalf  of  the 
petitioners;  sworn;  testified  as  follows: 

Direct  examination  by  Mr.  Hoar: 

Q.  You  are  from  Boston? 

A.  Yes  sir. 

Q.  What  transportation  company  do  you' 
represent  there? 

A.  The  Eenawa  Despatch. 

Q.  Operating  over  the  Chesapeake  &  Ohio 
Road? 

A.  Yes  sir. 

Q.  Uow  does  your  route  go  from  Boston? 

A.  From  Boston  via  the  Aovidence  Road  to 
Providence,  thence  by  steamers  to  Newport 
News,  and  thence  over  the  Chesapeake  <&  Ohio. 

Q.  How  does  your  tariff  compare  with  that 
of  the  Baltimore  <&  Ohio  Railroad  from  Boston 
to  western  points? 

A.  Very  near  the  same. 

Q.  Have  you  seen  the  National  Despatch 
Line  tariff  for  west  bound  freight? 

A.  Yes  sir. 

Q.  At  the  time  of  the  filing  of  this  com- 
plaint were  your  rates  substantially  the  same 
as  theirs  to  most  western  points? 

A.  No  sir;  I  think  our  rates  were  a  trifie 
hifher  then,  they  takingten  cents  as  a  differen- 
tiS,  and  we  taking  eight  on  first  class  business. 
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Q.  To  Chicago? 

A.  Yes  sir. 

By  Mr,  Strout: 

Q.  How  much  differential  is  there  on  first 
class  freight  on  your  road? 

A.  At  the  present  time? 

Q.  Yes;  say  to  Detroit? 

A.  We  have  nothing  to  do  with  Detroit;  this 
is  a  southern  route. 

Q.  Is  yours  the  Chesapeake  <&  Ohio,  and  via 
rail  and  water? 

A.  Yes  sir. 

Q.  Now  between  sea  board  cities  and  west- 
em  points,  north  of  the  Ohio  River,  how  much 
differential  are  you  allowed — are  you  not  al- 
lowed 8,  6,  4,  8,  2.  on  1,  2,  8,  4.  5  and  6  class 
freight  on  the  different  classes? 

A.  Yes  sir. 

Q.  Do  you  quote  rates  to  Chicago 

A.  Yes  sir. 

Q.  What  is  the  extent  of  your  business  to 
Chicago? 

A.  Very  little. 
.    Q.  Do  you  know  how  much  it  is? 

A.  I  could  not  say. 

Q.  What  is  your  roate  to  eet  to  Chicago? 

A.  From  Boston  we  would  go  via  the  Prov- 
idence Road  to  Providence,  thence  by  steamer 
to  Newport  News  and  over  the  Chesapeake  <& 
Ohio  Railroad  to  Winchester,  then  over  the 
Eentuckv  Central  to  Cincinnati  and  by  the  Big 
Four  to  Chicago. 

By  Mr.  Ednundii:  How  many  miles  would 
it  be  round  that  wav? 

A.  I  could  not  tell  you. 

By  Mr.  Strout: 
.    Q.  Your  business  is  chiefly  southwestern 
business? 

A.  Yes. 

Q.  You  solicit  more  for  8t  Louis  and  those 
I)oint8  than  you  do  for  Chicago? 

A.  Yes  sir. 

Q.  But  still  your  route  is  open,  and  it  is  a 
competitive  one,  is  it  not? 

A.  Yes  sir. 

B's  Mr.  Hoar: 

Q.  What  were  your  differentials  to  St.  Louis 
at  the  time  of  the  filing  of  this  complaint  in 
May? 

A.  Eight  cents  on  first  class. 

Q.  That  is  also  reached  by  the  National 
Despatch  Line? 

A.  Yes  sir. 


B.  D.  Webber.  Called  on  behalf  of  the 
petitioners;  sworn;  testified  as  follows: 

Direct  examination  by  Mr,  Hoar: 

Q.  What  transportation  companies  do  you 
represent  in  Boston,  if  anv? 

A  The  Canadian  Pacific  Despatch. 

Q.  Over  the  Passumpsic  and  Southeastern 
Railways? 

A.  Yes  sir;  it  goes  over  the  Boston  &  Lowell 
Railroad  to  Concord,  by  the  Northern,  and 
Passumpsic,  the  Southeastern,  and  by  the  Cana- 
dian Pacific. 

Q.  What  are  your  rates  to  Montreal? 

A.  Forty-five,  forty,  thirty,  twenty-three, 
twenty  and  eighteen. 

Q.  The  same  as  the  National  Despatch  Line? 

A.  I  presume  they  are;  they  were  last  win- 
ter; Montreal  is  included  in  the  tariff  of  the 
Canadian  Pacific  Despatch. 


Q.  Which  is  the  longest  line  in  milage,  Uieira 
or  yours? 

A.  Our  route  has  been  changed  recently, 
within  a  week  or  ten  days;  I  can't  say;  I  think 
there  might  be  thirty  miles  difference. 

Q.  Before  that  yours  was  the  longer? 

A.  Tes  sir;  I  understand  so. 

Q.  Take  it  at  the  time  this  petition  wss 
filed,  the  first  of  June  say,  what  was  the  dif* 
ferenoe  in  your  milage? 

A.  My  impression  is  between  sixteen  and 
eighteen  miles. 

Q.  Your  line  then  was  sixteen  to  eighteen 
miles  longer  than  to  Montreal  by  the  National 
DespatchLine? 

A  That  is  my  impression  it  was  at  that 
time;  at  the  present  it  is  thirty  miles  longer. 

Q.  The  length  of  your  line  has  been  in- 
creased? 

A.  Yes  sir. 

Q.  Do  you  carry  freight  to  w^em  points? 

A.  Not  to  the  Central  Western  States. 

Q.  Do  you  carry  to  Chicago? 

A.  We  do  not. 

By  Oomnu88umer  Walker: 

Q.  Anywhere  this  side  of  the  Pacific  coast? 

A.  Nowhere  this  side  of  the  Pacific  in  the 
United  States;  we  carry  to  California  and 
Washington  Territory. 

By  Mr.  Strout:    ' 

Q.  This  line  has  lust  opened,  has  it  not? 

A.  Yes  sir;  the  Canadian  Pacific  Despatch 
Line. 

Q.  How  long  has  it  been  running? 

A  Under  the  name  of  the  Canadian  Pacific 
Despatch  Line  since  the  first  day  of  May  of 
this  year. 

Q.  How  long  have  you  had  your  direct  com- 
munication with  Montreal? 

A.  Only  about  a  fortnight  over  our  own 
system  of  roads. 

Q.  Is  it  not  true  that  the  Canadian  Pacific 
are  providing  themselves  with  western  outlets 
running  to  Chicaso,  Milwaukee  and  to  pointi 
west  in  Minneapolis? 

A.  I  understand  so. 

Q.  You  know  they  are,  don't  you? 

A.  I  know  the  Canadian  Pacific  Railway 
are. 

Q.  And  they  are  opening  up  a  new  route  by 
way  of  Sault  St.  Marie? 

A.  Yes  sir. 

Q  And  the  reason  that  you  do  not  now  take 
freight  to  these  western  points  is  simply  that 
the  road  has  not  yet  completed  its  arrange- 
ments, is  it  not? 

A.  I  understand  that  to  be  the  reason. 

Q.  And  the  arrangements  your  line  have  to 
go  clear  through  to  San  Francisco  on  the  part 
of  the  Canadian  Pacific  is  to  go  by  rail  to  Van 
Couver,  and  then  down  the  coast  to  QtLD.  Fran- 
cisco. 

A.  We  now  have  a  line  to  San  Francisco  \rf 
that  route. 

Q.  Is  it  not  true  they  are  making  arrange- 
ments to  put  on  steam  boats,  fast  and  elegant 
boats  to  run  freight  and  passenger  business? 

A.  I  cannot  answer  for  that. 

Q.  And  when  these  western  outleta  are  com- 
pleted they  will  be  a  very  powerful  competitor, 
will  they  not,  with  the  National  Despatch 
Line,  as  a  matter  of  fact? 

A.  Yes  sir;  I  think  so. 
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Q.  There  is  no  doubt  aboat  it  is  there? 

A.  I  have  no  doubt  about  it. 

Q.  And  the  Canadian  Pacific  is  a  foreign 
corporation? 

A.  Yes  sir. 

Q.  With  the  exception  of  these  few  roads, 
it  is  entirely  in  Canada,  and  from  the  proTinces 
west? 

A.  Tes  sir,  it  is  entirely  in  Canada  as  I  un- 
derstand. 

Q.  They  are  in  the  sense  of  a  competitor  to- 
day but  not  as  much  as  they  will  be  to  these 
western  points  when  they  get  their  outlets  com- 
pleted? 

A.  I  agree  to  that 

Mr.  Hoar*  We  have  a  deposition  here, 
taken  by  the  consent  of  the  other  side  in  order 
that  the  witness  might  return.  We  now  offer 
it,  and  I  wiU  read  it. 

Said  deposition  is  as  follows: 

Before  the  Interstate  Commerce  Commission. 

I,  ^WilUam  J.  FarraJl,  of  Boston,  cerUfy 
that  1  am  the  agent  and  representative  at  Bos- 
ton of  the  Boston,  Halifax  &  Prince  Edwards 
Island  Steamship  Company.  I  have  been  in 
the  employ  of  that  company,  and  am  familiar 
with  its  business,  and  received  all  of  its  freight 
for  the  last  eighteen  years. 

During  all  that  time  it  has  not  quoted,  nor 
does  it  now  quote,  nor  has  it  carried,  nor  does 
it  now  carrytrafBc  from  Boston  destined  to 
Montreal.  We  have  never  had  any  such  ap- 
plication to  carry  traffic  destined  to  Montreiu. 
Traffic  to  go  over  our  route  and  reach  Mon- 
treal must  be  carried  by  us  to  Halifax,  then 
carted  across  the  city,  and  thence  by  Inter-Col- 
onial Railroad  Company  to  Montreal. 

We  have  one  boat  a  week. 

[Signed]  William  J.  Farrall 

Arthur  Killfl  called  on  behalf  of  the  peti- 
tioriers;  sworn,  testified  as  follows: 

Direct  examination  by  Mr,  Hoar: 

Q.  You  are  the  general  traffic  manager  of 
the  Boston  &  Albany  Railroad  Company? 

A.  Yes  sir. 

Q.  How  lonff  have  you  been  connected  with 
the  freight  traffic  department  of  that  road? 

A.  Since  1878. 

Q.  Do  you  remember  the  meeting  of  March 
1867  in  New  York  City,  of  the  joint  committee 
^f  the  tnmk  lines? 

Am   xes. 

Q.  Were  you  present  at  it? 

A.  I  was  there. 

Q.  What  was  the  purpose  of  that  meeting? 

A.  It  was  called  for  the  purpose,  as  I  re- 
member it,  of  arranging  our  tariffs  to  conform 
with  the  requirements  of  the  Interstate  Com- 
merce Law. 

Q.  Was  Mr.  Porteous  there? 

A.  Yes  sir. 

Q.  Representing  the  Central  Vennont  RaO- 
wav? 

A.  Yes  sir. 

Q.  Was  there  any  agreement  made  at  that 
time  by  which  the  Central  Vermont  Railroad 
should  be  allowed  differentials  on  all  rail 
west  bound  business  from  Boston  to  Chicago 
«nd  other  western  points? 

A.  There  was  a  proposition  made  by  the 
-Commissioner  of  the  freight  department  of  the 
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Trunk  Lines  Association;  his  name  is  Gilfort 
There  was  a  proposition  made  by  him  that  the 
Central  Vermont  on  its  all  rail  business  should 
accept  differentials  at  the  rate  of  8, 6, 8,  2, 2,  %, 
cents  per  hundred  pounds. 

Q.  That  is  from  Boston  to  Chicago? 

A.  Yes  sir. 

Q.  ThatyoaaaywasproposedbyMr.  Gilfort? 

A.  Yesur. 

Q.  Was  there  any  action  taken  by  the  rep- 
resentatives of  the  different  lines,  when  he 
made  that  proposition?    If  so,  what? 

A.  There  was  some  little  discussion  between 
Mr.  Porteous  and  the  representatives  of  the 
other  Boston  roads  who  were  there,  and  mv- 
self,  and  I  do  not  think  we  came  to  any  dis- 
tinct agreement  on  the  matter,  but  the  impres- 
sion left  on  my  mind  was  that  Mr.  Porteous 
was  to  publish  his  tariffs  on  his  all  rail  busi- 
ness based  on  those  differentials. 

Q.  Was  there  anything  said  at  that  meeting 
about  any  differentials  on  lake  and  rail  busi- 
ness? 

A.  Nothine  whatever. 

Q.  What  (fid  the  Central  Vermont  Raikoad 
then  do  as  to  rates  after  that  meeting? 

A.  We  found  it  published  tariffs  all  rail, 
upon  differentials  of  10,  8,  6, 4,  4,  and  8  cents 
per  100  pounds  to  Detroit  less  than  our  rates. 

Q.  So  that  he  published  a  greater  differen- 
tial on  the  all  rail  business  than  was  proposed 
by  Mr.  GUfort? 

A.  Yes  sir;  and  that  was  what  I  understood 
he  accepted. 

Q.  Did  he  also  publish  a  differential  on  lake 
and  rail  buidness? 

A.  Yes  sir. 

Q.  About  which  nothing  was  said  at  this 
meeting? 

A.  In  othing  was  said  about  that 

Q.  What  did  you  then  do  about  that? 

A.  I  was  absent  from  Boston  I  think  for 
two  weeks  and  more  after  the  law  took  effect, 
and  I  found  on  my  return  that  our  freight 
affent  had  written  to  Mr.  Porteous  on  the  18th 
of  April,  calling  his  attention  to  the  fact  that 
he  had  published  these  tariffs  based  upon 
greater  differenUals  than  we  understood  he 
was  ready  to  accept,  and  he  had  a  reply  I 
think,  in  which  Mr.  Porteous  said  he  had  not 

Mr,  FUleld.    Where  is  that  letter? 

A.  It  can  be  produced;  I  presume  it  is  in 
Boston. 

Q.  When  you  came  back  and  found  this 
had  been  done,  what  did  you  yourself  then  do? 

A.  I  wrote  to  Commissioner  Gilfort  as  I  rec- 
ollect it,  and  I  wrote  to  Mr.  Hayden,  Vice 
President  of  the  New  York  Central  Railroad, 
calling  attention  to  the  tariff  that  the  National 
Despatch  Line  had  published,  and  trjring  to 
find  out  Just  what  the  status  of  the  thing  was. 

Q.  Are  you  familiar  with  the  history  of  this 
differential  as  it  has  existed  in  the  past,  as 
claimed  to  be  taken  by  the  Central  Vermont? 

A.  Yes  sir;  fairly  so. 

Q.  And  upon  what  distinction  between  them 
and  other  carriers  was  it  based? 

A.  It  was  based  on  the  theory  that  at  the 
time  we  agreed  that  the  Central  Vermont  Rail- 
road should  have  a  differentia]  on  all  rail  busi- 
ness,—on  the  theory  that  the  Central  Vermont 
route  could  not  make  as  good  time  nor  give  as 
good  service  on  freight  trafilc  from  Boston  to 
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western  points,  pftrticulftrlvon  the  upper  classes 
of  freight  as  the  Boston  &  Albany  and  New 
York  Central  could. 

Q.  You  say  it  was  a  subject  of  agreement 
between  the  Boston  &  Albany  and  its  connec- 
tions and  the  Central  Vermont? 

A.  I  have  not  any  doubt  about  it;  on  the  all 
rail  business  there  were  four  classes  of  freight 
in  the  classification  at  that  time,  and  I  think 
the  differentials  agreed  upon  were  ten,  eight, 
six  and  four.  And  there  was  an  understand- 
ing that  if  any  fifth  or  special  classes  should 
be  added  to  the  specification  that  the  Central 
Vermont  differential  on  those  classes  should 
not  be  greater  than  two  cents  per  100  pounds. 
The  idea  of  the  differential  then  was  that  we 
at  that  time  were  supposed  to  have  a  division  of 
freight  traffic  from  Boston  west  among  the 
different  roads,  and  the  theory  under  which 
this  differential  was^ven  was  that  the  Central 
Vermont  might  be  allowed  to  keep  up  its  share 
of  the  business.  After  we  found  that  this 
differential  gave  them  a  greater  than  their 
share  of  the  ousiness  it  was  admitted  that  they 
were  not  entitled  to  it 

Q.  Was  there  any  arrangement  between  the 
roads  as  to  a  division  of  tonnage? 

A.  Yes  sir;  there  have  been  from  time  to 
time  arrangements  with  the  Central  Vermont 
as  to  a  division  of  tonnage. 

Q.  That  is,  the  differential  being  a  fair  one? 

A.  Yes  sir. 

By  the  Chaimutn: 

Q.  When  that  allowance  of  tonnage  was 
made  was  this  differential  still  allowed? 

A.  Yes  sir;  the  Central  Vermont,  as  I  re- 
collect it,  always,  on  the  all  rail  business,  took 
off  a  differential  in  quoting  its  rates. 

Mr,  Hoar,  resuming: 

Q.  That  is  on  all  rail  business? 

A.  Yes  sir. 

Q.  Was  the  differential  taken  by  the  Central 
Vermont  Railway  at  the  time  Uiere  existed 
this  arrangement  for  a  division  of  the  tonnage? 

A.  It  was  indeed. 

Q.  Have  you  the  reports  of  the  trunk  line 
Commissioners  on  that? 

A.  I  should  qualify  my  last  statement  that 
there  has  been  different  limes  at  which  there 
has  been  a  division  of  traffic  made.  I  have  in 
mind  a  division  of  traffic  in  1884;  and  at  that 
time  I  will  say  that  the  Central  Vermont  made 
its  rates  based  on  the  differentials  to  the  west. 
That  is  the  time  I  have  reference  to. 

Q.  Was  there  ever  any  agreed  differential  on 
the  lake  and  rail  business? 

A.  There  never  has  been  by  the  Boston  & 
Albany  within  my  recollection  any  agreement 
to  allow  the  Central  Vermont  Line  a  differen- 
tial on  lake  and  rail  business. 

By  Cammismner  Walker: 

Q.  Have  you  a  lake  and  rail  route? 

A.  Yes  sir. 

Q.  Where  do  you  strike  the  lake? 

A.  At  Buffalo. 

Q.  And  has  the  Pennsylvania  a  lake  and  rail 
route? 

A.  Yes  sir. 

Q.  And  the  Erie? 

A.  Yes  sir. 

Q.  How  do  the  rates  on  those  lake  and 
rail  routes  correspond  with  the  all  rail  rates? 

A.  They  are  less  that  the  all  rail  rates. 


Q.  They  are  less  than  the  all  rail  rates,  but 
are  uniform  with  each  other? 

A.  The  rates  by  the  several  lake  and  rail 
routes,  except  by  the  Central  Vermont,  are 
identical 

Q.  How  much  less  than  the  all  rail  rates? 

Mr,  Hoar,  I  will  put  in  a  table  that  will 
show,  if  it  is  not  in. 

Gov,  Smith.  I  should  like  to  ask  Mr.  Mills 
a  question  if  there  is  no  oblection.  I  under- 
stand Mr.  Mills  to  say  that  during  the  time  as 
I  stated  that  the  differential  was  suspended 
during  the  tonnage  division,  you  say  you  did 
not  suspend  it;  will  you  please  state  to  me  why 
it  was,  and  how  it  occurred  that  there  ac- 
cumulated 17.000  tons  of  freight  if  we  still 
continue  to  take  the  differentials? 

A  I  do  not  recall  the  time  to  which  you  re> 
f er;  if  you  can  nve  me  the  dates  I  can  tell  you 
whether  it  is  within  my  knowledge. 

Gov.  Smith.    This  was  in  1874? 

A.  That  was  before  my  connection  with  the 
business. 

Mr,  Hoar»  resuming: 

Q.  Now  as  to  this  service  of  the  Central 
Vermont,  at  present,  bv  all  rail;  does  that,  in 
your  opinion,  entitle  them  to  any  differential 
on  all  rail  business  at  the  present  time? 

A.  I  think  not  on  the  lower  classes. 

Q.  Can  you  tell  me  what  time  your  freight 
trains  make  in  the  all  rail  route  fcletween  noB- 
ton  and  Chicago? 

A.  I  think  it  averages  about  five  days. 

Q.  In  regard  to  the  lake  and  rail  business; 
what  is  it  that  determines  the  seeking  Uiat 
route?  Is  it  the  cheapness  of  the  rate  or  the 
time  it  takes  in  transit? 

A.  My  experience  is  that  with  the  shipper 
who  proposes  to  forward  his  freight  by  the  lake 
and  rail  route,  that  the  question  of  rate  is 
paramount  in  his  mind;  he  will  not  select  that 
route  unless  he  jKets  a  low  rate;  the  matter  of 
how  quick  his  freight  gets  to  its  destination 
ceases  to  be  the  chief  desideratum. 

Q.  It  has  been  stated  by  Mr.  Porteous,  as  a 
reason  for  the  differentials  upon  the  lake  and 
rail  route  over  the  Central  Vermont  Line,  that 
there  was  a  difference  in  the  rates  of  insurance 
as  between  Ogdensburgh  and  Buffalo,  in  favor 
of  Buffalo;  how  is  the  fact  about  that? 

A.  I  am  informed  that  insurance  can  be 
effected  upon  goods  either  way  at  the  same 
rate,  whether  they  go  by  Ogdensburgh  or  Buf- 
falo. 

Q.  Did  Mr.  Porteous  ever  make  that  state- 
ment to  you  before  he  testified? 

A.  Yes  sir. 

Q.  Where  was  it? 

A.  In  his  own  office  late  this  spring  or  early 
this  summer,  at  a  meeting  that  we  had  there. 

Q.  What  did  you  do  men  to  ascertain  the 
fact? 

A.  I  asked  him  to  go  with  me  to  our  down 
town  office,  which  ioined  his,  telling  him  I 
thought  he  was  misinformed  on  that  matter; 
we  sent  a  man  down  from  there  to  an  insu- 
rance broker  to  ascertain  whether  the  statement 
which  I  had  made  was  not  correct.  I  caoBOt 
recollect  whether  that  man  sent  back  a  letter 
or  a  message;  it  is  my  impression  that  he  put 
it  in  writing  stating  Uiat  he  was  prepared  to- 
insure  goods  at  the  same  price  by  either  route, 
(whether  by  Buffalo  or  Ogdensburgh.    That 
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was  the  water  insurance  alone  from  Ogdens- 
burgh  to  Chicago*  as  compared  with  the  insur- 
ance from  Buffaio  to  Chicago. 

Mr.  Edniands.  In  those  cases  do  you  in- 
sure only  for  the  water  transportation? 

A.  We  do  not  insure ;  the  sliipper  insures  his 
own  freight. 

Q.  The  insurance  is  only  on  the  water  part 
of  tke  route? 

A.  Yes  sir. 

Mr.  Hoaor,  resuming: 

Q.  Kow,  Mr.  Mills,  do  not  the  records  of 
the  trunk  line  Commissioner  show  that  the 
Central  Vermont  agreed  not  to  make  lake  and 
rail  differentials? 

A.  Yes  sir;  they  do. 

,Q.  Is  it  not  a  fact  that  this  year,  upon  their 
tariff,  as  made  this  year,  that  they  have  taken 
a  greater  differential  than  ever  before  on  lake 
and  rail  business? 

A.  I  think  I  am  safe  in  saying  it  is  so. 

Q.  That  is,  that  the  differential  they  made 
when  the  Interstate  Law  went  into  force  was 
larger  than  it  ever  was  before.  Do  you  know 
what  it  is  now? 

A  Certainly. 

Q.  Was  that  schedule  or  table  made  in  your 
office  under  your  direction? 

A.  It  was. 

Q.  What  does  it  show,  in  general  terms? 

A.  It  shows  the  rate  to  Chici^o,  Cleveland, 
Detroit,  Milwaukee,  and  Port  Huron,  via  lake 
and  rail  routes,  and  via  all  raU  routes  from  Bos- 
ton, ^t  also  shows  rates  from  Boston  to  Mon- 
treal by  the  NaUonal  Despatch  Line,  and  by 
the  Quebec,  Ottawa  &  New  England  Air  Line; 
that  is  over  the  Passumpsic  and  Southeastern. 

Q.  And  it  shows  the  rates  of  all  the  lines; 
all  rail,  does  it? 

A.  Except  by  the  Eehawa  Despatch,  the 
testimony  of  which  you  have. 

Mr,  Hoar.  We  put  this  statement  in  evi- 
dence. 

Q.  The  several  defendants  in  this  case  have 
set  up  in  their  answer  this:  that  the  motive  of 
the  petitioner,  etc.,  etc.  (See  answers.)  State 
what  the  fact  is  flJ)ouk  that  if  you  have  any 
such  motive. 

A.  I  am  very  glad  to  have  an  opportunity  of 
stating  that  that  is  not  a  true  statement. 

Q.  Was  there  ever  any  such  motive  in  filing 
this  petition  as  an  attempt  or  purpose  to  break 
down  this  line  as  a  competitor? 

A.  There  was  not. 

Q.  What  was  your  purpose  and  motive  in 
filing  this  petition? 

A.  The  motive  and  purpose  was  that  we 
might  get  enlightenment  under  this  Law,of  the 
predse  meuiing  of  this  Law. 

Q.  How  are  your  tariffs  arranged  from  Bos- 
ton to  these  western  points  over  the  Boston  & 
Albany  Railroad  and  its  connecting  lines? 

A.  They  are  made  up  on  a  construction  of 
that  4th  section,  which  seemed  to  us  to  mean 
that  in  no  case  must  the  rate  which  was  charged 
over  the  same  route  in  the  same  direction  to 
the  further  points  fall  below  that  charged  to 
points  within  that  distance. 

Q.  Is  the  whole  tariff  arranged  upon  that 
basis,  on  that  line? 

A«  It  is  except  in  the  case  of  two  instances, 
in  both  of  which  we  believe  we  have  authority 
from  the  Commission,  as  decided  or  intinuitea 
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in  their  decision ;  I  refer  spedflcally  to  the  Cal- 
ifornia business.  On  that  business  we  have 
supposed,  from  what  has  been  said  by  the  Com- 
mission, that  we  were  justified  in  making  rates 
through  from  the  Atlantic  to  the  Pacific  at  less 
than  those  charged  to  some  of  the  interior' 
points  between  the  Missouri  River  and  the  Pa- 
cific coast. 

By  (Jommiagkmer  Walker: 

Q.  Are  there  any  exceptions  between  Boston 
and  the  Missouri  River? 

A.  Yes  sir;  I  think  we  are  making  a  rate 
from  Boston  to  Pittsburgh  by  the  way  of  the 
Lake  Shore,  and  Lake  Erie  &  Pittsburgh  Rail- 
roads. I  believe  we  charge  less  from  Boston 
to  Pittsburgh  than  we  do  from  Boston  to 
Youngstown,  on  the  same  line. 

Q.  Do  you  know  of  any  other  exceptions  to 
the  Missouri  River? 

A.  No  sir;  I  do  not. 

Q.  Do  you  know  of  anv  other,  on  the  part 
of  the  other  roads  composing  the  trunk  lines? 

A.  I  don't  recall  any. 

Mr.  Hoar*  resuming: 

Q.  What  is  the  effect  upon  you  as  a  com- 
petitor for  the  through  business  if  the  Central 
Vermont  line  takes  this  same  or  a  larger  dif- 
ferential, and  at  the  same  time  charges  higher 
rates  for  its  local  business  than  it  does  for  its 
through? 

A.  The  effect  uponi  us  is  that  the  Central 
Vermont,  with  the  differentials  it  is  now  mak- 
ing, particularly  on  its  lake  and  rail  business » 
it  mfu^es  rates  for  western  business  to  western 
points  so  much  lower  than  ours  that  we  are  un- 
able to  compete  with  them  on  certain  classes 
of  freight;  notably  on  the  Chicago  budhesa 
from  Boston  during  the  past  summer.  The 
Central  Vermont,  with  its  two  lines,  rail  and 
water,  has  carried  the  preponderance.  I  be- 
lieve I  am  safe  in  saying  that  on  Chicago  ship- 
ments from  Boston,  if  we  undertook  to  meet 
the  Central  Vermont,  in  butter  for  instance,  on 
the  lake  line,  we  have  got  to  reduce  our  rate 
from  Boston  to  Detroit;  under  our  construc- 
tion of  the  Law  we  must  reduce  it,  and  to 
Buffalo  also;  and  on  the  lowest  classes  of 
freight  from  Boston  to  Albany^  and  I  believe 
as  far  east  as  BUnsdale,  Massachusetts,  on  our 
own  road,  in  order  to  make  as  low  a  rate  from 
Boston  to  Detroit  with  our  lake  line  as  the 
Central  Vermont  makes  by  its  line. 

Q.  Hinsdale  is  east  of  Pittsford  on  your 
road? 

A.  Yes  sir. 

I  claim  that  on  the  lake  and  rail  business 
from  Boston  to  Detroit  the  Central  Vermont 
at  even  rates,  on  such  freight  as  sugar,  etc. , 
can  carry  a  fair  share  of  the  traffic;  and  we  are 
entirely  willing  that  they  should  carry  a  fair 
share  of  the  traffic,  but  if  they  carry  the  bulk 
of  it,  we  feel  that  we  are  driven  out  of  the 
nuurket  on  certain  portions  of  freight;  and  we 
do  not  desire  to  be  driven  out  of  the  market  on 
any  classes  of  freight. 

1  can  illustrate  that  by  showing  just  what 
the  fact  is.  The  rate  from  Boston  by  the  Cen- 
tral Vermont  Line  of  Steamers  to  Detroit  is 
41,  86,  29,  20.  17  and  14  cents  per  hundred. 

The  Chairman:  In  what  class  is  sugar? 

A.  Sugar  comes  in  the  fifth  and  sixth 
class.  The  rate  from  Boston  to  Buffalo, 
through  which  freight  would  pass  to  go  to 
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Detroit  by  our  lake  line— the  rates  are  44,  88, 

I         8(H^,  21i,  18i,  and  15^;  in  every  case  higher 

^         than  the  rates  by  the  Central  Vermont  water 

line  from  Boston  to  Detroit.    Our  lowest  class 

from  Boston  to  Albany  is  fifteen  cents  per  him- 

*  dred  pounds;  that  being  one  cent  per  hundred 

higher  than  the  Central  Vermont  lake   and 

r^  route  rate  from  Boston  to  Detroit  on  the 

lowest  class.    Our  lowest  rate  runs  East  on  our 

Toad  to  Hinsdale,  Massachusetts;  so  it  becomes 

a  serious  question  with  us.  Our  rates  to  Detroit, 

lake  and  rail,  are  49,  42,  83. 28,  20  and  17. 

Q.  And  as  I  understand  you  from  each  of 
those  points,  in  the  computation  of  rates  you 
have  made  to  those  points,  and  to  all  the  inter- 
vening points,  your  rates  are  made  in  accord- 
ance with  your  construction  of  the  Interstate 
CoDunerceljaw,  as  you  have  stated? 

A.  Yes  sir;  you  will  find  no  rate  on  our  line 
from  Boston  to  Detroit  that  is  higher  than  the 
rate  we  charge  from  Boston  to  Detroit  over  the 
same  line;  that  is,  no  higher  rates  to  interme- 
diate points. 

By  Commiasioner  Walker: 

Q.  Your  point  is  that  if  you  reduce  vour 
lake  and  rail  rate  to  Detroit,  you  would  have 
to  reduce  all  the  way  through? 

A.  Yes  sir.  And  I  think  it  is  right  to  state 
that  when  we  fairly  made  up  our  minds  what 
the  law  was  and  went  to  work  to  conform  to  it, 
it  became  a  serious  matter  to  us  to  what  ex- 
tent we  could  continue  in  the 'through  busi- 
ness; and  in  order  to  continue  in  the  through 
business,  under  our  construction  of  the  Law  we 
were  obliged  to  reduce  our  local  rates  some- 
thing like  20  per  cent  from  Boston  to  Albany 
so  that  we  might  still  keep  in  the  business  be- 
yond there  and  not  have  Uiose  rates  fall  below 
the  rates  charged  from  Boston  to  Albany;  and 
«ven  then  we  did  not  quite  accomplish  what 
used  to  be  the  status  in  Boston.  It  was  com- 
mon to  make  from  Boston,  beginning  at  Buf- 
falo, the  same  rates  as  were  made  from  New 
York  to  points  West.  Under  our  construction 
we  founa  that  we  could  not  quite  accomplish 
that.  I  think  the  first  point  from  which  we 
make  the  New  York  rates  from  Boston  now  is 
a  station  on  the  Lake  Shore  Road  just  east  of 
Cleveland.  The  rate  from  Boston  to  Buffalo 
now  is  higher  than  the  rate  from  New  York 
to  Buffalo,  made  so,  so  that  it  might  fall  less 
than  our  rate  from  Boston  to  Buffalo. 

By  Mr,  Fiileld: 

Q.  Then  really  the  point  of  your  contro- 
versyis  to  raise  the  through  rate  via  the  Cen- 
tral Vermont  so  that  it  shall  correspond  to 
yours,  and  so  that  there  shall  be  no  differen- 
tial, is  it  not? 

A.  It  is  not.  If  it  were  simply  a  question  of 
the  Central  Vermont  and  Grand  Trunk  Rail- 
way making  in  the  western  markets  lower 
rates  than  ours,  we  should  deal  with  that  ques- 
tion without  troubling  this  Commission. 

Q.  You  either  want  to  have  them  raise  their 
through  rate,  or  you  want  them  to  cut  down 
the  rate  to  St.  Albans  and  Ogdensburgh,  don't 
you? 

A.  I  want  to  know  whether  this  Law  is  to 
be  construed 

Q.  Answer  that  question.  (Question  repeat- 
ed.) 

A.  It  is  not. 

Q.  If  you  succeed,  it  is  either  to  lower  the 


local  rates  or  to  raise  the  through  rates,  so  that 
the  differential  will  disappear,  is  it  not? 

The  Chairman.  Perhaps  it  is  to  raise  hla 
own  local  rates. 

A.  There  is  no  alternative;  that  is,  if  the  con- 
struction that  the  Central  Vermont  Railroad  it 
putting  on  this  Law  is  the  correct  one,  it  wOl 
apply  to  our  case  as  well  as  to  theirs.  We  can 
meet  your  rates  In  the  western  markets  and 
will,  and  sustain  our  rates  to  local  stations. 

Q.  If  there  is  no  reason  for  differentials  over 
this  route,  if  there  is  nothing  why  Uie  shipper 
had  Just  as  lieve  at  the  same  rate  ship  over  tnis 
route  as  over  yours,  what  is  to  hinder  you  from 
raising  vour  local  rates  now? 

A.  1  have  no  desire  to  raise  our  local  rates. 
Why  should  I?    They  are  high  enough  now. 

Q.  Then  it  is  simply  to  get  a  decision  of  the 
Commission  as  to  maintaining  the  Law? 

A.  That  is.'  the  purpose  for  which  we  are 
here. 

Q.  And  that  is  Just  what  you  are  here  foi? 

A.  Yes  sir. 

Q.  If  the  Commission  decide  we  are  to  pat 
up  our  rates,  or  make  such  a  decision  that 
would  result  in  our  putting  up  our  through 
rates,  what  would  be  the  effect  upon  the  freight, 
— would  it  not  go  by  your  road? 

A.  I  don't  think  it  would? 

Q.  Do  you  say  that? 

A.  I  suppose  you  can  make  as  low  through 
rates  from  Boston  to  the  west  as  you  see  fit  to 
make,  but  you  will  have  to  make  your  local 
rates  conform  to  them. 

Q.  Should  we  not  lose  the  freight,  as  we 
have  done  before? 

A.  I  have  never  known  of  any  time  when 
the  differential  was  abolished. 

Q.  You  heard  Governor  Smith's  testimony? 

A.  Yes;  but  that  was  before  I  had  charge  of 
any  business  connected  with  the  Boston  &  Al- 
bany Railroad  Company. 

Q.  You  are  not  a  competitor  for  business  at 
St.  Albans,  or  for  that  point? 

A.  No  sir. 

Q.  Nor  at  Ogdensburgh? 

A.  We  might  become  so.  We  have  no  tariff 
there.    We  could  make  one  if  we  pleased. 

Q.  You  are  not  now? 

A.  We  have  no  tariff  thore  on  through  rates. 

Mr,  Hosir.  You  are  like  the  Canadian  F^ 
cific,  in  that  respect? 

A.  That  is  it,  precisely. 

Q.  Do  you  quote  rates  to  Montreal? 

A.  No  sir. 

Q.  You  have  no  business  to  Montreal 

A.  No  sir. 

Q.  And  don't  expect  to? 

A.  No  sir;  still  I  don't  know.  We  have  not 
now. 

Q.  You  have  no  reasonable  expectations, 
have  you? 

A.  There  is  nothing  to  prevent  it;  as  a  mat- 
ter of  fact  we  do  not  do  that  business  now. 

Q.  Have  you  a  copy  of  your  tariffs? 

A.  Local  tariffs? 

Q.  Yes;  and  through  tariib? 

A.  Yes  sir. 

Q.  How  do  you  transport  goods  from  Ware, 
to  and  from  Boston?  Do  you  transport  them 
by  way  of  Palmer? 

A.  Yes  sir. 
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Q.  Are  not  your  rates  from  Ware  to  Boston, 
less  than  from  Palmer  to  Boston? 

A.  Not  that  I  am  aware  of. 

Q.  How  is  it  to  Nashua?  Have  you  any 
through  rates  to  Nashua? 

A.  From  Boston? 

Q.  Tes;  or  from  Albany. 

A.  Yes;  we  have  a  taruf.  It  does  not  ap- 
pear there.    We  have  a  Joint  tariff. 

Q.  Is  not  the  charge  ten  cents  less  for  the 
■shorter  haul  on  that  route? 

A.  To  Nashua,  than  for  the  longer  one? 

Q.  Than  for  the  short  one. 

A.  There  is  not. 

Q.  Have  you  got  that  tariff  ? 

A.  No  sir;  but  I  will  swear  to  it  That  is, 
I  will  swear  to  it,  if  our  freight  agent  made  up 
the  tariffs  as  he  was  directed  to,  and  I  have  no 
doubt  that  he  did.  I  have  no  tariff  here, 
because  under  the  Interstate  Law  we  have  had 
so  many  tariffs  that  I  did  not  bring  them  all 
up.  I  brought  what  we  thought  would  be  es- 
sential.   Mr.  Chamberlin  has  got  it 

Q.  I  suppose  you  filed  your  tariffs  with  the 
Commission? 

A.  Yes  sir. 

Mr^  Stront.  We  claim  there  is  a  charge  of 
ten  cents  different. 

Mr.  Prouty.  As  I  understand  it,  the  tariff 
is  made  for  the  Worcester  &  Nashua,  from  Al- 
bany to  Pittsfield.  The  lowest  class  on  your 
tariff  is  fourth  class,  and  the  rate  is  fifteen 
cents  a  hundred.  You  have  it  on  your  tariff 
to  carry  in  car  loads  of  24,000  pounds  for  ten 
<cent8  per  100  pounds  from  Albanv  to  Nashua? 

A.  I  daresay  we  do;  but  we  do  not  charge 
any  more  to  intervening  points.  I  guess  I  can 
explain  what  vou  have  got  hold  of— two  tariffs. 
One  is  a  special  tariff,  and  the  other  the  regu- 
lar printed  tariff  of  the  road.  We  have  innu- 
merable sheets  of  special  tariffs,  all  of  which 
we  filed  with  the  Commission,  and  I  will  assure 
you  that  every  one  of  them  is  made  up  on  the 
construction  of  the  Law  I  have  stated.  If  made 
up  oo  any  other  basis,  it  is  a  misprint 

Q.  Upon  your  construction  of  the  Law,  how 
does  this  special  tariff  differ  from  the  regular 
tariffs? 

A.  Well  sir;  we  had  on  our  road  at  the  time 
this  Law  went  into  effect  a  printed  tariff  in  four 
•classes,  and  our  own  classification  for  freight 
trafiftc  that  had  been  in  use  on  the  Boston  & 
Albany  Road  for  a  number  of  years.  Through 
business  in  each  direction,  previous  to  the 
passage  of  this  Law,  was  done  under  a  different 
classification.  We  were  confronted  with  the 
fact  that  we  had  eot  to  conform  to  the  law. 
The  through  classification  was  made  up  in  six 
classes,  our  printed  rates  on  the  Boston  &  Al- 
bany were  in  four  classes.  We  concluded,there- 
f  oire,  that  instead  of  going  to  the  tremendous 
undertaking  of  altering  every  local  rate  we  had 
on  the  Boston  &  Albany  we  would  deal  with 
the  classification  as  applied  to  those  four  classes 
of  rates  then  in  force  on  the  road,  and  simply 
aUte  that  the  fifth  and  sixth  were  to  be  taken 
at  fourth  class  rates.  There  were  a  number  of 
articles  in  the  fifth  and  sixth  classes  that  re- 
quired lower  rates  than  fourth  class,  and  so 
we  made  up  a  number  of  special  tariffs,  for  in- 
atance,  on  hay,  and  various  kinds  of  iron,  from 
points  on  our  road  to  other  points.  But  every 
one  of  those  special  tariffs  make  just  as  low 
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rates  to  the  intervening  points  as  they  do  to 
the  point  further  distant. 

Q.  But  they  differ  from  vour  eeneral  tariffs? 

A.  Yes;  they  take  certain  arncles  out  of  the 
classification  and  make  a  special  rate  for  them. 
If  we  did  not  do  that,  the  existing  rates  would 
be  higher  than  we  want  to  charge  on  those 
things. 

By  Mr.  Stront: 

Q.  Is  it  not  true  that  you  make  quotations 
ana  rates  for  southwestern  points  at  a  less  rate 
than  you  do  to  points  this  side? 

A.  Such  as  what? 

Q.  Montgomery,  Alabama? 

A.  Do  you  find  those  rates  on  that  tariff? 

Q.  I  do  not  find  them  on  the  tariff;  but  do 
you  not  quote  rates  and  make  rates  for  those 
points? 

A.  I  don't  know  whether  we  have  a  tariff  in 
existence  for  them  or  not. 

Q.  Whether  you  have  any  tariffs  for  them 
or  not;  don't  you  make  rates  for  those  points? 

A.  We  do  not  make  rates  for  points  for 
which  we  have  not  a  printed  tariff,  and  have 
not  since  the  passage  of  the  Interstate  Com- 
merce Law. 

Q.  And  you  don't  know  whether  you  make 
rates  there,  or  not? 

A.  I  don't  know  whether  we  have  any  es- 
tablished rates  to  Montgomery,  Alabama,  or 
not;  I  don't  know. 

Q.  Nashville,  or  Memphis? 

A.  Yes;  I  think  we  have  tariffs  to  Nashville 
and  Memphis. 

Q.  On  certain  classes  of  freight  don't  you 
quote  less  rates  than  you  do  to  intermediate 
points  this  side  of  those  places? 

A.  I  should  not  wonder  if  we  did,  under  the 
authority  of  the  Louisville  &  Nashville  case.* 

Q.  How  much  is  that? 

A.  I  don't  know. 

Q.  Is  not  the  New  York,  and  New  England 
Road  |t  competitor  for  lake  and  rail  traffic,  and 
have  not  they  carried  large  quantities  of  sugar 
this  summer? 

A.  It  carries  sugar  to  the  West.  It  has  two 
sugar  refineries  located  directly  on  its  tracks; 
consequentl  V  it  carries  sugar  to  the  West. 

Q.  And  they  carry  in  large  quantities? 

A.  In  considerable  quantities;  it  was  sent 
by  your  lake  and  rail  route  at  your  differential 
rates,  this  summer. 

By  Mr,  Fiileld: 

Q.  Has  your  road  a  bonded  debt? 

A.  I  don't  know  whether  we  have  or  not. 

Q.  What  is  your  stock  worth  on  the  market? 

A.  Well,  I  showed  Mr.  Hoar  a  quotation 
from  the  New  York  Tribune,  at  218;  I  don't 
know  what  the  fact  is;  I  have  not  been  on  the 
market,  and  do  not  deal  in  stocks. 

By  Mr,  Stront: 

Q.  Your  road  runs  through  a  thickly  settled 
country;  the  Boston  &  Albany  proper,  and 
the  New  York  Central? 

A.  Yes  sir. 

The  ChaimiaA*  We  know  all  about  the 
nature  of  the  localities  through  which  these 
roads  run.  . 

Q.  And  you  have  a  very  heavy  local  trade, 
don't  you? 

A.  Yes;  we  have  a  heavy  local  business. 

Beported  ante,  278. 
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Q.  And  a  heavy  passenger  business? 

A.  Yes  sir;  a  good  passenger  business. 

Q.  And  you  have  many  thriving  and  popu- 
lous towns  and  cities  alone  your  Ime? 

A.  I  am  glad  to  say  we  have. 

By  Mr.  Hoar: 

Q.  Now  about  the  grades  on  your  road; 
have  you  any? 

A.  Yes  sir;  the  worst  grade  is  on  the  line 
between  Sprinefleld  and  Washington,  Massa- 
chusetts, of  eignty-two  feet;  another  one  from 
Worcester  to  bprmgfleld,  of  fifty-one  feet  I 
do  not  recollect  how  far  it  is,  but  the  one  be- 
tween Springfield  and  Wasliington  is  very 
long;  it  begins  at  the  Westfield  River,  and 
lasts  for  a  considerable  haul. 

Mr.  Hoar.  We  put  in  that  table  of  C(»n- 
parisons;  also  the  ti^ifts  from  which  they  are 
compiled. 


By  Mr,  Bragjerx 
Q.  Does  the  Cent 
ively  withyour  line  on  east  bound  business 


itral  Vermont  compete  act- 


from  the  West? 

A.  Yes  sir. 

Q.  It  competes  actively,  does  it? 

A.  Yes  sir. 

/Q.  And  has  been  doing  so,  I  suppose? 

A.  Yes  sir;  since  the  road  was  first  put  into 
operation,  I  believe. 

Q.  Has  your  road  had  a  larger  share  of  that 
business  than  the  Vermont  Central? 

A.  Yes  sir;  I  presume  we  carry  more  east 
bound  freight  than  they  do. 

Q.  But  still  there  is  an  active  competition 
between  the  two  roads? 

A.  Yes  sir. 

By  Mr,  Hoars 

Q.  Do  they  make  the  same  rates  on  east 
bound  freight  that  you  do? 

A.  If  they  maintain  the  rates,  they  do. 

Mr.  Fiiield.    Don't  they? 

A.  I  am  not  here  to  complain  about  their 
cutting  rates  east  bound. 

Q.  (Repeated). 

A.  At  times  they  have  not. 

Q.  When  have  they  not? 

A.  Prior  to  the  Interstate  Commerce  Law. 

Q.  Have  thev  done  so  since? 

A.  Not  within  my  knowledge. 

Mr.  Hoar*  There  is  no  differential  on  east 
bound? 

A.  No  sir;  theratesarethe  sameon  both  routes. 

Mr,  Hoar.  I  think  we  have  no  further 
evidence. 

(Adjourned  for  the  day). 

Third  Day.  Saturday,  September  8. 1887. 

Arthur  MiIUi»  recalled. 

By  Mr,  Hoar: 

Q.  You  referred  to  the  appearance  of  Mr. 
Porteous  before  the  Trunk  Line  Association 
last  March,  wheh  the  proposition  was  made  to 
him  that  instead  of  these  differentials  of  ten, 
eight,  etc.,  that  we  should  accept  eight,  seven, 
etc. ;  and  that  afterwards,  when  you  found  he 
was  making  these  greater  differentials,  that 
you  wrote  to  Mr.  Giliort  Have  you  the  reply 
of  Mr.  Gilfort? 

A.  Yes  sir:  I  have  a  copy  of  it  here. 

Q.  Will  you  please  read  it? 

(The  witness  then  read  the  letter  to  the  Com- 
missioners.   No  copy  was  furnished  to  the 


stenographer,  who  was  informed  that  it  bad 
been  handed  to  the  Commission.) 

Mr.  Strout  then  introduced  copies  of  Na- 
tional Despatch  way  bills. 

John  Porteou09  recalled,  says: 

When  theto  way  bills  are  signed  they  are 
signed  by  the  Boston  &  Lowell,  I  suppose;  I 
never  saw  any  signed. 

By  Mr,  Edmnndg: 

Q.  Don't  vou  know  who  does  sign  it? 

A.  I  don  t  know  that  I  ever  saw  one 
signed. 

By  the  Chairman: 

Q.  If  it  is  signed  by  anybody,  it  is  signed  by 
the  Boston  &  Lowell? 

A.  Yes  sir. 

Q.  This  is  given  to  the  shipper? 

A.  Yes  sir. 

Q.  When  the  goods  go  by  the  National  De- 
spatch Line  as  well  as  when  they  are  received 
generally? 

A.  Yes  sir. 

rrhe  foregoing  refers  to  exhibit  B). 

Q.  Mr.  Schoonmaker  does  not  understand 
this  as  I  do;  let  me  ask  you — when  goods  to 
be  shipped  by  your  National  Despatch  Line 
are  delivered  to  the  railroad  company,  they 
give  the  shipper  this  paper?    (Ex.  B.) 

A.  Yes  sir;  the  shipper  signs  it  here  (indi- 
cating), and  leaves  it  there  with  the  railroad 
company,  and  he  tears  off  the  bottom. 

Q.  This  lower  part  is  a  receipt;  that  is  given 
to  the  shipper  by  the  railroad  company,  and 
this  is  given  whether  the  goods  are  to  go  by 
the  National  Despatch  Line,  or  to  be  sent  by 
the  company  to  points  on  their  road? 

A.  To  be  sent  to  St.  Albans,  for  instance, 
you  mean? 

Q.  Yes. 

A.  Yes  sir;  or  any  Central  Vermont  station. 

By  C7ommiMibra^  Schoonmaker:  i 

Q.  Suppose  the  goods  are  to  go  by  the  Na- 
tional Despatch  Line,  then  how  u  it? 

A.  Then  the  shipper  gets  that  receipt,  and  he 
takes  that  to  the  National  Despatch  city  office 
and  gets  a  bill  of  lading;  as  he  hands  the  re- 
ceipt to  the  agent  of  the  National  Despatch 
Line  he  gets  in  return  a  bill  of  lading  of  the 
National  Despatch  Line. 

The  Chairman.  He  gets  this  receipt  from 
the  railroad  company;  is  that  signed  by  the 
agent  of  the  railroad  company? 

A.  Yes  sir. 

Mr.  Edmonds.  I  want  to  have  put  in 
this  bill  of  lading  that  is  filled  out. 

Arthur  Mills»  re-called. 

By  Mr.  Hoar: 

Q.  Please  state  the  proportion  of  freight 
going  West,in  comparison  to  that  coming  Eait; 
take  the  year  1886. 

A.  In  1886,  coming  East,  2,604,510  tons; 
going  West,  1,001.966  tons;  that  is  the  enUre 
tonnage  coming  East  and  going  West  in  that 
year. 

J.  Crregfory  Smitht  re-called: 

We  have  aimed  at  carrying  out  the  Law  in 
accordance  with  the  advice  we  have  received, 
and  according  to  our  construction.  If  the  tes- 
timony here  shows  that  we  have  erred,  we 
stand  ready  to  be  corrected  and  to  conform  to 
the  Law;  but  in  the  absence  of  any  specific 
complaint  from  these  parties,  collective  or  In- 


1887. 


Boston  &  A.  R.  R  Co.  t.  Boston  &  L.  R.  K.  Co. 


549 


\ 


diyidual,  and  of  any  notice  that  they  hare  any 
complaint,  we  are  not  here  prepared  to  take 
up  any  specific  case  and  show  whether  it  comes 
within  the  Law  or  not  Our  rule  has  been  to 
conform  to  the  Law;  and  if  the  circumstances 
and  conditions  under  w&ich  we  are  placed  do 
not  bring  us  within  the  Law,  and  the  Commis- 
sion so  indicates,  we  will  endeavor  to  bring  our- 
selves within,  and  try  and  comply.  We  have 
endeavored  to  make  our  rates  reasonable  and 
just,  and  to  conform  as  well  as  we  could  with 
the  provision  in  the  fourth  section. 

The  Chaimuuu  Do  you  mean  that  you 
propose  to  reduce  vour  rates,  so  that  you 
-charge  no  more  for  the  shorter  than  the  longer 
distance? 

A.  I  mean  we  are  ready  to  reduce  our  rates 
if  the  circumstances  and  conditions  developed 
by  the  testimony  in  this  case  do  not  justify  us 
in  adhering  to  the  present  rates.  Other  uan 
that  I  claim  no  specific  advantages  for  the  Cen- 
tral Vermont,  but  we  are  ready  to  conform  to 
the  general  rule  you  lay  down  applicable  to 
every  road. 

Cross  examination  by  Mr,  Edmunds: 

Q.  You  stated  that  the  money  that  built  the 
Central  Vermont  Road  was  not  Vermont  mon- 
ey, if  I  understood  you? 

A.  I  did  not  state  it  as  broad  as  that,  or  did 
not  intend  to;  I  said  principally  from  Boston. 

Q.  Is  it  not  true,  Mr.  Smith,  that  from 
Windsor,  which  was  then  the  end  of  your  line, 
and  is  yet,  strictly  speaking,  to  Burlington, 
4Uid  from  Burlington  to  St.  Albans,  on  what 
was  oaUled  the  "Vermont  &  Canada,  that  the 
people  all  along,  from  one  end  to  the  other, 
took  stock  according  to  their  ability — all  the 
leading  farmers,  merchants,  and  everybody 
else? 

A.  Not  as  broad  as  that;  there  were  sub- 
scriptions to  the  stock,  in  proportion  to  the 
i^ggregate  amount  of  the  cost  of  the  road;  it 
was  very  small. 

Q.  But  in  proportion  to  the  aggregate  wealth 
-of  the  subsmbers,  was  it  not  UXr  and  liberal? 

A.  I  do  not  think  in  the  whole  State  of  Ver- 
mont there  was  $100,000  put  in;  it  would  not 
exceed  that  amount 

Q.  (Repeated). 

A.  I  don't  know  that  there  was. 

Q.  Have  you  all  the  stock  books? 

A.  I  don't  know  whether  they  were  burned 
or  not;  I  have  not  seen  them;  1  don't  know 
that  I  ever  saw  the  stock  book  of  the  old  Ver- 
mont Central. 

Q.  There  were  subscribers  in  nearly  everv 
town,  were  there  not?  Tou  stated  the  stock 
was  all  taken? 

A.  Yes  sir. 

Q.  You  stated  that  the  National  Car  Oom- 
fMUiy  supplies  cars  for  this  through  line.  To 
what  extent?    How  many? 

A.  It  was  stated  here,  I  don't  know  myself, 
'  personally;  it  was  stated  8,750. 

Q.  How  many  were  furnished  in  the  first 
place? 

A.  I  think  those  that  were  put  in  experi- 
mentally; I  think  it  was  two  or  three  hundred, 
put  in  by  other  parties  than  the  car  company. 

Q.  Did  the  car  company  at  one  time  get  a 
pretty  large  bunch  of  cars  from  the  Central 
Vermont,  or  whatever  the  name  of  the  concern 
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was  at  that  time,  that  was  operating  the  con- 
cern? 

A.  No  sir;  never  a  car.  They  were  all  pur- 
chased and  made  by  the  Michigan  Car  Com- 
pany; the  entire  equipment  both  early  and 
kte. 

Q.  Were  no  cars  ever  turned  over  to  the 
National  Car  Companv  or  to  somebody  in 
their  behalf  that  had  before  that  time  belonged 
to  the  trustees  or  managers,  or  receivers,  or 
whatever  the  operating  gentlemen  were  called? 

A.  Never  a  car  to  my  knowledge;  I  never 
was  asked  to  turn  one  over,  and  never  knew 
that  there  was. 

Q.  Then  all  the  cars  that  the  National  Car 
Company  have,  or  had,  have  been  obtained  by 
them  directly  of  outside  parties? 

A.  Entirely. 

Q.  And  with  their  own  funds? 

A.  Yes  sir. 

Q.  What  is  the  amount  of  the  capital  stock 
of  the  National  Car  Company? 

A.  I  do  not  know  that  I  can  state  that  I 
have  nothing  to  do  with  it. 

Q.  State  as  near  as  you  can. 

A  I  think  it  is  $2,000,000;  I  don't  know. 

Q.  How  much  do  you  think  it  is,  (Governor? 

A.  I  have  no  knowledge  on  the  subject;  I 
don't  know.  Mv  son  suggests  it  is  $8,000,000; 
I  only  know  so  far. 

Q.  Did  you  ever  hear  the  quantity  of  the 
capital  stock  mentioned? 

A.  I  don't  know  that  I  have  for  years,  and  I 
don't  remember  that  I  ever  did.  I  remem- 
ber the  capital  first  fixed  was  $500,000;  it  has 
been  increased  since,  and  I  have  so  little  in- 
terest in  it  I  don't  know. 

Q.  Did  you  take  any  of  the  increased  stock? 

A.  I  think  I  did. 

Q.  You  paid  in  on  that  stock? 

A.  I  suppose  I  did,  whatever  was  called 
for. 

Q.  But  you  don't  know  how  much. 

A.  No  or;  I  don't  remember  how  much? 

Q.  Did  you  ever  get  any  dividend? 

A.  Yes  sir. 

Q.  How  manv  dividends? 

A.  I  think  1  have  received'  dividends  regu- 
larly on  my  stock. 

Q.  Annually,  or  semi-annually? 

A.  I  think  quarterly. 

Q.  How  much  per  quarter? 

A.  It  is  4  per  cent  per  annum;  it  is  1  per 
quarter;  they  are  paving  now  4  per  cent 

Q.  How  much  did  they  pay  last  year? 

A.  Four  per  cent 

Q.  How  much  before  that? 

A.  Four  per  cent 

Q.  Never  any  more? 

A.  Yes  sir;  when  the  cars  were  new  and 
the  maintenance  light,  I  think  they  paid  as 
high  as  ten  per  cent;  then  it  fell  to  eight;  then 
six,  and  now  it  is  down  to  four. 

Q.  How  many  years  has  it  been  going? 
This  car  company,  I  mean? 

A.  I  think  it  was  organized  in  1871. 

Q.  About  fifteen  years? 

A.  About  that 

Q.  When  was  the  capital  stock  increased? 

A.  That  I  cannot  tell  you;  I  don't  know 
when  it  was;  1  think  the  first  stock,  if  I  re- 
member right,  was  $500,000;  I  knew  more 
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about  it  at  that  time  than  I  have  since;  from 
time  to  time  it  has  been  increased;  I  should 
think  the  last  increase  was  five  or  six  years  ago. 
Then  it  was  carried  up  to  what  it  is  now. 

Q.  Do  I  understand  you  to  say— supposing 
it  to  be  |8,000,000»  now— do  you  say  that  the 
whole  of  that  |8,000,000  has  been  paid  into 
the  car  company  treasury  in  actual  (^ish? 

A.  I  did  not  say  that. 

Q.  What  is  the  truth  about  that? 

A.  The  first  stock,  [  think,  was  issued  at 
fifty  cents  on  the  dollar;  I  state  from  im- 
pei^ect  knowledge;  I  think  the  next  stock  was 
at  seventy-five  cents,  and  after  that  it  was 
railed  at  par. 

Q.  What  is  the  arrangement  in  regard  to 
paying  that  National  Car  Company  for  the 
use  of  the  cars  by  this  line  or  anybody  else  who 
hires  them;  what  is  paid,  and  on  what  basis? 

A.  Three  quarters  of  a  cent  per  mUe  run  of 
the  cars;  that  is  per  car. 

Q.  Without  regard  to  whether  they  are 
loaded  or  empty? 

A.  Yes  sir. 

Q.  Wherever  it  is  going? 

A.  Yes  sir. 

Q.  Now,  in  regard  to  dividing  that  pay- 
ment; how  much  of  that  is  paid  by  the  Lowell 
road?  Is  it  according  to  the  length  of  its  line 
— that  is,  the  car  ser^ce? 

A.  They  pay  according  to  their  milage  as 
every  road  does,  according  to  the  length  of 
miles  in  its  road. 

The  Chaimuui.  Do  you  mean  the  length 
of  the  road,  or  the  distance  that  the  car  runs 
over  that  road? 

A.  The  length  the  car  runs  over  the  road; 
if  it  runs  the  whole  length  it  gets  the  whole 
milage  of  the  road. 

Mr,  Edmnnds,  resuming: 

Q.  So  that  each  one  pays  for  the  car  service 
according  to  the  service  of  the  car;  what  it  has 
done  on  that  road? 

A.  Yes  sir. 

Q.  Who  is  the  president  of  the  National 
Car  Company? 

A.  James  K.  Langdon  of  Montpelier. 

Q.  One  of  the  managing  directors  of  your 
line? 

A.  He  is  a  director  but  has  nothing  to  do 
with  the  management,  other  than  an  ordinary 
director. 

Q.  Now,  about  the  divisions;  is  that  the 
book  of  divisions  in  force  at  the  time  that  it 
bears  date?    (Handing  book  to  witness). 

A.  I  don't  know  whether  it  is  now  in  force; 
it  was  at  that  time    (Marked  Q.) 

Q.  Mr.  Porteous  says  it  was  hi  force  at  that 
time;  is  that  so? 

A.  Yes  sir. 

Q.  I  suppose  you  adopt  his  statement  about 
that  and  about  these  other  papers? 

A.  Yes  sir. 

Mr,  Edmunds*  I  should  like  to  put  this 
in,  that  is  what  we  think  proper  to  go  in,  out 
of  this  batch;  a  lot  of  them  are  immaterial;  I 
wish  to  put  in  this  book  of  divisions. 

Q.  Tell  us  in  respect  to  these  divisions  on 
first  class  freight  that  you  carry  from  Detroit 
or  Chicago,  by  the  way  of  the  all  rail  line  from 
Boston,  over  the  Boston  &,  Lowell,  how  much 
the  share  of  the.  Central  Vermont  is  per  ton. 

A.  I  have  not  the  slightest  knowledge;  I  do 


not  carry  those  details  in  my  deptftment; 
these  divisions  are  made  up  by  the  freight  de- 
partments of  the  various  roa&;  I  don't  know 
that  I  ever  looked  throu^  the  book  in  my 
life;  I  don't  know  that  I  have  ever  seen  any 
more  of  it  than  I  havd  seen  at  this  moment;  I 
know  nothing  of  the  divisions;  it  is  a  matter 
intrusted  to  tiie  freight  agents  of  the  several 
lines  who  represent  their  respective  roads,  and 
agree  upon  divisions. 

Q.  You  don't  know  then  as  a  matter  of  gm- 
era!  fact,  as  the  chief  manager  of  this  road  and 
line,  you  don't  know  what  the  Central  Vermont 
gets  per  ton  per  mile  for  hauling  first  class 
freight  from  St.  Johns  to  White  River  Junc- 
tion, that  comes  from  Detroit,  going  to  Boston? 

A.  I  did  not  say  that. 

Q.  What  do  you  say  to  that? 

A.  I  do  not  know  anything  about  their  di- 
visions, except  in  general  terms.  I  don't  know 
that  I  can  state  those  divisions  now;  our  man- 
ager, when  he  returns  from  a  conference  with 
the  others,  reports  to  me  what  they  have  done, 
and  his  action  is  either  approved  or  disap* 

S roved;  but  I  do  not  charge  my  mind  with  the 
etails  of  all  these  divisions,  so  that  I  can  cany 
them  in  my  head  and  repeat  them;  I  sanction 
or  disapprove  at  the  time,  knowing  what  he 
has  done. 

Q.  I  am  not  asking  about  the  divisions  of  a 
particular  shipment,  but  whether  you  know  ia 
a  general  way  what  the  share  per  ton  is;  sap- 
posing  it  is  seventy-five  cents  a  ton  from  De- 
troit to  Boston,  if  vou  had  a  car  load  of  twenty 
tons,  it  would  be  f  15.00;  now  in  that  case,  sup- 

g>se  it  passes  over  yonr  road  from  Detroit  to 
oston  over  this  fast  freight  line,  and  $15.00 
have  been  earned  for  carrying  that  twenty  tons, 
now.  can  vou  tell  in  a  genem  way  what  share 
of  that  $16.00  the  Central  Vermont  road  is 
entitied  to? 

A.  No  sir;  I  cannot  tell  you  in  that  form 
what  it  is;  we  have  our  percentage  of  the  Chi- 
cago rate;  I  think  we  receive  26  per  cent,  or  87 
per  cent,  that  is,  as  between  us  and  the  Grand 
Trunk  Railway;  from  th0  whole  amount  our 
proportion  for  the  Centnd  Vermont  from  St 
Johns  to  Boston  is  taken  out  by  itself ,  so  far  as 
the  division  of  the  Grand  Trunk  Railway  is 
concerned;  they  receive  theirs,  then  the  divis- 
ion which  is  due  between  St.  Johns  and  Bos- 
ton is  subdivided,  and  the  percentages  of  the 
roads  below  us  are  taken  out,  that  leaves  the 
balance  to  us;  just  what  that  balance  is,  I  do 
not  at  this  moment  recall. 

Q.  Have  you  any  general  idea  as  to  what 
that  balance  would  be? 

A.  I  don't  know  that  I  have.  / 

Q.  You  have  no  idea,  then,  in  the  case  that 
I  have  supposed,  what  would  be  the  general 
proportion  or  part  of  the  $15.00  that  would  fi- 
nally go  to  the  Central  Vermont  as  its  share? 

A.  The  way  bills  are  various^  they   are . 
changing  from  day  to  day. 

Q.  Tell  me  whether  you  know  or  not,  or 
have  any  idea? 

A.  I  have  an  idea,  but  I  haven't  the  knowK 
edge. 

Q.  Well,  won't  you  give  us  the  benefit  of 
your  idea? 

A.  My  general  idea  is  that  we  get  in  di  vtslon 
with  the  roads  below  ub  68  per  cent  to  their 
47  per  cent. 
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Q.  How  maoh  would  that  leare  out  of  the 
$15.00  earned? 

A.  I  cannot  figure  that 

Q.  What  is  the  final  sharer 

A.  I  do  not  know. 

Q.  You  sa^  you  have  a  general  idea? 

A.  I  said  I  had  a  general  idea  of  what  we 
were  oarryins  freight  at  per  ton  per  mile,  but 
to  aggregate  It  and  say  how  many  miles  at  that 
rate  it  would  produce,  I  do  not  do  it;  that  is  a 
matter  of  figuring  that  goes  to  the  aucUtor  and 
the  division  dermi. 

Q.  You  have  a  general  idea  of  what  you 
get  per  ton  per  mile;  how  much  is  that? 

A.  It  Taries  from  three  mills  to  seven  mills 
per  ton  per  mile. 

Q.  On  what  principle  does  it  vary? 

A.  According  to  classification. 

Q.  Take  class  one. 

A.  I  can't  tell  you  what  we  get 

Q.  Take  class  two. 

A.  I  can't  tell  you. 

Q.  Take  class  three. 

A.  I  cannot  carry  all  those  details  in  my  head. 

Q.  Take  class  four,  five,  or  six. 

A.  I  cannot  tell  you. 

Q.  You  cannot  tell  on  the  particular  classes, 
OT  on  any  of  them? 

A.  I  do  not  ffet  those  details;  if  the  rates  go 
down  too  low,  1  figure  it  out,  or  have  it  figured 
out  for  me  and  determine  what  our  proportion 
is,  so  tbiat  I  thus  carry  along  a  general  run  of 
the  business;  but  I  cannot  tell  you  on  any  par- 
ticular ahipment,  or  any  particular  car  Icmui  on 
any  diylsion  what  it  aggregates. 

Q.  ICor  on  the  whole? 

A.  IXo  sir;  the  aggregate  goes  into  the  treas- 
ury; I  cannot  tell  what  we  receive. 

Q.  Tou  cannot  tell  in  general  or  in  particu- 
lar what  is  the  aipount  your  corporation  gets 
out  of  ihii  business? 

A.  I  cannot. 

Q.  Bither  by  proportions  or  any  other  way? 

A.  No  sir. 

Q.  Bv  what  process  do  you  arrive  at  the 
conclusion  you  state  in  vour  answer  that  this 
throofi^  business  is  profitable  to  you? 

A.  %y  the  supervuaion  I  give  to  it,  and  by 
the  general  results. 

Q.  You  say  you  do  not  know  anything 
about  the  general  results? 

A.  Yes  sir;  I  do  know  whether  we  are  car- 
rying at  a  loss  or  at  what  we  regard  as  a  profit 

Q.  If  you  do  not  know  how  much  you  get 
for  it,  for  what  you  are  doing,  how  can  you  tdl? 

A.  I  know  what  we  get  per  ton  per  mile. 

Q.  You  are  getting  from  how  much  to  how 
madh? 

A.  Sometimes  we  carrv  at  a  loss;  when  we 
get  into  a  big  fight  and  the  other  roads  cut  the 
rates,  we  are  sometimes  down  to  two  mills. 

Q.  On  the  rates  as  they  now  stand? 

A.  I  don't  know;  I  cannot  give  you  the  in- 
formation. 

Q.  On  the  rates  as  they  stood  last  year? 

A.  I  cannot  tell  vou. 

Q.  Or  the  year  before,  when  Lucas*  state- 
ment was  made  up? 

A.  I  cannot  tell  you;  I  examined  his  state- 
ment, and  I  was  satisfied  from  his  reports  that 
liis  statement  was  correct 

Q.  What  officer  of  your  company,  if  there 
happens  to  be  such  a  man,  canteU  theCommis- 
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siom  what  is  the  share  the  Central  Vermont 
actuaUv  gets  out  of  anv  shipments? 

A.  Our  division  clerks;  they  will  tell  vou  at 
any  time;  Mr.  Leard  is  our  division  clerk. 

Q.  Where  is  he? 

A.  He  is  at  St  Albans. 

Q.  Is  there  anybody  here? 

A.  No  sir. 

Q.  Is  Mr.  Chittenden  here? 

A.  He  ii  here.  I  do  not  know  whether  ho 
kno'v^s  or  not;  he  can  answer  for  that,  but  he 
has  nothing  to  do  with  the  through  freight. 

Q.  Who  is  the  manager  of  the  lake  steamers  ? 

A.  Mr.  Frank  Owen. 

Q.  Who  employs  Mr.  Frank  Owen? 

A.  The  Ogdensburgh  &  Lake  Champlain 
Railroad. 

Q.  Who  are  the  Ogdensbureh  &  Lake  Cham- 
plain  Railroad  for  all  practical  purposes  at 
present? 

A.  It  is  under  a  lease  to  the  Central  Ver- 
mont, although  its  accounts  i^  kept  separate 
from  ours. 

Q.  Who  are  the  directors  of  the  Ogdens- 
burgh Road,  or  its  president? 

A.  Mr.  William  «F.  Averill,  of  Ogdensburgh, 
is  the  president 

Q.  State  whether  the  Central  Vermont, 
through  its  own  agents  and  employees,  man- 
age that  steamboat  line.  You  said  the  Og- 
densburgh Railroad;  do  you  mean  to  stick  U> 
that,  or  is  it  not  under  your  control? 

A.  It  is  under  our  control,  of  course. 

Q.  Don't  you  employ  him  and  pay  him? 

A.  We  employ  him  and  pay  him.  He  takes 
his  directions  from  us  because  it  is  in  the  gen- 
eral supervision  of  the  Ogdensburgh  Road. 

Q.  The  Ogdensburgh  Road  has  nothing  to 
do  with  him  then,  except  to  appcnnt  him. 
Now,  then,  what  share  does  the  lake  steam- 
boat line  get  out  of  freight  from  Detroit  to 
Boston  by  way  of  your  Ogdensburgh  line? 

A.  If  I  rememl>er  correctlv,  on  Lake  Erie 
ports  they  get  40  per  cent,  and  Lake  Michigan 
50  per  cent 

Q.  Of  the  gross  receipts? 

A.  Yes  sir;  then  there  is  something  allowed 
for  commissions  and  dockage  besides  that 

Q.  What  share  does  the  Ogdensburgh  Rail- 
road ffet? 

A  I  cannot  say;  I  never  saw  it  divided. 

Q.  All  that  comes  into  your  treasury? 

A.  Yes. 

Q.  Does  this  report  of  Lucas,  made  under 
your  direction,  of  the  divisions  of  the  traffic  on 
your  road;  does  that  show  how  much  of  the 
gains  and  profits  is  contributed  by  the  Ogdens- 
burgh Road  water  line? 

A  I  don't  remember  whether  he  put  in  the 
through  freight  derived  from  the  water  and 
rail  line  and  the  all  rail  separately,  or  whether 
it  is  altogether  as  through  freight 

Q.  Can  you  tell  what  the  proportion  is  by 
taking  the  figures  of  the  whole? 

A  1  do  not  think  I  can. 

Q.  Have  you  any  general  idea? 

A  I  do  not  think  I  have;  I  do  not  think  I 
ever  looked  it  up  to  see  what  the  general  pro- 
portion is. 

Q.  What  I  want  is  the  inroportion  you  get  on 
this  lake  and  rail  traffic  for  the  service  done 
between  Ogdensburgh  and  White  River  Junc- 
tion. 


552 


Intsbstatb  Cohmbbob  Kbpobts—Thb  CoMHneiOK. 


8iP., 


A.  I  don't  think  I  can  tell  you. 

Q.  You  say  you  have  a  general  idea  what 
proportion  the  lower  roads  get? 

A.  No  sir ;  I  do  not;  all  that  information  can 
begot. 

Mr,  Edmunds.  I  have  asked  those  ques- 
tions, if  Your  Honors  please,  because  this  di- 
vision list  of  the  National  Despatch  Line  does 
not  cover  this  course  by  the  lakes,  and  I  was 
in  hopes  the  manager  of  the  line  might  give 
us  some  general  idea  how  much  could  be  got 
out  of  it.    My  hopes  are  disappointed  I 

Q.  Can  you  tell  how  much  the  rate  for  a  car 
load  of  butter  is  from  St.  Albans  to  Boston? 

A.  Fiftv-five  dollars;  five  and  a  half  mills 
per  pound. 

Q.  That  is  what  the  shipper  has  to  pay  with- 
out rebate  or  drawback? 

A.  Yes  sir. 

Q.  Square  business  transaction? 

A.  Yes  sir. 

Q.  Can  you  tell  me  how  much  of  that  $65 
your  concern  gets  for  carrying  that  car  load 
of  butter  from  St  Albans  to  White  River 
Junction? 

A.  One  hundred  and  twenty  one  hundred 
forty-fourths  of  the  milage,  —that  is,  after  de- 
ducting the  car  service  and  terminal  charges, 
it  is  then  divided  pro  rata. 

Q.  Do  you  get  120-144ths  of  the  $55,  or  does 
something  come  out  of  it? 

A.  First  deduct  car  service,  then  the  termi- 
nal charges,  and  the  balance  is  divided  ac- 
cording to  milage. 

Mr,  Strout.  I  think  you  are  in  error. 
Governor,  on  the  figures  of  division.  You 
say  120-144ths;  is  that  correct? 

A.  I  thank  you  for  calling  my  attention  to 
the  error.  The  division  is  120  and  144,  mak- 
ing 264  miles,  of  which  we  set  120-264ths. 

Q.  It  does  not  make  any  difference  whether 
you  get  car  service  or  not,  if  each  road  pays 
its  own  car  service? 

A.  That  is  simply  made  up  in  a  different 
way.    The  result  would  be  the  same. 

Q.  How  much  do  you  deduct  for  terminal 
charges  on  a  car  load  of  butter? 

A.  Thirty  cents  for  the  Boston  terminus, 
and  twenty  cents  for  the  Central  Vermont  ter- 
minus, per  ton. 

Q.  And  the  $55  per  car,  that  would  be  per 
car  of  ten  tons,  I  suppose? 

A.  It  would  be  more  than  $55  per  car.  The 
rate  is  fifty-five  cents.  That  gives  more  than 
$55  for  the  car  load.  That  is  $1.10  per  ton, 
which  would  give  $110  per  car  load.  Taking 
out  the  $8  there  would  be  $52  to  divide,  after 
taking  out  the  car  service. 

Q.  And  that  comes  to  the  same  thing  be- 
cause each  road  pays  its  own  car  service? 

A.  Yes  dr. 

Q.  You  get  your  proportion  of  that  amount? 

A.  Yes  sir. 

Q.  That  is  true  for  first  chiss  freight? 

A.  Yes  sir. 

Q.  Is  the  division  the  same  in  respect  to  the 
second  and  third  and  fourth  and  fifth  class? 

A.  Yes  sir. 

Q.  Now  can  you  tell  us  somewhere  near 
what  you  think  you  would  get  for  hauling  a 
car  load  of  butter  from  Chicago  that  goes  down 
the  same  day? 


A.  It  is  seventy-five  cents  per  hundred 
pounds. 

().  And  you  get  your  proportion  out  of  that 
going  all  rail,  as  stated  In  that  bookf 

A.  Yes  sir. 

Q.  Would  not  the  result  of  that  he,  to  make 
it  short,  that  you  get  a  good  many  dollars  more 
for  hauling  a  car  of  butter  from  St  Albana, 
made  in  your  own  neighborhood,  to  White 
River  Junction,  than  you  do  for  hauliDg  the 
car  from  the  West? 

A.  Not  according  to  my  calculation,  it  doee 
not.  It  is  a  question  of  figures.  If  you  mean 
what  your  question  asks,  my  answer  is  cor- 
rect. When  the  local  is  brought  into  the  con- 
dition of  the  through  freight,  according  to  my 
calculation  we  do  not  get  so  much.  Without 
deducting  any  expenses  incident  to  the  busi- 
ness, if  you  mean  simply  for  the  transporta- 
tion, we  do  get  more  from  St  Albans  to  Bos- 
ton than  our  proportion  of  the  through  rate, 
—that  is,  without  deducting  any  expenses  in* 
cident  to  the  haul. 

Q.  I  want  to  know,  without  making  any 
reference  to  incidental  charges  for  anythii^ 
else,  but  take  the  butter  as  it  is  after  it  is  put 
into  the  car  at  St  Albans.  Now,  how  much 
more  does  the  shipper  of  that  butter  have  to 
pay  you  for  hauling  it  to  White  River  Junc- 
tion than  is  paid  to  you  for  canning  a  carload 
of  butter  from  St  Albans  over  the  same  line 
to  White  River  Junction  that  came  from  Mont- 
real? 

A.  I  can't  teU  you  how  much  more  it  ia,  but 
it  is  more. 

Q.  Does  he  not  pay  as  much  as  $10  a  car 
more? 

A.  You  can  compute  it  as  well  as  I  can. 

Q.  I  think  Mr.  Mellen  stated  the  proportion 
they  get  for  carrying  a  car  from  Boston  to 
White  River  Junction  that  was  going  to  Mont- 
pelier  for  instance? 

A.  I  did  not  understand  his  testimony;  I 
was  engaged  at  the  time  with  something 
else. 

Q.  We  won't  take  up  the  time  about  that, 
then.  Have  you  ever  made  any  calculationf 
or  estimates  as  to  the  cost  of  carrying  a  ton 
of  first  class  freight,  or  any  other  kind  of 
freight  per  mile  on  your  road? 

A.  I  have  tried  to  figure  it  a  great  many 
times;  there  are  a  great  many  elements  enter- 
ing into  it  which  make  it  difficult  to  get  at 

Q.  If  you  have  ever  come  to  any  conclusioat 
state  it,  shortly. 

A.  My  own  impression  differs  from  those 
of  some  of  the  subordinate  departments  in  the 
road;  they  figure  it  higher  than  I  do;  it  will 
vary  from  three  to  five  mills  per  ton  per  mOa 
If  you  mean  to  apply  your  question  to  local 
freight,  it  costs  us  more  than  that;  it  costs  us 
more  to  haul  the  local  freight  per  ton  per  teS^ 
than  it  does  freight  from  Chicago. 

Q.  You  say  you  think  the  cost  is  from  thrae 
to  five  mills  per  ton  per  mile;  do  you  mean 
that  three  is  me  cost  lor  through  freight^  and 
five  the  cost  for  local,  or  what  do  you  mean! 

A.  No  sir;  I  mean  that  it  varies,  acoordiag 
to  the  speed  of  hauling  among  other  ihingt 
that  is  one  element  of  variance. 

Q.  Is  not  that  the  principal  elementf 

A.  It  is  a  large  element 
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Q.  Would  it  not  be  75  per  cent  of  the  total 
elements? 

A.  No  sir:  I  hardly  think  it  would  be  as 
much  as  that? 

Q.  It  would  be  more  than  half? 
A.  Yes  sir;  I  think  so. 
Q.  I  think  you  hate  stated  that  this  Nation- 
4il  Fast  Freight  Line  makes,  or  is  expected  to 
make,  about  eiehteen  or  twenty  miles  per  hour, 
in  answer  to  1&.  Fifield,  if  I  correctly  under- 
4itood  you? 

A.  Yes  sir;  the  fast  train. 
Q.  And  that  the  average  rate  made  by  the 
ordinary  freight,  local  freight  trains,  was  eight 
to  ten  miles  per  hour? 

A.  Ordinary  freight  is  from  eight  to  ten 
miles  per  hour. 

Q.  Tell  the  Commission  how  much  more  the 
-cost  is  to  haul  a  freight  train  of  twenty  cars, 
which  you  say  is  the  average  at  twenty  miles 
per  hour,  than  it  is  at  ten  miles  an  hour,  tak- 
loe  in  all  the  elements? 

A.  I  do  not  know  that  anybody  has  been 
Jtble  to  ever  solve  that  matter. 
Q.  Have  you  ever  tried? 
A.  Yes;  but  with  very  little  success.  The 
element  of  speed  is  very  difficult  to  ascertain; 
it  is  a  factor  in  the  case,  but  I  don't  know  that 
anybody  has  succeeded  in  finding  out;  that  it 
•does  cost  more,  we  all  know,  but  how  much 
more  I  never  have  found  anybody  who  can 
tell. 

Q.  Did  you  ever  find  a  man  who  could 
^ess? 

A.  No  sir;   I   don't  know  anybody  that 
guesses  at  those  things. 
Q.  Did  vou  ever  try  to  guess? 
A.  No  sir. 

Q.  So  that  you  mean  to  tell  the  Commiasion 
that  you  have  no  idea? 
A.  N'o  accurate  idea. 

Q.  Well,  an  approximate  or  general  idea? 

A.  No  sir;  I  have  never  redu^  it  to  that; 

I  know  it  costs  a  great  deal  more  to  run  a  train 

sixty  miles  an  hour,  than  it  does  to  run  it 

twenty. 

Q.  la  it  not  true  that  it  costs  a  good  deal 
more  to  run  a  train  at  twenty  miles  an  hour 
than  to  run  it  ten? 

A.  Not  in  the  same  proportion  at  all;  and  it 
la  a  querv  what  minimum  rate  of  speed  will 
make  a  minimum  rate  of  cost. 

Q.  Then  why  don't  you  run  all  your  trains 
mt  twenty  miles  an  hour  and  help  vour  custo- 
mers set  their  goods  to  market  rapidly? 

A.  It  is  not  needed,  and  there  is  an  addition- 
al cost  in  running  at  eighteen  miles  an  hour, 
OYer  eight;  but  whether  it  would  cost  more  to 
run  at  five  than  it  would  at  eight  miles  per 
hour  I  am  not  prepared  to  say. 

Q.  Have  you  any  tables  or  knowledge  in 
^our  possession  which  will  show  the  gross 
earnings  of  the  Central  Vermont  Road  per  year 
for  the  last  five  years,  in  the  State  of  Vermont, 
leaving  out  the  Ogdensburgh,  and  the  Rutland 
roads ;  the  gross  earnings  of  the  Central  prop- 
er? 

A.  They  will  run  from  91,500,000  to  $2,000,- 
000,  $100,000  or  $200,000  per  year. 

Q.  What  has  been  the  gross  earnings  of  the 
Central  Vermont  and  Rutland  Railroad  and 
the  Ogdensburgh,  that  you  manage,  and  the 
Vermont  &  Canada  Junction,  all  put  together? 
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A.  They  have  not  been  put  together,  and  I 
do  not  know. 

Q.  What  has  been  the  gross  earnings  of  the 
Rutland? 

A.  We  have  the  Rutland  and  Central  to- 

f  ether,  the  others  have  not  been  aggregated, 
'he  Rutland  will  earn  from  $500,000  to  $600,- 
000. 

Q.  Can  you  tell  about  the  Ogdensburgh? 

A.  That  will  earn,  since  we  have  had  it, 
from  $600,000  to  $700,000. 

Q.  The  ffross  earnings  have  been  increasing 
on  the  Ogdensburgh? 

A.  Yes  sir. 

Q.  And  on  the  Central? 

A.  Yes  sir;  this  year. 

Q.  Gradually  from  year  to  year? 

A.  No  sir;  sometimes  they  fall  behind  and 
sometimes  go  ahead;  there  is  no  gradual  in- 
crease; they  do  not  go  above  the  maximum, 
except  this  year  which  is  an  exceptional  year; 
I  have  given  you  the  highest  and  lowest  sums, 
between  which  they  will  vary,  sometimes 
$1,600,000,  or  it  will  drop  as  low  as  $1,500,000. 

Q.  You  have  seen  no  symptons  of  a  fall  this 
year? 

A.  No  sir;  it  has  been  a  good  year  this  year. 

Q.  What  is  the  distance  from  St.  Albans  to 
Rouse's  Point? 

A.  Twenty-four  miles. 

Mr.  Edmunds.  I  want  to  put  in  evidence 
this  statement  that  we  have  had  made  up.  A 
comparison  of  charges  per  mile  on  other 
roads.    (Market!  **R"and  filed  with  the  clerk.) 

By  Mr,  Filleld: 

Q.  You  stated  the  rate  for  butter  from  St. 
Albans  to  Boston  was  fifty-five  cents? 

A.  Yes  sir. 

Q.  And  from  Chicago  to  Boston,  seventy 
five  cents? 

A.  Yes  sir. 

Q.  I  suppose  they  don't  raise  any  butter  on 
the  streets  of  Chicago? 

A.  I  never  saw  any. 

Q.  It  is  raised  in  Iowa,  Wisconsin,  etc.  ? 

A.  Yes  sir. 

O.  What  does  it  cost  to  get  that  butter  into 
Chicago;  what  are  the  Joint  rates  from  Iowa 
points  to  Boston? 

A.  I  can't  tell  you;  I  don't  know. 

Q.  What  is  the  rate  from  Iowa  points  to 
Chicago? 

A.  I  can  onlv  tell  from  statements  made  up 
bv  the  clerks;  it  is  $170  to  $180  per  car,  prob- 
ably that  covers  the  remotestpofnts  in  Iowa; 
what  it  is  from  Illinois,  or  Wisconsin  points. 

Oommissioner  Schoonmaker.  In  your 
answer  to  one  of  the  Senator's  questions,  you 
said  it  was  $1.10  per  ton;  you  made  an  error 
in  vour  figuring,  I  think? 

A.  Yes.  $11.00  per  ton,  I  meant;  that 
would  be  $110.00  for  the  carload  from  St.  Al- 
bans to  Boston. 

L«  J.  SemjfgemiDtp  called  on  behalf  of  the 
defendants;  sworn,  testified  as  follows: 

Direct  examination  by  Mr,  Strout: 

Q.  You  are  the  eeneral  trafllc  manager  of 
the  Grand  Trunk  Hidlway? 

A.  Yes  sir. 

Q.  For  how  many  years  have  you  been  so? 

A.  Since  1874. 

Q.  State  to  the  Commission  vour  knowledge 
in  relation  to  this  matter  of  diflerentialB,  and 
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what  effect  it  would  have  upon  the  through 
traffic  by  the  way  of  this  line,  if  it  were  taken 
off;  state  it  briefly. 

The  Chairman*  If  no  differentials  were 
allowed  ? 

Mr.  Stront.    Tes  sir. 

A.  It  so  happens  that  when  I  arrived  in 
this  country  from  England,  in  1874,  that  the 
question  was  under  discussion  between  the 
then  managers  of  the  Grand  Trunk  Railway, 
the  New  York  Central,  the  Boston  &  Albany 
and  other  parties  in  interest;  and  it  was  argued 
and  conceded  that  it  would  not  be  possible  for 
the  Central  Vermont  &  Grand  Trunk  system, 
to  participate  in  the  through  traffic  unless  a 
differential  were  allowed  in  both  directions. 

Q.  For  what  reason  was  the  differential  al- 
lowed? 

A.  The  reasons  are  numerous;  but  in  the 
first  place  we  have  certain  customs  difficulties 
to  attend  to;  they  are  not  of  a  very  serious 
character,  but  are  sufficiently  so  to  throw  some 
impediments  in  the  way  of  through  business. 
The  next  reason,  and  the  most  serious  reason 
is  the  distance  between  the  points  of  origin, 
and  the  destination  of  the  traffic  by  compari- 
son with  the  other  routes.  Now,  the  distance 
for  instance  from  Chicago  to  Boston  is  by  this 
route  1150,  as  against  1000,  I  think  by  the  more 
direct  route,  a  difference  of  150  miles  against 
our  route  which  is  a  serious  difficulty.  An- 
other reason  is  that  in  the  winter  season  we  have 
a  great  deal  of  interruption  from  snow  storms; 
we  have  almost  a  continuous  winter  from  the 
month  of  November  frequently  into  May, 
sometimes  terminating  in  April,  always  lasting 
to  about  March;  it  has  been  my  constant  ex 
perience  during  that  period,  at  such  time,  to 
see  trains  embedded  in  snow  to  such  an  extent 
as  to  necessitate  the  employment  of  manual 
labor  to  clear  them  and  get  the  wheels  in  mo 
tion;  often  I  have  seen  two  engines  struggling 
to  release  a  few  cars  from  a  siding;  often  after 
a  snow  storm  the  difficulties  are  so  great  that 
nothing  but  the  employment  of  a  large  force 
of  manual  labor  will  relieve  the  cars;  in  that 
period  we  get  very  mfich  demoralized,  and  it 
Is  one  of  the  most  serious  difficulties  that  we 
have  to  contend  with. 

Q.  Does  not  the  Grand  Trunk  Railway  run 
through  a  sparsely  settled  country  from  Mont- 
real almost  to  Sarnia? 

A.  Yes;  more  or  less;  of  course  there  are 
some  large  cities  on  the  route,  Toronto,  Kings- 
ton, etc.  I  think  we  go  through  as  much  of 
the  populous  portion  of  Canada  as  there  is  in 
Ontario,  but  it  is  to  some  extent  comparatively 
spares.  During  the  time  I  have  been  con- 
nected vHth  the  Grand  Trunk  Railway,  it  has 
been  my  duty,  as  vice  president  of  the  Chi 
cago  &  Grand  Trunk  Railway,  as  well  as  traf- 
fic manager  of  the  Grand  Trunk  Railway,  to 
represent  our  interests  at  the  Trunk  Line  meet- 
ings in  New  York,  and  also  at  the  Central 
Traffic  Association  at  Chicago,  which  has 
somethiug  to  do  in  the  originating  of  the  busi- 
ness. During  the  whole  of  that  period  it  has 
always  been  assumed  to  be  necessary  that  this 
route  should  have  a  differential  to  enable  it  to 
procure  some  portion  of  the  8tates-to-8tates 
traffic;  of  course  we  are  desirous,  if  it  were 
practicable,  to  do  without  the  differential;  but 
it  is  a  necessity  of  the  situation  which  has 


been  recognized,  not  only  in  the  case  of  the 
Grand  Trunk  <&  Central  Vermont,  bnt  in  con- 
nection, and  for  other  reasons,  with  the  Penn- 
sylvania Railroad,  and  the  Baltimore  &  Ohio, 
with  which  gentlemen  of  the  Commission  are 
familiar.  The  principle  is  a  recognized  princi- 
ple, and  it  has  always  been  conceded,  and  for 
the  reasons  I  have  stated.  The  Grand  Trunk 
system  is  entitled  to,  and  ought  to  receive  tlie 
differential. 

Q.  Was  it  so  considered  at  the  last  meeting 
in  New  York,  In  March  last? 

A.  I  was  present  at  that  meeting,  on  the  sec- 
ond, third  and  fourth  of  March;  it  then  be- 
came necessary  to  readjust  our  rates,  so  as  to 
make  them  consistent  with  the  Interstate  Com- 
merce Law;  there  was  a  great  difficult  in 
knowing  what  it  really  meant,  but  we  haa  this 
meeting  to  do  the  best  we  could.  In  the  course 
of  the  inquiry  the  question  of  differentials 
arose  and  was  taken  into  serious  consideration; 
it  was  then  and  there  conceded  that  this  route 
should  retain  the  differentials. 

Q.  State  to  the  Commission  whether  or  not 
the  gentlemen  present  at  that  meeting  agreed 
to  and  consented  that  this  northern  line  should 
continue  the  differentials? 

A.  A  report  was  presented  that  appears  on 
the  minutes  of  the  proceedings,  and  was  in 
my  hands  yesterday;  I  have  not  it  with  me 
now;  that  report  stated  that  the  differenUals 
should  be  continued  to  the  Central  Vermont, 
based  upon  eieht  cents  for  first  class  differen- 
tial;  we  had  alwavs  been  conceded  ten  cents; 
that  report  was  adopted;  that  was  eight  cents 
differential  to  Chicago. 

Q.  Did  the  Boston  &  Albany  Railroad  rep- 
resentatives object  to.  Uiat? 

A.  No  sir;  and  Mr.  Mills  was  present 

(J.  Will  you  state  to  the  Commission,  in 
brief,  what  the  effect  will  be  and  what  it  has 
been  to  your  knowledge,  if  the  differential  Is 
not  allowed? 

A.  My  knowledge  is  that  we  had  at  one 
time  a  division  of  traffic  or  a  pooling  arrange- 
ment under  which  we  were  to  have  21  per 
cent  of  the  business;  it  was  subsequently  re- 
duced to  16  per  cent  when  the  btisinees  was  in- 
creased by  the  admission  of  other  companies 
from  Boston  to  the  West. 

By  Gomm%9»ioner  Walker: 

Q.  That  was  the  east  bound  percentage 
agreed  upon? 

A.  Yes  sir;  in  connection  with  the  Chicago 
&  Grand  Trunk  Railway,  and  also  in  connec- 
tion with  the  trunk  lines. 

Mr.  Stront,  resuming: 

Q.  Go  on  and  state  what  was  done. 

A.  Under  the  pooling  arrangement  we  ran 
ahead. 

Q.  How  much? 

A.  In  excess  to  the  extent  of  17,000  tons; 
that  was  subsequently,  in  1883. 

By  the  Chairman: 

Q.  When  you  say  you  ran  ahead,  do  yon 
mean  that  you  carried  more  than  your  propor- 
tion? 

A.  We  over  carried. 

Q.  At  that  time  did  you  have  the  differen- 
tial also? 

A.  Yes  sir;  the  reason  that  we  retained  the 
differential  was  that  we  objected  to  being  paid 
in  money  or  any  other  way  than  by  actual  car* 


1887. 


BoflTON  &  A.  R.  R  Co.  V.  Boston  &  L.  R.  R.  Co. 


655 


Tiage  of  freight,  and  the  tonnage  was  kept  up; 
we  feared  we  should  lose  our  connection  if  we 
-did  not  do  that,  and  in  order  to  keep  up  the 
tonnage  it  was  necessary  that  we  should  retain 
the  differential. 

Mr.  Edaaunds.  That  is,  you  would  rather 
•do  the  work  than  receive  the  profit  out  of  it? 

A.  Yes  sir. 

Q.  What  was  the  reason  you  gave? 

A.  The  reason  was  that  we  should  lose  our 
connection  if  we  did  not  do  the  work,  so  that 
when  the  pooling  arrangement  terminated, 
havine  lost  our  connection,  we  should  have  to 
begin  life  all  over  again. 

Q.  Like  a  shut  up  factory,  or  anything  of 
that  sort? 

A.    Yes. 

Mr.  Stront.  Now,  go  on  with  your  state- 
ment about  this  matter? 

A.  We  carried  an  excess  of  17,000  tons.  Mr. 
Fink  then  communicated  with  me  on  the  sub- 
ject; I  was  always  in  favor,  and  recommended 
the  plan  that  where  companies  ran  in  excess 
that  way  they  should  increase  their  rates  in 
order  that  the  traffic  should  go  by  the  other 
lines,  as  conmierce  will  always  seek  the  most 
economical  routes;  we  therefore  raised  our 
rates.  The  surplus  very  soon  disappeared,the 
triifflc  went  by  other  lines,  and  we  began  to  be 
in  deficit;  we  were  eventually  in  deficit  to  the 
extent  of  17,000  tons,  which  we  did  not  recover. 
That  is,  we  made  up  our  deficit,  or  made  up 
to  the  other  lines  what  we  had  taken  in  excess, 
and  ran  to  the  bad  17,000  tons. 

Q.  How  much  did  you  add  to  your  rate? 

A.  I  think  we  went  up  to  the  full  rates.  We 
were  desirous  of  trying  the  principle,  and  that 
was  the  result 

A.  When  you  found  you  had  lost  17,000 
tons,  did  you  try  to  get  any  pay  for  that? 

A.  Yes  sir. 

Q.  Did  you  succeed? 

A.  That  is  a  matter  of  history. 

Q.  Did  you  restore  your  differentials? 

A.  Yes  sir. 

Q.  Having  stated  that  as  a  matter  of  fact, 
what  would  be  the  effect  of  taking  off  the  dif- 
ferential or  raising  your  through  rate  so  that 
it  is  the  same  as  these  other  lines? 

A.  We  should  cease  to  be  competitors,  we 
ahould  lose  the  business;  we  could  not  carry. 

Q.  Have  you  any  doubt  about  that? 

A.  Not  the  slightest.  In  the  east  bound  the 
-Biitae  thing  has  happened  to  us.  Mr.  Swift 
had  a  large  traffic  of  dressed  beef  over  the 
-Ot-and  Trunk  Route,  but  he  will  not  ship  by  us 
now,  and  hacj  taken  his  carsaway. 

Q.  Why  not? 

A.  Because  of  the  length  of  the  route,  and 
the  climatic  difficulties,  the  trouble  in  getting 
tbrouffh  so  that  he  preferred  the  other  route. 

Q.  The  route  is  against  you  to  the  amount 
of  those  differentials? 

A.  Yes  sir.  He  says  he  prefers  four  days  to 
«ix  in  the  line. 

By  the  ChairmaA: 

Q.  What  was  the  differential  you  stated  you 
ehould  receive? 

A.  On  the  basis  of  10  per  cent;  we  have 
never  yielded  that  since  we  began  to  do  it;  we 
cannot  do  it  for  less;  if  we  can  we  wilL 

By  Mr.  Edmunds: 

Il9TXB  8. 


Q.  Explain  what  is  meant  by  these  arbi- 
traries — I  believe  Mr.  Porteous  or  somebody 
said  something  about  "arbitraries"? 

A.  An  arbitrary  is  a  charge  that  has  to  be 
paid  whether  we  will  or  not.  It  is  a  fixe  I 
charge.  If  I  charge  so  much  from  A.  to  B. 
that  IS  an  arbitrary  which  must  be  paid  to  me. 

Q.  In  respect  to  which  there  would  be  no 
division  or  participation  so  far  as  you  were 
concerned? 

A.  Yes  sir. 

Q.  It  was  stated  that  your  road  was  called 
longer  or  shorter  than  it  really  was;  how  is 
that? 

A.  Yes  sir;  we  do  not  pro  rate  on  actual  mil- 
age; our  road  is  estimated  to  be  shorter  than 
it  is  I  think  by  thirty -five  miles;  that  is  to  say 
we  are  supposed  to  calculate  our  percentages 
on  the  short  line  division. 

Q.  Then  in  dividing,  you  calculate  your 
percentages  on  thirty-five  miles  less  than  the 
real  distance? 

A.  Yes  sir. 

Q.  Who  pays  the  car  service  on  that  thirty- 
five  miles  that  does  not  go  into  the  percentage? 

A.  The  Grand  Trunk  Railway. 

Q.  So  that  that  part  of  the  car  service  makes 
no  difference  in  the  line? 

A.  No  sir;  we  pay  f  of  a  cent  per  mile. 
Our  line  allows  the  difference  in  the  milage 
between  St.  Johns  and  Prescott,  and  the  d&- 
tance  to  Ogdensburgh. 

Q.  You  pay  on  actual  milage  and  divide  on 
thirty-five  miles  less? 

A.  Yes  sir. 

By  Mr.  Hoar: 

Q.  Does  your  Itne  carry  a  fair  share  of  the 
east  bound  traffic  from  western  points  to  Bos- 
ton? 

A.  No  sir;  it  does  not  now. 

Q.  Has  it  ever? 

A.  Yes;  I  think  a  fair  share. 

Q.  When  did  you  cease  to? 

A.  It  has  ceased  recently. 

Q.  State  what  you  mean  by  recently? 

A.  This  year. 

Q.  Since  when? 

A.  Since  about  the  month  of  February  or 
March. 

Q.  Is  there  any  differential  between  you  and 
the  other  lines  on  east  bound  traffic? 

A.  Not  at  present. 

Q.  How  long  ago  was  it  that  there  was  a 
differential? 

A.  It  was  before  my  time;  it  was  agreed  to 
originally,  but  not  in  force. 

Q.  Has  there  been  any  differential  in  force 
on  the  east  bound  traffic,  on  the  lines  from  the 
West  to  the  sea  board,  since  you  were  there? 

A.  Practically  not. 

Q.  So  that  you  carry  traffic  from  the  West 
over  these  very  lines  from  the  West  to  Boston, 
and  have,  without  any  differential,  during  that 
time? 

A.  Yes  sir. 

Q.  And  until  February  of  this  year  you  had 
a  fair  share  of  the  business? 

A.  During  that  time  I  don't  think  there  has 
been  any. 

Q.  You  have  had  a  fair  share  of  the  businen, 
I  say? 

A.  We  have  secured  it. 

Q.  Does  not  a  large  portion   of  the  east 
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bound  business  require  good  time  in  transpor- 
tation? 

A.  Yes  sir. 

Q.  At  tlie  time  you  established  the  differen- 
tial on  west  bound  business  there  were  only 
four  classes  of  freight? 

A.  Tes;  when  it  was  agreed  to  have  differ- 
entials. 

Q.  Was  it  not  a  part  of  that  ageeement  that 
if  there  should  be  any  fifth,  or  additional 
classes  of  freight,  that  the  differential  should  be 
two  cents  on  those  additional  classes? 

A.  Mr.  Mills  stated  so,  and  I  take  it  it  was 
so:  I  don't  know  to  the  contrary. 

Q.  As  a  matter  of  fact  you  hare  assumed  to 
take  three  cents  on  your  present  differentials, 
or  four,  and  three? 

A.  Yes,  I  believe  so. 

Q.  Do  you  know  that  that  differential  wasever 
a  sublect  of  agreement  between  your  road  and 
the  other  lines,  that  is  the  fifth  and  sixth  classes, 
the  differential  of  four  and  three  cents? 

A.  My  recollection  is  that  they  were  the  sub- 
ject of  a  recommendation  on  the  part  of  Mr. 
Fink. 

Q.  How  long  ago? 

A.  The  last  three  or  four  years;  Mr.  Fink 
commenced  In  1879  or  1880.  seven  years  ago; 
it  is  Intervening  between  that  Ume  and  wis 
period. 

Q.  Do  you  say  that  you  know  it  was  estab- 
lished by  him  as  four  and  three  cents? 

A  That  is  to  the  best  of  my  belief;  he  is  a 
consenting  party  to  the  differentials  on  behalf 
of  the  other  lines. 

Q.  Of  four  and  three  cents  per  100  on  those 
classes? 

A.  Yes  shr;  that  is  my  belief. 

Q.  What  time  was  that  done? 

A.  I  cannot  say;  it  must  have  been  about 
1884;  it  is  spread  over  the  time  between  1880 
and  the  present  time. 

Q.  State  to  the  Commission  what  the  differ- 
ence is  In  the  carriage  over  these  particular 
lines  of  railroad  between  the  east  bound  and 
the  west  bound  trafi^c.  that  is,  in  the  service 
that  is  rendered  by  the  railroads,  between  the 
east  bound  and  the  west  bound  traffic,  in  one 
of  which  you  have  the  differential,  and  in  the 
other  not.  Now,  what  do  you  say  is  the  dis- 
tinction? 

A.  It  has  reference  to  the  class  of  business. 
Does  your  question  refer  to  the  actual,  physical 
haulage? 

Q.  This  question  refers  to  the  service  ren- 
dered only? 

A.  The  gradients  are  varying  in  both  direc- 
tiona 

Q.  In  which  dbection? 

A.  There  is  much  of  a  muchness  about  that ; 
of  course  the  haulaee  would  be  about  the  same; 
I  don't  know  that  there  is  any  ffreat  difference. 

Q.  You  do  not  know  that  there  is  any  dif- 
ference in  the  service  rendered  between  the 
east  and  west  bound  haul? 

A.  I  know  nothing  about  the  line  south  of 
St.  Johns;  there  is  one  thing  of  a  physical 
character  affecting  the  question:  there  are  a 
good  many  emp^cars  go  West,  and  few  going 
East;  that  would  alter  the  haulage  and  cause 
the  charges  to  vary. 

Q.  I  suppose  the  hauling  of  empty  cars  is  a 
thing  common  to  all  railroads? 


A.  West  bound. 

Q.  You  do  not  haul  any  more.  In  propor- 
tion, than  your  competitors,  do  you? 

A.  It  hinges  upon  the  traffic;  Mr.  Fhik  ssid 
to  me  the  other  day  that  the  PenDBylvaoia 
Company  hauled  Wes(  as  many  as  four  cars  ta 
what  they  hauled  East. 

Q.  From  Boston? 

A.  No  sir;  on  their  system. 

Q.  They  carry  a  good  deal  of  coal,  etd 

A.  Yes. 

Q.  I  am  talking  about  the  Boston  system;  do- 
you  know  whether  or  not  your  road  carries 
any  more  than  its  proportion,  as  compared  with 
the  other  roads,  of  empty  cars  back  to  the 
West? 

A.  I  should  think  not 

Q.  Are  not  the  circumstances  of  competition 
between  the  western  markets  and  the  seaboard 
substantially  the  same  as  from  the  sea  board 
to  the  West? 

A.  Yes;  the  same  competitors  of  course. 

By  the  Chairman: 

Q.  State  what  proportion  you  are  now  get- 
ting of  the  Boston  business  from  Chicago,  east 
bound. 

A.  We  are  getting  now,  about  between  thir- 
teen and  fourteen  per  cent  of  the  Chicago  boBi- 
ness. 

Q.  And  of  the  Detroit  business,  howlsltt 

A.  I  have  no  facts  as  to  the  Detroit  business;  I 
refer  to  the  business  emanatinff  from  or  passing 
through  Chicago,  that  is,  what  comes  to  us 
from  the  Chicago  &  Grand  Trunk  Railway; 
then  there  is  the  Milwaukee  business  which 
comes  to  us  by  the  Chicago  &  Q-rand  Tmnk 
and  the  Wabash. 

Q.  What  I  want  to  know  is,  what  propo^ 
tion  of  the  Chicago  through  business  are  yoQ 
getting  now? 

A  Mv  answer  to  that  was  18  or  14  per  cent; 
it  is  divided  into  two  parts,  that  includes  ths 
whole  business;  we  have  connections  at  the  Ni- 
agara frontier  east  over  another  route,  and  alio 
through  Toronto;  passing  in  this  direction  the 
whole  of  the  business,  via  the  Chicago  & 
Grand  Trunk  Railway,  will  be  about  18  or  U 
per  cent  of  the  whole  Chicago  business;  that 
includes  business  to  New  York  as  well  as  u> 
Boston. 

By  Mr,  Strout: 

Q.  Do  you  include  in  your  answer  to  the 
Chairman  all  the  freight  that  comes  over  the 
Chicago  &  Grand  Trunk  Railway? 

A.   Yes;  I  referred  only  to  that. 

Q.  But  all  of  that  does  not  come  East  by  the 
Central  Vermont,  and  Boston  &  Lowell 
Roads? 

A.  No  sir;  a  large  proportion  of  it  goes  off 
at  the  Niagara  frontier. 

Q.  Does  the  wholo  of  that  18  or  14  per  cent 
come  over  your  road  and  by  Montreal? 

A.  No  sir;  not  to  Montreal;  a  large  portioi 
goes  to  New  York. 

Q.  Not  more  than  5  per  cent  of  it  comes  by 
Montreal? 

A.  I  think  we  have  been  awarded  85  per 
cent  of  the  New  England  business. 

By  the  Chairman: 

Q.  What  percentage  do  you  get  of  the  New 
England  business? 

A.  My  recollection  is  that  Mr.  Fink  gives 
35  per  cent  of  the  New  England  business  to  us; 
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New  England  biuioeei  from  Chicago.  That 
thrown  into  a  pool  would  repreBent  bo  much  of 
Uie  whole  buHJneu. 

Q.  Ton  Baid  you  hadl8or  Ilpercent'of  the 
Chicago  business  coming  East;  now,  wliat port 
of  Ihal  comes  to  New  England? 

A  I  should  think  about  5  per  cent  of  ft 
Tbat  ie  ft-18  of  the  whole  sea  Doard  buslneBS 
from  the  West  by  the  Chicago  &  Grand  Trunk 
KaJIwaj.  Tbatincludeseverythlngout  of  Chi- 
cago for  this  dislrlct. 

By  OammiulorurWmJk^n 

Q.  Do  Tou  mean  tbat  of  tbe  buslneBS  com- 
ing into  New  England,  as  t)etween  ;ou  and 
tbe  Fitchburg.  and  the  Boston  &  Albany,  you 
receive  a  quarter  of  the  wholeT 

A.  Yes  sir:  of  all  the  bu^ess  to  this  district 
from  Chicago. 

Q.  How  much  of  that  goes  toPortlaad? 

A.   A  comparatively  small  proportlun. 

By  Mr.  Hoftr: 

Q.  Have  you  any  steamers  to  connect  with 
Id  the  winteT  at  PortlandT 

A  Only  in  the  Portland  seaaan,  from  De- 
cember to  Apiil. 

Q.  7ou  don't  go  to  Portland  to  the  ocean 
MciimerB  tn  tbe  summerl 

A.   No  sir;  to  Moatreal  in  Ibe 

By  Mr.  Stronti 


The  testimony  closed  here,  and  the  caaea 
were  submitted  to  tbe  CominiBslOD,  with  argu- 
ments by  Mr.  Hqkt,  for  the  Bustoo  &  Albuiy 
H.  R.  Co. ;  XatTi.  Edaranda  and  Haakiiis, 
for  the  etale  Grange;  Mr.  Fllleld,  for  the 
Central  Vermont  R.  R  Co. ;  and  Mr.  Stroat, 
for  the  Boston  &  Lowell  R.  R.  Co.  and  the 
Grand  Trunk  R.  Co. 


By  section  one  of  the  Interstate  Commerce 
Law,  no  carrier  Is  subject  to  the  Act  unless: 
first,  it  is  eugaKed  In  Interstate  Commerce: 
and,  second,  unteaa  ll  U  a  carrier  by  railroad, 
or  partly  by  railroad  and  partly  by  water, 
where  they  are  subject  to  a  common  manage- 
ment or  control,  or  between  whom  there  Is  an 
arrangement  for  a  continuous  carriage  or  shlp- 

The  case  shows  that  the  Boston  &  Lowell,  a 
Haaaachusetts  Corporation,  Is  manased  by  ila 
own  board  of  Directors  and  by  nobody  else. 
So  of  the  Concord,  a  New  Hampshire  Corpora- 
tion. 80  of  the  Central  Vermont,  a  Vermont 
Corporation.     Bo  of  the  Grand  Trunk,  an  En- 

*Thla  brtel  was  prepared  In  Bdvanoe  of  tlie  heartaW- 
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bound  business  require  good  time  in  transpor- 
tation? 

A.  Yes  sir. 

Q.  At  tlie  time  you  established  the  differen- 
tial on  west  bound  business  there  were  only 
four  classes  of  freight? 

A.  Tes;  when  it  was  agreed  to  have  differ- 
entials. 

Q.  Was  it  not  a  part  of  that  ageeement  that 
if  there  should  be  any  fifth,  or  additional 
classes  of  freight,  that  the  differential  should  be 
two  cents  on  those  additional  classes? 

A.  Mr.  Mills  stated  so,  and  I  take  it  it  was 
so:  I  don't  know  to  the  contrary. 

Q.  As  a  matter  of  fact  you  have  assumed  to 
take  three  cents  on  your  present  differentials, 
or  four,  and  three? 

A.  Tes,  I  believe  so. 

Q.  Doyou  know  that  that  differential  wasever 
a  subject  of  agreement  between  your  road  and 
the  other  lines,  that  is  the  fifth  and  sixth  classes, 
the  differential  of  four  and  three  cents? 

A.  My  recollection  is  that  they  were  the  sub- 

Ject  of  a  recommendation  on  the  part  of  Mr. 
rink. 

Q.  How  long  ago? 

A.  The  last  three  or  four  years;  Mr.  Fink 
commenced  In  1879  or  1880,  seven  years  ago; 
it  is  intervening  between  that  time  and  this 
period. 

Q.  Do  you  say  that  you  know  it  was  estab- 
lished by  him  as  four  and  three  cents? 

A  That  is  to  the  best  of  my  belief;  he  is  a 
consenting  party  to  the  differentials  on  behalf 
of  the  other  lines. 

Q.  Of  four  and  three  cents  per  100  on  those 
classes? 

A.  Yes  shr;  that  is  my  belief. 

Q.  What  time  was  that  done? 

A.  I  cannot  say;  it  must  have  been  about 
1884;  It  is  spread  over  the  time  between  1880 
and  the  present  time. 

Q.  State  to  the  Commission  what  the  differ- 
ence is  in  the  carriage  over  these  particular 
lines  of  railroad  between  the  east  bound  and 
the  west  bound  traflic.  that  is,  in  the  service 
that  is  rendered  by  the  railroads,  between  the 
east  bound  and  the  west  bound  traffic,  in  one 
of  which  you  have  the  differential,  and  in  the 
other  not.  Now,  what  do  you  say  is  the  dis- 
tinction? 

A.  It  has  reference  to  the  class  of  business. 
Does  your  question  refer  to  the  actual,  physical 
haulage? 

Q.  This  question  refers  to  the  service  ren- 
dered only? 

A.  The  gradients  are  varying  in  both  dlrec- 
tiona 

Q.  In  which  direction? 

A.  There  is  much  of  a  muchness  about  that; 
of  course  the  haulage  would  be  about  the  same; 
I  don't  know  that  there  is  any  great  difference. 

Q.  You  do  not  know  that  there  is  any  dif- 
ference in  the  service  rendered  between  the 
east  and  west  bound  haul? 

A.  I  know  nothing  about  the  line  south  of 
St.  Johns;  there  is  one  thine  of  a  physical 
character  affecting  the  question:  there  are  a 
good  many  emp^cars  go  West,  and  few  going 
liast;  that  would  alter  ttie  haulage  and  cause 
the  charges  to  vary. 

Q.  I  suppose  the  hauling  of  empty  cars  is  a 
thing  common  to  all  railroads? 


A.  West  bound. 

Q.  You  do  not  haul  any  more,  in  propor* 
tlon,  than  your  competitors,  do  you? 

A.  It  hinges  upon  the  trs^c;  Mr.  Fink  said 
to  me  the  other  day  that  the  Pennsylvania 
Company  hauled  West  as  many  as  four  cars  to- 
what  they  hauled  East. 

Q.  From  Boston? 

A.  No  sir;  on  their  system. 

Q.  They  carry  a  good  deal  of  coal,  etct 

A.  Yes. 

Q.  I  am  talking  about  the  Boston  system ;  do- 
you know  whether  or  not  your  road  carries 
any  more  than  its  proportion,  as  compared  wiUi 
the  other  roads,  of  empty  cars  back  to  the 
West? 

A.  I  should  think  not 

Q.  Are  not  the  circumstances  of  competition 
between  the  western  markets  and  the  seaboard 
substantially  the  same  as  from  the  sea  board 
to  the  West? 

A.  Yes;  the  same  competitors  of  course. 

By  the  Chairman: 

Q.  State  what  proportion  you  are  now  get- 
ting of  the  Boston  business  from  Chicago,  east 
bound. 

A.  We  are  getting  now,  about  between  thir- 
teen and  fourteen  per  cent  of  the  Chicago  busi- 
ness. 

Q.  And  of  the  Detroit  business,  how  is  it? 

A.  I  have  no  facts  as  to  the  Detroit  business ;  I 
refer  to  the  business  emanatinff  from  or  passing^ 
through  Chicago,  that  is,  what  comes  to  as 
from  the  Chicago  &  Grand  Trunk  Railway;, 
then  there  is  the  Milwaukee  business  which, 
comes  to  us  by  the  Chicago  &  Grand  Trunk 
and  the  Wabssh. 

Q.  What  I  want  to  know  is,  what  propor- 
tion of  the  Chicago  through  business  are  yoa 
getting  now? 

A.  Mv  answer  to  that  was  18  or  14  per  cent;. 
it  is  divided  into  two  parts,  that  includes  the 
whole  business;  we  have  connections  at  the  Ni- 
agara frontier  east  over  another  route,  andal«o> 
through  Toronto;  passing  in  this  direction  the 
whole  of  the  business,  via  the  Chicago  ^ 
Grand  Trunk  Railway,  will  be  about  18  or  14 
per  cent  of  the  whole  Chicago  business;  that 
includes  business  to  New  York  as  well  as  to 
Boston. 

By  Mr,  Strout: 

Q.  Do  you  include  in  your  answer  to  the 
Chairman  all  the  freight  that  comes  over  the 
Chicago  &  Grand  Trunk  Railway? 

A.   Yes;  I  referred  only  to  that. 

Q.  But  all  of  that  does  not  come  East  by  the 
Central  Vermont,  and  Boston  &  Lowell 
Roads? 

A.  No  sir;  a  large  proportion  of  it  goes  oif 
at  the  Niagara  frontier. 

Q.  Does  the  whol»  of  that  18  or  14  per  cent 
come  over  your  road  and  by  Montreal? 

A.  No  sir;  not  to  Montreal;  a  large  portioa 
goes  to  New  York. 

Q.  Not  more  than  5  per  cent  of  It  comes  by 
Montreal? 

A.  I  think  we  have  been  awarded  25  per 
cent  of  the  New  England  business. 

By  the  Chairman: 

Q.  What  percentage  doyou  get  of  the  New 
England  business? 

A.  My  recollection  is  that  Mr.  Fink  glTse 
35  per  cent  of  the  New  England  business  to  of. 
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of  ttutt  cornea  to  Neir  England  T 

A.  1  BhouM  thinlc  about  0  per  cent  of  It. 
That  b  S-IS  of  ibe  whole  wa  Doard  biulnesB 
fromtbe  West  bj  tbe  Chicago  Aarand  Trunk 
Railway.  Tbat  Includes  eveijibiDg  out  of  Chi- 
cago for  this  district. 

By  Chmntiuioner  Wklken 

(^  Do  you  mean  tbat  uf  tlie  business  com- 
JDg  into  New  England,  aa  between  you  and 
the  Fitcbburg.  ana  Ibe  Boatoa  A  Albany,  you 
receive  a  quarter  of  the  whole? 

A.  Tee  siri  of  all  the  budness  to  this  district 
from  Chicago. 

Q.  How  much  of  tliat  goea  to  PortlandT 

A.  AcamparatlTely  vnaliproporllun. 

By  Mr.  Hoar: 

Q.  Have  you  any  steamers  to  connect  with 
Id  vhe  winter  at  Portland? 

A.  Only  In  the  Portland  season,  from  De- 
cember to  ApilL 

Q.  You  don't  go  to  Portland  to  the  ocean 
•tcunerH  in  the  summerT 

A-  No  sir;  to  Mootreal  In  the 

By  Mr.  Stronti 


Central  Vermont  R.  R  Co-;  and  Mr.  Stroat, 
for  the  Boston  &  Lowell  R.  R.  Co.  and  the 
Grand  Trunk  R  Co. 


By  sectinn  one  of  the  InleTatale  Commerce 
Lbw,  no  carrier  is  subject  to  the  Act  unless; 
first,  it  is  engazed  In  Interstate  Commerce; 
and,  second,  unleKs  it  Is  a  carrier  by  railroad, 
or  partly  by  railroad  and  partly  by  waiei, 
where  tney  are  subject  to  a  common  manage' 
mcnt  or  control,  or  between  whom  there  is  an 
arrangement  for  a  continuous  carriage  or  staip- 

Tbe  case  shows  that  the  Boston  &  Lowell,  a 
Massacbusetia  Corporation,  la  managed  by  its 
own  board  of  Directors  and  by  nobody  else. 
So  of  the  Concord,  a  New  Hampshire  Corpora- 
tion. Bo  ot  the  Central  Yermout,  a  Yermont 
Corporation.     Bo  of  the  Grand  Trunk,  an  £n- 
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SUsh  Corporation.  These  roads,  then,  being  in 
ifferent  States  and  countries,  and  not  being 
sabiect  to  a  common  control,  are  not  subject 
to  the  Act,  unless  there  is  between  them  "an 
arrangement  for  a  continuous  carriage  or  ship- 
ment, 

None  exists,  unless  it  is  implied  from  the 
making  of  joint  tariffs. 

I.  A  joint  tariff  does  not  make  an  ''arrange- 
ment for  a  coDtinuous  carriage  or  shipment." 

It  is  a  mere  advertisement  to  the  public  of  the 
rates  which  will  be  charged  from  a  point  of 
departure  to  a  given  point  of  arrival.  The 
Boston  &  Lowell  can  know  the  advertised  rates 
which  each  company  charges  over  its  own 
road  between  Boston  and  Chicago.  It  can  ag- 
gregate these  charges  without  the  knowledge 
or  consent  of  any  of  the  other  roads,  and  ad- 
vertise a  through  rate  to  Chicago  with  perfect 
safety.  And  me  reason  is  this:  it  is  the  legal 
duty  of  every  railroad  to  carry  to  the  terminus 
of  its  own  road,  and  deliver  its  cars  to  the  road 
next  in  succession,  and  for  such  last  mentioned 
road  to  receive  and  haul  the  cars  over  its  own 
road,  and  so  on,  until  the  car  arrives  at  its 
place  of  destinadon. 

Harper^s  Interstate  Law,  114,  and  cases  there 
cited. 

This  duty  has  become  binding  because  of  the 
practice  and  custom  among  railroads  for  fortv 
years  in  respect  to  the  interchange  of  cars  with 
one  another.  It  has  become  the  common  law 
governing  railroads  in  this  regard. 

109  lU.  Bep.  185;  18  Fed.  Rep.  8. 

It  is  also  a  duty  under  Acts  of  Congress. 

Harper^ s  Interstate  Law,  150;  45  Iowa  Hep. 
888,  851-52. 

It  is  believed  that  the  dutv  is  enjoined  by  all 
the  States.  It  certainly  is  by  the  States 
through  which  these  roads  pass. 

Pume  Statutes  of  Mass.  639,  §  217;  Qen- 
eral  Laws  of  New  Hampshire,  892,  §  1;  i2^- 
tised  Laws  of  Vermont,  651,  §  3899. 

"When  a  railroad  enters  upon,  intersects  or 
connects  with  another  railroad,  the  managers 
of  each  of  such  connecting  roads  shall  furnish 
to  the  others  reasonable  terms  of  connection, 
accommodations,  privileges  and  facilities  in 
the  reception,  transportation  and  delivery  of 
cars,"  etc.    8ec,    8899,  R.  L.  of  Vt. 

The  bills  of  lading  of  the  Boston  &  Lowell 
Railroad  and  its  connections  expressly  exclude 
any  liability  beyond  the  terminus  oi  its  own 
road. 

{bee  bills  of  lading.) 

No  "arrangement  between  the  roads  is 
necessary  for  this  purpose.  It  rests  upon  a 
legal  duty.  Doubtless  arrangements  and  con- 
tracts may  be  made  between  connecting  roads. 
But  a  joint  tariff  does  not  make  such  an  "ar- 
rangement." 

In  Myrick  v,Michigan  Oent.  R.R.  Oo,  107  U.S. 
107  (Bk.  27.  L.  ed.  885),  the  case  is  this:  The 
Mich.  C.  R.  R.  Co.  received  at  Chicago  cattle 
destined  for  Philadelphia.  They  gave  a  re- 
ceipt to  the  shipper  indicating  the  place  of 
destination.  He  was  informed  of  the  through 
rates,  and  the  joint  tariffs  posted  in  the  com- 
pany's office  in  Chicago  indicated  them.  The 
plaintiff  claimed  this'^constituted  a  contract  to 
take  the  cattle  through  to  the  place  of  destina- 
tion; and  tlie  circuit  court  so  ruled,  but  the 
supreme  court  reversed  the  decision.    They 


said:  ''The  general  doctrine,  then,  as  to  trans 
portation  by  connecting  lines,  approved  by 
this  court  and  also  by  a  majority  of  the  state 
courts,  amounts  to  this:  that  each  road  confin- 
ing itself  to  its  common-law  liability  is  only 
bound,  in  the  absence  of  a  special  contract,  to 
safely  convey  over  its  own  route  and  safely  to 
deliver  to  the  next  succeeding  carrier,  but  that 
any  one  of  the  companies  may  agree  that  over 
the  whole  route  its  liability  shall  extend.  In 
the  absence  of  a  special  contract  to  that  effect, 
such  liability  will  not  attach,  and  the  agree- 
ment will  not  be  inferred  from  doubtful  ex- 
pressions or  loose  language,  but  only  from 
clear  and  satisfactory  evidence." 

And  speaking  of  the  effect  of  the  joint  tariff 
posted  in  the  office  of  the  company  at  Chicago, 
as  bearing  on  the  question  whether  Uie  Michi- 
gan Cent.  R.  R.  t)o.  agreed  to  carry  to  the 
place  of  destination,  the  court  said: 

"Nor  "was  the  common-law  liability  of  the 
defendant  corporation  enlarged  by  the  fact 
that  a  notice  of  the  charges  for  through  trans- 
portation was  posted  in  defendant^  station 
house  in  Chicago.  Such  notices  are  usuallv 
found  in  stations  on  lines  which  connect  with 
other  lines;  and  they  furnish  important  info^ 
mation  to  shippers  who  naturally  desire  to 
know  what  the  charges  are  for  through 
freights  as  well  as  for  those  over  a  single  line. 
It  would  be  unfortunate  if  this  informatioa 
could  not  be  given  by  a  public  notice  in  the 
station  of  a  company  without  subjecting  that 
company,  if  freight  is  taken  by  it,  to  responsi- 
bility for  the  manner  in  which  it  is  carried  on 
intermediate  and  connecting  lines  to  the  end 
of  the  route." 

Again  the  court  says: 

"Our  attention  has  been  called  to  some  de- 
cisions of  the  State  of  Illinois  which  would 
seem  to  hold  that  a  railroad  company  which 
receives  goods  to  carry,  marked  for  a  particu- 
lar destination,  thougn  beyond  its  own  line  is 
prima  fade  bound  to  carry  them  to  that  place 
and  deliver  them  there,  and  that  an  agreement 
to  that  effect  is  implied  from  the  reception  of 
the  goods  thus  marked.  Assuming  that  such 
is  the  purport  of  the  decisions,  they  are  not 
binding  upon  us.  What  constitutes  a  contract 
of  carriage  is  not  a  question  of  local  law  upon 
which  the  decisions  of  the  state  courts  most 
control.  It  is  a  matter  of  general  law  upon 
which  this  court  will  exercise  its  own  jiulg- 
ment." 

Such  is  the  unqualified  and  unconditional 
judgment  of  the  Supreme  Court  of  the  United 
States,  which  must  ultimately  determine  the 
construction  of  the  Interstate  Commerce  Law; 
and  if  they  have  not  settled  the  question  that 
the  liability  of  a  ridlroad  does  not  extend  be- 
vond  its  own  terminus  unless  f  urUier  HabiU^ 
is  assumed  bv  a  plain,  unambiguous,  express 
contract,  and  that  a  joint  tariff  does  not  con- 
stitute such  a  contract,  it  is  difficult  to  see 
how  they  can  do  it.  On  the  other  hand  it 
would  seem  clear  that  if  such  joint  tariffs  do 
not  constitute  a  contract,  as  between  the  ship- 
per and  the  companies,  it  *does  not  constitute 
a  contract  or  arrangement  for  a  continuous 
carriage  as  between  the  companies  themselves 
The  "continuous  carriage  results  from  a 
legal  duty,  and  the  joint  tariff  is  for  notice 
I  or  information  to  the  publia 
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This  construction  is  favored  by  section  6, 
part  5,  which  requires  joint  tariffs  to  be  filed 
with  the  Commission.  The  next  clause  re- 
quires copies  of  all  contracts,  agreements  and 
arrangements  between  carriers  to  be  filed.  If 
the  joint  tariffs  constitute  an  "arrangement," 
the  last  clause  is  tautological.  The  section 
contemplates  an  ''arrangement"  independent 
of  joint  tariffs;  and  when  it  does  exist  then 
joint  tariffs  become  important  in  order  that 
the  Commission  may  know  whether  they  are 
reasonable  or  not;  and,  second,  the;sr  shau  not 
be  raised  without  ten  days'  notice,  which 
shows  that  the  obiect  of  me  publication  of 
joint  tariffs  is  an  advertisement  to  the  public 
of  what  the  rates  are,  and  nothing  more. 

It  may  therefore  be  assumed  safely  that  the 
joint  tariffs  referred  to  in  the  petition  do  not 
constitute  an  * 'arrangement  for  a  continuous 
carriage  or  shipment,"  within  the  meanine  of 
the  first  section  of  the  law;  and  the  defendant 
roads,  except  in  so  far  as  they  are  controlled 
by  one  another,  are  not  subject  to  the  Inter- 
state Commerce  Law.  The  Central  Vermont 
has  nothing  to  do  with  the  roads  south  of 
White  River  Junction,  Vermont,  nor  they 
with  the  Central  Vermont,  except  to  deliver 
to  one  another  freight  "for  a  continuous  car- 
riage" by  virtue  of  a  legal  duty. 

Atchison,  etc.  R.  R,  Oo.  v.  Denver,  etc.  R,  R. 
Co,  110  U.  8.  667  (Bk.  28,  L.  ed.  291}. 

The  decision  made  by  Judge  Deady  on  this 
subject  in  Ex  parte  Kcshler  is  instructive.  It 
is  reported  in  1  Interstate  Com.  Rep.  28.  The 
head  notes  are  as  follows: 

"The  transportation  of  property  from  one 
State  to  another  is  Interstate  Commerce, 
whether  the  carriers  engaged  in  moving  it, 
or  the  vehicles  on  which  it  is  borne,  cross  the 
line  of  the  State  or  not.*' 

**Thi8  Act  does  not  include  or  apply  to  all 
carriers  engaged  in  Interstate  Commerce,  but 
only  such  as  use  a  railway,  or  a  railway  and 
water  craft,  'under  common  control,  manage- 
ment or  arrangement  for  a  continuous  carriage 
or  shipment'  of  property  from  one  State  to 
another;  nor  does  it  apply  to  the  carriage  of 
property  by  rail  wholly  within  the  State,  al- 
though shipped  from  or  destined  to  a  place 
without  the  State,  so  that  such  place  is  not 
within  a  foreign  country. 

'*  The  O.  R.  <fe  N.  Company  carries  certain 
kinds  of  goods  on  its  steamers  forth  and  back 
between  Portland  and  San  Francisco  at  special 
and  reduced  rates;  the  O.  &  C.  Railway,  under 
the  management  of  the  petitioner,  carries  the 
same  kinos  of  goods  forth  and  back  between 
Portland  and  Ashland  and  way  stations,  in 
Or^on,  at  special  and  reduced  rates;  the  O. 
P.  Railway  Company  carries  the  same  kinds 
of  goods  forth  and  back  between  certain  points 
on  the  Hne  of  the  O.  &  C.  road  and  San  Fran- 
cisco, via  its  railway  from  Albany  to  Yaquina 
Bay.  and  then  thence  by  steamer,  at  reduced 
rates,  and  thereby  competes  with  the  O.  &  C, 
and  ILhe  O.  R  &  N.  for  business  between  said 
points  and  San  Francisco.  The  O.  R  &  N. 
and  the  receiver  of  the  O.  &  C.  act  independ- 
ently, although  concurrently,  in  making  these 
reduced  rates;  but  no  through  bill  of  lading  or 
freight  receipt  is  given,  nor  is  either  interested 
in  or  liable  for  the  carriage  of  the  goods  be- 
yond  its  own  line  of  transportation.    Held, 


that  the  O.  &  C.  road  and  the  steamers  of  the 
O.  R.  &  N.  Company  in  the  carriage  of  the 
goods  in  question  are  not  'used  under  any 
common  control,  management  or  arrangement 
for  a  continuous  carriage  or  shipment'  thereof, 
to  and  from  San  Franc&co,  within  the  intent 
and  meaning  of  the  Act,  and  that  the  carriage 
and  handling  of  said  goods,  so  far  as  the  re- 
ceiver is  concerned,  is  performed  wholly  with 
in  the  State,  and  therefore  specially  exempted 
by  the  terms  of  the  Act  from  its  operation, 
provided  the  same  are  not  directly  shipped  to 
or  from  a  foreign  countir." 

n.  If  it  shall  be  held  that  a  joint  tariff  con- 
stitutes "an  arrangement  for  a  continuous  car- 
riage or  shipment,"  then  the  inquiry  arises. 
What  is  meant  by  the  words  "same  line"  in  the 
fourth  section  of  the  Law? 

It  cannot  mean  continuous  trackage,  for  that 
would  make  all  the  railroads  in  the  country 
the  "same  line." 

The  words  must  probably  be  construed  with 
reference  to  the  first  section  of  the  Law.  The 
line  must  be  a  road  or  roads,  or  road  and  water 
carriage,  subject  to  a  common  management  or 
control,  or  between  which  there  is  an  arrange- 
ment for  a  continuous  carriage  or  shipment. 
Nothing  less  will  make  a  line.  The  case  shows, 
as  before  stated,  that  the  Central  Vermont  is 
managed  by  its  own  board  of  directors,  and  no- 
body else.  So  of  the  Concord.  So  of  Uie 
Lowell  and  Boston.  So  of  the  Grand  Trunk. 
But  joint  tariffs  exist,  as  will  hereinafter  be 
stated.  Now  if  a  joint  tariff  makes  an  "ar- 
rangement for  a  continuous  carriage  or  ship- 
ment" and  so  makes  a  line  within  the  meaning 
of  the  fourth  section  of  the  Law,  another  joint 
tariff,  idthough  embracing  the  roads  within 
the  first  line,  constitutes  another  and  different 
line,  if  it  embraces  other  and  additional  roads 
making  a  much  longer  line.  The  additional 
roads  do  not  participate  in  the  shorter  line. 
The  two  tariffs  embrace  different  distances, 
different  roads,  and  therefore  make  different 
lines,  and  in  the  cases  at  bar  are  intended  to 
cover  entirely  different  traffic. 

One  petition  is  that  the  Boston  &  Lowell, 
Concord,  Central  Vermont,  and  Ogdensbugh 
&  Lake  Champlain  make  a  joint  tariff  from 
Boston  to  Ogdensburgh  for  six  classes  of 
freight 

If  these  roads  are  a  line  at  all  within  the 
meaning  of  the  fourth  section  of  the  Law,  it  is 
bv  virtue  of  this 'Joint  tariff,  and  nothing  else. 
There  is  no  common  management  or  control. 

The  petition  also  alleges  that  the  Central 
Vermont  Line  of  steamers  make  a  joint  tariff 
from  Boston  via  the  aforesaid  roads  to  Cleve- 
land and  Detroit,  Port  Huron,  Milwaukee  and 
Chicago  at  less  rates  than  are  charged  by  the 
joint  tariff  first  aforesaid  from  Boston  to  Og- 
densburgh. Suppose  they  do;  this  makes  a 
different  line.  It  is  not  the  same  line  as  the 
one  from  Boston  to  Ogdensburgh.  They  are 
not  identical,  and  they  must  be,  to  be  the  same 
line.  Besides,  the  first  line  embraces  traffic 
between  Boston  and  Ogdensburgh  only,  which 
makes  another  difference.  The  consequence 
is  that  the  rates  from  Boston  to  Ogdensburgh 
are  not  made  over  the  same  line  as  the  rales 
from  Boston  to  Lake  points. 

The  same  is  true  of  the  other  petition.  U 
alleges  that  the  roads  between  Boston  and  St. 
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Albans  make  rates  to  St.  Albans  from  Boston 
more  than  National  Despatch  Line  makes  from 
Boston  to  Montreal  and  Detroit.  But  the  Na- 
tional Despatch  Line  does  not  make  a  tariff 
from  Boston  to  St.  Albans,  nor  take  traffic,  ex- 
cept for  points  west  of  St.  Albans,  for  west 
bound  freight;  nor  does  the  tariff  made  by  the 
roads  from  Boston  to  St.  Albans  include  points 
west  of  St.  Albans  for  west  bound  freight; 
but  the  points  west  of  St.  Albans  for  west 
bound  freight  are  included  in  the  National 
Despatch  Line  tariff,  and  embrace  all  large 
points  in  the  West,  Northwest  and  Southwest. 

If,  then,  the  joint  tariff  from  Boston  to  St. 
Albans  makes  a  '*line,"  can  it  be  pretended 
that  it  is  the  same  identical  line  as  the  one 
made  by  the  National  Despatch  tariff,  which 
embraces  thousands  of  miles  bevond,  and 
when  the  National  Despatch  cars  belong  not 
to  the  roads  but  to  a  separate  organization 
which  makes  its  o^yn  tariff,  and  issues  its  own 
bills  of  lading,  and  solicits  its  own  business? 

When  this  matter  was  under  discussion  in 
the  senate,  the  question  was  put,  What  is 
meant  by  the  *'same  line?"  and  ^snator  Dawes 
put  to  Senator  Cullom  certain  questions  look- 
ing to  the  result  as  to  the  Boston  &  Albany, 
which  is  an  Interstate  Road,  and  extends  from 
Boston,  Mass.,  to  Albany,  N.  Y. 

Suppose  traffic  is  taken  from  Kansas  City  to 
Albany,  and  then  over  the  Boston  &  Albany 
to  Boston;  also  from  Chicago  to  Albany  over 
a  different  line,  and  also  from  Detroit  to  Al- 
bany by  another,  and  from  Albany  to  Boston; 
in  each  case  over  the  Boston  &  Albany,  what 
would  be  the  result? 

Senator  Cullom  answered : 

**They,  the  Boston  &  Albany,  can  carry  the 
freight  as  they  agree  to  carry  it;  and  whatever 
their  agreement  may  be  it  does  not  affect  the 
freight  that  goes  from  Albany  to  Boston  on 
that  line,  its  own  line  according  to  its  own 
published  rates  of  freight." 

Senator  Dawes: 

"Suppose  it  be  a  different  rate  from  that  at 
which  it  takes  up  freight  at  Albany  and  carries 
it  to  Boston?" 

Senator  Cullom: 

"It  does  not  make  the  slightest  difference  in 
the  world;  it  has  nothing  to  do  with  it.  One 
is  a  line  of  railroad  by  itself.  The  other  is  a 
line  of  railroad  in  conjunction  with  one,  two, 
or  five  others,  if  you  please,  and  the  one  rate 
does  not  control  the  others.  In  other  words, 
as  I  have  said  over  and  over  again,  the  per- 
centage which  the  Boston  &  Albany  Road  gets 
for  carrying  the  products  which  are  brought 
from  the  West  after  they  reach  Albany,  has 
nothing  to  do  with  regulating  the  rates  from 
Albany  to  Boston  over  that  road." 

If  this  is  a  correct  interpretation  of  the 
words,  "the  same  line,"  in  the  fourth  section, 
it  is  tolerably  plain  that  the  tariff  from  Boston 
to  Albany  makes  one  line,  and  the  tariff  from 
Boston  to  Detroit  via  the  Boston  &  Albany  and 
New  York  Central,  and  the  steamships  on  the 
Great  Lakes,  forms  another  line,  because,  un- 
der the  interpretation  given  by  Senator  Cullom, 
it  would  be  perfectly  competent  for  the  Boston 
&  Albany,  an  interstate  road,  to  charge  $1.00 
per  100  pounds  from  Boston  to  Albany,  and 
yet  by  agreement  with  its  connections  to  charge 
only  seventy-five  cents  per  100  pounds  from 


Boston  to  Detroit  This  could  only  be  done 
on  the  theory  that  different  tariffs,  embracing 
different  roads,  different  distances  and  differ- 
ent traffic,  make  different  linf«. 

And  this  theory  is  well  illustiTited  by  the 
case.  Union  Paeifie  R.  Co,  v.  U.  S.  117  U.  8. 
856  (Bk.  29,  L.  ed.  920)^  By  an  Act  of  Con- 
gress the  Union  Pacific  R.  Co.  were  to 
charge  the  United  States  for  transportation  of 
mails  and  passengers,  only  what  was  reason- 
able, "and  no  more  than  was  charged  to  pri- 
vate parties  for  the  same  kind  of  service." 

The  company  presented  a  claim  against  the 
Government  for  the  transportation  of  passen- 
gers between  Council  Bluffs  and  Ogden.  The 
regular  rate  to  all  persons  between  Uiese  points 
was  $78.50,  but  by  contracts  with  connecting 
railroads  the  Union  Pacific  receives  from  com- 
panies who  sell  through  tickets  at  reduced  rates 
from  New  York  to  San  Francisco  $54  only  for 
each  passenger  carried  between  Council  Bluffs 
and  Ogden.  It  was  also  found  that  the  local 
rate  was  reasonable.  The  supreme  court  al- 
lowed the  company  the  local  rate  of  $78.50, 
and  held  that  the  tariff  rate  from  Council  Bluffs 
to  Ogden  was  entirely  different  from  their 
share  oi  the  through  rate  from  New  York  to 
San  Francisco,  although  the  shorter  distance 
from  Council  Bluffs  to  Ogden  was  within  the 
greater  distance  from  New  York  to  San  Fran- 
cisco. In  other  words,  neither  the  service  nor 
the  lines  are  identical. 

See  Atchison  etc.  R.  R,  Co,  v.  Ikfnnw  ete.  B, 
R.  Co.  110  U.  S.  688  (Bk.  28,  L.  ed.  297). 

Mr.  Easley,  in  commenting  upon  the  word 
"arrangement,"  says: 

"If  this  is  the  true  construction  of  the  Act, 
then  a  railway  does  not  become  subject  to  the 
provisions  of  the  Act  unless  it  owns,  uses,  or 
operates,  by  lease,  contract  or  agreement,  road- 
way in  two  States,  or  enters  into  arrangements 
wiUi  connecting  carriers  to  transport  persona 
or  property  from  one  State  to  another. 

"If  a  railway  wholly  within  a  State  should 
enter  into  an  arrangement  to  carry  interstate 
freights  or  passengers  with  a  connecting  line, 
it  would  only  be  subject  to  the  provisions  of 
this  Act  quoad  the  line  thus  formed.  It  could 
decline  to  make  the  same  arrangement  or  a  like 
arrangement  with  another  earner  and  not  vio- 
late this  Act  And  such  a  carrier  might  enter 
into  an  arrangement  to  carry  interstate  passen- 
gers or  freight  to  and  from  one  point  on  its  line 
and  not  others,  with  out  subjecting  itself  to  this 
Act  further  than  the  extent  it  arranged  to  car- 
ry." 

III.  But,  however  these  things  may  be,  the 
circumstances  and  conditions  under  whidli 
traffic  is  taken  from  Boston  to  Ogdensburgh 
and  St.  Albans,  respectively,  are  wholly  dis- 
similar from  what  they  are  in  respect  to  trafflo 
taken  beyond  Ogdensburgh  and  St.  Albans  re- 
spectively. 

a.  There  is  no  competition  at  Ogdensburgh 
or  St.  Albans  for  traffic  from  Boston,  nor  be- 
tween Ogdensburgh  and  St.  Albans,  and  points 
west  of  Uiere,  for  business. 

b.  The  rates  are  reasonable  at  those  pointi. 
The  distance  from  Boston  to  Ogdensburgh  b 
408  miles,  and  from  Boston  to  St,  Albans  it 
266  miles.  (See  Porteous*  MiUge  Computation.) 

The  tariffs  referred  to  in  the  petition  are  as 
follows: 
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Tariif  made  by  <^oad8  between  Boston  and 
Ogdensburgh: 

For  six  classes  of  freight  from  Boston  to 
Ogdensburgh, 

13    8    4    5    6  classes, 

60  50  46  80  25  17  cents  per  100  pounds. 

Tariif  made  by  Central  Vermont  line  of 
steamers,  via  Ogdensburgh: 

From  Boston  to  Cleyeland,  Ohio,  Detroit, 
If ich.  and  Port  Huron »  for  the  six  classes  of 
freight  aforesaid,  41,  86,  29.  20,  17, 14  cents 
per  100  pounds. 

Tariif  made  by  Central  Vermont  line  of 
steamers,  yia  Ogaensburgh: 

Fron)  Boston  to  Milwaukee  and  Chicago  for 
<the  six  classes  of  freight  aforesaid,  44,  89,  81, 
:28,  19,  16  cents  per  100  pounds. 

Tariff  made  by  roads  between  Boston  and 
•St.  Albans: 

For  six  classes  of  freight  from  Boston  to  St. 
Albans: 

12    8    4    5    6  classes 
55  48  88  27  24  17  cenU  per  100  pounds. 

Tariif  made  by  the  National  Despatch  Line 
for  poiats  west  of  St  Albans: 

fYom  Boston  to  Montreal  for  the  six  classes 
of  freigbt  aforesaid,  45, 40,  80, 28, 20, 18  cents 
per  100  pounds. 

From  Boston  to  Detroit  for  the  six  classes 
of  freigbt  aforesaid,  51, 45, 85, 24, 20, 18  cento 
iper  100  pounds. 

e.  The  Vermont  Central  and  Vermont  and 
Canada  Roads,  now   the   Central   Vermont 
Boad,  were  constructed  about  1849,  and  are 
wholly  within  the  State  of  Vermont.    They 
depended  upon  local  tariff  until  1856,  when 
they  went  into  the  hands  of  a  receiyer  and 
•continued  so  for  a  good  many  years.    They 
were  reorganized  in  1888.    The  original  capi- 
4al  was  lost.    They  run  through  a  sparsley  set- 
lied  country.    If   they   depend  upon   local 
4rafBc«  they  cannot  pay  expenses  and  interest 
•on  their  bonded  debt  as  now  reorganized,  to 
4My  nothing  of  their  stocks.    As  reorganized 
it »  not  a  powerful  and  rich  corporation,  eager 
to  swallow  ito  competitors.    It  has  not  paid 
•diyidends  on  ito  stocks  since  ito  reorganiza- 
tion.    On  the  other  hand,  the  road  has  been 
brought  up  to  a  high  state  of  efficiency  with  a 
Tiew  to  doing  a  through  business.    Ito  track 
is  steel  railed  and   ito  equipment  ten  times 
ffreater  than  is  necessary  for  local  business. 
If  reetricted  to  a  local  business  two  results 
would  follow:   the  sale  of  their  equipment, 
and  the  raising  of  local  rates  in  order  to 
pay  operating  expenses.    Proper  remuneration 
for  the  capital  inyested  is  a  Intimate  subject 
for  consideration  in  determining  reasonable 
rates,  as  well  as  extraordinary  cost  of  seryice 
^ver  roads  like  the  Central  Vermont  and  Og- 
densburgh. 

Harper'i  Intentate  Lato,  89. 
d.  But  with  through  business  the  road  man- 
ages to  liye  and  pay  Ito  expenses  and  interest 
upon  lU  bonded  debt  of  $7,000,000.  It  also 
rMeves  the  local  traffic  from  an  increase  of 
charges,  and  keeps  them  down  to  where  they 
now^  are.  The  profit  on  the  through  business 
is  small  in  degree,  but  is  great  in  itoresulto  by 
reason  of  the  magnitude  of  the  business. 

Auditor  Lucas  statement  in  respect  to  earn- 
ings from  through  and  local  business  is  as  fol- 
lows: 
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Interrogatories  and  answers  in  regard  to  the 
freight  and  passenger  business  of  tne  Central 
Vermont  Railroad  Company  from  Rouse's 
Point  and  Proylnce  Line  to  White  Rlyer  Junc- 
tion and  Windsor,  and  also  from  Essex  Junc- 
tion to  Burlington,  coyering  the  fiscal  year 
ending  June  80, 1886. 

1.  What  was  the  tonnage  of  through  busi- 
ness East  and  West? 

A.  East  bound,  882,259  tons.  West  bound 
218,717  tons.    Total,  1.095,976  tons. 

2.  What  was  the  tonnage  of  joint  freight 
East  and  West? 

A.  East  bound,  161,984  tons.  West  bound, 
54.219  tons.    Total,  216,158  tons. 

8.  What  was  the  tonnage  of  strictly  local 
freight? 

A.  71,825  tons. 

4.  What  was  the  percentage  of  the  through 
to  the  total? 

A.  79  per  cent 

5.  What  were  the  gross  earnings  of  through 
freight? 

A.  $652,647.88,  or  64  per  cent  of  total  freight 
earnings. 

6.  What  were  the  gross  earnings  of  local  and 
joint  freight? 

A.  1870,686.54,  or  86  per  cent  of  total  freight 
earnings. 

7.  What  were  the  net  earnings  of  through 
freight? 

A.  $172,844.62. 

8.  What  were  the  net  earnings  of  local  and' 
joint  freight? 

A.  $109,466.27. 

9.  What  was  the  number  of  through  passen- 
gers? 

A.  87,206. 

10.  What  was  the  number  of  joint  passen- 
gers? 

A.  115,814. 

11.  What  was  the  number  of  local  passen- 
gers? 

A.  280.401. 

12.  What  were  the  gross  earnings  from 
through  passengers? 

A.  $158,945.51,  or  38  per  cent  of  total  pas- 
senger earnings. 

18.  What  were  the  gross  earnings  from  local 
and  joint  passengers? 

A.  $250,149.10,  or  62  per  cent  of  total  pas- 
senger earnings. 

14.  What  were  the  net  earnings  from 
through  passengers? 

A.  $50,628.71. 

15.  What  were  the  net  earnings  from  local 
and  joint  passengers? 

A.  $81,579.58. 

The  mortgage  on  the  road  is  $7,000,000  at  5 
per  cent  interest  It  also  has  common  and 
preferred  stocks. 

That  a  profit  is  made  on  the  through  busi- 
ness is  not  open  to  doubt.    In  the  year 

the  board  of  directors  tested  the  question  by 
cuttine  off  the  through  business.  The  road 
scarcely  earned  ito  expenses.  (See  Qoy, 
Smith's  testimony.) 

The  trunk  lines  fix  the  rates  to  competing 
points;  that  is  to  say.  the  Boston  and  Albany, 
the  New  York  Central  Line,  the  Baltimore  and 
Ohio,  the  New  York  and  Erie  and  PennsyWa- 
nia  lines  on  the  left,  and  the  Grand  Trunk  and 
Canada  Pacific  on  the  ri^t,  all  powerful  lines, 
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which,  it  is  to  be  presumed,  are  not  unwilline 
to  see  tlie  "survival  of  the  fittest"  Weak 
lines  are  to  be  swallowed  up,  competition  de- 
stroyed, and  the  very  purpose  of  the  Interstate 
Commerce  Law  defeated .  The  rates  thus  fixed 
by  the  trunk  lines  must  be  met,  or  the  Cen- 
tral Vermont  must  go  out  of  the  business;  and 
in  meeting  them  another  obstacle  is  in  the  way. 
The  Boston  and  Albany  Line  is  about  140 
miles  shorter  to  Chicago  than  the  Central  Ver- 
mont Line.  (See  Porteous'  Milage  Computa- 
tion.) 

At  the  same  rates  from  Boston  to  competing 
points  in  the  West,  traffic  would  naturally  go 
by  the  shorter  and  quicker  line.  To  meet  the 
difficulty  and  overcome  the  inequality  thus 
existing  between  the  lines,  it  was,  as  early  as 
1865,  conceded  by  the  trunk  lines  that  this  line 
might  charge  less  than  the  trunk  lines  to  com- 
peting points  in  the  West.  This  line  was 
obliged  to  do  this  in  order  to  secure  business, 
and  it  was  conceded  by  the  trunk  lines  as  a 
matter  of  justice.  On  the  other  hand,  while 
this  line  was  the  longest  and  slowest,  it  could; 
nevertheless,  make  the  lower  rate  because  its 
line  reached  the  ^eat  Lakes  at  Ogdensburgh 
by  a  shorter  rail  line  (118  miles)  than  the  Bos- 
ton &  Albany  reached  the  great  Lakes  at  Buf- 
falo, and  also  because  defendant's  cars  go  West 
empty,  unless  Uiey  take  freight  at  such  rates 
as  they  can  get.  They  maintain  rates  for  east 
bound  freight.  (See  maps  and  Porteous'  Mil- 
age Computation.) 

All  the  foregoing  applies  to  the  Ogdensburgh 
&  Lake  Champlain  Road  as  well  as  the  Central 
Vermont.  See  auditor's  statement  as  to  earn- 
ings from  through  and  local  business. 

e.  The  decision  in  the  LauiwUUe  A  Nash- 
9iUe  Que  (1  Interstate  Com.  Rep.  278),  com- 
pletely covers  this  case.  That  case  announces 
the  rule  that  when  the  competition  is  by  for- 
eign railroads  or  lines,  competition  is  of  itself 
a  dissimilar  circumstance.  Also  water  lines. 
The  principal  competitorsfor  Boston  west 
bound  traffic  are  the  Grand  Trunk,  via  Port- 
land, and  the  Canadian  Pacific,  via  the  South- 
eastern, also  a  Canadian  corporation,  and  a 
water  line  by  ocean  carriage  from  Boston  to 
Halifax,  and  thence  by  the  Inter-Colonial  to 
Montreal,  and  by  the  other  water  lines  referred 
to  in  the  maps,  answers  and  testimony. 

Especially  is  this  true  by  the  all  water  line, 
via  New  York  City,  the  Hudson  River,  the 
Erie  Canal  and  the  Great  Lakes  to  Cleveland, 
Port  Huron,  Detroit,  Milwaukee,  and  Chicago. 
New  England  agents  sell  their  goods  delivered 
in  New  York,  at  New  England  prices.  The 
carriage  by  water  from  Boston  to  New  York 
is  trifling.  The  rates  from  New  York  to 
Cleveland  and  Detroit  are 
85    80    25    18    17    15. 

And  Milwaukee  and  Chicago, 
85    80    25    20    18    16. 

The  rates  of  insurance  are  much  less  by  this 
line  than  by  the  Central  Vermont  Line  of 
Steamers,  via  Ogdensburgh;  so  that  in  the  ag- 
gregate the  rate  is  8  to  10  cents  per  hundred 
pounds  less  than  on  any  other  line.  A  vast 
amount  of  New  England  business  that  used  to 
go  via  Ogdensburgh  now  goes  by  this  route, 
since  the  passage  of  the  Interstate  Commerce 
Law. 

It  is  unnecessary  to  go  further.    The  Louis- 


ville db  Naehville  Case  covers  every  point.  Bat 
since  the  announcement  of  that  decision.  Judge 
Deady  has  gone  a  step  further,  and  held  that 
competition  in  all  cases,  whether  by  foreign  or 
domestic  corporations,  or  by  water  lines,  con- 
stitute£(  a  dissimilar  circumstance. 

Me  parte  KoeMer,  1  Interstate  (^m.  Bep. 
817. 

The  lines  out  of  Boston  that  compete  for 
west  bound  traffic  to  points  in  the  West  are  very 
numerous,  and  are  enumerated  in  the  answers 
and  shown  on  the  maps. 

Montreal  is  a  competing  point.  The  Grsod 
Trunk,  via  Portland,  is  one  line  competiof^ 
there;  the  water  line,  via  New  York  and  Lake 
Champlain,  is  another;  the  Delaware  &  Had- 
sonCanal  Company  is  another;  the  Canadian 
Pacific  is  another. 

A  vast  amount  of  traffic  that,  before  the 
passage  of  the  Interstate  Commerce  Law,  used 
to  come  over  the  Grand  Trunk  and  Central 
Vermont,  and  was  exported  at  Boston,  noir 
stops  at  Montreal,  and  is  exported  that  way. 

IV.  a.  It  is  true  that  the  Boston  &  Albany 
Company,  and  everybody  else,  has  a  standiiq; 
before  this  Commission  to  complain.  But  it  is 
observable  that  this  complaint  does  not  come 
from  a  shipper  who  compldns  of  the  rates  at 
Ogdensburgh  and  St.  AllMms  respectively.  It 
comes  from  a  competitor  at  points  on  the  great 
Lakes,  and  that  is  the  real  grievance.  The 
Boston  &  Albany  care  nothing  about  the  rates 
at  Ogdensburgh  and  St  Albans.  Theirs  is  not 
a  missionary  duty.  But  the  trouble  is,  tbef 
want  to  get  rid  of  their  principal  competitor 
for  west  bound  traffic  to  competing  points  in 
the  West. 

But  it  has  been  generally  supposed  that  (he 
object  of  the  Interstate  Commerce  Law  was  to 
encourage  competition  and  to  break  down  mo- 
nopolies instead  of  creating  them;  and  so  the 
Commission  announced  in  the  LouimlU  ^ 
NashviUe  (Jose, 

How  often  has  it  been  held  that  he  who  seeks 
equity  must  come  into  court  with  clean  hands. 
Motives  are  material.  Thus  when  a  stock- 
holder of  a  private  corporation  buys  the  stock 
of  a  rival  corporation  for  the  purpose  of  bring- 
ing a  suit  to  destroy  the  rivalry,  he  will  not  be 
heard  in  a  court  of  equity,  when  the  question 
is  one  of  discretion. 

1  Redfleld  on  Eailwaya,  76. 

The  author  says: 

'*  But  when  the  fact  is  established  that  un- 
der pretense  of  serving  the  interests  of  one 
compan V,  the  shareholders  of  a  rival  companyt 
by  purchasing  shares  for  the  purpose  of  liu- 
nation,  can  make  this  court  the  instrument  for 
defeatina;  or  injuring  the  company  into  which 
they  so  intrude  themselves,  in  order  to  raise 
questions  and  disputes  on  matters  as  to  which 
all  the  other  members  of  the  company  may  be 
agreed,  I  cannot  consider  that  in  such  a  case 
it  is  the  province  of  the  court  ordinarily  to  in* 
terfera  In  questions  of  the  law  of  contiacU, 
when  there  is  a  discretionary  jurisdiction  is 
this  court,  circumstances  affecting  the  con- 
dition of  the  contracting  parties  and  theori^ 
of  their  rights  in  relation  to  the  subject  matter 
of  the  contract  deserve  great  consideration." 

b.  The  second,  third,  and  fourth  aecUonsof 
the  Interstate  Commerce  Law  are  merely  de- 
claratory of  the  common  law.     Unjust  dis^ 
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crimination  was  illegal  at  common  law.  So 
was  undue  preference;  and  to  charge  more  for 
a  shorter  than  a  longer  distance,  for  the  same 
amount  and  class  of  freight,  under  the  same 
circumstances,  was  also  illegal. 

AUihiion,  etc.  B,  R.  (Jo.  v.  Denver,  ete.  B,  B. 
Co.  110  U.  S.  683  (Bk.  28,  L.  ed.  297). 

The  guiding  rule  at  common  law  was.  What 
is  reasonable?  And  that  is  the  rule,  and  the 
only  guidine  rule,  under  this  statute,  where 
every  case  involves  a  question  of  law  and 
fact,  and  where  every  case  depends  on  its  own 
merits. 

The  petitioners  never  have  been  able  to 
break  down  the  defendant's  line  as  a  competitor 
for  through  business.  Is  it  reasonable  that  the 
instrumentality  of  the  Interstate  Commerce 
Law  should  be  used  to  accomplish  Uiat  pur- 
pose, when  the  object  of  the  Law  was  to  pro- 
mote competition? 

0.  The  i>etition  is  based  on  the  fourth  sec- 
tion. No  questions  arise  under  any  other  sec- 
tion. Petitions  must  notify  parties  of  what 
they  have  got  to  meet,  otherwise  Interminable 
confusion  arises  on  trial 

Aitotlie  Petition  of  the  Vermont  State  Orange, 


The  Bates  to  Boston,  ete. 

y.  The  rates  between  Boston  and  Ogdens- 
burgh  and  St.  Albans,  respectively,  ana  other 
Vermont  points  are  reasonable,  and  for  a 
great  variety  of  reasons  besides  those  enumer- 
ated above.  The  rates  charged  compare  most 
favorably  with  those  of  other  north  and  south 
lines.  The  character  of  the  country  through 
which  these  roads  run,  the  cost  of  construc- 
tion, the  cost  of  operation  and  the  amount  of 
local  support  will,  of  course,,  be  remembered. 
No  proper  comparison  can  be  made  between 
Vermont  Roads  and  roads  running  through 
Massachusetts,  between  Boston  and  New  Yo», 
where  there  are  numerous  rival  roads  and 
where  the  roads  pass  through  large  manufact- 
uring districts,  and  are  operated  at  a  compar- 
ativelj  small  expense.  The  only  fair  test  is  to 
take  other  roads,  situated  like  the  Central  Ver- 
mont and  Ogdensburgh  Roads,  and  conopare 
their  Interstate  rates.  The  Passumpsic  ICoad 
is  of  this  character.  The  St.  Johnsbory  & 
Lake  Champlain  Road  is  another. 

The  rates  made  by  the  Central  Vermont 
Road  to  Boston  are  less  than  the  rates  of  either 
of  these  roads  for  the  same  distances.  The 
rates  made  by  the  Central  Vermont  Road  to 
Providence,  Rhode  Island,  are  also  less  than 
those  of  other  Vermont  lines.  The  rates 
made  by  the  Connecticut  River  Railroad  and 
the  New  York,  New  Haven  &  Hartford  Rail- 
road for  Vermont  business  are  higher,  dis- 
tances considered,  than  the  rates  mi^e  by  the 
Central  Vermont  Road  from  St  Albans  and 
other  Vermont  points  to  Boston,  which  latter 
are  the  subiect  of  complaint.  The  tables  sub- 
mitted by  Mr.  Chittenden  will  show  this.  The 
local  rates  that  begin  and  end  in  Vermont  are, 
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of  course,  of  no  consequence.    A  few  illustra- 
tions will  be  given  for  argument: 

a.  Let  us  take  a  few  of  the  rates  between 
Ogdensburgh  and  Vermont  points  to  Boston 
(which  are  the  ones  complained  of). 

Cbntbal  Vermont  Railroad. 

Rates   per 
Miles  to      100  lbs. 
Points.  Boston.      1st  class. 


Ogdensburgh      -       -        408 

60 

St.  Albans.       -       -       -    264 

55 

Burlineton,  -       -       -        248 
Waterbury,       -       -       -    218 

55 

55 

Montpelier,  -       -       -        207 

55 

Rutland,  ....    167 

80 

Ludlow,        ...        142 

80 

White  River  Junction,  -    144 

86 

Passuhfsto  Road. 

Rates  per 

Miles  to 

100  lbs. 

Points.                           Boston. 

Ist  class. 

Newport,         -       -       -    250 

60 

Barton,         -       -       -         285 

60 

Lyndonville,    •        -       •    214 

55 

Ryegate,       -       -       -        189 
Bradford,         -       -       -    178 

46 

42 

Norwich.     -       .        -         149 

40 

St.  J.  &  L.  C.  Road. 


Points. 


Rates  per 
Miles  to     100  lbs. 
Boston.      1st  class. 


Swanton,  -       •       -    802  55 

b.  As  to  the  rates  to  Providence,  Rhode 
Island,  it  will  be  noticed  that  the  rates  given 
by  the  Central  Vermont  are  also  less  than  those 
of  other  Vermont  Roads  to  the  same  point. 

Central  Vermont  Road. 


Points. 

Burlineton, 
Waterbury,  - 
Montpelier, 
Rutland, 
Ludlow,  • 

Passumpsio  Road. 


Distances 

Rates  100 

to  Provi- 

lbs. 1st 

dence. 

class. 

-    270 

58 

240 

58 

-    229 

58 

195 

88 

.    169 

88 

Points. 


Distances    Rates  100 

to  Provi-     lbs.  Ist 

dence.         class. 


Littleton,  N.  H.  -       -    288 

Lisbon.  N.  H.       -  -       222 

Wentworth,  N.  H.  -       -    186 

Plymouth,  N.  H.  •        170 

Meredith,  N.  H.  -       -    157 

Laconia,  N.  H.     •  -       146 

Tilton,  N.  H.  -  -       -    187 


58 
58 
58 
40 
40 
86 
86 


6.  As  to  the  rates  to  New  York,  it  will  be 
noticed  that  the  difference  in  favor  of  the  Cen- 
tral Vermont  is  great  on  the  first  four  classes 
of  freight,  and  still  greater  on  the  last  two 
classes. 
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Sip.. 


Distances  to 

Road. 

New  York. 

, — 

-Rates  for  the  Six  Claises.- 

— » 

C.  V.  R.  R. 

-    854 

60 

50 

40 

27 

24 

17 

PaBsumpslc. 

-       -               889 

68 

58 

49 

85 

83 

28 

C.  V.  R  R. 

-       .    888 

55 

45 

88 

27 

23 

17 

<<        «( 

-       -       808 

it 

t< 

«< 

<< 

•< 

(1 

•<       t* 

-       .        .    297 

<< 

C( 

<( 

(( 

•1 

li 

Passumpsic. 

-       -       -       824 

66 

56 

47 

85 

81 

27 

-    808 

62 

54 

45 

84 

29 

26 

-       295 

60 

58 

44 

84 

29 

26 

-       -       .    278 

59 

50 

48 

88 

28 

25 

-       -       -       262 

58 

48 

41 

82 

27 

24 

-    288 

52 

45 

87 

81 

26 

28 

C.  V.  R  R 

264 

45 

40 

85 

27 

19 

16 

<<       ti 

.    247 

80 

27 

22 

18 

15 

15 

Station. 

St.  Albans, 

Newport, 

Burlington, 

Waterbury, 

Hontpelier, 

Barton, 

Lyndonville, 

St.  Johnsbury, 

Ryeeate. 

Bradford, 

Norwich, 

Brandon, 

Rutland, 

The  last  two  rates  above  are  about  40  per 
cent  less,  for  about  the  same  distances,  than 
the  rates  from  Bradford  and  Norwich  on  the 
Passumpsic  Road. 

d.  An  examination  of  the  rates  existing  be- 
tween Vermont  points  and  points  in  Massa- 
chusetts on  the  line  of  the  Connecticut  Riyer 
Road,  and  between  Vermont  points  and  points 


in  Connecticut  and  New  York  on  the  line  of 
the  New  York,  New  Haven  &  Hartford  Road, 
shows  that  these  rates  are  considerably  higher, 
distances  considered,  than  the  rates  from  Og- 
densburgh,  St  Albans,  and  other  Vermont 
points  to  Boston,  as  is  shown  by  the  following 
examples  taken  from  Mr.  Chittenden's  state- 
ment: 


Station. 
Ogdensburgh, 


St.  Albans, 

(( 
Montpelier, 


Destination. 

Northampton, 
Hartford, 
Boston, 
Northampton, 
Hartford, 
Boston, 
Northampton, 
Springfield, 
Boston, 
White  River  June,    Northampton, 

Hartford, 
««         •*       «•         Boston, 

e.  The  Delaware  and  Hudson  Canal  Com- 
panv's  Road  is  an  instance  of  a  New  York 
Railroad  running  through  a  countrv  similar  to 
this.  A  reference  to  me  table  of  that  com- 
pany's rates,  given  in  Mr.  Chittenden's  state- 
ment, shows  that  the  Interstate  rates  to  Boston, 
given  by  the  Central  Vermont  Road  on  the 
east  side  of  Lake  Champlain,  compare  very 
favorably  with  those  of  the  Delaware  &  Hud- 
son Canal  Company's  for  corresponding  points 
on  the  west  side  of  the  lake;  and  in  many  in- 
stances the  rates  of  the  Central  Vermont  for 
corresponding  distances  are  considerably  less. 
For  instance  the  Delaware  &  Hudson  Canal 
Company's  rate  from  Westport  to  Boston,  a 
distance  of  298  miles,  is  sixty  cents,  while  the 
Central  Vermont's  rate  from  Alburgh  to  the 
same  point,  a  distance  of  284  miles,  is  only 
fifty-five  cents. 


Road. 

Conn.  R. 

N.  Y.,  N.  H.  &  H. 

C.  V.  R.  R.      - 

Conn.  R 

N.  Y.,  N.  H.  &  H. 

C.  V.  R.  R  -       - 

Conn.  R 

Conn.  R. 

C.  V.  R.  R      - 

Conn^  R 

N.  Y.,  N.  H.  &  H. 

C.  V.  R  R  -       - 


Distance.    Rate  1st  ClaHi 


-    869 

60 

298 

60 

-    408 

60 

227 

68 

-    270 

60 

264 

69 

-    170 

99 

187 

99 

-    207 

99 

107 

44 

-    190 

46 

144 

86 

{See  Mr,  OhiUenden'i  SkUemmU.) 
f.  The  IntersUte  rates  of  the  Central  Ver- 
mont from  points  in  Vermont  to  Boetofi  and 
New  York,  compare  most  favorably  with  the 
rates  for  like  distances  of  manv  other  rotdi  in 
the  United  States  which  run  through  faininf 
districts,  thouffh  the  character  of  &e  coontiT 
through  which  these  latter  roads  run  is  focfi 
that  their  cost  of  construction  and  operation  ii 
necessarilv  small  as  compared  with  that  of 
roads  of  the  Central  Vermont  A  compariioe 
of  I  the  rates  from  points  on  the  Central  V(r 
mont  Road  to  Boston  with  the  Interstate  Tt» 
of  the  Chicago  &  Alton  Railroad,  northwot 
of  Woodhouse,  where  prices  are  graduated  by 
distances,  shows  the  following: 


Stations  on 

Miles  to 

C.  V.  R  R 

Boston. 

Hartford.  Vt, 

-    146 

Sharon, 

197 

South  Royalton,    - 

-    162 

Montpelier, 

.       207 

Essex  Junction,     - 

•    240 

Milton. 

-       291 

St  AllMms,     • 

-    264 

Rouse's  Point,  N.  Y., 

.       288 

[Ogdensburgh,  N.  Y.,]  - 

..   -  .[408]^ 

{See  Mr.  OhiUendm'e  StatemmU.) 


ates,  1st  Class 

Interstate  Ratei  « 

C.  V.  R  R 

C.&A.RR.for 

same 

distance. 

88 

60i 

40 

61i 

49 

02 

99 

68i 

99 

64 

99 

66 

99 

68 

60 

70 

[60] 

1887. 
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g.  Again,  a  comparison  of  the  rates  of  the 
Central  Vermont  Koad  from  Vermont  points 
to  New  York,  with  the  interstate  rates  of  the 
Chicago  &  Alton  Railroad,  the  Chicago, 
Milwaukee  &  St.  Paul  Railroad,  and  the 
Chicago,    Burlington   &   Quincy    Railroad, 


shows  that  the  rates  of  the  Central  Vermont 
Railroad  are  much  the  lowest  for  the  same  or 
corresponding  distances,  as  is  indicated  by  the 
following  table,  which  will  be  more  fully  ex- 
plained oy  a  reference  to  Mr.  Chittenden's 
statement: 


284 
248 
273 
279 
290 
806 
840 
880 


1st  class.        Ist  class. 
V.  R  R    Miles.    Rate. 


Stations  on    Miles  to 
C.  V.  R  R       N.  Y. 

C 
Chester,    - 
Ludlow, 
Rutland,   - 
Proctor, 
Brandon,  • 
Middlebury, 
Burlington, 
St.  Albans, 
Rouse's  Point,  •    404 

(^  Mt.  ChiUendm*i  Statement,) 


Rates   Rates  C.  &  A.RR  Rates  M.&  StP.RR  Rates  C.B.  &  Q.RR 


80 
80 
80 
84 
45 
54 
55 
60 
60 


284 
248 
278 
279 
290 
806 
840 
880 
404 


64 

65 

70 

70 

70 

72 

75 

75i 

78 


Ist  class. 
Miles.     Rate. 


228 
288 
274 
284 
292 
805 
848 
878 
404 


70 
70 
75 
75 
75 
75 
75 
77 
82 


1st  class. 
Miles. 

283 

248 

275 

281- 

289 

806 

886 

879 

402 


Rate. 
60 
65 

,  68 
68 
70 
75 
75 
85 
90 


Substantially  all  the  com,  wheat  and  flour 
consumed  in  Vermont  comes  from  the  West, 
and  is  dropped  off  at  all  Vermont  points  at  the 
Boston  competing  rates.  This  has  been  the 
practice  for  years,  and  has  been  done  to  en- 
courage other  industries  in  the  State. 


C. 

State  Taxes. 

The  state  taxes  assessed  and  collected  by  the 
State  Tax  Commissioner  for  the  years  1883, 
1884  and  1885,  were  as  follows: 


Express  Companies, 
Telegraph  Companies, 
Telephone  Companies,  • 
Steamboat,  Car  and  Trans.  Cos', 
Ifalional  Cajr  Company, 

Railroads, 

Savings  Banks 

Trust  Companies, 

Home  Insurance  Companies 

Foreign  Insurance  Companies 

Totals, 


1888. 

$    1,898.71 

597.60 

504.58 

7,918.26 

85,516.96 
52.771.76 
80,509.67 
6,768.84 
18,855.69 

$199,887.07 


« 


1884. 

1,843.86 

I  571.40 

i025.72 

1,576.67' 

5.671.16 

98,886.27 

60,759.27 

20,464.80 

6.487.70 

18,585.91 


$205,221.76 


1885. 

$    1,401.08 

512.82 

1,100.57 

1,407.79 

5.625.34 

87,445.99 

67,986.78 

14.992.22 

5,898.68 

14,870.08 

$200,685.70 


Of  these  taxes  the  Central  Vermont  Railroad 
Company  paid: 

1888.  1884.  1885. 

$48,901.68       $58,459.88       $50,188.69 

The  other  state  taxes  raised  in  the  same 
time  were  the  biennial  taxes  of  ten  cents  on  the 
dollar  of  the  grand  lists  of  1883  and  1885. 

This  was  in  1883-1884,  $162,710.58  (i— $81,- 
855.29);  in  1885-1886.  $171,011.26  (i— $85,505.- 
68);  making  the  total  taxes  raised  by  the  State 
each  year  as  follows: 

1883.  1884.  1885. 

$280,692.36      $286,577.05       $286,141.88 

Thb   Condition  of  Vermont  Industbibs. 

The  material  prosperity  of  the  people  of 
Vermont  has  been  sleadily  on  the  increase 
since  the  introduction  of  railroads  into  the 
State,  as  is  shown  by  the  following  statistics 
of  the  population,  the  wealth,  the  condition  of 
manufactures,  and  the  condition  of  the  agri- 
cuitund  interests  in  the  State,  taken  from  the 
official  figures  of  the  last  United  States  census. 

Iktbs  S. 


Year. 

Number. 

1880  -   - 

•  832.286 

1870   -   . 

330,551 

1860  •   . 

-  315,098 

1850   •   - 

814,120 

1840  - 

-  291,948 

1830   .   . 

280,652 

a.  The  population  of  Vermont  since  1830  is 
shown  by  the  following  figures: 

Per  cent    of  In- 
crease in  Preced- 
ing 10  Tears. 
0.5 
4.9 
0.8 
7.5 
4.0 
18.9 

Though  the  percentage  of  increase  shows  a 
tendency  to  grow  smaller  in  the  last  40  years, 
thiF  is  not  necessarily  an  indication  of  less 
prosperity,  for  the  density  of  population  in 
Vermont  had  about  reached  its  limit  for  a 
farming  State  in  1840.  This  is  shown  by  the 
comoarative  density  of  population  of  Vermont 
and  rTew  Hampshire  since  1840,  which  is  as 
follows: 

1840.        1850.        1860.        1870.        1880. 

82.0         84.4         84.5         86.1  86.4 

to  square  mile  in  Vermont; 

81.6         35.3         86.2         85.8  88.5 

to  square  mile  in  New  Hampshire. 
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Iowa,  Michigan  and  Virginia  were  well  set- 
tled farming  States  in  1880.  and  the  density  of 
population  in  those  States  for  that  year  is 
eivenas29.8.  28.5  and  87.7,  respectively,  to 
U&e  square  mile. 

Vermont  has  shown  a  steady  increase  in  her 
population  since  1830,  while  in  the  States  of 
X^ew  Hampshire  and  Maine  a  decrease  took 

Slace  from  1860  to  1870;  in  New  Hampshire  a 
ecrease  of  2.8  per  cent,  and  in  Maine  a  de- 
crease of  0.2  per  cent. 

b.  The  Talue  in  property  in  Vermont  has 
also  shown  an  increase  since  1850.  The  as- 
sessed and  •true  value  of  property  in  the  State 
from  1850  to  1870  is  shown  by  the  following 
figures: 

Assessed  Value.      True  Value. 

1850     •        -     t  76,864.289         $  92,205,049 
1860         -  84,758.619  122,477,170 

1870     -        •        149,782,929  285,849,558 

For  the  year  1880  only  the  assessed  value  is 
given  by  the  United  States  Census  Reports, 
and  this  was  $86,806,775.  The  apparent  de- 
crease from  1870,  as  well  as  the  extraordinary 
increase  in  1870  from  1860,  was  partly  due  to 
the  inflated  prices  current  in  1870.  Gfold  was 
at  an  average  premium  of  25.8  per  cent,  and 
Superintendent  Walker,  of  the  United  States 


Census,  estimates  that  the  Increase  of  valuh- 
tion  due  thereto  was  20  per  cent.  With  these 
allowances  the  value  of  proper^  in  the  State 
shows  on  the  whole  a  decided  increase. 

c.  Manufactures  have  also  increased  steadilr 
in  Vermont.  The  value  of  manufactured  prod- 
ucts in  Vermont  for  the  years  1850,  1860, 
1870  and  1880,  is  as  follows: 

1850  .    $  8,570,920 

1860  -        -  14.687,807 

1870       -       -       82,184,606       ($27,856,000.) 

1880  -        •  81,554,866 

Allowing  15  per  cent  as  the  extra  increase 
in  1870  on  account  of  the  state  of  the  currency 
in  that  year,  the  figures  for  that  year  would 
stand  $27,356,909,  showing  an  increase  of 
nearly  75  per  cent  between  1850  and  1860,  of 
nearly  100  per  cent  between  1860  and  1870. 
and  of  about  15  per  cent  between  1870  and 
1880. 

d.  The  condition  of  agriculture  in  Vermont 
also  shows  a  marked  improvement  since  1850. 
The  number  of  farms,  the  number  of  acres  of 
improved  land,  the  value  of  farm  lands  and 
the  value  of  improvements  and  machinerj 
used  thereon  for  the  years  1850.  1860.  1870 
and  1880,  is  shown  by  the  following  table: 


Year. 

1850 
1860 
1870 
1880 


Number  of 
Farms. 

.  29.768 
81.556 

-  88,827 
85.522 


Acres  of  Im- 
proved Land. 

2,601,409 
2,828.157 
8,078,257 
8,286.461 


Value  of 
Farm  Lands. 

$  68.867,227 

94,289.045 

189,867,075 

109,846,010 


Valve  of  Imp.  and 
Mach.  Used. 

$  2,789,283 
8,655,955 
5,250.279 
4,^79,285 


Making  the  same  allowance  for  the  state  of 
the  money  market  in  1870  as  has  been  made 
above,  a  marked  and  almost  steady  increase  is 
shown. 

The  number  of  persons  engaged  in  agricult- 
ure in  Vermont  in  1880  was  as  follows: 

Total  persons  engaged,  55,251;  males,  55,- 
087;  females,  214. 

Ages:  10  to  15~male,  1,670;  female,  10;  16 
to  59— male,  44.856;  female,  160;  60  and  over 
—male,  24,249;  female,  888. 

(The  membership  of  the  Vermont  State 
Granee  is  about  2,000,  composed  of  both  male 
and  £male  members.) 


The  average  size  of  the  farms  in  six  States 
in  1880  was  as  follows: 

Vermont.  187  acres;  New  Hampshire,  116; 
Maine,  102;  New  York,  99;  Michigan,  90; 
Iowa,  184. 

The  productiveness  of  Vermont  farms  com- 

Eares  favorably  with  that  of  the  farms  of  other 
tates.  Following  is  given  the  number  of  acres 
of  improved  land  in  1879,  in  the  States  of  Ver- 
mont, New  Hampshire,  Maine  and  Iowa;  the 
value  of  the  farm  products  of  each  of  these 
States  in  the  same  year,  and  the  average  value 
of  products  per  acre: 


Vermont 

New  Hampshire  - 

Maine 

Iowa     -       -       . 


Number  of  Acres  of 
Improved  Land. 

-  8,286,461 
2,808,112 

-  8,484,908 
19,866,541 


Value  of  Farm 
Products  1879. 

$  22,082,656 

18,474,880 

21.945,489 

186,108,478 


Value  per 
AcrelWO. 

$6.78 
5.84 
6.80 
6.84 


Since  1850  the  amount  of  agricultural  prod- 
ucts  annually  raised  in  Vermont  has  in- 
creased. There  has  been  an  increase  in  the 
number  of  swine,  oats,  buckwheat  and  cattle 
annually  produced;  also  a  marked  increase  in 


1849 
1859 
1869 
1879 


the  production  of  butter,  milch  cows,  horses, 
live  stock,  hay  and  barley.  The  amount  pro- 
duced of  the  last  six  named  articles  for  the 
vears  1849, 1859,  1869  and  1879  is  given  as  fol- 
lows: 


Horses,  No. 

61.057 
69,071 
66,015 
75.215 


Butter,  lbs. 

Hay,  tons. 

Barley,  bushels. 

12.187.980 
15,900,367 
17,844,896 
25,240,826 

866,158 

940.178 

1,020,669 

1,051,188 

42,150 

79.211 

117.888 

267,625 

I887. 
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Live  Stock,     Milch  Cows, 
Value.  Number. 

1849  .       :       -    $12,648,228  146,128 

1859        -       .  16.241,989  174.667 

1869  -       -        -      28,888.885  180,285 

1879        .        •  16,586,195  217,088 

The  amount  of  Indian  com  produced  in 
1879  is  about  the  same  as  that  produced  in 
1849.  The  only  leading  agricultural  products 
of  which  the  annual  production  has  aecreased 
are  rye,  hops,  wheat,  cheese,  sheep  and  wool. 
The  decrease  in  the  case  of  many  of  the  last 
named  articles,  and  especially  in  the  case  of 
sheep  and  wool,  is  to  be  attributed  to  circum- 
stances other  than  the  influence  of  railroads. 

(8ee  Oompendiums  of  the  9th  and  10th  United 
State$  Census,) 

Aboument  Of  Hon.  Gborge  F.  Edmunds 
FOB  THE  Vermont  State  Grange.* 

I  shall,  if  it  please  Tour  Honors,  occupy  only 
a  very  few  moments  of  your  time  in  discussine 
this  matter.  First  and  principally,  because  i 
do  not  believe  it  necessary  to  you,  or  to  the 
just  disposition  of  this  case;  secondly,  because 
1  do  believe  it  necessary  that  my  honorable  op- 
ponents and  I  should  get  the  train  and  go 
home  this  evening. 

The  Orangera. 

First,  then,  as  to  the  grangers,  my  clients,  in 
respect  to  whom  my  Brother  Fifield  and  the 
gentlemen  on  the  other  side  have,  from  time  to 
time,  made  observations  altogether  uncompli- 
mentary, as  to  their  being  "mythical,"  "non- 
existent  persons,"  and  so  forth.  All  I  have  to 
say  in  reply  to  Uiat  is,  that  the  farmers  need 
no  defense  from  me.  They  are  a  good  deal 
more  numerous  than  any  other  part  of  Uie 
people  of  the  United  States.  I  happened  to 
«ee  in  a  newspaper  this  morning  an  account  of 
■a  meeting  of  45,000  of  them  in  Pennsylvania, 
the  other  day.  There  are  a  good  mtinv  of 
them  everywhere,  though  they  do  not  all  be- 
long to  organized  granges,  for  the  grangers' 
associations  do  not  embrace  all  the  farmers  of 
the  country,  lany  more  than  the  law  associa- 
tions embrace  all  the  lawyers.  There  are  a 
^eat  many  persons  who  have  been  admitted 
to  the  bar  who  do  not  belong  to  any  law  asso- 
ciation; still  we  are  supposed  to  be  entitled  to 
the  same  rights  and  privileges  as  those  who  are 
members  ofa  law  association.  And  the  f arm- 
«r8  of  this  country,  and  of  this  State,  therefore, 
have  the  same  riehts,  whether  members  of  the 
grange  or  not.  They  have  the  right  to  associ- 
ate and  defend  their  interests,  the  same  as  the 
railroads,  the  clergymen,  the  manufacturers, 
the  Knights  of  Labor,  or  any  other  members 
•of  the  community,  so  that  I  need  not  take  up 
Any  time  in  vindicating  them  as  standing  be- 
fore you  and  asking  justice  at  your  hands  un- 
•der  the  law  for  the  classes  of  industry  that  they 
represent  You  are  here  as  a  public  tribunal 
of  investigators,  before  whom  any  citizen,  or 
any  set  of  citizens,  having  a  well  founded 
ground  of  complaint,  may  come  and  state  their 
ff  rievances.  They  are  entitled  to  be  heard,  and 
if  a  wrong  is  being  done  to  them,  you  are 
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bound  to  see  that  justice  is  done.  So  much 
for  that,  which  I  will  again  say  was  quite  un- 
necessary for  my  clients. 

Scope  qf  the  InteretcUe  Chmmerce  Act, 

Let  us  see  where  we  are.  This  Act  in  its 
first  and  second  sections  seems  to  be  couched 
in  language  that  is  very  plain  to  the  unsophis- 
ticatea  mind.  It  appears  to  be  intended  to 
regulate  and  control,  according  to  good  meth- 
od, and  consistent  with  justice,  the  operations 
of  interstate  commerce  by  railways  and  water 
communications  connected  with  theuL  So  far 
as  it  was  possible  for  Ooneress,  within  its  con- 
stitutional power,  to  readi  every  agency  en- 
gaged in  those  transactions,  it  was  to  be  exert- 
ed. The  object  was  beneficent  and  the  nature 
of  the  Law  was  intended  to  reach,  and,  so  far 
as  language  can  go,  I  think  does  reach  every 
operauon  of  interstate  commerce  that  is  car- 
ried on  by  no  matter  how  many  agents  or  con- 
necting local  lines,  so  that  they  are  engaged  in 
a  contfnuotis  transmission  of  men  or  things  by 
any  "arrangement,"  as  the  Law  says,  between 
them  in  relation  thereto.  There  can  be  no  es- 
cape from  the  provisions  of  the  Law  by  any 
rafiroad  in  the  United  States,  unless  it  is  re- 
stricted by  its  charter  and  operations  to  purely 
local  state  business.  Every  road  that  provides 
facilities  for  the  business  of  connecting  roads, 
and  engages  in  the  takins  of  goods  out  of  its 
own  State  on  to  a  railroad  in  another  State,  by 
any  sort  of  communication  or  arrangement, 
or  combination,  or  understanding,  bv  wha^ 
ever  contrivance  or  form  it  is  reached,  comes 
within  the  scope  of  the  operation  of  this  Law. 
When  the  States  have  undertaken  to  interfere 
with  the  abuses  and  wrongs  that  have  been 
committed  all  through  the  country,  the  su- 

freme  court,  much  against  its  wishes  and  will, 
believe,  was  oblig^  to  decide  that  it  was 
within  the  purview  of  Congress  alone.  So  that 
I  insist  the  language  of  this  Act  shall  be  given 
the  most  liber^  and  benign  construction,  in 
order  to  work  the  good  effects  it  was  intended 
to  accomplish.  It  is  not  to  be  construed  like 
a  criminal  statute,  but  every  interpretation  and 
construction  that  can  aid  and  reach  the  great 
object  Congress  had  in  view  should  be  ^ven 
to  it.  Enough  for  that,  because  I  am  confident 
Tour  Honors  will  all  agree  with  me.  I  do  not 
n^  to  resort  to  any  strained  interpretation  to 
apply  it  to  this  case.  I  only  make  these  ob- 
servations to  etate  my  views  of  its  general  pur- 
pose and  effect 

The  Defendant  Roads  Within  the  Power  and 
Provisions  of  the  Act. 

In  this  case  we  find  certain  facts  sworn  to 
by  Mr.  Porteous,  although  he  seems  to  know 
a  good  deal  less  when  he  is  on  the  witness 
stand  than  he  does  when  he  is  off  from  it — as 
careful  men  sometimes  do— and  his  superior 
officer,  €k>vemor  Smith,  seems  to  be  affected 
with  the  same  malady,  unlike  Mr.  Mcllen,  who 
spoke  fully  and  frankly,  as  did  Mr.  Mills,  and 
these  other  gentlemen.  As  I  said,  we  have 
the  facts  sworn  to  by  Mr.  Porteous,  as  you 
will  see  when  you  read  over  the  reporter's 
notes,  that  in  respect  to  the  transmifision  of 
business  between  the  places  on  the  line  of  the 
Boston  &  Lowell  Road  (and  by  that  I  will  in- 
clude all  from  Boston  to  White  River  JuncUon» 
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without  naming  the  concerns  that  compose  it), 
whether  from  Boston  or  any  place  between 
that  point  and  White  River  Junction,  on  busi- 
ness going  into  the  State  of  Vermont,  that  the 
two  roads  have  arranged  and  agreed  upon  a 
basis  upon  which  that  business  shall  be  done 
and  the  prices  which  shall  be  paid  for  it;  an 
arrangement  and  understanding  was  arrived 
at  and  consummated  between  the  agent  of  the 
corporation  of  the  Central  Vermont  Railroad 
Company,  on  the  one  hand,  and  the  agent  of 
the  corporation  of  the  Boston  &  Lowell  Rail- 
road Company,  on  the  other,  and  perhaps  some 
of  the  other  roads  in  the  route,  but  mainly  be- 
tween the  two  I  have  named.  That  arrange- 
ment was  made  in  advance  as  to  what  rates 
should  be  charged  for  that  joint  business,  and 
the  division  that  was  to  be  made  from  the 
collection  of  those  rates,  as  shown  by  the  di- 
vision list  put  in  evidence.  If  this  is  not  a 
joint  arraoeement  (which  is  more  than  the  Law 
requires),  ii  it  is  not  an  "arrangement,"  to  use 
the  very  language  of  the  Law,  for  the  carriage 
of  goods  from  one  State  into  another  over  a 
common  line,  then  there  is  no  language  that 
can  be  taken  out  of  our  English  tongue  that 
can  accomplish  it  And  I  leave  that.  That  is 
all  I  wish  to  say  about  that. 

The  National  Despatch  Line, 

Kow,  as  to  this  National  Despatch  Line. 
That  is  just  the  same  only  it  is  done  in  a  dif- 
ferent form.  We  have  learned  from  the  evi- 
dence in  this  case  what  this  National  Despatch 
Line  is.  As  some  of  the  witnesses  stated,  it  is 
only  a  name,  or  a  trademark.  But  the  public 
have  never  known  what  it  really  is.  A  well 
known  man  in  this  town,  who  is  a  large  ship- 

{)er,  said  to  me  that  he  had  sent  millions  of  dol- 
ars  of  freight  out  of  this  town  by  the  National 
Despatch  Line,  supposing  it  to  be  a  regularly 
organized  corporation,  having  a  bodv  and  cap- 
ital and  officers,  and  somebody  to  look  to  if 
there  was  any  loss  or  damage  to  be  made  good. 
He  was  much  amused  to  find  that  the  National 
Despatch  Line  was  in  reality  a  good  deal  bet- 
ter and  stronger  than  he  suppled  it  was  in 
that  respect,  tor  it  had  turned  out  to  be  com- 
posed of  the  Boston  &  Lowell  Railroad  Com- 
pany, with  all  its  goods,  assets  and  effects;  the 
Central  Vermont,  with  all  its  eoods,  assets  and 
effects;  the  Grand  Trunk  Railway  and  all  its 
belongings,  and  a  good  deal  better.  But  we 
find  that  this  National  Despatch  Line  is  simply 
a  name  by  which  these  three  operating  railroads 
transact  through  business  together;  by  which 
they  convey  freight  from  Boston  to  the  West, 
and  to  Montreal  and  East,  from  those  places  to 
Boston  and  eastern  points.  That  brings  these 
roads  within  the  Act,  I  assume.  The  question, 
then,  is  simply  whether,  in  order  to  bring  any 
one  of  them  or  all  of  them  within  the  fourth 
section  of  this  Act,  it  is  necessary  that  they 
should  all  combine  in  the  charging  of  a  greater 
rate  for  a  shorter  distance  than  for  the  longer 
one.  If  it  is  necessary  that  they  should  all 
combine,  then  it  is  clear  to  my  mind,  as  my 
learned  friend  Strout  says,  that  the  Grand 
Trunk  Railway  Company  has  not  had  any- 
thing to  do  in  respect  of  the  charges  that  are 
to  be  made  between  Boston  and  West  Lebanon, 
or  White  River  Junction,  or  between  Boston 
and  White  River  Junction,  Montpeller,  St.  Al- 


bans, etc. ;  and  the  reason  it  did  not  combioe 
was  that  it  had  no  interest  in  that  matter.   If 
you  take  the  proposition,  in  the  reverse,  the 
Boston  &  Lowell  would  have  no  interest  what- 
ever and  could  have  nothing  to  do  and  would 
have  nothing  to  do  with  the  quesUon  of  rttes^ 
on  freight  from  Toronto  or  Detroit  to  Mont- 
peller, although  that  would  have  come  from  a 
foreign  country  to  the  United  States.    The 
only  way,  on  that  theory  of  the  Law,  that  yoa 
could  have  the  fourth  section  operate  at  all 
would  be  between  two  roads  in   adjoinbg 
States  who  made  an  interchange,  each  agreeing 
that  it  would  charge  as  a  common  cam^,  so- 
much  into  the  other  State,  and  would  collect 
the  carriage  money  and  pay  it  over.    This 
would  brinc^  them  within  the  operation  of  the 
Law,  I  think  you  will  be  satisfied,  as  I  certainly 
am.    Take  the  Boston  &  Lowell,  where  Mr. 
Mellen  swears  they  got  once  and  a  half  or 
twice  as  much  for  carrying  a  car  load  of  chairs 
from  Boston  to  White  Kiver  Junction,  for  use 
there,  as  they  would  if  the  chairs  were  going 
to  Montreal  or  beyond.    They  are  hauling  the 
same  goods  over  the  same  line  in  the  same 
direction,  and  the  same  distance  in  one  case, 
for  less  than  half  what  they  get  in  the  other. 
Putting  such  a  construction  upon  the  business 
as  is  ur^d  here,  there  is  not  a  sinde  road  in 
the  world,  not  even  between  two  States,  that 
would  be  under  the  provision  of  section  4,  and 
could  not  be.    But  this  is  the  position  they 
take.    It  is  the  philosophy  and  dialectics  of 
sophistry  that  people  who  feel  the  hand  of  the 
law  and  are  conscious  of  doine  injustice,  re- 
sort to — as  is  fair  for  counsel  if  they  can  pe^ 
suade  anybody  to  believe  it — to  escape  from  a 
plain  responsibility.   • 

The  same  is  true  in  the  reverse  order.  The 
Central  Vermont  will  not  be  liable  under  that 
claim,  because  they  have  nothing  to  do  with 
what  the  Lowell  Koad  gets  the  moment  you 
cross  into  New  Hampshire,  and  the  Lowell 
nothing  to  do  with  what  the  Central  gets  the 
moment  the  line  of  Vermont  is  croeaed  the 
other  way.  Neither  is  responsible.  It  Is  only 
necessary  to  state  such  a  proposition  to  see 
the  fallacy  of  it,  and  make  an  end  of  it.  Con- 
gress has  not  any  power  over  interstate  com- 
merce, if  that  proposition  be  correct. 

But,  if  there  being  any  arrangement  to  do 
that  thing  brings  them  within  the  Juriadictioa 
and  power  of  Congress,  then  the  doing  of  it 
must  be  within  its  remedial  power  of  prohibl* 
tion.  And  they  do  it.  I  will  call  your  atten- 
tion to  the  case  where  the  Boston  A  Lowell» 
within  its  own  State  and  its  own  corporate 
boundary,  makes  the  rates  you  have  heard  in 
the  evidence.  It  does  not  charge  any  more 
for  carrying  goods  to  Manchester  than  it  does 
to  carry  them  to  White  River  Junction,  if  it  if 
going  to  stop  there.  Mr.  Meilen  tells  yon 
with  entire  frankness:  I  get  twice  as  much  for 
doing  that  thing  to  White  River  Junction  as  I 
do  if  it  is  going  to  Montpelier.  But  if  it  is 
going  to  l^  a  purely  local,  intrastate  traffic, 
then  I  do  not  charge  any  more  for  carrying  a 
thing  to  Manchester  than  to  White  River  Junc- 
tion; but  if  it  is  going  to  be  interstate  traffic, 
Uien  I  fly  directly  in  tne  face  of  the  Law.  Al- 
though it  does  not  appear  on  my  tables,  yel 
as  a  matter  of  fact  I  make  an  arrangement  by 
which  I  get  twice  as  much  for  my  short  dis> 
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tence  as  I  do  for  the  longer  distance  of  which 
I  form  a  component  and  ''arranging**  part. 

^Ereusing  Circumstances  and  CondUiom, 

Now,  then,  we  come  to  the  only  question  in 
this  case,  that  is  under  section  4,  as  to  whether 
it  is  made  out  that  the  circumstance  and  con- 
ditions are  such  that  you  are  bound  to  find, 
or  ought  to  find  fairly  and  justly,  that  these 
companies  ought  to  be  relieved  from  this  duty. 
I  will  say  something  later  upon  the  question 
under  the  other  part  of  the  statute.  The  first 
reason  they  urse  as  an  excusing  circumstance 
is  the  length  of  their  line.  I  respectfully  sub- 
mit that  the  length  of  line  over  the  same  line 
over  which  the  freight  goes  any  short  distance 
and  long  distance  Is  no  different  as  to  these 
roads  than  it  can  be  on  any  other  line  in  the 
country.  Bo  that  length  of  line  only  enters  as 
one  element  in  the  matter  of  competition  at 
some  distant  point  of  the  system,  and  in  no 
other  respect  whatever. 

Then  you  come  to  the  difilculty  of  weather 
and  climate.  Is  that  an  element  that  makes  a 
special  circumstance  and  condition  over  the 
same  line?  If  I  live  in  the  tropics,  where 
there  is  no  snow  at  all,  is  it  to  be  said  that  be- 
cause it  is  hotter  at  one  place  on  the  line  than 
it  is  at  another  point  on  the  same  line,  there  is 
a  reason  for  making  a  difference  in  the  rates 
to  those  respective  points?  Of  course  not.  If 
I  live  in  tlie  Arctics,  as  we  do  here  in  the  win- 
ter, does  it  cost  a  railroad  any  more  to  haul  a 
short  distance  through  the  snow  and  get  its 
cars  out  of  the  snow  &nks  than  it  does  to  haul 
it  a  longer  distance  over  the  mountains  in  the 
winter?  It  must  costs  less,  under  the  cir- 
cumstances, for  the  shorter  distance.  The 
idea,  therefore^  that  the  snow  or  the  grades 
claim  has  anything  to  do  with  this  question  of 
charging  more  for  a  short  distance  than  for 
a  longer  one  over  the  same  line,  is  preposter- 
ous, with  all  respect  to  the  honored  gentlemen 
on  the  other  side. 

Two  Sides  to  the  Question. 

There  are  two  sides  to  the  subject  of  money 
makinff  and  profits,  it  might  be  added.  These 
railroads  appeal  to  you  to  allow  them  to  make 
a  fair  profit,  as  much  as  they  fairly  and  reason- 
ably can.  That  is  proper  enough.  But  they 
owe  the  same  duty  to  their  customers,  and  you 
owe  the  same  duty  to  their  customers.  The 
weather  is  no  colder  for  the  railroads  in  Ver- 
mont than  it  is  for  the  farmer.  It  is  no  colder 
in  Vermont  in  the  winter  for  the  railroad,  than 
it  is  for  the  manufacturer,  or  the  passenger,  or 
anybody  else.  They  are  all  unaer  precisely 
^  the  same  conditions  on  the  same  line,  as  of 
'  course  they  must  be.  Therefore,  all  those  con- 
eideralions  fail,  entering  for  what  they  are 
worth  merely  into  the  consideration  of  com- 
petition at  a  distant  point. 

Now,  then,  I  submit  with  great  respect,  and 
I  think  it  will  turn  out  to  be  so  in  the  next  ten 
years,  not  upon  any  supposed  constru<)tion  of 
this  Law  that  you  may  make,  or  upon  any  too 
extended  a  construction  of  it,  but  as  a  fact  in 
the  social  economics  of  this  country,  resting 
upon  justice  which  gives  to  every  man  his  due 
and  fair  play  to  all,  that  every  service  that  a 
railroad  6T  any  body  else  does  for  another  un- 
der public  regulations,  and  of  which  he  is  not 
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the  master  (as. every  man  has  a  right  to  receiye- 
profit  from  his  labor  which  he  can  sell  at  any 
price  he  chooses  to  take,  or  not),  will  be  regu- 
lated/according to  the  value  of  the  servioea 
performed  and  not  according  to  the  particular 
circumstances  of  the  person  or  the  corporation 
who  has  to  perform  it.  What  right  has  a  mNl- 
er,  for  illustration,  to  charee  me  ten  cents  a 
btishel  for  grinding  wheat  because  there  is  a 
mortgage  on  his  mill?  What  rieht  has  a  rail- 
road company,  like  one  out  in  Ohio,  managed 
by  Ives,  to  put  its  rates  up  double  because 
double  the  amount  of  its  stock  has  been  fraud* 
ulently  issued,  into  innocent  hands,  I  will  as- 
sume; and,  therefore,  to  pay  a  profit  the  rates 
must  be  raised,  and  the  public  made  to  pay  it?* 
What  ri^ht  has  a  railroad  to  put  up  its  rates- 
above  a  fair  value  for  the  service  performed, 
because  the  management  has  been  extravagant 
or  unfortunate,  and  got  itself  into  debt?  I 
deny  the  proposition.  And  I  say  that  in  less 
than  ten  years,  unless  the  people  of  the  United 
States  have  lost  their  reason,  this  matter  will 
be  dealt  with  by  Congress,  as  far  as  they  have 
the  power,  and  you  will  not  be  troubled  with 
any  question  about  considerations  as  to  com- 
petition. You  will  only  be  troubled  with  tho 
question  of  what  is  reasonable  according  to  the- 
value  of  the  service  performed,  because  that 
stands,  and  can  only  stand  upon  principles  that 
are  beyond  the  reach  of  any  contrivances  that 
men  may  make. 

But  we  will  take  it  as  it  is.  I  say  on  the 
construction  of  this  Law  itself,  fairly  and  just- 
ly, on  the  special  circumstances  and  condi- 
tions, that  the  fact  that  there  is  competition, 
although  it  is  the  strongest  that  there  is,  is  yet 
the  very  smallest  of  elements  that  should  enter 
into  the  considertion  of  this  question.  The 
object  and  purpose  of  Congress  in  making  use 
of  that  phrase  was  to  guard  against  some  ex- 
treme and  possible  circumstances  that  could 
not.be  foreseen.  It  was  intended  that  thoso 
special  circumstances  and  conditions  related  ta 
the  work  and  the  service  to  be  done,  and  the 
relations  of  the  parties  between  whom  and  by 
whom  it  was  to  be  done,  and  not  the  relatione 
either  of  the  shippers  to  the  business,  or  the«* 
railroad  to  its  competitors,  its  enemies  or  ita 
friends. 

But  we  will  suppose  it  is  not  so.  We  will 
suppose  that  competition  is  an  element  to  be 
considered.  Where  would  you  find  yourselves, 
then,  upon  any  such  competition  as  exista 
here?  Here  is  this  line,  and  here  are  the  other 
lines  in  New  England  competingfor  this  traf- 
fic; the  lines  from  Boston  to  the  nest  crossing 
the  State  of  New  York,  or  from  Baltimore  to> 
to  the  West,  from  Savannah  to  the  West  and 
East  and  North  and  South.  Every  road  can 
sav  the  same  thing  and  be  excused  from  com- 
pliance with  the  req  uirements  of  the  Law.  Aa 
an  illustration  of  my  idea,  take  the  Passumpsic 
line,  if  that  be  an  independent  one.  It  will 
form  a  good  basis  for  example  because  it  is  a 
parallel  line  to  the  Central  Vermont  in  this 
same  north  country,  and  a  competitor  with  the 
Central  Vermont.  If  a  charge  were  brought 
against  the  Passumpsic,  that  road  would  say: 
I  am  in  competition.  You  must  not  touch  me. 
I  must  charee  more  for  the  shorter  than  for 
the  longer  distance,  because  there  ia  such  & 
strong  competition  to  contend  agalnat.    The 
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Boston  &  Albany  could  say:  We  are  In  coitope- 
tition  with  the  Fitchburg.  Or  the  Erie  could 
«ay :  We  are  In  competition  with  the  New  York 
Central.  And  so  every  one  of  these  corpora- 
Uons  could  let  the  other  one  out  by  the  shufBing 
of  the  cards.  It  would  be  somewhat  after  the 
plan  adopted  some  time  ago  by  the  banks  in 
this  State,  by  which  the  specie  used  to  be  cir- 
culated when  the  bank  examiner  came  around. 
One  bank  would  present  its  specie  to  the  ex- 
aminer, who  would  count  it  and  certify  that  it 
was  all  right,  and  the  specie  would  at  once  be 
hurried  off  to  the  next  bank  to  be  presented 
to  the  examiner  as  its  specie,  and  so  on  until 
it  had  gone  all  the  rounds. 

Every  railroad  competes  with,  each  other; 
and  if  the  fact  of  competition  is  to  be  an  ele- 
ment that  is  to  control  this  question,  there  is 
not  a  railroad  in  the  United  States  which 
reaches  out  of  its  own  State  (that  is  probably 
too  stroDg  a  statement)  but  there  are  not  ten 
roads  in  the  country  that  reach  out  of  their 
own  State.  So  that  they  could  get  out  one 
■after  another,  and  all  make  great  prices  for 
abort  distances  and  small  prices  for  longer  dis- 
tances at  the  expense  of  the  shippers  of  freight, 
«nd  the  public.  This  honorable  body  will  see 
the  force  of  that,  and  you  are  not  going  to  let 
these  corporations,  whom  you  were  created  to 
bring  to  some  sense  of  justice  and  fairness 
among  men  in  this  country,  manage  to  evade 
this  law  by  playing  off  against  each  other  and 
getting  beyond  the  control  of  this  Act  in  that 
way.  It  is  not  a  special  and  peculiar  circum- 
stance and  condition ;  it  is  a  universal  circum- 
stance and  condition  in  all  these  long  haul 
oases,  and  therefore  it  is  not  one  of  the  ideas 
that  could  have  been  in  the  minds  of  the  law- 
makers when  they  said  that  in  peculiar  and 
special  circumstances  and  conditions  you  might 
be  compelled  to  relieve  a  railway  for  a  limited 
or  unlimited  time  from  the  operation  of  sec- 
tion 4. 

Ijong  Havl  Rates  for  Short  Dittances  Oroidy 

Ur^t, 

One  word  more  and  I  am  done.  Upon  the 
•evidence  as  it  stands  in  this  case,  even  if  these 
short  haul  rates  were  put  down  to  the  lone 
haul  figures,  then  the  short  haul  rates  would 
«tlll  be  grossly  unreasonable  in  fact.  I  say  it 
is  provM  to  be  so  by  the  testimony.  All  the 
facts  that  are  put  in  evidence  here,  as  to  how 
these  operations  are  carried  on  and  what  they 

fet  for  the  work  they  do,  tend  to  establish  the 
orce  of  the  statement.  Governor  Smith  told 
jrou  the  cost  of  carrying  freight  per  ton  per 
mile  is,  on  an  average,  four  mills  per  ton  per 
mile  over  the  line  complained  of,  taking  the 
fast  and  slow  trains  together.  He  has  told  you 
About  the  car  service,  what  that  is  and  how 
profitable  it  is  to  the  company  owning  the  cars. 
The  stock  of  the  company  whose  cars  carry 
this  very  freight,  and  have  carried  it  for  fifteen 
jears  pays  dividends  from  ten  down  to  four 
per  cent  and  on  a  watered  capital  at  that. 
Governor  Smith  also  tells  vou  that  thev  make 
money  in  this  long  haul  business,  and  I  pre- 
sume he  has  told,  as  everybody  should,  all  that 
will  be  of  benefit  to  his  case,  although  he  has 
not  told  you  how  much  they  in  fact  make  out 
of  the  business. 


If  there  is  a  profit  in  carrying  a  car  load  of 
com  from  Detroit,  or  a  car  load  of  hay  or  any 
other  commodity  from  the  Canada  line  to  the 
line  of  New  Hampshire,  or  to  Boston,  or  tAu 
versa,  at  a  rate  or  less  than  80  cents  per  100 
pounds,  or  whatever  it  may  be,  I  do  not  pre- 
tend to  get  the  fractions,  out  an  enormously 
less  rate  than  is  charged  for  the  short  distance, 
then  the  profits  for  doing  that  same  kind  of 
work,  over  the  same  line  at.  the  same  time  of 
year,  at  once  and  a  half  or  double  the  charge, 
must  be  enormouslv  and  unreasonably  large. 
This  is  demonstrable,  when  you  look  at  these 
statements  made  here  as  to  the  rates  and  take 
the  elements  of  the  cost  and  the  profit  on  the 
car  service.  When  you  find  the  same  kind  of 
work  being  done  over  the  same  line  under  the 
same  circumstances,  at  half  the  rate  and  psv* 
ing  the  road  a  profit.  I  insist  upon  it,  it  is  made 
out  as  fully  as  it  ever  can  be  made  out  in  such 
cases  as  this  at  any  time. 

When  it  is  demonstrated  that  there  is  a  profit 
in  the  lower  rate— the  through  rate— it  is  dem- 
onstrated that  the  greater  rate  for  the  lesser 
distance  is  grossly  unjust.  And  even  if  the 
short  haul  rate  should  be  brought  down  to  the 
longer  haul  rate  4t  would  still  to  grossly  unjust 
in  proportion  to  the  expense  of  doing  tne  busi- 
ness. It  is  not  to  be  wondered  at  that  the 
profits  of  the  farmer  in  Vermont,  Ohio,  Illi- 
nois, or  anywhere  else,  are  small.  It  is  not  to 
be  wondered  at  that  they  make  no  profits  at  all; 
their  profits  are  apparently  somewhere  else.  8o 
I  say  that  the  short  haul  rates  should  at  least 
be  brought  down  to  the  basis  of  charge  for  the 
longer  haul.  That  is  what  I  insisted  upon  last 
night,  and  I  should  have  been  willing,  as  I 
stated  at  that  time,  in  the  hope  of  flnishinff  this 
matter  up  for  the  time  being,  to  have  haa  this 
matter  stand  upon  the  rates  being  brought 
down  to  that  basis  and  let  the  matter  stop  there, 
with  liberty,  after  a  reasonable  trial,  to  apply 
to  the  Commission  for  relief.  But  we  could 
not  make  any  arrangement  about  it  and  there* 
fore  having  to  go  through  the  whole  case,  I  in- 
sist that  on  the  evidence  In  this  case  what  I 
have  said  and  claimed  as  to  the  intrinsic  un* 
reasonableness  of  these  rates  is  true,  and  that 
they  would  still  be  unreasonable,  even  if 
brought  down  to  the  long  haul  minimunL 

The  PropomUon. 

I  think  that  is  all  it  Is  desirable  to  say  for 
the  merits  of  this  case.  I  only  wish  to  say  in 
closing,  that  we  thank  you,  as  the  other  gentle- 
men have  done,  for  your  patience  in  tearing 
with  our  somewhat  desultory  management  ol 
the  case,  and  with  what  I  and  my  colleague 
have  said;  I  say  "colleague."  as  we  have  no 
official  relations  with  the  distinguished  gentle- 
man who  represents  the  Boston  &  Albanv  By- 
road Company.  In  bringing  this  application 
we  are  not  actuated  by  any  spirit  of  hostility 
to  these  roads  or  any  others.  Quite  the  reverse. 
The  railway  service  of  the  United  States  is  just 
as  important  to  its  welfare  and  prosperltv  as 
any  other  one  of  its  social  enterprises  and  in- 
stitutions. But  the  fact  that  it  is  a  very  neces- 
sary element  of  our  prosperity,  and  ousht  to  be 
encouraged,  furnishes  no  ground  for  Its  being 
granted  unlimited  and  unjust  license  to  oppre« 
anybody  else.    That  is  the  proposition. 
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Bbpobt  and  Opinion  of  thb  Commission.* 

Thereafter,  on  September  20, 1887,  tiie 
Oommission  renderea  its  decision,  with  the 
following  report  and  opinion  (the  head  notes 
being  by  the  £ditor)' 

1.  Where*  in  a  proceeding^  ag^ainst  sev- 
eral connecting  railroad  companies 

for  charging  more  for  a  short  than  for 
the  long  haul,  one  of  the  companies 
claims  that  its  only  participation  in 
the  alleged  offense  consisted  in  its 
sharing  in  the  low  charts  on  the 
lonif  haul,  which  were  not  in  them- 
selves alleged  to  be  illegal^  the  com- 
plaint should  not  be  oGlsmissed  as 
against  such  company,  where  its  inter- 
est and  the  liability  of  the  low  rates  on 
long  haul  traffic  to  be  affected  by 
changes  made  in  the  higher  rates  on 
short  haul  traffic  is  so  great  that  in  case 
such  company  had  not  been  made  a 
party,  ana  should  ask  to  be  made  a 
party,  it  would  be  proper  to  so  order. 

IS.  Where,  in  a  proceedings  by  one  rail- 
road company  (here,  the  Boston  & 
Albany  R.  It.  Co.)  ag^ainst  other  com- 
panies, for  charging  more  for  a  short 
than  for  the  Ions  haul,  it  appears  that 
the  rates  alleged  to  be  illegal  are  local 
rates;  that  the  petitioner  does  not  pay 
or  participate  in  paving  them;  that 
they  are  not  competitive  rates  to  those 
imposed  on  the  petitioner's  road;  and 
there  is  no  allegation  that  each  rates 
are  excessive  or  unjust,  and  the  sole 
gnrievance  of  the  petitioner  is  that 
the  defendant  companies  accept 
through  traffic  at  lower  rates  than 
are  made  by  the  petitioner  and  its 
connections, — such  petitioner  has  no 
standings  to  maintain  the  proceed- 
ings* 


8.  A  desire  to  obtain  a  construction  of 

the  Interstate  Commerce  Act  is  not 
sufficient  to  support  such  proceeding. 

4.  The  rigfht  to  make  gsreater  chargses 
for  short  than  for  lon|s  hauls  is  ex- 
ceptional and  depends  m  every  case 
upon  the  x)eculiar  circumstances  and 
conditions;  and  a  ruling  in  reference 
thereto  in  the  case  of  one  carrier  would 
not  be  applicable  to  another  carrier 
differently  circumstanced. 

6.  It  is  not  heldj  however,  that  a  com- 

plainant must  necessarily  have  a  pe- 
cuniary interest  in  order  to  entitle 
him  to  DC  heard;  and  it  seems,  under 
the  provisions  of  the  Act,  that  when 
an  infraction  of  the  Act  would  consti- 
tute a  public  grievance^  it  may  be  the 
duty  of  the  Commission  to  investigate 
it,  when  brought  to  its  attention  by  a 
responsible  party  in  a  duly  authenti- 
cated form. 

6.  Held,  that  the  persons  composing  the 
Vermont  State  Grang^e  of  the  Pa- 
trons of  Husbandry  had  such  an  interest 
that  it  was  proper  that  they,  as  an  as- 
sociation, should  raise  the  question  as 
to  the  justice  of  the  liigh  rates  com- 
plained of  by  them,  and  that  the 
proceeding  was  maintainable  upon 
their  petition. 

7.  If  several  railroad  companies  join 

in  making  the  joint  tariff  which  con- 
stitutes toe  lesser  charge  on  the  longer 
haul,  while  one  or  more  of  their  num- 
ber makes  the  greater  charge  on  the 
shorter  haul,  the  case  is  within  the 
fourth  section  of  the  Act;  and  those 
who  make  such  fls^^eater  charg^e  are 
called  upon  to  justify  it. 

8.  By  the  word  "line"  in  the  Act,  a  phys- 

ical line  is  meant,  not  a  business  ar- 


Note,   Following  is  the  letter  ^f erred  to  on  pa^e  i 
f35  at  line  20, 2d  column,  as  in  evidence: 

New  York,  AprU27, 1876. 
Com.  Vanderbilt,  President. 
W.  H.  Vanderbilt,  Esq.,  Vice  Pres't 

N.Y.O.&H.B.R.B. 
Oentlemen 

Belieyingr  that  the  ezisttng'  difficulties  in  regard 
to  the  transportation  of  east  bound  traflSo  are  not 
understood  as  thoroughly  as  they  shoMld  be.  and 
that  these  diflFerenoes  should  be  adjusted  on  a  basi9 
of  equity  to  all  interests,  we  have,  throuarh  tele- 

Saphio  oorrespondenoe.  reotiested  Mr.  Hickson  of 
e  Grand  Trunk  Line,  and  Gov.  Smith  of  the  Vt. 
Geotral,  to  meet  us  in  New  York  and  talk  the  sub- 
ieot  over,  to  see  whether  we  could  not  arrive  at 
■some  satisfactory  basis  of  adjustment. 

We  believe  that  your  shorter  line  between  the 
West  and  New  Bngland  ought  to  make  a  reasonable 
oonoesrion  to  the  Grand  Trunk  route,  which  em- 
braces that  line,  the  Vt.  Central,  and  other  connec- 
tions, owing  to  its  location  and  climate,  and  other 
matters  incident  to  it  as  a  through  route. 

hi  order  to  protect  and  promote  the  interests  of 
the  various  roads  of  the  countiy  as  well  as  the  best 
interests  of  the  public.  #e  trust  you  may  find  it  to 
your  interest  to  agree,  if  it  can  be  arranged,  to 
allow  the  Grand  Trunk  route  the  following  scale  of 
^fferences  on  east  bound  traffic  to  competitive 
points  in  New  England,  which  are  much  leas  than 
those  heretofore  existing,  and  which  we  deem  un- 
<ler  the  circumstances  to  be  reasonable. 

On  live  stock  7c;  on  cut  meats  and  perishable 

Sroperty  6c;  on  llrst  and  second  daas,  or  which  there 
I  but  a  very  limited  quantity.  4c. 
The  Grand  Trunk  to  carry  third  and  fourth  class. 

IntebS. 


which  embraces  90  per  cent  of  the  entire  traffic  at 
equal  rates  as  fixed  from  time  to  time. 
The  matter  of  west  bound  rates  from  New  En- 

8 land  to  remain  as  adjusted  between  your  lines  and 
le  lines  of  the  Grand  Trunk  route. 

Looking  over  the  whole  ground  it  seems  to  us 
that  if  we  can  prevail  on  Mr.  Hickson  to  agree  to 
this  schedule,  you  should  agrrec,  as  well  for  your 
own  interests  as  those  of  all  the  other  lines  in  the 
country,  to  make  this  adjustment:  and  if  it  is  made 
that  the  Grand  Trunk  route  should  then  become 
one  of  the  eastern  trunk  lines,  and  be  a  part  of  the 
organization  for  making  and  adjtisting  rates  and 
olassifloations  from  time  to  time,  on  the  general 
basis  that  has  prevailed  among  the  four  trunk  lines 
during  the  past  vear. 

By  adopting  this  policy  its  results  must  be  to  pro- 
tect large  amounts  of  property,  owned  in  this  and 
other  countries,  from  a  destruction  that  we  think 
under  the  circumstances  is  not  warranted;  and  we 
believe  that  the  adjustment  of  this  whole  matter 
rests  entirely  with  you. 

The  pending  consequences,  are'  In  our  opinion  so 
serious  that  we  must  respectfully  request  you  to 
give  us  an  answer  bv  Saturday  morning  of  this 
week.  If  you  will  address  your  reply  to  us  to  the 
care  of  Mr.  Jewett.  at  the  Brie  Bailway  office,  we 
shall  be  glad  to  co-operate,  to  the  end  that  an 
adjustment  of  existing  and  anticipated  difHculties 
may  be  reached,  and  destructive  competition  be 
avoided. 

Signed 

i  Tbos.  A.  Scott.  Prest  Penn.  R.  R. 

i  H.  J.  Jewett,  Prest.  Brie  R.  R. 

( Jno.  King,  Vice-president  B.  &  O.  R.  R.  Oo. 
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rangement;  and  one  piece  of  road  may 
be  part  of  several  lines. 

9.  Throug^h  business  over  the  defendajit 

companies*  roads  was  done  by  the 
National  Despatch  Line  (a  fast 
freight  line^  neimer  a  corporation  nor 
an  association  of  persons,  but  a  name 
under  which  business  was  done),  the 
several  roads  paving  milage  for  the 
cars  used,  furnished  to  such  line  by  a 
car  company,  and  the  earnings  of 
such  line  being  divided  among  the 
roads  in  agreed  proportions .  The  tariff 
/  for  the  long    haul   traffic  inquestion 

•was  made  by  the  manager  of  the  De- 
spatch Line,  who  was  the  agent  for  all 
the  roads  over  which  it  did  business, 
and  was  acquiesced  in  by  them.  Held^ 
that  the  defendant  companies  were 
responsible  for  the  long^  haul  rates. 

10.  Held,  that  such  peculiar  facts  are  not 
found   to   exist   as  will    justify   the 

freater  charM  over  the  shorter  line 
y  the  Central  Vermont  roads. 

Cooley»  Chairman: 

On  May  24,  1S87,  the  Boston  &  Albany  Rail- 
road Company  presented  its  petition  stating 
"That  the  Boston  &  Lowell  Railroad  Corn- 
pan  v.  a  Massachusetts  corporation;  the  Ck)n- 
cord  Railroad  Company,  a  New  Hampshire 
corporation;  the  Northern  Railroad  Company, 
a  New  Hamphire  corporation;  the  Central 
Vermont  Railroad  Company,  a  Vermont  cor- 
IK>ration,  and  the  Grand  Trunk  Railway  Com- 
pany, established  by  the  laws  of  Canada,  have 
issued  schedules  of  joint  rates  under  the  name 
of  the  National  Despatch  Line,  and  under 
these  schedules  the  rates  from  Boston  to  De- 
troit, Michigan,  are:  51-45-35-24-20-18  for 
the  six  classes  of  freight,  respectively;  and  to 
Montreal,  Canada,  45-40-80-28-20-18  for  the 
six  classes  of  freight,  respectlvelv;  while  at 
the  same  time  the  Boston  &  Lowell,  Concord, 
Northern  &  Central  Vermont  Railroad  Com- 
panies, a  part  of  the  roads  included  in  the 
National  Despatcli  Line,  have  made  and  main- 
tained rates  from  Boston  to  St  Albans,  Ver- 
monty  a  station  on  the  Central  Vermont  Rail- 
road, a  less  distance  from  Boston  than  either 
Detroit  or  Montreal,  in  the  same  direction 
over  the  same  line  as  follows:  60-50-40-27-24 
-17  for  the  six  classes  of  freight,  respectively. 

'*The  National  Despatch  Line  comes  into 
competition  with  the  Boston  &  Albany  Rail- 
road Company  and  its  connections  at  Detroit 
and  other  western  points. 

"The  grievance  which  this  company  and  its 
connections  have  is  that  the  National  Despatch 
Line  makes  rates  to  Detroit  and  other  points 
in  the  West  less  than  the  Boston  &  Albany 
Railroad  Company  and  its  connections  make 
to  the  same  points;  while  at  the  same  time  a 
certain  combination  of  roads,  including  a  part 
of  the  roads  in  the  National  Despatch  Line, 
viz. :  the  Boston  &  Lowell,  Concord,  Northern 
&  Central  Vermont  Railroad  Companies,  main- 
tain higher  rates  to  St.  Albans  and  other  in- 
termediate points— that  is,  hieher  rates  for  the 
short  haul  than  for  the  long  haul  on  the  same 
line  in  the  same  direction,  on  the  five  upper 
classes  of  freight;  whereas,  if  the  rates  to  De- 
troit and  other  western  points  were  mAde  the 


same— no  higher  and  no  lower  than  to  any 
any  intermediate  point  on  the  same  line  in  tibe 
same  direction — ^y our  petitioner  would  have  no 
reason  to  CQmplain." 

On  the  same  day  the  complainant  presented 
another  petition  representing  that  "the  Boston 
&  Lowell  Railroad  Company,  a  Massachusetts 
corporation;  the  Concord  R&ilroad  Company, 
a  New  Hampshire  corporation;  the  Nonhem 
Railroad  Company,  a  New  Hampshire  corpo- 
ration; the  Central  Vermont  Railroad  Com- 
pany, a  Vermont  corporation;  and  the  Og- 
densbureh  &  Lake  Champlain  Railroad  Com- 
pany, a  New  York  corporation,  have  made  aa 
arrangement  by  which  the  Steamship  Com- 
pany operated  by  the  Ogdensburgh  &  Lake 
Champlain  Railroad  Company  has  issued  a 
tariff  from  Boston  to  lake  ports  in  the  United 
States  at  a  less  rate  than  is  charged  at  the  same 
time  from  Boston  to  Ogdensburgh  and  other 
points  on  the  same  line  at  a  shorter  distance 
from  Boston  in  the  same  direction.  The  rates 
areas  follows: 

From  Boston  to— 
Cleveland.  O.      )  41-86-29-20-17-14  for  the 
Detroit,  Mich.    >  six  classes  of  freight  respect- 
Port  Huron,       )  ively. 

To— 
Milwaukee,    )  44-39-81-28-10-16  for  the  six 
Chicago,         )  classes  respectively, 
and  from  Boston  to  Ogdensburgh,  60-50-45- 
80-25-17  for  the  six  classes  of  freight  respect* 
ively. 

"This  line  via  Ogdensburgh  comes  into 
competition  with  the  Boston  &  Albany  Rail- 
road Company,  and  its  connections  at  Cleve- 
land, Detroit,  Port  Huron,  Milwaukee,  Chi- 
cago and  other  western  points. 

"The  grievance  which  the  Boston  &  Albanv 
Railroad  Companv  and  its  connections  have  (s 
that  the  line  via  Ogdensburgh  makes  rates  to 
the  above  places  less  than  the  Boston  &  Alba- 
ny Railroad  Company  and  its  connections 
make  to  the  same  points,  while  at  the  same 
time  the  above  named  roads,  viz. :  the  Boston 
&  Lowell,  Concord,  Northern,  Central  Ver- 
mont, Ogdensburgh  &  Lake  Champlain  Rail- 
road Companies  maintain  hieher  rates  to  Og* 
densburgh  and  other  intcrmealate  points;  that 
is,  higher  rates  for  the  short  haul  than  for  the 
long  haul  on  the  same  line  at  the  same  time  in 
the  same  direction;  whereas,  if  the  rates  to 
Cleveland,  Detroit,  Port  Huron,  Milwaukee 
and  Chicago  were  made  the  same,  no  higher 
and  no  lower  than  to  intermediate  points  on 
the  same  line  in  the  same  direction,  vour  peti* 
tioner  would  have  no  reason  to  complain." 

To  these  petidons  the  several  defendants 
made  answer,  but  it  is  deemed  unnecessary  to 
do  more  in  this  opinion  than  to  give  one  in 
each  case. 

The  answer  of  the  Boston  &  Lowell  Railroad 
Company  to  the  petition  first  above  recited, 
denies  that  the  defendants  "have  issued  joint 
rates  under  the  name  of  the  National  Despatch 
Company  as  therein  averred;  and  further  de- 
nies that  the  line  of  railroads,  or  the  railroad 
which  established  and  maintains  any  joint 
rates,  or  any  rates  for  the  carriage  of  freight 
between  Boston  and  St.  Albans  and  Interme- 
diate points,  is  the  same  line  or  railroad  cor- 
poration as  the  line  which  establishes  and 
maintains  the  rates  of  freight  between  Boston 
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and  Detroit  and  other  western  points,  as  al- 
leged in  said  petition;  and  further  denies  that 
the  same  carrier  or  line  of  railroads  or  this  de- 
fendant charge  higher  rates  for  a  short  haul 
than  for  a  long  haul  oyer  the  uaxne  line  in  the 
same  direction  for  th  j  like  kind  of  property  in 
the  manner  set  out  in  said  petition;  and  fur- 
ther alleges  that  the  transportation  of  freight 
between  the  points  named  in  said  petition  has 
not  been  and  is  not  under  substantially  similar 
•circumstances  and  conditions  within  the  true 
intent  and  meaning  of  the  Act  of  Congress. 

"And  this  defendant  further  says  Uiat  the 
Boston  &  Lowell  Railroad,  the  Nashua  &  Lo- 
well, the  Concord,  the  NOTthem  and  the  Cen- 
tral Vermont  Railroads  are  connecting  raikoads 
4M)  far  as  trackage  is  concerned,  from  Boston, 
Mass. ,  to  St.  Albans,  V t  These  roads  are  not 
managed  or  controlled  by  each  other,  except 
that  the  NashcM  &  Lowell  and  the  Northern  are 
in  fact  operated  by  the  Boston  &Lowell;  nor  is 
there  between  them  an  arrangement  for  a  con- 
tinuous carriage  or  shipment  of  property  over 
the  same,  although  it  is  true  that  they  some- 
times make  joint  tariffs  of  rates  between  Bos- 
ton and  8t.  Albans,  aforesaid,  and  interchange 
•cars.  At  the  time  of  filing  the  petitioners' 
complaint  the  rate  fixed  by  said  Joint  tariff 
from  Boston  to  St.  Albans  was  and  is  as  stated 
in  said  petition. 

"These  defendants  further  say  that  the  Na- 
tional Despatch  Line,  referred  to  in  the  said 
petition,  is  a  line  of  cars  running  from  Boston, 
Mass.,  to  all  large  points  in  Canada  and  in  the 
Western  States,  west  of  St  Johns  in  Canada, 
Tia  the  Grand  Trunk  line.  Tliey  consist  of 
3.750  freight  cars,  marked  National  Despatch 
Line,  and  they  are  owned  as  follows: 

**The  National  Car  Company,  a  corporation 
chartered  and  orsanized  under  the  laws  of 
Vermont,  owns  8,000  of  said  cars.  The  Grand 
Trunk  Railway  Company  of  Canada,  owns 
^00,  and  the  Chicago.  Fekin,  A  South  Western 
Railroad  owns  50.  The  roads  over  which  the 
National  Despatch  Line  sends  freiglU,  and 
which  use  the  oars,  are  as  follows: 

"Boctoo  and  Lowell  (i^d  others  are  eou- 
mciitfld,  iDolnding  some  whose  lines  f'^tfn^ 
b^ond  the  Mississippi). 

^"The  National  Despatch  Line  hare  their 
prlnctpal  office  in  Boston,  Mass.  Ther  solicit 
frd^  at  Boston  and  other  places  m  New 
Eo^aad  for  transportation  to  all  orominent 
polBta  in  Canada  and  the  Western  Slates  west 
ii  St.  J<^uis.  They  have  agencies  In  l^oston 
and  otter  eastern  points  and  in  C^iicago  and 
other  western  points.  They  do  not  nokwe  or 
a^ksit  freii^t  at  Boston  or  other  New  Snglaod 
points,  the  destinatioii  of  which  is  soi2h  of 
St  Johns,  for  west  bound  freight.  They  issue 
tbetr  own  bills  of  lading;  ana  they  also  issue 
«Bd  publish  their  tariff  for  traaqxMtation  from 
New  BnglaDd  poinU  to  poinU  in  the  Western 
States  and  Canada  west  of  St  J<^ins.  They 
do  not  ksne  bills  of  lading  for  west  iKmnd 
frei^  from  New  KngJand  points  to  poiols 
eomh  of  St  John's,  nor  do  they  make  a  tariff 
nor  profess  to  be  carriers  between  those  points 
in  respect  to  west  bound  freUfat  declined  south 
<yf  St  Johns.  St  AJbaas,  Vt,  is  Sooth  of  St 
Jdms,  and  li  not  embraood  in  the  tariff  made 
by  file  NalioDal  Despalch  Line  for  weia  bound 
fifji^sL    The  rates  made  to  pointi  vent  of  Bt 
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Johns,  where  there  is  competition  with  com- 
plainant's line,  are  made  under  this  tariff  by 
the  National  Despatch  Line. 

"And  this  defendant  denies  that  the  joint 
tariff  aforesaid  constitutes  an  arrangement  for 
a  continuous  carriage,  within  the  meaning  of 
the  first  section  of  the  Interstate  Commerce 
Law;  but  if  it  does,  then  it  alleges  that  the 
joint  tariff  from  Boston  to  St  Albans  makes  a 
wholly  different  line  from  the  one  made  bv  the 
joint  tariff  of  the  National  Despatch  Line, 
within  the  meaning  of  the  fourth  section  of 
said  Law. 

"And  this  defendant  further  says  that  the 
rates  from  Boston  and  intermediate  points  to 
St.  Albans  are  reasonable;  that  nobody  along 
the  line  is  dissatisfied  with  the  rates  made; 
that  the  Boston  and  Albany  line  is  not  a  com- 
petitor for  traffic  for  west  bound  freight  from 
Boston  or  intermediate  points  to  St  Albans, 
and  is  in  no  way  interested  in  the  rates  that 
are  made  thereto.  It  further  says  that  the 
Central  Vermont  road  runs  through  a  sparsely 
settled  counirr*  that  the  local  traffic  thereon 
is  small,  and  tbat  it  was  constructed  at  a  great 
expense  through  an  uneven  country  with 
high  grades;  that  the  road  has  been  foreclosed 
and  reorganized,  and  the  original  capital  put 
into  the  construction  of  the  same  has  been 
lost;  that  if  said  road  was  compelled  to  depend 
on  local  traffic,  it  could  not  pay  its  expenses 
and  interest  on  its  bonded  debt,  to  say  nothing 
of  the  stocks  of  the  road  as  it  has  been  reor- 
ganized. And  this  defendant  further  says 
Uiat  the  additional  expense  of  doing  through 
traffic  as  compared  with  local  traffic  is  small 
in  degree:  that  its  road  is  the  same  whetlier 
the  tmffic  b  local  and  small  or  large  by  reason 
of  through  business;  tliat  the  profit  which  It 
makes  out  of  the  through  business  is  quite  as 
important  to  It  as  the  profit  on  tiie  local  busi- 
ness, by  reason  of  the  volume  of  the  through 
traffic  as  compared  with  the  local  trafllic;  that 
the  volume  of  tHidness  from  Boston  to  St.  Al- 
bans is  not  one  twentieth  part  of  wliat  it  is  to 
points  beyond  there,  westward.  That  it  has 
been  to  very  large  expense  for  terminal  facili- 
ties, among  other  things,  to  accommodate  such 
through  traffic;  and  this  expense  amounts  to 
more  than  $3,000,000. 

**And  these  defendants  further  say  Uiat  the 
Central  Vermont  Road  extends  northerly  from 
St  Albans  to  tiie  state  line,  a  distance  of  aixmt 
ten  miles;  Uiat  it  there  connects  with  tlie  Mon- 
treal and  Vermont  Junction  Railroad,  a  Can- 
ada corporation,  which  extends  about  twenty- 
two  miles  northerly  to  St.  Johns,  in  Canada, 
7here  it  connects  with  tiie  Grand  Trunk  Rail- 
road, which  extends  tiirough  Canada  to  Wind- 
sor, opposite  Detroit. 

-'  Ft  Is  over  this  line  that  the  National  De- 
^tttch  cars  principally  run. 

"And  this  defendant  further  says  tliat  the 
rate  made  by  the  National  Despatch  Line 
from  Boston  to  Montreal  is,  and  was  at  the 
time  of  the  filing  of  tiie  petitioner's  com- 
plahit,  the  same  as  stated  in  said  complaint, 
and  for  th^^  following  reasons:  There  are 
many  competitors  at  Boston  for  traffic  to 
Montreal;  there  are  none  for  traffic  to  St. 
Albans.  Boston  traffic  is  taken  by  ocean 
steamers  to  Halifax,  Nova  Scotia,  and  St. 
Jeduis,  New  Brunswick,  and  theooe  by  Cana- 
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dian  Hallways  to  Montreal.  It  is  also  taken 
via  Passumpsic  and  Southeastern  Railway  to 
Montreal,  the  latter  railroad  being  a  foreign 
corporation.  Traffic  is  also  taken  from  New 
York  to  Montreal  by  the  Delaware  &  Hud- 
son Canal  Company,  which  extends  from 
New  York  City  to  Rouse's  Point,  within  fifty 
miles  of  Montreal,  and  is  a  railroad  entirely 
within  the  State  of  New  York.  Halifax  and 
St.  Johns,  N.  B.,  are  foreign  cities,  and  together 
with  New  York  are  competitors  with  Boston 
for  the  sale  of  goods  to  the  merchants  of  Mon- 
treal. Unless  the  rate  of  freight  is  as  low 
from  Boston  to  Montreal  as  from  the  aforesaid 
cities  to  Montreal,  the  traffic  will  not  ffo  oyer 
the  roads  used,  as  the  National  Despatdi  Line. 
The  Grand  Trunk  via  Portland  is  the  strong- 
est competitor  for  traffic  from  Boston  to  Mon- 
treal, and  is  a  foreign  corporation.  The  Na- 
tional Despatch  Line  make  the  rates  they  do 
from  Boston  to  Montreal  from  necessity  and 
and  by  reason  of  competition,  and  for  no 
other  reason. 

"And  this  defendant  further  says  that  the 
rate  made  by  the  National  Despatch  Line  from 
Boston  to  Detroit  Is  and  was  as  stated  in  said 
petition,  at  the  time  of  filing  thereof.  There 
are  many  competing  lines  for  Boston  traffic  to 
the  West,  and  especially  to  Detroit.  The  Bal- 
timore and  Ohio  takes  traffic  at  Boston  by  ocean 
steamers  to  Philadelphia  and  Baltimore,  and 
thence  over  their  line  to  all  large  points  in  the 
West.  The  Boston  and  Albany  Line  via  the 
New  York  Central  and  Michigan  Central  Rail: 
roads  and  steamships  from  Buffalo  takes 
freight  westward  to  all  lake  points,  and  more 
especially  Detroit.  The  Grand  Trunk  Line 
yia  Portland  is  still  another  line  in  competi- 
tion for  west  bound  traffic  to  Detroit  and  all 
other  large  points  in  the  West.  The  Grand 
Trunk  Railway  Company  is  a  foreign  corpo- 
ration, and  their  line  runs  principally  through 
Canada  to  Windsor,  Ontario,  opposite  Detroit, 
and  Point  Edward,  Ontario,  opposite  Port 
Huron,  Michigan.  The  defendant's  line  from 
Boston  to  St.  Albans,  in  connection  with  the 
Ogdensburgh  and  Lake  Champlain  Railroad 
and  the  line  of  boats  on  the  Great  Lakes, 
called  the  Central  Vermont  Line  of  Steamers, 
constitute  still  another  line  which  comes  in 
competition  with  the  National  Despatch  Line 
at  Detroit  and  other  western  points.  The  Ca- 
nadian Pacific,  another  foreign  corporation,  is 
in  competition  for  this  same  traffic.  Many 
others  might  be  named,  and  especially  the 
New  York  and  New  England  and  its  connec- 
tions, also  the  Fitchburg  and  the  Hoosac  Tun- 
nel Line. 

"And  this  defendant  further  says  that  these 
competing  lines  largely  dictate  the  rates  from 
Boston  to  Detroit  and  other  competing  points 
in  the  West;  that  the  defendant  s  lines  must 
make  as  low  rates  to  these  points  of  competi- 
tion as  the  other  lines,  or  go  out  of  the  busi- 
ness; that  the  through  business  to  competing 
points  is  important  to  this  defendant  and  the 
other  connecting  roads,  and  is  a  source  of 
large  profits  to  uiis  defendant.  And  this  de- 
fendant further  says  that  the  circumstances 
and  conditions  under  which  freight  traffic  is 
taken  and  transported  from  Boston  to  St.  Al- 
bans is  wholly  (lissimilar  to  what  it  is  in  respect 
to  freight  traffic  which  they  take  and  trans- 


port west  of  there  to  points  of  competition,, 
and  more  especially  Montreal  and  Detroit 
That  the  rates  made  from  Boston  to  Montrait 
and  Detroit,  respectiyely,  are  made  from  ne- 
cessity and  for  no  other  reason;  tliat  the  peti- 
tioner is  in  no  wise  interested  in  the  rates  from 
Boston  to  St.  Albans;  that  its  motiye  in  filing 
its  petition  is  to  break  down  one  of  its  princi- 
pal competitors  for  through  business  from 
boston  to  Detroit  and  other  points  in  the  West, 
and  from  no  other  motiye.  And  this  defend- 
ant further  says  that  it  has  acted  in  good  faith 
in  the  premises;  that  it  has  giyen  the  best  con- 
struction it  could  to  the  Interstate  Commerce 
Law,  and  under  the  adyice  of  counsel,  and  if 
it  has  erred  it  will  ask  leaye  to  file  its  petition 
to  be  relieyed  from  the  operation  of  the  fourth 
section  of  said  Act." 

The  joint  and  seyeral  answer  of  the  Central 
Vermont  Railroad  Company  and  the  Ogdens- 
bureh  &  Lake  Champlain  Railroad  Company 
to  the  petition  secondly  aboye  set  forth  says, 
that  "the  Boston  &  Lowell,  the  Nashua  S^ 
Lowell,  the  Concord,  theNortiiem,  the  Central 
Vermont,  and  the  Ogdensburgh  <&  Lake  Cham- 
plain  Railroads,  form  a  connecting  line  of  rail- 
roads, so  far  as  trackage  is  concerned,  from 
Boston  to  Ogdensburgh.  N.  Y.  These  roads 
are  not  managed  or  controlled  by  each  other, 
except  the  Nashau  &  Lowell  and  the  Northern 
are  under  lease  to  the  Boston  &  Lowell,  and 
the  Ogdensburgh  &  Lake  Champlain  is  under 
lease  to  the  Central  Vermont  Railroad;  nor  is 
there  between  them  an  arrangement  for  a  con- 
tinuous carriage  or  shipment,  unless  it  may  be 
implied  from  the  making  of  Joint  tariffs  and 
the  interchange '  of  cars.  At  the  time  com- 
plained of  in  the  petition  there  was,  and  still 
is,  a  Joint  tariff  for  west  bound  traffic  from 
Boston  to  Ogdensburgh  oyer  the  aforesaid 
roads,  at  the  rates  stated  in  the  petition. 

"From  Ogdensburgh  there  is  a  line  of  eight 
steamers  which  run  between  there  and  Chicago 
and  touch  atyarious  points  on  the  Great  Lakes, 
and  more  especially  at  Cleyeland,  Detroit, 
Port  Huron,  Milwaukee,  and  Chicago.  This 
line  of  steamers  is  controlled  by  the  Central 
Vermont  Railroad  Company,  and  they  haye  a 
Joint  tariff  with  the  roads  aforesaid,  entirely 
different  and  independent  from  the  one  be* 
tween  the  roads  themselyes,  as  before  stated, 
from  Boston  to  Ogdensburgh. 

"This  line  is  called  the  Central  Vermont 
Line  of  steamers.  They  take  no  traffic  for 
points  between  Boston  and  Ogdensburgh,  bat 
only  for  points  west  of  Ogdensburgh  for  west- 
ward bound  freight.  They  make  the  ratei 
from  Boston  to  Lake  points  as  stated  in  the 
petition. 

"The  defendants  insist  that  the  aforesaid 
Joint  tariffs  do  not  constitute  an  arrangement 
for  a  continuous  carriage  or  shipment  within 
the  meaning  of  the  first  section  of  the  Literstate 
Commerce  Law;  but  if  they  do,  then  they  do 
not  constitute  the  same  lines  within  the  mean- 
ing of  the  fourth  section  of  said  Law. 

''And  these  defendants  further  say  that  the 
rates  from  Boston  to  Ogdensburgh  refeired  to 
in  said  petition  are  entirely  reasonable;  that 
shippers  do  not  complain,  nor  do  the  public  at 
Ogdensburgh.  There  is  no  competition  with 
the  defendant's  line  at  Ogdensbunrh  for  traffic 
from  Boston  to  Ogdensburgh.    The  Qgdena- 
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buTfcb  &  Lnke  ChampMa  and  Central  Yennotit 
Bomb  embrace  more  IbsQ  balf  Ibe  diatance 
from  Ogdensburgb  to  Bostoa.  Thty  run 
through  K  spurseTy  settled  country  with  high 
— ■"'},  uid  are  operated  at  unusually  large  — 


[iease,  eBpecially  in  the  winter,  by  reaaon  of 
leaTT  drifts  of  hqdw  and  excessive  frosls. 
"Tbey  have  both  been  foreclosed  and  re- 


compelled  to  depend  upon  local  traffic  alone, 
they  could  not  pay  their  expenses  and  inlereat 
on  their  banded  debt,  to  say  nothing  of  the 
various  stocks  of  the  roads  as  now  reorganized. 
Tbeae  roads  have  been  brought  up  lo  a  high 
abtte  of  efficiency  for  the  purpose  of  doing  a 
through  business  from  the  seaboard  to  the 
Weal;  and  if  the  rates  from  Boston  to  points 
on  the  Oreat  Lakes  made  by  the  Central  Ver- 
mont line  of  steamors  aforesaid  were  raised  to 
the  same  rales  as  the  tariff  from  Boston  to  Og- 
densburgh,  no  traffic  would  go  by  this  line  to 
points  on  Uie  Qreat  Lakes  by  reaaon  of  compe- 
tition with  other  lines,  and  more  especially  the 
Boston  and  All)any  Line  hereinafter  referred 

"On  the  other  hand,  If  tlie  rates  from  Boston 
to  Ogdensburgh  were  redudid  to  the  same  rates 
as  from  Boston  lo  polols  on  the  Great  I^kes. 
it  would  seriously  cripple  these  defendants' 
roads  and  would  weaken  them  as  compelltoTS 
for  through  business  by  the  Boston  and  Albany- 
line  without  affording  any  relief  to  Ogdens- 
burgh; but  it  would  prottablT  result  In  a  large 
increase  In  the  rales  from  Boston  to  Ogdens- 
burgh In  order  to  maintain  the  loads, If  the 
through  business  is  given  up. 

"And  these  defenuanU  further  say  that  there 
m  many  competing  lines  tor  Boalon  traffic  to 
the  We^-(enumeratlnK  them)  that  these  va- 
rious lines  oompele  wlUi  the  defendant's  line 
at  the  TairiouB  lake  points  referred  to  In  the 
petitioner's  complaint  and  dictate  the  rat«8  that 
shall  be  charged  thereto;  that  the  defendants' 
line  mnst  make  as  low  ratsa  to  these  points  of 
competition  as  the  other  lines,  or  go  out  of  the 
busioees;  that  this  through  business  to  com- 
peting points  is  quil«  as  important  to  these  de- 
fenduta  as  their  local  tiafflo;  that  the  amount 


what  it  is  to  points  west  of  Ogdensburgh ;  that 


quale  return  for  the  capital  invested  In  defend- 
ants' roads. 

"And  thes^  defendants  further  say  that  the 
drcumslances  and  conditions  ander  which  thev 
take  traffic  from  Boston  to  Ogdensburgh  u 
wholly  dissimilar  from  what  It  &  In  respect  to 
traffic  which  they  take  west  of  there  to  points 
of  competition  on  the  Great  Lakes;  that  the 
cost  of  service  is  relatively  small  for  the  water 
carriage  west  of  Odgensourgh,  as  compared 


"And  these  defend  ants  further  say  that  they 
have  acted  in  good  faith  in  the  premises;  that 
they  have  given  as  good  construction  as  they 
could  to  the  Interstate  Commerce  Law,  and 
under  the  advice  of  counsel;  and  if  they  have 
erred,  they  will  ask  leave  to  file  Uielr  petition 
to  be  relieved  from  the  operation  of  the  fourth 
section  of  said  Act." 

While  the  cases  were  pending  the  Vermont 
State  Grange  of  the  Patrons  of  Husltandry, 
representing  Itself  as  "an  association  of  farm' 
mera  and  business  men,  organized  and  located 
within  the  State  of  Vermont,"  preeented  what 
Is  called  In  the  proceedings  an  intervening  pe- 
tition, but  which  for  alt  practical  purposes  is 
an  original  complaint,  which,  after  reciting  the 
pendeocy  of  the  proceedines.  goes  on  to  allege 
"that  the  tariff  rates  and  charges  made  by  the'  . 
defendants  for  the  transporlation  of  property 
from  Boston,  In  the  Stale  of  Massachusetts, 
and  points  near  said  Boston,  to  tit.  Albans, 
Burlington,  Mlddlebury,  and  other  places  In 
the  said  State  of  Vermont  and  from  said  places- 
In  Vermont  to  Boston  and  places  neartberetoara 
higher  than  the  charges  made  by  said  defend- 
ants and  said  National  Despatch  Line  from 
said  Boston  to  Montreal,  in  the  Province  of 
Quebec,  Detroit,  In  the  State  of  Michigan,  and 
other  points  beyond  and  noriberly  and  west- 
erly of  the  said  Slate  of  Vermont,  and  from 
said  northern  and  western  points  to  said  Bos- 
ton," in  contravention  of  Ibe  statute,  and  also 
"that  said  charges  for  transportation  of  prop- 
erty from  Boston  aforesaid  to  said  points  in 
Vermont,  and  from  said  Vermont  points  to 
Boston  and  other  places  in  the  vicinity  thereof, 
so  made  by  the  defendants,  are  eiorbilant  in 
fact,  and  are  not  reasooable  or  just." 

The  same  defenses  were  relied  upon  to  this 
as  to  the  other  petitions,  and  the  cases  were  all 
beard  together  at  Rutland,  Vermont,  on  the 
first  day  of  September  and  following  days. 

Before  proceeding  with  the  evidence  the 
Grand  Trunk  Rallwav  Company  moved  that 
the  complaints  as  to  it  be  dismissed,  for  the 
reaaon  that  the  charges  supposed  lo  be  in  vio- 
lation of  the  statute  were  not  made  or  shared 
in  by  it,  its  participation  it  any  being  only 
in  the  low  charges  on  the  long  hauls,  which  in 
themselves  were  perfectly  legal  and  were  not 
averred  to  tie  otherwise.  'The  Commission, 
however,  was  of  opinion,  and  so  held,  that  the 
interest  of  that  company  was  such,  and  the 
liability  of  the  low  rates  on  long  haul  traffic  to 
be  affected  by  changes  made  In  the  higher 
rates  on  sbort-baul  traffic  was  so  great  that  la 
case  it  had  not  I>een  made  a  party,  and  should 
now  come  In  and  ask  to  be  made  such  In  order 
that  it  might  present  evidence  and  be  heard  by 
counsel,  It  would  be  proper  to  order  accord- 
ingly. This  being  the  case,  it  was  equally 
proper  for  complainants  to  join  It  as  a  party 
reapondent  in  the  flret  Instance. 

The  right  of  the  petitioner  In  the  first  com- 
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Itire  rates  to  those  which  are  imposed  on  its 
road:  and  if  they  were,  the  fact  that  they  are 
•excessive  would  tend  to  its  advantage.  The 
])etitions  do  not  show  that  those  who  pay  them 
regard  them  as  excessive  or  unjust;  nor  is  it 
averred  that  they  are  So  in  fact.  It  is  consist* 
•ent  with  everything  that  appears  in  the  first 
two  complaints  that  these  rates  are  fair  and 
Just;  that  they  are  even  necessary  as  defend- 
ants aver  they  are;  and  that  the  parties  who 
pay  them  do  so  without  complaint  and  willing- 
ly. Why  then  should  this  petitioner  complain? 

The  petitions  answer  this  inquiry  by  sayine 
that  '*The  grievance  which  this  company  and 
its  connections  have  is  that  the  National  Des- 
X>atch  Line  makes  rates  to  Detroit  and  other 
points  in  the  west  less  than  the  Boston  &  Al- 
bany Railroad  Company  and  its  connections 
make  to  the  same  point,"  while  at  the  same 
time  making  higher  rates  to  the  intervening 
points.  But  what  the  higher  rates  to  the  in- 
tervening points  have  to  do  with  the  complain- 
ant's "grievance"  the  petition  fails  to  inform 
us.  No  connection  between  the  high  rates  and 
the  low  is  shown  or  averred.  It  is  not  said 
that  the  one  set  are  made  high  in  order  that 
the  other  may  be  made  low,  or  that  the  long 
haul  traffic  is  taken  at  the  expense  of  the  short 
haul  traffic.  As  the  case  stands  upon  the  first 
two  complaints  the  sole  grievance  of  the  peti- 
tioner is  that  the  defendant  roads  accept  traffic 
from  Boston  to  Western  points  at  lower  rates 
than  are  made  by  petitioner  and  its  connections; 
■and  the  leffitimate  inference  must  bo  that  the 
purpose  of  the  proceedings  is  to  compel  the 
putting  up  of  those  rates.  But  in  that  purpose 
the  petitioner  can  certainly  expect  no  aid  from 
this  Oommlssion.  The  defendant  companies 
have  the  legal  right  to  make  the  low  through 
rates,  and  their  competitors  cannot  restrain 
them. 

On  the  argument  it  was  said  on  behalf  of  the 
Isoston  &  Albany  Clompany  that  the  purpose 
■of  the  proceeding  was  to  obtain  a  construction 
of  the  Act.  The  petitioner  desires  to  know 
whether  the  Central  Vermont  Railroad  C6m- 
pany  is  justified  in  making  with  its  connections 
higher  rates  from  Boston  to  St.  Albans  and  in- 
tervening points  than  it  makes  to  Montreal  and 
more  distant  points.  It  desires  to  have  an  au- 
thoritative decision  on  that  subject,  in  order 
that,  if  such  higher  rates  are  sustained,  it  may 
proceed  in  like  manner  to  impose  in  respect  to 
its  traffic  higher  rates  upon  shorter  than  upon 
longer  hauls.  And  as  it  was  well  understood 
that  this  Commission  did  not  give  opinions 
upon  abstract  questions,  or  undertake  to  con- 
strue the  Law  as  a  guide  to  parties  in  their  own 
business  when  no  controversy  was  pending  be- 
fore it,  these  proceedings  were  begun  in  order 
to  jpresent  the  necessary  contention. 

One  obvious  remark  upon  this  is  that  it  is 
sot  warranted  by  the  complaint,  which  under- 
takes to  advance  and  rely  upon  a  "grievance." 
Another,  equally  obvious,  is  that  the  desire  to 
have  safe  guidance  in  one's  own  business  is  not 
a  legitimate  ground  for  overhauling  the  business 
of  another  with  which  the  party  has  no  other 
concern.  Moreover,  a  decision  upholding  the 
lawfulness  of  the  greater  charges  made  for  the 
shorter  hauls  by  the  Central  Vermont  and  its 
connections,  could  not,  in  the  nature  of  things, 
^constitute  a  rule  for  the  petitioner  in  deciding 


whether  to  impose  greater  charges  for  shorter 
hauls  on  its  line.  Our  reasons  for  this  were 
fully  given  In  the  Matter  of  the  LouistUle  d 
Nashville  RaUroad  Co,  [ante,  278].  We  there 
pointed  out  that  the  right  to  make  such  charges 
under  the  Law  was  exceptional;  that  it  depend- 
ed in  everv  case  upon  the  peculiar  circum- 
stances and  conditions;  and  while  we  did  not 
undertake  to  indicate  all  the  reasons  that  might 
justly  or  plausibly  be  advanced  in  support  of 
an  exception,  enough  was  stated  to  make  cleai 
as  we  thought  how  impossible  it  is  to  lay  down 
definite  rules  by  which  the  cases  as  thev  arise 
may  be  readily  determined.  It  is  upon  its  owo 
circumstances  and  condition^  that  each  case 
must  be  judged. 

In  the  cases  before  us  there  is  neither  allega- 
tion nor  proof  that  the  circumstances  and  con- 
ditions of  the  local  traffic  on  the  Boston  A 
Albanv  and  its  connections  are  like  or  substan- 
tially like  the  circumstances  and  conditions  of 
the  local  traffic  of  the  Central  Vermont  and  its 
connections  between  Boston  and  St.  Albans. 
If,  therefore,  it  were  to  be  decided  that  the 
ffreater  charts  on  the  shorter  hauls  which  are 
here  complained  of  are  just,  reasonable  and 
legal,  it  would  not  follow  that  the  Boston  & 
AlbanY  and  its  connections  could  make  the 
like  charges.  The  reason  is  plain:  the  de* 
cision  would  be  confined  to  the  facts  of  the 
very  case  in  judgment;  and  how  it  would  an 
ply  to  the  facts  of  any  other  case  not  exactly 
like  it  would  be  matter  of  inference  and  arga 
ment  only.  The  greater  the  difference  in  cir- 
cumstances and  conditions  the  less  would  be 
the  likelihood  that  the  decision  could  be  ac- 
cepted as  a  precedent.  And  perhaps  it  may  be 
safely  said  that  any  well  informed  person  who 
has  even  a  general  knowledge  of  that  sectioo 
of  the  country  knows  that  the  circumstanoes 
and  conditions  of  local  traffic  on  the  CentralVer- 
mont  must  be  ^freatly  different  from  what  those 
are  of  the  local  traffic  on  the  Boston  &  Albany. 
The  latter  runs  through  the  more  densely  popu- 
lated country;  it  has  more  considerable  towni 
and  large  manufactories  upon  it,  and  for  these 
reasons  has  a  vastly  greater  volume  of  business 
within  its  reach.  It  also  takes  the  better  direc- 
tion for  a  heavy  long  haul  traffic. 

In  what  has  oeen  said  we  are  not  to  be  nn* 
deratood  as  holding  that  a  complainant  must 
necessarily  have  a  pecuniary  interest  in  order 
to  entitle  nim  to  be  heard.  There  are  no  doubt 
many  cases  in  which  an  individual  having  no 
interest,  except  to  see  that  the  law  is  enforced 
for  the  benefit  of  society,  may  complain  in  hii 
own  name  but  in  the  public  interest.  In  these 
cases  the  petitioner  does  not  complain  in  the 
public  interest,  but  in  its  own;  and  the  griev- 
ance of  low  long  haul  rates,  of  which  it  com- 
plains, is  not  a  public  grievance. 

The  Act  to  Regulate  Commerce,  however, 
expressly  provides  that  "No  complaint  shall  at 
any  time  be  dismissed  because  of  the  absence 
of  direct  damage  to  the  complainant"  Under 
this  provision  when  an  alleged  infraction  of 
the  Law,  of  such  a  character  as  toconstitote  s 
public  grievance  of  considerable  general  im- 
portance, is  brought  to  the  attention  of  the 
Commission,  by  a  responsible  party  in  a  dm 
authenticated  form.  It  may  be  the  duty  of  the 
Commission  to  enter  upon  its  invesUgatioo, 
and  if  the  charge  is  substantiated,  to  apply  ^ 
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propriate  relief.  We  are  relieved  from  any 
necessity  of  determiDing  what  would  be  the 
proper  course  to  pursue  in  such  a  case  by  the 
fact  that  the  question  of  the  yiolation  of  Law 
is  directly  presented  in  the  petition  filed  by 
the  Vermont  State  Grange  of  the  Patrons  of 
Husbandry.  We  are  not  informed  whether 
that  body  is  incorporated,  nor  is  it  important. 
It  was  conceded  on  the  argument  to  be  an  as- 
sociation formed  for  proper  purposes  by  re- 
spectable people  of  the  State,  and  presumably 
those  persons  are  interested,  or  are  liable  to  be, 
in  the  charges  complained  of.  They  find  their 
ffrievance  not  in  the  low  rates  which  the  Law 
does  not  undertake  to  restrict,  but  in  the  high 
rates  which,  if  not  justified  by  a  proper  show- 
ing, stand  condemned;  and  as  these  are  likely 
to^ear  with  peculiar  weight  upon  those  who 
follow  the  calling  of  husbandmen,  it  is  very 

Iiroper  that  they  as  an  association,  if  they  be- 
ieve  the  rates  wrong  and  oppressive,  should 
raise  the  question.  Upon  the  petition  of  the 
State  Grange,  therefore,  we  proceed  to  exam- 
ination of  the  merits  of  the  controversy. 

I.  It  is  contended  on  the  part  of  the  defend- 
ants that  they  do  not  nor  does  either  of  them 
violate  the  fourth  section  of  the  Act  to  Regu- 
late Conmierce,  because  the  shorter  hauls  for 
which  the  greater  charges  are  made  are  not 
over  the  same  lines  as  the  longer  hauls  for 
which  the  charges  are  less. 

This  contention  is  based  on  the  phraseology 
of  the  first  and  fourth  sections  of  the  Act  By 
the  fourth  section  it  is  made  unlawful  for '  'any 
common  carrier  subject  to  the  provisions  of 
this  Act''  to  charge  more,  etc.,  "for  a  shorter 
than  for  a  longer  distance  over  the  same  line 
in  the  same  direction,  the  shorter  being  in- 
cluded within  the  longer  distance."  The  first 
flection  prescribes  who  shall  be  subject  to  the 
provisions  of  the  Act.  They  are  ''any  com- 
jnon  carrier  or  carriers  engaged  in  the  trans- 
portation of  passengers  or  property  wholly  by 
railroad,  or  partly  by  railroad  and  partly  by 
water  when  both  are  used  under  a  common 
control,  management,  or  arrangement  for  a 
continuous  carriage  or  shipment,"  etc.    The 

ry  then,  it  is  claimed,  who  can  be  liable  un- 
the  fourth  section  must,  it  is  said,  either 
be  a  single  carrier  operating  by  itself  a  line 
upon  which  the  charges  are  made,  or  it  must 
be  carriers  operating  a  line  ''under  a  common 
control,  management,  or  arrangement  for  a 
continuous  carriage.  **  etc.    The  defendant  cor- 
porations have  each  their  separate  board  of 
directors;  they  are  not  under  a  common  con- 
trol or  management;  they  have  no  common  ar- 
rangement for  a  continuous  carriage.    Their 
tracKS  connect,  and  a  carriage  may  be  made 
continuous  by  the  delivery  of  property  from 
one  to  another  till  it  reaches  Its  destination;  but 
the  delivery  is  a  common-law  duty,  irrespective 
of  common  arrangement.    The  making  of  a 
Joint  tariff  is  not.  It  Is  argued,  such  a  common 
arrangement  as  the  Act  contemplates;  it  is  only 
an  agreement  as  to  what  each  will  accept  as  its 
ahare  of  the  charge  for  a  haul  over  the  roads 
or  lines  of  them  all    The  long  and  short 
liauls,  then,  are  not  on  the  same  line  unless 
both  are  on  the  line  of  the  same  carrier,  which 
is  not  the  case  here.    But  if  two  or  more  roads 
'Gould  be  regarded  as  one  "line"  within  the 
meaning  of  the  Act,  the  charges  complained 
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of  here  are  not  for  hauls  on  the  same  line;  the 
line  from  Boston  to  St.  Albans  which  some  of 
the  defendants  form  being  a  different  line  from 
that  formed  to  Montreal  through  St.  Albans, 
and  different  again  from  that  formed  to  Detroit, 
and  so  on.  This  is  the  substance  of  the  very 
ingenious  argument  presented  and  elaborated 
for  the  defense. 

We  do  not  think  the  argument  sound. 
Without  pausing  now  to  inquire  what  was 
meant  by  the  words  "under  a  conmion  con- 
trol«  management,  or  arrangement,"  etc.,  or 
whether  those  words  have  any  application  at 
all  to  carriers  wholly  by  railroad,  we  have  no 
difflcultv  in  holding  that  if  the  defendants  join 
in  making  the  tariff  which  constitutes  the 
lesser  charge  on  the  longer  haul,  while  one  or 
more  of  their  number  make  the  greater  charge 
on  the  shorter  haul,  the  case  is  within  the 
fourth  section;  and  those  who  make  such 
greater  charge  are  called  upon  to  justify  it. 
"Any  common  carrier"  is  as  much  restrained 
when  it  unites  with  one  or  more  others  in 
making  the  long  haul  charge  as  when  it  makes 
such  charge  independently.  Kor  have  we  any 
doubt  as  to  the  meaning  of  the  word  "line"  in 
the  Act.  A  physical  line  is  meant,  not  a  busi- 
ness arrangement;  and  one  piece  of  road  may 
be  part  of  several  lines,  as  the  road  from  Bos- 
ton to  White  River  Junction  is  part  of  the  line 
to  St.  Albans,  and  also  part  of  the  lines  sever- 
ally to  Montreal,  Ogdensburgh,  Detroit,  Port 
Huron,  and  Chicago.  When  a  greater  charge 
is  made  from  Boston  to  White  River  Junction 
than  is  made  bv  way  of  that  point  to  anv  one 
of  the  other  points  named  the  two  are  made  for 
hauls  on  the  same  line,  the  shorter  being  in- 
cluded within  the  longer  distance. 

II.  By  some  of  the  defendants  it  Is  claimed 
that  the  case  is  not  brought  within  the  fourth 
section  of  the  Act,  because  the  tariff  for  the 
long  haul  trafiSc  is  not  made  by  the  defend- 
ants, singly  or  collectively,  but  by  the  National 
Despatch  Line,  which  operates  over  their  roads. 

The  National  Despatch  Line  Is  one  of  the 
many  fast  freight  lines  of  the  country,  but  Is 
perhaps  in  some  respects  peculiar.  It  is 
neither  a  corporation  nor  an.  association  of 
persons.  It  exists  by  virtue  of  no  formal 
agreement  or  writing.  One  witness  speaks  of 
it  as  a  name  merely;  another  as  a  trade  mark. 
It  is  nevertheless,  so  far  as  the  public  deiding 
with  it  are  concerned,  an  actuality  of  much 
importance,  for  it  not  only  transacts  a  large 
business,  but  takes  all  the  traflic  passing  over 
the  Central  Vermont  destined  to  or  coming 
from  points  beyond  St.  Albans.  It  has  for 
general  manager,  Mr.  John  Portegus,  who 
owe«  his  office  or  position  to  the  president  of 
the  Central  Vermont  Railroad  Company,  whose 
power  to  appoint  does  not  appear.  Sir.  Por- 
teous  appoints  some  assistants,  but  in  general 
the  railroad  agents  are  agents  of  the  National 
Despatch  Line  also.  The  reason  for  establish- 
ing the  line  originally  was  that  the  roads  were 
greatly  deficient  in  rolling  stock,  and  a  car 
company  was  formed  to  loan  them  cars,  and 
this  line  called  into  existence  to  operate  the 
cars.  The  roads  pay  milage  for  the  use  of  the 
cars.  The  earnings  of  the  line,  less  the  expens- 
es, are  divided  among  the  roads  in  agreed  pro- 
portions. Mr.  Porteous  makes  the  tariffs  for 
traffic  taken  by  the  line.    The  long  haul  traf - 
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flc  rates  mentioned  in  the  complaints  are  rates 
made  by  him,  the  several  defendants  taking 
no  part  in  them. 

These  are  the  facts  as  they  appear  from  the 
proofs.  We  deem  it  unnecessary  to  comment 
upon  them  any  further  than  is  needful  to 
draw  the  legal  conclusion.  The  responsibility 
of  the  defendant  carriers  for  the  long  haul 
rates  is  unquestionable.  They  did  not  through 
their  own  officers  fix  them,  but  they  one  and 
all  acquiesced  in  the  designation  of  a  person  to 
be  allowed  to  fix  them;  mey  permit  the  busi- 
ness to  be  done  over  their  roads  respectively  at 
the  rates  named,  and  they  accept  their  several 
proportions.  It  would  be  difficult  to  imagine 
a  method  whereby  they  would  become  bound 
more  conclusively,  for  Mr.  Porteous  is  agent 
of  all  in  making  me  rates;  and  they  all  acqui- 
esce in  what  he  does,  so  that  they  would  be 
bound  even  if  he  had  acted  at  first  without 
full  authority  The  arrangement  as  it  exists 
in  fact,  though  it  be  only  a  name  or  a  trade 
mark,  makes  the  National  Despatch  Line  or 
its  manager  representing  it,  the  agent  for  such 
roads  as  the  line  is  operated  over.  Its  rates 
are  their  rates  for  the  business  done,  and  at 
their  peril  they  must  see  that  its  tariffs  are 
filed  with  this  Commission,  and  that  in  other 
particulars  the  Law  is  obeyed  by  it. 

III.  The  principal  controversy  in  the  case 
has  been  over  the  Justification  set  up  for  the 
charges  on  the  short  haul  traffic  As  bearing 
upon  that  controversy  a  considerable  body  ot 
evidence  was  taken,  the  purpose  of  which  was 
to  show  that  the  very  low  rates  charged  for 
long  haul  traffic  were  a  necessity  of  the  situa- 
tion, and  that  the  higher  rates  for  short  haul 
traffic  were  the  lowest  that  could  be  afforded. 
As  the  Central  Vermont  is  the  road  principally 
concerned  with  the  short  haul  rates,  ana  the 
lines  for  lone  haul  traffic  are  very  often  spoken 
of  as  Central  Vermont  Lines,  it  will  not  l^  nec- 
essary in  the  further  discussion  of  the  case  to 
distinguish  between  the  several  roads;  and 
what  we  have  to  say  will  perhaps  be  more 
readily  grasped  and  understood  if  we  avoid 
doing  80. 

The  Central  Vermont  is  the  successor  to  the 
Vermont  Central  and  the  Vermont  &  Canada 
roads,  constructed  in  1849  for  local  traffic,  and 
which  became  bankrupt  and  sunk  all  their 
capital.  There  was  a  long  receivership,  at  the 
end  of  which  a  reorganization  was  effected  un- 
der the  name  of  the  Central  Vermont,  with  a 
bonded  debt  of  $7,000,000.  The  company  as 
reorganized  has  paid  the  interest  on  its  debt, 
but  no  dividends — the  surplus  earnings  being 
all  expended  in  improvements.  The  road  is  in 
a  fine  state  of  repair  and  efficiency,  well  sup- 
plied with  motive  power,  but  still  making  use 
of  leased  cars  through  the  National  Despatch 
Line.  The  line  of  road  is  through  a  sparsely 
populated  country,  with  no  large  towns,  and 
where  the  industry  is  mainly  agricultural 
For  many  years  the  population  has  been  nearly 
stationary  in  numbers,  but  the  wealth  of  the 
people  has  been  steadily  increasing,  and  to  this 
increase  the  railroads  have  no  doubt  largely 
contributed;  perhaps  it  is  not  too  much  to  say 
that  they  have  rendered  it  possible.  There  is 
not  local  traffic  along  the  line  of  road  to  enable 
the  company  on  any  possible  tariff  to  maintain 
a  first  class  road;  and  its  managers  before  and 


during  the  receivership  directed  their  energies 
to  making  it  a  link  in  through  lines  from  Bos- 
ton and  other  New  England  towns  to  Montreal. 
Detroit,  Chicago,  and  other  points  in  the  West. 
These  efforts  were  successful,  and  the  Central 
Vermont  was  recognized  by  the  trunk  lines 
as  a  powerful  rival  for  the  traffic  between  the 
Mississippi  Valley  and  the  seaboard,  and  was 
allotted  large  percentages  of   the  business. 
But  as  the  line  was  much  less  direct  than  those 
of  the  trunk  line  roads,  and  more  time  was 
required  for  the  passage  of  trains  over  it  than 
between  the  same  points  over  the  other  lines, 
it  was  compelled  to  make  concessions  in  rates 
to  shippers;  and  the  trunk  lines  recognized 
this  necessity  and  allowed  it  a  differential,  as 
it  is  called;  that  is  to  say,  allowed  it  to  make 
concessions  on  west  bound  traffic  up  to  an 
agreed  point  without  its  being  regarded  as  a 
cutting  of  rates.    This  differential  has  been  as 
high  as  ten  cents  a  hundred  pounds  on  first 
class  freight  between  Boston  and  Chicago,  and 
proportional  on  the  lower  classes;  but  so  large 
a  differential  is  not  now  conceded.    The  Na- 
tional Despatch  Line',  however,  continues  to 
insist  upon  it,  and  its  doing  so  led  to  the  insti- 
tution of  the  original  proceedings.    The  car- 
riers forming  the  Central  Vermont  Lines  insist 
that  the  differentials  they  make  are  necessary 
to  enable  them  to  obtain  a  fair  share  of  the 
business;  their  rivals  deny  this  and  claim  that 
it  results  In  forcing  commerce  into  unnatural 
channels  and  in  the  taking  of  traffic  at  unre- 
munerative  rates.    All  this  controversy  waa 
gone  over  in  the  evidence  and  in  argument, 
with  the  purpose  on  one  side  to  estop  the  Bos- 
ton and  Albany,  as  an  assenting  party  to  the 
differentials,  from  making  the  complaint  it  now 
sets  up,  and  on  the  other  to  convict  the  defend- 
ant roads  of  unfairness  to  their  competitors. 
But  all  this  becomes  immaterial  to  the  contro- 
versy presented  by  the  complaint  of  the  State 
Grange.    What  we  are  concerned  with  now 
are  the  local  rates  as  they  affect  local  shippers, 
not  the  through  rates  as  they  affect  the  rival 
lines. 

One  peculiarity  of  this  controversy  la  that 
the  differentials  are  not  given  or  taken  on  east 
bound  traffic;  but,  nevertheless,  the  Oentral 
Vermont  Line  is  enabled  to  obtain  its  full  share 
of  the  business.    The  reasons  for  this  were  not 
brought  out  on  the  hearing;  but  evidently  the 
roads  forming  that  line  have  been  able  to  give 
to  shippers  more  satisfactory  facilities  on  east 
bound  than  on  west  bound  traffic.     But  this 
also  is  unimportant  now.    What  is  innportani 
is  the  fact  that  the  through  business  is  a  neces- 
sity to  the  Central  Vermont,  if  it  is  to  maintain 
its  present  state  of  efficiency.    The  strictly 
through  tonnage  over  it  for  the  year  ending 
June  80,  1886,  was  79  per  cent  of   all;   the 
strictly  local  tonnage  was  but  5^  per  ceut ;  while 
what  is  denominated  in  the  evidence   Joint 
freight,  that  is  to  say,  freight  received  at  pointa 
on  the  line  from  points  beyond  its  termlDi,  or 
taken  up  at  local  points  to  be  transported  be- 
yond the  termini,  was  15|  per  cent.     It  U  yerj 
evident  from  these  figures  that  neither  on  the 
local  traffic  alone,  nor  on  that  and  the  Jolai 
traffic,  can  a  first-class  road  be  maintained .    It 
is  therefore  the  right  and  we  may  say  the  dutj 
of  the  managers  of  the  Central  Vemiont  to  <^ 
tain  and  keep  up  a  through  businesE^^  if  they 
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can  do  so  without  injosKce  to  the  local  traffic 
uid  without  TiolatioD  of  law. 

No  iDjuatlce  Is  done  to  the  local  traffic  b; 
takiue  through  traffic  at  very  low  rate*,  pro- 
vldea  the  doing  w>  neither  makes  the  local 
traffic  more  espenstve  nor  otherwise  iocom- 
modes  it  The  defeDdants  put  in  evidence  to 
show:  (1)  that  the  rales  on  local  traffic  are  not 
out  of  proportion  to  those  charged  on  through 
traffic;  it  being  very  much  more  eipenslve  to 
handle  an  equal  amount  of  the  former  than  of 
Ihe  lattery  (2)  that  the  through  traffic  Is  not 
carried  at  a  losa,  but  there  are  net  gains  from  It 
In  the  aggregate  exceeding  those  on  the  local 
and  Joint  tr^c  put  together,  and  that  It  is  by 
means  of  these  ^ins  that  the  efficiency  of  the 
road  Is  malntamed;  (3)  that  the  rates  on  the 
through  traffic  cannot  lie  materially  advanced 
without  losing  it;  and  (4)  that  the  Company 
cannot  afford  to  reduce  the  rates  on  the  local 
traffic.  There  was  strong  evidence  in  support 
of  all  these  propositions.  We  are  entirely  sat- 
bfled  that  a  large  through  business  is  essential 
to  this  line.  If  ft  Is  to  continue  to  be  a  useful 
line  even  for  local  business.  We  are  also  sat 
Ufled  ibat  Ibe  people  of  Vermont  are  largely 
interested  In  the  low  rates  on  looghaul  traffic, 
not  only  because  to  some  extent  lliey  send 
manufactured  articles  to  distant  points,  but 
much  more  because  Vermont  relies  very  largely 
on  the  West  for  grain,  flour,  meats  and  pro- 
visions. It  Is  highly  probable  that  If  the  peo- 
ple of  the  State  pay  high  rales  on  local  traffic, 
Ihey  are  fully  compensated  In  (he  low  rates  on 
long  haul  traffic.  A  board  having  full  power 
to  adjust  rales  as  circumstances  abould  seem 
to  require  might  perhaps  so  hold. 

But  our  power  in  this  regard  Is  restricted  by 
thelermsof  theLaw,  which  ^nolutely  forbid  a 
carrier  "to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  tor  the  transporta- 
tion of  passengers  or  of  Uke  tcind  of  property 
under  subataniially  similar  circumstances  and 
conditions  for  a  shorter  than  for  a  longer  dis- 
tance over  the  same  Hoe  in  the  same  direction, 
the  shorter  being  included  within  the  longer 
distance,"  This  is  the  Law  which  governs  our 
action,  and  It  cannot  be  departed  from  by  us  on 
considerations  of  equity,  or  of  what  would  be 
for  the  interest  of  parties  concerned.  If  parties 
complain  of  a  violation  of  the  Law,  we  can  only 
pass  upon  the  charge  preferrediand  our  action 
cannot  be  affected  by  the  circumstance  that  the 
rates  as  adjusted  are  on  the  whole  to  their  ad- 
vantage. They  must  judge  of  their  Interest, 
while  we  are  to  iudgeof  the  violations  of  Law 
which  are  complained  of. 

The  controversy  In  the  case,  then.  Is  nar- 
rowed to  this  question:  Are  the  circunutancet 


made.  The  cost  of  different  kinds  of  traffic 
cannot  possibly  be  arrived  at  with  accuracy; 
at  best  only  an  approximating  estimate  can  l>e 
made.  The  calculations  put  in  evidence  do  not 
satisfy  us  that  the  same  kind  of  freight  can  be 
taken  from  Boston  through  Bt.  AHuns  to  De- 
troit at  a  less  cost  than  from  Boston  to  St.  Al- 
bans, or  from  Boston  through  Ogdeusburgh  to 
Chicago  and  Milwaukee  at  a  less  cost  than  to 
Ogdensburgh.  Honest  calculations  are  made 
to  show  such  a  result,  but  they  are  very  likely 
to  charge  upon  local  traffic  exclusively  Items 
which  ought  to  bo  apportioned,  or  to  leave 
something  out  of  view  which  ought  to  be  con- 
sidered. 

The  main  reliance  of  the  defense,  however, 
was  upon  a  showing  of  the  competition  whicli 
defendants  must  meet  in  long  haul  traffic.  It 
was  shown  that  for  trafficl)elween  Boston  and 
the  West  there  was  actual  or  possible  competi- 
tion by  steamers  to  Fonland,  and  thence  over 
the  Qrand  Trunk  by  steamers  to  Halifax,  and 
thence  over  the  Intercolonial  by  the  South 
Eastern  Road  to  connect  with  Uie  Canadian 
Paciflc  by  the  several  trunk  lines  and  by  com- 
binations of  caniers  requiring  no  special  men- 
tion. 

The  evidence,  however,  is  entirely  concludve 
that  the  competition  which  Is  troublesome  to 
the  defendants  is  that  of  the  trunk  lines.  It 
is  from  these  that  the  defendants  demand  the 
differentials,  and  it  Is  because  they  are  pos- 
sessed of  the  shorter  lines  that  the  differentials 
become  necessary.  The  defendants  do  not 
fear  the  competition  of  a  route  by  Halifax  or 
of  any  of  the  other  circuitous  routes  that  can 
be  organized;  and  such  lines  do  not  constitute 
circumstances  or  conditions  having  any  percep- 
tible bearing  on  the  present  controversy.  The 
circumstances  and  conditions  Uiatmust  justify 
the  greater  charge  on  the  shorter  haul  over  the 
Central  Vermont  Line  must  be  such  as  spring 
from  the  trunk  line  competition. 

In  Th^  Maitgr  of  the  £ouinill6  <£  ifatAnZb 
Bailroad  Oampany  Uuprd]  we  expressed  the 
opinion  that  there  might  be  cases  In  which  the 
competition  between  railroads,  even  when  they 
were  alt  subject  to  the  jurisdiction  ot  the  Com- 
mission, would  present  such  dissimilarity  of 
circumstances  and  conditions  between  long 
haul  and  short  haul  traffic  as  to  justify  the 
greater  charge  on  the  shorter  haul  on  the 
same  line  In  the  same  direction.  But  our 
published  opinion  shows  that  we  thought  the 
cases  must  be  rare  and  quite  exceptional.  The 
trunk  lines  are  all  subject  to  our  juriEdlcllon. 
What  then  are  the  peculiar  circumstances  and 
conditions  which  constitute  the  difference  be- 
tween the  caaa  before  ua  and  cases  of  railroad 
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same  claim  they  do,  with  the  same  justice.  It 
is  a  claim  that  could  be  advanced  wherever  a 
route,  however  circuitous,  could  be  formed  for 
long  haul  traffic.  A  line  from  Boston  to  De- 
troit, for  example,  might  be  formed  by  way  of 
the  Chesapeake  &  Ohio  Railway,  and  one 
from  Chicago  to  St.  Louis  bvwayof  St.  Paul. 
The  greater  the  departure  from  a  direct  line, 
the  greater  would  conmionly  be  the  necessity 
for  low  rates  on  through  traffic,  and  the  greater 
the  liability  to  have  the  charges  on  the  local 
traffic  increased  to  make  the  carriage  of  through 
traffic  possible.  But,  without  enlarging  on 
this  branch  of  the  case,  we  content  ourselves 
with  saying  that  such  peculiar  facts  are  not 
found  to  exist  in  this  case  as  will  justify  the 
greater  charge  over  the  shorter  line. 

There  remains  for  us  only  the  duty  to  make 
and  issue  the  order  which  Uie  facts  found  re- 
quire.   The  Central  Vermont  and  the  other 


defendants  concerned  with  it  in  interstate  traf- 
fic between  Boston  and  St.  Albans  and  Boston 
and  Ogdensburgh,respectivelv,  Including  those 
points,  must  wholly  cease  and  desist  from  char- 
ging or  receiving  in  respect  to  any  part  of  such 
traffic  at  greater  compensaion  for  transportation 
of  a  like  Kind  of  property  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  within 
the  loneer  distance.  In  performing  this  duty 
we  neither  do  nor  with  propriety  can  express 
opinion  upon  the  intrinsic  reasonableness  or 
justice  of  the  rates  heretofore  imposed,  except 
to  this  extent:  that  we  do  not  think  it  was 
shown  by  the  evidence  that  when  the  local 
tariffs  are  made  to  conform  to  the  letter  of  the 
Law  as  above  directed  they  will  be  unreason- 
able. 
In  this  opiTiiion  aU  concur. 


SUPREME  COURT  OP  ARKANSAS. 


LITTLE  ROCK  &  FORT  SMITH  R.  CO. 

V. 

HANNIFORD  et  oL 

1.  The  Arkansas  Act  of  February  27, 
1885,  prohibiting  any  railroad  com- 
pany in  the  State  from    charg^g^  a 

greater  sum  for  the  transportation  of 
•ei^ht  than  is  specified  in  the  bill  of 
lading^,  and  imposing  a  penalty  for  re- 
fusal to  deliver  freight  on  payment  or 
tender  of  the  charges  due  as  shown  by 
the  bill  of  lading,  is  general  and  uniform 
in  its  operation  upon  all  within  the 
class  to  which  it  applies,  and  therefore 
is  not  within  the  constitutional  pro- 
hibition against  special  leg^islation. 

2.  Said  Act  is  within  the  x>olice  power  of 
the  State  and  is  not  an  attempt  to  regu* 
late  interstate  commerce,  within  the 
meaning  of  the  clause  of  the  Federal 
Constitution  vesting  in  Congress  exclu- 
sive power  toregulfi[te  commerce  among 
the  States. 

8.  Where  a  bill  of  lading  specified  the  rate 
per  100  pounds  to  be  paid  for  the  goods 
carried,  but  did  not  state  the  weight  of 
the  goods,  but  the  weight  was  readily 
aBcertainable,  held^  that  the  sum  to  be 

Said  for  freight  was  sufficiently  speci- 
ed  in  the  bill  ofltLdingf  to  accomplish 
the  object  of  the  Act. 

(Deoided  June  86,  1887J 

APPEAL  by  a  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Conway  County,  in 
favor  of  plaintiffs  in  an  action  for  damages  for 
refusal  to  deliver  freight  on  tender  of  payment 
of  charges.    Affirmed, 

The  facts  and  questions  presented  are  stated 
in  the  opinion. 
Mr,  J.  M«  Moore»  for  appellant 
Mr.  Eugene  B.  Henry,  for  appelieea. 

Battle,  J.t  delivered  the  opinion  of  the 
court: 

On  the  fourth  of  January.  1886,  plaintiffs, 
Hanniford,  Beal  &  Wills,  purchased  of  the 


Armour  Packing  Company,  of  Eansaa  City, 
Missouri,  25,000  pounds  of  meat,  and  delivered 
it  to  the  Southern  Kansas  Railroad  Company, 
which  executed  its  bill  of  lading  therefor,  and 
thereby  contracted  to  ship  and  deliver  it  to 
plaintiff  at  MorriUton,  in  this  State,  at  the  rate 
of  fifty-five  cents  per  100  pounds.    The  de- 
fendant Little  Rock  &  Fort  Smith  Railway 
Company,  being  one  of  the  connecting  line  of 
carriers,  receiv^  the  meat  at  one  end  of  Us 
line,  and  carried  it  to  MorriUton.    The  weight 
of  the  meat  was  not  specified  in  the  bill  of  lad- 
ing.  In  the  way  bill  delivered  to  the  defendant 
the   weight    specified   was    83,000    pounds. 
Plaintiffs   tendered   payment  of  the  freight 
charges  on  25,000  pounds,  at  the  rate  specified 
in  the  bill  of  lading,  and  the  defencUudt  de- 
manded freight  on  88,900   pounds,  and  for 
about  four   days   refused   to  deliver    unless 
freight  on  that  amount  was  paid.     After  a  de- 
lay and  refusal  to  deliver  for  several  days, 
plaintiffs  brought  an  action  against  the  defend- 
ant for  the  meat,  when  defendant  agreed  to 
accept  plaintiffs'  offer.  Plaintiffs  then  brought 
this  action  for  damages  to  an  amount  eqaal  to 
the  freight  charges  tendered  for  every  day  de- 
fendant refused  to  deliver  the  meat  after  the 
tender  of  payment  was  made. 

This  action  was  brought  under  the  Act  of  the 
Legislature,  approved  February  27»  1886, 
which  reads  as  follows: 

'*  Section  1.  J5^  ^  enacted.  By  the  General  As- 
sembly of  the  State  of  Arkansas,  that  it  ahall 
be  unlawful  for  any  railroad  company  in  this 
State,  its  officers,  agents  or  employees,  to 
charge  and  collect,  or  to  endeavor  to  charge 
and  collect,  from  the  owner,  ag^ent  or  con- 
signee of  any  freight,  goods,  wares,  or  mer- 
chandise of  anv  character  or  kind  wbalever,  a 
greater  sum  for  transporting  said  freight, 
goods,  wares,  or  merchandise  than  is  SDedffled 
in  the  bill  of  lading.  *--'— 

"Section  2.  That  any  railroad  company,  its 
officers,  agents  or  employees,  having  poaseasioa 
of  any  goods,  wares,  and  merohandise  of  any 
kind  or  character  whatever,  shall  deliver  the 
same  to  the  owner,  his  agent  or  con^gnee  upon 
payment  of  the  freight  charges,  as  shown  bv 
the  bill  of  lading.  ^ 
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"  SecUon  8.  That  any  railroad  company.  Its 
officers,  agents  or  employees,  that  shall  refuse 
to  deUyer  to  the  owner,  agent  or  consignee  any 
freight,  goods,  wares  and  merchandise  of  any 
kind  or  character  whatever,  upon  the  payment 
or  tender  of  payment  of  the  freight  charges 
due,  as  shown  by  the  bill  of  lading,  the  said 
company  shall  be  liable  in  damages  to  the  own- 
er of  said  freight,  goods,  wares  or  merchan- 
dise, to  an  amount  equal  to  the  amount  of  the 
freight  charges  for  every  day  said  freight, 
goods,  wares  or  merchandise  is  held  after  pay- 
ment or  tender  of  payment  of  the  charges 
due,  as  shown  by  the  bill  of  lading,  to  be  re- 
covered in  any  court  of  competent  jurisdic- 
tion." 

This  Act  being  general  and  uniform  in  Its 
operation  upon  all  persons  coming  within  the 
class  to  which  it  applies,  it  does  not  come 
within  that  special  legislation  prohibited  by 
the  Constitution;  for  it  applies  to  and  embraces 
all  persons  "who  are  or  who  may  come  into 
certain  situations  and  circumstances,"  and  is 
"general  and  uniform,  not  because  it  operates 
upon  every  person  in  the  State,  for  it  does  not, 
but  because  every  person  who  is  brought  with- 
in the  relations  ana  circumstances  provided  for 
is  affected  by  the  law."  McAunieh  v.  Missis- 
mppidbMmouri  B,  B.  (Jo.  20  Iowa,  842;  Igvm 
R  R  Land  Oo,  v.  Soper,  39  Iowa,  116;  Ohiea- 
HO  etc,  B.  B,  Oo.  v.  Iowa,  94  U.  8.  168  [Bk. 
24,  L.  ed.  961;  Humes  v.  Miseouri  Pac.  R  Co, 
82  Mo.  221;  IkmA  v.  8taU,  8  Lea(Tenn.).  379; 
Cooley,  Const.  Lim.  5th  ed.  481. 

It  is  of  that  class  of  legislation  specially  en- 
Joined  by  theConstitution  of  the  State  upon  the 
General  Assembly ;  for  section  10,  art.  17,  Const 
ordains:  "The General  Assembly  shall  passlaws 
to  correct  abuses,  and  prevent  discrimination 
and  excessive  charges,  oy  railroad,  canal  and 
turnpike  companies,  for  transporting  freight 
and  passengers,  and  shall  provide  for  enforcing 
such  laws  by  adequate  penalties  and  forfeit- 
ures," Vested  with  the  power  to  correct 
abuses  by  railroad  companies,  they  had  the 
Tight  "to  determine  what,  on  the  part  of  the 
nulroad,  constitutes  abuses,  and  to  determine 
what  laws  will  correct  them,  as  well  as  what 
TPmedies  may  be  necessary  to  secure  the  en- 
forcement of  such  laws."  In  the  exercise  of 
this  power  and  right,  the  Act  under  considera- 
tion was,  doubtless,  passed."  Houston  etc.  B. 
B.  Co.  V.  Harry,  18  Am.  &  Eng.  R.  Cas.  502. 

But  it  is  contended  that,  if  this  Act  is  appli- 
cable to  this  case  its  effect  is  to  regulate  the 
charges  to  be  collected  on  freight  shipped  from 
distant  points  in  other  States,  and  transported 
over  several  connecting  lines  of  railroad  to 
points  within  this  State,  and  thereby  affect  in- 
terstate commerce,  and  is  void.  It  is  true  the 
exclusive  power  to  regulate  commerce  among 
the  States  Is  given  by  the  Constitution  of  the 
United  States  to  Congress;  but  the  vesting  of 
this  power  in  Congress  was  not  a  surrender  of 
that  which  is  known  as  the  police  power. 
That  power  still  belongs  to  the  State.  The 
power  to  regulate  commerce  does  not,  in  all 
cases,  prevent  the  States,  in  the  exercise  of  this 
power,  from  interfering  with  interstate  com- 
merce. In  some  cases  it  may  be  exercised  to 
the  extent  of  directly  interfering  with  com- 
merce between  the  States;  as,  for  instance,  a 
State  may  enact  sanitary  laws,  and,  for  tiie  pur- 
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pose  of  self  protection,  establish  quarantine 
and  reasonable  inspection  regulations,  and  pre- 
vent persons  and  animals  having  contagious 
or  infectious  diseases  from  entering  Uie  State. 
In  many  cases  a  State,  through  her  Legislature, 
in  the  exercise  of  the  police  power,  may  enact 
laws  which  merely  affect  or  influence,  but  do 
not  regulate  or  control,  interstate  commerce. 
As  an  Illustration  she  may.  within  her  bound- 
aries, require  trains  to  stop  at  railroad  cros- 
sings, at  draw-bridges,  and  require  the  speed 
of  trains  to  be  reduced  when  running  through 
incorporated  towns  and  cities,  may  regulate 
the  speed  of  railroad  trains,  and  may  require 
railroad  companies  to  place  guards  at  bridges 
and  other  points  of  danger,  notwithstanding 
the  railroad  affected  may  run  through  more 
than  one  State,  or  connect  with  railro»ls  oper- 
ated in  other  States,  and  may  be  engaged  in 
transporting  freight  from  one  State  to  another. 
Hannibal  etc,  B.  U.  Co.  v.  Husen,  95  U.  S.  465 
[Bk.  24,  L.  ed.  5271;  Chicago  db  A.  R  Oo,  v. 
Fierson,  12  Am.  &  £ng.  R.  Cas.  156. 

In  Munn  v.  lUinoie,  94  U.  S.  118  [Bk.  24,  L. 
ed.  77],  the  State  of  Illinois  undertook,  by  stat- 
ute, to  regulate  warehouses  in  that  Btate. 
The  court  held  she  could  do  so,  in  the  exercise 
of  her  police  power,  notwithstanding  they 
were  us^  as  instruments  by  those  engaged  in 
interstate  as  well  as  in  state  commerce.  The 
court  said:  "We  come  now  to  consider  the  ef- 
fect upon  this  statute  of  the  power  of  Congress 
to  regulate  commerce.  It  was  ver^  properly 
said  in  the  case  of  State  Taa  on  Batltoay  OroM 
Beceq>U,16WBl\,  298  [82 U.S.  bk.  21,  L.  ed.l64] 
that  'It  is  not  everything  that  affects  com- 
merce that  amounts  to  a  regulation  of  it  wiUiin 
the  meaning  of  the  Constitution.'  The  ware- 
houses of  these  plaintiffs  in  error  are  situated, 
and  their  business  carried  on  exclusively,  with- 
in the  limits  of  the  State  of  Illinois.  They  are 
used  as  instruments  by  those  engaged  in  inter- 
state commerce;  but  they  are  no  more  neces- 
sarily a  part  of  commerce  itself  than  the  dray 
or  cart  by  which,  but  for  them,  grain  would 
be  transferred  from  one  railroad  station  to  an- 
oUier.  Incidentally  they  may  become  connect- 
ed with  interstate  commerce,  but  not  neces- 
sarily so." 

In  Chicago  etc.  B.  B.  Oo.  v.  Fuller,  17  Wall. 
567  [84  U.  S.  bk.  21,  L.  ed.  713],  Mr.  Justice 
Swayne,  in  delivering  the  opinion  of  the  court 
said:  "The  Constitution  gives  to  Congress  the 
power  to  regulate  commerce  with  foreign  Na^ 
tions,  and  among  the  several  States,  and  with 
the  Indian  Trib^.  The  statute  complained  of 
provides  that  each  railroad  company  shall,  in 
the  month  of  September,  annually  nx  its  rates 
for  the  transportation  of  passengers  and  of 
freight  of  different  kinds;  that  it  shall  cause  a 
printed  copy  of  such  rates  to  be  put  up  at  all 
its  stations  and  depots,  and  cause  a  copy  to  re- 
main posted  during  the  year;  that  a  failure  to 
fulfill  these  requirements,  or  the  charsing  a 
higher  rate  than  is  posted  shall  subject  the  of- 
fending company  to  the  payment  of  the  penal- 
ty prescribed.  In  all  other  respects  there  Is  no 
other  Interference.  No  other  constraint  Is  Im- 
posed. Except  in  these  particulars  the  com- 
pany may  exercise  all  its  faculties  as  it  shall 
deem  proper.  No  discrimination  is  made  be- 
tween local  and  interstate  freights,  and  no  at- 
tempt is  made  to  control  the  rates  that  may  be 
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charged.  It  is  only  required  that  the  rates 
shall  be  fixed,  made  public  and  honestly  ad- 
hered to.  In  this  there  is  nothing  unreason- 
able or  onerous.  The  public  welfare  Is  pro- 
moted without  wrong  or  injury  to  the  company. 
The  statute  is  doubtless  deemed  to  be  called 
for  by  the  interests  of  the  community  to  be  af- 
fected by  it,  and  it  rests  upon  a  solid  founda- 
tion of  reason  and  justice.  It  is  not,  in  the 
sense  of  the  Constitution,  in  any  wise  a  regula- 
tion of  commerce.  It  is  a  police  regulation, 
and  as  such  forms  'a  portion  of  the  immense 
mass  of  legislation  which  embraces  everything 
within  the  territory  of  a  State  not  surrendered 
to  the  general  government,  all  of  which  can  be 
most  advantageously  exercised  by  the  States 
themselves.' " 

The  Act  in  question  does  not  undertake  to 
regulate  commerce  between  States.  It  impos- 
es no  restriction  upon  the  introduction  or  the 
transportation  of  any  article  of  commerce 
whatever.  It  does  not  undertake  to  regulate 
the  charges  for  transportation,  but  simply  un- 
dertakes to  enforce  the  prompt  delivery  ^f  all 
freight,  goods,  wares  and  merchandise  of  every 
character,  upon  arrival  at  its  place  of  destina- 
tion in  this  State  and  nowhere  else,  upon  the 
payment  or  tender  of  payment,  of  the  freight 
charges  due,  as  shown  by  the  bill  of  lading. 
It  does  not  go  to  the  extent  of  the  statute 
considered  in  Bailroad  Co.  v.  Fuller,  supra. 
In  that  case  the  statute  subjected  the  railroad 
company  to  a  penalty  for  the  charging  of  a 
higher  rate  than  was  posted.    We  cannot  see 


how  it  can  interfere  with  or  affect  interstate 
commerce,  and  think  it  is  constitutional  and 
valid. 

It  is  contended  that  appellant  is  not  liable  in 
damages,  under  the  Act,  because  the  bill  of 
lading  fails  to  give  the  weight  of  the  meat. 
The  object  of  the  Act  is  to  compel  railroad  com- 
panies to  deliver  freight,  after  arrival,  upon 
payment,  or  tender  of  payment,  of  charges. 
Because  the  weight  of  the  meat  was  not  stated 
in  the  bill  of  lading,  the  appellant  was  not  re- 
lieved of  the  duty  to  deliver  promptly  upon 
payment,  or  tender  of  payment,  of  the  freight 
charges.    It  was  its  duty  to  have  wdghed  the 
meat  without  unreasonable  delay.    That  was 
the  only  way  in  which  the  amount  of  the 
freight  could  have  been  ascertained.    The  sum. 
to  be  paid  for  transportation  was  sufficiently 
specified  in  the  bill  of  lading  to  enable  all  par- 
ties to  ascertain  what  the  fright  charges  were. 
This  is  the  only  object  of  the  Act  in  requiring 
the  amount  to  be  paid  to  be  specified  in  the 
bill  of  lading.     The  sum  to  be  paid  was  there- 
fore sufficiently  specified  in  the  bill  of  lading 
to  accomplish  the  object  of  the  Act  in  that 
respect,  and  to  render  appellant  liable  in  dam- 
ages for  failure  to  deliver  upon  the  payment, 
or  tender  of  payment,  of  the  amount  due  for 
transportation. 

We  find  no  error  in  the  instructions  of  the 
trial  court  prejudicial  to  appellant.  All  ques- 
tions of  fact  were  fairly  submitted  to  the  jury. 
There  was  evidence  to  sustain  the  verdict. 

Judgment  affirmed. 


THE  INTERSTATE  COMMERCE  COMMISSION. 


NEW  YORK.  PHILADELPHIA  &  NOR- 
FOLK R.  R.  CO.. 

ATLANTIC  COAST  LINE  et  al. 
(No.  71.) 

THE  petition  herein,  given  ante,  447,  was 
withdrawn  by  the  complainants  October 
8,  1887.  

I.   FRIEND  &  SON 

SOUTHERN  PACIFIC  CO.,  Denver  &  Rio 
Grande  R.  Co.,  and  Burlington  &  Missouri 
River  R.  R.  Co.  in  Nebraska. 

(No.  43.) 

ABSTRACT  of  pleadings  in  proceeding  now 
pending  at  issue  before  the  Commission, 
based  upon  allegations  of  a  greater  charge  for 
the  short  than  for  the  long  naul,  discrimina- 
tion and  excessive  charges. 

Complaint. 
(FUed  June  24. 1887.) 

Complainants  state  that  they  are  residents  of 
Lincoln,  Lancaster  County,  Nebraska,  and  are 
in  the  general  merchandise  business  in  said 
city. 

That  the  respondents  are  railway  companies 
organized  under  the  laws  of  the  United  States 
of  America,  and  of  several  States  thereof,  and 
operate  and  maintain  lines  of  railway,  which 
connect  vdth  each  other,  and  form  a  through 
line  of  railroad  connecting  the  City  of  San 
Francisco,  California,  and  the  Cities  of  Omaha 
and  Lincoln,  Nebraska. 


That  on  June  11, 1887,  complainants  caused 
one  M.  Heineman  to  deliver  to  said  Southern 
Pacific  Company,  at  San  Francisco,  one  case 
of  gents'  furnishing  goods  of  the  weight  of 
sixty  pounds,  to  be  transported  to  them  at  Lin- 
coln, Nebraska,  via  Southern  Pacific  Company, 
the  Denver  &  Rio  Grande  Railway  and  the  Bur- 
lington &  Missouri  River  Railroad  in  Ne- 
braska. 

That  the  said  respondents  charged  for  the 
transportation  of  said  goods  the  sum  of  $8.50. 

That  said  charge  is  in  violation  of  the  third 
and  fourth  sections  of  an  Act  to  Regulate  Com- 
merce, in  that  the  said  railway  companies 
charge  for  the  transportation  of  freight  of  like 
character,  under  similar  circumsumces,  to 
Omaha,  Nebraska,  from  San  Francisco,  $1.75, 
and  to  Lincoln,  Nebraska,  from  San  Francis- 
co. $3.50  per  100  pounds.  That  the  haul  from 
San  Francisco  to  Lincoln  is  included  in  the 
haul  from  San  Francisco  to  Omaha,  Omaha 
being  fif ty-five  miles  further  distant  from  San 
Francisco  than  Lincoln,  via  said  lines  of  rail- 
way. 

That  the  said  Railway  Companies  discrimi- 
nate against  Lincoln,  and  in  favor  of  Omaha,  in 
that  they  charge  more  for  the  transportation  of 
freight  from  San  Francisco  to  Liincoln  than 
from  said  point  to  Omaha,  a  greater  distance, 
the  haul  from  San  Francisco  to  Lincoln  being 
included  in  the  haul  from  San  Francisco  to 
Omaha. 

That  said  rate  of  $3.50  per  100  pounds  from 
San  Francisco  to  Lincoln,  by  said  lines  of  rail- 
way, is  unreasonable  and  extortionate,  and  ex- 
cessive. 
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Answsb  op  Southbbn  Paoifio  Co. 

(FUed  July  19. 1887  J 

Admits  that  the  Southern  Pacific  Company 
received  the  goods  in  question  for  transporta- 
tion according  to  the  bill  of  lading,  and  guar- 
antied that  the  charge  for  the  transportation 
of  this  freight  from  shipping  point  to  destina- 
tion shoulanot  exceed  $8.50,  and  gave  its  bill 
of  lading  to  that  effect 

Admits  thait  the  Southern  Pacific  Company 
waybilled  the  shipment  in  question  at  the  rate 
described,  and  collected  from  the  Denver  & 
Kio  Grande  Railroad  Company  $1,637  as  its 
proportion  of  said  through  charge. 

Denies  that  said  charge  is  iniaolation  of  the 
third  section  of  the  Act  to  Regulate  Com- 
merce. 

Avers  that  in  the  matter  of  the  shipment  re- 
ferred to,  neither  in  the  manner  of  handling 
nor  in  the  chafes  made  for  its  service,  did  the 
Southern  Pacific  Company  give  any  undue  or 
unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation, 
or  any  particular  description  of  traffic  in  any 
respect  whatever;  nor  did  the  Southern  Pa- 
cific Company  in  such  case  subject  any  partic- 
ular person,  company,  firm,  corporation,  or 
any  particular  description  of  traffic  to  any 
undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever. 

Avers  that  the  charges  made  on  the  ship- 
ment in  question  were  strictly  in  accordance 
with  the  tariffs  of  the  Southern  Pacific  Com- 
pany, which  were  duly  published  and  filed 
with  the  Interstate  Commerce  Commission  ac- 
cording to  law. 

Avers  that  the  charge  for  the  through  serv- 
ice by  the  companies  whose  roads  form  the 
line  over  which  the  goods  were  transported, 
and  that  the  charge  of  each  particular  road  in 
the  line  is  and  was  a  just  and  reasonable  charge 
in  itself. 

Avers  that  the  shipment  in  question  con- 
sisted of  a  single  package  of  gents'  furnishing 
goods,  said  to  weigh  sTztv  pounds,  and  that 
such  goods  are,  as  a  rule,  by  carriers,  rated  as 
of  the  highest  or  first  class. 

'Ihat  the  shipment  was  of  a  single  package 
weighing  less  than  100  pounds,  and  was,  ac- 
cording to  the  well  established  and  reasonable 
rule  of  carriers,  charged  for  at  package  rates. 

Avers  that  the  total  charge  for  the  service 
was  $8.50;  that  the  service  consisted  in  trans- 
porting the  goods  from  San  Francisco,  Cali- 
fornia, to  Lincoln,  Nebraska,  2,088  miles,  over 
roads,  among  the  most  expensive  in  construc- 
tion, difficult  and  costly  to  operate  in  the  coun- 
try. 

Avers  that  the  charge  of  the  Southern  Pa- 
cific Company  for  the  service  between  San 
Francisco  and  Ogden,  at  which  point  the 
goods  were  delivered  to  the  Denver  &  Rio 
Grande  Railway,  was  reasonable  and  just,  be- 
ing $1,637. 

Avers  that  in  handling  the  shipment  in  ques- 
tion and  in  making  the  charges  for  its  trans- 
portation, no  undue  or  unreasonable  prefer- 
ences or  advantage  was  given  to  any  particu- 
lar locality,  nor  was  any  particular  locality 
subjected  to  any  undue  or  unreasonable  prej- 
udice or  disadvantage  in  any  respect  whatso- 
ever. 
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Avers  that  while  the  charges  made  were 
more  than  the  regular  and  published  schedule 
of  rates  of  charge  for  like  and  contemporane- 
ous  service  between  San  Francisco  and  Omaha, 
a  point  sixty-seven  miles  beyond  Lincoln,  Ne- 
braska, yet  that,  under  the  circumstances  and 
conditions,  this  was  not  an  unjust  or  unrea- 
sonable preference  or  advantage  in  favor  of 
Omaha  nor  an  undue  or  unreasonable  discrimi- 
nation against  Lincoln. 

Avers  that  the  carrying  trade  between  San 
Francisco  and  Omaha  is  the  subject  of  compe- 
tition between  the  respondents  and  other  rail- 
road lines  in  the  United  States  which  are  sub- 
ject to  the  provisions  of  the  Interstate  Com- 
merce Law,  and  also  between  the  respondent 
and  the  Canadian  Pacific  Railway,  which  is 
not  subject  to  the  Interstate  Commerce  Law; 
that  by  reason  of  this  Omaha  possesses  an  ad- 
vantage in  the  matter  of  transportation  charges 
which  Lincoln  does  not  possess;  that  this  ad- 
vantage was  not  created  bv  the  respondents  or 
either  of  them;  that  immediately  upon  the  In- 
terstate Commerce  Law  taking  effect,  the  re- 
spondents prepared  tariffs  which  provided  that 
in  no  case  should  there  be  a  greater  charge  for 
transportation  of  the  same  class  and  Quantity 
of  eoods  from  San  Francisco  to  Lincoln,  than 
to  Omaha;  that  the  effect  of  this  tariff  was  to 
deprive  the  Southern  Pacific  Company,  one  of 
the  respondents,  of  a  large  and  valuable  traf- 
fic which  was  diverted  to  the  Canadian  Pa- 
cific Road;  that  in  view  of  this  loss  of  business 
and  of  the  probable  future  loss  of  traffic  and 
damage  to  its  revenue,  the  Southern  Pacific 
Company  petitioned  the  Interstate  Commerce 
Commission  for  a  suspension  of  the  fourth 
section  of  the  Interstate  Commerce  Law,  so 
far  as  the  same  could  relate  to  traffic  between 
San  Francisco  and  Omaha;  that  after  a  hear- 
ing, the  Interstate  Commerce  Commission  is- 
sued an  order  suspending  the  operation  of  said 
fourth  section,  so  far  as  the  same  could  relate 
to  said  traffic,  for  a  period  of  seventy-five 
days*;  that  said  period  did  not  expire  until 
July  7. 

Avers  that  if  the  rate  to  Omaha  was  made 
the  maximum  rate  for  any  intermediate  serv- 
ice, it  would  require  a  reduction  in  the  tar- 
iffs of  the  Southern  Pacific  Company  and  the 
joint  tariffs  of  the  respondents,  to  such  an  ex- 
tent that  they  would  have  been  compelled  to 
abandon  either  the  traffic  between  Sian  Fran- 
cisco and  Lincoln,  or  between  San  Francisco 
and  Omaha. 

Anbweb  of  Denvbb  &  Rio  GRAimB  R  R  Co. 

(Illed  July  16, 1887  J 

Admits  the  delivery  of  the  goods  in  ques- 
tion to  the  Southern  Pacific  Company  at  San 
Francisco,  one  case  of  gents'  furnishing  goods^ 
of  the  weight  of  sixty  pounds,  to  be  transmit- 
ted to  Lincoln,  Nebraska,  via  the  respondent 
roads,  and  that  respondents  charged  $1.50 
for  the  transportation  of  said  goods;  but  denies 
that  said  charge  is  in  violation  of  the  third  or 
fourth  section  of  the  Interstate  Commerce  Act. 

Admits  that  the  charge  for  the  transporta- 
tion of  freight  of  like  character  from  San 
Fiancisco  to  Omaha,  is  $1.75,  but  denies  that 

*See  ante,  87. 
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such  charge  is  made  under  similar  circum- 
stances. 

Admits  that  a  greater  charge  is  made  for 
the  transportation  of  freight  from  San  Fran- 
cisco to  Lincoln  tl^an  from  San  Francisco  to 
Omaha,  but  denies  that  the  same  constitutes  a 
discrimination  against  Lincoln  in  favor  of 
Omaha. 

Denies  that  $8.50  per  100  poimds  from  San 
Francisco  to  Lincoln,  by  said  lines  of  railway, 
is  unreasonable,  extortionate  or  excessiye. 

Alleges  that  said  Denver  &  Rio  Grande 
Railroad  and  its  connecting  lines,  in  the  com- 
plaint mentioned,  which  form  a  through  line 
between  San  Francisco,  California,  and  Omaha, 
Kebraska,  are  in  competition,  as  between  said 
points,  with  the  Canadian  Pacific  and  its  con- 
necting lines,  and  also  with  certain  water  trans- 
portation between  said  cities;  which  said  com- 
peting lines  are  not  subject  to  the  provisions 
of  the  Interstate  Commerce  Act.  and  which 
said  lines  fixed  Uie  rate  on  freights  of  the  class 
and  character  of  that  in  the  complaint  men- 
tioned, between  San  Francisco  and  Omaha. 

That  prior  to  April  5,  1887,  at  a  convention 
of  the  representatives  of  the  transcontinental 
lines,  held  in  the  City  of  Chicago,  an  agree- 
ment was  made  as  to  the  rates  between  certain 
points,  including,  among  others,  San  Francisco 
and  Omaha,  wmch  said  rates  were  reasonably 
adapted  to  the  necessities  of  said  traflSc,  and  in 
accordance  with  the  provisions  of  said  Act. 
That  by  the  schedule  of  rates  then  adopted, 
the  taiiff  for  the  class  of  eoods  mentioned  in 
the  complaint  herein  was  $4  per  100  pounds, 
between  San  Francisco  and  Omaha,  which 
said  rate  was  also  applicable  to  and  was 
adopted  as  the  rate  between  San  Francisco  and 
Lincoln.  That  by  a  custom  of  all  the  railways 
using  what  is  known  as  the  "western  classifi- 
cation," of  freights  it  is  a  rule  that  where  a 
gackage  weighs  less  than  100  pounds,  the  min- 
num  charge  therefor  shall  not  be  less  than 
the  100  pound  rate  for  second  class  matter, 
which  said  second  class  rate  between  said 
points  was  fixed  at  $3.60.  That  under  said 
rule  the  charge  made  upon  the  goods  in 
the  complaint  mentioned  was  fixed  at  $3.50 
from  San  Francisco  to  Lincoln. 

Alleges  that  after  the  fixing  of  said  rates  be- 
tween San  Francisco  and  Omaha,  it  was  dis- 
covered that  by  reason  of  the  competition  of 
said  Canadian  Pacific  and  its  connections,  and 
the  said  water  competition,  it  was  impractica- 
ble for  this  respondent  and  its  connections,  to 
maintain  the  said  rate  of  $4  per  100  pounds 
between  San  Francisco  and  Omaha.  That,  by 
reason  of  such  competition,  the  rate  per  100 
pounds  for  goods  of  the  first  class  was  on  or 
about  May  25,  1887,  reduced,  as  between  said 
last  two  nam^  points.to  $2.80  per  100  pounds; 
which  said  rate  was  subiect  to  the  modification 
of  the  pacific  coast  tariff;  that  where  a  single 
shipment  weighed  less  than  100  pounds,  me 
minimum  charged  should  not  be  less  than  the 
100  pound  rate  for  third  class  matter,  which 
said  rate  was  $1.75  per  100  pounds. 

Alleges  that  the  traffic  between  San  Fran- 
cisco and  Lincoln  is  not  affected  by  like  cir- 
cumstances and  conditions  with  the  traffic  be- 
tween San  Francisco  and  Omaha,  by  reason  of 
the  competition  hereinbefore  stated;  which 


said  competition  affects  Omaha  but  does  not 
affect  Lincoln. 

Alleges  that  as  to  the  said  traffic  between 
San  Francisco  and  Omaha  this  respondent  and 
its  connecting  lines  are  not  only  in  competi- 
tion with  the  said  Canadian  Pacific  and  its  con- 
necting lines,  and  with  the  said  water  com- 
munication, but  also  with  the  Union  Pacific 
Railway  and  its  connections.    That  on  April 
28,  1887,  by  an  order  of  this  Commission  there 
was  granteia  temporarily,  on  the  application  of 
the  said  Union  Pacific  Railway  Company,  a 
suspension  of  section  4  of  the  Interstate  Com- 
merce Act,  as  between  San  Francisco  and 
Omaha;  and  the  said  Union  Pacific  Railway 
Company  was  by  said  order  temporarily  re- 
lieved from  the  operation  of  said  section  4,  to 
the  extent  specified  in  the  recitals  of  said  order, 
for  a  period  not  greater  than  seventy-five  days 
from  April  23, 1887;  subject,  however,  to  the 
restriction  that  while  said  order  should  remain 
in  force,  said  common   carrier   should  not 
charge  nor  receive  compensation  for  the  trans- 
portation of  property  between  stations  on  its 
line,  where  more  is  charged  for  a  shorter  than 
for  a  longer  haul,  whidi  should  be  greater 
than  the  rates  theretofore  in  force  prior  to  the 
20th  day  of  April,  1887.    That  said  order  of 
suspension  of  section  4  did  not  apply  as  be- 
tween the  said  Cities  of  San  Francisco  and 
Lincoln.    That  by  reason  of  the  suspension  of 
said  section  4  in  favor  of  the  said  Union  Pa- 
cific Railway  Company,  between  San  Fran- 
cisco and  Omaha,  this  respondent  and  its  con- 
necting lines  are,  as  to  the  said  Citv  of  Omaha, 
also  subiect  to  the  competition  of  said  Union 
Pacific   Railway   Company,    under    circum- 
stances and  conditions  different  from  those 
which  exist  as  between  San  Francisco  and 
Lincoln. 

Alleges  that  on  or  about  April  28, 1887,  upon 
a  petition  of  the  Southern  Pacific  Company, 
the  said  Company  operating  one  of  the  con- 
necting lines  with  this  said  respondent,  and 
being  a  corresi)ondent  in  this  action,  the  said 
section  4  of  the  Interstate  Commerce  Act  was 
by  the  order  of  this  Commission  likewise  sus- 
pended temporarily  for  a  period  not  greater 
than  seventy-five  days  from  the  date  of  said 
order,  under  like  circumstances  and  apon  like 
conditions  as  heretofore  set  forth  in  reference 
to  the  order  made  upon  the  application  of  said 
Union  Pacific  Railway  Company. 

Alleges  that  the  consignment  in  the  complaint 
mentioned  was  shipped  from  San  Francisco  on 
or  about  June  12,  1887,  the  same  being  within 
said  period  of  seventy-five  days  during  which 
said  section  4  was  so  suspended  by  the  order  of 
this  Commission  in  favor  of  said  Union  Pa- 
cific Railway  Company  and  the  said  Southern 
Pacific  Company. 

Alleges  that  this  respondent  did  not  at  tlie 
time  in  the  complaint  mentioned,  nor  has  it  at 
any  time  since  April  20,  1887,  received  com- 
pensation for  the  transportation  of  property 
from  San  Francisco  to  Lincoln  at  a  greater  rata 
than  was  hitherto  in  force  prior  to  sa^  dOth 
day  of  April,  1887. 

Alleges  that  said  charge  of  $8.60  for  the  car- 
riage  of  said  goods  from  San  Francisco  to 
Lincoln  is  a  fair,  reasonable  and  jual  cham 
for  the  distance  which  said  goods  were  earriea; 
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propriate  relief.  We  are  relieved  from  any 
Deceedty  of  determioing  what  would  be  the 
proper  course  to  pursue  in  such  a  case  by  the 
fact  that  the  question  of  the  violation  of  Law 
is  direcUy  presented  in  the  petition  filed  by 
the  Vermont  State  Grange  of  the  Patrons  of 
Husbandry.  We  are  not  informed  whether 
tliat  body  is  incorporated,  nor  is  it  important. 
It  was  conceded  on  the  argument  to  be  an  as- 
sociation formed  for  proper  purposes  by  re- 
spectable people  of  the  State,  and  presumably 
those  i)er8on8  are  interested,  or  are  liable  to  be, 
in  the  charges  complained  of.  They  find  their 
grievance  not  in  the  low  rates  which  the  Law 
does  not  undertake  to  restrict,  but  in  the  high 
rates  which,  if  not  justified  by  a  proper  show- 
ing, stand  condemned;  and  as  these  are  likely 
to  1)ear  with  peculiar  weight  upon  those  who 
follow  the  calling  of  husbandmen,  it  is  very 
proper  that  they  as  an  association,  if  they  be- 
Heve  the  rates  wrong  and  oppressive,  should 
raise  the  question.  Upon  the  petition  of  the 
State  Grange,  therefore,  we  proceed  to  exam- 
ination of  the  merits  of  the  controversy. 

I.  It  is  contended  on  the  part  of  the  defend- 
ants that  they  do  not  nor  does  either  of  them 
violate  the  fourth  section  of  the  Act  to  Regu- 
late Commerce,  because  the  shorter  hauls  for 
which  the  greater  charges  are  made  are  not 
over  the  same  lines  as  the  longer  hauls  for 
which  the  charges  are  less. 

This  contention  is  based  on  the  phraseology 
of  the  first  and  fourth  sections  of  the  Act.  By 
the  fourth  section  it  is  made  unlawful  for  "any 
common  carrier  subject  to  the  provisions  of 
this  Act"  to  charge  more,  etc.,  "for  a  shorter 
than  for  a  longer  distance  over  the  same  line 
in  the  same  direction,  the  shorter  being  in- 
eluded  within  the  longer  distance."  The  first 
section  prescribes  who  shall  be  subject  to  the 
provisions  of  the  Act.  They  are  "any  com- 
mon carrier  or  carriers  engaged  In  the  trans- 
portation of  passengers  or  property  wholly  by 
railroad,  or  partly  by  railroad  and  partly  by 
water  when  both  are  used  under  a  common 
control,  management,  or  arrangement  for  a 
continuous  caniage  or  shipment,"  etc.    The 

ry  then,  it  is  claimed,  who  can  be  liable  un- 
the  fourth  section  must,  it  is  said,  either 
be  a  single  carrier  operating  by  itself  a  line 
upon  which  the  charges  are  made,  or  it  must 
be  carriers  operating  a  line  ''under  a  common 
control,  management,  or  arrangement  for  a 
continuous  carriage, "  etc.  The  defendant  cor- 
porations have  each  their  separate  board  of 
directors;  they  are  not  under  a  common  con- 
trol or  management;  they  have  no  common  ar- 
raneement  for  a  continuous  carriage.  Their 
tracKS  connect,  and  a  carriage  may  be  made 
continuous  by  the  delivery  of  property  from 
one  to  another  till  it  reaches  its  destination;  but 
the  delivery  is  a  common-law  duty,  irrespective 
of  common  arrangement.  The  making  of  a 
Joint  tariff  is  not.  it  Is  argued,  such  a  common 
arrangement  as  the  Act  contemplates;  it  is  only 
an  agreement  as  to  what  each  will  accept  as  its 
share  of  the  charge  for  a  haul  over  the  roads 
or  lines  of  them  all  The  long  and  short 
hauls,  then,  are  not  on  the  same  line  unless 
both  are  on  the  line  of  the  same  carrier,  which 
is  not  the  case  here.  But  if  two  or  more  roads 
could  be  regarded  as  one  "line"  within  the 
meaning  of  the  Act,  the  charges  complained 
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of  here  are  not  for  hauls  on  the  same  line;  the 
line  from  Boston  to  St.  Albans  which  some  of 
the  defendants  form  being  a  different  line  from 
that  formed  to  Montreal  through  St.  Albans, 
and  different  aeain  from  that  formed  to  Detroit, 
and  so  on.  This  is  the  substance  of  the  very 
ingenious  argument  presented  and  elaborated 
for  the  defense. 

We  do  not  think  the  argument  sound. 
Without  pausing  now  to  inquire  what  was 
meant  by  the  words  "under  a  common  con- 
trol, management,  or  arrangement,"  etc.,  or 
whether  those  words  have  any  application  at 
all  to  carriers  wholly  by  railroad,  we  have  no 
difflcultv  in  holding  that  if  the  defendants  join 
in  making  the  tariff  which  constitutes  the 
lesser  charge  on  the  longer  haul,  while  one  or 
more  of  their  number  make  the  greater  charge 
on  the  shorter  haul,  the  case  is  within  &e 
fourth  section;  and  those  who  make  such 
greater  charge  are  called  upon  to  justify  it. 
"Any  common  carrier"  is  as  much  restrained 
when  it  unites  with  one  or  more  others  in 
making  the  long  haul  charge  as  when  it  makes 
such  charge  independently.  Kor  have  we  any 
doubt  as  to  the  meaning  of  the  word  "line"  in 
the  Act.  A  physical  line  is  meant,  not  a  busi- 
ness arrangement;  and  one  piece  of  road  may 
be  part  of  several  lines,  as  the  road  from  Bos- 
ton to  White  River  Junction  is  part  of  the  line 
to  St.  Albans,  and  also  part  of  the  lines  sever- 
ally to  Montreal,  Ogdensburgh,  Detroit.  Port 
Huron,  and  Chicago.  When  a  greater  charge 
is  made  from  Boston  to  White  River  Junction 
than  is  made  bv  way  of  that  point  to  any  one 
of  the  other  points  named  the  two  are  made  for 
hauls  on  the  same  line,  the  shorter  being  in- 
cluded within  the  longer  distance. 

II.  By  some  of  the  defendants  it  is  claimed 
that  the  case  is  not  brought  within  the  fourth 
section  of  the  Act,  because  the  tariff  for  the 
long  haul  trafilc  is  not  made  by  the  defend- 
ants, singly  or  collectively,  but  by  the  National 
Despatch  Line,  which  operates  over  their  roads. 

The  National  Despatch  Line  is  one  of  the 
many  fast  freight  lines  of  the  country,  but  is 
perhaps  in  some  respects  peculiar.  It  is 
neither  a  corporation  nor  an  association  of 
persons.  It  exists  by  virtue  of  no  formal 
agreement  or  writing.  One  witness  speaks  of 
it  as  a  name  merely;  another  as  a  traae  mark. 
It  is  nevertheless,  so  far  as  the  public  dealing 
with  it  are  concerned,  an  actuality  of  much 
importance,  for  it  not  only  transacts  a  large 
business,  but  takes  all  the  traffic  passing  over 
the  Central  Vermont  destined  to  or  coming 
from  points  beyond  St.  Albans.  It  has  for 
general  manager,  Mr.  John  Portegus,  who 
owe«  his  office  or  position  to  the  president  of 
the  Central  Vermont  Railroad  Company,  whose 
power  to  appoint  does  not  appear.  Mr.  Por- 
teous  appoints  some  assistants,  but  in  general 
the  railroad  agents  are  agents  of  the  National 
Despatch  Line  also.  The  reason  for  establish* 
ing  the  line  originally  was  that  the  roads  were 
greatly  deficient  in  rolling  stock,  and  a  car 
company  was  formed  to  loan  them  cars,  and 
this  line  called  Into  existence  to  operate  the 
cars.  The  roads  pay  milage  for  the  use  of  the 
cars.  The  earnings  of  the  line,  less  the  expen s- 
es,  are  divided  among  the  roads  in  agreed  pro- 
portions. Mr.  Porteous  makes  the  tariffs  for 
traffic  taken  by  the  line.    The  long  haul  traf  • 
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said  Canadian  Pacific  Railway  Company  and 
connecting  lines  and  the  said  Union  Pacific 
Railway  Company  and  connecting  lines. 


D.  F.   ALLEN  et  al,, 

LOUISVILLE,  NEW  ALBANY  &  CHICA- 
GO R  CO. 

(No.  44.) 

ABSTRACT  of  pleadings  in  proceeding  now 
pending  at  issue  before  the  Commission, 
based  upon  allegations  of  violation  of  section  4 
of  the  Interstate  Commerce  Act. 

Complaint. 
CFUed  June  30,  1887.) 

Represents  that  the  firm  of  D.  F.  Allen  & 
Brother,  is  engaged  in  the  grain  and  milling  busi- 
ness at  Frankfort,  in  Clinton  County,  Indiana. 
That  the  Louisville,  New  Albany  &  Chicago 
Railway  Company  owns,  operates,  njanages 
and  controls  a  line  of  railway  from  Indianapo- 
lis northward  through  Frankfort,  with  general 
offices  at  Chicago,  Illinois.  That  said  Com- 
pany was.  at  the  date  hereinafter  named,  en- 
gaged in  the  transportation  of  passengers  and 
property  for  hire,  and  as  such,  adopted  and 
promulgated  an  "East  bound  tariff  rate"  num- 
bered 9,  of  the  6th  day  of  April,  1887,  whereby 
it  notified  the  public  that  the  tariff  or  rate  of 
freight  charges  for  the  shipment  of  all  goods 
and  propertv  classified  as  belonging  to  the  sixth 
class,  woula  be  transported  from  Juidianapolis, 
Indiana,  to  New  York,  N.  Y.,  on  and  after 
said  last  named  date,  at  twenty-three  cents  per 
100  pounds. 

That  on  June  20,  1887.  D.  F.  Allen  &  Bro., 
demanded  of  and  received  from  said  Railway 
Company  one  freight  car  for  the  transportation 
of  bran  from  Frankfort  to  the  City  of  New 
York,  over  the  "Blue  Line".  That  such  de- 
mand was  made  for  a  "Blue  Line"  car.  That 
on  said  day  said  car  so  given  them  was  loaded, 
at  Fran&fort,  with  bran,  to  wit;  28,000  pounds, 
and  a  bill  of  lading  given  therefor. 

That  thereupon  said  D.  F.  Allen  &Bro., 
tendered  to  the  agent  of  said  Railway  Com- 
pany, at  Frankfort,  the  sum  of  $64.40,  that 
sum  being  the  freight  or  tariff  thereon,  at  the 
rate  of  twenty-three  cents  per  100  pounds. 
That  on  the  same  day,  the  agent  of  said  D.  F. 
Allen  &  Bro.  demanded  of  and  received  from 
said  Railway  Company's  agent  at  Indianapo- 
lis, a  statement  of  the  rates  of  freieht  or  tariff 
charged  by  said  Railway  Company  from  Indian- 
apolfi  to  New  York  on  said  day  was  twenty- 
three  cents  per  100  pounds  for  propertv  of  the 
sixth  class.  That  bran  belongs  to  and  is  clas- 
sified by  said  Railway  Compan  v  as  property  of 
the  sixth  class.  That  all  of  the  property, 
grain  and  freight,  transported  from  Indian- 
apolis to  New  York,  over  said  Company's  road, 
must  necessarily  pass  through  Frankfort. 
That  Frankfort  is  forty-seven  miles  nearer 
New  York  City  via  said  line  of  railway,  than 
Indianapolis.  That  the  distance  from  Frank- 
fort to  New  York  over  said  Company's  route, 
the  same  beine  the  route  over  which  said  car 
of  bran  was  billed  and  shipped  i»  forty-seven 


miles  shorter  than  the  distance  from  Indianap' 
olis  to  New  York. 

That  said  firm  was  compelled  to  accept  said 
bill  of  lading  at  said  rate  of  twenty-five  cents 
per  100  pounds. 

That  the  agent  of  said  Railway  Company  at 
Frankfort,  on  the  day  of  such  shipment,  re- 
fused to  accept  twenty-three  cents  per  100 
pounds  for  the  transportation  of  said  bran,  but 
demanded  twenty-five  cents  per  100  pounds,  as 
aforesaid. 

Wherefore  complainants  say  said  agent  and 
said  Railway  Company  have  violated  section  4 
of  an  Act  of  the  Congress  of  the  United  States 
entitled  "An  Act  to  Regulate  Commerce"  ap- 
proved February  4,  1887,  and  ask  that  said 
Company  be  fined,  for  said  unlawful  discrim- 
ination, as  provided  in  section  10  of  said  Act, 
that  it  be  ordered  to  obey  the  law  and  furnish 
to  complainants  and  all  other  shippers  a  tariff 
in  conformity  with  the  law,  and  that  they  be 
allowed  reasonable  counsel  and  attorney's 
fees. 

Answbb. 

(FUed  July  18, 1887.) 

Denies  each  and  every  allegation  In  the  com- 
plaint contained  except  as  hereinafter  admitted, 
and  expressly  denies  that  defendant  has  vio- 
lated section  4  of  the  Interstate  Commerce  Act. 

Admits  that  respondent  owns  and  operates 
the  Louisville,  New  Albany  &  Chicago  Rail- 
way Company,  and  that  it  was  on  June  20, 
1887,  engaged  in  the  transportation  of  pas- 
sengers and  property  for  hire,  and  that  U 
adopted  and  promulgated  an  east  bound  tariff 
of  freight  rates  No.  9  on  April  5,  1887,  where- 
by it  notified  the  public  that  the  tariff  rate  of 
freight  charges  for  the  shipment  of  all  goods 
and  property  classified  as  belonging  to  the  sixth 
class  would  be  transported  from  Indianapolis, 
Indiana,  to  New  York,  in  the  State  of  New 
York,  on  and  after  the  date  aforesaid,  at 
twenty-three  cents  per  100  pounds. 

Admits  that  Frankfort  is  forty-seven  miles 
nearer  New  York  City  by  respondent's  line  of 
railway  than  Is  Indianapolis.     Admits  that  re- 
spondent's tariff    from   Frankfort   to   New 
York  at  said  date  was  twenty-five  cents  per 
1 00  pounds.   Avers  that  such  charge  of  twenty- 
five  cents  per  100  pounds  was  not  an  unlust  or 
unreasonable  rate,  and  was  no  discrimination 
against  the  complainants  or  against  the  locality 
in  which  they  live  and  transact  business,  and 
that  such  charge  was  not  in  violation  of  the  Act, 
for  the  reasons  that  respondent  is  a  railway  com- 
pany created  and  existing  by  and  under  the 
laws  of  Indiana,  and  as  such  it  is  and  was  at  said 
date  engaged  in  the  operation  of  certain  lines  of 
railway  owned  and  leased  by  it  over  which  \\  ifi 
and  was  a  common  carrier  of  goods,  wares  and 
merchandise  between  Louisville,  Kentucky , and 
Indianapolis  and  Michigan  City,  both  in  Indi- 
ana, and  Chicago,  in  Ulinois;  that  in  connecdon 
with  other  railway  companies  and  common  car- 
riers which  connect  with  the  respondent's  rail- 
way at  the  points  above  named,  and  other  points 
intermediate  the  points  above  named.it  has  been 
and  is  now  engaged  in  carrying  from  Indian- 
apolis, Indiana,  goods,  wares  and   merchan- 
dise destined  to  Buffalo,  New  York,  the  City 
of  New  York  and  other  points  without  the    4 
State  of  Indiana. 
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can  do  so  without  injustice  to  the  local  traffic 
and  without  violation  of  law. 

No  inlustice  is  done  to  the  local  traffic  by 
taking  tnrou^h  traffic  at  yery  low  rates,  pro- 
vided the  doing  so  neither  makes  the  local 
traffic  more  expensive  nor  otherwise  incom- 
modes it  The  defendants  put  in  evidence  to 
show:  (1)  that  the  rates  on  local  traffic  are  not 
out  of  proportion  to  those  charged  on  through 
traffic;  it  being  very  much  more  expensive  to 
lumdle  an  equal  amount  of  the  former  than  of 
the  latter;  (2)  that  the  through  traffic  is  not 
carried  at  a  loss,  but  there  are  net  gains  from  it 
in  the  aggregate  exceeding  those  on  the  local 
and  Joint  traffic  put  together,  and  that  it  is  by 
means  of  these  fi^ns  that  the  efficiency  of  the 
road  is  maintamed;  (8)  that  the  rates  on  the 
through  traffic  cannot  be  materially  advanced 
without  losing  it;  and  (4)  that  the  Company 
cannot  afford  to  reduce  the  rates  on  the  local 
traffic.  There  was  strong  evidence  in  support 
of  all  these  propositions.  We  are  entirely  sat- 
isfied that  a  larffe  through  business  Is  essential 
to  this  line,  if  ft  is  to  continue  to  be  a  useful 
line  even  for  local  business.  We  are  also  sat 
isfied  that  the  people  of  Vermont  are  largely 
interested  in  the  low  rates  on  long  haul  triSSc, 
not  only  because  to  some  extent  they  send 
manufactured  articles  to  distant  points,  but 
much  more  because  Vermont  relies  very  largely 
on  the  West  for  grain,  flour,  meats  and  pro- 
visions. It  is  highly  probable  that  if  the  peo- 
ple of  the  State  pay  high  rates  on  local  traffic, 
they  are  fully  compensated  in  the  low  rates  on 
long  haul  traffic.  A  board  having  full  power 
to  fuljust  rates  as  circumstances  should  seem 
to  require  might  perhaps  so  hold. 

But  our  power  in  this  regard  is  restricted  by 
the  terms  of  the  Law,  which  absolutely  forbid  a 
carrier  "to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transporta- 
tion of  passengers  or  of  like  kind  of  property 
under  substantially  similar  circumstances  and 
conditions  for  a  shorter  than  for  a  longer  dis- 
tance over  the  same  line  in  the  same  direction, 
the  shorter  being  included  within  the  longer 
distance. "  This  is  the  Law  which  governs  our 
action,  and  it  cannot  be  departed  from  by  us  on 
considerations  of  equity,  or  of  what  would  be 
for  the  interest  of  parties  concerned.  If  parties 
complain  of  a  violation  of  the  Law,  we  can  only 
pass  upon  the  charge  preferred; and  our  action 
eaonot  be  affected  by  the  circumstance  that  the 
rates  as  adjusted  are  on  the  whole  to  their  ad- 
vantage. They  must  judge  of  their  interest, 
while  we  are  to  judge  of  the  violations  of  Law 
which  are  complained  of. 

The  controversy  in  the  case,  then,  is  nar- 
rowed to  this  question:  Are  the  circumstances 
and  conditions  under  the  greater  charges  im- 
posed on  the  short  haul  traffic  substantially 
aiasimilar  to  those  under  which  the  lesser 
charges  are  imposed  on  the  lone  haul  traffic? 
If  not,  such  greater  charges  are  Olegal,  and  we 
have  no  authority  to  make  them  otherwise. 

The  defendants  undertook  to  show  that  the 
circinnstances  and  conditions  were  substan- 
tially dissimilar.  The  evidence  of  the  differ- 
ence in  cost  was  very  justly  relied  upon,  for 
cost  is  a  very  important  condition  to  traffic. 
This  difference  fairly  justifies  a  considerate 
difference  in  the  rates,  but  we  are  not  satisfied 
that  it  will  support  the  difference  actually 
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made.  The  cost  of  different  kinds  of  traffic 
cannot  possibly  be  arrived  at  with  accuracy; 
at  best  only  an  approximating  estimate  can  be 
made.  The  calculations  put  in  evidence  do  not 
satisfy  us  that  the  same  kind  of  freight  can  be 
taken  from  Boston  through  St.  Albans  to  De- 
troit at  a  less  cost  than  from  Boston  to  St.  Al- 
bans, or  from  Boston  through  Ogdensburgh  to 
Chicago  and  Milwaukee  at  a  less  cost  than  to 
Ogdensburgh.  Honest  calculations  are  made 
to  show  such  a  result,  but  they  are  very  likely 
to  charge  upon  local  traffic  exclusively  items 
which  ought  to  be  apportioned,  or  to  leave 
something  out  of  view  which  ought  to  be  con- 
sidered. 

The  main  reliance  of  the  defense,  however, 
was  upon  a  showing  of  the  competition  which 
defendants  must  meet  in  long  haul  traffic.  It 
was  shown  that  for  traffic  between  Boston  and 
the  West  there  was  actual  or  possible  competi- 
tion by  steamers  to  Portland,  and  thence  over 
the  Grand  Trunk  by  steamers  to  Halifax,  and 
thence  over  the  Intercolonial  by  the  South 
Eastern  Road  to  connect  with  the  Canadian 
Pacific  by  the  several  trunk  lines  and  by  com- 
binations of  carriers  requiring  no  special  men- 
tion. 

The  evidence,  however,  is  entirely  conclusive 
that  the  competition  which  is  troublesome  to 
the  defendants  is  that  of  the  trunk  lines.  It 
is  from  these  that  the  defendants  demand  the 
differentials,  and  it  is  because  they  are  pos- 
sessed of  the  shorter  lines  that  the  differentials 
become  necessarv.  The  defendants  do  not 
fear  the  competition  of  a  route  by  Halifax  or 
of  any  of  the  other  circuitous  routes  that  can 
be  organized;  and  such  lines  do  not  constitute 
circumstances  or  conditions  having  any  percep- 
tible bearing  on  the  present  controversy.  The 
circumstances  and  conditions  that  must  justify 
the  greater  charge  on  the  shorter  haul  over  the 
Central  Vermont  Line  must  be  such  as  spring 
from  the  trunk  line  competition. 

In  The  Matt&r  of  the  LouimUe  db  NaehviUe 
Railroad  Gompcmy  Uuprd]  we  expressed  the 
opinion  that  there  might  be  cases  in  which  the 
competition  between  railroads,  even  when  they 
were  all  subject  to  the  jurisdiction  of  the  Com- 
mission, would  present  such  dissimilaritv  of 
circumstances  and  conditions  between  long 
haul  and  short  haul  traffic  as  to  justify  the 
greater  charge  on  the  shorter  haul  on  the 
same  line  in  the  same  direction.  But  our 
published  opinion  shows  that  we  thought  the 
cases  must  be  rare  and  quite  exceptional.  The 
trunk  lines  are  all  subject  to  our  jurisdiction. 
YHiat  then  are  the  peculiar  circumstances  and 
conditions  which  constitute  the  difference  be- 
tween the  case  before  us  and  cases  of  railroad 
competition  in  general? 

The  principal  difference  must  be  found  in  the 
fact  that  the  trunk  lines  have  interior  or  short- 
er lines  as  compared  with  the  line  of  the  de- 
fendants, and  the  latter  are  compelled,  there- 
fore, to  make  very  low  rates  on  their  through 
traffic.  This  is  a  necessity  of  the  situation. 
But  it  is  a  necessitv  which  exists  wherever  long 
long  and  short  Imea  compete;  the  long  line 
must  accept  the  rates  made  by  the  short  line, 
and  perhaps  make  concessions  from  them.  In 
this  respect  there  is  nothing  peculiar  in  the  po- 
sition of  these  defendants;  there  are  roads  in 
every  part  of  the  country  which  can  make  the 
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Shows  that  Indianapolis  is  nearer  the  At- 
lantic seaboard  by  direct  route  than  Frank- 
fort, and  Uiat  there  are  running  from  Indian- 
apolis the  following  lines  of  railway,  to  wit: 
Cincinnati,  Indianapolis,  St.  Louis  &  Chicago, 
Cincinnati,  Hamilton  &  Chicago,  the  Penn- 
^vania  Company's  Lines;  Lake  Erie  <&  West- 
em;  Cleyeland,  Columbus,  Cincinnati  &  In- 
dianapolis, and  the  Louisville,  New  Albany 
&  Chicago  Railway,  all  competing  for  Atlantic 
seaboard  business;  that  this  Company  could 
hope  to  receive  none  of  the  business  of  Indian- 
apolis unless  it  could  be  allowed  to  compete 
with  the  above  named  roads  carrying  freight 
to  seaboard  points  at  the  same  rate  at  which  it 
is  carried  by  the  said  other  competing  lines, 
and  if  it  shall  be  compelled  to  charge  the  same 
rate  that  it  charges  from  Frankfort,  where 
complainants  transact  business,  it  cannot  hope 
to  receive  any  business  at  Indianapolis,  and  it 
would  lose  the  amount  of  traffic  it  has  been 
heretofore  able  to  secure  at  that  point,  while 
merchants  and  business  men  at  Indianapolis 
would  lose  the  benefit  of  one  competing  line 
of  railroad. 

Shows  that  the  warehouse  of  complainants 
are  located  on  the  tracks  of  the  Lake  Erie  & 
Western  Railway  Company,  to  which  this 
Company  has  no  access,  for  the  reason  that  the 
Lake  Ene  &  Western  Railway  Company  has 
always  refused  and  still  refuses  to  switch  the 
cars  of  this  respondent  to  or  from  its  tracks 
and  complainants'  elevator  and  warehouse, 
and  that  in  consequence  thereof  any  freight 
complainants  may  desire  to  ship  by  respond- 
ent's line  must  be  hauled  to  the  cars  of  the  lat- 
ter by  wagon. 

Says  that  the  car  of  bran  mentioned  in  the 
complaint  shipped  by  complainants  to  New 
York  on  June  20,  last,  is  the  only  car  the  said 
complaipants  have  ever  shipped  by  this  Com- 
pany to  Buffalo  or  points  east  thereof^  al- 
though said  complainants  ship  annually  from 
said  point  to  points  in  New  York  and  east  of 
the  State  of  Indiana  from  l,00a  to  2,000  car 
loads  of  grain  and  other  property,  and  the  car 
in  question  was,  as  respondent  believes, 
shipped  by  said  line  merely  for  the  purx>ose  of 
affording  an  opportunity  for  making  the  com- 

glMnt  in  this  action,  ana  not  in  good  faith  and 
1  the  ordinary  and  legitimate  course  of  busi- 
ness. 


Robert  M.   TUTTLB 

NORTHERN  PACIFIC  R.  R.  CO.* 

(No.  72.) 

ABSTRACT  of  pleadings  in  proceeding  now 
pending  upon  demurrer  before  the  Com- 
mission, based  upon  the  charge  of  carrying  a 
passenger  free. 

Complaint. 

(Filed  September  1,  1887.) 

States  that  the  Honorable  William  H.  Fran- 
cis, Judge  of  the  Sixth  Judicial  District  of  the 
Territory  of  Dakota,  has  during  the  year  1887, 
and  since  the  approval  of  the  Interstate  Com- 
merce Law,  traveled  on  the  Northern  Pacific 
Railroad  cars  from  place  to  place  as  a  passen- 

*Seeant6,  488. 


ger  without  paying  his  railroad  fare  therefor,, 
and  that  he  has  so  traveled  within  this  Territory 
without  so  paying  his  fare,  with  the  knowl- 
edge, connivance  and  approval  of  the  agents, 
employees  and  officers  of  said  Railroad  Com- 
pany. Asks  that  such  steps  be  taken  as  to  se- 
cure the  enforcement  of  the  Statute  in  such 
case  made  and  provided. 

DSHTTRBBR. 

(Filed  September  10,  1887.) 

Defendant  demurs  to  the  petition  of  the 
complainant  and  for  ground  of  demurrer  as- 
signs: that  said  petition  does  not  state  facta 
constituting  a  violation  of  the  Interstate  Com- 
merce Law. 


H.  F.  KBTRON 

NORFOLK  &  WESTERN  R.  R.  00.» 

(No.   78.) 

ABSTRACT  of  pleadings  in  proceeding  pend> 
ing  at  issue  before  the  Commission,  based 
upon  a  charge  of  cariying  goods  by  an  indi- 
rect route,  and  one  different  from  that  desig- 
nated by  the  shipper. 

CoMFLAmr. 
(Ffied  September  8, 1887.) 

The  complaint  is  dated  August  27, 1887,  and 
states  that  petitioner  resides  in  Leicester, 
Buncombe  County,  North  Carolina.  Repre- 
sents that  on  or  about  May  7,  1887,  he  con* 
signed  for  shipment  960  pounds  of  household 
goods  to  the  Norfolk  &  Western  Railroad 
Company,  at  the  Town  or  station  of  Abingdon^ 
Virginia,  to  be  shipped  to  Alexander,  a  sta- 
tion on  the  Western  North  Carolina  Railroad, 
everv  box  of  said  goods  marked  to  be  sliipped 
via  Morristown,  Tennessee.  Said  goods  wer& 
forwarded  by  the  agent  at  Abingdon,  to  Alex- 
ander, via  Lynchburg,  Virginia,  and  Salis- 
bury, North  Carolina,  instead  of  via  Morris* 
town,  Tennessee,  as  directed,  thereby  cauaing^ 
petitioner  to  pay  $1.80  per  100  freight;  where- 
as, had  thev  been  shipped  as  directed  via  Mor- 
ristown, Tennessee,  the  freight  would  have 
been  onJy  seventy-two  cents  per  100  pounds. 
Sti^tes  that  said  goods  were  delayed  in  ship* 
ping  so  that  they  were  not  delivered  to  peu- 
tioner's  agent  (his  wife)  at  Alexander  for 
nearly  one  month  from  time  of  consignment, 
thereby  causing  slight  damages  besides  trouble* 
and  expense. 

Further  represents  that  petitioner  wrote  to 
Colonel  A.  Pope,  Oeneral  Passenger  Asent  of 
said  Norfolk  &  Western  Railroad,  explaining 
the  matter  to  him  and  asking  him  to  make  res- 
titution, but  he  refused  by  saying:  *'W» 
handle  business  for  points  beyond  our  road  by 
such  routes  as  gives  us  the  lonsest  haul  there- 
upon; and  that  we  feel  that  we  have  not  know* 
ingly  injured  you  in  any  way,  in  forwarding^ 
your  traffic  for  Alexander  via  Lynchbursp 
and  Salisbury  instead  of  by  via  Bristol  and 
Morristown." 

Wherefore  petitioner  prays  for  redreaa  in 
accordance  with  law.  Justice  and  equity. 

*See  anUt  488. 
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Stales  tlukt  ib«  questiOD  has  been  the  mbject 
of  coireepondence  uid  ioTeetigation  to  (be  eod 
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tnnsported   from    Abingdon    to   Alexmder 
via  Bristol,  Horrlstown  and  FalDt  Bock. 

Disclaims  anj  intent  on  the  part  of  tho 
Korfolk  &  Wesl«ni  Railroad,  or  any  amplojeo 
thereof,  to  have  knowlngl;  Tiolated  tbe  wi&he* 
or  fnatniction  of  the  ahlpper. 

Baala  of  settleineDt  of  overchai^  cl^m  of 
H,  P.  Eetian.  Leicester,  North  ^roUoa,  ob 
shipment  of  household  goods  from  Abingdon, 
Virginia. 

U».t!.iW.R.±D.  Total 
Ab  orlginalW  charged,  9S0  l&lia  |T.20  fia.M- 

Ab  reduced  on  the  N. 
&  Vf.  propottioB,  being 
DO  greater  to  Lynch- 
burg than  if  shipment 
had  been  made  via 
Bristol  as  alleged  to 
have  been  ordered,  R. 
&  D.  proportion  being 
reduced  on  a  basiaof  3 
cents  per  hundred  Iba. 
as  per  authority  of  J. 
H.  Drake,  Q.  E^  A.  at- 
tached. -  -  SflO  1.03  e.88  8.95' 
AmouutotO-Callowed,960  8.S6  .67  4.29 
Basis  of  original  aaseasment,  65cts.  75cts.  (1.80* 

reduced  to, 25  "  68  "  W 

0-Cinrate,    -    ...    -     85"  08  "   44 
Roanoke,  Ta.  June  80,  1387. 
H.  P.  Ketron,  Esq. , 

Hountaln  City,  Tenn. 
Dear  Sir: 

Referring  farther  to  youn  of  June  S,  In  ref*. 
erence  to  an  alleged  overcharge,  by  reason  of 
the  forwarding  of  your  shipment  from  Atdug- 
don  to  Alexander,  N.  C,  by  an  erroDeoua- 
route,  contrary  to   the   expression  of  your 

I  have  taken  the  matter  up,  and  asked  for' 
copies  of  the  manifesto,  In  order  that  I  may 
endeavor  to  agree  with  our  connections  upoD 
the  reduction  of  rates  that  will  enable  the* 
overcharge  that  was  made  to  be  refunded. 

Very  Respectfully, 
(Signed)  A.  Pope,  G.  P.  A. 


a  claimant's  stalement.  vie. : 
that  tbe  property  was  teitdered  to  our  Abing- 
don went,  marked  "To  be  forwarded  via 
Bristor.  Horrlstowu  and  Paint  Rock,"  as  al- 
lied, and  likewise  lor  the  purpose  of  ascer- 
talQiag,  by  correspondence  wiiL  connectiag 
lines,  what  rates  would  have  applied  had  said 

Eroperty  been  forwarded  by  the  route  it  is  aL 
!Ked  the  goods  were  marked;  there  bein^  do 
other  than  local  rates  appiicable  via  the  differ- 
ent roads  via  Bristol,  Morristown  and  Paint 
Rock.  The  results  of  this  Investigation  have 
been  Anally  reached,  and  on  September  0, 
1887,  voucher  for  overcharge  upon  the  ship- 
ment to  the  extent  of  $4.28  was  made,  and 
forwarded  to  Mr.  Ketron  at  what  was  under- 
stood to  be  his  postofflce  address,  viz. :  Leices- 
ter, Buncombe  County,  North  Carolina. 

Tbe  settlement  of  this  overcharge  was  made 
in  conformity  with  the  terms  contained  in  the 
letter  of  General  Passenger  Agent  Pope,  of 
June  80.  to  Mr.  Ketron,  as  per  copy  herewith 
attached;  and  it  is  suggested  that  Uie  ptobatiil- 
iV  is  that  this  letter  reached  him,  and  thattbe 
present  complaint  was  in  do  wise  justified  by 
the  facts,  because  it  is  a  matter  of  evidence 
that  the  Intention  to  remedy  the  alleged 
wrong,  whenever  said  wrong  was  established, 
la  clearly  shown  by  said  letter,  basis  of  settle- 
ment of  overcharge  attached  and  referred  to, 
showing  at  what  rate  the  property  was  orlsi- 

llroad 
I  said 

peusatioo  that  would  have  accrued  to  it  had 
tbe  property  been  forwarded  from  Abingdon 
to  ^etol,  as  part  of  the  route  by  which  the 
gblppei  alleged  it  was  intended  the  property, 
ahould  be  forwarded.  The  remaining  portion 
of  this  overcharge  Is  asseaaed  upon  the  line  be- 
jood  Lynchburg,  as  the  difference  In  the  sum 
of  the  two  rates,  It  being  a  matter  of  fact, 
while  this  property  was  chained  at  atotal  rate 
of  $1.80  per  100  pounds,  It  wasnot  practicable 
for  any  rale  to  have  been  applied  from  Abing- 
don to  Alexander  vis  Brisior,  Morristown  and 
Pftlnt  Rock,  of  less  than  (1.31  per  lOOpounds; 
ttDd  it  is  denied  that  a  rate  of  seventy-two 
cents  per  100  pounds  from  Abingdon  to  Alex- 
Kiider  via  saia  route,  as  charged  by  the  com- 
pltdnant,  was  practicable  or  obtainable. 

In  so  far  as  the  errODeous  transportation  of 
the  property  Is  concerned,  careful  inquiry 
falls  to  establish  the  fact,  by  the  evidence  of 
■ny  employee,  or  any  other  person  at  Abing- 
don familiar  with  the  facts  of  the  case,  that 
the  property  was  marked,  as  alleged;  but,  as 
the  transportation  has  been  performed  and 
tbe  goods  have  gone  into  tbe  possession  of  the 
cJaimant,  the  Norfolk  &  Western  Railroad 
Company  is  powerless  lo  prove  to  the  contrary, 
and  the  consignee  has  been  given  tbe  benefit 
of  his  statement,  and  thereby  reduced  defend- 
ant's proportion,  as  before  recited,  to  a  sum 
which  would  be  no  greater  than  that  which 
would  have  applied  had  the  property  been 
IxtthbS. 


OHIOACK)  &  NORTHWESTBBN  a  CO.' 

(No.  74.) 

ABSTRACT  of  pleadings  in  proceeding 
pending  before  tbe  Commission,  based 
upon  allegations  of  unjust  and  preferential' 
charges,  etc. 

OOMPLAIMT. 
(Tiled  September  8,  1887.) 

1.  Represents  that  petitioner  Is  an  Aiaocla- 

tlon  consisting  of  the  several  boards  of  trade, 
businessmen^  assoclatioua  and  farmer's  organ- 
izations in  the  Stale  of  Minnesota;  that  thr 
object  of  the  Associalion  is  to  secure  equal 
and  reasonable  rales  of  transportation  of  per 
sons  and  propertv  Id  accordance  with  stato^ 
and  nallonal  legislation. 

a.  That  the  Chicago  ft  Korthweatern  Rati- 
way  Company  la  a  corporation  duly  Incorpo- 
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j^ted  under  the  laws  of  the  State  of  Illinois, 
;and  is  a  common  carrier  engaged  in  the  trans- 
portation for  hire  of  passengers  and  property, 
and  owning  and  operating  a  railroad  which 
Tuns  through  Illinois,  Wisconsin,  Minnesota 
and  Dakota,  to  and  from  Chicago,  in  Illinois, 
to  and  through  the  various  stations  on  its  road, 
including  Winona,  Janesville,  Mankato,  St. 
Peter,  Nicollet,  New  Ulm,  Sleepy  I^e,  San- 
horn,  Tracy  and  Lake  Beoton,  in  Minnesota, 
and  Huron  and  Pierre,  in  Dakota. 

8.  That  the  defendant  company  for  its  sery- 
4ces  as  such  common  csurier  in  carrying  mer- 
xhandise  of  all  kinds  and  classes  from  Chicago 
and  Lake  Michigan  ports  to  stations  on  its  line 
of  road  as  before  indicated,  has  established 
^nd  published  a  tariff  of  freights  and  charges 
which,  as  it  of  right  ought  to  do,  establishes 
and  makes  a  reduced  rate  per  ton  per  mile  for 
the  greater  distance  from  Chicago  for  all  sta- 
tions on  its  said  line  of  road  between  Chicago.' 
Jllinois  and  Janesville,  Minnesota,  a  distance 
x>f  412  miles;  while  in  the  same  tariff,  for  a 
ycontinuous  transportation  of  the  same  freights, 
over  the  same  line,  and  from  the  same  point 
of  origination,  it  establishes  and  makes  a 
iiigher  through  rate  per  ton  per  mile  for  all 
:fitations  west  of  Janesville. 

Submits  the  annexed  table  of  extracts 
"f rom  said  tariff,  wherein  the  rates  per  ton  per 
mile  are  figured  from  the  rates  and  distances 
.as  stated  by  the  defendant  railway  company, 
to  wit:  said  defendant  charges  as  follows  (the 
items  specified  being  illustrations  of  an  almost 
uniform  practice  on  the  part  of  said  common 
carrier): 

4.  That  such  charges  are  unjust  and  unrea- 
jBonable  and  in  violation  of  section  1  of  the  In 
terstate  Commerce  Act. 

5.  That  by  such  charges  such  common  car- 
eer gives  an  undue  ana  unreasonable  prefer- 
ence and  advantage  to  tiie  several  certain  sta- 
tions and  localities  along  the  line  of  said  route 
And,  to  the  same  extent,  subjects  the  several 
xertain  stations  and  localities  to  undue  and  un- 
reasonable prejudice  and  disadvantage,  in  vio- 
lation of  section  8  of  said  Act 

Ftays  the  Commission  to  investigate  the 
charges,  to  order  defendant  to  so  amend  its 
-tariffs  of  rates  and  charges  that  it  shall  not 
charge  a  higher  rate  per  ton  per  mile  for  the 
longer  than  for  the  shorter  haul  aforesaid,  and 
ihat  such  proportionate  rates  be  recommended 
fis  shall  be  just  and  reasonable,  and  as  shall 
^prevent  all  undue  preferences  and  advantages, 
^and  all  undue  predjudices  and  disadvantages. 

Answbb. 

(Filed  September  22. 1887J 

Demurs  to  the  first,  second  and  third  para- 
graphs of  the  complaint  and  says  that 
there  is  no  provision  in  the  Interstate  Com- 
merce Act  requiring  the  railway  carrier  to 
transport  freight  at  a  rate  fixed  bv  the  ton 
and  mile  as  supposed  in  the  complaint,  and 
that  the  complaint  shows  the  fact  to  be  that 
the  Chicago  and  Northwestern  Railway  Com- 
pany does  not  charge  or  receive  a  greater  com- 
pensation for  a  shorter  than  for  a  longer  dis- 
tence  over  the  same  line  in  the  same  direction, 
-the  shorter  being  included  within  the  longer 
distance,  and  that  it  has  fixed  its  tariff  in  ac- 
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Gordance  with  section  4  of  tbe  Act  of  Con- 
gross  and  pnbHabed  the  same  according  to  the 
oibar  prorlsiona  of  said  AcL 

Denies  the  allegations  of  the  fourth  para- 
graph, that  these  charges  are  unjust  ana  un- 
reasonable and  in  Tiolation  of  section  I  of  the 
Act. 

Denies  the  statements  of  the  fifth  paragraph 


of  the  compl^nt,  and  denies  that  It  gives  an 
undue  and  unreasooable  preference  and  ad- 
vantage to  the  several  stations  and  localiUes 
along  tbe  line  of  the  route  mentioned,  and  that 
it  subjects  other  stations  and  localities  to  un- 
due and  unreasonable  prejudice  and  disadvan- 
tage in  violation  of  said  section  8  of  the  AcL 


mile  Is  figured  from  the  rates  and  distances 
as  above  stated,  which  are  correct, — and  show- 
ing as  claimed  by  petlUoner: 

1.  That  on  the  first  four  classes,  all  stations 
within  the  State  of  Minnesota,  south  of  Header- 
son.and  on  tbe  said  line  of  said  defendant  rdl- 
way.  are  charged  an  unreasonable  rate  per  ton 
per  ralle. 

3.  Thaton  thefifthclass(themosllmpoTtant 
class  of  general  merchandise},  all  stations  in  the 
State  of  Hinnesola,  south  of  8t.  Paul  on  said 
brsa  S. 


line  of  road  are  charged  an  unreasonable  rate 
per  ton  per  mile. 

8.  That  on  classes  A.  and  B.  all  stations 
south  of  Bendersonon  said  line  are  charged  an 
unreasonable  rate  per  ion  per  mile. 

4.  That  on  class  E.  all  stations  south  of 
Hankato  on  said  line  are  charged  an  unreason- 
able rate  and  rate  per  ton  per  mile. 

e.  That  on  classes  C.  and  D.  all  stations  on 
said  line  south  of  Bt.  Paul  are  charged  an  no- 
leasoaable  rate  per  ton  per  mile. 
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6.  That  on  classes  of  "coal"  and  **grain"  all 
stations  on  said  line  of  road  south  of  St.  Paul 
are  charged  an  unreasonable  rate  per  ton  per 
mile. 

7.  That  such  charges  are  unjust  and  unrea- 
sonable and  in  violation  of  section  1  of  the  In- 
terstate Commerce  Act. 

8.  That  by  such  charges  such  common  car- 
rier gives  an  undue  and  unreasonable  prefer- 
ence and  advantage  to  the  several  certain  sta- 
tions and  localities  along  the  line  of  the  said 
route,  and  to  the  same  extent  subjects  the  cer- 
tain stations  and  localities  to  undue  and  un- 
reasonable prejudice  and  disadvantage,  in  vio- 
lation of  section  8  of  said  Act. 

Prayer  as  in  preceding  case,  Ko.  74. 

Aksweb. 
(Filed  Septeml)er  SO,  1887.) 

Admits  defendant  is  a  common  carrier,  and 
as  such  has  established  and  published  a  tariff 
of  freights  and  charges,  from  Superior  and 
other  Lake  Superior  ports  to  stations  on  its 
lines  in  the  State  of  Minnesota,  and  to  other 
stations  mentioned  in  the  complaint. 

Says,  as  to  all  that  portion  of  said  complaint 
which  avers  of  and  concerning  the  tariff  of 
freights  and  charges  above  set  forth,  that  it 
(meaning  defendant)  "  establishes  and  makes 
a  reduc^  rate  per  ton  per  mile  for  the  greater 
distance  from  said  lake  ports  for  all  statfons  on 
its  lines  of  road  between  them  and  St.  Paul, 
Minnesota  Tan  average  distance  of  185  miles), 
while  in  the  same  tariff  for  a  continuous 
transportation  of  the  same  freights,  over  the 
same  line  and  from  the  same  points  of  origi- 
nation, it  establishes  and  makes  a  higher 
through  rate  per  ton  per  mile  for  stations  south 
and  west  of  St.  Paul.  In  evidence  of  which 
representation,  your  petitioner  submits  the  ac- 
companying table  of  extracts  from  said  tariff 
wherein  the  rate  per  ton  per  mile  is  figured 
from  the  rates  and  distances,  as  above  stated, 
which  are  correct,"  it  ought  not  to  be  required 
to  make  answer  thereto  ^cause,  if  such  state- 
ments are  true,  the  defendant  has  not  there- 
by violated  any  law  of  the  United  States,  and 
defendant  respectfully  insists  that  this  honor- 
able board  has  no  jurisdiction  to  inquire  of 
and  concerning  the  same. 

Denies  the  remainder  of  the  complaint. 


LOPEZ   DUNBAR'S  SONS  &  CO. 

V. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(No.  79.) 

COMPLAINT   filed    September    22,    1887, 
charging  discrimination  in  favor  of  New 
Orleans  as  against  Biloxi. 

United  States  of  America, 
Southern  District 
Personallv  appeared  before 
a  Commissioner  of  the  United  States  Circuit 
Court,  in  and  for  said  district,  William  E.  M. 
DuKate,  a  member  of  the  firm  of  Lopez  Dun- 
bar's Sons  &  Co.,  a  firm  doing  business  in  the 
Town  of  Biloxi,  in  said  district,  who,  upon  be- 
ing duly  sworn,  deposes  and  says  that  by  rea- 
son of  the  unjust  discrimination  of  the  Louis- 


>f  America,  ) 
of  Mississippi.  C 
reme,  L.  B.  Uolley, 


ville  &  Nashville  Railroad  Company  aeainst 
said  firm,  doing  business  on  the  Une  oi  said 
road,  as  shown  by  attached  correspondence^ 
rendering  it  wholly  unprofitable  for  the  afore- 
said firm,  or  any  other  firm,  en«iged  in  the 
same  business,  to  compete  with  New  Orleans, 
and  other  points,  having  a  railroad  terminus. 
Affiant  further  makes  oath  that  his  said  firm 
does  and  curries  on  its  business  on  the  line  of 
said  Louisville  &  Nashville  Railroad,  and 
eighty  miles  nearer  Cincinnati,  Ohio,  than  the 
Cuy  of  New  Orleans,  State  of  Louisiana,  and 
can  see  no  just  reason  nor  cause  why  they 
should  be  made  to  comply  with  the  unjust  dis- 
crimination in  prices  as  demanded  by  the  said 
Louisville  &  Nashville  Railroad  Company  be- 
tween the  two  points  named.  Wherefore,  said 
affiant  in  behalf  of  his  said  firm  prays  that  the 
above  charges  may  be  investigated  by  the  hon- 
orable Interstate  Commerce  Commission,  and 
relief  granted. 

(Signed)  Wm.   K.  M.  DuKate. 

of  Lopez  Dunbar's  Sons  &  Co. 

Subscribed  and  sworn  to  before  me  this 

day  of  September,  A.  D.,  1887. 

(Signed)  L.  B.  HoUey,    [l.  s.] 

Comr.  U .  S.  Circuit  Court  in  and  for  said  Dist. 

Cincinnati,  Ohio,  August  22.  1887. 
Messrs.  Lopez  Dunbar's  Sons  &  Ck>.,  Biloxi^ 
Miss., 

Gentlemen:  Since  making  your  prices,  we 
find  that  rail  freights  to  N.  Orleans  have  ad- 
vanced from  $44  to  |88  per  car,  and  to  Biloxi 
they  are  now  f  1.18  per  100  pounds,  in  less  than 
car  lots,  and  |188.60  in  car  lots,  as  against 
ninety-eight  cents  per  100  pounds,  and  $78  per 
car  last  season.  This  enoi^ous  advance  will 
of  course  annul  our  quotations,  as  it  now  oo8t» 
us  by  rail,  in  car  lots,  taking  2,500  pails  as  a. 
car  load  basis,  about  8i  cents  per  pail  to  N. 
Orleans,  and  H  cents  to  Biloxi. 

Knowing  that  you  have  a  house  in  N.  Or- 
leans, and  believing  that  you  can  get  your 
pails  into  Biloxi  much  cheaper  via  N.  Or> 
leans,  we  propose  to  furnish  you  at  fourteea 
cents  per  pail,  f.  o.  b.,  CintL  and  consign  ikem 
to  your  house  in  N.  O.,  and  let  them  reship 
from  there. 

Why  could  you  not  arrange  with  the  Biloxi 
&  Barataria  Co's,  to  get  your  supplies  together 
via  N.  O.  ?  It  may  be  possible  for  us,  when 
river  opens  to  get  better  rates  to  N.  Orleans. 

Very  Truly, 

(Signed)  L.  W.  Gay  &  Co. 


RAYMOND  BROS.  &  CO. 

e. 

CHICAGO,    BURLINGTON   &  QUINCY 
R.  R.  CO.  el  al. 

(No.  80.) 

COMPLAINT  filed  September  20, 1887.  al- 
leging violations  of  sections  1,  2»  8,  4,  $ 
and  7  of  the  Interstate  Commerce  Act. 

To  the  honorable  board  of  Interstate  Com* 
merce  Commissioners: 

Your  petitioners  make  complaint  against  the 
Burlington  <&  Missouri  River  Railr^ui  Com- 
pany, m  Nebraska,  and  their  owner,  the  Chi* 
cago,  Burlington  &  Quin(^  Railroad  Com* 
pany,  and  their  western  connections,  the  Den- 
ver &  Rio  Grande,  the  Rio  Grande*  Western, 
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that  the  distance  from  San  Francisco  to  Lin- 
coln, by  the  route  of  this  respondent  and  its 
connecting  companies  is  2163  miles,  the  same 
being  through  that  portion  of  the  country 
where  the  construction  and  operation  of  rail- 
roads is  attended  with  the  greater  cost  and  ex- 
pense. That  said  charge  so  made  is  in  strict 
accordance  with  the  provisions  of  the  Interstate 
Commerce  Act  as  between  San  Francisco  and 
all  points  similarly  situated,  west  of  the  Mis- 
souri River. 

Answer  of  Bublinoton  &  Missoubi  Riyxs 
H.  R  Co.  IN  Nebraska. 

(FUed  July  14. 1887.) 

Admits  that  the  complainants  are  residents 
of  Lincoln,  Lancaster  County.  Nebraska,  and 
are  in  the  general  merchandise  business  in 
said  city. 

Admits  that  respondents  are  railway  com- 
panies organized  under  the  laws  of  the  United 
States  of  America  and  the  several  States  there- 
of, and  operate  and  maintain  lines  of  railway; 
but  denies  that  they  connect  with  each  other 
and  form  a  Uirough  line  of  railroad  connect- 
ing San  Francisco,  California,  and  Omidiaand 
Mocoln,  Nebraska;  but  alleges  that  the  re- 
spondents, together  with  the  Denver  and  Rio 
Grande  Western  Railway  Company,  maintain 
and  operate  lines  of  railway  which  connect 
with  each  other  and  form  a  through  line  be- 
tween the  cities  aforesaid. 

Denies  that  the  charge  made  by  respondents 
upon  the  shipment  described  in  the  complaint 
is  in  violation  of  the  third  and  fourth  sections 
of  the  Interstate  Commerce  Act. 

Admits  that  it  charges  more  for  the  trans- 
portation of  freight  of  the  class  and  character 
described  in  the  complaint  from  San  Francis- 
co to  Lincoln  than  from  San  Francisco  to 
Omaha,  but  denies  that  the  charge  for  such 
freight  from  San  Francisco  to  Omaha  is  the 
sum  of  $1.75  per  100  pounds,  but  alleges  the 
fact  to  be  that  the  charge  is  the  sum  of  $3.80 
per  100  pounds.  Admits  that  their  charge  for 
the  transportation  of  such  freight  from  San 
Francisco  to  Lincoln  is  $3.50  per  100  pounds, 
and  also  admits  that  the  haul  from  San  Fran- 
cisco to  Lincoln  is  included  in  the  hatd  from 
San  Francisco  to  Omaha,  and  that  Omaha  is 
fifty-five  miles  further  distant  from  San  Fran- 
cisco than  is  Lincoln  via  said  lines  of  railway. 

Denies  that  the  transportation  between  San 
Francisco  and  Lincoln  and  between  San  Fran- 
cisco and  Omaha  is  under  similar  circum- 
stances or  conditions,  and  alleges  that  the 
transportation  aforesaid  between  the  cities  as 
aforesaid  is  under  entirely  dissimilar  circum- 
stances and  conditions. 

Denies  that  respondent  railway  companies 
discriminate  against  Lincoln  and  in  favor 
of  Omaha. 

Denies  that  the  rate  of  $8.50  per  100  pounds 
from  Sao  Francisco  to  Lincoln  by  the  lines  of 
railway  aforesaid  is  unreasonable,  extortion- 
ate and  excessive,  and  alleges  the  fact  to  be 
that  said  rate  is  just  and  reasonable. 

Alleges  that  in  respect  of  the  through  trans- 
portation over  the  lines  of  railway  aforesaid 
between  San  Francisco  and  Omaha,  respond- 
ent and  they  are  subject  to  competition  with 
^he  Canadian  Ptusiflc  RaOway  Company,  the 
Inter  S. 


Pacific  Mail  Steamship  Company,  and  clip- 
per ships,  tramp  steamers  and  other  vessels 
running  between  the  Pacific  and  Atlantic 
ports,  some  and  all  of  which  are  beyond  the 
control  of  the  Interstate  Commerce  Conmiis- 
sion.  That  especially  the  Canadian  Pacific 
Railway  Company  and  connecting  lines  have 
established  as  a  tariff  rate  for  the  transporta- 
tion of  freight  of  the  class  and  character  of 
that  descnbed  in  the  complaint  between 
San  Francisco  and  Omaha  the  sum  of  $3.80 
per  100  pounds,  thereby  either  depriving 
these  respondents  of  the  business  aforesaid  or 
of  forcing  them  to  meet  said  rate. 

Shows  that  the  established  rate  for  the  trans- 
portation of  freight  over  the  lines  of  the  res- 
pondents herein  of  the  class  and  character  of 
that  described  in  the  complaint,  between  San 
Francisco  and  Denver,  Colorado,  and  Omaha 
and  other  Missouri  River  points,  and  all  inter- 
mediate points  between  Denver  and  Omaha 
and  the  Missouri  River  points  aforesaid,  was 
$3.50  per  100  pounds,  which  rate  is  yet  main- 
tained by  this  respondent  except  as  to  the  Mis- 
souri River  points  upon  the  lines  of  its  road 
which  are  the  subject  of  competition  with  the 
Canadian  Pacific  Railway  Company  and  con- 
necting lines  and  water  transportation.  That 
so  far  as  the  rate  to  Lincoln  is  concerned,  it  is 
the  same  as  the  rate  established  to  all  other 
points  upon  the  lines  of  respondent's  railroad 
company  within  Its  territory,  with  the  excep- 
tions aforesaid. 

Shows  that  at  the  times  mentioned  in  the 
complaint,  the  through  line  formed  by  the 
railways  of  the  respondents  as  to  all  freights 
of  the  class  and  character  described  in  the 
complaint  transported  by  them  between  San 
Francisco  and  Omaha  and  all  other  Missouri 
River  points  within  their  territory,  were  sub- 
ject to  competition  with  the  through  line 
formed  bv  the  Southern  Pacific  Railway  Com- 
pany and  the  Union  Pacific  Railway  Com- 
pany. That  sometime  prior  to  the  23a  day  of 
April,  1887.  upon  a  showing  made  by  the 
Union  Pacific  Railway  Company  to  the  Inter- 
state Commerce  Commission,  an  order  was 
CTanted  by  the  Commission,  temporarily  re- 
leasing the  Union  Pacific  Railway  Company 
from  the  operation  of  section  4  of  the  Inter- 
state Commerce  Act  for  a  period  not  greater 
then  seventy-five  days  from  the  date  last  afore- 
said, so  as  among  other  things  to  enable  it  to 
compete  with  the  Canadian  Pacific  Railway 
Company  and  connecting  lines,  and  other 
competing  agencies,  not  subject  to  the  Inter- 
state Commerce  Act,  for  the  transportation  of 
freight  between  the  said  City  of  San  Francis- 
co and  other  points  on  the  Pacific  Coast,  and 
said  City  of  Omaha  and  other  Missouri  River 
points  m  its  territory.  That  immediately 
thereupon  the  Union  Pacific  Railway  Com- 
pany reduced  its  established  rates  for  trans- 
portation between  San  Francisco  and  Omaha 
and  other  Missouri  River  points  in  its  territory 
to  the  rate  established  by  the  Canadian  Pacific 
Railway  Company  and  other  competing  agen- 
cies not  subject  to  the  Interstate  Commerce 
Act,  thereby  forcing  respondent  either  to  sac- 
rifice its  business  between  San  Francisco  and 
Omaha  and  other  Missouri  River  points  in  its 
territory,  or  to  reduce  its  rates  between  the 
points  aforesaid  to  those  established  by  the 


.tide 


IkTBRSTATB  CoMMBBOB  BePOBTS— ThB  COMMISSTOlf . 


Bbp., 


Ises  88  to  the  said  Commifision  may  seem  just 
fixid  right. 
(Signed) 
Blandin  &  Buell,  complainants'  attorneys. 


PLUMMER,  PERRY  &  CO. 

V, 

UNION  PACIPIO  R.  CO.  et  at, 
(No.  82.) 

€OMPLAINT  filed  October  8, 1887,  allen^ing 
violation  of  sections  1,  2,  8,  6  and  7  of  the 
Interstate  Commerce  Act 

To  the  honorable  board  of  Interstate  Com- 
;inerce  Commissioners: 

Your  petitioners  make  complaint  against  the 
Union  Pacific  Railway  Company,  and  their 
western  connection,  the  Southern  Pacific  Rail- 
way Company,  and  allege  the  following  facts 
in  support  of  diarges  niade  against  said  Com- 
panies, to  wit: 

One  car  of  canned  goods,  No.  82161,  Union 
Pacific,  was  purchased  on  board  of  cars  at 
Ban  Francisco,  and  shipped  from  that  point 
:September  10, 1887,  bill  of  lading  18847;  con- 
signors, A.  Lusk  &  Co. ;  purchasers  and  con- 
signees, Plummer,  Perry  &  Co.,  Lincoln,  Ne- 
braska. The  shipment  was  taken  to  Omaha, 
Nebraska,  insteaa  of  being  stopped  at  Valley 
Station,  and  charges  seventy-five  cents  per 
X!wt.,  San  Francisco  to  Omaha,  was  collected 
and  shown  as  advanced  charges  when  ship- 
ment was  rebilled  from  Omaha  to  Lincoln,  via 
Valley  Station,  at  fifteen  cents  per  cwt.,  mak- 
ing Uie  through  charges  from  San  Francisco 
to  Lincoln,  ninety  cents  per  cwt.  These 
4;harges  were  paid  under  protest,  in  which  it 
is  claimed  that  the  rate,  San  Francisco  to  Lin- 
jco\n,  should  not  exceed  seventy-five  cents  per 
4:wt  For  particulars  see  bill  of  lading,  ex- 
pense bill  and  copy  of  protest,  herewith  at- 
tached. 

It  is  further  stated  that  said  Railway  Com- 
panies have  during  this  time,  and  are  now  tak- 
mg  canned  goods  In  car  loads  from  San  Fran- 
c&o  to  Omaha,  Sioux  City,  Chicago,  and 
other  lobbing  points  in  the  West,  in  competi- 
tion with  Lincoln,  at  seventy-five  cents  per  cwt. 
Therefore,  based  on  the  alK>ve  facts  as  stated, 
^e  complainants  charge  the  Union  Pacific 
Railway  Company  and  the  Southern  Pacific 
Railway  Company  with  violations  of  the  In- 
terstate Law  as  follows: 

Violation  of  section  1.  The  charges  made 
for  the  service  rendered  are  unreasonable  and 
unjust.  It  is  claimed  that  a  just  and  reason- 
able rate  is  seventy-five  cents  per  cwt. 

Violation  of  section  2.  The  excessive  charges 
demanded,  collected  and  received,  for  perform- 
ing a  like  and  contemporaneous  service,  in  the 
transportation  of  a  like  kind  of  traffic,  under 
substantially  similar  conditions  and  circum- 
stances, is  unjust  discrimination. 

Violation  of  section  8.  An  undue  and  un- 
reasonable preference  is  eiven  to  firms  and  lo- 
calities, also  unreasonable  prejudice  and  dis- 
advantage is  imposed  in  other  respects;  and 
greater  compensation  is  charged  and  collected 
jn  the  aggregate  for  the  transportation  of  like 
jLind  of  property,  under  substantially  similar 


conditions  and  circumstances,  for  a  shorter 
than  for  a  longer  hauL 

Violation  of  section  6.  The  Railway  Com- 
panies shall  print  schedules  showing  the  rates, 
also  they  shall  not  charge,  collect  or  receiye, 
greater  or  loss  compensation  than  is  specified 
m  said  schedules.  The  rate  of  ninetv  cents, 
as  charged,  collected  and  received,  is  not  a 
published  rate. 

Violation  of  section  7.  No  stoppage  or  in- 
terruption shall  be  made  to  prevent  continuous 
carriage  from  place  of  shipment  to  place  of 
destination;  and  there  sh^l  be  no  intent  to 
avoid  or  unnecessarily  interrupt  such  conttnn- 
ous  carriage,  or  to  evade  any  of  the  provisions 
of  this  Act.  The  shipment  was  taken  to  Oma- 
ha and  reshipped  to  this  point,  contrary  to  the 
wishes  of  the  consignees,  thus  subiectlng  the 
consignment  to  an  unnecessary  haul  from 
Valley  Station  to  Omaha  and  return,  delaj^ing 
the  freight  to  the  injury  of  claimants  and  ex- 
acting additional  revenue  for  the  additional 
and  unnecessary  service  performed. 

Complainants  also  state  that  they  have  been 
injured  by  the  continued  violations  of  the  Law 
since  the  Act  took  effect,  April  6  last,  and 
that  in  consequence  of  said  unjust  discrimina- 
tions that  have  existed  and  now  exist  against 
them,  they  have  been  prevented  and  are  now 
being  prevented  from  selling  eoods  in  compe- 
tition with  firms  doing  like  Dusiness  hi  all 
other  localities  with  which  they  come  in  com- 
petition. 

Therefore,  complainants  pray  your  hono^ 
able  body  will  consider  all  the  facts  as  above 
set  forth,  and  will  cause  a  copy  of  its  findings 
with  respect  thereto  to  be  delivered  to  swd 
common  carriers,  together  with  a  notice  to 
cease  and  desist  from  said  violations  of  the 
Law,  and  to  make*8uch  full  reparation  to  the 
complainants  for  the  injury  which  has  been 
done  them  by  said  common  carriers,  as  it  may 
deem  just. 
State  of  Nebraska,  ) 
Lancaster  County,  f 

Eli  Plummer,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  the  senior  member  of 
the  firm  of  Plummer,  Perry  &  Co.,  complain- 
ants herein,  and  that  the  facts  as  above  set 
forth  are  true  as  he  verily  believes. 

(Signed)  Eli  Plummer,  for  Plummer,  Perry 
&Co., 

Subscribed  and  sworn  to  before  me  thts29tti 
day  of  September,  1887. 

(Signed)  C.  L.  Harwood,  Notary  Public 
(Seal) 


John  H.  MARTIN  et  oL 

SOUTHERN  PACIFIC  CO.  et  ak 
(No.  83.) 

COMPLAINT  filed  October  4,  1887.  allege 
ing  discrimination  in  charges  from  San 
Francisco,  against  Denver  and  in  favor  of 
Omaha,  Kansas  City,  etc. 
To  the  honorable,  the  chairman  and  members 
of  the  Interstate  Commerce  Commi88lo&  of 
the  United  States: 

The  complainants.  John  H.  Martin  and  M. 
H.  Martin,  of  the  Ci^  of  Denver,  County  o( 


1887. 


Allbk  y.  LoxTisYiLLE,  New  Albaky  &  Chicago  R  Co. 
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Shows  that  the  comparatiTe  distances  from 
Indianapolis  to  New  York  aVid  points  between 
Indianapolis  and  Michigan  City  to  New  York 
¥ia  the  respondent's  line  and  its  connections,  as 


well  as  by  the  shortest  line  via  other  routes 
from  said  several  points  to  New  York,  are 
shown  in  the  following 
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IndianapoUs.-.New  York.     L.  N.  A.  &  C. 

Westfleld *' 

Prankfort '* 

Delphi 

Monticello 

Wilders 

La  Crosse 

BouthWanatah 

Wanatah '* 

HaskeU " 

Alida 

Otis 

Michigan  City. 

States  that,  for  a  long  series  of  years  last 
past,  the  necessities  of  commerce  and  trade, 
and  the  competition  between  production  and 
industries,  as  well  as  in  the  business  of  com- 
mon carriers,  have  for  all  that  section  of  the 
Tnion  based  the  charge  for  transportation 
upon  relative  milage  distances  to  and  from  the 
points  of  shipment,  via  the  shortest  line,  and 
other  and  longer  lines  having  carried  at  the 
same  rate  in  the  aggregate  as  the  short  lines. 

Shows  that  between  Chicago,  Illinois,  and 
the  Atlantic  seaboard  the  rates  were  based 
upon  the  distance  between  those  points,  Chi- 
<^o  being  treated  as  a  unit.  That  upon  this 
basis,  rates  from  Indianapolis  to  New  York 
and  other  seaboard  points  and  intermediate 
points  like  Buffalo,  New  York,  have  been  and 
are  now  fixed  by  the  carriers  having  short 
lines  between  Indianapolis  and  the  points 
above  named  rated  at  93  per  cent  of  the  Chi- 
cago rate. 

Shows  that  respondent's  road  runs  from  In- 
dianai>olis  in  a  northwesterly  direction  towards 
Ctiicago  and  Michigan  City,  and  that  in  so  do- 
ing it  crosses  lines  of  railway  running  east  and 
west,  and  that  in  consequence  of  the  distances 
via  the  lines  crossing  respondent's  lines.  New 
York,  and  points  east  thereof,  being  shorter 
than  respondent's  road  and  yet  further  than 
Indianapolis,  each  of  said  junction  points  has 
a  higher  rate  to  and  from  New  York  and 
points  eastward  thereof  than  Indianapolis. 

Avers  (referring  to  the  table  of  distances  here- 
in before  set  forth  of  junction  points  on  re- 
spondent's line  between  Michigan  Ci^  and  In- 
dianapolis) that  there  are,  including  Michigan 
City,  twelve  junction  points  as  follows,  to  wit: 

1.  Junction,  Westfleld .  Indiana,  twenty  miles 
from  Indianapolis,  takes  96  per  cent  of  Chi- 
cago rate;  2.  junction,  Frankfort,  forty-seven 
miles  from  Indianapolis,  takes  100  per  cent  of 
Chicago  rate;  8.  Junction.  Delphi,  Indiana, 
aeventy-two  miles  fromlnaianapolis,  takes  100 
per  cent  of  Chicago  rate;  4.  Junction,  Monti- 
cello,  Indiana,  eighty-five  miles  from  Indiana- 
polis, takes  100  per  cent  of  Chicago  rate;  6. 
Junction,  Wilders,  Indiana,  128  miles  from 
Indianapolis,  takes  100  per  cent  of  Chicago 
rate;  6.  Junction,  La  Crosse,  126  miles  from 
IndijEtnapoUs,  takes  100  per  cent  of  Chicago 
fate;  7.  Junction,  South  Wanatah,  Indiana, 
128  miles  from  Indianapolis^  takes  100  per 

Intbb  8. 


1055    Penna.  Co 825 

1085    Ind.  Mid.  &  Penna.  Co..  884 
1008    T.St.L.&K.C.Penna.Co.-  846 


988  Wabash  &  Penna.  Co.  ...  856 

970  Penna.  Co 856 

971  C.  &  A.  and  connections  .  928 

929  Penna.  Co 887 

923  N.  Y.  C.  &  St.  L 876 

921  Penna.  Co 8(52 

917  C.  &  Q.  T 887 

915  B.  &  0 989 

909  L.  S.  &N.  S 931 

N.  C.  R  R. 901 

cent  of  Chicago  rate;  8.  Junction,  Wanatah, 
Indiana,  184  miles  from  Indianapolis,  takes 
100  per  cent  of  Chicago  rate;  9.  Junction, 
Haskell,  Indiana,  186  miles  from  Indiana- 
polis, takes  100  per  cent  of  Chicago  rate;  10. 
Junction,  Alida,  Indiana.  140  miles  from  In- 
dianapolis, takes  100  percent  of  Chicago  rate; 
11.  Junction,  Otis,  Indiana,  146  miles  from 
Indianapolis,  takes  100  per  cent  of  Chicago 
rate;  12.  Junction,  Michigan  City,  Indiana, 
154  miles  from  Indianapolis,  takes  100  per 
cent  of  Chicago  rate. 

Shows  that  each  of  the  above  named  rates 
from  and  to  said  junction  points  are  reason- 
able and  just,  and  in  no  sense  extortionate,  and 
are  made  on  the  rule  of  a  just  and  reasonable 
rate  for  the  shortest  and  most  direct  line  be- 
tween the  junction  points  named  and  Buffalo, 
New  York,  and  points  beyond,  and  that  the 
rates  and  charges  so  far  fixed  from  said  points 
are  as  follows:  the  Indianapolis  rate  to  and 
from  New  York,  98  per  cent  of  the  Chicago 
rate,  which,  say  on  sixth  class  articles,  is 
twenty-five  cents  per  100  pounds  in  car  load 
lots,  making  the  Indianapolis  rate  thereon 
twenty-three  cents,  the  Westfleld  rate  twenty- 
four  cents,  and  the  other  points,  including 
Frankfort,  twenty-flve  cents;  so  that  by  rea- 
son of  the  direction  in  which  respondent's  road 
runs,  without  charjring  greater  compensation 
in  the  aggregate  lor  the  transportation  it 
cannot  secure  any  of  the  traffic  to  or  from 
Indianapolis  unless  it  meets  the  rate  flxed 
bv  the  short  lines;  that  in  the  past  it  has  car- 
ried from  the  last  named  point  at  the  same 
rate  flxed  by  the  shorter  lines,  and  that  if 
it  cannot  be  permitted  to  continue  that  prac- 
tice it  must  in  the  future  abandon  and  lose  the 
beneflt  of  that  traffic  and  all  freight  business 
to  and  from  Indianapolis  and  territory  herein 
before  named,  as  this  Companv  has  no  power 
or  authority  to  reduce  rates  in  the  territory 
north  of  Indianapolis  below  the  established 
rates,  and  cannot  do  so  from  the  fact  that  re- 
spondent's connections  will  not  receive  the 
property  from  it  except  at  the  established  rate, 
in  effect  at  the  point  where  the  same  origi- 
nates; and  therefore  there  would  be  no  alterna- 
tive to  this  Company,  except  to  withdraw  from 
competing  for  fedght  at  Indianapolis  destined 
to  Buffalo,  New  xork,  and  other  points  east 
thereof. 
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Ises  88  to  the  said  Commission  may  seem  just 
fixid  right. 
(Signed) 
Blandin  &  Buell,  complainants'  attorneys. 


PLUMMBR.  PERRY  &  CO. 

V, 

UNION  PACIFIC  R  CO.  et  at, 
(No.  82.) 

€OMPLAINT  filed  October  8, 1887,  ailing 
violation  of  sections  1,  2,  8,  6  and  7  of  the 
Interstate  Commerce  Act 

To  the  honorable  board  of  Interstate  Com- 
;merce  Commissioners: 

Your  petitioners  make  complaint  against  the 
Union  Pacific  Railway  Company,  and  their 
western  connection,  the  Southern  Pacific  Rail- 
way Company,  and  allege  the  following  facts 
in  support  of  charges  made  against  said  Com- 
panies, to  wit: 

One  car  of  canned  goods.  No.  82161,  Union 
Pacific,  was  purchased  on  board  of  cars  at 
Ban  f^ancisco,  and  shipped  from  that  point 
September  10, 1887,  bill  of  lading  18847;  con- 
signors, A.  Lusk  <&  Co. ;  purchasers  and  con- 
signees, Plummer,  Perry  &  Co.,  Lincoln,  Ne- 
braska. The  shipment  was  taken  to  Omaha, 
Nebraska,  insteaa  of  being  stopped  at  Valley 
Station,  and  charges  seventy-fiye  cents  per 
X!wt,  San  Francisco  to  Omaha,  was  collected 
and  shown  as  advanced  charges  when  ship- 
ment was  rebilled  from  Omaha  to  Lincoln,  via 
Valley  Station,  at  fifteen  cents  per  cwt.,  mak- 
ing Uie  through  charges  from  San  Francisco 
to  Lincoln,  ninety  cents  per  cwt.  These 
4;harges  were  paid  under  protest,  in  which  it 
Is  clfumed  that  the  rate,  San  Francisco  to  Lin- 
coln, should  not  exceed  seventy-five  cents  per 
CTfi,  For  particulars  see  bill  of  lading,  ex- 
pense bill  and  copy  of  protest,  herewith  at- 
tached. 

It  is  further  stated  that  said  Railway  Com- 
panies have  during  this  time,  and  are  now  tak- 
uig  canned  goods  In  car  loads  from  San  Fran- 
clSco  to  Omaha,  Sioux  City,  Chicago,  and 
other  lobbing  points  in  the  West,  in  competi- 
tion with  Lincoln,  at  seventy-five  cents  per  cwt. 
Therefore,  based  on  the  alK>ve  facts  as  stated, 
the  complainants  charge  the  Union  Pacific 
Railway  Company  and  the  Southern  Pacific 
Railway  Company  with  violations  of  the  In- 
terstate Law  as  follows: 

Violation  of  section  1.  The  charges  made 
for  the  service  rendered  are  unreasonable  and 
unjust  It  is  claimed  that  a  Just  and  reason- 
able rate  is  seventy-five  cents  per  cwt. 

Violation  of  section  2.  The  excessive  charges 
demanded,  collected  and  received,  for  perform- 
ing a  like  and  contemporaneous  service,  in  the 
transportation  of  a  like  kind  of  traffic,  under 
substantially  similar  conditions  and  circum- 
^fitances,  is  unjust  discrimination. 

Violation  of  section  8.  An  undue  and  un- 
reasonable preference  is  given  to  firms  and  lo- 
calities, also  unreasonable  prejudice  and  dis- 
advantage is  imposed  in  other  respects;  and 
greater  compensation  is  charged  and  collected 
In  the  aggregate  for  the  transportation  of  like 
jdnd  of  property,  under  substantially  similar 


conditions  and  circumstances,  for  a  shorter 
than  for  a  longer  haul. 

Violation  of  section  6.  The  Railway  Com- 
panies shall  print  schedules  showing  the  rates, 
also  they  shul  not  charge,  collect  or  receive, 
greater  or  less  compensation  than  is  specified 
in  said  schedules.  The  rate  of  ninety  cenU, 
as  charged,  collected  and  received,  is  not  a 
published  rate. 

Violation  of  section  7.  No  stoppage  or  in- 
terruption shall  be  made  to  prevent  continuous 
carriage  from  place  of  shipment  to  place  of 
destination;  and  there  shall  be  no  intent  to 
avoid  or  unnecessarily  interrupt  such  continu- 
ous carriage,  or  to  evade  any  of  the  provisions 
of  this  Act.  The  shipment  was  taken  to  Oma- 
ha and  reshipped  to  this  point,  contrary  to  the 
wishes  of  the  consignees,  thus  subjecting  the 
consignment  to  an  unnecessary  haul  from 
Valley  Station  to  Omaha  and  return,  deling 
the  freight  to  the  injury  of  claimants  and  ex- 
acting additional  revenue  for  the  additional 
and  unnecessary  service  performed. 

Complainants  also  state  that  they  have  been 
injured  by  the  continued  violations  of  the  Law 
since  the  Act  took  effect,  April  5  last,  and 
that  in  consequence  of  said  unjust  discrimina- 
tions that  have  existed  and  now  exist  against 
them,  they  have  been  prevented  and  are  now 
being  prevented  from  selling  eoods  in  compe- 
tition with  firms  doing  like  ousinees  in  all 
other  localities  with  which  they  come  in  com- 
petition. 

Therefore,  complainants  pray  your  honor- 
able body  will  consider  all  the  facts  as  above 
set  forth,  and  will  cause  a  copy  of  its  findings 
with  respect  thereto  to  be  delivered  to  said 
common  carriers,  together  with  a  notice  to 
cease  and  desist  from  said  violations  of  the 
Law,  and  to  make*8uch  full  reparation  to  the 
complainants  for  the  injury  which  has  been 
done  them  by  said  common  carriers,  as  it  may 
deem  just. 
State  of  Nebraska,  ) 
Lancaster  County,  f 

Eli  Plummer,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  the  senior  member  of 
the  firm  of  Plummer,  Perry  &  Co.,  complain- 
ants herein,  and  that  the  facts  as  above  set 
forth  are  true  as  he  verily  believes. 

(Signed)  Eli  Plummer,  for  Plummer,  Perry 
&Co., 

Subscribed  and  sworn  to  before  me  this  39th 
day  of  September,  1887. 

(Signed)  C.  L.  Harwood,  Notary  Public 
(Seal) 


John  H.  MARTIN  et  oL 

V, 

SOUTHERN  PACIFIC  CO.  et  at, 
(No.  88.) 

COMPLAINT  filed  October  4,  1887,  alleg- 
ing discrimination  in  charges  from  San 
Francisco,  against  Denver  and  In  favor  of 
Omaha,  Kansas  City,  etc. 

To  the  honorable,  the  chairman  and  members 
of  Uie  Interstate  Commerce  Conunisaion  of 
the  United  States: 
The  complainants,  John  H.  Martin  and  H. 

H.  Martin,  of  the  City  of  Denver,  County  oC 


1887. 
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Arapahoe  and  State  of  Colorado,  do  most  re- 
spectfully  complain  of  the  Southern  Pacific 
(^mpany,  the  Central  Pacific  Railway  Com- 
pany and  the  Union  Pacific  Railway  Com- 
pany; and  herein  allege  and  charge  the  fact 
to  be  that  they  and  each  of  them  have  been 
guilty  of  a  violation  of  the  terms,  conditions 
and  provisions  of  the  Act  entitled  '*An  Act  to 
Regulate  Commerce,"  approved  February  4, 
18^. 

Mnt.  That  the  complainants  are  informed 
and  therefore  believe  tne  fact  to  be  that  a  cer- 
tain corporation,  calling  itself  the  Southern 
Pacific  Coinpany  and  organized  under  the 
^  laws  of  the  State  of  California,  in  connection 
with  the  Central  Pacific  Railroad  Company, 
has  control  of  or  operates  a  line  of  road  lead- 
ing from  San  Francisco,  in  the  said  State  of 
California,  to  the  City  of  Ogden.  in  the  Terri- 
tory of  Utah,  the  same  beine  owned  by  the 
said  Central  Pacific  Railroad  Company  and 
forming  part  of  what  is  now  generally  known 
as  the  Southern  Pacific  system,  and  were  so 
operating  the  same  in  the  month  of  August, 
1887. 

JSeeand.  That  the  Union  Pacific  Railway 
Company,  as  the  complainants  are  inform^ 
and  believe,  is  a  corporation  created  under  the 
laws  of  the  Congress  of  the  United  States,  and 
is  the  owner  of,  has  been  and  is  operating  a 
line  of  railway  connecting  with  said  Central 
Pacific  Railroad  at  the  said  Town  of  Ogden,  in 
the  Territory  of  Utah,  and  leading  from  thence 
east  to  the  City  of  Omaha,  in  the  State  of  Ne- 
braska, on  Uie  Missouri  River,  and  another 
line  of  railroad  connecting  with  the  said  last 
mentioned  line  at  Cheyenne,  in  the  Territory 
of  Wyoming,  and  running  thence  by  way  of 
said  City  of  Denver  to  Kansas  Citv,  in  the 
State  of  Missouri,  the  said  Cities  of  Omaha 
and  Kansas  City  being  on  the  Missouri  River 
and  distant  from  the  City  of  Denver  respect- 
ively about  600  and  639  miles. 

Third,  That  the  said  lines  of  railway  here- 
in above  described  form  a  continuous  highwav 
under  the  joint  control  of  said  companies,  and,, 
as  complainants  are  informed  and  believe,  are 
used  for  the  transportation  of  freight  without 
change  of  cars  from  said  Missouri  River  to 
said  8an  Francisco  and  all  intermediate  points. 
Fkmrth.  That  during  the  month  of  August, 
in  the  year  1887,  and  for  a  long  time  previously 
thereto,  the  complainants,  your  petitioners, 
-were  engaged  and  are  now  engaged  in  the 
business  of  buying  and  selling  fresh  and  dried 
f  niilB  at  wholesale,  in  and  about  the  prosecu- 
tion of  which  business  they  are  compelled  to 
and  do  purchase  large  quantities  of  fruits  of 
all  kinds  and  other  produce  raised  in  the  State 
of    California   and  sold   by    the  merchants 
thereof,  and  in  carrying  on  said  business  are 
exi>osed  to  the  competition  of  other  dealers 
therein  in  the  City  of  Denver  and  other  whole- 
aale  points  along  the  line  of  said  Railway. 

FyXh.  That  on,  to  wit:  the  second  day  of  Au- 
nist,  1887,  the  complainants  purchased  at  San 
¥*raDci8co  from  the  firm  of  Allison,  Oray  & 
Company  6.400  pounds  of  dried  fruits  and  14,- 
025  pounds  of  raisins,  being  thirty  sacks  and 
.seventy-eight  boxes  of  dried  fruit  and  600 
l>oxes  of  raisins,  and  ordered  the  same  shipped 
and  transported  from  the  said  City  of  San 
p^rancisco  to  the  said  City  of  Denver  by  way 

S. 


of  the  said  Central  Pacific  and  Union  Pacific 
Railroads ;  and  on  said  second  day  of  August  the 
same  were  shipped  as  aforesaid  to  these  com- 

El^inants,  and  duly  aixived  in  the  said  City  of 
Denver  about  six  aays  thereafter,  to  wit:  about 
the  8th  dav  of  August,  1887. 

Sixth,  That  the  said  Railway  Companies 
charged  complainants  for  the  shipment  of  said 
dried  fruits  at  the  rate  of  |2.80  per  100  pounds 
and  for  the  shipment  of  said  raisins  at  the  rate 
of  $2.65  per  100  pounds,  which  said  sums  of 
money  complainants  were  compelled  to  and 
did  pay  on  the  9th  day  of  August,  1887,  at 
Denver,  Colorado,  to  T.  D  Whithall,  agent 
of  the  said  Union  Pacific  Railway  Company, 
but  paid  the  same  under  protest,  and  that  the 
total  amount  of  charges  for  said  goods  was 
$583.11. 

Seeenlh,  That  afterwards  and  on  the  18th 
day  of  August,  1887,  complainants  purchased 
certain  other  goods  from  the  said  firm  of  Al- 
lison, Qray  <&  Company,  to  wit:  seventy -three 
sacks  of  dried  fruit  of  the  weight  of  4,980 
pounds,  which  were  shipped  over  the  same 
roads  and  reached  the  City  of  Denver  on  or 
about  the  24th  day  of  August,  1887,  for  the 
shipment  and  transportation  of  which  the  said 
Companies  charged  these  complainants  at  the 
rate  of  $2.80  per  100  pounds,  bv  reason  whereof 
they  were  compelled  to  and  did  pay  to  the  said 
agent  of  the  said  Union  Pacific  Railway  Com- 
pany on  said  24th  day  of  August  the  total  sum  of 
$114.64,  the  said  sum  being  also  paid  by  these 
complainants  under  protest,  ana  because  the 
payment  of  the  same  was  absolutely  essential 
and  made  essential  by  the  said  Union  Pacific 
Railway  Company  to  the  delivery  of  said  arti- 
cles of  merchandise  to  these  complainants. 

Eighth.  That  in  and  about  the  shipment  and 
transportation  of  the  identical  kinds  and 
classes  of  goods  and  articles  of  merchandise  to 
the  Cities  of  Omaha,  Nebraska,  and  Kansas 
City,  Missouri,  a  distance  of  more  than  600 
miles  further  than  is  the  City  of  Denver  from 
San  Francisco,  said  Railway  Companies  charge 
at  the  rate  of  only  $1.05  per  100  poun(&, 
thereby  discriminating  against  these  com- 
plainants as  well  as  against  the  said  City 
of  Denver  more  than  100  per  cent,  there 
being  absolutely  no  reason  whatever  there- 
for. That  the  said  haul  from  San  Fran- 
cisco to  Denver  is  one  continuous  haul,  and 
the  transportation  of  said  goods  can  be 
made  and  ought  to  be  made  from  the  City  of 
San  Francisco  to  the  City  of  Denver  at  a  rate 
as  much  cheaper  in  proportion  to  the  rate  es- 
tablished for  the  Cities  of  Omaha  and  Kansas 
City  as  the  distance  is  lees  to  the  City  of  Den- 
ver than  to  said  Cities  of  Omaha  and  Kansas 
City;  but  in  truth,  and  in  fact,  the  said  Rail- 
way Companies,  beine  common  carriers  as 
aforesaid,  nave  charged  and  received  greater 
compensation  from  these  complainants  for  the 
transportation  of  said  goods  for  a  shorter  than 
for  a  longer  distance  over  the  said  line  and  un- 
der substantially  similar  circumstances,  in  the 
same  direction,  the  haul  to  Denver  being  the 
shorter  haul  included  within  the  longer  dis- 
tance to  said  Kansas  City  and  Omaha. 

Ninth.  That  the  rate  charged  by  the  said 
Union  Pacific  Railway  Company  from  the 
said  Cities  of  Omaha  and  Kansas  City  back  to 
Denver  for  goods  similar  to  those  mentioned 
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herein  is  at  the  rate  of  $1.16  per  100  pounds, 
in  consequence  of  which  the  misconduct  and 
unlawful  actions  of  said  Railway  Companies 
involved  in  the  premises  give  the  merchants 
of  said  cities  and  competitors  of  your  com- 
plainants an  immense  and  overwhelming  ad- 
vantage in  competition,  for  the  husiness  natu- 
rally Ulbutarv  to  Denver,  and  tend  to  and  will 
inevitably  drive  the  complainants  out  of  said 
bdsiness,  unless  relief  can  be  obtained  under 
and  in  pursuance  of  the  powers  conferred 
upon  this  honorable  Ck>mmission  by  the  stat- 
ute aforesaid. 

Tenth,  Oomplainants  further  allege  that 
they  have,  by  reason  of  the  position  of  the 
City  of  Denver,  been  compelled  to  treat  di- 
rectly with  the  said  Union  Pacific  Railway 
Company  in  and  about  the  matters  and  things 
herein  ^le^ed;  that  they  have  protested  to  the 
local  o£9cials  of  said  Company  agaiust  the 
said  wrong  and  outrage,  and  have  demanded 
to  be  relieved  from  the  consequences  of  said 
discrimination  and  to  be  repaid  the  difference 
between  tlie  amount  charged  to  them  for  said 
Denver  haul  and  the  amount  for  similar  serv- 
ices in  hauliug  to  Kansas  City  and  Omaha, 
but  that  the  said  Company,  through  its  offi- 
cials aforesaid,  has  wholly  refused  and  still 
refuses  to  make  due  or  any  reparation  to  these, 
your  complainants. 

These  complainants  therefore  respectfullv 
pray  that  your  honorable  body  cause  investi- 
gation to  be  made  of  this,  your  petitioners' 
complaint,  and  of  the  truth  oi  the  charges  and 
statements  herein  contained,  to  compel  the 
said  Southern  Pacific  Company,  Central  Pa- 
cific Railroad  Company  and  Union  Pacific 
Railway  Company  to  make  answer  thereto  as 
requir^  by  the  rules  of  practice  of  your  hon- 
orable body  and  to  compel  the  said  Compa- 
nies, or  such  of  them  as  may  be  found  to  be 
guilty  of  a  violation  of  the  provisions  of  said 
Act,  to  make  due  reparation  not  only  to  these, 
your  petitioners,  for  the  wrong  inflicted  upon 
them,  but  to  change  and  modify  their  rates  of 
transportation  in  oehalf  of  the  said  City  of 
Denver  and  that  immediate  locality,  so  that 
further  unjust,  unlawful  and  unbearable  dis- 
crimination against  it  and  against  your  com- 
plainants by  said  companies  in  behalf  of  said 
Cities  of  Omaha  and  Kansas  City  and  the 
merchants  of  said  cities  shall  forever  cease; 
and  in  duty  bound  your  complainants  will 
ever  pray,  etc.      Marun  &  Co.,  petitioners. 

By  John  H.  Martin. 

Patterson  &  Thomas,  Attorneys  for  petition- 
ers, Denver,  Colorado. 


William  8.  DEXTER 

V, 

CHICAGO,  BURLINGTON  &  QUINCY  R 

R.CO. 
(No.  49.) 

ABSTRA  CT  of  pleadings  in  proceeding  pend- 
ing at  issue  before  the  Commission,  based 
upon  an  allegation  of  violation  of  section  2  of 
the  Act 

CoMPLAnrr. 

(FUed  July  19, 1887.) 

The  complaint  is  dated  Lincoln,  Nebraska, 


July  16,  1887,  and  alleges  that  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  owner 
of  the  Burlington  &  Missouri  River  Railway 
Company  in  Nebra8ka,did,on  the  12th  and  18th 
days  of  April,  1887,  violate  section  2  of  the 
Interstate  Commerce  Act,  in  having,  on  those 
days,  transported  one  John  Haggerty,  free  of 
charge,  from  Lincoln,  Nebraska,  to  Oberlin, 
Kansas,  while  on  the  same  days,  and  on  the 
same  train  and  cars,  it  charged  and  collected 
from  the  complainant,  $7.70  for  the  same  serv- 
ice, said  Haggerty  not  being  an  officer  or  em- 
ployee  of  any  railroad  or  transportation  com- 
pany, and  not  a  fit  subject  for  cnarity. 

Answer. 
(Filed  August  8. 1887.) 

Admits  that  defendant  is  a  corporation,  and 
that  it  owns  and  operates  the  Burlington  & 
Missouri  River  Railroad  in  Nebraska,  and  that 
some  time  in  the  month  of  April  the  said  de- 
fendant carried  one  John  Haggerty  from  Lin- 
coln, Nebraska,  to  Oberlin,  Kansas,  and  return, 
free  of  charge,  on  a  pass  that  was  issued  by 
the  said  road;  that  said  Haggerty  is  an  old  em- 
ployee of  the  said  railroad  company  and  had 
worked  for  the  defendant  for  several  years  on 
a  branch  road  of  the  Chicago,  Burlington  & 
Quincy  Railroad  in  Iowa,  but  was  transferred 
from  there  to  Nebraska  and  commenced  work- 
ing for  the  Burlington  &  Missouri  lUver  Rail- 
road Company  in  Nebraska  on  the  18th  day  of 
November,  1885,  and  continued  working  for 
the  said  road  continuously  until  he  was  dis- 
abled by  an  attack  of  rheumatism;  that  at  the 
time  he  rode  on  the  pass  in  April  he  was  inca- 
pable of  manual  labor  on  account  of  rheumatic 
affliction;  that  he  is  still  in  Lincoln,  Nebraska, 
and  still  disabled  to  such  an  extent  that  he  is 
not  capable  of  performing  manual  labor;  that 
he  expects  to  go  to  work  for  the  Company 
again  soon  as  he  is  able,  and  said  Company  in- 
tends that  he  shall  go  to  work  for  it  whenever 
he  is  able,  and  has  always  considered  him  an 
employee  of  the  Company  ever  since  he  com- 
menced workinff  on  the  road;  he  has  never  had 
any  other  employment  since  he  commenced 
working  for  defendant;  that  at  the  time  of  his 
using  said  pass  complained  of,  he  made  the 
said  trip  on  his  own  behalf  in  looking  after  his 
interest  in  a  piece  of  limd  in  Cheyenne  County, 
Kansas. 

Further  answering,  the  defendant  denies 
that  in  the  giving  of  said  pass  it  violated  the 
Interstate  Commerce  Act,  and  denies  each  and 
every  charge  and  allegation  made  in  the  com- 
plaint, excepting  that  the  said  Dexter  may  have 
ridden  over  the  said  road  and  paid  his  rare  at 
the  time  complained  of,  of  which  fact  the  de- 
fendant has  not  accurate  information. 


ORDER  AS  TO  PUBLICATION  OF 
JOINT  TARIFFS. 

At  a  meeting  of  the  Interstate  Commerce 
Commission,  held  at  the  office  of  the  Commis- 
sion in  the  City  of  Washington  on  the  2Istday 
of  June,  1887: 
Present,  all  the  Commissioners: 
The  subject  of  the  publication  of  joint  tarifb 
being  under  consideratioii,  the  following  pt^ 


Tackbon  v.  B-t.  LoDiB,  ETC.  R. 

as  the  same  relate  lo  buslnes 
iia  which  ore  connected  bv  Ihe  1 
;le  comroon  carrier  required  b 
igraph  of  add  section  to  make  pu 

of  its  rates,  forea  and  char; 
t  tariffs  shall  be  so  publtahed 
[(lug  the  aame  in  large  type  of  i 

of  ordinary  pics,  copies  of  yi 
:ept  for  the  use  of  the  public  In  t 
in  such  form  that  they  can  be  co 
•ected,  at  every  depot  or  statioi 
of  the  carriers  uniting  In  such  \ 
ire  any  business  Is  transacted  ii 

with  the  buslnesa  of  a  carrier  wl 
:  are  required  by  law  to  be  madi 
'eeold. 

URN  DI8TRI0T  OF  LOTJISIi 


LlcensiDg  Ships  or  Vessels  to  be 

iie  CoastTng   Trade   and   Fish< 

Begnlating  (he  Bame."    1  Stat. 

tttirt.  T.  £.  Bi^ve  and  0«o.  I 

complainants. 

r«Hn.  W.  F.  *  D.  C.  HsUe 

lant. 

UlloKS,  J.,  delivered  the  follo' 

0  the  pl^ntlSs'  claim  defendant 
exception  that  the  plaintiffs,  ch 
ting  under  the  laws  of  the  Bial 
ly,  hare  failed  to  comply  wit] 
ins  of  article  236,  of  the  Cods! 
Stale  of  Louisiana,  whichprovli 
\ga  corporation  shall  do  any  I 
State  without  having  one  or  mi 
«B  of  business,  and  an  authorize 


stltutlon  of  Louisiana  referred  t< 
mpt  on  the  part  of  the  State  to  f 
rictlon  on  navigation,  and  there! 

with  the  proTUlona  of  the  Act  o 
roved  Febnuu7  18, 17B8,  pawet 
3  of  a  clear  authority  under  the 

of  the  TTnlted  Btates,  la  null  ani 
tnnof  V.  Dawmport,  23  How.  281 
16,  L.  ed.  24S.] 

'zeiptioai  oomralsd,  and  judumti 
wwr  ofjAtiniiffi  in  eaeh  mum, 

JtOE  COHMI88ION. 

{Ootobet  U,  leST 
r  bearing   upon    complaint  an< 
due  ditmuMd. 
he  pleadings  are  fully  set  fort 


HflMOHABDUK   BY  THS  COMMI 

he  petition  In  this  case  was  fll« 
r.  The  principal  complaint  ae« 
defendant  refused  to  ship  hew 
tloner  from  St.  Francis,  in  Ih' 
ansas,  to  Kansas  City,  for  leas 
one  half  cents  each,  which  was 
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be  aD  nnreaaonable  and  ud  Just  charge.  It  was 
also  complained  that  defendant  discriminated 
in  its  rates  anjustly  as  between  sawed  ties  and 
hewed  ties,  to  the  prejudice  of  the  latter. 

Defendant  filed  its  answer  June  28,  1887,  in 
which  all  unjust  discrimination  as  between 
hewed  and  sawed  ties  was  denied.  It  was 
further  denied  that  defendant  had  ever  made 
a  charf^e  of  forty  and  one  half  cents  each  for 
the  transportation  of  ties  from  St.  Francis  to 
Kansas  City ;  but  it  was  averred  that  the  charge 
had  been  forty  cents  prior  to  May  28, 1887, 
when  it  was  reduced  to  thirty-three  and  one 
half  cents,  at  which  it  remained  when  the  com- 
plaint was  filed. 

A  copy  of  this  answer  was  sent  to  complain- 
ant, and  he  has  not  since  been  heard  from  by 
the  Commission.  Notice  that  the  case  would 
be  heard  this  day  was  sent  to  him,  but  he  has 
not  appeared.  The  defendant  appeared  by 
counsel.  Under  the  circumstances  we  must 
assume  that  compldnant  is  satisfied  with  the 
answer,  and  the  case  is  dismissed. 


W  .B.  FARRAR  &  CO.,  of  Dalton,  Ga., 

V. 

BAST  TENNESSEE,  VIRGINIA  &  GEOR- 
GIA R.  CO.,  and  Norfolk  &  Western  R. 
R.  Co. 

(No.  84.) 

ABSTRACT  of  complaint  filed  October  12, 
1887,  asking  for  the  restoration  of  former 
rate  for  lumber. 

Complainants  are,  and  for  twenty  years  past 
have  been,  engaged  in  the  lumber  and  build- 
ing business  and  are  obliged  to  use  defendants 
railroads. 

Complain  that  the  rate  on  lumber  is  unjust 
and  excessive,  and  ask  that  the  old  rate  be  re- 
established. 

The  old  rate  asked  for  is,  from  Dalton, 
Georgia, to  Roanoke  and  Lynchburg,  Virginia, 
eighteen  cents  per  100  pounds  (present  rate 
twenty-two  cents),  over  road  of  both  defend- 
ants; from  Dalton,  Georgia,  to  Bristol,  over 
first  named  defendant's  road,  old  rate  eight 
cents,  now  eleven  cents. 

Also  to  Johnson  City,  this  side  of  Bristol, 
Tennessee,  and  to  Bristol  the  rates  are  exces- 
sive. 

Former  rate  to  Knoxville  six  cents  per  100 
pounds,  now  seven  cents. 

Rates  are  quoted  to  them  "subject  to  change 
without  notice." 


James  PYLE  &  Sons 

V. 

EAST  TENNESSEE,  VIRGINIA  &  GEOR- 

GIA  R.  CO. 

(No.  86.) 

ABSTRACT  of  complaint  filed  October  14, 
1887  (as  a  substitute  for  complaint  in  No. 
28,  ante,  486),  charging  discrimination  against 
and  improper  classification  of  "Pearline." 

Complaint  of  discrimination  and  violation 
of  section  8. 
Defendant  is  selected  (to  make  a  test  case) 


out  of  railroads  that  adhere  to  classification  of 
Southern  Railway  &  Steamship  Assodation. 
The  article  dealt  in  is  a  soap  powder  known  as 
'Tearline"  and  is  classified  under  "Powders 
and  Washing  Compounds,"  "to  all  points  or 
cities  to  which  the  classification  of  freight  as 
made  by  the  Southern  Railway  &  Steamship 
Association  is  held  to  apply, '^  and  as  "soap 
powder"  in  their  classification  to  other  points 
reached  bythem. 

R  g.,  toKnoxville,  Tenn.,  Atlanta,  Ga.,  Chat- 
tanooga, Tenn.,  etc.,  etc.,  under  first  head. 

To  trans- Mississippi  points  such  as  Shreve- 
port,  La.,  Dallas,  Texas,  Little  Rock  and  Fort 
Smith,  Ark.,  under  second  head. 

The  rate,  when  classified  under  first  head,  is 
over  100  per  cent  (that  is  to  say  121  8-10 joer 
cent)  more  than  the  freight  on  soap.  The 
rate  to  first  named  points  on  Pearline  being 
seventy-three  cents  per  100  pounds  as  against 
thirty-three  cents  on  common  soap. 

Complainants'  article  should  be  classified  as 
"soap"  for  following  reasons:  it  differs  only 
in  being  in  powder^  form;  similar  in  bulk; 
packed  in  similar  boxes;  no  more  liable  to  in- 
jury; no  more  expensive  to  handle;  used  for 
same  purposes ;  and  is  in  competition  with  soap, 
and  approximates  in  price. 

All  other  railroads  grant  same  rate  as  for 
soap;  and  the  defendants  do  for  points  not  sub- 
ject to  the  classification  of  the  Southern  Rail- 
way &  Steamship  Association. 

There  is  an  unjust  discrimination,  therefore, 
against  this  commodity,  "Pearline,"  "under 
the  guise  of  a  different  classification." 


Thomas  J.  REYNOLDS  of  Rochester,  N.  T. 

t>. 

WESTERN  NEW  YORK  &   PENNSYL- 
VANIA. R  R.  CO. 

(No.  86.) 

ABSTRACT  of  complaint  filed  October  17r 
1887,  alleging  the  imposition  of  unreason* 
able  and  discriminative  rates  for  the  transpor- 
tation of  ties. 

Defendant  corporation  (until  recently  known 
as  the  Buffalo,  New  York  &  Philadelphia  Bail- 
road  Company,  and  for  about  two  years  prior 
to  September  last  under  the  management  of  0. 
Clinton  Gardner,  Receiver)  is  engs^ed  in  trans- 
porting property  from  Einzua,  Sugar  Ron. 
Corydon,  Wolf  Run,  and  Quaker  Bridge,  in 
Pennsvlvania,  to  Salamanca,  Clean,  and  Koch- 
ester,  in  New  York. 

Complainant  owns  from  6,000  to  7,000  acres 
of  timber  land  in  Pennsylvania,  and  for  sev- 
eral years  has  manufactured  and  shipped  lum- 
ber and  ties  between  stations  above  mentioned. 

Prior  to  appointment  of  receiver  rates  on 
lumber  and  ties  per  car  (capacity  of  fifteen  to 
twenty  tons),  without  reference  to  weight,  were 
as  follows' 
From  Einzua,  Sugar  Run,  and  Corydon 

to  Salamanca, $9.00 

From  Wolf  Run  and  Quaker  Bridge  to 

Salamanca, $7.20 

These  rates  were  continued  under  receiver 
until  about  February,  1886,  when  the  rates  on 
"ties"  were  so  raised  that  all  traffic  in  tftea 
(except  for  sale  to  defendant)  ceaeed. 
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thftt  the  distance  from  San  Francisco  to  Lin- 
coln, by  the  route  of  this  respondent  and  its 
connecting  companies  is  2163  miles,  the  same 
behig  through  that  portion  of  the  country 
where  the  construction  and  operation  of  rail- 
roads is  attended  with  the  greater  cost  and  ex- 
pense. That  said  charge  so  made  is  in  strict 
accordance  with  the  pro^sions  of  the  Interstate 
Commerce  Act  as  between  San  Francisco  and 
all  points  similarly  situated,  west  of  the  Mis- 
souri River. 

Answer  of  Bttrlinoton  &  Missoubi  Riyeb 
H.  R  Co.  IN  Nebraska. 

(FUed  July  14.1887.) 

Admits  that  the  complainants  are  residents 
of  Lincoln,  Lancaster  County,  Nebraska,  and 
sre  in  the  general  merchandise  business  in 
said  city. 

Admits  that  respondents  are  railway  com- 

ganies  organized  under  the  laws  of  the  United 
tates  of  America  and  the  several  States  there- 
of, and  operate  and  maintain  lines  of  railway; 
but  denies  that  they  connect  with  each  other 
and  form  a  Uirough  line  of  railroad  connect- 
ing San  Francisco,  California,  and  Omaha  and 
Mocoln,  Nebraska;  but  alleges  that  the  re- 
spondents, together  with  the  Denver  and  Rio 
Grande  Western  Railway  Company,  maintain 
and  operate  lines  of  railway  which  connect 
with  each  other  and  form  a  through  line  be- 
tween the  cities  aforesaid. 

Denies  that  the  charge  made  by  respondents 
upon  the  shipment  described  in  the  complaint 
is  in  violation  of  the  third  and  fourth  sections 
of  the  Interstate  Commerce  Act. 

Admits  that  it  charges  more  for  the  trans- 
portation of  freight  of  the  class  and  character 
described  in  the  complaint  from  San  Francis- 
co to  Lincoln  than  from  San  Francisco  to 
Omaha,  but  denies  that  the  charge  for  such 
freight  from  San  Francisco  to  Omaha  is  the 
sum  of  $1.75  per  100  pounds,  but  alleges  the 
fact  to  be  that  the  charge  is  the  sum  of  $3.80 
per  100  pounds.  Admits  that  their  charge  for 
the  transportation  of  such  freight  from  San 
Francisco  to  Lincoln  is  $3.50  per  100  pounds, 
and  also  admits  that  the  haul  from  San  Fran- 
ciaco  to  Lincoln  is  included  in  the  haul  from 
San  Francisco  to  Omaha,  and  that  Omaha  is 
fifty-five  miles  further  distant  from  San  Fitm- 
dsco  than  is  Lincoln  via  said  lines  of  railway. 

Denies  that  the  transportation  between  San 
Francisco  and  Lincoln  and  between  San  Fran- 
cisco and  Omaha  is  under  similar  circum- 
stances or  conditions,  and  alleges  that  the 
transportation  aforesaid  between  the  cities  as 
aforesaid  is  under  entirely  dissimilar  circum- 
stances and  conditions. 

Denies  that  respondent  railway  companies 
discriminate  against  Lincoln  and  in  favor 
of  Omaha. 

Denies  that  the  rate  of  $3.50  per  100  pounds 
from  San  Francisco  to  Lincoln  by  the  lines  of 
railway  aforesaid  is  unreasonable,  extortion- 
ate and  excessive,  and  alleges  the  fact  to  be 
that  said  rate  is  just  and  reasonable. 

Alleges  that  in  respect  of  the  through  trans- 
portation over  the  lines  of  railway  aforesaid 
between  San  Francisco  and  Omaha,  respond- 
ent and  they  are  subject  to  competition  with 
Uie  Canadian  Pacific  Railway  Company,  the 
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Pacific  Mail  Steamship  Company,  and  clip- 
per ships,  tramp  steamers  and  other  vessels 
running  between  the  Pacific  and  Atlantic 
ports,  some  and  all  of  which  are  beyond  the 
control  of  the  Interstate  Commerce  Commis- 
sion. That  especially  the  Canadian  Pacific 
Railway  Company  and  connecting  lines  have 
established  as  a  tariff  rate  for  the  transporta- 
tion of  freight  of  the  class  and  character  of 
that  described  in  the  complaint  between 
San  Francisco  and  Omaha  the  sum  of  $2.80 
per  100  pounds,  thereby  either  depriving 
these  respondents  of  the  business  aforesaid  or 
of  forcing  them  to  meet  said  rate. 

Shows  that  the  established  rate  for  the  trans- 
portation of  freight  over  the  lines  of  the  res- 
pondents herein  of  the  class  and  character  of 
that  described  in  the  complaint,  between  San 
Francisco  and  Denver,  Colorado,  and  Omaha 
and  other  Missouri  River  points,  and  all  inter- 
mediate points  between  Denver  and  Omaha 
and  the  Missouri  River  points  aforesaid,  was 
$3.50  per  100  pounds,  which  rate  is  yet  main- 
tained by  this  respondent  except  as  to  the  Mis- 
souri River  points  upon  the  lines  of  its  road 
which  are  the  subject  of  competition  with  the 
Canadian  Pacific  Railway  Company  and  con- 
necting lines  and  water  transportation.  That 
so  far  as  the  rate  to  Lincoln  is  concerned,  it  is 
the  same  as  the  rate  established  to  all  other 
points  upon  the  lines  of  respondent's  railroad 
company  within  its  territory,  witil  the  excep- 
tions aforesaid. 

Shows  that  at  the  times  mentioned  in  the 
complaint,  the  through  line  formed  by  the 
railways  of  the  respondents  as  to  all  freights 
of  the  class  and  character  described  in  the 
complaint  transported  by  them  l)etween  San 
Francisco  and  Omaha  and  all  other  Missouri 
River  points  within  their  territory,  were  sub- 
ject to  competition  with  the  through  line 
formed  by  the  Southern  Pacific  Railway  Com- 
pany and  the  Union  Pacific  Railway  Com- 
pany. That  sometime  prior  to  the  23a  day  of 
April,  1887.  upon  a  showing  made  by  the 
Union  Pacific  Railway  Company  to  the  Inter- 
state Commerce  Commission,  an  order  was 
CTanted  by  the  Commission,  temporarily  re- 
leasing the  Union  Pacific  Railway  Company 
from  the  operation  of  section  4  of  the  Inter- 
state Commerce  Act  for  a  period  not  greater 
then  seventy-five  days  from  the  date  last  afore- 
said, so  as  among  other  things  to  enable  it  to 
compete  with  the  Canadian  Pacific  Railway 
Company  and  connecting  lines,  and  other 
competing  agencies,  not  subject  to  the  Inter- 
state Commerce  Act,  for  the  transportation  of 
freight  between  the  said  City  of  ^n  Francis- 
co and  other  points  on  the  Pacific  Coast,  and 
said  City  of  Omaha  and  other  Missouri  River 
points  in  its  territory.  That  immediately 
thereupon  the  Union  Pacific  Railway  Com- 
pany reduced  its  established  rates  for  trans- 
portation between  San  Francisco  and  Omaha 
and  other  Missouri  River  points  in  its  territory 
to  the  rate  established  by  the  Canadian  Pacific 
Railway  Company  and  other  competing  agen- 
cies not  subject  to  the  Interstate  Commerce 
Act.  thereby  forcing  respondent  either  to  sac- 
rifice its  business  between  San  Francisco  and 
Omaha  and  other  Missouri  River  points  in  its 
territory,  or  to  reduce  its  rates  between  the 
points  aforesaid  to  those  established  by  the 
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was  heard  July  19,  1887.    (See 

for  complain- 


The  case 
ante,  816.) 

Messrs.  0*H»ra  A(  Bryan* 
ants. 

Messrs.  Hallam  St  Myers*  for  Kentucky 
Central  R  R.  Co. 

Mr,  H.  W.  Bruce*  for  LouisTille  &  Nash* 
viUe  R  R  Co. 

Mr,  J.  F.  Brooks,  for  Pittsburg,  Chichi- 
nati  dc  St.  Louis  R.  Co. 

Repobt  Ain>  Opinion  of  the  Commission. 

Morrison*  Commissioner: 

In  this  case  it  is  alleged  that  the  Railroad 
Companies,  against  which  complaint  is  made, 
have  denied,  and  continue  to  deny  and  refuse 
to  Keith  &  Wilson,  complainants,  reasonable 
and  proper  facilities  for  receiving  and  for- 
warding live  stock  OTer  said  Companies'  sct- 
eral  lines  of  road,  separately,  and  in  their  con- 
nections with  each  other,  and  that  said  Rail- 
road Companies  subject  said  Keith  &  Wilson 
to  the  payment  of  terminal  and  discriminating 
charges  not  imposed  on  other  shippers  of  a 
like  kind  of  property. 

The  facts  appearing  from  the  agreement  of 
parties  and  tesUmony  heard  are  found  to  be: 

1.  The  complainants  are  partners  buying, 
selline  and  shipping  live  stock,  and  are  the 
propnetors  of  stock  yards  at  Coyinffton,  Ken- 
tucKy,  convenient  for  receiving  ana  shipping 
live  stock  from  and  upon  the  Kentucky  Cen- 
tral Railroad,  the  free  use  of  which  vards  the 
complainants  have  offered  to  the  defendant 
railroad  companies  and  at  which  live  stock  is 
housed,  fed  and  cared  for  at  lower  rates  than 
is  done  by  the  Covington  Stock  Yards  Com- 
pany, whose  yards  and  the  yards  of  Keith  & 
Wibon  are  near  each  other  on  the  same  live 
stock  switch. 

2.  The  defendants  are  common  carriers  of 
passengers  and  freight,  including  live  stock,  to 
and  from  Covington,  Kentucky,  and,  through 
their  connections  with  each  other,  from  Cov- 
ington, Kentucky,  to  Cincinnati,  Ohio,  and 
thence  to  Pittsburgh,  Pennsylvania,  for  east- 
em  markets.  The  Covington  Stock  Yards, 
the  depot  for  live  stock  on  the  line  of  the 
Kentucky  Central  Road  used  by  all  the  de- 
fendants, are  reached  by  the  cars  of  the  other 
defendant  railroad  companies  over  a  switch  or 
branch  extending  from  the  Kentucky  Central 
to  the  Louisville  &  Nashville  Road  at  Milldale, 
or  South  Covington,  over  which  the  cars  from 
the  Louisville  &  Nashville  and  the  Pittsburg, 
Cincinnati  &  St.  Louis  Roads  pass  to  the  Cov- 
ington Stock  Yards;  the  cars  of  the  Pittsburg, 
Cmcinnati  &  Sc  Louis  Railway  pass  to  and 
from  its  southern  terminus  at  Cincinnati,  over 
the  Louisville  &  Nashville  track  to  Milldale. 

8.  The  defendant,  the  Pittsburg,  Cincinnati 
&  St  Louis  Railway  Company,  with  other 
railroad  companies,  to  which  the  other  defend- 
ants are  successors,  had  stipulated  wiUi  the 
Covington  Stock  Yards  Company  to  make  its. 
yards  with  chutes  leading  thereto,  on  the  line 
of  the  Kentucky  Central  Railroad,  their  exclu- 
sive depot  for  live  stock  at  Covington,  Ken- 
tuc^.  for  the  term  of  fifteen  years  from  No- 
vember 19, 1881;  the  validity  and  construction 
of  which  stipulation  had  been  litigated  in  the 
United  States  Circuit  Court  for  Kentucky, 


and  Is  now  pending  on  appeal  in  the  United 
States  Supreme  Court;  and  before  such  liti^ 
tion  the  stipulation  was  observed  by  aU  the 
parties. 

4.  W.  A.  Peters  was  and  is  the  superintend- 
ent of  said  Covington  Stock  Yards  Company 
and  agent  at  the  Covington  Stock  Yards  and 
station  for,  and  re^rts  separately  to,  each  of 
said  defendant  rulroad  companies;  and  the 
charges  alleged  as  discriminaUons  were  made 
by  him  for  Uie  benefit  of  the  Covington  Stock 
Yards  Company,  and  went  to  its  treasury. 

6.  Said  Peters,  as  manager  of  the  Covington 
Stock  Yards  Company,  has  been  instructed  by 
it  to  collect  ''lottaffe"  on  all  stock  passing 
through  said  yards  for  market,  shipped  to  ana 
from  Covington,  but  none  for  stock  not  in- 
tended for  market,  and  none  for  stock  trans- 
mitted immediately  through  Covington  and 
not  kept  or  housed  at  complainants'  yards. 

6.  No  charge  was  made  to  anyone  for  pass- 
ing stock  through  said  Covington  Stock  Yards 
before  May  8, 1886,  about  which  time  com- 
plainants established  their  yards  in  opposition 
to  the  Covington  Stock  Yards,  and  at  which 
time  said  Peters  issued  notice  in  writing  to 
complainants,  that  "on  and  after  that  oate 
they  would  be  required  to  pay  yardage  on  all 
stock  unloaded  at  the  Covington  Stock  Yards 
and  taken  to  their  (complainants*)  yards;*'  and 
since  then  such  charges  have  been  uniformly 
imposed  on  complainants,  and,  in  two  instanc- 
es, the  only  occuring  occasions  of  their  im- 
position, on  others. 

7.  The  Kentucky  Central  Railroad  Com- 
pany has  always  been  willing  to  receive  and 
ship  stock  for  Keith  &  Wilson,  at  the  general 
freight  depot  at  Covington,  free  of  terminsl 
charges,  which  could  only  be  done  with  such 
inconvenience  to  both,  that  the  freight  depot 
has  been  used  for  receiving  live  stock  only  in 
exceptional  cases. 

Since  said  stipulation  wbb  litigated  in  tiia 
United  States  Circuit  Court  for  Kentucky, 
stock  billed  in  the  name  of  the  Kentucky 
Central  Road  is  delivered  to  and  received  from 
Keiih  &  Wilson,  at  their  own  platform  and 
yards,  but  not  by  or  through  the  agent  Peters. 
Stock  billed  in  the  name  of  the  other  defend- 
ant railroad  companies  is  delivered  and  rs* 
ceived  only  at  the  Covlneton  Stock  Yards. 

The  Kentucky  Central  Railroad  Company 
protests  it  has  the  legal  right  to  resume  deliv- 
ery of  all  live  stock  at  the  Covington  Stock 
Yards  luriving  at  Covington,  and  that  it  may 
do  so  at  any  time,  unless  the  judgment  of  tlw 
Commission  shall  be  adverse  to  ue  existenoe 
of  such  right. 

All  live  stock  transported  by  the  Louisville 
<&  Nashville  Railroad  Company  to  Covinffton, 
however  consigned,  is  contracted  to  be  deliv- 
ered at  the  Co^ngton  Stock  Yards. 

Since  April  5, 1880,  the  Pittsburg,  Cincin- 
nati &  St.  Louis  Railway  Company,  defend- 
ant, refuses  to  receive  stock  &om  complainants 
for  transportation  over  its  road  except  throu^ 
the  Covington  Stock  Yards. 

8.  The  questions  litigated  in  the  United 
States  Circuit  Court,and  now  pendingon  appeil 
in  the  United  States  Supreme  Court,  involved 
the  right  of  the  Covington  Stock  Yards  Com- 
pany to  charge  Keith  &  Wilson,  or  their  ous* 
tomers,  at  all  for  merely  transmitting  live 


1887. 


Keith  t.  Eektuckt  Centbal  R  R.  Co. 


stock  to  and  from  the  public  hlehway; 
whether  the  contract  was  valid  to  give  the 
Covington  Stock  Yards  Company  the  exclu- 
sive light  to  keep  live  stock  chutes  and  yards 
on  riffht  of  way  of  the  irallroad,  and  whether 
the  Railroad  Company  could  establish  any 
other  live  stock  depot  at  Covington.  But  the 
said  Railroad  Company  had  not  proposed  to 
establish  any  other  at  Covington. 

The  defendants  answering  separatelv,  each 
for  itself,  denies  that  it  has,  by  Itself  or  urough 
its  connections,  refused  to  complainants  any 
reasonable  or  proper  facilities,  or  subjected 
them  to  any  terminal,  discriminating  or  un- 
reasonable charges,  as  alleged  by  them. 

In  justification  of  this  denial  it  Is  ur^ed: 
that  the  defendants  performed  their  whole  duty 
to  the  public  as  carriers  of  live  stock,  by  re- 
ceiving and  delivering  the  same,  as  they  were 
accustomed  to  do  and  had  done,  on  the  plat- 
form at  the  chutes  of  the  Covington  Stock 
Yards;  that  the  discriminating  and  terminal 
charges  complained  of  were  imposed  by  the 
Covington  Stock  Yards  Company  for  its  own 
use;  that,  while  It  was  more  convenient  for 
defendants,  the  public  was  reasonably  well  and 
better  served  than  It  otherwise  could  or  would 
be  but  for  the  arrangement  by  which  defend- 
ants made  the  Covington  Stock  Yards  their 
exclusive  depot  for  receiving  and  delivering 
livestock. 

In  this  view,  so  ably  and  plausibly  presented 
as  it  has  been,  we  are  unable  to  concur.  The 
Covington  Stock  Yards,  less  complete  than 
thev  are  at  present,  were  established  under 
diixerent  ownership,  and  were  in  operation 
many  years  provious  to  the  stipulation  or  ar- 
rangement for  their  use  by  defendants,  or  any 
of  uiem.  This  arrangement  was,  no  doubt, 
made  with  the  well  meant  purpose  at  the  time 
of  securing  better  terminal  and  improved  stock 
yard  facilities.  It  may«  at  the  time,  have  stimu- 
lated the  improvement  and  betterment  of  the 
jtad^  and  in  that  way  was  beneficial,  in  some 
measure,  to  the  general  public.  But  that  such 
considerations  justify  the  defendants,  or  any 
of  them,  in  making  the  yards  of  the  Covington 
Company  their  exclusive  live  stock  depot,  thus 
enabling  the  Covington  Company  to  exact  pay- 
ment of  those  who  are  not  its  customers,  for 
the  privilege  of  passing  stock  to  and  from  the 
cars  of  defendants,  we  do  not  believe.  The 
Justification  of  sudi  exaction  is  contradicted 
by  the  fact  that,  near  to  and  on  the  same  live 
stock  switch  with  the  Covington  Stock  Yards, 
are  the  yards  of  Jie  complainants  where  the 
public  may  be  suitably  well  served  at  consid- 
erably lower  rates  than  the  rates  of  the  Coving- 
ton Company.  The  complainants,  as  proprie- 
tors of  stock  yards  and  in  their  desire  and  ef- 
fort to  serve  the  public  in  that  capacity,  have 
the  right  to  be  the  rivals  of  the  Covington 
Stock  Yards  Company,  and  such  of  the  public 
as  desire  to  patronize  the  complainants,  have 
both  the  right  to  do  so,  and  to  have  their  stock 
shipped  on  equal  terms  and  for  like  charges 
as  thoee  who  patronize  the  Covington  Yaras. 

Am  common  carriers  of  live  stock  it  is  the  le- 
gal duty  of  the  defendants  to  provide  reason- 
able and  proper  facilities  for  receiving  on 
board,  and  for  discharging  from  their  cars,  all 
Uve  stock  offered  for  shipment  or  brought  over 
their  respective  roads  and  their  connections  to 
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or  from  the  City  of  Covington,  Kentucky, ; 
of  charges  other  than  the  usual  transportal 
charges.  It  is  not  believed  that  this  leeal  d 
and  obligation  of  defendants  is  fully 
charged  by  receiving  on,  and  dischar^ 
from,  their  cars  live  stock  at  a  depot,  acces 
which  must  be  purchased.  And  the  compl 
ants  are  entitlea  to  ship  and  receive  live  st 
over  defendants'  roads  and  on  defendants'  c 
to  and  from  Covington,  free  from  any  ot 
than  the  customary  transportation  charges 

The  general  freight  depot,  used  as  a 
stock  depot  in  exceptional  cases,  is  admi 
to  be  unsuited  for  such  use;  the  exaction 
demands  for  passing  through  their  yards  m 
by  the  Covington  Company  of  the  oompl 
ants  and  those  who  patronize  complains 
yards,  prevent  complainants  and  their  oust 
ers  from  shipping  or  receiving  live  stocl 
equally  favorable  terms  with  the  customer 
the  Covinffton  Company.  Until  the  def< 
ants  provide  some  other  suitable  and  con^ 
lent  place  at  Covington,  where  the  compl 
ants  may  ship  and  receive  live  stock  free  fi 
other  than  the  customary  transporta 
charges,  the  defendants  should  be  and  wil 
required  to  receive  from  and  deliver  such 
stock  to  complainants  at  their  own  yards. 

This  conclusion  of  the  Commission  is  in 
cordance  with  the  judgment  and  order  of 
Circuit  Court  of  the  United  States  tcr  the : 
trict  of  Kentucky,  in  the  case  of  €Feorg€ 
Bliss  and  Isaac  F.  Gates,  complainants,  aga 
the  Kentucky  Central  Railroad  Comp 
whfch  involved  the  question  of  the  rlghi 
the  Covington  Stock  Yards  Company  to  chi 
Keith  &  Wilson,  complainants,  for  paa 
stock  through  the  Covington  Stock  Yards 
which  right  Is  Involved  in  that  case  now  p< 
Ing  on  appeal  in  the  United  States  Supr 
Court. 

It  is  submitted  by  the  defendant.  The  i 
tucky  Central  Railroad  Company,  in  viev 
the  pendency  In  the  Supreme  Court  of 
United  States  of  the  suit  on  appeal,  invob 
the  validity  of  the  contract  ana  the  right 
the  Covington  Stock  Yards  Company  to  chi 
Keith  &  Wilson  for  passine  through  theyi 
of  said  Company  ana  the  chutes  leading  tb 
from  to  the  platform  and  cars  of  the  def< 
ants,  that  no  further  action  be  taken,  in 
matter  under  consideration,  until  the  dete 
nation  of  said  suit  We  do  not  concur  in 
view. 

If  the  stipulation  or  contract  between 
defendants,  or  any  of  them,  and  the  Covlni 
Stock  Yards  Company,  should  be  held  vali 
as  to  give  the  Covingjton  Stock  Yards  Com( 
a  right  of  action  against  the  Railroad  Comp 
for  the  breach  thereof,  or  If  it  should  be 
judged  that  the  Covington  Stock  Yards  C 
pany  could,  by  reason  of  rights  acquirec 
said  contract,  exact  payment  of  complain 
for  passing  their  stock  through  the  yard 
the  Covin^n  Company,  this  would  not  n< 
sarily  determine  the  question  which  is  in 
troversy  here,  namely:  the  right  of  the 
fendants  to  subject  the  complainants  to  i 
lottage  charges  by  making  the  Covini 
Stock  Yards  tne  exclusive  depot  for  delivc 
or  receiving  live  stock  shipped  to  or  \ 
Covington.  On  the  other  hand,  should  i 
held  in  the  pending  suit  that,  under  said 
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ulation,  the  Stock  Tarda  Company  had  no 
right  to  demand  payment  of  complainants  for 
80  passing  stock  through  their  yards,  the  or- 
der, in  this  case,  which  would  he  to  the  same 
effect,  would  be  no  longer  important.  It  is 
not,  therefore,  perceived  how  a  determination 
by  us  of  the  question  in  controversy  here  be- 
tween complainants  and  defendants  can  lead 
to  embarrassment,  or  injuriously  affect  any 
rights,  which,  in  the  federal  courts,  may 
eventually  be  found  to  exist. 

Yet,  that  no  possible  injury  may  result  to 
the  parties,  and  that  the  orders  of  the  Commis- 
sion may  conform  to  the  final  determination 
in  said  suit,  leave  should  and  will  be  given  to 
either  of  the  parties  to  this  proceeding,  to  ap- 
ply for  a  modification  of  this  order  at  any 
time  after  such  final  determination. 


ALLEGHENY   RIVER  COAL   PRODUC- 
ERS   ASSOCIATION 

V. 

ALLEGHENY  VALLEY  R   R   00. 

(No.  89.) 

ABSTRACT  of  complaint  filed  October  21, 
1887,  alleging  the  imposition  of  unreason- 
able and  discriminative  rates  for  the  transpor- 
tation of  coal. 

(The  complaint  is  signed  by  eight  Coal  Com- 
panies com|posing  the  Association.) 

The  complaint  alleges  that  while  the  defend- 
ant company,  by  a  series  of  circulars,  notices, 
and  tariffs,  of  various  dates  (copies  of  which 
are  given),  gave  notice  of  terminating  all  special 
rates,  after  April  1,  and  fixed  rates  on  coal  at 
sreat  advances  over  former  rates,  it  (the  de- 
fendant) has  nevertheless  allowed  the  owners 
of  coal  mined  at  Phillipstown  and  Brady's 
Bend  (two  of  the  points  named  in  their  tariffs), 
a  rate  to  Buffalo  of  eighty-five  cents  per  ton — 
being  much  less  than  the  published  rates — and 
affording  unjust  advantage  to  such  owners. 
At  eighty-five  cents  complainants  could  have 
done  a  lar^  business,  as  the  favored  owners 
have,  while  the  rate  of  $1.10,  charged  com- 
plainants, is  almost  prohibitory. 


BOSTON  CHAMBER  OP   COMMERCE 

LAKE  SHORE  &  MICHIGAN  SOUTHERN 

R.  CO.  et  cU. 

A  PROTEST  was  received  October  24, 1887, 
from  Jerome  Jones  and  others,  a  commit- 
tee representing  the  following  named  business 
organizations  of  Boston,  viz.:  The  Boston 
Druggists  Association;  The  Boston  Fish  Bu- 
reau; The  Boston  Fruit  &  Produce  Ex- 
change; The  Boston  Grocers*  Association;  The 
Boston  Merchants'  Association;  The  Boston 
Paper  Trade  Association ;  The  Boston  Traf- 
fie  Association;  Dry  Sailers  Club;  The  Earth- 
enware &  Glassware  Association  of  Bos- 
ton; The  Lumber  Dealers  Association;  The 
New  England  Furniture  Exchanf^e;  The  Bos- 
ton Shoe  &  Leather  Association;  The  Oil  Trade 
Association;  The  Paint  &  Oil  Club  of  New 
England. 

The  protest  refers  to  the  pending  complaints 
of  the  Boston  Chamber  of  Commerce  {ante. 


891),  "wherein  it  is  claimed  that  the  practice 
of  allowing  an  export  rebate  upon  flour,  grain, 
provisions  and  produce  which  have  originally 
been  billed  and  transported  from  points  west 
of  Buffalo  over  the  Lake  Shore  &  Michigan 
Southern,  New  York  Central,  and  Boston  &  Al- 
bany Railroads  and  charged  regular  Boston 
rates,  but  after  arrival  in  Boston,  by  subse- 
quent act  and  determination  of  the  consignees 
or  owners,  been  reshipped  to  Liverpool  or 
other  foreign  ports,  or  to  the  State  of  Maine, 
east  of  Portland,  is  an  unjust  discrimination  in 
favor  of  the  exporters  and  against  the  local 
consumers  and  dealers;"  and  protests  against 
interfering  with  this  custom,  on  the  ground 
that  "the  principal  of  equalizing  the  rates  so 
that  shippers  from  the  West  may  have  the 
choice  of  the  Boston  route"  has  long  been  in 
practice  and  has  been  satisfactory. 

The  protestants  further  state  that  they  "aoe 
in  favor  of  the  effort  to  secure  a  revision  of  the 
excessive  difference  in  local  rates  to  Boston 
from  Buffalo  and  points  West  over  those  to 
New  York,  which  is  more  than  the  difference 
in  distance  justifies." 


George  RICE  of  Marietta,  Ohio, 

CINCINNATI,  NEW  ORLEANS  &  TEXAS 
PACIFIC  R.  CO.,  Alabama  Great  Southern 
R.  Co.,  and  New  Orleans  &  Northeastern 
R.  Co. 

(No.  90.) 

ABSTRACT  of  complaint  filed  October  84, 
1887,  alleging  unreasonable  and  discrimi- 
native rates  for  the  transportation  of  oil.  (See 
anU,  854.  876.  448,  478,  ei  seq.) 

Complaint  alleges  that  defendants'  lines  con- 
stitute a  continuous  line  from  Cincinnati  to 
New  Orleans  "under  a  common  management," 
etc. 

1.  That  the  rates  for  oil  in  barrels  (car  load 
lots)  are  unreasonable  in  themselves,  being 
$1.56  per  barrel  from  Cincinnati  to  New  Or- 
leans 

2.  That  the  defendants,  at  the  "dicUtion"  of 
the  Standard  Oil  Company,  of  Kentucky,  have 
discriminated  in  favor  of  that  company  since 
April  5,  1887,  by  charging  it  only  eighty  cents 
per  barrel  for  the  same  service. 

Each  of  the  present  complaints  (Nos.  90.01  and 
93),  sets  forth  the  same  facts  as  to  complainant's 
business,  and  the  intent  to  prejudice  him,  which 
are  combined  in  the  other  cases,  by  the  same 
complaint~Nos.51-60  (ante,  876, 448, 478-482). 

They  apply  to  the  Queen  &  C^rescent  Route 
and  its  connection,  the  East  Tennessee,  Vir- 
ginia &  Georgia  R.  Co.,  and  in  stating  the  dis- 
crimination, do  not  expressly  allege  that  it 
arises  from  the  difference  between  shipments 
in  barrels  and  in  tank  cars,  as  was  stated  in  the 
former  cases. 


George  RICE 

CINCINNATI,  NEW  ORLEANS  &  TEXAS 
PACIFIC  R.  CO.,  Alabama  Great  Southern 
R.  Co.,  and  Vicksburg  &  Meridian  R  R  Co. 

(No.  91). 

ABSTRACT  of  complamt  filed  October  24. 
1887. 


RicB  ▼.  CmooniATi,  Bic.  R  Co.— A  Iowa  Babb  Sterl  Wibb  Go. 
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Same  facts  set  forth  as  in  preoedinff ,  except 
that  the  figures  are  for  transportation  from 
•Cincinnati  to  Yicksbnrg,  Missiasippi,  charged 
Rice  $1.50  per  barrel;  Standard  Oil  Co.  of 
Kentadsy,  seTen^-flTC  cents. 


George  RICB 

«. 

CINCINNATI.  NEW  ORLEANS  &  TEXAS 
PACIFIC  R  CO.  and  East  Tennessee,  Vir- 
ginia &  Georgia  R  Co. 

(No.  98.) 

ABSTRACT  of  complaint  filed  October  d4, 
1887. 

Same  as  preceding,  except  Uiat  the  points  are 
Cincinnati  and  Enoxville.  Tenn. 

To  Standard  Oil  Co.  of  Kentucky,  01  cenU 
To  complainant     -       •       -    1  88    " . 


n 


Be  IOWA  BARB  STEEL  WIRE  CO. 

1.  Whether  a  medal  prlTllec^  gpnuited 
by  railroaa  eompanies  to  nuuiafacst- 
vrers  in  a  single  line  of  trade*  but 
not  to  mannfketnrers  in  g^eneral*  is 

oonsisteDt  with  the  rule  of  equity  and 
justice  which  the  Interstate  Law  under- 
takes to  establish,  is  a  question  upon 
which  an  opinion  ought  to  be  expressed 
only  after  the  most  careful  considera- 
tion; and  the  Commission  ought  clearly 
to  see  that  duty  requires  an  answer,  be- 
fore it  proceeds  to  give  one  on  e^  parte 
application. 

13. The  Commission  will  not  express  an 
opinion  where  neither  by  complaint 
nor  by  application  for  relief  is  a  case 
stated  wmch  will  come  within  its  juris- 
diction. 

"Z,  The  Commission  has  not  been  given  a 
general  dispensing  power  to  relieve 
hardships  under  the  Law,  but  its  power 
in  that  regard  la  strietly  limitea. 

PETITION  forthecontinuanceof  an  "equal- 
ized" rate. 

CoolejTf  Ohaifman: 

A  petition  is  presented  by  this  Company 
which  sets  fnrth  that  its  business  is  located  at 
Marshalltown,  Iowa,  on  several  lines  of  rail- 
way; that  the  raw  material  for  its  manufact- 
ure comes  from  points  east  of  Chicago  and, 
after  the  same  is  manufactured,  it  is  shipped 
south wtest,  west  and  northwest;  that  before  the 
first  day  of  the  present  month  petitioner  had 
an  "eoualized  rate"  of  freight,  which  is  ex- 
plained to  mean  that  the  flx^  rate  of  freight 
paid  by  petitioner  from  Chicago  to  Marshall- 
town,  added  to  the  rate  paid  from  Marsha- 
town  to  the  place  of  consignment  of  its  manu- 
factured goods,  equaled  the  rate  from  Chicago 
to  such  place  of  consignment.  For  examp^: 
If  the  rate  of  freight  from  Chicago  to  the  Mis- 
souri River  was  twenty-five  cents,  and  petition- 
er had  paid  fifteen  cents  from  Chicago  to  Mar- 
shalltown,  its  rate  from  Marshall  town  to  the 
Miwouri  River  would  be  ten  cents.  This  is 
averred  to  be  a  just  and  equitable  arrangement, 
which  has  enabled  the  petitioner  to  buud  up  a 
very  considerable  and  reasonably  profitable 
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business,  to  give  employment  to  a  larg 
her  of  mechanics  and  laborers,  and  to  l 
gree  to  furnish  a  home  market  for  f 
products.  It  has  proven  satisfactory 
Uoner  and  to  tlie  railroad  companies,  an 
fidal  to  the  dty  and  surrounding  count 
is  also  averred  that  wliile  just  to  the  pet 
it  has  not  been  a  discrimination  agaii 
other  person  or  localitv.  And  the  pe 
prays  on  belialf  of  iiBelf  and  other  like 
racturers,  that  the  Commission  shall  s 
the  equ^ized  rate,  or  at  least  suspl 
operation  of  the  new  Law  as  applied  U 
dustry  mentioned,  and  Uiat  railroad  coi 
be  authorized  to  refund  to  the  manufs 
any  excess  they  may  have  charged  or  C4 
from  them  before  the  Commission's  cc 
tion  or  suspension  has  been  made  publ 

From  this  statement  of  the  peiition 
parent  that  what  is  prayed  for  is  an  exi 
alprivilege— a  privilege  not  granted  tc 
facturers  in  general,  and  which  musi 
very  great  value  to  the  line  of  trade  ^ 
thus  ravored.  No  doubt  what  is  said 
peUUon  is  true,  that  the  described  indui 
prospered  in  consequence,  and  that  t 
where  it  is  located  has  received  some  g 
the  benefit.  But  whether  a  special  p 
of  the  sort  granted  to  manufacturei 
single  line,  but  not  generallv,  is  consistc 
the  rule  of  equity  and  justice  which  th 
state  Commerce  Law  undertakes  to  es 
is  a  question  upon  which  an  opinion  o 
be  expressed  only  after  the  most  carei 
sideration.  The  consequences  of  an 
favorable  to  the  petitioner  might  to  s« 
tent  injuriously  affect  other  interests,  a 
rise  to  complaints  of  discriminations;  i 
Commission  ought  clearly  to  see  that  c 
quires  an  answer  before  it  proceeds  to  | 
on  ex  parte  application. 

The  first  question,  then,  to  challenge 
tention  of  the  Commission,  is  whether 
tition  gives  jurisdiction  for  any  authc 
exprcMion  of  opinion  upon  the  facts 
If  it  makes  any  complaint  which  come 
the  cognizance  of  the  Commission,  or  i 
for  any  relief  which  it  is  in  the  powe 
Commission  to  grant,  it  then  becoE 
duty  of  the  Commission  to  consider  tJ 
and  apply  its  judgment;  but  if  neither  I 
plaint  nor  by  application  for  relief  ii 
stated  which  will  come  within  its  juris 
any  expression  of  opinion  upon  the  fact 
be  binding  upon  no  one,  and  might  t 
garded  with  Impunity.  The  Commisi 
uniformly,  under  such  circumstances,  i 
to  express  opinions  when  private  ind 
or  corporations  have  called  for  them. 

The  petitioner  in  this  case  makes 
plaint  of  violation  of  law  by  the  raiiro 
panics;  the  complaint  is  that  a  privilei 
granted.  But  the  privilege  is  one  w 
lawful,  the  companies  might  withhold 
own  view  of  what  was  dictated  by  t 
terest  or  their  policy.  On  the  other 
the  privilege  is  one  which  the  railroi 
panics  cannot  grant  voluntarily  becaui 
coming  under  the  condemnation  of  tl 
neither  can  the  Commission  give  autt 
grant  it.  The  Commission  has  not  be< 
a  general  dispensing  power  to  relies 
ships  under  the  Law,  out  its  power  in 
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£ird  is  strictly  and  carefully  limited.  The 
aw  lays  down  a  general  rule  of  equality  of 
right  and  privilege,  and  the  OommisBion  has 
no  more  authority  to  make  exceptions  to  that 
rule  than  hare  any  other  persons,  except  in  the 

g articular  cases  the  Law  in  terms  provides  for 
1  section  4. 

The  case  set  out  in  this  petition  is  not  one 
of  the  exceptional  cases  for  which  the  Law 
provides.  The  Commission  is  therefore  pow- 
erless to  make  any  order  upon  it.  Urider  such 
drcumstflnces,  U  is  proper  and  in  aeeord  toith  its 
practice  to  wiMald  any  eaopression  of  opinion. 


Be  UNITED  STATES  COMMISSION  OP 
PISH  AND  PISHERIE8. 

1.  As  the  United  States  Commission  of 
Fish  and  Fisheries  is  one  of  the  agen- 
cies of  the  goyemment,  and  the  distii- 
bution  of  fish  and  e^^  by  that  Com- 
mission is  by  authority  of  the  govern- 
ment, the  transportation  of  fish  and 
eggB  so  distribnted  falls  within  the 
exception  of  section  88  of  the  Act. 

2.  The  Interstate  Commission  declines,  in 
the  absence  of  an  actual  case,  to  pass 
upon  the  question  of  the  propriety  of 
railroads  continuing  the  issuance  of  free 
passes  to  the  United  States  Fish 
Commission  and  the  National  Muse- 
um, to  enable  their  employees  to  carry 
on  their  ofQcial  duty  at  less  expense  to 
the  United  States. 

ON  April  19, 1837,  the  following  commuuica- 
tion  was  received  by  the  Commission: 

United  States  Commission  of  Fish  and  Fieher- 
ies.  Washington,  D.  C,  April  16. 1887. 
The  President  of   the  Interstate  Conmierce 

Commission. 

Sir:  For  many  years  past  the  United  States 
Fish  Commission  has  enloyed  certain  privi- 
leges given  to  it  by  the  railroads  of  the  United 
States,  with  scarcely  an  exception,  with  re- 
gard to  the  transportation  of  fish  and  eggs  from 
one  part  of  the  country  to  another  m  cars 
built  especially  for  the  purpose,  and  attached 
to  passenger  and  express  trains  The  usual 
rate  for  such  service  to  private  individuals, 
when  not  performed  as  a  matter  of  courtesy 
for  railroad  officials  of  other  roads,  is  from 
eighteen  to  twenty-five  fares,  which  at  an  av- 
erage rate  of  three  cents  per  mile  would  repre^ 
sent  from  fifty-four  to  seventy-five  cents  per 
mile.  The  highest  charge  made  by  any  of  the 
roads  to  the  Commission  is  twenty  cents  per 
mile  for  a  car  and  tve  mes8engers,regular  fares 
being  paid  for  any  number  of  persons  above 
five.  In  many  cases  the  cost  of  service  is  even 
less,  being  established  by  some  roads  at  ten 
cents  per  mile;  while  in  repeated  instances  no 
charge  whatever  is  made,  the  car  and  messen- 
gers being  carried  free.  It  is  estimated  that 
the  reduction  of  cost  to  the  United  States  by 
these  concessions  amounts  to  not  less  than 
$20,000  or  $80,000  per  annum.  The  appropria- 
tions made  by  Congress  would  be  entirely  in- 
adequate to  meet  the  cost  of  operations  of 


transportation  but  for  the  concessions  in  ques- 
tion; and  the  scope  of  the  work  of  the  Com- 
mission would  be  greatly  reduced  if  foil  pay- 
ment was  required. 

The  railroad  companies  are  all  interested  in 
the  work  of  the  Conmiission,  and  especially 
in  haying  proper  plants  of  fish  made  along 
their  lines,  thus  increasing  the  food  resources 
of  the  country  traversed,  and  inducing  a  con- 
siderable amount  of  travel  on  the  part  of  ang- 
lers and  others. 

I  find  in  section  22  of  the  Act  the  folfowing^ 
clause:  "That  nothing  in  this  Act  shall  apply 
to  the  carriage,  storage  or  handling  of  pro]> 
erty  free  or  at  reduced  rates  for  theUnit^ 
States,  state  or  municipal  governments,  or  for 
charitable  purposes,"  etc.;  and  I  now  beg  to 
inquire  whether  this  applies  to  the  service  in 
question,  and  whether  I  may  assure  such  rail- 
roads as  are  willing  to  continue  the  favor  that 
their  favorable  action  in  the  premises  would  be 
legal.  I  ask  for  an  answer  at  your  earlv  con- 
venience, as  the  work  of  distribution  of  shad 
to  the  West  should  begin  at  an  early  day. 

I  would  also  ask  to  be  informed  wheUier  the 
railroads  mav  continue  their  practice  of  issuing 
to  the  United  States  Fish  Commission  and  the 
National  Museum  passes  to  enable  their  ex- 
plorers and  agents  to  carry  out  their  official 
duty  at  less  expense  to  the  United  States.  It  is 
of  course  understood  that  all  passes  to  be  used 
on  private  business  are  to  be  excluded;  but  a 
large  sum  of  money  is  saved  annually  to  the 

government,  by  the  practice  in  question.    I 
ave  not  yet  ascertained  whether  tne  railroad 
companies  would  be  willing  to  continue  thdr 
liberal  action  in  this  respect,  but  desire  to  have 
some  ruling  from  you  on  the  subject 
Very  Respectfully, 

Spencer  F.  Baird, 
U.  S.  Commissioner  Fish  and  Fisheries, 

Secretary  Smithsonian  Institute. 

Scl&oonmaker»  Commissioner,  in  reply, 
said: 

As  the  United  States  Commission  of  Fish 
and  Fisheries  is  one  of  the  agencies  of  the 
government,  and  the  distribution  of  fish  and 
fish  eggs  is  by  authority  of  the  government, 
it  would  seem  clear  that  such  transportation 
falls  within  the  exception  in  the  twenty-second 
section  of  the  Act  to  Regulate  Conunerce,  re- 
cited in  the  communication. 

(And  after  citing  as  conclusive  on  this  branch 
of  the  inquiry  the  opinion  In  the  Matter  ofln- 
cUan  Supplies,  ante,  22,  he  continued:) 

The  other  branch  of  the  inquiry,  "Whether 
the  railroads  may  continue  their  practice  of  is- 
suing to  the  United  States  Fish  Commission 
and  the  National  Museum  passes  to  enable 
their  employees  and  agents  to  carry  on  their 
official  duty  at  less  expense  to  the  United 
States,"  the  Commission  declines  to  express 
any  opinion  upon,  in  advance  of  an  actual  case 
that  may  be  presented  for  its  official  action. 

The  Act  is  silent  upon  the  question  of  passes 
or  free  carriage  for  officers  or  agents  of  Uie- 
government;  and  manifestly  the  quortion 
should  only  be  considered  and  decided  upon  a 
hearing  after  complaint,  should  any  be  pre- 
sented, for  alleged  violation  of  the  Law. 
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Adolph  OTTINGER 

V. 

SOUTHERN  PACIFIC  R  R.  CO. 

1.  The  Aet  to  Regulate  Commeice  does 
not  afford  a  remedy  for  transactions 
which  occurred  before  it  took  effect. 

2,  Where  a  railroad  ticket  broker, 
having^  no  apparent  interest  in  the 
transaction,  presented  a  complaint 

aileging  unjust  discrimmation  on  the 
part  of  a  railroad  company  in  permit- 
ung  ar  certain  person  to  transfer  to 
another  the  return  portion  of  a  passage 
ticket,  while  it  refused  to  grant  the 
same  privilege  to  a  third  person  holding 
a  ticket  alleged  to  be  similar  (but  which 
was  not  so  in  fact),  heldy  that  the  per- 
son a^fl^ieved  should  complain  in 
his  own  name»  and  that  the  complaint 
by  the  ticket  broker  would  not  be  ei> 
tertained. 

pOMPLAINT  charging  unjust  discrimination 
yj  in  violation  of  sections  2  and  3  of  the  Act. 
The  complainant  states  that  he  is  a  railroad 
ticket  broker  doing  business  at  Sftn  Francisco, 
California,  and  alleges  substantially  the  fol- 
lowing facts: 

That  on  June  8,  1887,  one  Mrs.  T.  M.  Ran- 
dolph was  owner  of  the  return  portion  of  a  first 
class  railroad  ticket  over  the  Southern  Pacific 
railroad,  of  which  a  photographic  copy  is  ^iven 
in  the  petition,  which  said  ticket  was  permitted 
to  be  sold  by  Mr.  sRandolph  to  another  person, 
through  and  by  virtue  of  the  authority  of  the 
Southern  Pacmc  Railroad  Company,  through 
its  authorized   agent,  T.  H.  (Goodman,  the 

gsneral  ticket  and  passenger  agent  of  said 
ompany,  who  indoreed  on  the  reversed  side 
of  said  ticket  the  following:  "Good  for  pas- 
sage of  Mrs.  Sherwood  if  accompanying  Mrs. 
Randolph.  T.  H.  Goodman,  G.  P.  &  T.  A." 
That  on  June  17,  1887,  one  August  G.  Rom- 
mel was  the  owner  of  a  similar  ticket,  of  which 
a  copy  is  also  given,  and  applied  to  said  agent 
for  the  same  and  like  privilege  granted  to  said 
Mrs.  Randolph,  but  said  Company  through 
said  agent  refused  it.  It  is  further  stated  that 
said  Rommel  desires  to  sell  his  said  ticket,  and 
his  affidavit  in  support  of  the  facts  is  appended 
to  the  petition.  The  complaint  further  avers 
that  within  two  years  next  last  past  175  tickets 
of  similar  character,  sold  by  complainant  to  be 
used  for  passage  over  safd  railroad,  have  been, 
when  offered  on  the  cars,  seized  and  destroyed^ 
to  his  great  injury,  for  which  he  demands 
damages. 

Mrs.  Randolph's  ticket,  as  shown  In  the 
complaint,  was  a  ticket  good  for  a  return  over 
one  specified  route  if  used  within  thirty  days. 
The  return  part  of  Rommel's  ticket  entitled  the 
purchaser  to  choose  one  of  four  routes,  and  to 
have  a  ticket  issued  in  pursuance  of  the  choice; 
and  it  did  not  appear  that  the  route  of  return 
had  been  selected,  nor  had  the  return  ticket 
been  obtained  when  the  privilege  of  transfer 
was  demanded. 

Wwilker 9  0<nnmi8iioner,  addressing  the  peti- 
tioner's attorney  by  letter,  said: 

The  complaint  in  the  case  of  Adolph  Otiin- 
ffer  V.  The  Southern  Padfio  Railroad  Company 
was  duly  received,  and  has  been  considered 
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attentively  by  the  Commission.  It  is  returned 
with  the  following  suggestions: 

The  allegations  commencing  with  the  words 
*'That  said  plaintiff  within  the  two  years  next 
last  past"  (referring  to  175  tickets  alleged  to 
have  been  purchas^  and  sold  by  complainant, 
which  were  seized  when  presented  for  passage) 
should  be  expunged,  as  the  subject  matter 
thereof  does  not  appear  to  be  within  the  juris* 
diction  of  the  Ck>mmission.  The  Act  to  Reg- 
ulate Conmierce  does  not  afford  a  remedy  for 
transactions  which  occurred  before  it  took 
effect.  And  the  transaction  with  Mrs.  Ran- 
dolph is  stated  as  having  occurred  on  June  8^ 
1887.  If  the  case  stat^  respecting  the  175 
alleged  tickets  was  the  same,  there  would  be 
no  grounds  to  claim  a  preference  under  the 
Law  as  to  transactions  prior  to  that  date.  The 
case  stated,  however,  is  not  the  same;  and 
upon  several  pounds  no  prima  fade  case  as  to 
those  tickets  is  presented. 

As  to  the  Rommel  tickets  the  Commission 
prefers  that  if  Mr.  Rommel  has  a  grievance, 
he  should  present  it  in  his  own  name.  His 
affidavit  is  annexed  to  the  petition,  but  the 
complaint  is  made  by  a  party  having  no  appar- 
ent interest  in  the  transaction.  The  Commission 
is  given  by  the  Law  a  certain  discretion  in  ref- 
erence to  its  investigations;  and  it  has  so  many 
actual  controversies  pending  that  it  cannot  en- 
ter upon  the  investigation  of  moot  cases.  A 
reasonable  evidence  of  good  faith  in  the  pres- 
ent case  would  seem  to  be  the  complaint  of 
the  party  said  to  be  injured. 

It  is  proper  to  say  further  that  the  Randolph 
ticket  is  uncanceled,  and  the  time  for  its  use 
has  expired.  It  does  not  appear  that  the  trans- 
feree, Mrs.  Sherwood,  was  in  fact  transported 
on  it,  but  only  that  Mr.  Goodman  indorsed  it 
as  "good"  for  her  passage  *Mf  accompanying 
Mrs.  Randolph."  This  was  apparently  an  act 
of  courtesy  which  the  party  did  not  see  fit  to 
make  use  of. 

Nor  are  the  Rommel  tickets  similar  in  form 
to  the  Randolph  tickets.  They  have  not 
reached  the  same  stage.  As  they  stand  they 
are  good  over  four  routes,  and  no  selection  has 
been  made  or  return  ticket  issued. 


MISSOURI  &  ILLINOIS  RAILROAD  TIB 
&  LUMBER  CO. 

V. 

CAPE  GIRARDEAU  &  SOUTHWEST- 
ERN R.  CO. 

Where  it  appears  that  a  carrier  to  whom 
freight  is  aelivered  for  transportation 
from  one  point  to  another  in  the  same 
State  has  nothing  to  do  with  its  trans- 
portation out  of  the  State,  the  fact  that 
the  ultimate  destination  of  the  freight 
is  another  State»  to  the  knowledge  of 
such  carrier,  will  not  brin^  the  trans- 
portation by  such  carrier  within  the  ju* 
risdiction  of  the  Commission* 

COMPLAINT  charging  unjust  discrimina- 
tion. 
The  complainant  is  engaged  in  getting  out 
ties  idong  the  line  of  the  defendant's  road, 
some  of  which  it  desires  to  transport  over  that 
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road  to  Cape  Girardeau,  on  the  Mississippi 
River,  where  it  has  a  contract  for  their  deliy- 
ery.  The  nianaging  ofilcers  of  the  defendant 
are  informed  that  the  ties  are  to  be  taken  by 
boat  at  Cape  Girardeau  across  the  river  into 
Illinois;  but  such  transportation  across  the  river 
.  is  entirely  independent  of  the  transportation  re- 
quested of  the  defendant,  and  it  will  be  by  boats 
not  in  any  respect  under  the  control  of  the  de- 
fendant, or  forming  a  continuous  line  with  it, 
or  operated  with  it  under  any  common  arrange- 
ment. 

The  complaint  is  that  the  defendant  fails 
to  give  the  complainant  cars  for  the  trans- 
portation of  its  ties  on  request,  although  at  the 
same  time  It  ffives  cars  to  a  rival  dealer.  The 
road  of  the  defendant  is  entirely  within  the 
State  of  Missouri. 

When  the  complaint  was  presented  the  Com- 
mission called  attention  to  the  fact  that  the 
transportation  asked  for  would  be  entirely 
within  the  State  of  Missouri  and,  therefore,  ap- 
parently not  within  the  jurisdiction  of  the  Com- 
mission. Complainant  relied  upon  the  fact  as 
giving  Jurisdicuon  that  the  ultimate  destination 
of  the  ties  was  another  State,  and  the  defend- 
ant knew  the  fact;  but  as  it  appeared  that  the 
defendant  was  to  be  in  no  way  connected  with 
anv  transportation  out  of  the  State,  this  was 
held  to  be  unimportant,  and  the  Commission 
declined  to  entertain  the  complaint 


The  BOARDS  OP  TRADE  UNION  of  Farm- 
ington,  Northfield,  Faribault  and  Owatonna, 
in  the  State  of  Minnesota, 

CHICAGO,    MILWAUKEE   &   ST.  PAUL 

R.  Co. 

(No.  27.) 

♦The  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  owns  and  operates  an  ex- 
tensive system  of  railroads.  One  of  its 
lines,  used  largely  for  the  transi)ortation 
of  wheat,  mns  from  a  point  in  Dakota 
Territory  through  Minneapolis  and  St. 
Paul,  to  Milwaukee  and  Chicago.  Be- 
tween Minneapolis  and  Milwaukee  de- 
fendant has  two  routest  one  by  way 
of  Red  Wing  and  other  towns,  called  the 
River  Division,  and  being  the  shorter 
route;  the  other  by  the  way  of  North- 
field,  Faribault  and  other  towns,  and 
called  the  Iowa  and  Minnesota  Division. 
The  through  rate  on  wheat  from  the 
western  terminus  in  Dakota  to  Milwau- 
kee and  Chicago  is  twenty-five  cents 
per  100  pounds,  with  the  privilege  of  mill- 
ing in  transit  on  both  the  above  men- 
tioned divisions.  The  rate  on  wheat 
from  said  western  Territory  to  Minneap- 
olis and  St.  Paul  when  consigned  there, 
and  most,  if  not  all  of  which  is  carried 
by  other  roads,  is  seventeen  and  a  half 
cents  a  hundred.  The  rate  on  the  River 
Division  of  defendant's  road  and  other 
competing  roads  from  Minneapolis  to 
Milwaukee  and  Chicago,and  from  all  in- 
termediate and  connecting  points  on 
that  route,  is  seven  and  a  half  cents  a  100 

*  Syllabus  by  SCHOONiiAKBB,  Oommissiianer, 


X>ound8.  The  rate  on  wheat  on  the  Iowa 
and  Minnesota  Division  from  Minneapo- 
lis and  the  intermediate  towns  on  that 
division  is  fifteen  cents  per  100  pounds, 
except  from  Farmington,  which  has 
thirteen  and  a  half  cents.  The  rate  on 
other  commodities  is  the  same  by  both 
routes.  The  fact  that  the  rate  of  wheat 
on  the  Iowa  and  Minnesota  Division  is 
double  the  rate  enjoyed  by  neighboring 
towns  on  the  other  division  works  prac- 
tically to  their  disadvantage  and  preju- 
dice. 

On  complaint  of  millers  and  others  on  the 
Iowa  and  Minnesota  Division  of  unjust 
discrimination,  held: 

(a)  That  the  complaint  is  well  found- 
ed; that  the  rate  on  wheat  on  that  divi- 
sion is  relativeljr  too  hierh;  that  while  a 
reasonable  differential  maybe  allowed 
on  that  division,  on  account  of  greater 
distance  and  probable  larger  expense  of 
transportation  and  the  greater  strin- 

Senoy  of  the  competitive  forces  on  the 
Liver  Division,  the  difference  above  the 
present  rate  on  the  River  Division  should 
not  exceed  two  and  a  half  cents  a  hun- 
dred. 

(&)  That  it  is  not  a  sufficient  compli- 
ance with  the  Law  that  rates  are  reason- 
able in  themselves,  l^ut  they  should  be 
so  relatively  reasonable  as  to  protect 
communities  and  business  against  un- 
just discrimination. 

(c)  That  when  the  same  carrier  ope- 
rates parallel  lines*  and  for  any  cause 
r  aocepi»  low  rates  on  one  line^  it  should 
furnish  sufficient  corresponding  advan- 
tages to  the  patrons  of  tne  other  line  to 
prevent  undue  prejudice  and  disadvan- 
tage, and  to  preserve  the  substantial 
equality  contemplated  by  the  statute. 

(Decided  November  2, 1887.) 

COMPLAINT  charging  unreasonable  rates 
and  discrimination  in  the  transportation  of 
wheat. 
The  facts  are  stated  by  the  Commission. 
Mr,  A.  D.  Keyest  for  complainant. 
Mr,  Burton  Hansour»  for  defendant. 

Rbpobt  and  Opinion  of  thb  Comkission. 

Schoonmaker,  Oommiigioner: 

The  complaint  in  this  case  sets  forth  that 
the  charges  made  by  the  defendant  railroad 
company  for  services  rendered  in  the  trans- 
portation of  wheat,  flour,  and  mill  stuffs, 
from  the  Towns  of  Farmington,  Northfleld, 
Dundas,  Faribault,  and  Owatonna,  in  the  State 
of  Minnesota,  to  points  on  the  defendant's  road 
in  the  States  of  Iowa,  Wisconsin  and  Illinois, 
are  unjust  and  unreasonable;  and  also  that  the 
defendant  company,  contrary  to  the  Act  of  Con- 
gress, charges  and  collects  from  persons  living 
and  doing  business  at  Farmington,  North  field. 
Dundas,  Faribault  and  Owatonna  a  greatei 
compensation  for  services  rendered  in  th< 
transportation  of  wheat,  flour  and  mill  stuffi 
to  points  on  its  road  in  the  States  of  Wisconsin, 
Iowa  and  Illinois,  than  it  charges  and  collecta 
from  persons  living  and  doing  business  at  St. 
Paul,  Minneapolis,   Stillwater,   Menomonee, 
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Ban  Claire  and  Chippewa  Falls,  for  a  like  and 
oontemporaneouB  serVlce  in  the  transportation 
to  the  same  points  of  a  like  kind  of  tnfflc,  un- 
der snbstantially  similar  circumstanoes  and 
oonditions»  thus  subjecting  the  complainants 
to  undue  and  unreasonable  prejudice  and  dis- 
adyantage. 

The  facts  found  in  this  case  are  as  follows: 

The  complainants  are  engaged  in  the  milling 
business  and  have  flouring  mills  at  the  places 
named  in  the  petition.  Their  main  sup- 
plies are  procured  from  Western  Minnesota 
and  from  Dakota;  but  they  also  purdiase  and 
grind  wheat  produced  locally  in  the  Ticinity 
of  their  mills;  and  in  case  of  the  failure  of  the 
local  supply  they  purchase  what  additional 
wheat  they  need  in  the  Minneapolis  market. 

The  Chicago,  Mlwaukee  &  St.  Paul  Rail- 
way Company  controls  and  operates  an  exten- 
sive railway  system,  extending  westerly,  by 
different  lines,  to  Iowa,  Nebrawa,  Minnesota, 
Dakota,  and  leading  to  Chicago  as  the  eastern 
terminus.  One  portion  of  the  system,  which 
is  in  question  in  mis  case,  is  operated  from  the 
vicinity  of  Aberdeen,  in  Dakota,  to  Minneap- 
olis and  St.  Paul;  thence,  by  two  routes,  to  Mil- 
waukee, and  thence,  on  the  same  tracks,  to 
Chicago.  The  more  direct  route  from  Minne- 
apolis and  St.  Paul  runs  on  the  west  side  of 
the  Mississippi  River,  in  Minnesota,  through 
Hastings,  Red  Wing/ Wabasha,  and  La  Creft> 
cent  toXia  Crosse,  in  Wisconsin,  to  which  point 
it  is  known  as  the  River  Division;  and  from 
La  Crosse,  through  Portage,  to  Milwaukee, 
which  is  known  as  the  La  Crosse  Division;  and 
thence  to  Chicago,  known  as  the  Chicago  Di- 
vision. 

The  other  route  from  Minneapolis  and  St. 
Paul  diverges  to  the  west  and  south  until  it 
reaches  Milwaukee,  and  extends  throueh 
Fannington,  Northfield,  Dundas,  FarilMiiut. 
Owatonna  and  Austin,  in  Minnesota,  and  Cal- 
mar,  in  Iowa,  to  McGregor,  in  the  same  State, 
known  to  that  point  as  the  Iowa  and  Blinnesota 
Division;  from  McOr^or  through  Prairie  du 
Chien  and  Madison  to  Milwaukee,  and  thence 
on  the  same  tracks  as  the  first  route  to  Chicago, 
being  known  as  the  Prairie  du  Chien  ACsd- 
cago  Divisions. 

Both  branches  are  under  the  same  manaffe- 
ment,  and  for  a  distance  of  eighty -five  mues 
from  Milwaukee  to  Chicago  constitute  one  line 
of  road. 

The  defendant  also  owns  and  operates,  as 
Darts  of  its  general  system,  lines  of  road  from 
Stillwater  to  Hastings,  and  from  Northfield  to 
Red  Wing,  all  in  Minnesota;  also  a  line  from 
Menomonee,  Wisconsin,  to  Wabasha,  Minne- 
sota; another  from  Chippewa  Falls,  Wiscon- 
sin, to  Wabasha;  and  a  line  from  La  Crescent, 
on  the  River  Division  of  the  direct  route  from 
St.  Paul  through  McGr^r,  Iowa,  to  Sabula, 
Iowa,  and  from  thence  through  Savannah  and 
Davis  Junction  to  Chicaj^o. 

The  difetance  from  Minneapolis  to  Chicago 
via  Red  Wing  and  La  Crosse  is  420  miles;  m 
Faribault  and  Prairie  du  Chien,  496  miles;  via 
Faribault  and  Sabula.  458  miles;  via  Red  Wiog 
and  Sabula,  441  miles.  Farmington,  North- 
field,  Faribault,  and  Owatonna  can  reach  Chi- 
cago J>y  three  different  routes  over  defendant's 
road,  one  via  Red  Wing  and  La  Ci^osse;  an- 
other via  McGregor  and  Prairie  du  Chien;  and 
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a  third  via  McGregor  and  Sabula,  the  distances 
varying  only  slightly.  The  route  by  way  of 
Pndrie  du  Chien  is  a  few  miles  in  excess  of 
the  direct  route  from  Minneapolis,  and  the 
other  two  a  little  less  than  that  route. 

The  original  points  of  shipment  of  wheat  by 
defendant  are  mainly  localities  in  Western 
Minnesota  and  in  Dakota  Territory,  and  it  is 
billed  to  Milwaukee  or  Chicago  by  a  method 
known  as  the  milling  in  tnmsit  system,  by 
which  the  through  rate  is  paid  at  the  place  of 
shipment,  with  Uie  privilege  of  converting  it 
into  flour  en  route,  and  then  sending  forward 
the  flour,  without  further  charge  to  the  point 
of  destination. 

In  addition  to  the  transit  wheat  thus  trans- 
ported, considerable  quantities  of  wheat  are 
consigned  to  Minneapolis  and  delivered  there 
by  other  roads,  and  milled,  or  sold  and  shipped 
to  other  points.  This  is  called  free  wheat,  to 
distinguish  it  from  the  transit  wheat. 

The  transportation  rate  charged  by  the  de- 
fendant on  through  shipments  of  wheat  from 
Dakota  and  Western  Minnesota  to  Milwaukee 
and  Chicago,  with  the  privilege  of  milling  in 
transit  at  Minneapolis  and  other  points  on  the 
River  Division  of  its  road  (and  also  at  Farm- 
ington, Northfleld,  Faribault,  Dundas,  and 
Owatonna  on  the  Iowa  and  Minnesota  Divis- 
ion), is  twenty-five  cents  per  100  pounds.  This 
rate  is  divided  into  a  charge  of  seventeen  and 
a  half  cents  per  hundred  from  the  points  of 
original  shipment  to  Minneapolis  and  St.  Paul, 
ana  seven  and  a  half  cents  per  hundred  from 
MinneMM)lis  and  St.  Paul  and  from  all  points 
south  of  those  cities  on  the  River  Division  to 
Milwaukee  and  Chicago. 

Free  wheat  and  flour  and  mill  stuffs  trans- 
ported from  Minneapolis  and  St.  Paul  by  the 
River  Division  to  Chicaso  or  Milwaukee  are 
charged  seven  and  a  half  cents  per  hundred, 
being  the  proportion  of  the  through,  or  millioK 
in  transit  rate  from  Dakota  to  the  same  desti- 
nations. 

The  rates  charged  by  defendants  for  trans- 

rrting  wheat,  flour  and  mill  stuffs  from  April 
,  1887,  to  May  26.  1887,  from  all  the  petition- 
ing towns  to  Milwaukee  and  Chicago  was 
eighteen  cents  per  100  pounds.  On  May  26, 
the  rates  were  reduced  from  Faribault  to  fifteen 
and  a  half  cents  per  hundred,  and  from  Farm- 
ington to  thirteen  and  a  half  cents  per  hundred. 
On  June  1,  1887,  the  rates  were  reduced  from 
Northfield,  Ffuib8,uU,  Dundas  and  Owatonna 
to  fifteen  cents,  and  were  left  at  thirteen  and  a 
half  cents  per  hundred  from  Farmington,  at 
which  sums  they  have  since  been  maintained. 
The  rate  from  Minneapolis  to  Milwaukee  and 
Chicago,  over  the  line  through  the  petitioning 
towns,  is  also  fifteen  cents  per  hundI^ed.  Prior 
to  and  until  April  5,  1887,  a  milling  in  transit 
rate  of  nine  and  a  half  cents  per  hundred  was 
given  the  petitioning  towns  to  Milwaukee  and 
Chicago. 

The  tariff  rates  for  other  freight  from  Min- 
neapolis to  Chicago  are  the  same  over  both 
routes. 

On  these  facts  the  petitioners  claim  that 
they  are  discriminated  against  and  suffer 
undue  prejudice  and  disadvantage.  They 
urge  that  they  are  required  to  pav  fifteen 
cents  per  hundred  on  the  Iowa  and  Minnesota 
Division  of  defendant's  road  for  the  transporta- 
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tion  of  the  dame  kind  of  property  that  is 
charged  only  seven  and  a  half  cents  per  hun- 
dred on  the  River  Division  of  the  defendant's 
road,  and  that  their  husiness  suffers  seriously 
in  consequence. 

They  concede  that  some  difference  in  the 
rates  on  the  two  divisions  may  reasonably  ex- 
ist under  the  conditions  affecting  traffic  on  the 
River  Division,  and  on  account  of  the  longer 
distance  to  Milwaukee  and  Chicago  by  the 
other  division,  but  claim  that  a  rate  one  third 
higher,  or  ten  cents  per  hundred,  should  be 
Uie  extent  of  the  difference,  and  is  all  that  the 
business  will  bear. 

The  defendant  insists  that  the  rates  from  the 
petitioning  towns  are  reasonable  and  are  in 
fact  a  large  reduction  on  former  rates;  and 
that  the  seven  and  a  half  cent  rate  from  Min- 
neapolis by  the  River  Division  is  too  low,  but 
is  forced  upon  the  Railroad  Company  by  the 
^mpetition  of  other  lines  of  road  running  to 
Chicago,  and  by  lines  runnine  from  Minneap- 
olis and  St.  Paul  to  Duluth  for  shipment  by 
way  of  the  Lakes  to  Buffalo,  which  latter  roads 
charge  only  five  cents  per  hundred  from  Min- 
neapolis to  Duluth.  The  rates  from  Duluth  to 
eastern  points  being  only  two  and  a  half  cents 
a  hundred  higher  Uian  from  Milwaukee  and 
Chicago  to  the  same  eastern  points,  the  de- 
fendant contends  that  it  has  no  option  except  to 
conform  to  the  Duluth  rates  or  abandon  the 
business. 

The  conditions  of  competition  that  exercise 
controlling  influence  on  the  rates  for  wheat 
transportation  over  defendant's  lines  from 
Minneapolis  doubtless  exist.  They  are  not  de- 
pendent upon  the  volition  or  action  of  the  de- 
fendant. The  defendant  has  yielded  to  their 
force  in  establishing  its  wheat  rate  upon  its 
River  Division,  and  all  the  towns  upon  that  di- 
vision enjoy  the  low  rate  that  the  defendant  is 
willing  to  give  from  Minneapolis.  Upon  the 
Iowa  and  Minnesota  Division,  however,  which 
is  coterminous  at  Minneapolis  and  Milwaukee 
with  the  River  Division,  a  similar  rate  is  re- 
fused, and  a  rate  double  in  amount  is  diarged 
for  the  same  kind  of  traffic.  This  division  is 
apparently  regarded  as  a  separate  and  inde- 
pendent line,  and  for  that  reason  at  liberty  to 
charge  rates  deemed  suitable  for  the  traffic 
without  reference  to  the  rates  on  the  River  Di- 
vision, or  to  their  effect  upon  business  along 
the  respective  routes.  This  principle  is  not 
admissible.  The  carrier  by  both  routes  is  the 
same.  The  rates  for  other  traffic  besides  wheat 
are  alike  upon  both  divisions.  The  same  rea- 
sons that  give  equality  of  rates  to  other  traffic 
upon  the  two  routes  apply  with  equal,  if  not 
greater  force,  to  the  article  of  wheat  Al- 
Uiough  the  low  rate  on  the  River  Division  may 
result  from  circumstances  apparently  beyond 
the  Control  of  the  carrier,  and  may  be  necessary 
to  enable  the  carrier  to  participate  in  the  busi- 
ness, yet,  being  willing  to  carry  for  that  rate, 
the  carrier  should  not,  by  a  relatively  unjust 
rate  on  the  other  division,  impose  a  burden 
that  renders  business  in  wheat  and  flour  prac- 
tically impossible  along  that  division. 

A  fair  statement  of  the  existing  disparity 
demonstrates  its  indefensible  injustice.  A 
Minneapolis  or  St.  Paul  miller  purchasing  free 
wheat  in  those  cities  which  has  paid  a  rate  of 
seventeen  and  a  half  cents  a  hundred  ships  its 


products  to  Milwaukee  or  Chicago  at  seven 
and  a  half  cents  a  hundred.  A  miller  in  the 
complaining  towns  purchasing  free  wheat  in 
the  same  cities  or  local  wheat  is  required  to 

Say  fifteen  cents  a  hundred  to  reach  the  same 
estinations  with  its  products.  The  capacity 
of  one  of  the  mills  in  Dundas  is  600  bairels  a 
day.  It  is  computed  by  complainant's  counsel 
that  if  its  proprietor  should  purchase  wheat  in 
his  own  vicinity  to  operate  his  mill  for  a  year,  or 
should  purchase  it  at  Minneapolis,it  would  cost 
him  to  deliver  his  flour  at  Chicago  $28, 170  more 
than  the  cost  to  a  Minneapolis  miller  for  the ' 
same  Quantity  of  wheat  ground  and  flour 
shipped  over  the  favored  une.  That  would 
probably  exceed  the  profits  of  the  business, 
and  the  loss  would  fall  upon  the  producer  of 
the  local  wheat  and  the  miller. 

In  a  State  where  the  wheat  product  is  so 
large  as  in  Minnesota,  and  the  chief  agricul^ 
tural  staple,  inequalities  of  rates  that  affect  in- 
dustries so  materially  are  of  vital  importance. 

If  the  different  rates  on  the  two  routes 
worked  no  hardship  or  injustice  to  anyone, 
there  would  be  no  occasion  for  corrective 
remedies:  but  when,  as  the  fact  was  shown  in 
this  case,  the  producers  and  millers  located  in 
the  petitioninc^  towns  and  along  that  division 
are  seriously  Injured,  and  their  business  dis- 
astrously affected  by  the  double  flat  rates 
charged  them,  the  public  interests  are  oon- 
cernM,  and  a  case  is  presented  demanding  re- 
dress. These  rates  obviously  preclude  com- 
petition with  the  Minneapolis  and  St.  Paul 
mills  and  those  on  the  River  Division. 

The  two  branches  of  Uie  defendant's  road 
from  Minneapolis  to  Milwaukee,  the  one 
through  Hastings,  Red  Wing  and  La  Crosse, 
and  the  other  through  the  petitioning  towns, 
cannot,  on  the  facts  of  this  case,  be  deemed  the 
same  line  within  Uie  meaning  of  Uie  fourth  sec- 
tion of  the  statute.  But  both  branches  belong 
to  and  are  operated  by  the  defendant,  and  are 
under  the  same  management,  and  trains  may 
be  run  from  Minneapolis  over  either  branch. 

While  the  inhibition  of  the  fourth  section  of 
the  Statute,  against  charging  more  for  a  shorter 
than  for  a  longer  distance  over  the  same  line, 
does  not  literally  apply,  the  defendant  under 
the  circumstances  of  the  case  is  required  to 
make  its  rates  reasonable  on  both  branches  of 
its  road.    If  the  two  lines  were  separately 
owned  and  operated,  competition  might  sub- 
stantially equalize  the  rates.    And  the  fact  that 
one  company  controls  parallel  lines  affords  no 
warrant  for  giving  superior  advantages  to  the 
patrons  of  one  Ime  and  de^yine  simUar  ad- 
vantages to  those  of  the  other  line.    It  may 
not  be  essential  that  the  rates  on  the  two  lines 
should  be  identical.    Some  difference  on  ac- 
count of  greater  distance  and  increased  operat- 
ing expenses  ^nd  the  conditions  affecting  the 
traffic  may  be  reasonably  permissible.    Nor  is 
it  enough  that,  independently  considered,  as  if 
the  parallel  line  did  not  exist,  the  higher  rates 
might  be  deemed  reasonable.    They  should  be 
relatively  reasonable,  in  view  of  their  relations 
to  each  other  and  their  effect  upon  the  public, 
in  order  to  prevent  undue  and  unreasonable 
prejudice  and  disadvantage,  and  thus  in  thdr 
results  become  unjust  and  unreasonable..  Un- 
der the  present  rates  the  apparently  low  charges 
on  the  route  embracing  the  River  and  La  (>oB:e 
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Defendant  alleges  in  its  asiwer,  "That  for 
the  purpoee  of  facilitating  such  sales  it  has  es- 
tablished land  offices;  that  to  enable  parties 
negotiating  with  it  for  the  purchase  of  its  lands 
to  personally  inspect  the  same,  it  has  estab- 
lished the  rates  mentioned  in  said  petition,  and 
has  sold,  and  is  now  selling,  tickets  to  said 
parties  at  such  rates;  that  it  has  established 
said  rates  and  is  selling  said  tickets  solely  to 
facilitate  the  sale  of  said  land,  and  to  induce 
the  intending  purchasers  to  purchase  the  same 
by  offering  them  such  rates  of  transportation 
as  will  enable  them  to  personally  inspect  its 
said  lands  before  purchasing,  without  subject- 
ing them  to  any  mat  expense  if,  after  inspec- 
tion, they  shoulabe  dissatisfied  with  said  land, 
or  should  determine  not  to  purchase  the  same." 

Further,  the  answer  is  as  follows:  "Defend- 
ant denies  that  it  has  ever  sold  or  will  sell  said 
tickets  to  any  person  merely  upon  representa- 
tion or  statement  of  said  oarty  that  he  is  a 
land  explorer  or  settler.  On  the  contrary  it 
avers  the  fact  to  be  that  it  has  always  intended 
and  has  always  instructed  its  emigrant  and 
ticket  agents  not  to  sell  said  tickets  to  any  per- 
son, unless  satisfied  that  such  person  in  good 
faith  desires  to  personally  inspect  defendant's 
land  with  a  yiew  to  making  purchases  thereof, 
and  procures  such  tickets  for  that  purpose." 

Other  owners,  especially  the  goyemment, 
have  land  for  sale  in  the  same  market,  and 
which  land  adjoins  in  many  instances  the  land 
of  defendant. 

When  the  defendant  owns  lands  and  is  in 
the  same  market  as  a  yendor,  does  it  not  act, 
in  selling  the  same,  as  apriyate  individual? 

The  question  is  this:  When  the  defendant 
is  a  competitor  in  selling  land  with  the  govern- 
ment and  with  others,  all  in  the  same  market; 
the  same  class  of  lands;  and  the  same  class  of 
purchasers;  in  the  same  locality,  and  at  sub- 
stantially the  same  prices,  can  it  use  its  powers 
as  a  public  carrier  to  Its  own  private  advantage 
for  the  sole  purpose  of  promoting  the  sale  of 
its  own  lands  for  its  own  benefit? 

Where,  in  such  case,  other  owners  present  a 

Serson  who  desires  to  inspect  their  lands,  can  the 
efendant  charge  such  person  $10  for  a  ticket 
to  a  station,  and  those  expressing  a  desire  to 
inspect  its  own  lands  a  ticket  for  f 5,  or  a  mere 
nominal  sum  for  passage  to  the  same  station? 
Two  parties  desire  to  purchase,  one  from  the 
defendant,  one  from  another  owner.  The  cir- 
cumstances are  the  same,  that  is,  the  intending 
purchasers  both  desire  to  locate  upon  the  land 
and  cultivate  it;  they  both  desire  to  use  the 
land  for  the  same  purpose;  the  price  is  sub- 
stantially the  same;  then  perhaps  comes  in  a 
third  purchaser  who  intend^  to  enter  upon 
government  land  as  a  pre-emptor  or  home- 
steader. Here  then  are  three  persons  at  a  sta- 
tion on  the  line  of  defendant's  road  desiring  to 
Erocure  tickets  to  another  station  upon  the 
ne  of  its  road.  All  of  them  are  farmers,  and, 
as  above  stated,  desire  to  enter  upon  land  of  the 
same  character,  which  they  desire  to  cultivate; 
but  the  defendant  discriminates  in  favor  of  the 
one  desiring  to  inspect  its  own  land  as  against 
those  desiring  to  enter  upon,  inspect  or  pur- 
chase the  other  lands. 

The  only  reason  for  this  discrimination  is 
that  thereby  the  defendant  may  possibly  be 
benefited  by  a  sale  of  its  own  land. 


The  benefits  which  will  be  derived  to  the- 
countryand  the  public  at  lar^e  will  be  th» 
same  in  the  three  cases;  and  all  the  advantages 
which  are  set  forth  in  Uie  defendant's  brief  in 
this  proceeding  as  a  reason  for  inducing  the 
settlement  of  their  lands  would  apply  equally 
to  a  settlement  upon  land  of  other  parties  and 
upon  government  land. 

If  the  Railroad  Company  can  sell  return 
tickets  at  reduced  rates,  so  it  can  for  the  same 
reason  sell  tickets  for  a  nominal  sum. 

The  argument  that  the  defendant  may  make 
such  discrimination  for  its  own  advantage  is 
without  force.  All  discriminating  rates  are 
made  with  a  view  of  promoting  the  interest  of 
the  party  making  them.  The  circumstance 
that  it  owns  land  cannot  be  held  to  justify  it 
in  discriminating  bv  its  rates  as  against  other 
land  owners  and  as  between  parties  desiring  to 
purchase  similar  lands  in  the  same  market. 

That  the  defendant  may  obtain  some  ad- 
van  tt^  from  the  sale  of  its  land  is  true;  so  it 
woulof  obtain  the  advantage  from  the  location 
of  a  large  mill  in  a  town  upon  its  line  where 
no  mill  exists,  and  where  sprain  in  conse- 
quence of  there  being  no  mUl  Ts  diverted  into 
other  channels;  and  Uie  reason  for  the  location 
of  such  mill  is  to  prevent  the  diversion  of  such 
grain  to  other  points. 

Afi^ain;  such  a  mill  if  it  were  large  enough 
might  form  the  nucleus  of  a  new  town.  The 
location  of  such  a  mill  might  afford  as  much, 
if  not  a  greater,  advantage  and  benefit  to  the 
defendant  than  the  sale  of  a  large  quantity  of 
its  land;  and  yet  it  will  not  be  contended  that 
a  discrimination  in  passenger  rates  and  freights 
to  aid  in  the  location  and  erection  of  such  a  mill 
can  be  made. 

The  counsel  for  defendant  contends  that  the 
selling  of  tickets  to  land  explorers,  that  is,  to^ 
those  who  represent  that  they  desire  to  inspect 
its  land  with  a  view  of  purchasing  the  same,  is 
not  in  contravention  of  the  Statute,  because 
the  defendant  is  willing  to  sell  tickets  to  all 
parties  desiring  to  inspect  its  land,  at  the  same 
price. 

But  its  interest  is  not  alone  to  be  considered 
in  determining  what  are  substantially  similar 
circun^tances  and  conditions.  Under  the  facta 
of  this  case  others  have  similar  land  to  sell; 
and  parties  desiring  to  inspect  or  purchase  are 
refused  the  same  rates  ana  facilities,  for  a  like 
and  contemporaneous  service,  that  are  granted 
to  those  desiring  to  inspect  the  lands  of  this  de- 
fendant; and  the  provisions  of  the  fourth  sec- 
tion are  likewise  violated  for  the  same  reason. 

Now,  the  defendant  may  have  but  a  few 
quarter  sections  in  one  locality,  while  on  the 
other  hand  the  government  may  have  a  large 
number  of  sections  open  to  settlement  under 
the  preemption  and  homestead  laws. 

To  repeat  what  has  been  said :  if  these  parties 
desiring  to  locate  upon  government  luid 
should  apply  to  the  defendant  for  land  explor- 
ers' tickets,  the  defendant  would  refuse  them, 
because  there  could  be  no  honest  claim  made 
that  the  parties  asking  for  such  tickets  desired 
to  inspect  the  lands  of  the  defencUnt  with  a 
view  to  purchase.  The  discrimination  then 
is  made  to  those  who  represent  and  satisfy  the 
servants  of  the  defendant  that  they  detm  to 
inspect  its  lands  with  a  view  to  purchase,  aod 
for  that  reason  alone. 
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A^bIh;  a  oompariaon  of  the  published  tariff 
rates,  a  oopy  of  which  is  on  file  with  this  Oom- 
mission,  and  the  rates  for  land  explorers'  tick- 
ets as  per  circular  Number  496  attached  to  the 
petition,  win  show  that  the  defendant  do^not 
<^er  such  rates  to  and  from  all  stations  on  its 
Hne  between  given  points,  but  only  to  the  sta- 
tions named  in  its  circular,  so  that  there  is  a 
dear  discrimination  in  its  own  interest  and  as 
to  certain  localities  where  in  its  view  its  best 
Interest  will  be  promoted.  There  are  presum- 
ably many  stations  on  its  line  to  which  such 
tickets  are  not  sold  where  there  is  land  for  sale. 

It  is  VLTf^  by  the  defendant  that  parties  de- 
siring to  inspect  and  purchase  land  are  often 
parties  of  small  means,  who  can  ill  afford  to 
pay  the  expense  of  the  journey  at  Uie  regular 
tariff  rates,  and  this  is  offered  as  a  reason  for 
issuing  land  explorers'  tickets;  but  this  reason 
holds  good  only  to  those  who  desire  to  inspect 
and  purchase  the  land  of  the  defendant  and 
not  the  land  of  others. 

When  sifted  down  the  answer  of  defendant 
Is:  If  you  will  agree  to  inspect  our  lands  with  a 
▼lew  of  purchakng  from  us,  we  will  reduce 
your  transportation  to  lands  owned  by  us,  but 
not  to  the  lands  of  others  or  to  the  land  of  the 
government  open  to  settlement 

Ajnin;  the  defendant  does  not  pretend  that 
it  offers  land  explorers'  tickets  to  those  who 
claim  that  they  aesire  to  inspect  with  a  view 
of  purchasing  such  land  as  mav  be  found 
along  or  in  the  vicinity  of  its  road.  The  sale 
of  land  explorers'  tickets  to  such  persons  would 
be  clearly  an  unjust  discrimination.. 

Twenty  persons  desire  to  purchase  tickets 
from  St  JPaul  to  a  station  upon  the  line  of  de- 
fendant's road.  Some  travel  for  pleasure, 
others  to  sell  goods,  and  others  to  inspect  land 
with  a  view  of  purchasing.  The  last  are  sold 
tickets  at  a  reduced  rate.  Oan  this  be  justified? 
Why  should  men  pursuing  one  object  be  fa- 
Tored  as  against  those  in  pursuit  of  another 
object? 

Again;  who  is  to  determine  whether  parties 
app^ring  for  land  explorers'  tickets  are  acting 
In  good  faith  or  not? 

The  circular  reads:  ''No  tickets  at  rates 
named  herein  are  to  be  sold,  except  on  order  of 
Hr.  P.  B.  Groat,  General  Emigration  Agent." 

If  the  sale  of  such  tickets  is  justifiable  in  a 
case  where  the  purchaser  in  good  faith  pro- 
poses to  inspect  with  a  view  of  purchasing  the 
umds  of  defendant,  the  danger  of  deception  is 
io  great,  and  the  means  of  determining  the 
good  faith  of  such  party  so  uncertain,  and  the 
chances  of  a  sale  so  remote,  that  the  defend- 
ant should  not  prevail  in  its  defense  in  this 
proceeding. 

Ai  To  SetOeri*  Ticketi, 

The  reason  urged  for  the  rebate  as  to  settlers' 
tickets  is  substantially  the  same  as  ursed  for 
the  settlement  of  lands  belonging  to  the  defend- 
ant; and  the  reasons  are  equally  applicable  to 
cases  of  settlement  upon  lands  of  the  govern- 
ment or  other  owners. 

Or  course  we  do  not  intend  to  controvert  the 
position  of  the  defendant  that  the  settlement 
of  the  land  is  of  great  advantage  to  the  gener- 
al public  and  to  3ie  defendant 

'The  question  is  whether,  under  the  Inter 
state  Commerce  Law,  the  defendant  can  make 
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discrimination  for  that  reason,  an 
dividing  its  passengers  into  various  c 
portioning  the  cost  of  transportatic 
the  classes  in  proportion  to  the  benefl 
sumed  will  be  derived  to  the  railroad 
in  the  various  avocations  and  emplo; 
which  they  may  become  engaged, 
view  the  defendant  might,  on  accou 
posed  advantages  to  be  gdned  by  tb 
public  and  itself,  give  to  settlers  u] 
near  its  line,  which  the  settler  is  to 
special  rates,  which  it  would  refuse 
a  mechanic  desiring  to  locate  in  a  to^ 
line. 

A  physician  who  proposes  to  se 
near  a,community  of  farmers,  alth 
services  are  absolutely  necessary  to  t 
fort,  cannot  procure  the  special  rate. 
,  A  purchaser  of  land  is  entitled  to  tl 
but  the  laborer  who  desires  to  go  wit 
tier  to  cultivate  the  land  is  not  entit 
rebate;  yet  the  services  of  the  laboi 
results  of  his  labor  are  what  it  is  cla 
benefit  the  defendant 

Under  the  argument  of  the  defend 
should  be  discovered  in  a  particular  i 
country  along  the  line  of  its  railroad, 
on  account  of  the  benefit  it  wouj 
therefrom,  sell  tickets  at  a  reduce 
parties  who  would  give  assurances 
intended  to  eneage  in  borine  for  oil. 
ticular  township  should  denre  the  e 
a  mill,  then  the  Company  could  redu 
those  who  intended  to  locate  the  n 
town  was  without  a  merchant  dealini 
ticular  stock  of  goods,  it  could  erao 
rates  to  a  merchant  who  desired  to 
such  a  town. 

Finally. 

The  discrimination  being  admitte 
cumbent  upon  defendant  to  show 
justifiabld  under  the  provisions  of  tl 

In  the  case  Ba  StnUhem  BaHroad 
Mp  A$to.  1  Inters.  Com.  Rep.  291, 
mission  has  decided  that  the  existe 
tual  competition  may  make  up  the 
circumstances  and  conditions  en  tit)  i 
rier  to  charge  less  for  a  longer  tl 
shorter  haul,  etc.,  in  certain  cases. 

The  decision  In  that  case  and  in 
rison  Case  meets  the  contention  of  tk 
ant  as  to  the  right  to  sell  settlers'  tic) 
duced  rates. 

In  the  case  at  bar  the  discriminati< 
vor  of  one  passeneer  as  against  anot 
the  same  train  and  from  and  to  the  sa 
and  possibly  traveling  for  the  same 

It  Is  difficult  to  name  a  state  of  fa 
will  justify  any  such  discrimination, 
quit^'iCpparent  that  the  interest  wbi( 
fendant  has  in  the  business  or  the  p 
one  of  those  passeneers  to  deal  with 
justify  such  aiscriimnation. 

Mes$r8.  James  McNao^ht  and 
Bollitty  Jr.»  for  defendant : 

The  petition  charges  the  defends 
violation  of  sections  2  and  4  of  the 
Regulate  Commerce." 

It  appears  that  the  defendant's  reg 
rate  for  the  transportation  of  passen] 
St  Paul  to  Fargo,  Dakota  Territory 
that  the  rate  for  the  round  trip  is  |1 
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the  rate  from  St  Paul  to  Jamestown,  one  way, 
is  1 18,  round  trip,  $d0.65,  and  that  the  rate 
to  Dawson  is  $15.06. 

It  also  appears  from  the  petition,  answer 
and  evidence,  that  the  defendant  has  two  kinds 
of  tickets,  denominated  respectively  "settlers' 
tickets'*  and  "  land  explorers'  tickets,"  which 
it  sells  at  rates,  between  the  above-mentioned 
points,  less  than  it  charges  for  the  regular  tar- 
iff tickets,  and  which  it  sells  only  to  two  par- 
ticular classses  of  passengers,  viz.:  "settlers" 
imd  "land  explorers." 

The  complainant  contends:  first,  that  the 
refusal  of  defendant  to  sell  these  tickets  to  the 
public  generally,  and  the  limitation  of  their 
sale  to  "  settlers"  and  "land  explorers*'  exclu- 
sively, are  an  unjust  discrimination  against 
the  public  generally,  and  in  contravention  of 
section  2  of  the  Act;  and  secoDd,  that  Uie  sell- 
ing of  such  tickets  as  practiced  by  the  defend- 
ant violates  the  fourth  section  of  the  Act. 

The  phrase  "  under  substantially  similar  cir- 
cumstances and  conditions"  has  identically 
the  same  meaning  in  both  sections.  If  a  com- 
mon carrier,  under  circunistances  and  condi- 
tions that  are  not  substantially  similar,  charg- 
es or  receives  from  any  person  a  greater  or 
less  compensation  for  his  transportation  than 
it  charges  or  receives  from  any  other  person 
for  doin^  for  him  a  like  and  contemporane- 
ous service,  it  is  not  guilty  of  unjust  discrimi- 
nation; and  so,  if  that  greater  or  less  compen- 
sation happens  to  be  for  carriage  over  a  longer 
distance,  less  than  is  charged  for  carriage  over 
a  shorter  distance,  the  shorter  distance  being 
included  in  the  longer,  still  the  carrier  does 
not  violate  section  4,  because  the  dissimilarity 
in  the  circumstances  and  conditions,  which 
protect  it  from  the  charge  of  unjust  discrimi- 
nation also  protect  it  from  the  charge  of  vio- 
lating the  "  long  and  short  haul"  clause.  In 
other  words,  the  dissimilarity  of  circum- 
stances and  conditions  which  authorize 
ti  carrier  to  discriminate,  also  authorize  it 
to  charge  more  for  a  shorter  than  a  longer 
haul,  it,  in  the  case  at  bar,  the  defendant  is 
warranted  in  discriminating  between  "  settlers" 
and  "land  explorers"  on  the  one  side,  and 
the  public  generally  on  the  other,  on  account 
of  dissimilar  circumstances  and  conditions, 
then,  for  the  same  reason,  it  is  warranted  in 
charging  for  the  transportation  of  such  per- 
sons for  a  longer  distance  less  than  it  charges 
the  public  generally  for  a  like  and  contempo- 
raneous transportation  for  a  shorter  ais' 
tance. 

^t  follows,  therefore,  that  if  the  circum- 
istances  and  conditions  of  the  service  rendered 
to  "settlers"  and  "land  explorers"  by  defend- 
ant are  not  similar  to  the  circumstances  and 
conditions  of  the  contemporaneous  service  ren- 
dered by  it  to  the  public  generally,  the  de- 
fendant has  violated  neither  section  2  nor  sec- 
tion 4.  Are  they  similar?  This  is  the  sole 
question,  and  will  be  discussed,  first  with  re- 
spect to  the  "settlers'"  tickets,  and  then  with 
respect  to  the  "land  explorers' "  tickets. 

I.  Settlera^  TickeU. 

We  contend  that  the  circumstances  and  con- 
•ditions  surrounding  this  class  of  passenger 
tridSQc  differ  radical^  from  the  circumstances 


and  conditions  surrounding  the  passenger  traf- 
fic with  the  public  general^. 

Generally  speaking,  all  passengers  occupy 
exactly  the  same  relation  to  the  carrier.  The 
latter  has  invested  a  certain  sum  in  its  road 
bed,  rolling  stock,  depots,  platforms  and  other 
appurtenances,  and  is  at  a  certain  fixed  expense 
to  move  every  train.  It  is  interested  in  get- 
ting the  public  to  travel  over  its  line  only  to 
the  extent  of  the  fares  which  it  receives  for 
such  travel.  A  traveler,  desiring  to  go  to  a 
certain  point,  pays  the  carrier  a  fixed  sum  to 
carry  him  to  that  point.  The  interest  of  the 
carrier  begins  with  the  application  of  the  pas- 
senger for  carriage,  and  ends  when  it  has  de- 
posited him  safely  on  its  platform  at  the  end  of 
his  journey.  For  performing  the  carriage  the 
carrier  receives  a  certain  sum.  proportioned  to 
the  distance  traveled,  the  risk  assumed,  the 
amount  invested  in  road  bed,  rolling  stock  and 
appliances,  the  expense  of  operation  and  all 
the  circumstances  of  the  case,  so  as  to  give  to 
the  carrier  a  reasonable  and  fair  compensation 
or  remuneration  for  the  service  performed. 
The  carrier  is  interested  in  the  transaction 
only  to  the  extent  of  receiving  its  reward  or 
hire,  and  carrying  the  passenger  safely  to  the 
end  of  the  journey,  for  which  the  reward  or 
hire  is  given.  Its  interest  and  lis  duty  both 
terminate  when  it  has  deposited  the  passenger 
on  its  platform  at  his  place  of  destination. 
The  reasons  which  induce  the  passenger  to 
make  the  journey,  the  length  of  time  the  pas- 
senger will  remain  at  his  destination,  the  busi- 
ness he  will  engage  in  while  there,  in  short 
everything  connected  therewith,  except  the 
actual  carriage  itself,  and  the  rare  received 
therefor,  are  matters  of  utter  indifference  to 
the  carrier.  Hence,  it  follows  that  all  pas- 
sengers should,  as  a  general  rule,  be  treated 
alike  by  common  carriers.  They  stand  upon 
the  same  footing,  and  are  objects  of  the  car- 
rier's solicitude  and  interest,  only  because  they 
are  the  pledges  or  assurances  of  so  much  rey- 
enue  and  so  much  pecuniary  profit  to  the 
carrier. 

The  defendant's  interest  in  "settlers"  to 
whom  it  sells  "settlers' "  tickets,  is  of  an  en- 
tirely different  nature.  It  appears  that  these 
tickets  are  sold  to  actual  settlers  only,  to  va- 
rious points  along  the  line  of  defendant's  rail- 
road. Jhey  are  intended  to,  and  do.  enable 
persons  of  small  means  (as  most  settlers  are) 
to  locate  permanently  in  the  comparativ^y 
sparsely  populated  regions  of  Northern  Dako- 
ta at  a  minimum  expense  for  moving  the  set- 
tler's family,  household  goods  and  effects. 
That  these  cheap  rates  are  advantageous  to 
the  settlers  goes  without  saying;  that  they  are 
a  material  nictor  in  inducing  persons  in  the 
older  communities  who  contemplate  a  change, 
to  seek  their  honies  along  the  line  of  defend- 
ant's railroad,  appears  incontrovertibly  from 
the  evidence.  The  pecuniary  saving  to  the 
settler  which  they  effect  is  not,  perhaps,  a  cir> 
cumstance  which  takes  them  out  of  the  oper- 
ation of  the  Act  to  Regulate  Commerce, 
but  the  effect  which  the^  have  on  tbe  settle- 
ment of  the  country  contiguous  to  defendant's 
railroad  is  a  circumstance  entirely  dissimilar 
from  the  circumstances  surrounding  the  pas- 
senger traffic  generally,  and  warrants  the  de- 
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fendant  In  offering  and  selling  these  tickets  to 
actual  settlers. 

It  will  be  conceded  that  the  defendant  is  in- 
terested to  no  small  degree  in  the  settlement 
of  its  territory.  At  the  present  time  that  ter- 
ritory has  a  very  sparse  population,  scattered, 
by  reason  of  the  vastness  oi  the  country,  o^er 
immense  distances.  A  small  population 
yields  a  small  freight  and  passenger  traffic; 
and  hence  the  settlement  of  its  tributary 
country  is  a  matter  of  vital  importance  to  de- 
fendant With  the  increase  of  population  of 
that  country  the  revenues  of  the  defendant 
wUl  be  proportionately  increased;  and  every 
^ttler  added  to  the  number  of  its  inhabitants 
means  Just  so  many  dollars  in  defendant's 
pocket  For  the  purpose  of  encouraging  set- 
tlement and  inducing  settlers  to  locate  fiong 
its  line,  the  defendant  has  adopted  and  pub- 
lished the  rates  mentioned  in  complainant's 
petition.  If  these  rates  were  not  offered  in- 
tending settlers,  it  appears  from  the  evidence 
that  the  settlement  of  the  country  through 
which  defendant's  road  runs  would  be  mate- 
Tiidlv  retarded. 

we  contend,  therefore,  that  these  rates  are 
a  neceaei^^  to  the  rapid  development  and  set- 
tlement 01  Northern  Dakota;  and  as  a  com- 
mon carrier,  dependent  on  its  traffic  for  a 
revenue,  the  defendant  is  deeply  interested 
in  that  development  and  settlement,  because 
they  directly-  produce  an  increase  in  its  earn- 
ings in  two  ways: 

First  The  settlement  of  the  country  pro- 
duces an  increased  tonnage  of  articles  of  com- 
merce carried  from  the  older  communities  of 
the  East  into  such  country.  The  settler  does 
not  and  cannot  produce,  by  his  own  labor, 
everything  which  he  consumes.  In  order  to 
supply  the  wants  of  himself  and  his  family,  he 
must,  to  a  greater  or  less  extent,  draw  upon 
distant  markets.  The  supplies  thus  necessarily 
brought  from  the  outside  must  pass  over  de- 
fendant's road  as  freight,  and  tne  defendant 
must  receive  a  certain  sum  as  a  reward  for 
their  carriage.  Suppose,  for  instance,  that 
the  present  tonnage  from  the  East,  of  articles 
of  prime  necessity  to  the  base  of  supplies  of 
any  given  section  of  countiy  on  defendant's 
Toad,  is  20,000  tons  per  month,  and  within  the 
next  year  the  number  of  inhabitants  of  that 
section  should  be  double,  is  it  not  certain  that, 
after  this  increase  in  population  has  taken 
place,  the  tonnage  from  the  East  to  the  base  of 
supplies  will  be  mcreased  correspondingly,  say 
from  20,000  tons  per  month  to  40,000  tons  per 
month? 

Second.  The  settler  who  locates  along  the 
Hne  of  defendant's  road  produces,  by  his  labor, 
more  than  he  consumes.  He  must  get  rid  of 
his  surplus  products  in  some  way,  and  he  does 
it  by  shipping  them  over  defendant's  road  to 
eastern  points,  receiving  from  such  points  those 
commodities  in  exchange  which  he  cannot  him- 
self produce,  and  which  are  necessary  to  the 
comfort  of  his  family.  The  defendant  receives 
a  reward  for  carrying  this  surplus  out  of  the 
country,  and  thus  its  revenues  are  decidedly 
increased  by  the  settlement. 

This  increase  can  be  estimated  with  almost 
mathematical  certainty  in  those  cases  where 
the  settler  engages  in  agriculture.  The  great 
and  almost  exclusive  crop  of  Northern  Da- 
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kota  is  wheat.  The  farms  generally  consist  of 
160  acres.  Suppose,  now,  that  a  settler  goes 
out  to  Jamestown,  one  of  the  points  mentioned 
in  the  petition,  and  locates  on  a  160  acre  tract 
to  farm.  He  will  usually  sow  at  least  120 
acres  in  wheat,  and  the  yield,  estimated  at 
flf ten  bushels  per  acre  (a  low  estimate  for  Da- 
kota), will  be  1800  bushels.  One  fourth  of  this 
quantity  will  be  required,  say,  for  home  con- 
sumption, and  the  remaining  1850  bushels  will 
be  surplus,  to  be  sent  to  outsme  market&  The 
great  wheat  depots  of  the  Northwest  are  Du- 
luth  and  Minneapolis,  and  the  farmer  will 
send  his  surplus  to  one  or  the  other  of  these 
two  places.  The  tariff  of  defendant  from 
Jainestown  to  either  city  is  twenty-two  cents 
pef  100  pounds;  and  it  will  receive  for  its  re- 
ward for  the  carriage,  the  sum  of  $166.20. 
As  nine  settlers  out  of  every  ten  who  locate  in 
Northern  Dakota,  engage  In  farming,  it  is 
safe  to  say  that  every  man  in  90  per  cent  of 
the  whole  number  which  settles  along  Uie  line 
of  defendant's  road  Is  worth,  in  Mlditional 
freights,  $156  per  annum  to  the  defendant. 

A  third  circumJstance  distinguishing  the  case 
of  settlers  from  the  general  public  anses  from 
the  fact  that  the  defendant  is  a  land  grant  rail- 
road. By  the  Act  which  incorporated  it,  the 
United  States  granted  to  it  twenty  sections  of 
land,  designated  by  odd  numbers,  on  each  side 
of  every  mile  of  road  in  the  Territories. 

18  U.  S.  Sut  at  L. 

By  virtue  of  this  grant,  the  defendant  has 
acquired  11,500,000  acres  of  land  in  the  Ter- 
ritory of  Dakota;  and  at  the  present  time'owns 
about  7,600.000  acres,  having  heretofore  sold, 
in  round  numbers,  4,000,000  acres.  The  aver- 
age value  of  these  lands,  at  the  present  time,  Is 
estimated  to  be  $2. 50  per  acre. 

Now  the  present  value  of  these  lands  will  in- 
crease in  exact  proportion  to  the  increase  of 
the  population  of  Northern  Dakota,  where 
thev^are  situated.  If  the  population  of  that 
region  can  be  increased  so  as  to  be  as  dense,  in 
comparison  to  area,  as  the  population  of,  say, 
Kansas,  it  is  reasonable  to  assume  that  ue 
value  per  acre  of  these  lands  will  be  $15  or  $20 
at  the  least,  an  appreciation  which  represents 
to  the  defendant  the  enormous  sum  of  $97,600, 
000,  in  round  numbers.  This  estimate  is,  of 
course,  an  exaggerated  one,  for  the  increase  in 
population  must  necessarily  be  gradual,  and  by 
the  time  it  reaches  the  density  supposed,  tlie 
defendant  will  have  disposed  of  a  laree  part  of 
its  lands,  and  will  not  obtain  the  full  benefit  of 
their  appreciation  In  value.  But  it  illustrates 
the  importance  to  the  defendant  of  the  settle- 
ment of  the  country.  For  every  settler  who 
locates  along  its  line  of  road,  a  certain  quantity 
of  land,  hitherto  unoccupied,  is  witiidrawn 
f  rom.the  market.  The  effect  of  this  withdrawal 
upon  the  value  of  adjacent  lands  will  be  inap- 
preciable in  the  case  of  a  single  settler,  or  even 
a  small  number  of  settlers.  But  the  pioneer 
in  time  attracts  others  around  him  in  consider- 
able numbers.  The  number  of  withdrawals  be- 
comes greater;  fewer  and  fewer  acres  of  good 
lands  are  left  for  the  new  comers  to  select 
from,  and  then  the  values  of  real  estate  begin  to 
advance.  The  defendant,  as  a  land  owner, 
will  reap  the  benefit  of  this  advance,  and  should 
therefore  be  permitted  to  encourage  settlement 
by  every  means  in  its  power.    £very  settler 
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^  iffhich  it  can  induce  to  locate  along  its  line  adds 
8o  much  to  the  present  and  future  value  of  its 
lands  in  the  yicinitv  of  the  settlement 

Are  not  these  facts  conclusive  upon  the 
question  of  defendant's  right  to  discriminate 
hi  favor  of  actual  settlers?  If  the  advantage 
resulting  to  defendant  from  that  discrimina- 
tion were  remote,  and  merely  conjectural  and 
hypothetical,  the  practice  could  not  be  sus- 
tained. But  it  is  (firect,  positive,  certain  and 
aJmost  capable  of  mathematical  computation 
in  dollars  and  cents.  The  case  is  precisely 
one  of  dissimilar  circumstances  and  conditions 
which  was  contemplated  by  Congress  when  it 
inserted  the  phrase  in  the  Act. 

The  case  of  Larriaon  v.  Ohicagoeto.  B.  Go.  1 
Inters.  Oom.  Kep.  869,  is  clearly  distinguish- 
able from  the  case  at  bar.  It  was  held  in  that 
case  that  a  carrier  cannot  sell  milage  tickets  to 
commercial  travelers  for  a  less  sum  than  to  the 
public  generally.  The  company  contended 
that  the  circumstances  and  conditions  of  that 
class  of  travelers  known  as  "drummers"  were 
not  similar  to  the  circumstances  and  conditions 
of  the  public  generally,  for  these  reasons: 

1.  The  company  argued  that  the  form  of 
milage  ticket  sold  by  it  to  drummers  contained 
a  clause  which  relieved  it  of  a  part  of  the  lia- 
bility under  and  subject  to  which  it  transported 
all  other  passengers.  This  contention  was 
overruled  by  the  CommisBion,  upon  the  ground 
that  any  and  every  passenger  might  enter  into 
such  an  agreement  restricting  the  carrier's  lia- 
bility, as  well  and  to  the  same  extent  as  a 
drummer.  The  remarks  of  Mr,  Oommimorwr 
Morrison  upon  this  point  of  the  case  would  be 
applicable  to  the  case  at  bar,  if  every  person 
who  applies  for  passage  could  become  an  actual 
settler  along  the  line  of  defendant's  road.  A 
contract  limiting  the  carrier's  liability  can  be 
entered  into  by  any  passenger  whatsoever, 
whether  he  be  a  minister,  a  drummer,  a  doctor, 
a  lawyer,  a  merchant  or  a  gentleman  of  leisure. 
An  arbitrary  classification  of  passengers,  ac- 
cording to  occupation,  permitting  those  of  one 
class  to  make  the  contract,  and  refusing  a  like 
privilege  to  all  others,  is  objectionable  because 
the  classification  is  purely  arbitrary  and  arti- 
ficial, and  rests  upon  no  peculiar  circumstances 
of  its  own,  not  common  to  the  other  classes. 

But  the  classification  made  by  the  defendant 
in  the  case  at  bar  rests  upon  substantial  and 
actual  differences  of  circumstances  in  the  case 
of  settlers  on  the  one  hand,  and  the  public  gen- 
erally on  the  other.  We  have  already  indi- 
cated those  differences,  and  need  not  dwell 
upon  them  here.  If  every  passenger  who  ap- 
plies for  carriage  will  agree  to  become  a  settler 
along  defendant's  road,  the  latter  will  give  him 
a  "settler's  ticket"  at  the  reduced  rates.  Ac- 
cording to  the  decision  of  the  Commission  in 
the  LarrUon  Case,  a  carrier  must  sell  milage 
tickets  to  every  person  who  asks  for  them,  and 
who  is  willing  to  enter  into  the  contract  limit- 
ing liability.  And  we  understand  that  decision 
to  mean  that  the  carrier  need  not  sell  milage 
tickets  to  any  person  who  refuses  to  enter  into 
the  contract.  The  defendant  here  is  ready,  and 
has  at  all  times  been  willing,  to  come  within 
the  letter  and  the  spirit  of  that  decision,  by 
selling^settlers'  tickets"to  every  passenger  who 
will  l^omea  6o7U»./^  settler,  and  by  refusing 


to  sell  them  to  every  passenger  who  will  not 
become  such  settler. 

2.  The  company  argued  in  the  second  place 
that  the  placing  of  commerdal  travelers  in  a 
separate  class  was  justified,  because  they  gen- 
erally rode  short  distances  at  a  time.and  traveled 
very  much  mote  than  other  people.  It  is  ap- 
parent tliat  this  argument  bears  no  resemblance 
whatever  to  the  argument  above  ffiven  in  sup- 
port of  defendant's  practice  wiSi  respect  to 
"settiers'  tickets." 

8.  It  was  lastly  claimed  that  commercial 
travelers,  as  salesmen,  represent  wholesale 
merchants  and  manufacturers,  for  whom  they 
sell  goods,  thereby  creating  a  large  freight 
traflic  for  the  roads  over  which  they  ride.  Up- 
on tills  point  Mr.  Commissioner  Morrison  said: 

"To  mcrease  tiie  quantity  of  railroad  busi- 
ness in  the  manner  alleged,  traveling  salesmen 
must  stimulate  consumption,  and  add  to  the 
demand  for  the  necessaries  and  comforts  of 
life.  Commercial  travelers  are  usually  men  of 
such  energy  and  superior  intelligence  that  they 
introduce  into  some  communities  articles  use- 
ful and  desirable  earlier  than  such  articles 
might  otherwise  reach  them.  Yet  the  general 
intelligence  of  the  people  is  equal  to  providing 
themselves  with  such  luxuries  and  comforts  as 
their  means  will  justify.  And  the  representa- 
tives of  merchants  are  not  likely  to  sell,  nor 
railroads  to  carry,  more  goods  than  customers, 
can  pay  for." 

It  is  apparent,  from  this  language,  that  the 
Commission  overruled  this  claim  purely  upon 
a  question  of  fact.  The  base  of  supplies  of  any 
given  section  of  country  supplies  the  wants  of 
that  section ;  and  the  quantities  of  commodi- 
ties necessary  to  supply  those  wants  depend  al- 
together upon  the  number  of  inhabitants  of 
such  section.  Increase,  the  number  of  inhabit- 
ants, and  the  quantity  of  goods  necessary  ta 
supply  their  wants  increases.  Decrease  the 
number,  and  the  quantity  decreases.  Now,  a 
drummer  who  visits  a  base  of  supplies  for  the 
purpose  of  selUnff  soods  to  its  merchants  can- 
not, by  any  possibility,  sell  a  greater  quanti^ 
than  is  required  by  the  section  drawing  upon 
that  base.  The  inhabitants  require  a  certitin 
fixed  quantity  for  their  wants,  and  wHl  pro 
cure  this  quantity  at  all  events,  even  if  the 
drummer  dioes  not  visit  the  merchants.  Any 
quantity  over  .and  above  this  fixed  quantity  is 
a  surplus  which  they  cannot  consume  and 
which  they  do  not  want  The  merchants,  be- 
ing experienced  in  their  business,  know  exact- 
ly what  is  necessary  to  suit  their  trade,  and  the 
quantity  required,  and  are  not  in  the  habit  of 
purchasing  more  than  they  can  dispose  of. 

Hence,  the  drummer  does  not,  and  in  the  nat- 
ure of  things  cannot,  add  one  pound  to  the 
freight  traffic  of  the  railroad  over  which  he 
travels  to  make  his  visit;  and  there  can  be  no 
just  ground  for  discriminating  in  his  favor  loi 
the  passenger  rates  charged  for  his  carriage. 

The  case  at  bar,  however,  differs  from  ue 
case  considered  by  the  Commission,  because 
here  every  actual  settler  along  the  line  of  de> 
fendant's  road,  causes  a  certain  increase  in  de- 
fendant's business;  and  adds  a  certain  number 
of  pounds  to  the  freight  carried  both  into  and 
out  of  the  country.  The  value  of  defendant'a 
land  is  also  enhanced;  and  it  would  seem  clear 


SUFTB  V.  NOBTHHRK   PlimTO   B.  R.  CO, 


that  the  defendant  whs  justified  In  diKriml- 
aating  in  favor  of  m  T&luable  a  puaenger. 
II.  Laitd  Btplorirtff  ROate  Tielut. 


„       .  It  baa  there- 

fore eBtabllshed  &  "Land  Department"  for  (be 
iaie  of  Ita  lauds,  with  principal  t^cea  at  St. 
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cial  rates  were  not  prohibited  by  that  Act.  It 
was,  however,  believed  tliat  Congress,  in  pass- 
ing the  Act,  intended  onlv  to  prohibit  unjust 
discrimination  practiced  by  common  carriers 
without  regard  to  the  circumstances  of  any  par- 
ticular case,  but  granted  purely  as  a  matter  of 
favoritism  for  the  purpose  of  building  up  par- 
ticular localities  at  the  expense  of  other  locali- 
ties, or  of  giving  some  particular  individual  an 
undue  advantage  over  his  competitors.  It 
seemed  that  the  case  of  settlers  had  such  a  pecul- 
iar character  of  its  own  as  to  warrant  an  ex- 
ception being  made  in  their  favor,  as  not  com- 
ing within  &e  purview  of  the  Act  and  as  not 
included  within  its  scope  liberally  construed. 
It  was  also  considered  that  unless  special  rates 
to  settlers  was  given,  the  development  of  the 
Northwest  would  be  greatly  retarded. 

Oovemed  by  these  considerations  the  defend- 
ant, a  short  time  after  the  Act  went  into  effect, 
determined  to  renew  the  sale  of  these  tickets, 
which  sale  had  been  discontinued  for  a  short 
time  after  the  Act  went  into  effect;  it  has  con- 
tinued their  sale  up  to  the  present  time. 

The  sole  question  is  whether  the  defendant  is 
correct  in  its  belief  that  these  special  rates  are 
necessary,  in  order  to  secure  speed jr  settlement 
of  the  territory  through  which  its  railroad 
runs.  If  it  is,  then  we  claim  that  the  contin- 
uance of  the  practice  8houldl)e  permitted. 

The  question  is  purely  one  of  fact;  and  the 
only  testimony  before  the  Commission  is  that 
of  Mr.  P.  B.  Groat,  defendant's  general  emi- 

Sation  agent.  The  long  expenence  which 
r.  Groat  has  had  in  this  kina  of  business  en- 
titled his  testimony  to  be  received  with  great 
consideration,  and  gives  to  it  ffreat  weight. 

What  are  the  facts  which  Mr.  Groat  s  testi- 
mony reasonably  tends  to  prove?  They  are 
in  substance  that  settlers,  as  a  rule,  are  persons 
of  small  means;  that  unless  they  can  secure  re- 
duced rates  of  transportation  from  the  point 
of  removal  to  their  destination,  they  are  un- 
able to  move,  as  their  means  do  not  permit 
them  to  pay  the  regular  tariff  rates;  and  that, 
unless  such  reduced  rates  were  permitted,  the 
settlement  of  the  thinly  populated  regions  of 
Northern  Dakota  womd  receive  a  blow,  the 
full  seriousness  of  which  it  would  be  impossi- 
ble to  calculate. 

In  considering  this  case,  therefore,  we 
urge  upon  the  Commission  the  importance  to 
the  material  prosperity  and  development  of  the 
Northwest,  of  permitting  the  defendant  to  con- 
tinue the  sale  of  these  tickets  to  settlers.  We 
firmly  believe  that  they  are  an  important  fac- 
tor in  tlie  settlement  of  the  country  through 
which  the  defendant's  road  runs,  and  that  if 
they  are  prohibited.an  incalculable  injury  will 
be  mflicted  upon  that  region.  For  this  reason, 
if  for  no  other,  their  sale  should  be  allowed 
unless  clearly  and  incontrovertibly  prohibited 
by  the  Statute. 

We  respectfully  submit  that  the  petition 
should  be  dismissed. 

Supplemental  Brief. 

In  addition  to  the  brief  submitted  herewith, 
which  said  brief  was  prepared  before  the  trial 
and  submission  of  the  case,  we  make  the  fol- 
lowing points: 


I.  That  the  petition  of  the  complainant  onglit 
to  be  dismissed  for  want  of  prosecution.    In 
section  18  of  the  Interstate  Commerce  Act  It  is 
provided  that  no  complaint  shall,  at  aoy  time, 
be  dismissed  because  of  absence  of  direct  dam> 
age  to  the  plaintiff.    This  provision  is  ttie  only 
statutory  limitation  upon  the  power  of  the  Com- 
mission to  dismiss.    We  know  of  no  justifia- 
ble practice  or  rule  warranting  the  Commission 
in  investigating  a  petition  involving  purelj 
local  questions,  when  neither  the  petitioner, 
nor  anyone  for  him,  appears  to  prosecute,  and 
especially  where  the  discrimination,  if  such  it 
is,  is  in  the  interest  of  the  general  public  and 
the  company,  and  injures  no  one.    As  inci- 
dental to  this  question  we  suggest  that  there 
is  no  proof  that  the  complainant  or  other  per- 
son has  sustained  direct  or  indirect  damage. 

II.  Section  8  of  the  Interstate  Commerce 
Act  is  an  re-enactment  of  section  2  of  an  Act 
**For  the  Better  Regulation  of  the  Traffic  on 
Railways  and  Canals."  17  and  18  Vict,  chap  81; 
enacted  July  10,  1854.  See  Supplement,  Vol. 
27,  Am.  &  £ng.  R  R.  Cas.  p.  82.  Said  kc- 
tion  8  expressly  prohibits  undue  and  unreason- 
able discrimination.  Tliis  express  prohibition 
is  a  statutory  recognition  of  just  and  reasons-, 
ble  discrimination;  and  is  a  restriction  of  the 
power  of  the  Commission  to  the  regulation  of 
undue  and  unreasonable  discrimination.  Cf^- 
eagoetc.  R.  Oo,  ▼.  Peter,  64  IlL  11;  HmuUmiic. 
R.  R,  Go.  V.  Buil,  and  Roganv.  Aiken,  9  Am. 
&  Eng.  R.  R  Cas.  128,  201. 

The  construction  by  the  Courts  of  €hwt 
Britain,  of  the  English  Statute  before  referred 
to,  must  have  an  influence  in  construing  said 
section  8.  The  Courts  of  Great  Britain  hafe 
uniformly  held  that  said  section  2  did  not  pre* 
vent  the  carrying  of  car  loads,  or  large  quanti- 
ties of  freight,  for  less  rate  per  hundrea  than 
it  did  parts  of  car  loads  or  smaller  quantities. 
27  Fed.  Rep.  p.  526:  28  Am.  &  Eng.  R  B. 
Cas.  p.  650,  and  the  English  authorities  there 
cited  by  Judge  Wallace. 

It  is  also  said  by  the  English  Courts,  in  con- 
struing said  section,  regard  should  be  had  for 
the  benefit  and  convenience  of  the  public  and 
the  convenience  of  the  railroad  companies 
with  regard  to  their  general  traffic;  and  that 
was  not  undue  and  unjust  discrimination 
wliich  benefited  the  public  and  the  traffic  of 
the  company,  and  did  not  materially  interfere 
with  or  damage  any  other  class  of  business;  that 
in  such  a  case  fancied  and  imsginary  rights 
were  not  to  be  considered.  Lees  v.  Lancaxan 
d  Tathshvre  R.  R,  Co.  1  Nev.  &  McN.  852;  Ba^ 
som  V.  Eaetem  0.  R  ChA  Nev.  &  McN.  68;  0^ 
IcUd  V.  Nariheaetem  R.  R.  Oo.  1  Nev.  <&  McN- 
72. 

The  Supreme  Court  of  Mississippi  said: 
'*We  think  that  regulating  rates  for  the  tranir 
portation  of  persons  and  property  does  not 
fall  within  the  class  of  matter  requirins  or  de- 
manding uniformity.  Perhaps  no  subject  ad- 
mits or  demands  greater  diversity  with  varying 
localities  and  circumstances  justly  affecting 
the  value  of  the  services."  21  Am.  So  Eng.  B^ 
R  Cas.  18. 

The  admitted  averments  in  the  answer  and 
the  testimony  of  Messrs.  Groat  and  Poslb^e- 
waite  and  the  conditions  and  limitations  con- 
tained in  the  land  explorer  and  settler'a  ticket* 
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which  nsB  refuted  hfm.  The  anawei  at- 
terapts  to  justify  the  sale  of  hucL  tickets  at  le- 
ducEd  rales  to  perBons  desiricg  U>  explore  and 
settle  upon  the  lands  embraced  in  defeDdaDt'a 
^overnmeoUf  laod  grants,  and  denies  all 
knowledge  or  laroimaCion  of  the  complain- 
ant's alleged  applicatioc  for  a  ticket. 

There  being  no  proof  before  the  Commis- 
^OD  that  the  complainant  was  in  fact  refused 
an  explorer's  or  settler's  ticket  on  application 
therefor,  or  was  refused  transportation  at  the 
rates  at  which  such  tickets  were  sold, it  is  obvi- 
ous that  no  personal  grievance  of  the  com- 
plaicant  is  established.  So  far  as  his  interests 
are  concerned,  there  are  no  facts  before  the 
Commission  ufwu  which  action  can  be  taken. 

Section  16  of  the  Act  to  Regulate  Commerce 
proTldes,  however,  that  If,  in  any  case  in 
which  an  investigation  shall  be  made  by  the 
said  Commission,  it  shall  be  made  to  appear 
to  thefsatlsfactioD  qI  th^  Commission,  either 
by  testimony  of  witnesses  or  other  evidence, 
that  anything  has  been  done,  or  omitted  to 
be  done,  in  violation  of  the  provisions  of  said 
A-Ct,  by  any  common  carrier.  It  shall  be  the- 
duty  of  the  Commission  to  take  proper  pro- 
ceedings to  put  an  end  to  such  violation  of  law. 
The  answer  filed  by  defendant  admilled  and 
attempted  to  justify  a  course  of  dealing  which 
the  Commission  regards  as  in  certain  respects 
illegal,  and  a  report  thereon  is  made  a  statulory 
duty.  The  defendant  was  heard  by  Its  officers 
at  binneapolls  on  September  14,  and  briefs 
have  since  been  flled  by  both  portlei. 

The  facts  found  ore  as  follows:  the  North- 
era  Pacltic  Railroad  Company  owns  and  op- 
erates a  railroad  extending  from  Ashland,  !n 
the  Estate  of  Wisconslo,  and  from  St.  Paul,  in 
the  State  of  Htnneaota,  westerly  through 
the  States  of  Wisconsin  and  Hinnesora,  and 
the  Territories  of  Dakota,  Montana.  Idaho, 
and  Washington,  to  Tacoma,  In  the  latter  Ter- 
ritory. In  connection  with  its  charier  thl» 
Company  received  from  the  Oeneral  Govern' 
ment  extensive  land  grants  in  each  of  the  said 
States  and  Territories;  and  it  Is  continually 
engaged  in  offering  said  lands  to  purchasers 
and  in  making  sales  of  the  same.  It  has  e>- 
tablished  various  land  offices,  and  has  a  land 
commissioner  at  St.  Paul  In  charge  of  such 
sales.  The  sale  of  said  lands  Is  of  great  im- 
portance to  the  Company,  not  only  on  account 
of  the  Income  arising  therefrom,  but  also  for 
the  reason  that  the  settlement  and  develop. 
ment  of  the  country  along  Its  line  tend"  to  per- 
manently increase  the  business  of  the  road, 
and  to  Insure  Its  future  prosperity. 

The  defendant  company  issues  llrat  and 
second  class  tickets,  including  first  class  round 
trip  tickets,  which  are  adverllaed  upon  Its 
published  schedules,  and  are  sold  at  its  usual 
ticket  offices,  together  with  such  excursion 
and  milage  tickets  as  are  from  time  to  time 
announced  and  sold  to  the  public  generally. 

Besides  theae  regular  tickets  It  Issues  two 
special  classes  of  tickets,  called  respectively, 
"  Round  Trip  Land  Exploring  Rebate  Tick- 
ets" and  Settlers'  One  Way  l>8nd  Tickela," 
which  are  used  to  Induce  possible  pnrcliasrrs 
to  go  and  Inspect  sold  lands,  and  buy  and 
settle  upon  the  same.  PurchaKers  of  these 
ticke'a  are  carried  upon  the  regular  trains  of 
the  Company,  and  in  the  same  cara  with  poi- 
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chasers  of  the  Oompany's  regular  issues  of 
tickets. 

The  above  described  special  tickets  are  not 
found  at  the  ticket  offices,  but  can  only  be 
procured  upon  personal  appli<^tion  to  said 
land  commissioner  at|St  Paul.  They  are  is- 
sued at  his  discretion  and  are  intended  to  be 
sold  only  to  *'  bona  fide  land  seekers,  ezamin- 
in?  with  a  view  of  securing  lands,  and  to  act- 
ual settlers."  The  rates  are  very  low  as  com- 
pared with  the  regular  first  and  second  class 
tariffs;  for  example:  to  Medora,  in  Dakota 
Territory,  the  first  class  fare  is  $28.60,  second 
class,  $19.85;  explorer's  round  Uip  ticket  out 
and  back,  $26.90:  settler's  ticket,  $14.80;  to 
Jamestown,  first  class  round  trip  out  and  back, 
$21.10;  explorer's  round  trip  ticket,  $11,  etc. 

In  addition  to  these  greatly  reduced  rates, 
the  '*  explorer's  ticket"  Dears  a  rebate  coupon 
to  be  retained  by  the  passenger,  agreeing  that 
in  case  he  shall  withlfn  forty  days  purchase 
not  less  than  160  acres  of  the  Company's  land, 
he  will  be  allowed  one  half  of  the  amount 
paid  for  such  ticket  to  be  applied  upon  his 
first  payment  for  the  land;  and  the  "  settler's 
ticket"  bears  a  like  coupon  entitling  the  pas- 
Bender  to  an  allowance  on  his  first  payment 
for  lands  purchased  from  the  Company,  equal 
to  the  whole  amount  paid  by  him  for  such 
ticket.  "Explorers'  tickets"  are  sold  to  per- 
sons who  represent  themselves  as  intending 
to  go  out  and  inspect  defendant's  lands,  with 
a  ^ew  to  subsequent  purchase  after  returning 
to  St.  Paul,  and  are  not  transferable.  "Set- 
tlers' tickets"  are  sold  to  actual  settlers  upon 
the  Company's  lands  or  upon  the  public  lands, 
no  rebates  being  available,  of  course,  in  the 
latter  case.  To  secure  settlers'  one  way  fares, 
passengers  must  be  accompanied  with  emi- 
grant effects.  Only  a  portion  of  the  Com- 
pany's road  can  be  reached  upon  these  special 
tickets,  namely:  from  Milnor,  in  Minnesota, 
805  miles  from  St.  Paul,  to  Little  Missouri,  in 
Dakota,  626  miles  from  St.  Paul.  Explorers 
•desiring  to  go  further  West  than  this  are  ac- 
commodatea  bv  special  excursion  rates  open  to 
the  public  and  regularly  advertised,  made  to 
points  west  of  the  Missouri  River  during  the  fall 
season  of  the  year. 

No  objection  has  occurred  to  the  Commis- 
sion in  respect  to  the  plan  pursued  by  the  de- 
fendant in  issuing  these  special  tickets  where- 
by an  allowance  is  made,  in  the  one  case  of 
one  half  and  in  the  other  case  of  the  entire 
price  of  the  ticket,  to  purchasers  of  the  Com- 

I)anv'8  lands.  The  Company  may  sell  its 
anas  at  such  price  as  it  may  see  fit  to  estab- 
lish therefor,  and  may  accept  whatever  it  sees 
fit  in  payment;  and  when  it  makes  a  discount 
from  the  selling  price  of  an  amount  equal  to 
the  whole  or  to  any  part  of  the  fare  paid  by 
the  purchaser  in  inspecting  or  emipating  to 
said  lands,  it  does  not  appear  to  violate  any 
of  the  provisions  of  the  Act  to  Regulate  Com- 
merce. 

But  when  the  defendant  puts  on  sale  in  an 
emigration  office  special  tickets  at  reduced 
rates,  which  are  not  open  to  the  public  at 
large,  but  which  are  nsea  by  passengers  upon 
its  ordinary  trains.  Justification  for  which  is 
claimed  in  the  fact  that  they  are  a  valuable 
auxiliary  to  the  Companv's  safes  of  real  estate, 
it  certainly  demands  and  receives  from  its  or- 


dinarv  passengers  more  toir  the  same  service, 
than  it  collects  from  persons  who,  truthfully 
or  otherwise,  represent  themselves  to  be  pro- 
spective purchasers  of  land  or  settlers,  '^his 
course  of  dealing  is  in  direct  contravention  of 
the  second  section  of  the  Act  to  Regulate 
Commerce.  The  fact  that  the  custom  tends 
to  stimulate  the  sales  of  the  Company's  land 
or  its  future  business,  cannot  be  regat^ed  as 
an  excuse  for  its  continuance.  Many  com- 
panies would  very  likely  be  glad  to  stimulate 
their  freight  business  by  offering  special  rates 
or  even  me  transportation  to  shippers  or  to 
traveling  salesmen;  and  other  companies  which 
are  eneaged  incidentally  in  the  sale  of  coal  or 
any  other  outside  enterprise,  could  largely  in- 
crease their  revenues  by  judiciously  employing 
the  facilities  of  transportation  at  their  dispoa- 
al;  but  all  these  methods  are  in  direct  oppo- 
sition to  the  spirit  and  letter  of  the  Act  to 
Regulate  Commerce,  and  are  illustrations  of 
the  evils  which  the  Act  was  designed  to  rem- 
edy. In  the  transportation  of  passengers 
carriers  are  performing  a  public  duty  under 
franchises  granted  by  the  State,  and  are  sub- 
ject to  the  rules  of  law  which  require  absolute 
impartialitv  to  all,  when  the  circumstances 
and  conditions  are  substantially  similar.  The 
fact  that  their  own  interests  may  be  promoted 
to  some  extent  by  swerving  from  this  rule 
cannot  be  regarded  as  sufficient  to  warrant  a 
departure  from  the  obvious  language  of  the 
Statute. 

It  is  further  suggested  that  the  "settlement 
of  the  country"  should  be  encouraged ;  that  the 
interest  of  tne  community  is  promoted  by  the 
taking  up  and  settling  of  new  lands  in  the  far 
West,  and  the  development  of  the  wonderful 
capabilities  of  the  Territories  across  which  de- 
fendant's line  extends.  This  consideration,  if 
entitled  to  weight,  shquld  be  addressed  to  the 
legislative  department.  The  law,  as  framed 
by  Congress,  admits  of  no  Exception  upon  any 
such  ground;  and  in  any  event  it  may  fairly 
be  questionable  whether  the  inducements 
whicn  ^nay  properly  be  given  to  purchasers  of 
railroad  lands  by  way  of  discounts  in  settle- 
ment for  the  price  thereof,  and  by  way  of  ex- 
cursion tickets  open  to  the  public  at  large,  and 
apparently  regarded  as  adequate  in  respect  to 
defendant's  territory  west  of  the  Missouri 
River,  are  not  sufficient  to  bring  their  lands 
upon  the  market  as  rapidly  as  the  interest  of 
the  country  fairly  requires. 

It  is  further  urged  by  the  defendant  that  the 
transportation  of  that  class  of  the  public 
which  it  denominates  as  "settlers"  is  performed 
under  different  circumstances  and  conditions 
from  those  attending  the  transportation  of  the 
residue  of  the  public.  The  reasons  given  are 
found  in  the  facts  that  settlers  are  usuall v  per- 
sons of  small  means  who  are  about  to  locate 
permanentlv  in  the  sparsely  populated  regions 
of  the  Northwest;  and  that  the  settlement  of 
that  territory  will  yield  a  largely  increased 
revenue  to  the  defendant  in  the  future,  on  both 
its  freight  and  passenger  traffic,  so  that  It  is 
largelv  for  the  interest  of  the  defendant  to 
stimulate  the  movement  of  settlers  toward  the 
Territories  contiguous  to  its  line.  This  is 
merely  stating  the  same  proposition  in  another 
form.  A  car  load  of  passengers  leaving  8t 
Paul,  some  of  whom  are  tourists,  some  bus- 
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iiieoB  men.  some  insiiraiice  agenta,  some  set- 
tlers, are  all  in  fact  transported  under  precise- 
ly the  same  ''circumstances  and  conditions" 
until  they  respecUvely  leave  the  car,  whatever 
may  be  their  calling  or  their  intention  as  to 
future  residence,  ft  is  not  claimed  that  the 
rates  in  question  are  forced  upon  the  defend- 
ant by  competition,  or  by  any  external  condi- 
tions whatever.  They  are  made  or  refused  at 
defendant's  pleasure.'  The  circumstances  and 
conditions  referred  to  by  defendant's  counsel 
do  not  pertain  to  the  transportation  of  the  pas- 
sengers, but  are  connected  with  their  varying 
pecuniary  ability  and  their  possible  future 
heme.  These  considerations  are  not  proper  to 
be  admitted  in  considering  the  propriety  of 
discrimination  between  passengers  who  are 
patrons  of  common  carriers. 

Moreover  "settlers/'  so-called,  are  not  con- 
fined to  the  great  Northwest,  but  are  found 
throughout  the  entire  United  States;  upon  al- 
most every  passenger  train  a  constant  move- 
ment of  population  is  goin^  on  between  the 
States,  which  if  ODce  recognized  as  forming  a 
ground  for  a  discriniioation  in  railroad  charges, 
would  make  an  opening  extremely  difficult  to 
regulate.  Professional  and  business  men  are 
frequentlv  "bwitlers"  in  fact  Travelers  coming 
through  from  eastern  points,  who  have  pur- 
chased tickets  to  their  ultimate  destination, 
may  not  be  informed  of  the  opportunity  to  ob- 
tain a  special  rate  at  the  St.  Paul  land  office; 
the  same  train  may,  and  no  doubt  often  does 
contain  "settlers,"  some  of  whom  are  charged 
much  more  than  others.  And  again  it  is  quite 
possible  for  the  defendant  to  be  imposed  upon 
by  persons  who  claim  to  be  explorers  or  set- 
tlers, when  in  fact  their  actual  intention  is  very 
different.  These  considerations  illustrate  the 
practical  impossibility  as  well  as  the  inevitable 
unfairness  of  attempts  to  dlscrfminate  among 

Eassengers  enjoying  the  same  accomodations, 
y  reason  of  any  special  classification  founded 
upon  means,  occupation,  or  purpose. 

It  will  be  very  difficult  to  find  any  principle 
upon  which  the  transportation  of  passengers 
in  our  country  can  be  impartially  and  fairly 
carried  on  short  of  maintaining  the  rule  of  ab- 
solute equality  of  payment  from  all  persons 
enjoyioff  the  same  accommodations. 

Tht  £fendarU  must,  therrfore,  be  notified  to 
immediately  cease  and  desist  from  selling  either 
of  said  tpeeial  classes  of  (iekets  at  latter  rates  than 
those  established  by  it  for  the  sale  of  tickets  to  the 
public  generaUy, 
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David  F.  ALLEN  and  Edward  A.  ALLEN 

LOUISVILLE,  NEW  ALBANY  &  CHL 
CAGO  R  CO. 

(No.  44.) 

*In  this  case  the  complaint  is  that  the  de- 
fendant violates  the  fourth  section  of 
the  Interstate  Commerce  Law  by  ehar^ 
in^  more  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  in 
the  same  direction.  The  facts  are  that 
defendant  has  a  line  of  railroad  extend- 
ing from  New  Albany,  Indiana,  to  Mich- 

*8yUabi]s  by  Coounr,  Chairman, 
Inm  8. 


igan  City,  passing  throQfirh  India 
and  Frankfort.  At  Indianapc 
road  is  crossed  by  east  and  we 
which  gfive  a  rate  on  wheat  to  Ne 
of  twenty- three  cents  a  hundred  ] 
At  Frankfort  it  is  crossed  by  x 
road  which  makes  a  rate  to  New 
twenty-five  cents.  At  South  W 
defendant's  road  is  crossed  by  t! 
York,  Chicago  &  St.  Louis;  and  a 
igan  City  it  intersects  the  Miehij^ 
traL  Defendant  wishes  to  part 
in  the  grain  carrying  trade  to  Ne^ 
and  the  Michigan  Central  will 
from  it  at  Michigan  City  Rrain  t^ 
at  Indianapolis,  and  prorate  wit 
twenty-three  cent  rate  on  a  mil 
sis.  The  New  York,  Chica^  &  S 
will  receive  from  it  at  South  W 
the  fcrain  taken  up  at  Frankfort  s 
rate  with  it  the  twenty-five  cent 
a  milage  basis.  Defendant  has 
the  practice  of  taking  wheat  at 
apous  on  these  terms;  and  it  rec 
car  load  from  complainants  at  Fr 
and  charged  the  twenty-five  cei 
The  Indianapolis  shipments  are 
through  Frankfort  on  their 
Michigan  City,  and  the  whole  c 
from  Indianapolis  to  New  York  ti 
igan  Citv  is  greater  than  from 
fort  to  If  ew  York  by  South  W 
It  appeared  by  the  evidence,  h< 

I.  That  by  the  direct  line  India 
is  nearer  to  New  York  than  Fr 
is  by  its  direct  line,  and  is  give 
rates  for  that  reason; 

II.  That  defendant  receives  a 
compensation  for  its  haul  from 
apolis  to  Michigan  City  than  it  * 
its  haul  from  Frankfort  to  Sout 
atah,  and  consequently  does  nc 
own  line  charge  more  for  the 
haul; 

m.  That  defendant  does  not,  s 
not,  control  the  fixing  of  rates 
crossing  and  intersecting  lines,  i 
no  option  but  to  accept  those  rat€ 
are  fixed  and  prorate  upon  thei 
cease  to  take  grain  altogether. 

(a)  These  facts  show  no  viola 
defendant  of  the  long  and  she 
clause  of  the  Act.  Its  own  chaj 
the  g^reater  for  the  longer  distaii 
if  the  whole  charge  to  New  Yor 
greater  for  the  shorter  distance,! 
because  the  Michigan  Central 
less  on  its  own  line  than  does  t 
York,  Chicago  &  St.  Louis^e 
having  no  control  of  either. 

{b)  If  it  is  desired  to  test  the  \ 
ableness  of  the  throug^h  ral 
Frankfort  to  New  York,  all  th< 
responsible  for  it  shonld  be  m 
fendants.  It  is  not  enough  t 
the  initial  road  defendant,  unl 
road  has  authority  to  make  the 
them  all. 

(c)  The  conclusion  is  that  tl 
pUUnt  is  not  sustained. 

(Decided  November  1, 1887.) 
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COMPLAINT  for  violaUons  of  section  4  of 
the  Interstate  Oommerce  Act,  in  charging 
more  for  a  short  than  for  the  long  haul. 

The  complaint  and  answer  are  given  on 
page  586,  ante. 

At  the  hearing  before  the  Commission,  at 
Chicago,  on  September  20, 1887.  the  following 
testimony  was  received: 

William  H.  McDoel,  having  been  duly 
sworn,  was  examined  as  follows,  by  Mr, 
Friedley,  of  counsel  for  defendant: 

Q.  Mr.  McDoel.  what  position  do  you  hold 
with  the  respondent  railway  company? 

A.  Traffic  Manager. 

Q.  Were  you  occupying  that  position  at  the 
time  this  controversy  arose  with  the  complain- 
ants at  Frankfort? 

A.  Yes  sir. 

Q.  Will  you  state  to  the  Commission  what 
line  is  the  shorter  or  more  direct  line  from  In- 
dianapolis to  New  York  for  the  purpose  of 
making  shipments  of  freights  of  the  sixth  class 
of  the  joint  classification  now  in  force? 

A.  I  think  it  is  based  on  the  milage  of  the 
Pennsylvania  Company. 

Q.  Will  you  state  now  what  is  the  line  mak- 
ing: the  rate  from  Frankfort,  Indiana,  to  New 
York? 

A.  The  rates  are  made  by  the  Lake  Erie  & 
Western.  That  is  not  the  shortest  route,  but 
it  is  the  route,  I  think,  on  which  the  rates  are 
based. 

Q.  Is  it,  or  is  it  not,  the  shortest  practical 
route  in  operation? 

A.  I  think  it  is. 

Q.  Will  you  state  now,  if  you  please,  over 
what  line  the  Lackawanna  Fast  Freight  Line 
operates  with  you? 

A.  It  leaves  our  line  at  South  Wanatah,  run- 
ning over  the  New  York,  Chicago  &  St.  Louis 
Railway. 

Q.  Have  you  examined  one  of  these  maps? 

a:  Yes  sir. 

Q.  Does  the  red  line  correctly  represent  the 
Lackawanna  Line? 

A.  Yes  sir. 

Q.  What  does  the  blue  line  represent? 

A.  It  represents  the  line  upon  which  the  fast 
freight  line  known  as  the* 'Blue  Line"  operates 
over  the  Michigan  Central  and  connections. 

Q.  Mr.  McDoel,  taking  into  consideration 
the  bulk  and  volume  of  your  traffic  between 
Indianapolis  and  Michigan  City,  state  to  the 
Commission  if  you  are  deprived  of  the  east 
bound  business  heretofore  procured  by  you  at 
Indianapolis,  how  it  would  affect  the  operation 
of  your  road  as  to  giving  you  full  train  loads 
between  those  points. 

Mr.  Suit:    What  is  that? 

Mr.  Friedley:  I  asked  him  to  state,  tak- 
ing into  consideration  the  volume  of  the  traffic 
between  Indianapolis  and  Michigan  City  and 
intermediate  points,  how  the  operation  of  his 
line  would  be  affected  if  he  were  deprived  of 
the  Indianapolis  east  bound  traffic,  with  ref- 
erence to  whether  he  would  have  full  train 
loads  or  not. 

Mr  Suit:  The  Commission  can  see. 

By  the  Chairman:  Let  him  give  the  an- 
swer. 

The  Witness:  We  would  be  deprived  of 
just  that  much  business,  and,  as  a  rule,  be 
compelled  to  haul  the  cars  that  are  now  loaded 


with  seaboard  business,   back  over  our  line 
empty. 

By  Mr.  Friedley: 

Q.  State  w.hy  that  is.  If  it  is  in  connection 
with  the  lumber  trade  at  Michigan  City. 

A.  That  is  caused  from  the  fact  that  we 
haul  niore  load,  sas  it  now  is,  into  Indianapolis 
than  we  haul  out. 

Q.  Now,  taking  those  facts  into  considera- 
tion, and  the  element  of  the  reduction  of  the 
cost  of  train  service  on  that  line,  state  whether 
or  not  in  your  judgment,  the  traffic  you  pro- 
cure at  the  twenty-three  Cent  rate  out  of  Indian- 
apolis gives  you  any  margin  of  profit? 

A.  Yes,  it  does  undoubtedly. 

Q.  Mr.  McDoel,  what  tule,  if  any,  or  custom^ 
exists  among  the  transportation  companies  op- 
erating in  that  section  of  the  Union,  as  to  the 
reception  of  traffic  from  a  line  on  which  it 
originates  at  less  sums  than  the  short  line  rate 
from  the  initial  to  the  terminal  point? 

A.  The  connecting  lines  would  decline  to 
receive  it,  unless  it  was  charged  at  the  agreed 
rate  from  the  initial  point 

Q.  When  you  speak  of  the  agreed  rate,  how 
has  that  been  determined,  and  what  is  it  based 
upon?    Upon  the  milage  of  what  line? 

A.  Chicago,  for  instance,  is  taken  as  a  unit, 
and  the  short  line  milage  from  the  ciossing  is 
used  as  a  basis.  For  instance,  take  Chicago 
at  100  per  cent;  Indianapolis  is  98  per  cent, 
either  based  on  the  actual  milaee  or  as  near 
that  as  may  be,  taking  into  consideration  the 
surrounding  circumstances.  The  short  line 
milage  would  be  the  lowest  rate  that  would  be 
received  by  our  connections;  it  may  be  a  trifle 
higher  by  agreement  by  all  lines  in  interest. 

Q.  Have  you,  since  your  connection  with 
this  Railway  Company,  had  any  regular  pa- 
trons in  erain  shipments  to  the  seaboard  points 
from  Indianapolis? 

A.  Yes  sir. 

Q.  Name  some  of  your  customers. 

A.  Well.  William  Scott  <&  Company,  Mack- 
mer  Milling  Company,  and  several  others  that 
I  cannot  recall  now. 

Q.  Why  do  vou  make  this  twenty-three  cent 
rate  out  of  Indianapolis? 

A.  Because  it  was  the  rate  eatablished  by 
the  short  line. 

Q.  What  difference  did  that  make  to  you? 
Did  you  make  it  for  the  purpose  of  securing 
the  traffic  of  your  former  customers? 

A.  We  could  not  secure  any  traffic  unless 
we  made  the  same  rate  made  by  all  Unes,  natr 
urally. 

Mr.  Friedley:  Mr.  Suit,  it  may  be  coo* 
ceded  that  the  map  shows  the  yarious  cross- 
ings? 

Mr,  Suit:  That  is  described  in  your  an- 
swer, is  it? 

Mr.  Friedley:    Yes  sir 

Mr,  Suit:  That's  all  right.  I  suppose  it  is 
correct  of  course. 

By  Mr,  Friedley: 

Q.  Mr.  McDoel,  will  yon  examine  the  table 
of  distances  on  the  third  page  of  the  answer, 
and  state  whether  it  is  correct,  in  substance, 
giving  the  relative  distance  between  these 
junction  points? 

By  the  Chairman:  Do  you  raise  any  ques^ 
tion  about  that? 

Mr.  Suit:    I  raise  no  question  about  that 
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Mr,  Friedleyt  That's  conceded  then. 
Then  the  map  is  correct  too? 

Mr,  Suit:    Tes  sir;  that's  correct. 

By  Mr.  Suit: 

Q.  Mr.  McDoel,  will  you  be  kind  enough  to 
state  to  the  Commission  what  you  mean  by  say- 
ing you  would  be  obliged  to  haul  your  cars 
back  empty  any  more  over  one  route  than  over 
another? 

A.  I  stated  that  we  would  have  to  bring 
more  cars  back  empty  if  we  did  not  take  east 
bound  business. 

Q.  Yes,  sir.  Now  will  you  please  explain  to 
the  Commission  in  what  respect  the  shipment 
of  a  car  load  of  grain  from  Frankfort  over  the 
Lackawanna  route  would  differ  from  the  ship- 
ment of  a  car  lOad  of  grain  from  Indianapolis 
over  the  Lackawanna  route,  so  far  as  compell- 
ing you  to  bring  back  empty  cars?  In  other 
words,  a  car  taken  from  Frankfort  to  New  York 
over  the  Lackawanna  would  go  precisely  the 
same  way  that  a  car  taken  from  Indianapolis 
over  the  Lackawanna,  would  it  not? 

A.  Yes  sir. 

Q.  And  Frankfort  is  forty-seven  miles 
nearer  New  York  via  that  route  than  Indian- 
apolis? 

A.  Yes  sir. 

Q.  And  this  car  did  go  over  that  route? 
Then  this  car  was  not  shaded  with  blue,  it  was 
shaded  with  red? 

A.  It  went  over  the  Lackawanna  Line. 

Q.  One  other  question,  I  believe,  is  all  I 
care  to  ask  and  occupy  the  time  of  the  Com- 
mission with.  You  speak  something  of  the 
connecting  line  declinine  to  receive  cars  from 
you  unless  they  should  oe  taken  at  an  agreed 
rate.  The  rate  you  have  agreed  upon  with 
these  connecting  lines,  do  you  mean? 

A.  Yes  sir. 

Q.  I  will  ask  you  to  state  to  this  Commis- 
sion if  the  rate  is  not  determined  by  the  ini- 
tial route,  and  the  connecting  lines  simply  get 
their  percentage  of  what  you  have  determined 
to  ship  this  car  for? 

A.  No  sir. 

Q.  You  mav  explain  that  to  the  gentlemen. 

A.  The  initial  road,  for  instance,  could  not 
name  the  rate  except  by  agreement  with  its 
connections,  and  by  agreement  of  the  first  line 
with  its  competitors  at  competing  points. 

Q.  Then  will  you  state  whether  or  not,  at 
the  time  this  car  was  received  from  Mr.  Allen 
at  Frankfort,  your  road  had  anv  deal  or  ar- 
rangement with  the  Lake  Erie  &  Western  or 
Yandalia  or  the  Terre  Haute  &  Logansport 
Branch  of  it,  by  which  you  were  not  to  take 
anything  out  of  Frankfort  at  less  than  twenty- 
five  cents? 

A.  Yes  sir. 

Q.  You  may  state  now  whether  any  freight 
can  be  shipped  over  your  road  to  New  York 
without  going  through  Frankfort? 

A.  Not  from  points  between  Indianapolis. 

By  Comfnis$ioner  Walker: 

Q.  What  percentage  of  the  Chicago  rate  does 
Frankfort  take? 

A.  Ninety-sir  per  cent, 

Q.  Practically? 

A.  Yes  sir.  At  the  time  this  shipment  was 
made  it  was  twenty-five  cents,  or  the  same  as 
Chicago. 

Q.  That  was  100  per  cent 

Intbr  S. 


A.  Yes  sir.    It  has  been  changed  since  and 

Sut  back  to  ninety- six  by  all  lines  except  the 
Tew  Albany. 

By  the  Chairman: 

Q.  Do  you  still  maintain  that? 

A.  We  still  maintain  it 

By  Mr.  Suit: 

Q.  And  was  that  change  made  since  the  in- 
stitution of  this  proceeding? 

A.  Yes  sir.  I  may  explain  that  96  per  cent 
of  the  Chicago  rate  would  be  the  lowest  possi- 
ble rate  that  could  be  made  by  any  line  out  of 
Frankfort.  If  it  was  made  less  than  that,  our 
eastern  connection  would  decline  to  receive 
the  property.  The  rule  is  such,  and  there  is  an 
agreement  to  that  effect,  but  lines  at  a  compet- 
ing point  may,  by  agreement,  make  a  higher 
rate  than  the  percentage.  For  instance,  we 
agreed,  on  account  of  contiguous  territory  and 
rates,  that  we  would  make  It  the  same  as  Chi- 
cago at  Frankfort  but  I  don't  know  what 
brought  about  this  reduction  back  to  ninety- 
six.  It  was  not  by  sCTeement  with  all  the 
lines;  it  was  made,  I  think,  by  the  Lake  Erie 
&  Western  Road  arbitrarily. 

By  Commissioner  Walker: 

Q.  This  shipment  in  question  was  made  in 
a  Blue  Line  car,  was  it  not? 

A.  No  sir. 

Mr.  Suit:  We  asked  for  it,  but  they  shipped 
it  over  a  different  route. 

Commissioner  Walker:  Your  petition  says 
it  was  shipped  in  a  Blue  Line  car. 

Mr,  Suit:  We  have  an  understanding  and 
agreement  on  that 

Mr.  Friedley:  I  do  not  know  as  it  makes 
any  difference.  I  will  rest  my  case  with  that 
showing. 

By  the  Chairman:  If  you  are  through 
with  the  evidence,  you  can  proceed  with  any 
questions. 

Mr.  Suit:  I  have  made  a  prima  facie  case. 
I  will  waive  anything  I  may  have  to  say. 

Messrs.  Joseph  C.  Suit  and  Joseph 
Combs»  for  petitioners: 

Section  8  of  the  Interstate  Commerce  Act 
prohibits  common  carriers  from  giving  un- 
reasonable preference  or  advantage  to  any 
person,  firm  or  locality,  or  to  any  particular 
traffic.  The  petitioners  insist  that  the  con- 
duct of  the  defendant  is  obnoxious  to  the 
above  section.  A  tariff  which  gives  shippers 
a  shorter  distance  and  higher  rates,  than  it 
gives  shippers  for  a  greater  distance  over  the 
same  line  of  travel,  is  an  undue  preference 
and  advantage  within  the  meaning  of  this  seo> 
tion.  It  prefers  and  gives  an  advantage  to 
one  person,  firm  or  particular  traffic,  by  which 
he,  they  or  it  are  able  to  give  a  greater  price 
for  a  like  kind  of  commodity  in  a  given  local- 
ity, than  other  persons  can  give  for  tho  same 
article  under  similar  conditions. 

The  giving  of  more  favorable  rates  to  per- 
sons engaged  in  shipping  bran  from  Indian- 
apolis, which  comes  withm  the  sixth  clause  as 
classified  by  the  said  tariff  rate,  than  are  given 
to  persons  engaged  in  the  same  trade  at  Frank- 
fort, is  in  effect  to  give  the  traffic  at  the  former 
place  an  undue  and  unreasonable  advantage 
over  the  latter.  If  the  advantage  is  unreason- 
able '*in  any  respect  whatsoever"  it  is  prohib- 
ited. It  is  unreasonable  in  so  far  as  it  gives 
1  shippers  at  Indianapolis  an  unreasonable  ad- 
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yantage  over  shippers  of  the  same  class  of 
eoods  at  Frankfort.  It  is  unreasoDable  in  so 
far  as  it  forces  the  agricultural  interests  of 
Frankfort  to  part  with  their  products  and 
property  at  a  less  value  than  do  like  interests 
at  the  City  of  Indianapolis.  It  is  unreason- 
able in  so  far  as  it  compels  the  country  mer- 
chant to  pay  a  greater  rate  for  transportation, 
and  the  farmer  to  receive  less  value  for  his 
products  and  labor;  all  of  which  come  within 
the  inhibition  of  section  8  and  are  pronounced 
unlawful. 

The  fourth  section  in  substance  provides 
that  it  shall  be  unlawful  for  any  common 
carrier  to  charge  or  receive  a  greater  sum  of 
money  for  transportation  of  goods  for  a  shorter 
distance  than  is  received  for  a  lon|;er  distance 
of  like  kind  of  freight  under  similar  circum- 
stances, over  the  same  line  of  railway.  The 
evidence  shows,  and  it  is  admitted,  that  Frank- 
fort is  forty-seven  miles  nearer  New  York  over 
defendant's  line  of  railway  than  Indianapolis, 
and  that  to  reach  New  York,  cars  going  from 
Indianapolis  must  necessarily  pass  through 
Frankfort.  It  is  further  admitted  that  re- 
spondent charges  twenty-three  cents  per  100 
pounds  for  carrying  freight  over  said  line 
from  and  to  terminaipoints;  and  it  was  proven 
that  such  rate  was  denied  by  petitioners,  and 
that  said  respondent  demanded  and  received 
twenty- five  cents  per  100  pounds  for  transport- 
ing bran  for  petitioners  from  said  City  of 
Frankfort  to  said  City  of  New  York.  The 
answer  to  this  violation  of  section  4  is  that  as 
there  are  many  lines  of  railways  from  Indian- 
apolis engaged  in  the  carrying  trade  to  Atlan- 
tic ports,  respondent  is  forced  to  meet  the  rates 
of  said  other  carriers  and  give  equal  or  better 
rate3  and  facilities  for  transporting  merchan- 
dise, or  abandon  the  field  of  traffic  to  others. 
If  respondent  can  carry  such  goods  from  In- 
dianapolis to  the  seaboard  at  the  rate  above 
given,  why  should  it  be  permitted  to  charge 
a  carrying  rate  for  such  carriage  on  confess- 
edly a  shorter  route  and  for  a  shorter  distance, 
over  the  same  line  in  the  same  direction? 
The  practice  sought  to  be  justified  by  this  ar- 
gument must  so  reduce  the  earning  capacity 
and  power  of  a  carrier,  transporting  merchan- 
dise to  and  from  trade  centers,  that  bank- 
ruptcy must  follow;  or  if  it  may  success- 
fully compete  with  rival  carriers,  the  tariff 
must  be  so  increased  at  points  of  lesser  non- 
competitive commercial  importance,  and  on 
country  shippers,  that  they  may  be  able  to 
continue  in  the  carrying  trade  at  all.  Thus 
will  trade  centers  become  richer  on  the  sub- 
stance and  labor  of  men  less  fortunately  sit- 
uated. Localities  remote  from  trade  centers 
are  by  such  devices  forced  to  pay  for  carrying 
products  of  more  fortunate  men  to  a  healihf lu 
market — a  state  or  condition  which  the  Act  in 
question  did  not  intend  should  be  permitted 
to  follow  or  continue. 

Dissimilarity  is  said  to  exist  in  the  facts 
that  Frankfort  is  north  of  Indianapolis;  that 
connecting  lines  will  not  reduce  their  tariff, 
and  will  not  receive  respondent's  cars  at  a 
smaller  tariff  rate,  and  respondent  should  not 
be  compelled  to  carry  freight  from  Indian- 
apolis at  the  same  tariff  for  which  it  is  carried 
from  Frankfort.    The  petitioners  do  not  seek 


to  force  the  same  rate  from  both  points,  but 
they  do  insist  that  Frankfort  is  entitled  to  as 
favorable  a  rate  as  Indianapolis,  for  a  li^e  kind 
of  service,  over  the  same  route,  in  the  same 
direction,  and  over  a  less  number  of  miles. 

Messrs.  Haynes  &  Easley  and  Oeo*  W* 
Friedley,  for  defendant: 

1.  The  fact  of  the  direction  in  which  the 
defendant's  road  leads  from  Indianapolis  to 
Michigan  City  with  reference  to  the  Atlantic 
seaboard  traffic,  and  that  to  raise  the  Indian- 
apolis rate  to  the  Frankfort  rate  would  de- 
prive Indianapolis  of  legitimate  competition, 
and  result  in  defendant  gettingno  business  from 
Indianapolis,  in  connection  with  the  fact  that  il 
the  Indianapolis  rate  was  put  in  force  at  Frank- 
fort the  traffic  would  not  be  taken  by  defend-  , 
ant's  connections,  and  if  It  were  would  in- 
augurate a  war  of  rates  disastrous  alike  to  the 
defendant  and  the  public,  puts  the  defendant 
in  the  predicament  of  either  doing  the  Indian- 
apolis business  at  the  short  line  rate  or  aban- 
doning that  traffic  altogether.  These  facts 
justify  the  takine  of  Indianapolis  traffic  at  a 
lower  rate  than  the  Frankfort  traffic. 

Re  Louimtle  &  NashvUle  R  B,  Co.  1  Inters. 
Com.  Rep.  279. 

The  views  expressed  by  Judge  Cooley  are 
well  sustained  by  the  decision  of  Mr.  Ccmmis- 
sioner  Rogers  in  the  Conwlaint  ofB,J,  Bie/i- 
ardson  <ft  tt>.  1  N.  Y.  R.  K.  Comrs.  Rep.  101, 
106;  Band  Lumber  Go.  v.  0,  B.  A  Q.  R  B,  Co. 
Comrs.  Rep.  Iowa,  550-553;  Ex  parte  Koehler, 
1  Inters.  Com.  Rep.  28,  817;  8.  C.  21  Am  d^ 
£ng.  R.  R.  Cas.  52,  58;  Qreenhood,  Public 
Poflcy,  pp.  639.  640;    Hadley,  R.  R  Trans- 

gortation,  pp.  116,  117.    Bee  Report  of  Simon 
terns.  Senate  Min.  Doc.  66,  pp.  18,  19. 
If  the  competition  is  legitimate  and  the  dis- 
crimination between  localities  is  made  in  good 
faith  for  the  purposes  of  securing  advantages 
to  the  carrier  not  otherwise  attainable,  it  is 

f)ermissible.  But  if  the  competition  is  illegit- 
mate  and  made  to  meet  cut  or  war  rates,  and 
not  founded  upon  the  ordinary  laws  of  trade» 
the  discrimination  cannot  be  upheld. 

llUnois  Central  R  B.  Co.  v.  PwypU.  10  West. 
Rep.  688. 

2.  It  must  be  determined  from  the  bill  of 
lading,  schedules,  tariffs  and  map  offered  in 
evidence  that  the  shipments  from  Indianapolis 
to  New  York  by  way  of  Michigan  City  and  the 
Blue  Line  are  not  over  the  same  line  in  the 
same  direction  as  the  shipments  from  Frank- 
fort by  way  of  South  Wanatah  over  the  Lack- 
awanna Line. 

The  word  "line"  in  the  fourth  section  of 
the  Commerce  Act  should  receive  the  same 
construction  as  the  word  "route"  in  the  Reg- 
ulation of  Railways  Act,  1878,  section  II, 
subsection  5,  and  means  a  route  of  carriage 
"from  the  station  on  the  sending  line  where 
the  traffic  arises  to  the  station  on  the  forward- 
ing line  where  the  traffic  is  delivered." 

East  A  West  B.  v.  Great  Wesi&m  Baikoajf^ 
1  Ry.  &  Canal  Traffic  Cases,  844 

The  expression  "over  the  same  line  in  the 
same  direction,"  should  be  given  substantially 
the  same  construction  as  the  expression  in  the 
Railway  Clauses  ConsolidaUon  Act,  1845,  aeo- 
tion  90,  "passine  only  over  the  same  portion  of 
the  line  of  railway  under  the  same  circiui* 
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stances,"  and  heid  to  mean  passing  between 
the  same  points  of  departure  and  arrival;  pass- 
ing over  no  other  part  of  any  other  line. 

Jianehest&Tj  8.  db  L.  R.  do.  v.  Benaby  Main 
OoOiery  Co,  L.  R.  14  Q.  B.  Dlv.  223;  Finney  v. 
Qlohcow  B.  Oo.  2  Macq.  188;  Murray  v.  OUm- 
tow  etc  R,  Co,  11  Ct.  8es.  Cas.  (4th  series)  205; 
CommoniuaUh  y,  Worcester  etc,  B,  B,  Oo,  124 
Mass.  561. 

8.  But  if  the  line  used  from  Indianapolis 
and  the  line  used  from  Frankfort  are  held 
to  be  the  same  line,  there  being  no  evi- 
dence offered  in  the  case  to  show  the  propor- 
tion of  the  defendant's  part  of  the  through 
rate,  there  is  no  evidence  in  the  case  from 
which  it  can  be  determined  whether  the  de- 
fendant has  charged  a  greater  sum  for  the 
shorter  haul.  It  must  be  held  under  the  Com- 
merce Act,  and  especially  under  that  pro- 
vision which  provides  that  no  common  carrier 
party  to  a  joint  tariff  shall  be  liable  for  the 
failure  of  any  other  common  carrier  to  observe 
and  adhere  to  the  rates  or  charges  made  and 
published,  that  the  respondent  can  only  be  lia- 
ble for  such  part  of  Uie  overcharge  as  was  re- 
ceived by  it. 

Streeter  v.  Chicago  etc,  B,  Co,  40  Wis.  294; 
8.  a  18  Am.  &  £ng.  R.  R.  Cas.  489. 

Repobt  and  Opinion  of  th£  Com hission. 

Cooleyy  Chairman: 

The  complaint  in  this  case  is  that  the  defend- 
ant violates  the  fourth  section  of  the  Act  to 
Regulate  Commerce  by  charging  more  for  the 
transportation  of  a  like  kind  of  property  for  a 
shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter  be- 
ing included  in  the  longer  distance. 

The  facts  as  we  find  them  to  be  on  the  evi- 
dence are  the  following:  the  defendant  has  a 
line  of  railroad  extendmg  in  a  direction  west 
of  north  from  New  Albany  to  Chicago,  with  a 
branch  line  from  Monon  to  Michigan  City. 
The  line  is  crossed  at  mamr  points  by  roads 
which  form  lines  to  New  York  and  other  At- 
lantic seaboard  cities.  Among  the  points  where 
there  are  such  crossings  are  Indianapolis, 
Frankfort  and  South  Wanatah,  in  the  State  of 
Indiana.  The  branch  from  Monon  intersects 
the  Michigan  Central  Railroad  at  Michigan 
City.  Defendant's  road  is  through  a  grain 
growing  region,  from  which  wheat  and  prod- 
ucts of  wheat  are  taken  to  the  seaboard.  The 
direct  roads  from  the  points  on  defendant's 
line  to  the  Atlantic  cities  determine  the  rates 
that  shall  be  charged  for  the  transportation, 
and  other  roads  that  participate  with  them  in 
the  business  accept  the  rates  so  fixed,  appor- 
tioning it  on  some  agreed  basis. 

The  complainants  are  dealers  in  grain  and 
grain  products  at  Frankfort,  and  buy  for  the 
eastern  market.  The  current  rate  from  Frank- 
fort to  New  York  is  twenty-five  cents  per  100 
pounds.  From  I  ndianapolis  to  New  York,  the 
distance  by  direct  lines  being  somewhat  less, 
the  rate  is  only  twenty-three  cents  per  100 
pounds.  Tbe  management  of  the  defendant  is 
desirous  of  participating  in  the  grain  carrying 
trade,  but  to  have  any  part  in  the  east  bound 
traffic  it  must  carry  at  such  rates  that  the 
whole  charge  to  the  seaboard  over  all  the  roads 
forming  a  line  of  transportation  shall  be  the 
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current  rate  at  the  point  at  which  the  traffic  is 
received.  The  roads  crossing  the  defendant's 
road  are  willing  to  receive  the  traffic  from  it 
and  divide  the  compensation  by  prorating  on  a 
milage  basis.  Defendant  has  a^  arrangement 
with  the  Michigan  Central  Railroad  Company 
whereby  it  receives  grain  at  Indianapolis  at 
the  twenty-three  cent  rate  and  delivers  it  to 
the  Michigan  Central  at  Michigan  City,  pro- 
rating the  compensation,  and  another  with  the 
New  York,  Chicago  &  St.  Louis  Railroad  Com 
pany  whereby  it  receives  grain  at  Frankfort  at 
the  twenty-five  cent  rate  and  delivers  it  to  the 
last  named  road  at  South  Wanatah,  prorating 
the  compensation.  The  result  is  that  the  rate 
given  by  defendant  to  shippers  at  Indianapolis 
by  the  Michigan  Central  Line  is  less  than  the 
rate  given  at  Frankfort  by  the  other  line, 
although  the  distance  by  the  former  line  is 
greater. 

This  proceeding  is  instituted  to  compel  re- 
duction in  the  rate  at  Frankfort  to  the  level  of 
the  Indianapolis  rate.  The  complainants  do 
not  usually  send  grain  by  defendant's  road, 
but  they  sent  a  consignment  of  grain  product 
by  it  and  paid  the  twenty-five  cent  rate  under 
protest,  with  a  view  to  this  proceeding.  It  is 
not  claimed  that  the  direct  line  from  Frankfort 
to  New  York  violates  the  Law  by  charging  the 
twenty-five  cent  rate;  but  it  is  supposed  that  if 
defendant  is  compelled  to  reduce  its  rate  by 
the  order  of  the  Commission,  the  direct  line 
will  have  no  alternative  and  must  make  the  like 
reduction.  In  fact  since  this  proceeding  was 
begun,  a  reduction  to  twenty-four  cents  has 
been  made. 

The  distance  from  Indianapolis  to  New  York 
by  the  shortest  railroad  line  is  825  miles.  From 
Frankfort  the  shortest  railroad  route  fs  846 
miles.  From  Indianapolis  to  Michigan  City  is 
154  miles,  and  from  Indianapolis  to  New  York, 
by  way  of  Michigan  City  and  the  Michigan 
Central  Railroad ,  Is  1 .055  miles.  From  Frank- 
fort to  South  Wanatah  is  eighty  four  miles; 
and  from  Frankfort  to  New  Y'orfc,  by  way  of 
South  Wanatah  and  the  New  York,  Chicago 
&  BtLouis  Railroad,  is  1,008  miles.  These  fig- 
ures give  a  basis  for  such  calculations  as  are 
necessary  to  an  understanding  of  the  legal 
propositions. 

On  the  hearing  the  general  question  was  dis- 
cussed, whether  the  transportation  of  grain  to 
the  seaboard  through  the  agency  of  tbe  defend- 
ant is  under  circumstances  and  conditions  so 
different  at  Frankfort  from  what  they  are  at 
Indianapolis  as  to  justify  the  greater  charge 
on  the  shorter  haul.  For  the  defendant  it  was 
contended  that  they  were — Indianapolis  being 
not  only  a  point  of  greater  railroad  concentra- 
tion and  competition,  but  also  nearer  New 
York  by  the  durect  lines  and  therefore  Justly 
entitled  to  the  lower  rates;  while  for  the  com- 
plainants it  was  insisted  that  business  over  the 
line  of  the  defendant  is  alone  in  question,  and 
by  that  line  Frankfort,  being  nearer  the  points 
of  freight  destination,  is  entitled  by  the  Law  to 
rates  not  higher  than  those  accepted  by  the  de- 
fendant at  Indianapolis. 

On  the  facts  found,  however,  it  is  veiy  evi- 
dent that  tbe  general  question  the  complainants 
have  desired  to  present  does  not  arise.  The  de- 
fendant transports  grain  from  Indianapolis  to 
Michigan  City,  but  no  further,  and  receives 
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for  the  transportation  a  proportion  of  twenty- 
three  cents  per  100  pounds,  measured  hy  the 
distance  it  carries  it,  154  miles,  as  compared 
with  the  whole  distance,  1,055  miles.  It  also 
transports  grain  from  Frankfort  to  South  Wa- 
natah,  and  receives  for  the  transportation  a  pro- 
portion of  twenty- five  cents  per  100  pounds 
measured  hy  the  distance  it  carries  it,  eighty- 
four  miles,  as  compared  to  the  whole  distance, 
1,008  miles.  An  arithmetical  calculation  will 
readily  show  that  while  defendant  receives 
somewhat  more  per  mile  upon  the  grain  taken 
up  at  Frankfort,  it  receives  more  in  the  aggre- 
gate for  that  which  it  carries  from  Indianapo- 
lis to  Michigan  Oity  than  for  that  it  carries 
from  Frankfort  to  &)uth  Wanatah,  and  there- 
fore does  not  violate  the  statute  which  pro- 
hibits receiving  more  for  the  shorter  than  for 
the  longer  haul.  If  the  calculation  were  made 
on  the  Indianapolis  shipment  for  the  distance 
between  that  place  and  South  Wanatah  only, 
the  fact  would  still  be  that  more  is  received 
upon  that  than  upon  a  like  consignment  from 
Frankfort;  the  distance  being  forty-eight  miles 

freater.  Since,  therefore,  the  distance  between 
'rankf  ort  and  South  Wanatah  is  all  that  is  in- 
cluded in  the  longer  line,  it  is  plain  that  on  no 
calculation  is  it  made  to  appear  that  the  defend- 
ant receives  more  for  the  transportation  of  a 
like  kind  of  property  over  the  same  line  in  the 
same  direction,  the  shorter  being  included  with- 
in the  longer  distance;  and  this  without  regard 
to  the  question  raised  on  the  argument, 
whether  the  line  from  Indianapolis  by  way  of 
Michigan  City  to  New  York  on  which  the 
twenty  three  cent  rate  is  charged  is  or  is  not 
in  a  legal  sense  the  same  line  as  that  from 
Frankfort  by  way  of  South  Wanatah  to  New 
York  on  which  the  twenty-five  cent  rate  is 
charged.  We  say  nothing  upon  that  question 
because  the  case  does  not  call  for  its  consider- 
ation, and  also  because  only  one  of  the  several 
parties  interested  in  the  question  has  been 
brought  in  as  defendant  and  given  the  oppor- 
tunity for  a  hearing. 

But  it  is  argued  for  the  complainants  tl\at 
defendant  unites  with  the  other  carriers  in 
making  the  through  rate,  and  is  therefore  re- 
sponsible for  the  whole  as  much  as  if  the  whole 
was  for  a  transportation  over  its  own  line. 
On  this  point  we  are  necessarily  governed  by 
the  evidence,  and  the  evidence  is  distinct  and 
positive  that  while  the  defendant  names  the 
through  rate  to  shippers  when  it  is  called  for, 
the  rate  from  the  intersecting  points  is  not  con- 
trolled by  defendant,  but  is  fixed  by  the  cross- 
ing roads.  The  Michigan  Central  Kailroad,  it 
appears,  will  accept  Indianapolis  grain  from 
deiendant  at  Michigan  City  and  prorate  the 
twenty-three  cent  charge,  on  a  milage  basis, 
and  the  New  York.  Chicago  <&  St.  Louis  Rail- 
road will  accept  Frankfort  grain  from  defend- 
ant at  South  Wanatah  and  prorate  at  twenty- 
five  cent  charge  on  a  milage  basis.  If  defend- 
ant consents  to  receive  the  proportions  from  the 
two  roads,  respectively,  it  can  name  a  through 
rate  to  shippers  when  they  ask  for  it;  but  in 
doing  so  it  cfoes  not  make  the  through  rate  any 
more  than  it  would  if  it  named  its  own  pro- 
portion and  that  of  the  other  roads  in  figures 
separately,  and  then  reoeived,  as  it  now  does, 
the  whole;  for  in  receiving  what  goes  to  the 
other  road,  it  receives  it  as  agent  merely. 


The  charge  from  Frankfort  to  New  York  by 
the  defendant's  line  is  greater  than  the  charge 
from  Indianapolis,  not  because  the  defendant 
exacts  more  for  its  own  service— for  the  con- 
trary is  the  fact— but  because  the  Michigan 
Central  Railroad  carries  from  Michigan  City  at 
a  lower  compensation  than  the  New  York, 
Chicago  &  St.  Louis  Railroad  charges  for  the 
transportation  from  South  Wanatah. 

There  are  cases  in  which  a  carrier  may  be 
bound  for  some  purposes  by  the  rates  estab- 
lished over  connecting  lines,  even  though  it 
has  not  directly  united  with  such  connecting 
lines  in  making  them.  Such  a  case  was  be- 
fore the  Commission  in  the  Vermont  SMs 
Orange  y. Boston  &  Lowell  R.  R.  Co.  ante,  500,  in 
which  one  of  the  defendants  shared  long  haul 
rates  which  were  lower  than  the  short  batil 
rates  which  it  charged  on  its  own  road  consti- 
tuting a  part  of  the  long  haul  line.  The  legal- 
ity of  the  phort  haul  rates  was  all  that  was  hi 
controversy  in  that  case;  and  the  Commission 
held  that  the  carrier  exclusively  responsible 
for  them  was  not  entitled  when  fixing  chem  to 
make  them  greater  than  the  long  haul  rates  in 
which  it  participated  with  others,  unless  a 
case  was  made  out  of  dissimilar  circumstances 
and  conditions.  Participating  in  the  long 
haul  rates,  it  was  held,  made  them  under  the 
statute  a  maximum  limit  for  short  haul  rates 
to  be  imposed  on  its  own  line,  and  made  the 
short  haul  rates  illegal  when  the  limit  was  ex- 
ceeded. But  in  that  case  there  was  no  ques- 
tion of  responsibility  for  the  rates  which  were 
found  to  be  illegal^  aor  could  there  have  been, 
for  they  were  made  at  pleasure  by  the  local 
road.  In  this  case  the  rates  which  defendant 
makes  exclusively  are  not  complained  of;  and 
as  no  one  can  be  convicted  of  illegality  in  re^ 
spect  to  action  of  others  which  he  could  not 
control,  it  obviously  becomes  necessary,  be- 
fore defendant  can  be  charged  in  this  proceed- 
ing, to  show  that  at  least  it  had  the  power  to 
make  the  through  rates  different.  But  all  the 
showing  made  is  to  the  contrary. 

The  conclusion  is  that  a  violation  of  law  by 
the  defendant  in  the  particular  charged  is  not 
made  out. 

A  further  difficulty  wijth  complainants'  case 
is  that  its  purpose  is  to.compel  a  change  of  the 
through  rate  from  Frankfort  to  New  York. 
But  when  it  is  shown  that  defendant,  instead 
of  controlling  the  whole  line  to  the  seaboard 
on  which  freight  is  transported  from  Frank- 
fort, controls  only  the  small  fragment  thereof 
from  Frankfort  to  South  Wanatah,  it  then  be- 
cx)mes  impossible,  on  any  view  that  may  be 
taken  of  the  law  of  the  case,  to  give,  in  a  pro- 
ceeding to  which  the  defenaant  Is  alone  nmde 
a  party,  the  relief  which  the  complainants 
seek.    An  order  requiring  defendant  to  cease 
charging  more  on  the  Frankfort  than  on  Indian- 
apolis shipments  to  the  seaboard  would  be  quite 
futile.    It  could  not  be  enforced  against  any 
carriers    which    are  not  parties  to  the  pro- 
ceeding, and  the  defendant  would  not  violate 
it  if,  when  called  upon  to  give  the  rates,  it 
gave  those  on  its  own  line  only.    If  in  giving 
its  own  rates  it  did  not  antagonize  the  long  ana 
short  clause  of  the  btatute,  it  would  be  guilfj 
of  no  violation  of  law  under  the  fourth  sec- 
tion, which  is  the  section  on  which  thia  com- 
plaint proceeds. 
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iiiess  men,  some  insurance  agents,  some  set- 
tlers, are  all  in  fact  transported  under  precise- 
ly the  same  '^circumstances  and  conaitions'* 
until  they  respectively  leave  the  car,  whatever 
may  be  their  calling  or  their  intention  as  to 
future  residence.  It  is  not  claimed  that  the 
rates  in  question  are  forced  upon  the  defend- 
ant by  competition,  or  by  any  external  condi- 
tions whatever.  They  are  made  or  refused  at 
defendant's  pleasure.'  The  circumstances  and 
conditions  referred  to  by  defendant's  counsel 
do  not  pertain  to  the  transportation  of  the  pas- 
sengers, but  are  connected  with  their  varying 
pecuniary  ability  and  their  possible  future 
heme.  These  considerations  are  not  proper  to 
be  admitted  in  considering  the  propriety  of 
discrimination  between  passengers  who  are 
patrons  of  common  carriers. 

Moreover  *  "settlers,"  so-called,  are  not  con- 
fined to  the  great  Northwest,  but  are  found 
throughout  the  entire  United  States;  upon  al- 
most every  passenger  train  a  constant  move- 
ment of  population  is  goin^  on  between  the 
States,  which  if  once  recognized  as  forming  a 
ground  for  a  discrimination  in  railroad  charges, 
would  make  an  opening  extremely  difficult  to 
regulate.  Professional  and  business  men  are 
frequently  "outliers"  in  fact.  Travelers  coming 
through  from  eastern  points,  who  have  pur- 
chased tickets  to  their  ultimate  destination, 
may  not  be  informed  of  the  opportunity  to  ob- 
tain a  special  rate  at  the  St.  Paul  land  office; 
the  same  train  may,  and  no  doubt  often  does 
contain  "settlers,"  some  of  whom  are  charged 
much  more  than  others.  And  again  it  is  quite 
possible  for  the  defendant  to  be  imposed  upon 
by  persons  who  claim  to  be  explorers  or  set- 
tlers, when  in  fact  their  actual  intention  is  very 
different.  These  considerations  illustrate  the 
practical  impossibility  as  well  as  the  inevitable 
unfairness  of  attempts  to  discriminate  among 
passengers  enjoying  the  same  accomodations, 
by  reason  of  any  special  classification  founded 
upon  means,  occupation,  or  purpose. 

It  will  be  very  difficult  to  find  any  principle 
upon  which  the  transportation  of  passengers 
in  our  country  can  be  impartially  and  fairly 
carried  on  short  of  maintaining  the  rule  of  ab- 
solute equality  of  payment  from  all  persons 
enjoyinff  the  same  accommodations. 

The  &fendant  mtut,  ihereforet  be  notified  to 
immediately  cease  and  desist  from  selling  either 
of  said  tpeeial  classes  of  tickets  at  lower  rates  than 
those  established  by  it  far  the  sale  of  tickets  to  the 
ptMse  generally. 


David  F.  ALLEN  and  Edward  A.  ALLEN 

f>. 

LOUISVILLE,  NEW  ALBANY  &  CHI- 
CAGO R  CO. 

(No.  44.) 

*In  this  ca.se  the  complaint  is  that  the  de- 
fendant violates  the  fourth  section  of 
the  Interstate  Commerce  Law  by  ehar^ 
ia^  more  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  in 
the  same  direotion.  The  facts  are  that 
defendant  has  a  line  of  railroad  extend- 
ing from  New  Albany,  Indiana,  to  Mich- 

*8yllabiis  hj  Ooounr,  Cb/oirman, 
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igan  City,  passing  through  Indianax>oli8 
and  Frankfort.  At  Indianapolis  the 
road  is  crossed  by  east  and  west  lines 
which  give  a  rate  on  wheat  to  New  York 
of  twenty- three  cents  a  hundred  pounds. 
At  Frankfort  it  is  crossed  by  another 
road  which  makes  a  rate  to  New  York  of 
twenty-five  cents.  At  South  Wanatah 
defenaant^s  road  is  crossed  by  the  New 
York,  Chicago  &  St.  Louis;  and  at  Mich- 
igan City  it  intersects  the  Michigan  Cen- 
tral. Defendant  wishes  to  participate 
in  the  grain  carrying  trade  to  New  York ; 
and  the  Michigan  Central  will  receive 
from  it  at  Michigan  City  Rrain  taken  up 
at  Indianapolis,  and  prorate  with  it  the 
twenty-three  cent  rate  on  a  milage  ba- 
sis. The  New  York,  Chicago  &  St.  Louis 
will  receive  from  it  at  South  Wanatah 
the  grain  taken  up  at  Frankfort  and  pro- 
rate with  it  the  twenty-five  cent  rate  on 
a  milage  basis.  Defendant  has  been  in 
the  practice  of  taking  wheat  at  Indian- 
apolis on  these  terms:  and  it  received  a 
car  load  from  complainants  at  Frankfort 
and  charged  the  twenty-five  cent  rate. 
The  Indianapolis  shipments  are  carried 
through  Frankfort  on  their  way  to 
Michigan  City,  and  the  whole  distance 
from  Indianapolis  to  New  York  by  Mich- 
igan Citv  is  greater  than  from  Frank- 
fort to  l5^ew  York  by  South  Wanatah. 
It  appeared  by  the  evidence,  however, 

I.  That  by  the  direct  line  Indianapolis 
is  nearer  to  New  York  than  Frankfort 
is  by  its  direct  line,  and  is  given  lower 
rat^  for  that  reason; 

II.  That  defendant  receives  a  greater 
compensation  for  its  haul  from  Indian- 
apolis to  Michigan  City  than  it  does  for 
its  haul  from  Frankfort  to  South  Wan- 
atah, and  consequently  does  not  on  its 
own  line  charge  more  for  the  shorter 
haul; 

m.  That  defendant  does  not,  and  can- 
not, control  the  fixing  of  rates  by  the 
crossing  and  intersecting  hues,  and  has 
DO  option  but  to  accept  those  rates  which 
are  fixed  and  prorate  upon  them,  or  to 
cease  to  take  grain  altogether.    Ueld^ 

(a)  These  facts  show  no  violation  by 
defendant  of  the  long  and  short  ham 
clause  of  the  Act*  Its  own  charges  are 
the  greater  for  the  longer  distance*  and 
if  the  whole  charge  to  New  York  is  the 

freater  for  the  shorter  distance, it  is  only 
ecause  the  Michigan  Central  charges 
less  on  its  own  line  than  does  the  New 
York,  Chicago  &  St.  Louis— defendant 
having  no  control  of  either. 

(6)  If  it  is  desired  to  test  the  reason- 
ableness of  the  throue^h  rate  from 
Frankfort  to  New  York,  all  the  roads 
responsible  for  it  should  be  made  de- 
fendants. It  is  not  enough  to  make 
the  initial  road  defendant,  unless  that 
road  has  authority  to  make  the  rate  for 
them  all. 

(c)  The  conclusion  is  that  the  com- 
plaint is  not  sustained* 

(Decided  November  1, 1B87.) 
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now  1^  centSf  ifi  unreasoDable,  is  af- 
forded by  comparison  of  this  and  other 
rates  on  the  branch  line  with  the  Red 
WingJLake  City  and  other  rates  on  the 
River  Division  of  the  main  line,  the  Com- 
mission declined  to  declare  12  i 
cents  an  unreasonable  c^arg^  for  the 
services  rendered,  or  thi.t  a  rate  nearly  a 
third  lower  than  it  had  ever  been  pre- 
vious to  the  Act  to  Regulate  Commerce 
is  unjust  and  unlawful  of  itself,  or 
within  the  meaning  of  the  first  section 
of  the  said  Act. 
2,  But  rates  and  eharees  not  unreason- 
ably hi^h  of  themselves,  can  be  so  ad- 
justed in  their  relations  to  each  other 
as  to  ^ve  the  undue  preference  and 
produce  the  unreasonable  disadvan- 
tage which  the  third  section  of  the 
Act  to  Regulate  Commerce  makes  un- 
lawfol*  and  if  the  railway  company  in 
establishing  its  charges  on  the  dififerent 
divisions  and  branches  of  its  road,  so 
adjusts  them  as  to  divert  trade  and 
business  to  one  locality,  which  natural- 
ly nnder  an  equitable  adjustment  of 
coarges  would  go  to  another,  such  un- 
reasonable preference  for  one  place  and 
disadvantage  to  another,  are  not  ex- 
cused or  made  lawful  by  the  fact  that 
some  of  such  rates  are  not  entirely 
voluntary,  but  the  result  of  competi- 
tion with  other  carriers.  If  an  advan- 
tage is  given  to  competing  towns  on  the 
main  line,  the  advantage  must  not  be 
unreasonable.  The  difference  in  the 
rates  at  Mazeppa*  compared  with  the 
rates  at  Red  wing^  and  Lake  City, 
should  neither  exceed  21-2  cents  on 
100  pounds,  nor  one  third  part  of  the 
rates  made  in  the  adjustment  of 
charges  fi:>om  said  competing^  to^ms. 

(Deoided  Nov.  21,  1887.) 

COMPLAINT  charging  that  the  discrimi- 
nations made  by  the  defendant  against  the 
locality  of  Mazeppa  are  unjust  and  sufficient 
to  divert  largely  its  grain  business. 
Tlie  pleadmgs  are  reported  anis,  p.  474. 
The  facts  are  stated  in  the  opinion. 
Mr.  Burton  Hansom,  for  defendant. 

Rbpobt  Aia>  Opinion  of  Commission. 

Morrison.  Commimoner : 

It  appears  from  the  statement  of  E.  B.  Ray- 
mond, by  way  of  complaint  against  the  Chica- 
go, Milwaukee  &  St.  Paul  Railway  Company, 
that  he  is  a  resident  of  the  Town  of  Mazeppa. 
County  of  Wabasha,  Slate  of  Minnesota,  and 
interested  there  in  buying  and  selling  wheat 
and  other  farm  products  for  shipment  over 
the  defendant's  road  to  more  eastern  markets. 

The  defendant  railway  company  owns  and 
operates  two  lines  of  railroad  through  from 
Chicago,  Illinois,  by  way  of  Milwaukee,  Wis- 
consin, to  Minneapolis,  Minnesota,  with 
branch  lines  or  roads  to  and  from  yarious 
points  on  each  of  said  through  lines.  Both 
through  lines  run  over  the  same  track  from 
Chicago  to  Milwaukee.  The  through  and  the 
branch  roads  are  divided  into  parts  designat- 
ed divisions. 

By  the  most  direct  of  said  through  lines  of 


defendant's  road,  herein  treated  as  the  main 
line,  the  distance  from  Chicago  to  Minneapo- 
lis is  420  miles.  The  part  of  this  main  line 
between  La  Crosse  and  Minneapolis,  with 
stations  at  Wabasha,  Lake  City,  and  Red 
Wing,  is  the  **River  Division." 

The  branch  line  of  defendant's  road,  sixty 
miles  long  from  Wabasha  on  the  main  line  to 
Zumbrota,  with  stations  at  Mazeppa  and  Mc- 
Cracken,  is  narrow  gauge  and  is  the  "Waba- 
sha Division." 

From  Wabasha,  the  junction  of  the  "nar- 
row gauge"  branch  with  the  main  line,  the 
distance  over  the  main  line  northwest  to  Lake 
City  is  twelve  miles,  and  to  Red  Wing  twenty- 
nine  miles.  Over  the  branch  line  the  distance 
west  (from  Wabasha)  to  McCracken  is  eight- 
een and  to  Mazeppa  fifty-two  miles.  The 
distance  north  from  Mazeppa  to  Red  Wing  by 
wagon  road  is  twenty-two  miles  and  nearlr 
the  same  to  Lake  City,  and  both  are  competi- 
tors with  Mazeppa  for  the  grain  and  other 
trade  of  the  territory  intervening.  The  dis- 
tance to  Chicago  from  Mazeppa  is  392,  fromi 
Red  Wing  869,  froin  Lake  City  852  miles. 
To  Milwaukee  the  distance  is  less  than  to 
Chicago  by  107  miles. 

From  August  15, 1886,  to  April  5,1887,  when 
the  Act  to  Regulate  Commerce  took  effect, 
the  published  rate  of  defendant  for  carrying 
wheat  and  other  grain  to  Chicago  from  Lake 
City,  Red  Winer,  Minneapolis,  and  other 
points  on  the  Rfver  Division  of  defendant's 
road  was  fifteen  cents;  on  the  Wabasha  Divis- 
ion it  was'.fif teen  cents  from  McCracken,  and 
from  Mazeppa  seventeen  cents  on  the  100 
pounds.  On  April  5,  1887,  this  rate  from 
Mazeppa  to  Chicago  was  increased  to  eighteen 
cents,  the  rate  from  Minneapolis,  Red  Wing, 
and  Lake  City  remaining  at  fifteen  cents  until 
May  18,  1887,  when  it  was  reduced  to  ten 
cents,  the  rate  from  McCracken  then  still  re- 
maining at  fifteen  cents  per  100  pounds. 

On  mis  statement  of  facts,  which  is  not 
contested  by  defendant,  the  complfUnant  al- 
leged that  the  discriminations  made  by  the 
defendant  against  the  locality  of  Mazeppa 
were  unjust  and  sufficient  to  divert  largely  its 
grain  business;  that  the  excess  of  eight  cents 
in  the  Mazeppa  rates  over  Lake  City  and  Red 
Wing  rates  was,  and  any  difference  or  excess 
in  such  rates  above  two  cents,  would  be  an 
unduepreference  in  favor  of  Lake  City  and 
Red  Wing,  and  an  unreasonable  preiudice 
against  Mazeppa  in  respect  of  the  grain  and 
other  trade  in  which  complainant  was  and  is 

On  the  *20th  of  May,  1887,  when  the  defend- 
ant railway  company  had  notice  of  complain- 
ant's petition  for  relief,  the  defendant  reduced 
its  rates  to  Chicago  from  Lake  City,  Red 
Wing,  and  stations  on  the  River  Division  of 
its  road,  including  Minneapolis,  to  1\  cents. 
Six  days  later,  May  26.  1887,  it  made  a  reduc- 
tion in  rates  on  the  Wabasha  Division,  the 
rates  from  Mazeppa  to  12i  cents  and 
from  McCracken,  distance  eighteen  miles 
from  the  main  line,  to  eight  cents  per  100 
pounds. 

The  defendant  railway  company,  answering* 
admits  many  and  contests  none  of  the  facts 
stated  above,  but  asserts  that  the  Mazeppa 
rates  are,  and  have  been  since  April  5,  lw7. 
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When  complaioanU  desire  to  test  the  justice 
or  legality  of  the  through  rates  from  Frankfort 
to  New  York,  the  necessity  of  bringing  in  the 
parties  who  make  the  rates,  not  for  forty-six 
miles  merely  but  for  the  whole  distance,  is  ob- 
vious. They  must  be  brought  in,  first,  because 
they  have  a  right  to  be  heard,  and  aeeond^  be- 
cause an  order  made  and  purporting  to  control 
their  action  when  they  were  not  parties  would 
be  improper  on  its  face,  and  in  a  legal  sense  in- 
effectual. If  such  an  order  could  have  any 
effect  as  against  the  initial  road, it  would  only  tie 
to  prevent  its  agents  naming  to  shippers  when 
they  called  for  it  an  aggregate  through  rate;  it 
would  not  prevent  its  making  the  same  rate  as 
now  to  South  Wanatah,  nor  preclude  the  con- 
necting road  from  making  rates  independently 
from  South  Wanatah  eastward. 

On  this  finding  an  order  will  he  entered  that 
the  complaint  is  not  sustained. 

Note. 

According  to  the  evidence  the  compensap 
tion  of  defendant  for  transporting  one 
ton  of  ^rain  from  Indianapolis  to  Mich- 
igan City  in  connection  with  the  Mich- 
igan Central  is  -  .  •  -  67.0  x 
Proportion  to  South  Wanatah  •  -  53.6  x 
Compensation  per  ton  from  Frankfort 
to  South  Wanatah  in  connection  with 
the  N.  Y.  Chicago  &  StLouls       •       41.6  x 


Leverett  LEONARD 

V. 

UNION  PACIFIC  R.  CO. 
(No.  10.) 

1.  Where  the  pleadings  present  issues  of 
fact  which  cannot  be  disposed  of  hy  a 
decision  which  shall  reach  the  merits 
without  some  evidence,  and  no  evi- 
dence is  presented,  the  case  most  be 
dismissed* 

2.  The  complaint  charged  nnjnst  dis- 
crimination in  exacting  an  extra  rate 
for  transporting  cattle  in  a  Bnrton 
stock  car;  the  answer  denied  the  fact 
of  unjust  discrimination,  and  no  proof 
was  given  by  either  side.  Held,  that  it 
is  impossible  for  the  Commission  to  say 
that  if  all  the  facts  were  before  it,  the 
greater  charge  could  not  be  justified; 
and  hence,  as  it  is  not  suggested  that 
further  proceedings  are  desired,  the 
case  must  stand  aismis8ed«  but  with- 
out prejudice. 

(Dismissed  October  18, 1887.) 

COlfPLAINT  charging  the  exaction  of  an 
unreasonable  and  discriminating  rate  for 
the  transportation  of  cattle  in  a  Burton  stock 
car. 

The  case  having  been  assigned  for  hearing  on 
October  18,  1887,  it  then  came  before  the  (x>m- 
mission  on  the  complaint  and  answer,  which 
are  given  at  page  472,  ante,  no  proof  being  of- 
fered by  either  side. 

Mr.  BL  J.  Foote»  for  complainant. 

Mesars,  J*  S.  Blair  and  Shellabarg^er  & 
Wilson*  for  defendant. 

Ihubb  S. 


By  the  Commismn: 

The  pleadiogs  in  this  case  present  clear  is- 
sues  of  fact.  It  is  impossible  to  dispose  of 
these  issues  by  a  decision  which  shall  reach 
the  merits  without  some  evidence  upon  which 
to  base  it.  We  cannot  assume  that  the  higher 
rates  charged  for  transporting  the  Burton  cars 
constitute  uniust  discrimination  when  the  fact 
is  denied  in  the  pleadings,  and  is  not  proved. 
Whatever  doubts  we  may  have  on  the  subject 
in  the  absence  of  proofs,  it  is  impossible  for 
us  to  say  that  if  all  the  facts  were  before  us 
the  greater  charge  could  not  be  justified.  In 
the  case  brought  by  the  Burton  Stock  Oar 
Company  against  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  and  others,  and 
heretofore  heard  by  us,  considerable  evidence 
was  put  in  by  the  defendants  in  justification  of 
the  greater  charge;  and  while  we  could  not 
say  it  was  entirely  convincing,  neither  on  the 
other  hand  could  we  sav  that  unjust  discrimi- 
nation was  fairlv  mane  out.  The  case  was 
therefore  retained  for  further  proceedings  in 
case  the  parties  should  see  fit  to  take  them. 
In  this  case,  however,  no  evidence  whatever  is 
presented;  and  as  it  is  not  suggested  that 
further  proceedings  are  desired,  the  ease  muit 
stand  dismissed,  but  without  pr^udiee. 


E.  B.  RAYMOND 

t. 

CHICAGO,   MILWAUKEE   &  ST.  PAUL 
RAILWAY  CO. 

(No.  20.) 

1.  Where  from  Wabsisha.  the  junction  of 
the  "narrow  gntLge**  branch  with  the 
main  line  of  de^ndant^s  railway,  the  dis- 
tance over  the  main  line  northwest 
to  Lake  City  is  twelve  miles,  and  to 
Red  Wins:  t'wenty-nine  miles*  and 
over  the  branch  line  the  distance 
west  from  Wabasha  to  MeCracken  is 
eiffhteen  and  to  Maseppa  fifty-two 
mues»  and  the  distance  north  from 
Maseppa  to  Red  Win^  by  wa^on 
road  is  twenty-tw^o  miles»  and  nearly 
the  same  to  Lake  City»  and  both  are 
competitors  with  Maseppa  for  the 
^rain  and  other  trade  with  tne  territory 
mtervenin^;  the  distance  from  Chicago 
to  Mazeppa  bein^  892,  from  Red  Wing 
369,  from .  Lake  City  852  miles,  and  to 
Milwaukee  the  distance  is  less  than  to 
Cl^ica^o  by  107  miles  and  the  complain- 
ant aUegred  that  the  discriminations 
made  by  the  defendant  against  the  lo- 
calitjr  of  Maseppa  were  unjust  and 
sufficient  to  divert  largly  its  i^rain 
business;  that  the  excess  charged  of 
eight  cents  in  the  Mazeppa  rates  over 
Lake  City  and  Red  Wing  rates  was  and, 
any  difference  or  excess  in  such  rates 
above  two  cents,  would  be  an  undue 
preference  in  favor  of  Lake  City  and 
Red  Wing  and  an  unreasonable  preju- 
dice against  Mazeppa  in  respect  of  the 
grain  and  other  trade  in  which  com- 
plainant was  and  is  interested,  and  the 
only  evidence  in  support  of  complain- 
ant's statement  that  the  Mazeppa  rate. 
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charge  more  "for  a  shorter  than  for  a  longer 
distance  over  the  same  line  in  the  same  direc- 
tion, the  shorter  being  included  within  the 
longer  distance."  The  longer  distance  from 
Minneapolis  to  Chicago  over  the  main  line  is 
420  miles.  It  would  seem  to  require  some  ex- 
tension to  include  the  shorter  distance  from 
Mazeppa  to  Chicago,  fifty-two  miles  of  which 
is  on  the  narrow  gauge  branch  line;  and  any 
experiment  in  running  the  same  cars  over  au 
of  the  alleged  same  line  of  said  Railway  Com- 
pany would  most  likely  upset  the  cars,  if  not 
the  argument  of  counsel. 

These  questions,  first  raised  in  the  argu- 
ment, are  not  presented  in  the  complaint  or 
answer.  They  are  not  before  us  for  adjudi- 
cation and  no  opinion  is  expressed  as  to  them. 

It  is  therefore  ordered  by  the  Commission 
that  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  so  readiust  its  rates  aod  charges 
to  Milwaukee  and  Chicago  from  Mazeppa,  on 
the  Wabasha  Diyision,  and  Lake  City  and  Red 
Win^.  on  the  Riyer  Diyision  of  its  road,  that 
the  (ufference  in  fayor  of  the  points  named  on 
the  Riyer  Diyision  shall  neither  exceed  2i 
cents  nor  one  third  part  of  its  own  rates;  and 
whUe  the  rates  and  charges  on  flour,  grain, 
and  other  like  products  are  7i  cents  on  the  100 
pounds  from  Lake  City  and  Red  Wing  to 
Milwaukee  and  Chicago  the  rates  from  Mazep- 
pa to  Milwaukee  and  Chicago  shall  not  exceed 
ten  cents  on  the  100  pounds  on  the  like  kind 
of  property. 


MANUFACTURERS  &  JOBBERS  UNION 
OF  Mahkato,  Pstition&r, 

V. 

MINNEAPOLIS  &  ST.  LOUIS  RAILWAY 

CO.  etal, 

(No.  76.) 

Where,  after  the  examination  of  wit- 
nesses and  docomentafy  evidence 
upon  a  petition  to  require  the  re- 
spondent to  so  adjust  Its  tarin  on 
freights  from  the  City  of  Chicago*  that 
its  rate  to  the  City  of  Mankato*  Minne- 
sota, and  to  ail  oUier  points  west  of 
WaterviUe  and  between  Waterville  and 
Mankato,  on  its  line  of  railroad  on  all 
classes  of  freight,  shaU  hereafter  be  no 
hiffher  than  the  rates  established  by 
said  Company  from  the  City  of  Chi- 
cago to  said  VillaKe  of  Waterrille  and 
pomts  east  on  said  line  of  railroad 
between  Waterville  and  the  City  of 
Bed  Wing  and  points  north  on  said 
main  line,  between  Waterville  and 
the  City  of  Minneapolis,  and  after 
submissions  upon  the  petition,  answer 
and  evidence  and  full  consideration  of 
the  matters  involved,  but  before  the 
announcement  of  the  report  and  opin- 
ion, the  respondent  railroad  company 
conceded  the  relief  sought  and  made, 
and  published  a  tariff  of  rates  in  ac- 
cordance with  the  prayer  of  the 
petition,  the  Commission  only  deemed 
It  necessary  to  make  the  report  to  co; 

H  pleto  the  record  of  the  case. 

(Beport  filed  Nov.  SI,  1B87.) 


COMPLAINT  charging  violation  of  section 
4  of  the  Act,  in  matang  unjust  discrimi> 
nations  and  unlawful  preferences  in  tariff  of 
rates. 
The  facts  are  stated  in  the  opinion. 
See  also  ante,  488. 

Report    of   thb    Ihtbrstatb   Oommsbcb. 

CoMinssioK. 


V  Oommisnon&r: 

The  complaint  in  this  proceeding  was  made 
bv  the  Manufacturers  &  Jobbers  Union  of 
Mankato,  in  the  State  of  Minnesota,  against 
the  Minneapolis  &  St.  Louis  Railway  Com- 
danv,  the  Chicago,  Rock  Island  &  Pacific 
Railroad  Company,  the  Burlington,  Cedar 
Rapids  &  Northern  Railway  Company,  and 
the  Kankakee  &  Seneca  Railroad  Company. 
It  alleges  that  the  Minneapolis  A  St  Louis 
Railway  Companv  is  a  corporation  created, 
organized,  and  existing  under  the  laws  of  the 
State  of  Minnesota,  and  as  a  railroad  company 
was,  at  the  time  of  the  filing  of  the  petition 
and  for  more  than  two  years  last  past  had 
been,  doing  business  as  a  conunon  carrier  in 
the  State  of  Minnesota  and  elsewhere.  It 
avers  that  petitioner  is  an  association  of 
business  men  of  the  City  of  Mankato,  in 
Minnesota,  whose  object  is  to  promote  the- 
business  interests  of  that  city,  it  states  that 
the  Minneapolis  &  St.  Louis  Railway  Conipany^ 
in  connection  with  the  Chicago,  Rock  Island 
&  Pacific  Railroad  Company,  the  Kankakee 
<&  Seneca  Railroad  Company,  and  the  Bur- 
lington, Cedar  Rapids  &  Northern  Railway 
Company,  have  established  traffic  arrange- 
ments for  the  transportation  of  passengers 
and  freights  for  hire  from  the  City  of  Chicago, 
in  the  State  of  Illinois,  to  the  vuious  stations^ 
on  the  line  of  the  Minneapolis  &  8t.  Louis^ 
Railway,  in  the  State  of  Minnesota,  including 
the  City  of  Red  Wixig,  the  City  of  Minne- 
apolis, the  Village  of  Waterville,  and  the  Ci^ 
of  Mankato,  in  said  last  named  State.  It 
states  that  the  direct  line  of  the  Minneapolis 
&  St.  Louis  Railway  Company,  opented 
within  the  State  of  Minnesota  for  such  traffic, 
extends  from  Albert  Le^  northerly  through 
Waterville  ^to  Minneapolis.  It  states  that  the 
Wisconsin,  Minnesota  &  Pacific  Railwav  is 
controlled  and  operated  by  the  Minneapolis  & 
St.  Louis  Railway  Company  under  the  said 
traffic  arrangement,  and  extends  from  the  Ci^ 
of  Red  Wing  westward  through  said  Village 
of  Waterville  to  the  City  of  Mankato,  run- 
ning in  a  general  direction  at  right  angles  with 
said  ndlroad,  extending  from  Albert  Lea  to 
Minneapolis,  as  aforesaid.  It  states  that  the 
rates  of  freight  established  and  published  and 
at  the  date  of  the  fllinff  of  the  petition  en- 
forced by  the  Minneapolb  &  St  Louis  Railway 
under  said  traffic  arrangement  from  Chicago 
to  Minneapolis  were  as  follows  per  100  pounds: 


OlasB.  - 
Bate  in  oents. 
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It  States  that  the  rates  of  freight  established 
bv  the  Minneapolis  &  St.  Louis  Railway 
Company  from  Chicago  to  Waterville  were* 
the  same  as  were  established  by  that  Oom- 
pany  from  Chicago  to  MinneMolis  by  reasoo 
of  ttie  operation  of  section  4  of  the  Interrtilfr 
Commerce  Law,  the  dlstanoe  from  Ohioagol^ 
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reasonable  and  JuBt,  and  avera  that  the  lower 
rate,  7i  cents,  on  the  River  Division  is  "ex- 
•ceedingly  low  and  unprofitable,"  is  not  volun- 
tary, but  the  result  of  competition,  and  only 
indirectly  affects  the  rates  at  Mazeppa. 

This  answer  of  the  defendant  was  support- 
ed by  the  testimony  of  witnesses  tending  to 
show  that  the  Mazeppa  rates  of  12i  cents 
-are  reasonable  within  themselves  and  without 
relation  to  the  7i  cent  rates  on  the  main 
line,  and  that  by  reason  of  competition  de- 
fendant was  and  is  compelled  to  accept  the 
latter  rates  to  get  any  share  of  the  main  line 
grain  traffic. 

This  testimony,  intelligent  in  theory,  is  based 
in  part  on  comparison  of  these  rates  with 
rates  for  like  distances  In  the  States  of  Iowa 
■and  Illinois  under  state  regulation,  with  no  ex- 
planation of  surrounding  circumstances,  and 
parti  V  on  the  estimate  of  the  cost  of  the  serv- 
ice dependent  upon  conditions  so  numerous 
4uid  variable  as  not  to  be  convincing. 

The  only  evidence  before  us  in  support  of 
•complainant's  statement  that  the  Mazeppa  rate, 
now  I2i  cents,  is  unreasonable,  is  affonied  by 
•comparison  of  this  and  other  rates  on  the 
branch  line  with  the  Red  Wing,  Lake  City, 
and  other  rates  on  the  River  Division  of  the 
main  line.  It  already  appears  that  the  rate 
complained  of,  now  12^  cents,  was  eighteen 
•cents  when  the  complaint  was  made.  Before 
the  Act  to  Reffulate  Commerce  was  passed  it 
had  been  as  high  as  thirty  and  never  lower 
than  seventeen  cents.  We  do  not  feel  author- 
ized to  declare  12i  cents  an  unreasonable 
charee  for  the  service  rendered,  or  that  a  rate 
nearly  a  third  lower  than  it  had  ever  been  pre- 
vious to  the  Act  to  Regulate  Commerce,  is  un- 
just and  unlawful  of  itself,  or  within  the 
meaning  of  the  first  section  of  said  Act. 

The  averment  of  defendant's  answer  that 
7i  cents,  the  River  Division  grain  rates,  were 
and  are  exceedingly  low  and  unprofitable,  is 
-qualified  by  the  statement  of  the  defendant's 
general  manager  that  low  as  they  are  they  yield 
aomething  more  than  the  cost  of  moving  the 
grain.  So  qualified,  the  averment  means  onlv 
Uiat  if  all  freight  was  carried  over  defendant  s 
road  at  rates  no  more  profitable  the  earnings 
might  not  equal  the  cost  of  the  service,  includ 
ing  a  reasonable  return  on  the  capital  invested. 
Thus  qualified,  the  averment  is  not  without 
support  in  the  facts  presented. 

The  surplus  products  of  northwestern  grain 
fields  go  largely  to  Eastern  States  for  consump- 
tion or  for  export.  Conceding  that  it  may  be 
true,  as  claimed  by  defendant's  answer,  that 
to  share  in  the  grain  traffic  from  Minneapolis 
it  must  accept  rates  made  by  its  competitors, 
and  assuming  that  under  the  fourth  section  of 
the  Act  to  Regulate  Commerce  the  rates  for 
the  shorter  distance  from  Lake  City  and  Red 
Wing  cannot  be  greater  than  the  Minneapolis 
Tate,  and  it  can  yet  be  true  that  these  rates  give 
an  undue  preference  to  these  places  as  agtunst 
Mazeppa  in  the  grain  and  other  "proauce" 
trade. 

Rates  and  charges,  not  unreasonably  high  of 
themselves,  can  be  so  adjusted  in  their  rela- 
tions to  each  other  as  to  give  the  undue  pref- 
erence and  produce  the  unreasonable  disadvan- 
tage which  the  third  section  of  the  Act  to 
Ululate  Commerce  makes  unlawful;  and  if 
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the  defendant  railway  company  in  establishing 
its  charges  on  the'  different  divisions  and 
branches  of  its  road  so  adjusts  them  as  to 
divert  tradeand  business  to  one  locality,  which 
naturally,  under  an  equitable  adjustment  of 
charges,  would  go  to  another,  such  unreason- 
able preference  for  one  place  and  disadvantage 
to  another  are  not  excused  or  made  lawful  by 
the  fact  that  some  of  such  rates  are  notentirelv 
voluntary,  but  the  result  of  competition  with 
other  carriers. 

The  complaint  does  not  insist  that  no  ad- 
vantage shall  be  given  to  competing  towns  on 
the  main  line,  but  that  the  advantage  shall  not 
be  unreasonable,  and  so  the  Law  provides. 

It  is  said  in  behalf  of  the  defendant  that  the 
Wabasha  Division  being  a  narrow  gauge  road, 
the  volume  of  traffic  small  and  requiring  trans- 
fer to  the  main  line  at  Wabasha,  five  cents  is 
not  an  unreasonable  charge  for  the  additional 
service  resulting  from  these  conditions.  This 
reasoning  loses  some  of  its  force  in  connection 
with  the  fact  that  the  rate  from  McCracken, 
on  the  Wabasha  Division,  is  but  eiffht  cents 
per  100  pounds,  or  one  half  cent  above  the 
main  line  rate,  for  the  haul  to  and  transfer  at 
Wabasha. 

The  traffic  over  the  roa4  being  small  its  cost 
of  movement  is  not  believed  to  be  greater  than 
if  the  road  were  of  the  standard  gauge. 

The  difference  now  complaint  of  in  the 
rates  at  Mazeppa  compared  with  the  rates  at 
Red  Wing  and  Lake  City  is  five  cents  per  100 
pounds,  a  difference  equal  to  two  thirds  of  the 
rate  of  the  last  named  two  places. 

For  eight  months  next  before  the  Act  to 
Regulate  Commerce  was  in  force  this  differ- 
ence was  but  two  cents,  or  less  than  one  seventh 
of  the  then  rates  from  Lake  City  and  Red 
Wing. 

Any  difference  in  the  rates  named  so  large 
as  that  now  existing,  five  cents,  cannot  fail  to 
so  divert  a  part  of  the  grain  trade  as  to  subject 
Mazeppa  to  unreasonable  disadvantage  and 
give  undue  preference  to  Red  Wing  and  Lake 
City,  ito  rivals  in  that  business.  This  differ- 
ence should  neither  exceed  2^  cents  on  the  100 
pounds  nor  one  third  part  of  the  rates  made  in 
the  adjustment  of  charges  from  said  competing 
towns.  Such  a  difference  or  discrimination  in 
the  rate  will  compensate  the  defendant  rail- 
way company  for  any  additional  cost  of  trans- 
portation from  Mazeppa  over  the  cost  from 
the  competing  towns. 

The  complaint  asks  the  Commission  to  cause 
to  be  refunded  to  shippers  from  Mazeppa  over 
defendant's  road  any  charges  in  excess  of 
reasonable  charges  paid  by  them  since  the  Act 
to  Regulate  Commerce  took  effect.  The 
amount  claimed  to  have  been  so  paid  and  the 
names  of  the  persons  paying  the  same  are  not 
stated,  nor  is  there  evidence  before  us  to  au- 
thorize consideration  of  the  subject. 

In  the  argument,  both  parties  debated,  in 
connection  with  or  as  part  of  this  proceedhig, 
the  system  of  transportation  known  as  "mtu- 
ing  in  transit;"  also  the  fourth  section  or  long 
and  short  haul  clause  of  the  Act  to  Regulate 
Commerce.  Under  the  milling  in  transit  sys- 
tem grain  billed  through  is  stopped  on  tiie 
way,  ground  into  and  forwarded  as  flour,  and 
the  two  shipments  treated  as  one.  The  fourth 
section  of  said  Act  declares  it  unlawful  to 
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law,  would  involve  a  readjustment  so 
general  that  other  interests  and  locali- 
ties are  entitled  to  be  first  heard  and 
their  respective  claims  considered. 

8.  Where  relief  granted  in  the  form  de- 
sired by  petitioners  mi^ht  be  under- 
stood aa  deciding  that  the  circum- 
stances prevaUing  in  the  district  about 
Opelika  are  such  aa  to  Justify  makings 
that  town  an  exception  under  the 
fourth  section  of  the  Act  to  Eeralate 
Commerce,  as  aeainst  the  local 
stations  about  it,  xne  Commission  de- 
clined to  enter  such  an  order*  because 
the  question  of  the  exceptional  circum- 
stances and  conditions  authorizing  such 
an  order  was  not  presented  by  the  pe- 
tition or  proofs,  and  the  points  that 
would  be  mjuriously  affected  by  such 
an  order  are  not  before  the  Commission, 
and  have  had  no  opportunity  to  be  heard. 
Permission  was  granted  to  amend  the 
petition  so  as  to  set  out  the  facts  on 
which  complainants  claimfor  themselves 
lower  rates  than  are  given  to^wns  near- 
er Atlanta,  Montgomery  and  Columbus. 
If  such  an  amendment  is  made,  notice 
will  be  given  to  the  localities  to  be  af- 
fected and  a  further  hearing  granted. 
If  the  general  subject  of  freight  rates 
from  points  in  other  States  to  the  va- 
rious points  on  the  line  of  defendant's 
roads,  including  Opelika,  is  to  be 
brought  before  the  Commission,  the  pe- 
tition may  be  so  amended  as  to  distinct- 
ly so  state,  l^at  towns  interested  may 
be  advised  of  the  relief  sought  affecting 
their  interests,  but  if  complainants  shall 
see  fit  to  ask  for  a  strict  enforcement  of 
the  long  and  short  haul  clause  as 
against  Columbus  and  Montgfomery,  or 
either,  an  amendment  of  the  petition 
must  be  made,  and  the  towns  now 
favored  with  the  lower  charges  on  the 
shorter  hauls,  given  an  opportunity  for 
a  hearing. 

i.  Where  the  rate  from  Opelika  to  Savan- 
nah via  Columbus  &  Georgia  Central  is 
fifty-two  cents  per  100,  while  the  rate  to 
the  same  point  by  the  same  system 
from  both  Montgomery  and  Columbus 
is  but  forty-five  cents,  and  Opelika  can 
obtain  no  other  rate  to  New  Orleans 
at  all  on  cotton*  although  it  has  good 
and  ample  facilities  for  the  handling  of 
cotton,  and  the  rate  on  cotton  from 
Montfl^omery  to  New  Orleans  is  forty- 
five  cents  per  100,  and  the  local  rate 
charged  Opelika,  on  cotton,  to  Mont- 
gomery is  twenty-seven  cents,  making 
seventy-t'wo  cents  to  New  Orleans, 
thus  cutting  off  that  market,  leaving 
Savannah  as  the  only  outlet— an  order 
was  made  requiring  defendants  to 
cease  and  desist  from  such  denial,  the 
Commission  finding  from  the  evidence 
that  through  rates  and  through  bills  of 
lading  on  cotton  offered  for  shipment  at 
Opelika  for  New  Orleans  are  unjustlv 
and  unreasonably  refused  by  the  defend- 
ant, the  Western  Railway  of  Alabama, 
while  given  by  said  road  on  other  com- 


modities, and  at  other  points  i^milanly 
situated,  and  while  said  defendants  con- 
-necting  lines  making  the  route  to  New 
Orleans  are  ready  and  willing  to  unite 
therein,  and  finding  also,  that  Opelika  is 
by  such  action  of  the  defendant  subject- 
ed to  undue  and  unreasonable  prejudice 
and  disadvantage  in  violation  of  the  pro- 
visions of  the  third  section  of  the  Act 
to  Regulate  Commerce.  It  is  no  de- 
fense against  the  issuing  of  such  an 
order  that  some  undisclosed  connec- 
tion of  the  defendant  once  made  an 
offer  of  rebates  to  the  merchants  of 
Opelika  for  the  purpose  of  getting  the 
business  away  from  what  the  de^nd- 
ant  considered,  its  **  ordinary  and  prop- 
er channel  to  New  Orleans,^*  it  not  being 
averred  that  the  lines  to  New  Orleans 
will  not  now  unite  in  making  the  usual 
through  rates  and  no  reason  whatever 
being  stated  whv  through  rates  and 
through  bills  of  lading  on  cotton  are 
not  given  over  the  line  which  forms  the 
aforesaid  **  ordinary  and  proper  chan- 
nel" 

(Decided  December  8, 1887.) 

COMPLAINT  charghig  discrimination  hi 
freight  rates  against  Opelika  and  in 
favor  of  Montgomery  and  Columbus,  and  that 
the  Western  Kail  way  of  Alabama  refuses  a 
through  rate  and  through  bills  of  lading  from 
Opeliia  to  New  Orleans  on  cotton.  BeUrf 
denied  in  the  matter  of  discrimination  unUt  the 
eomplaint  is  amended,  and  granted  as  to  ^ 
through  rate  and  through  bills  of  lading. 

The  facts  are  stated  in  the  opinion  of  the 
Commissioner. 

Plaintiffs  appeared  in  person. 

No  appearance  for  defendant  on  the  final 
hearing. 

Rbpobt  Ain>  Opinion  of  thb  Commibsion. 

Walkert  Commissioner: 

Complaint  under  section  8  of  the  Act  to 
Regulate  Commerce  for  alleged  unjust  dis- 
crimination against  Opelika  in  favor  of  Mont- 
gomery, Alabama,  and  Columbus,  Georgia. 

Answers  were  filed  by  both  defendants. 
The  answer  of  the  Western  Railway  of  Ala- 
bama, by  Cecil  Gabbett,  general  manager,  is 
quite  full,  in  substance  alleging  that  rates  at 
Opelika  are  the  result  of  considerable  negoti- 
ation and  compromise,  and  although  less 
favorable  than  at  Montgomery  and  Columbus 
are  more  favorable  than  at  Cusseta,  Youngs- 
boro'.  Gold  Hill,  and  other  points  hi  the  im- 
mediate vicinity  of  Opelika,  claiming  '*that 
there  is  more  ground  for  complaint  against 
the  railroads  for  discriminating  in  favor  of 
Opelika  against  Auburn,  Cusseta,  Toungs- 
boro',  and  Gold  Hill  than  there  is  for  Opelika 
to  complain  of  discrimination  in  favor  of 
Montgomery  and  Columbus.  The  circum- 
stances and  conditions  which  cause  the  differ 
ence  in  the  rates  between  Opelika  and  the 
Cities  of  Montgomery  and  Columbus  are  more 
potent  and  forcible  than  any  that  could  be 
shown  in  favor  of  Opelika  as  agahist  iu 
neighboring  tpwns." 

The  answer  of  the  Colnmbns  &  Western 
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Waterville  being  sixty-five  miles  less  than  from 
Ctdcsgo  to  Minneapolis. 

It  states  tliat  the  Minneapolis  &  St.  Louis 
Railway  Company  has  established  and  put  in 
force  a  tariff  on  its  line  from  Red  Wing  to 
Mankato,  the  rates  of  which  from  Chicago, 
through  WateryUle,  to  all  points  east  of 
Waterville  on  said  line,  for  the  distance  of  sixty- 
seven  miles  to  the  City  of  Red  Wing,  were 
the  same  as  established  by  said  Company  to 
WateryiUe,  while  to  all  points  on  said  line 
west  of  Waterville,  including  the  City  of 
Mankato,  a  distance  of  twenty-nine  miles, 
were  unreasonably  and  unjustly  in  excess  of 
said  rates  to  said  Village  of  Waterville,  and 
from  Chicago  were  as  follows  per  100  pounds: 

Class.    -      -      .12846ABCDE 
Bate  in  cents.        60  50  85  26  17}^  22^18  16     18   10 

It  states  that  said  rates  from  Chicago  to 
points  west  of  Waterville  on  said  line,  includ- 
mg  said  City  of  Mankato,  were  from  20  to  40 
per  cent  in  excess  of  the  rates  established  and 
in  force  by  said  Minneapolis  &  St.  Louis 
Railway  Company  from  Chicago  to  said  Village 
of  Waterville  and  points  on  said  line  east  of 
Waterville  to  the  City  of  Red  Wing,  although 
the  distance  is  much  less,  and  the  City  of 
Mankato  is  the  most  important  shipping  point 
on  said  line  of  raihroad  in  the  State  of  Minne- 
sota, excepting  St.  Paul  and  Minneapolis. 

The  prayer  of  the  petition  is  that  the 
Minneapolis  &  St.  Louis  Railway  Company 
shall  be  directed  and  required  to  so  adjust  ito 
said  tariffs  on  freights  from  the  City  of 
Chicago,  in  the  State  of  Illinois,  that  its  rates 
to  the  City  of  Mankato,  in  the  State  of 
Minnesota,  and  to  all  other  points  west  of 
Waterville  and  between  Waterville  and  Man- 
kato, on  said  line  of  railroad,  on  all  classes  of 
freight,  shall  hereafter  be  no  higher  than  the 
rates  established  by  said  Company  from  the 
City  of  Chicago  to  said  Village  of  Waterville 
snd  points  east  on  said  line  of  railroad  between 
Waterville  and  the  City  of  Red  Wing  and 
points  north  on  said  main  line  between 
Waterville  and  the  City  of  Minneapolis. 

At  the  hearing,  which  occurred  in  St.  Paul, 
Blinnesota,  it  was  admitted  by  the  defendants 
that  the  above  facts,  as  set  forth  in  the  petition, 
were,  in  substance;  true,  but,  while  admitting 
this,  the  defendants  did  not  admit  that 
petitioner  was  entitled  to  the  relief  sought 
On  the  contrary,  they  denied  that  petitioner 
was  entitled  to  any  relief  whatever.  They 
relied  in  their  defense  upon  two  grounds: 
firgt,  that  each  of  these  rates  were  fair  and 
reasonable  in  themselves;  second,  that  these 
rates  between  Waterville  and  Red  Wine  were 
caused  by  the  competition  of  the  water  lines  of 
Lake  Superior,  in  connection  with  rail  lines 
operating  from  the  lake  points  into  the  interior. 
And  upon  these  grounds  they  insisted  that  in 
no  sense  was  there  any  unjust  discrimination 
or  unlawful  preference  in  any  of  these  rates. 

Several  witnesses  were  examined  before  us 
by  the  respective  partiea  at  the  hearing,  and 
documentary  evidence  was  also  submitted  on 
behalf  of  the  petitioner.  The  matter  was 
then  submitted  for  our  report  and  opinion. 
At  a  subsequent  day,  after  we  had  fully  con- 
sidered the  matters  involved,  but  before  the 
announcement  of  our  report  and  opinion,  we 
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received  notice  that  the  respondent  railway 
company  had  conceded  the  relief  sought,  and 
on  the  20th  day  of  October,  1887,  had  made 
and  published  a  tariff  of  rates  to  take  effect 
October  28,  1887,  by  which  the  rates  are 
reduced  and  made  the  same  at  Mankato  and 
points  between  Waterville  and  Mankato  that 
the  rates  are  at  Waterville  and  at  points 
between  Waterville  and  Red  Wing  over  the 
defendant's  said  lines  on  freights  from  Chi- 
ci^o  to  these  points,  as  above  set  forth. 

This  disposes  of  this  complaint,  and  under 
the  circumstances  we  have  only  deemed  it 
necessary  to  make  the  report  of  it  here  stated 
to  complete  the  record  of  the  case. 


W.  O.  HARWELL,  H.  B.  T.  Montgomery 
and  J.  W.  Ponder,  Committee  on  Trans- 
portation of  the  Board  of  Trade  of  Opelika, 
Alabama, 

COLUMBUS  &  WESTERN  R.  R.  CO.  and 
the  Western  Railway  of  Alabama.* 

(No.  47.) 

1.  Dissimilar  circnmstajices  and  condi- 
tions may  be  made  out  by  the  exist- 
ence of  aotoal  competition  which  is 
of  controllings  force  in  respect  to  traf- 
fic important  in  amount;  and  the  lim- 
itations suggested  by  this  rule  are  ap- 
plicable, wnen  the  controlling  force  of 
water  competition  is  invoked  in  re- 
spect to  the  second  and  third  sections 
of  the  Act,  as  well  as  in  respect  to  the 
fourth.  The  exceptional  circumstance 
to  be  proved  is  "actual competition" — 
not  possible  competition  likely  to  arise 
if  rates  are  raised—'  *  of  controlling  force" 
— not  when  the  rail  line  is  the  controlling: 
force,  but  when  the  competing  water 
line  is  able  to  dictate  rates  which  wiU 
control  the  traffic,  unless  met  by  the 
railroad — ''in  respect  to  traffic  impor- 
tant in  amount" — not  when  competi- 
tion in  a  single  direction  or  for  the  trans- 
portation of  a  single  article  or  class  of 
articles  exists,  but  general  competition 
of  the  character  stated,  controlling  the 
carriage  of  the  traffic  on  which  the  dis- 
crimination 1b  made.  That  ''railroads 
have  water  competition  and  are  com- 
pelled to  meet  it/^  without  more,  is  not 
sufficient  to  justify  the  lesser  charge 
for  the  greater  distance,  much  less  to 
justify  the  making  of  such  tariffs  as  the 
petitioners  seek  relief  from. 

2.  Where  the  petitioners  ask  that  the  dis- 
crimination against  their  Town  of 
Opelika,  which  it  appears  uidustkr  ex- 
ists in  favor  of  the  Cities  of  Montgom- 
ery and  Columbus,  be  correctedt  that 
is,  that  the  rates  at  Opelika  be  reduced, 
but  when  the  order  which  they  seek 
^rould  increase  the  ezistinc  discrim- 
ination under  the  **  Ball  Arbitraries** 
in  favor  of  Opelika  as  against  the  local 
points  on  each  side  of  it,  the  relief  was 
reftisedt  as  to  grant  it  in  a  form  in 
which  no  Injustice  would  be  done  to 
other  points,  and  yet  conforming  to  the 
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to  La  Grange,  Georgia,  through  Opelika,  is 
sixty-four  cents,  which,  addea  to  nfty-nine 
cents,  makes  a  charge  of  $1.28  as  the  rate  a 
Montgomery  Jobber  can  handle  flour  at  La 
Grange.  The  rate  from  Opelika  to  La  Grange 
is  forty-two  cents,  making  $1.82  as  the  rate 
the  Opelika  Jobber  can  handle  flour  at  La 
Grange,  with  182  miles  shorter  haul.  The 
present  rate  from  New  York  to  Opelika,  is 
$1.65,  first  class;  to  Montgomery,  sixty-six 
miles  further,  through  Opelika,  $1.  The 
rate  on  cotton  is  fifty -two  cents  per  100 
pounds  from  Opelika  to  Savannah,  Georgia; 
from  Montgomery  and  Columbus  to  Savan- 
nah the  rate  is  forty-five  cents  per  100  pounds. 
No  through  rate  is  stated  and  no  through  bills 
of  lading  are  issued  on  cotton  from  Opelika  to 
New  Orleans.  In  order  to  ship  cotton  to  New 
Orleans,  a  local  rate  of  twenty-seven  cents  to 
Montgomery  is  charged,  and  the  cotton  has  to 
be  rebilled  from  that  point. 

The  foregoing  illustrations  are  examples  of 
the  rates  made  on  every  class  of  merchandise 
from  and  to  all  northern  and  western  points 
and  to  the  seaboard.  Upon  the  foregoing 
facts  there  seems  to  be  no  question  but  that  the 
charge  of  discrimination  against  Opelika  and 
in  favor  of  Columbus  and  Montgomery  is  sub- 
stantiated. Indeed,  this  is  not  denied  by  the 
defendants,  who,  however,  claim  that  the  dis- 
crimination is  founded  upon  grounds  which 
render  it  not  unjust.  The  practical  result  in 
this  case  is  the  natural  one,  namely:  that  the 
Opelika  merchants  have  been  unable  to  suc- 
cessfully compete  with  the  merchants  of 
the  rival  towns  in  their  efforts  to  make 
Opelika  a  distributing  point.  The  value  of 
real  estate  has  largely  decreased.  The  busi- 
ness of  handling  cotton  for  sales  abroad  has 
been  diverted  to  other  towns  to  a  great  extent, 
and  the  town,  although  the  most  important  in 
population  and  location  on  the  line  between 
Atlanta  and  Montgomery,  has  not  held  its  own 
in  the  progress  of  the  last  decade,  but  has  been 
outstripped  by  its  competitors  and  practically 
left  behind. 

The  considerations  upon  which  the  defend- 
ants attempt  to  justify  their  treatment  of  this 
community  involve  broader  questions  than 
those  presented  by  the  present  rates  between 
two  or  three  neighboring  towns  and  cities. 
The  question  from  the  standpoint  of  the  de- 
fendants cannot  be  considered  without  enter- 
ing to  some  extent  upon  the  method  under 
which  freight  rates  are  made  in  the  South- 
ern States,  as  related  to  the  requirements 
of  the  fourth  section  of  the  Act  to  Regu- 
late Commerce.  Their  position  amounts,  in 
substance,  to  this:  That  they  admit  that  the 
rates  to  Montgomery  and  Columbus  are  made 
less  for  the  longer  haul  than  to  intermediate 
points  on  the  same  line  of  road,  but  that  they 
are  justified  in  so  making  them  by  reason  of 
the  water  competition  which  exists  at  those 
points  and  which  compels  the  establishment  of 
very  much  lower  rates  than  naturally  would 
be  made, while  they  claim  that  the  rates  to  in- 
termediate points  are  reasonable  and  Just;  but 
they  say,  in  substance,  that  what  the  mer- 
chants of  Opelika  desire  is  the  establishment  in 
their  favor  of  another  competing  point  or 
"trade  center^'  at  which  the  rate  shall  be  ma- 
terially lower  than  to  intermediate  points  on 


the  same  line,  thus  inviting  them  to  commit  a 
still  further  breach  of  the  letter  of  the  fourth 
section  without  the  Justification  of  water  com- 
petition, which'  exists  in  respect  to  the  other 
places  named.  This  they  say  they  are  not 
willing  to  do,  insisting  that  Opelika  cannot  be 
properly  treated  otherwise  than  as  a  local  sta- 
tion on  the  line  of  the  Western  Railway  of  Ala- 
bama; and,  not  having  the  advantages  of  wa- 
ter competition,  cannot  ask  the  railroads  arbi- 
trarily to  give  them  such  advantages  as  they 
would  have  if  located  upon  a  nagivable  stream. 
Another  complication  is  found  in  a  circum- 
stance referred  to  in  Mr.  Gkibbett's  answer, 
namely:  that  this  controversy  is  one  of  long 
standing,  which,  in  1884,  was  made  the  sub- 
ject of  investigation  by  the  State  Railroad 
Commissioners  of  Alabama,  who  were  of  the 
opinion  that  the  law  under  whioh  they  were 
acting  required  more  liberal  treatment  of  Ope- 
lika on  the  part  of  the  roads.  The  arrange- 
ment which  was  then  made  was  not  satisfac- 
tory to  Opelika,  although  a  concession  to 
some  extent  was  instituted.  It  appears  that  a 
system  of  arbitrary  figures,  called  the  **  Ball 
Arbi trades,"  was  then  established,  whereby  the 
Opelika  rate  was  made  bv  adding  these  arbitra- 
ry figures  to  the  rates  to  Montgomery  or  Colum- 
bus, the  result  being  that,  although  the  Ope- 
lika rates  were  considerably  higher  than  the 
rates  at  those  points,  nevertheless  they  were 
somewhat  lower  than  the  rates  at  the  adjoin- 
ing points  in  its  vicinity.  Thus,  for  example, 
the  rates  furnished  the  Commission  by  the 
Louisville  &  Nashville  RaiLrQad  Company  from 
Louisville,  Kentucky,  in  effect  from  Aueust 
20, 1887,  show  the  following  on  fiour  per  bar- 
rel: 


To 
MontfiTomeiT.Ala..  52  ots. 
Columbus.  QiEU,       68  ** 
Euf aula.  Ala., 
Atlanta,  Oa., 
Opelika,  Ala., 
Auburn,    " 


68  " 
64  " 
72  " 
90  •• 


Salem, 


Cusseta, 


92 


i( 


u 


Dadeville," 


Buffalo, 


91 


HO 


97 


(t 


4« 


Seven  miles  west  of  Ope- 
Uka. 

Ten  miles  southwest  of 
Opelika,  towards  Co- 
lumbus. 

Nine  miles  northeast  of 
Opelika,  towards  At- 
lanta. 

Thirty  miles  northwest  of 
Opelika,  on  the  Colum- 
bus &  Western  Bxten- 
sion. 

Twenty-two  miles  north 
of  Opelika.  on  the  Bast 
AlalMuna  Kallroad. 


From  these  examples,  which  illustrate  the 
rates  on  every  commodity  to  all  points  similar- 
ly situated,  it  is  apparent  that  while  the  rates 
to  Opelika  are  considerably  higher  than  the 
rates  to  Montgomery,  Columbus,  and  Eufaula, 
they  are.  nevertheless,  considerably  lower  than 
the  rates  to  the  neighboring  points  in  every 
direction.  In  other  words,  Opelika  1b  now 
treated  by  the  railroad  companies  to  some  ex- 
tent as  a  competing  point  or  trade  center  as 
against  the  surrounding  towns,  but  does  not 
receive  this  treatment  to  a  sufficient  extent  to 
enable  it  to  compete  with  other  distributing 
points,  or  to  satisfy  the  desires  of  its  citizens; 
and  while  the  railroad  companies  say  that 
they  cannot  properly  give  Opelika  further  con- 
cessions in  rat^,  by  reason  of  the  unfairness  to 
the  neighboring  points  which  such  concesBiona 
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Raikoad  Oompany,  by  E.  P.  Alexander,  pres- 
ident, contains  the  following: 

*' Montgomery,  situated  on  the  Alabama 
BlTer,  and  Columbus,  situated  on  theOhat- 
t^oochee  River,have  lower  rates  than  Opelika. 
The  reason  is  very  plain:  the  railroads  there 
have  water  competition  and  are  compelled  to 
meet  it  The  rates  to  Opelika  are  made  by 
adding  to  the  rated  from  Montgomery  or  Go- 
lumbus  a  line  of  rates  we  call  the  '  Ball  Arbl* 
traries,'  as  they  were  suggested  by  Colonel 
Ball,  one  of  the  State  Railroad  Commissioners 
of  Alabama.  They  are  less  than  the  local 
rates  which  generally  prevail  on  the  railroads 
in  that  State. 

*'  Opelika  wishes  them  still  further  reduced. 
I  am  prepared  to  say  that  I  am  not  unwilling 
to  reduce  them  so  far  as  Opelika  is  concerned, 
if  I  may  be  allowed  to  reduce  them  to  Opelika 
without  making  the  reduction  general  to  all 
other  stations  upon  the  line  of  me  Columbus 
&  Western  Railroad." 

The  case  was  assigned  for  hearing  by  the 
Commission  on  October  19,  1887,  at  which 
time  the  complainants  were  present  and  were 
heard.  The  defendants  were  not  present,  but 
had  admitted  receipt  of  notice  of  the  assign- 
ment, of  the  case  for  that  date.  The  general 
subject  of  the  rates  at  Opelika  had  been  pre- 
Tiously  broueht  before  the  Commission  at  its 
session  in  Atlanta,  G^rgia,  on  April  28,  1887, 
when  Mr.  Harwell,  one  of  the  present  com- 
plainants, testified  at  considerable  length  and 
was  cross  examined  by  Mr.  Alexander.  The 
latter  gentleman  also  referred  to  the  subject 
in  the  argument  which  he  made  before  the 
Commission  at  that  time  as  President  of  the 
Central  Railroad  Company  of  Georgia.  The 
proceedings  at  Atlanta  are  referred  to  in  the 
petition  in  the  pending  case.  The  Commis- 
sion understand  that  the  defendants  are  con- 
tent to  submit  the  controversy  upon  the 
proofs  and  arguments  laid  before  the  Com* 
odssion  at  Atlanta  and  appearing  in  the  record 
of  the  present  proceedings. 

The  facts  found  are  as  follows:  Opelika  is  a 
town  of  about  8,500  inhabitants,  located  in  the 
eastern  part  of  the  State  of  Alabama,  109  miles 
from  Atlanta  and  sixty-six  miles  from  Mont- 
gomery. The  road  from  Atlanta  to  Montgom- 
ery, through  Opelika,  is  composed  of  the  At- 
lanta A  West  Point  Railroad,  and  the  Western 
Railway  of  Alabama,  which  connect  at  West 
Point,  on  the  state  line,  and  are  operated  as  a 
continuous  line  from  Atlanta  to  Montgomery 
by  the  same  management.  Columbus,  (Geor- 
gia, is  situated  twenty-nine  miles  southeast  of 
Opelika  on  the  Columbus  &  Western  Railroad, 
whidi  is  a  part  of  the  Central  Railroad  of 
Georgia  system,  extending  from  Savannah 
westerly  across  Georgia  into  Alabama.  The  Co- 
lumbus A  Western  Railroad  is  prolonged 
through  Opelika  (where  it  crosses  the  Western 
Railway  of  Alalnma)  in  a  northwesterly  dire- 
ction towards  Birmingham, being  operated  at  a 
distance  of  sixtv  miles  to  Goodwater.  Another 
railroad,  .called  the  East  Alabama  Railway, 
extends  directly  north  from  Opelika,  a  dis- 
tance of  twenty-two  miles,  to  Buffalo,  in  Ala- 
bama. 

Opelika  is  surrounded  by  a  territory  produc- 
ing cotton  and  consuming  provisions  and  other 
products  of  the  Western  and  Northern  States. 
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Columbus  is  surrounded  by  a  similar  territory 
and  is  upon  the  east  bank  of  the  Chattahoo- 
chee River,  which  at  that  point  is  the  bound- 
ary between  the  States  of  G^rgia  and  Ala- 
bama. This  river  is  navigable  except  in  the 
drv  season  of  the  year. 

Montgomery,  in  the  center  of  Alabama,  is 
on  the  main  Ime  of  the  Louisville  &  Nashville 
Railroad,  extending  from  Cincinnati  to  New 
Orleans.  It  is  also  reached  by  the  Central 
Railroad  of  Georgia,  via  Eufaiiia,  and  by  the 
Western  Railway  of  Alabama,  as  above  stated, 
extending  Uirough  Montgomery  to  Selma  on 
the  west;  it  is  also  situated  on  a  navigable 
stream.  The  rates  from  the  Northern  and 
Western  States  to  Montgomery  by  the  Louis- 
ville &  Nashville,  via  Birmingham,  and  by 
the  Western  Railway  of  Alabama,  via  Atlan- 
ta, are  the  same;  and  are  considerably  less 
than  the  rates  from  the  Northern  and  Western 
States  to  Opelika.  The  rates  from  the  North- 
em  and  Western  States  to  Columbus,  by  way 
of  the  Louisville  &  Nashville  Railroad,  and 
Montgomery,  and  also  by  way  of  Atlanta,  in 
both  cases  passing  over  the  Western  Railway  of 
Alabama  to  Opelika,  thence  twenty-nine  miles 
over  the  Columbus  &  Western  to  Columbus, 
are  also  considerably  less  than  the  rates  to  Ope- 
lika. The  Central  Railroad  of  Georgia  also 
has  another  more  southerly  route  from  Mont- 
gomery, to  Columbus,  via  Union  Springs,  on 
the  Montgomery  &  Eufaula  line.  The  Cen- 
tral Railroad  Company  of  (^eors^a  also  con- 
trols the  Western  Railway  of  Alabama  as  part 
of  its  general  system,  so  Uiat  the  rates  to  both 
Opelika  and  Columbus  are  practically  estab- 
li&ed  by  that  Company,  of  which  Mr.  Alex- 
ander is  president;  and  at  Montgomery  by  that 
Company  acting  in  harmony  with  the  Louis- 
ville &  iMashvilTe  Railroad  Company. 

For  example,  it  appears  that  the  rates  from 
Cincinnati  are  as  foUows: 


To 


1  12 


Montfromery.. — 108 108 
Columbus...........  117  K^ 

OpeUka......».....»  15C  120 


3  1415 


88!7150 

91J78  63 

107  90175 


6 


47 
88 


A'fi 


8283 
40 


40 


28 


82  28 
8531 
43  37 


62 
64 
66 


H 


57 
59 

82 


F 


66 

62 
90 


Cusseta  is  a  station  on  the  Western  Railway 
of  Alabama,  eleven  miles  northeast  of  Opelika. 
A  Montgomery  Jobber  can  purchase  first  class 

foods  in  Cincinnati,  have  them  shipped  to 
[ontjKomery  for  $1.08,  then  back  to  Cusseta 
for  nfty-three  cents— tot^,  $1.61— passing 
through  Opelika  twice  in  so  doing.  An  Ope- 
lika jobber  would  pay  on  the  same  goods 
$1.50  from  Cincinnati  to  Opelika  and  twenty- 
two  cents  from  Opelika  back  to  Cusseta,  mak- 
ing a  total  of  $1.72.  Dadeville  is  a  station  on 
the  Columbus  &  Western  Extension,  thirty 
miles  northwest  from  Opelika.  A  Columbus 
Jobber  can  purchase  first  class  goods  at  Cin- 
cinnati, paying  to  Columbus  ^1.17;  thence  to 
Dadeville  sixty-six  cents;  total,  $1.88,  passing 
through  Opelika  in  both  directions.  The  Ope- 
lika Jobber  would  pay  on  the  same  goods: 
Cincinnati  to  Opelika,  $1.60;  Opelika  to  Dade- 
ville. fifty-nine  cents;  total.  $2.09.  The  rate 
on  flour  from  8t  Louis  to  Montsomervis 
fifty-nine  cents  per  barrel  by  way  of  JBirming- 
ham  or  by  way  of  Atlanta,  while  the  Opelika 
rate  is  ninety  cents  and  the  Columbus  rata 
seventy-six  cents.    The  rate  from  Montgomery 
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pany  of  Qeoij^,  in  making  a  rate  f  rem  Savan- 
nah to  the  IVw  wholly '6n  its  own ' road — for 
instance,  to  Salem,  Alabama— charges  the  es- 
tablished "competitive"  rate  td  Columbus,  292 
miles,  and  adds  thereto  the  local  rate  for  nine- 
teen mUes,  €k>lumbus  to  Salem:  thus,  on  fertil- 
izers, per  ton,  $3  plus  $1.40— $4.^,  Savan- 
nah to  Salem;  being  $8  for  292  miles,  to  which 
is  added  $1.40  for  the  last  nineteen  miles  of 
the  haul,  making  $4.40  total  rate. 

Under  the  use  of  this  system  the  railroads 
have  to  a  very  large  extent  absorbed  the  busi- 
ness which  in  the  past  was  done  by  steamboats 
at  comi)etitive  points,  and  thi^  is  true  at  Co- 
lumbus, one  of  the  points  in  question,  as  to 
which  it  is  said  in  the  answer  "the  water  com- 
I)etition  on  western  products  by  steamboats  has 
practically  ceased  during  the  past  three  or  four 
years,  owing  to  the  reduction  of  rates  by  rail 
lines  to  that  point  from  the  West;  but  should 
the  rates  be  raised  from  the  West  to  Columbus, 
competition  would  again  ensue  similar  to  what 
it  was  prior  to  1881.'^  Thus  it  is  claimed  gen- 
erallv  that  rates  to  these  competing  points  can- 
not be  raised  without  endangering  the  busi- 
ness of  the  roads,  while  rates  at  intermediate 
points  cannot  be  lowered  without  serious  em- 
barrassment to  their  revenue.  As  has  been 
seen  above,  Oi)elika  is  "neither  fish  nor  fowl." 
Its  treatment  has  not  been  consistent,  nor  has 
it  been  satisfactory  either  to  the  railroads  or  its 
dtizens.  It  does  not  receive  the  low  rates  of 
the  trade  centers,  nor  are  the  high  rates  charged 
at  intermediate  points  ezact^.  It  urgently 
desires  to  become  a  trade  center,  and  insists 
that  its  situation  as  a  branching  point  for  sev- 
eral railroads  is  one  that  entitles  it  to  such  con- 
sideration, even  at  the  expense  of  the  neigh- 
boring commuuities;  while  railroads  havebSen 
unwilling  to  concede  to  it  any  other  position 
than  that  conceded  to  local  points  between 
competitive  points,  using  the  fact  of  the  in- 
justice to  neighboring  communities  as  an  ex- 
cuse in  this  behalf. 

It  was  the  hope  of  the  Commission  after  the 
announcement  of  its  decision  upon  the  sub- 
ject of  the  application  of  the  fourth  section  on 
June  15, 1887,  in  the  LouisviUe  and  Nashtille 
Gone,  that  the  railroads  in  the  South,  as  well 
as  in  other  parts  of  the  Union^  would  endeavor 
to  reform  their  tariff  schedules  so  as  to  bring 
them  gradually  into  conformity  with  the  gen- 
eral provision  of  the  Law.  It  was  said  in  that 
opinion  that  "Our  observation  and  investiga- 
tions so  far  made  lead  to  the  conclusion  that 
strict  conformity  to  the  general  rule  is  possible 
in  large  sections  of  the  country  without  mate- 
rial injurv  to  either  public  or  private  interests; 
and  that  in  other  sections  the  exceptions  can 
be  made  and  ought  to  be  made  much  less  nu- 
merous than  they  have  been  hitherto,  and  that 
when  exceptions  are  admitted  the  charges 
should  be  less  disproportionate."  [See  anie.^lQO',] 

Since  the  promulgation  of  that  opinion  and 
the  full  announcement  of  the  views  of  the 
Commission  therein  made  concerninff  the  con- 
struction of  the  fourth  section,  the  tariffs 
which  are  being  daily  receiyed  show  that  a  re- 
construction of  the  rates  has  been  going  on 
continually,  with  more  or  less  effort  to  bring 
the  same  into  harmony  with  the  views  then 
expressed.  This  effort  has  been  observable 
upon  many  of  the  roads  of   the  Southern 


States,  as  well  as  in  other  portions  of  the- 
country. 

The  Commission  has  failed  to  observe  upoi^ 
the  lines  controlled  by  the  Central  Railroad 
Company  of  Georgia  any  decided  effort  to- 
wards a  reconstruction  or  its  rates  in  the  di- 
rections suggested  by  its  former  opinion  as  re- 
auired  in  order  to  conform  to  the  provtsionsof 
le  Act  to  Regulate  Commerce.  Sofarasthr 
observation  of  the  Commission  goes,  Uie  sys- 
tem in  force  prior  to  April  5, 1887,  is  still  sub- 
stantially maintained  upon  that  line.  The  old 
trade  center  rates  are  made  to  "competing 
points,"  and  the  local  rates  to  interior  points 
are  added  as  before. 
It  is  possible  that  the  irregularities  and  ine- 

aualities  in  existing  tariffs  cannot  be  made  en 
rely  to  disappear  without  a  seneral  readjust- 
ment of  the  arrangements  under  which  traffic 
is  interchanged,  involving  the  adoption  of  a 
new  system  of  the  division  of  earnings  bet  ween 
connecting  lines,  and  a  new  syetom  of  making 
rates;  but  the  Commission  is  satisfied  that  very 
extensive  improvements  are  possible  at  once, 
and  that  very  material  changes  in  the  present 
methods  are  required  by  the  Law. 

These  suggestions  arise  directly  from  the 
position  taken  by  the  defendants  in  their  an- 
swers. It  is  not  the  intention  of  the  Commis- 
sion to  dispose  of  such  questions  haatily,  nor 
in  the  absence  of  a  distinct  understanding  that 
they  are  presented  for  consideration  and  ad- 
judication. 

In  disposing  of  the  present  petition  it  must 
be  borne  in  mind  that  Uie  complainants  charge 
a  violation  only  of  the  second  and  third  sec- 
tions of  the  Act  to  Regulate  Commerce;  but 
in  attempting  to  justify  the  discriminations 
adopted  and  enforced  in  the  Opelika  rates  tbe 
defendants  claim  that  what  are  styled  competi- 
tive rates  are  too  low  upon  any  view,  except 
that  they  are  forced  upon  the  roads  by  water 
competition;  that  the  roads  would  raise  them 
and  equalize  their  rates  generally  but  for  that 
fact,  which  prevents  th&  doing  so,  and  that 
it  is  not  unjust  discrimination  or  undue  or  un- 
reasonable prejudice,  which  is  based  upon 
physical  facts  and  which  recognizes  only  nat- 
ural diversities  of  situation. 

The  weight  of  these  claims  uas  been  con- 
ceded by  the  Commission  in  the  case  above  re- 
ferred to.    Dissimilar  circumstances  and  con- 
ditions,  it  was  said,  may  be  made  out  by  "the 
existence  of  actual  competition,  which  is  of 
controlling  force  in  respect  to  traffic  important 
in  amount."    Those  words  were  diosen  with 
care,  and  the  limitations  which  they  suggest 
are  applicable  when  the  controlling  force  of 
water  competition  is  invoked  in  respect  to  tbe 
second  and  third  sections  of  the  Act,  as  well  as 
in  respect  to  the  fourth.    The  Conunisdon,  in 
expressing  the  result  reached,  named  as  an  ex- 
ceptional circumstance,  to  be  proved  if  existentr 
the  fact  of  "actual  competition" — ^not  possible 
competition  likely  to  arise  if  rates  are  raised— 
"of  controlling  force"— not  when  the  rail  Hne 
is  the  controlling  force,  but  when  the  compet- 
ing water  line  is  able  to  dictate  rates  which 
will  control  the  traffic  unless  met  by  the  rail 
road— "in   respect   to    traffic   important  lO" 
amount" — not  when  competition  in  a  slii^ 
direction  or  for  the  tran^rtation  of  a  tAn^ 
ar^de  or  class  of  articles  exists,  but 
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would  involye,  nevertheless,  they  admit  that 
they  are  maklDg  such  concessions  at  the  pres- 
ent time  to  a  considerable  extent.  Mr.  Alex- 
ander's answer  is  very  explicit  in  its  statement 
that  he  is  not  unwilling  to  reduce  the  Opelika 
rates,  provided  he  may  do  so  without  making 
the  reduction  genend  to  all  other  stations, 
while  Mr.  GabtNStt's  answer  is  equally  explicit 
In  showing  that  Opelika  already  enioys  large 
advantages  over  Gold  Hill,  YouDgsboro',  Au- 
burn, Cusseta,  and  its  neighboring  towns  gen- 
erally. 

That  this  result  is  the  natural  outcome  of 
that  mtem  of  rate  making  which  the  Inter- 
state Commerce  Law  foundin  force  upon  most 
of  Uie  railroads  in  the  Southern  States  is  ad- 
mitted by  Mr.  Gkibbett,  who,  in  his  answer, 
says:  ''Samples  can  be  found  all  throughout 
the  South  similar  to  that  of  Opelika,  where 
rival  roads  have  not  reduced  the  rates  to  an 
undesirable  figure.  None  of  such  i>oints  can 
get  freight  from  the  West  and  sell  to  any  sta- 
non  beyond  them  at  as  low  an  aggregate  as 
Montgomery,  Columbus,  and  Selma  can;  nor 
«an  the  rates  be  constructed  to  allow  this  with- 
out making  the  rates  to  all  railroad  stations  in 
the  State  uie  same,  which  would  destroy  the 
railroad  property  in  this  State." 

It  was  in  view  of  cases  like  the  present  that 
the  opinion  of  the  Commission,  in  deciding 
upon  the  application  of  the  Louisville  &  Nash- 
ville Railroad  Company  for  relief  under  the 
fourth  section  of  the  Act,  discussed  the  sub- 
ject of  "trade  centers"  in  the  South,  using, 
■among  other  things,  the  following  language: 
'*The  prevalence  of  such  ideas  and  the  acting 
upon  them  in  making  freight  tariffs  give  to 
railroad  managers  a  power  of  determining 
within  certain  limits  what  towns  shall  be  trade 
centers  and  what  their  relative  advantages; 
and  while  it  may  be,  as  they  assert  it  is.  that, 
in  deciding  upon  rates  under  the  pressure  of 
the  competition  of  trade  centers,  they  en- 
deavor to  do  justice  between  them,  yet,  as 
they  do  not,  at  the  same  time,  feel  a  like  pres- 
sure from  noncompetitive  points,  it  is  obvious 
that  justice  to  such  points  is  in  great  danger 
of  bemg  overlooked,  and  it  is  altogether  likely 
that  it  is  to  some  extent." 

"One  result  is  that  towns  recognized  by  rail- 
road managers  as  trade  centers  come  to  be 
looked  upon  as  towns  with  special  advantages, 
and  other  towns  strive  for  recognition  as  such, 
and  complain,  perhaps,  of  in  justice  when  they 
fail."     [See  ante,  2o9.  290. j 

The  system  of  rate  making  in  the  Southern 
States,  which  was  quite  generally  operative 
when  the  Act  to  Regulate  Commerce  took  ef- 
fect, and  which  is  still  employed  upon  the 
roads  here  in  question,  is  this:  Certam  large 
cities  and  towns  situated  on  the  coast  at  inte- 
rior river  points  and  at  railroad  Junctions  are 
called  competitive,  and  receive  quite  low  rates 
on  all  interstate  trafiic;  all  other  stations  are 
called  local,  and  are  charged  much  higher 
rates.  The  rates  to  local  points  are  made  by 
adding  to  the  competitive  rate  at  the  nearest 
competitive  point  the  local  rate  from  that  point. 
These  local  rates  are  ascertained  upon  a  short 
distance  milage  basis,  frequently  by  usins  the 
table  established  or  approved  by  State  Kail- 
Toad  Commissioners.  The  intermediate  or  lo- 
-cal  stations  are  '*given  the  benefit"  of  what  is 
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called  the  lowest  combination — ^that  is,  if  the 
rate  to  the  competitive  point,  plus  the  local 
rate  to  the  given  point  beyond,  exceeds  the 
rate  to  the  next 'competitive  point,  plus  the  lo- 
cal rate  back  to  the  given  point,  the  latter  rate 
is  taken. 

Thus  between  every  two  competitive  points 
the  graphic  representation  of  the  rates  upon 
paper  would  show  a  rise,  increasing  rapidly 
until  the  highest  point  is  reached  at  some  sta- 
tion intermediate,  and  then  descending  as  rap- 
idly to  the  other  end  of  the  line.  Under  this 
system  the  rates  on  first  class  freight  from 
Louisville  to  the  various  stations  on  the  road 
between  Atlanta  and  Montgomery  are  as  fol- 
lows (Louisville  &  Nashville  Railroad  Compa- 
ny Tariff,  August  20,  1887;  distance  Louis- 
ville to  Atlanta,  476  miles;  Louisville  to  Mont- 
gomery, 490  miles): 


Station. 


Rate. 


Distanoe 

from 
Atlanta. 


MUefu 

Atlanta 

.      • 

• 

$107 

East  Point     - 

. 

. 

123 

6 

Fairburn    - 

•      . 

. 

131 

18 

Palmetto 

. 

• 

136 

25 

Newman     - 

w      * 

• 

139 

89 

Grantville     - 

.       . 

. 

147 

51 

Ho^nsville 

. 

. 

147 

58 

La  Granjre     - 

.      - 

- 

154 

71 

Oabbcttville 

. 

. 

154 

80 

West  Point    - 

.      . 

• 

158 

87 

Cusseta 

•      . 

• 

151 

08 

Opelika  - 

.      - 

. 

1  30 

109 

Auburn 

. 

. 

1  45 

116 

Loaobapoka  - 
NotasuiJBra  - 

.      . 

• 

1  13 

123 

.      - 

w» 

141 

129 

Cbehaw  - 

.      . 

. 

1  36 

136 

Cowles 

-      • 

• 

180 

145 

Sborter's 

. 

. 

126 

1S2 

Mount  MeiffS 

- 

- 

ISO 

161 

Montiromery  - 

- 

- 

98 

It  will  be  seen  that  the  rates  to  points  be- 
tween Montgomery  and  Atlanta  (except  Ope- 
lika, which  Is  treated  exceptionally)  are  made 
by  adding  the  local  rates  to  the  rate  of  one  of 
said  special  points  or  * 'trade  centers;"  and  that 
the  rates  are  highest  at  La  Grange  and  Gab- 
bettville,  about  midway  of  the  total  distance, 
where  they  are  59  per  cent  higher  than  at 
Montgomery.  The  evidence  before  us  shows 
that  business  from  Louisville  for  these 
local  points  is  about  as  likelv  to  go  through 
Montgomery  as  through  Atlanta.  The  rate 
either  way  is  the  same,  and  so  of  all  other 
northern  and  western  points.  The  dispropor- 
tion of  the  charges  made  to  the  above  enumer- 
ated local  points  in  the  last  few  miles  of  a  500 
mile  haul  is  obvious. 

It  is  true  that  in  this  instance  the  freight  is 
received  at  Atlanta  or  at  Montgomery  bv  a 
new  carrier,  but  the  same  system  is  applied  in 
case  a  so-caJled  competitive  point  is  passed  on 
the  line  of  the  same  carrier. 

In  the  distance  tariff  furnished  by  the  Rail- 
road Commission  of  Georgia  the  increase  in* 
the  tariff  on  first  class  freight  between  400 
and  420  miles  is  three  cents,  while  the  charge 
for  a  single  haul  of  twentv  miles  is  twenty 
cents;  yet  on  freight  from  Cincinnati,  Ohio,  tr 
East  Point,  the  Atlanta  &  West  Point  Raihroad 
Company  adds  to  the  Atlanta  rate  as  much  as 
it  charges  upon  freight  to  East  Point  which 
originates  in  Atlanta,  and  so  of  all  other  sta- 
tions on  its  line,  and  tlie  Central  Raihroad  Com- 
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4Uid  foniierly  shipped  26.000  bales  per  year, 
now  reduced  to  from  12,000  to  15.000  bales. 
The  rate  on  cotton  from  Montgomery  to  New 
Orleans  Is  forty-five  cents  per  100,  and  Uie 
local  rate  charged  Opellka  on  cotton  to  Mont- 
gomery is  twenty-seven  cents,  making  seventy- 
two  cents  to  New  Orleans,  which  shots  the 
door  against  that  market,  leaving  it  only  the 
^vannah  ontlet 

These  facts  are  not  denied  by  the  defendants. 
All  that  we  have  upon  this  subject  ^om  them 
is  contained  in  the  following  paragraph  from 
^e  answer  filed  by  Mr.  Oabbett  for  the  West- 
-^m  Railway  of  Alabama: 

"As  to  the  charge  that  no  through  bills  of 
lading  are  bdne  issued  by  this  road  from  Ope- 
lika  to  New  Orleans,  Louisiana,  we  would  say 
that  they  were  issued  on  the  same  basis  that 
freights  between  Opelika  and  other  places 
were  charged,  untU  a  promise  of  rebates  or 
-secret  rates  to  some  of  the  merchants  of  Ope- 
lika by  certain  officers  or  agents  of  competing 
lines  from  MontsomeiT,  an  attempt  was  made 
to  divert  cotton  from  its  ordinary  and  proper 
-channel  to  New  Orleans,  was  conmiunicated 
to  this  company. 

"With  this  information  before  us  we  ceased 
to  give  any  through  bills  over  the  lines  that 
we  had  reason  to  believe  were  seeking  in  an 
improper  and  underhanded  way  to  draw 
freight  from  the  roads  over  which  it  would 
naturally  pass.  We  did  this,  as  we  were  in- 
formed, in  strict  conformity  to  our  legal  right, 
to  become  responsible  only  beyond  our  own 
line  for  such  roads,  as  our  own  judgment  and 
•experience  taught  us  to  be  safe,  and  to  our 
interest." 

This  averment  is  not  supported  by  any 
proof,  and,  if  true,  it  amounts  simply  to  this: 
that  some  undisclosed  connection  of  the  de- 
fendant once  made  an  offer  of  rebates  to  the 
merchants  of  Opelika  for  the  purpose  of  get- 
ting the  business  away  from  what  defendant 
considered  its  "ordinary  and  proper  channel 
to  New  Orleans."  It  is  not  averred  that  Uie 
lines  to  New  Orleans  will  not  now  unite  in 
making  the  usual  through  rates,  and  no  reason 
whatever  is  stated  why  through  rates  and 
throush  bills  of  lading  on  cotton  are  not  given 
over  ue  line  which  forms  the  aforesaid  "ordi- 
nary and  proper  channel" 

It  appears  from  Uie  papers  in  the  case  and 
from  statements  made  on  the  hearing  that 
through  rates  on  cotton  were  formerly  made 
from  Opelika  to  New  Orleans  on  the  same 
basis  that  other  freights  were  treated,  as  above 
described;  also  that  after  Opelika  was  pun- 
ished in  the  manner  stated  by  Mr.  Gabbett  for 
the  efforts  of  competing  lines  to  divert  the 
traffic,  through  rates  were  given  to  New  Or- 
leans on  cotton  passing  directly  through  Ope- 
lika from  other  points.  It  is  not  stated  that 
the  alleged  "rebates  or  secret  rates"  have  been 
•offered  since  the  passage  of  the  Act  to  R^ulate 
Commerce,  and  it  is  understood  that  the 
through  rates  to  New  Orleans  were  taken  away 
from  Opelika  some  time  before  that  date  and 
have  not  been  restored,  although  such  rebates 
would  be  now  illegaL  It  is  not  even  said  that 
;any  Opelika  dealer  ever  received  such  a  re- 
tete,  but  only  that  a  "promise"  of  that  nature 
^was  "communicated  to  this  company." 

Through  bills  of  lading  on  cotton  are  an  im- 


portant facility  in  its  tran^K^Ution  at  bow 
conducted :  drafts  drawn  with  such  bills  of  lad> 
ing  attached  are  a  basis  of  credit  throaghoat 
the  South.  They  ought  not,  theref <xe,  to  bo 
refused  without  some  substantial  reason,  and 
none  is  shown  here. 

^  From  all  tiie  evidence  before  the  Commis- 
sion it  finds  the  facts  to  be  that  through  tdim 
and  through  bills  of  lading  on  cotton  offered 
for  shipment  at  Opelika  for  New  Orleans  are 
unjustly  and  unreasonably  refused  W  the  de- 
fendant, the  Western  Railway  of  Alabama, 
while  given  by  said  road  on  other  commodi- 
ties and  at  other  points  similarly  dtuated,  and 
while  said  defendant's  connecting  lines  mak- 
ing the  route  to  New  Orleans  are  ready  and 
willing  to  unite  tiierein,  and  also  that  Opelika 
is  thereby  subjected  to  undue  and  unreason- 
able prejudice  and  disadvantase,  in  violatioo 
of  the  provisions  of  the  third  section  of  the 
Act  to  K^^ulate  Commerce. 

An  order  will  be  made  requiring  said  de- 
fendant to  cease  and  desist  from  such  violatioa 
within  ten  days  after  receiving  a  copy  of  the 
same. 

The  petition  in  other  respects  is  retained, 
with  leave  to  complainants  to  file  amendments 
or  an  amended  petition  in  acccmlance  with  the 
views  above  expressed. 


William  H,  COUNCILL 

V. 

WESTERN  &  ATLANTIC  R.  R.  CO.* 

1.  There  is  no  undue  prejudice  or  unjust 
preference  shown  by  railroad  compa- 
nies in  separating  their  white  wad 
colored  paaaengers  by  providing  eazs 
for  each,  if  the  cjtrs  so  proYided  are 
e^puUly  sikfe  and  comfortable.  But 
fair  deiding  and  common  honeet  v  require 
that  a  colored  i)asseni^  should  have  the 
security  and  conveniences  of  travel  for 
which  his  money  has  been  accepted. 
Where  a  colored  passenorer  had  pur* 
chased  a  first  class  ticCet,  and  tnere 
was  but  one  car  on  the  train  furnishing 
the  aooomodation  for  which  he  had  paid 
and  was  entitled  to  have,  and  after  he 
had  entered  this  car,  he  was  forciblx  v^ 
moved  to  a  car  assigned  to  pasBeusers 
of  his  race,  which  was  a  half  car,  half 
lighted,  in  which  men  and  women  were 
huddled  together  and  where  men,  white 
and  black,  smoked  at  pleasure,  the  car 
being  design^iated  as  a  **secoaa  class* 
car,  being  dismal,  less  dean  and  less 
comiortable  than  the  car  in  which  be 
was  first  seated,  the  railroad  company 
was  held  to  have  subjected  him  to  umdus 
prejudice*  and  unreasonable  disadvan- 
tage in  violation  of  section  3  of  the  Act 
to  Regulate  Commerce^  and  these  on- 
lawful  acts  and  all  unjust  discrimina- 
tions were  oidered  to  be  discontimied- 

2.  The  complainant  having  offered  mrwi- 
dance  of  pecuniary  daiagea  as  a 
hasis  for  an  award  for  l^junaa  don* 
in  his  violent  removal  from  the  oar  mmA 
Ibr  reasonable  fees  of  attomeya  he  has 
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been  compelled  to  employ  and  the  de* 
fimdant  railroad  company  under  the 
Seventh  Amendment  of  the  Constitution 
of  the  United  States  bein^  entitled  to 
A  trial  by  jmy*  the  Commission*  be- 
-eanse  it  comd  not  g^ye  such  a  trial,  de- 
clined to  ^o  into  that  question  leav- 
ing the  eomplainaat  to  his  appropriate 
vemedj*  in  the  eonrts  for  tne  alleged 
trespass  and  assault  upon  him,  in  which, 
under  section  8  of  the  Act  to  Regulate 
Commerce,  the  defendant  may  be  held 
liable  for  counsel  or  attorneys'  fees  *i;o 
be  fixed  by  the  court." 

(Decided  December  a  1887). 

COMPLAINT  that  the  petitioner  has  been 
subjected  to  unreasonable  prejudice  and 
unjust  discrimination  by  the  refusal  of  the  de- 
fendant to  furnish  the  accommodations  for 
which  he  had  paid,  and  claiming  large  money 
damages  for  injuries  done  him  and  for  reason- 
able fees  of  attorneys  he  had  been  compelled 
to  employ.  The  Commission  declined  to  pro- 
ceed upon  the  claim  so.far  as  it  was  in  its  nat- 
ure an  action  of  trespass,  but  entered  an  order 
requiring  that  such  unlawful  acts  and  all  un- 
just discriminations  should  be  discontinued. 

The  facts  are  stated  in  the  opinion  of  the 
Commission. 

MesavB.  Brandon  ft  Hnndlj,  for  plaint- 
iflf. 
Mr,  Jnlins  L.  Browne*  for  defendant. 

Bbport  and  OpmioN  of  thb  CoMinssioir. 

Morrison,  CommUdoner: 
Tbe  complaint    of  William    H.    Councill 
against  the  Western  ft  Atlantic  Railroad  Com- 
pany states  that  he  is  a  minister  of  the  €k)epel 
of  the  African  Methodist  Church,  a  school 
teacher,  a  citizen  of  the  United  States,  a  resi- 
dent of  Huntsville,  in  the  State  of  Alabama, 
where  he  is  principal  of  the  State  Colored  Nor- 
mal and  Industrial  School;  and  that  said  Rail- 
road Company  is  a  common  carrier  of  pass- 
engers ana  property  from  Chattanooga,  in  the 
State  of  Tennessee,  to  Atlanta,  in  the  State  of 
(Georgia;  that,  having  occasion  to  visit  some 
of  the  States  east  of  Alabama  in  the  interest  of 
said  school,  he  had,  on  April  7, 1887.  proceeded 
as  far  as  Chattanooga,  where  he  purchased  of 
said  Railroad  Company  a  first  class  ticket  over 
its  road  from  Chattanooga  to  Atlanta,  and, 
shortly  before  the  train  started,  entered  a  car 
and  seated  himself  without  direction  from  any- 
one as  te  the  car  he  should  take  or  the  seat  he 
should  occupy.   Soon  after  he  wen  t  aboard  and 
tbe  train  had  started,  and  before  his  ticket  had 
been  asked  for,  he  was  told  by  a  man  to  go  in- 
to another  car.    The  person  making  this  re- 
quest did  not  announce  his  official  character, 
and  the  same  being  unknown  to  complainant 
the  request  was  not  heeded.    And  complain- 
ant aters  that,  whether  or  not  such  person  was 
an  officer,  agent,  or  employee  of  said  company, 
he  had  no  nght  or  autnonty  to  reqtiire  com- 
plainant to  change  his  seat 

The  complainant  was  sooo  again  told  to  go 
into  another  car,  this  time  by  a  brakeman  or 
person  in  railroad  garb,  to  whom  complainant 
answered  that  when  the  conductor  came  for 
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his  ticket  he,  complainant,  wot 
other  car  if  the  conductor  so 
after  the  second  direction  to 
car,  the  brakeman  or  employee 
given,  returned  with  two  othe^ 
carrying  a  railroad  lantern, 
complainant  to  go  into  another 
responded  as  before,  that  he  ^ 
to  do  so  by  the  conductor.  The ' 
ing  the  lantern,  without  prov( 
the  complainant  with  it  several  h\ 
bruised  his  face,  and  the  three  td| 
bly  ejected  him  from  the  car  as 
him  to  go  into  and  occupy 
which  he  rode  until  the  train 
G^rffia,  at  which  place,  in  conf  ^ 
injuries  and  bruises  inflicted  on 
the  train.  His  ticket  over  the  rod 
had  been  surrendered.  These  1 
wrongs  were  done  to  complainant 
ence  of  the  passengers  seated  in  tl 
he  was  compelled  to  vacate,  and 
passengers  were  told  to  change  tl 
were  they  otherwise  molest^; 
ductor  witnessed  the  violence  ai 
mation  that  it  was  intended  and 
to  prevent  it,  and  when  request 
plainant  to  protect  him  and  see  th| 
as  a  passenger  on  said  train  was  ml 
reasonable  request  was  answered  { 
ductor  with  harsh  and  abusive  lani 

That  defendant  did,  on  April  7,1 
spect  of  the  matter  stated  by  comph 
ject  him  to  unreasonable  prejudio 
advantage  in  vioiation  of  the  Act  t 
Commerce,  and  especially  of  the  th 
of  said  Act;  that,  being  a  colored  m 
in  consequence  thereof  not  allowe 
said  car,  while  white  passengers  wh 
chased  tickets  at  the  same  price  pa 
plainant  were  allowed  to  ride  in  sai 
that,  because  of  his  color,  he  was  un 
discriminated  against  and  subjected 
sonable  prejudice  and  disadvantage;t 
son  of  the  public  manner  of  the  assi 
ment  from  the  car,  bruises  receiver 
dured,  mental  anxiety  and  humilia 
in  making  his  journey,  and  the  unju 
ination  against  him.  he  had  been  d 
the  sum  of  $25,000,  which  he  asl 
awarded  to  him,  together  with  $1.5* 
reasonable  pay  of  coimsel  he  has  1 
pelled  to  employ. 

The  answer  of  the  defendant  rail 
pany  admits,  or  does  not  contest,  tl 
tion,  citizenship,  and  residence  of 
plainant  as  stated  in  his  complaint 
that  defendant  is  a  common  carrier 
gers,  that  complainant  is  a  colore< 

Eurchased  a  ticket  over  its  road  as 
im,  and  does  not  contest  his  statem< 
on  April  7,  1887,  entered  the  car  f 
himself  without  direction  from  an 
the  car  he  might  take  or  the  seat  he 
cupy.  Defendant  admits  that  c( 
was  twice  told  by  employees,  its  age 
it  claims,  was  politely  requested,  oi 
conductor  and  once  by  the  braken 
into  another  car,  and  that  comph 
removed  from  that  car  to  another  bi 
but,  as  it  alleges,  not  by  ite  agents, 
that  the  violence  was  used  in  tbe  p 
><he  passengers  in  the  ladies'  car,  ai 


«40 


iNTBBSTATfi  COMMEBCB  RbPORTB— ThB  GoMMIBSION. 


1887. 


demand  was  made  upon  any  oUier  of  the  pass- 
engers to  vacate  their  seats,  but  it  alleges  that 
no  othevs  were  there  in  violation  of  the  rules. 
It  admits  that  complainant  left  the  train  at  Dal- 
ton,  Georeia,  as  it  avers,  for  no  other  reason 
than  that  he  chose  to  do  so. 

It  admits  "its  obligation  to  furnish  to  all 
passengers  who  pay  the  same  fare  equal  or  like 
accommodations,  and  that  it  has  no  right  to 
discriminate  between  classes  on  account  of 
color,  sex,  or  otherwise,  by  oflerine  one  better 
accommodations  and  another  infenor  accom- 
modations for  the  same  money." 

Further  answering,  the  defendant  railroad 
company  avers  that  It  has  the  right  to  promote 
good  government  of  its  trains  and  Uie  con- 
venience and  comfort  of  passengers  by  classi- 
fying and  requiring  those  of  one  color  or  sex 
to  ride  in  one  car  and  those  of  another  in  a  dif- 
ferent car,  and  to  avoid  confusion  and  trouble 
which  might  result  from  "crowding  persons 
of  the  two  races  together  in  the  same  car/'  it 
had  established  a  permanent  rule  or  regulation 
of  the  Company.  Bv  this  rule  a  car  was  and 
is  set  apart,  called  the  ladies'  car,  which  no 
one  but  a  lady,  or  a  gentleman  accompanied 
by  a  lady,  or  a  lady  and  children  can  enter  and 
occupy  until  these  are  seated.  If  there  are 
vacant  seats  after  the  persons  entitled  to  oc- 
cupy the  car  are  seatea  white  male  persons  can 
occupy  them  until  required  for  ladies  who  may 
-come  on  the  car.  Another  car  is  provided  for 
colored  people  which  white  persons  are  not 
permitted  to  occupy  without  consent  of  the 
colored  passengers.  It  is  part  of  this  rule  that 
colored  persons  going  into  the  ladies'  car  shall 
be  notified  by  the  conductor  or  brakeman  to 
go  into  the  car  provided  for  them. 

Defendant  denies  that  complainant  had  a 
right  to  occupy  a  seat  in  the  ladies'  car  and 
avers  that  he  was  aware  of  defendant's  rule, 
and  that  he  had  taken  and  was  occupying  a 
seat  in  violation  thereof;  that  he  was  notified 
that  a  car  on  the  train  had  been  set  apart  for 
colored  persons,  which  he  was  requested  to  oc- 
cupy and  which  he  refused  to  occupy,  insist- 
ing that,  having  paid  full  fare,  he  was  en- 
titled to  ride  where  he  was  seated.  Defend- 
ant further  avers  that  it  was  the  duty  of  its 
conductor  to  have  removed  complainant  to  the 
car  provided  for  colored  persons,  using  as  little 
violence  as  possible,  but  that  the  passengers, 
offended  by  his  presence  in  the  ladies'  car  and 
by  his  refusal  on  request  to  leave  it,  took  the 
m&tter  in  hand,  used  violence,  and  ejected 
complainant  from  the  car,  and  that  no  con- 
ductor, brakeman,  or  other  of  its  officers  or 
employees,  gr  anyone  having  any  control  over 
the  train  took  any  part  in  the  chastisement 
that  was  administered  to  the  complainant: 
"that,  on  the  contrary,  they  were  not  aware  of 
an^  intention  to  infiictthe  punishment  and  did 
not  in  any  manner  countenance  or  justify  the 
violence  to  which  complainant  was  subjected." 

Defendant,  further  answering,  says  that  the 
car  provided  for  theaccommodation'of  colored 
persons  on  said  train  was  first  class  and  denies 
that  it  subjected  complainant  or  permitted  him 
ta  be  subjected,  as  far  as  it  was  able  to  prevent 
it,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  because  of  his  being  a  colored 
person  or  for  any  reason  whatsoever;  and  de- 
fendant insists  uiat  whatever  injury,  preju- 


dice, or  disadvantage  complainant  suifered,  it 
was  the  result  of  his  own  conduct  and  not  the 
fault  of  defendant 

On  investigation  the  following  facti  ue 
found  from  the  depositions  and  oriQ  testimoiiy 
of  witnesses,  which  are,  in  addition  to  the  facts- 
found  in  the  statements  of  the  complaint,  not 
denied  in  the  answer  : 

1.  Regulations  setting  apart  cars  for  sepa- 
rate use  of  white  and  colored  persons  had  been 
established  for  said  Railroad  Company  sub- 
stantially as  stated  in  its  answer.  Similar 
regulations,  are  customary  on  the  railroads  of 
(Georgia,  Tennessee,  and  neighboring  States. 
On  defendant's  road  these  regulations  are  not 
well  defined  and  are  seldom  enforced,  except 
as  to  colored  persons. 

2.  The  passenger  cars  in  the  train  were  the 
colored  people's  car,  first  after  the  baggage 
car;  next,  the  ladies'  car,  from  which  the 
complainant  was  ejected,  and  last  the  slee^nng 
car.  The  ladies'  and  colored  people's  car  were 
of  the  same  pattern  and  of  like  substantiil 
build.  The  one  desiffuated  the  colored  peo> 
pie's  car  was  divided  oy  a  partition  into  two 
nearly  equal  apartments,  with  a  door  between 
them  opening  either  way  by  slight  pressure 
and  without  a  fastening  when  closed.  The 
rear  half  end  or  i^)artment  was  the  smoking^ 
car  for  white  and  colored  men  by  the  rules, 
but  for  white  men  in  practice.  The  front  half 
end  or  apartment,  in  which  smoking  was  fre- 
quent, was  the  colored  car  for  both  sexes.  It 
was  badly  lighted  by  a  single  burner,  and  con- 
tained, for  the  use  of  the  passengers  of  boUi 
divisions,  the  one  necessity  of  railroad  trafel 
which  adds  to  the  convenience  without  con- 
tributing to  Uie  cleanliness  of  the  car. 

8.  If  the  officers,  agents,  and  employees  of 
the  Railroad  Company  in  control  of  the  train 
did  not  plan  and  participate  in  the  assault  an 
complainant,  and  in  his  removal  from  the  car, 
they  omitted  to  discourage  or  discountenance 
it.  At  least  two  of  them — the  brakeman  and 
baggage  master — were  present  in  the  car  and 
made  no  effort  to  protect  complainant  frott 
the  violence  done  him. 

The  complainant  alleges  that  be  has  been 
subjected  to  unreasonable  prejudice  and  un- 
just discrimination,  and  claims  large  monef 
damages  for  injuries  done  him  and  for  rea* 
sonabTe  fees  of  attorneys  he  has  been  coin- 
pelled  to  employ.    Under  the  Seventh  Amend- 
ment to  the  Constitution  of  the  United  States 
the  defendant,  in  any  case  at  common  law,  is 
entitled  to  a  trial  by  jury.    This  chiim  is,  in 
its  nature,  an  action  of  trespass,  and,  there- 
fore, presents  such  a  case  ;  and  when,  on  the 
hearing,  the  complainant  offered  evidence  of 
pecuniary  damages  as  a  basis  for  an  award, 
the  Commission,  because  it  could  not  give  nA 
a  trial,  declined  to  go  into.that  question.    The 
complainant  is,  therefore,  left  to  hia  appropri 
ate  remedy  in  the  courts  for  the  alleged  ties* 
pass  and  assault  upon  him.  In  such  a  proceed- 
ing the  defendant  may  be  held  liable  for  coon; 
sel  or  attorneys'  fees, '  *to  be  fixed  by  the  comt,* 
as  provided  in  section  8  of  the  Act  to  Rcfu- 
late  Commerce,  and  which  this  Oommi«iop  ^ 
not  authorized  to  award.    The  claim  for  dam- 
ages and  attorneys'  fees  being  thus  dispoeed  o^ 
it  remains  to  be  considered  whether  nHHrcm 
companies  may  lawfully  separate  their  white 
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been  compelled  to  employ  and  the  de* 
fimdaAt  railroad  company  under  the 
Seventh  Amendment  of  the  Constitution 
of  the  United  States  bein^  entitled  to 
a  trial  by  j^Bkry^  the  Commi«sioii«  be- 
cause it  could  not  g^iye  such  a  trial,  de- 
clined to  ^o  into  that  question  leav- 
ing the  complainant  to  his  appropriate 
jremedy  in  the  courts  for  tne  alleged 
trespass  and  assault  upon  him,  in  which, 
under  section  8  of  the  Act  to  Regulate 
Commerce,  the  defendant  may  be  held 
liable  for  counsel  or  attorneys^  fees  '*to 
be  fixed  by  the  court." 

(Deoided  Deoember  B,  1887). 

COMPLAINT  that  the  petitioner  has  been 
subjected  to  unreasonable  prejudice  and 
unjust  discrimination  by  the  refusal  of  the  de- 
fendant to  furnish  the  accommodations  for 
which  he  had  paid,  and  claiming  large  money 
damiu^  for  injuries  done  him  and  for  reason- 
able fees  of  attorneys  he  had  been  compelled 
to  employ.  The  Commission  declined  to  pro- 
ceed upon  the  claim  so.far  as  it  was  in  its  nat- 
ure an  action  of  trespass,  but  entered  an  order 
requiring  that  such  unlawful  acts  and  all  un- 
just discriminations  should  be  discontinued. 

The  facts  are  stated  in  the  opinion  of  the 
Commission. 

Messrs.  Brandon  ft  Hundlj*  for  plaint- 
iff. 
Mr,  Julius  L.  Browne*  for  defendant. 

Beport  and  OpmiON  of  thb  Commisbioit. 

Morrison,  Ctmitiusskmer: 

Tbe  complaint  of  William  H.  Councill 
against  the  Western  ft  Atlantic  Railroad  Com- 
pany states  that  he  is  a  minister  of  the  €k)6pel 
of  Uie  African  Methodist  Church,  a  school 
teacher,  a  citizen  of  the  United  States,  a  resi- 
dent of  HuntsTille,  in  the  State  of  Alabama, 
where  he  is  principal  of  the  State  Colored  Nor- 
mal and  Industrial  School;  and  that  said  Rail- 
road Company  is  a  common  carrier  of  pass- 
engers and  property  from  Chattanooga,  in  the 
State  of  Tennessee,  to  Atlanta,  in  the  State  of 
Georgia;  that,  having  occasion  to  visit  some 
of  the  States  east  of  Alabama  in  the  interest  of 
said  school,  he  had,  on  April  7, 1887.  proceeded 
as  far  as  Chattanooga,  where  he  purchased  of 
said  Railroad  Company  a  first  class  ticket  over 
its  road  from  Chattanooga  to  Atlanta,  and, 
shortly  before  the  train  started,  entered  a  car 
and  seated  himself  without  direction  from  any- 
one as  to  the  car  he  should  take  or  the  seat  he 
should  Dccupy.  Soon  after  he  went  aboard  and 
the  train  had  started,  and  before  his  ticket  had 
been  asked  for,  he  was  told  by  a  man  to  go  in- 
to another  car.  The  person  making  this  re- 
quest did  not  announce  his  official  character, 
and  the  same  being  unknown  to  complainant 
the  request  was  not  heeded.  And  complain- 
ant avers  that,  whether  or  not  such  person  was 
an  officer,  agent,  or  employee  of  said  company, 
he  had  no  nght  or  authority  to  require  com- 
plainant to  change  his  seat. 

The  complainant  was  sooo  again  told  to  go 
into  another  car,  this  time  by  a  brakeman  or 
X)er8on  in  railroad  garb,  to  whom  complainant 
answered  that  when  the  conductor  came  for 
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his  ticket  he,  complainant,  would  go  into  an- 
other car  if  the  conductor  so  directed.  Soon 
after  the  second  direction  to  go  into  another 
car,  the  brakeman  or  employee  by  whom  it  was 
given,  returned  with  two  other  persons,  one 
carrying  a  railroad  lantern,  who  again  told 
complainant  to  go  into  another  car,  to  which  he 
responded  as  before,  that  he  would  go  if  told 
to  do  so  by  the  conductor.  The  person  hold- 
ing the  lantern,  without  provocation,  struck 
the  complainant  with  it  several  blows,  cut  and 
bruised  his  face,  and  the  three  together  forci- 
bly ejected  him  from  the  car  and  compelled 
him  to  go  into  and  occupy  another  car,  in 
which  he  rode  until  the  train  reached  Dalton, 
Georeia,  at  which  place,  in  consequence  of  the 
in  Junes  and  bruises  inflicted  on  him,  he  left 
the  train.  His  ticket  over  the  road  to  Atlanta 
had  been  surrendered.  These  injuries  and 
wrongs  were  done  to  complainant  in  the  pres- 
ence of  the  passengers  seated  in  the  car  which 
be  was  compelled  to  vacate,  and  none  of  said 
passengers  were  told  to  change  their  seats  nor 
were  they^  otherwise  molested;  that  the  con- 
ductor witnessed  the  violence  and  had  infor- 
mation that  it  was  intended  and  made  no  effort 
to  prevent  it,  and  when  requested  by  com- 
plainant to  protect  him  and  see  that  his  rights 
as  a  passenger  on  said  train  was  respected,  his 
reasonable  request  was  answered  by  the  con- 
ductor with  harsh  and  abusive  language. 

That  defendant  did,  on  April  7,  1887,  in  re- 
spect of  the  matter  stated  by  complainant,  sub- 
ject him  to  unreasonable  prejudice  and  dis- 
advantage in  vioiation  of  the  Act  to  Regulate 
Commerce,  and  especially  of  the  third  section 
of  said  Act;  that,  being  a  colored  man,  he  was 
in  consequence  thereof  not  allowed  a  seat  in 
said  car,  while  white  passengers  who  had  pur- 
chased tickets  at  the  same  price  paid  by  com- 
plainant were  allowed  to  ride  in  said  car,  and 
that,  because  of  his  color,  he  was  unreasonably 
discriminated  against  and  subjected  to  unrea- 
sonable prejudice  and  disadvantage;that,by  rea- 
son of  the  public  manner  of  the  assault,  eject- 
ment from  the  car,  bruises  received,  pain  en- 
dured, mental  anxiety  and  humiliation,  delay 
in  mining  his  journey,  and  the  unjust  discrim- 
ination against  him.  he  had  been  damaged  in 
the  sum  of  $25,000,  which  he  asks  may  be 
awarded  to  him,  together  with  $1,600  for  the 
reasonable  pay  of  counsel  he  has  been  com- 
pelled to  employ. 

The  answer  of  the  defendant  railroad  com- 
pany admits,  or  does  not  contest,  the  occupa- 
tion, citizenship,  and  residence  of  the  com- 
plainant as  stated  in  his  complaint  It  admits 
that  defendant  is  a  common  carrier  of  passen- 
gers, that  complainant  is  a  colored  man  and 
purchased  a  ticket  over  its  road  as  stated  by 
him,  and  does  not  contest  his  statement  that  he. 
on  April  7,  1887,  entered  the  car  and  seated 
himself  without  direction  from  anyone  as  to 
the  car  he  might  take  or  the  seat  he  might  oc- 
cupy. Defendant  admits  that  complainant 
was  twice  told  by  employees,  its  agente,  or,  as 
it  claims,  was  politely  requested,  once  by  the 
conductor  and  once  by  the  brakeman,  to  go 
into  another  car,  and  that  complainant  was 
removed  from  that  car  to  another  by  violence, 
but,  as  it  alleges,  not  by  its  agents.  It  admito 
that  the  violence  was  used  in  the  presence  of 
<he  passengers  in  the  ladies'  car,  and  that  no 
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jectures.  They  have  to  deal  with  bmsi- 
ness  as  they  find  it.  Where,  from  the 
▼ery  sparsdgr  settled  eomitry  through 
which  the  defendant  railroad  company 
operates  its  lines,  outside  of  the  through 
business  which  is  furnished  to  it  at 
Wallxda  by  the  Northern  Pacific  Rail- 
way, and  by  the  Oregon  short  line  at 
Umatilla,  one  of  the  chief  aj^tieles  of 
firei^ht  on  which  it  must  depend  is  the 
transportation  of  wheat  to  Portland; 
where,  as  compared  with  other  roads 
transporting  wneat  which  pass  throuffh 
more  populous  communities,  in  addi- 
tion to  the  through  freights  furnished 
by  their  connections,  they  have  a 
greater  variety  of  local  and  way  freights, 
and  are  not  compelled  to  depend,  as  is 
l^e  defendant,  so  largely  upon  what 
they  receive  for  the  transportation  of 
any  one  local  commodity,  such  as 
wlieat,  and  can  for  this  reason  alone 
safely  make  their  rates  less  on  wheat 
than  the  defendant:  where  the  wheat 
hauled  by  the  defendant  is  transported 
in  sacks— a  more  expensive  mode  of 
shipping  and  delivering  than  that  usu- 
ally adopted  by  other  roads  with  which 
it  has  been  compared,  which  is  in  car 
loads  of  solid  wheat  received  from  and 
delivered  to  elevators  along  their  lines; 
where  the  volume  of  through  freights 
forming  a  lal'ge  proportion  of  the  busi- 
ness of  the  defendant  fluctuates  very 
greatly,  influenced  by  causes  beyond 
the  control  of  a  remote  carrier  like  the 
defendant;  where  the  expense  of  fre- 
quentlv  hauling  empty  cars  to  reach 
wheat  before  it  can  be  received  for  car- 
riage back  to  Portland,  largely  affects 
the  question  of  the  reasonableness  of 
the  rate  upon  wheat  shipped  from 
Walla  Walla  to  Portland,  Oregon,  where 
shortly  after  the  iietitions  were  filed 
the  defendant,  as  it  had  a  right  to  do 
under  the  statute,  reduced  its  rate  on 
wheat  from  Walla  Walla  to  Portland 
from  $6  per  ton  to  $5  per  ton  or  twenty- 
five  cents  per  100  weight,  and  made 
since  April,  1887,  larg^  and  general 
reductions  on  a  fine  line  of  Irei^ht; 
and  as  rates  are  to  a  considerable  ex- 
tent so  related  to  each  other  in  the  man- 
ner in  which  they  are  laid  for  the  reve- 
nue of  a  railroad,  that  the  instances  are 
very  frequent,  the  present  being  one, 
where  a  chang^e  of  rate  upon  one  im- 
portant article  of  commerce  Involves 
a  consideration  of  the  relative  rates  on 
other  articles,  and  where  the  defend- 
ant's lines  are  phenomenally  weU  situ- 
ated in  their  relation  to  through  trans- 
portation facilities,  and  the  Ifurge  field 
of  growing  commerce  and  agriculture, 
and  upon  the  statement  in  the  answer 
of  the  defendant  that  further  reductions 
on  wheat  rates  are  intended  to  be  made 
by  defendant  as  soon  as  this  can  be  done, 
and  upon  the  general  course  of  dealing 
of  defendant,  as  shown  in  the  proofs, 
that  the  rate  for  the  next  season  on 
wheat  will  doubtless  be  farther  modi- 
fied—it is  ordered  that  on  and  after  the 


15th  day  of  December,  1887,  the  de- 
fendant must  cease  to  charge  more 
than  83  1-8  cents  per  100  poimds,  or 

(4.70  per  ton,  on  wheat  transported  by 
it  over  its  lines  from  Walla  Walla,  in 
Washington  Territorv,  to  Portland,  in 
the  State  of  Oregon,  during  the  present 
grain  season. 

(Heard  Oct.  12,  Decided  Dec  8, 1887  J 

COMPLAINT  charging  the  exaction  of  an 
unreasonable  and  extortionate  charge  of 
thirty  cents  per  100  pounds  upon  the  trans- 
portation of  wheat  from  Walla  Walla  to  Port- 
land by  the  defendant,  and  asking  that  it  be 
reduced  to  fifteen  cents  per  100  pounds.  For 
complaint  and  answer  in  Eeed,  PditioMr,  see 
ante,  814.  828.  For  complaint  and  answer  in 
JShans,  Petitioner,  BeearUe,  314, 826.  Beduetioh 
of  freight  charges  ordered. 

Messrs,  B.  L.  ft  J.  L.  Sharpsteim  for 
plaintiff  Evans,  and  Reed  pro  se, 

Messrs,  C  B.  BelUni^c*  ^d  MeDonaldf 
Bright  ft  Fay,  for  defendant 

Rbpobt  and  Opinion  op  the  Intbrstaw 
CoicMSBCE  Commission. 


^^,  OommissioneT: 

These  complaints  involTo  the  same  question 
as  to  the  reasonableness  of  the  freight  rates  of 
the  Oregon  Railway  and  Navigation  Company 
on  wheat  shipped  from  Walla  Walla,  hi  WaA- 
ington  Territory,  over  its  line  to  Portland, 
Oregon.  By  consent  of  the  parties  they  were 
heard  together  and  will  be  disposed  of  by  n^ 
in  the  same  manner. 

The  complaint  of  the  petitioner,  Hilton 
Evans,  is  that  on  the  26th  day  of  April,  1887, 
the  defendant  charged  and  collected  from  him 
$S1  for  transporting  27,000  pounds  of  wheat 
from  Walla  Walla  City  to  the  aty  of  Port- 
land, which  he  claims  was  an  unreasonable 
and  extortionate  charge.  ' 

The  complaint  of  Williajn  H.  Reed  aU(^ 
that  on  the  26th  day  of  May.  1887,  the  defend- 
ant charged  him  $72  on  a  shipment  of  24,000 
pounds  of  wheat  from  Walla  Walla  City  to 
Portland,  Oregon,  which  he  alleges  ^w  M 
unreasonable  and  extortionate  charge.  The 
charge  in  each  instance  was  thirty  cents  per 
100  pounds.  The  prayer  of  each  petition  is 
that  the  rates  of  defendant  on  wheat  from 
Walla  Walla  to  Porthmd  shall  be  reduced  to 
$8  per  ton  or  fifteen  cents  per  100  pounds. 

The  defendant  admits  the  makmg  of  each 
of  these  charges,  and  insists  that  they  are  rea- 
sonable and  Just.  The  grounds  upon  which 
the  defendant  in  its  answer  justifies  these 
charges  are  substantially  the  same  as  to  each 
complaint,  and  may  be  briefly  stated  as  fol- 
lows: 

That  its  road  extends  from  the  Olty  of  Por^ 
land,  in  the  State  of  Oregon,  to  the  City  of 
Walla  Walla,  in  Washington  Territory,  a  dis- 
tance of  246  miles,  and  is  necessarily  con- 
structed and  operated  for  the  most  part  throng 
a  rugged  and  mountainoot  conntrv,  with  ex- 
traordinary  grades  and  carves,  ana,  behigi^ 
constructed,  is  (q>erated  at  ezceptloiialliy  gn^ 
exDense 

That  between  the  Oi^  of  Portland  andDiDt^ 
Oitj,  a  distance  of  dghty-^glit  mOei,  iti  M*^ 
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«nd  colored  passengers  by  providiog  cars  for 
-each,  and  if  the  oar  for  colored  people  on  the 
defendant's  road  was  as  safe  and  comfortable 
as  that  proyided  for  white  people. 

It  is  both  the  right  and  the  duty  of  railroad 
companies  to  make  such  reasonable  regula- 
tions as  will  secure  order  and  promote 
the  comfort  of  their  passengers.  In  the  ex- 
erdse  of  this  right  and  the  performance  of 
this  duty,  capers  have  established  rules  pro- 
viding separate  cars  for  ladies,  and  for  gen- 
tlemen accompanied  by  ladies:  and  their  right 
to  make  sudl  rules  as  to  sexes  is  nowhere 
•questioned.  A  man,  white  or  colored,  ex- 
•eluded  from  the  ladies'  car  by  such  a  rule  could 
hardly  claim  successfully  under  the  Act  to 
Re^Sulate  Commerce  that  he  had  been  subjected 
to  unjust  discrimination  and  unreasonable 
prejudice  or  disadvantage.  It  is  a  custom  of 
the  railroad  companies  in  the  States  where  the 
defendant's  road  is  located,  and  in  all  the 
States  where  the  colored  population  is  conslder- 
«Ue,  to  provide  separate  cars  for  the  exclusive 
use  of  colored  and  of  white  people. 

In  Pennsylvania,  where,  by  regulation,  sepa- 
rate seats  were  provided,  a  colored  woman  re- 
fused to  occupy  the  seat  assigned  to  her;  she 
was  put  off  the  train,  and  the  supreme  court 
of  the  State  in  that  case  declared  the  separa- 
tion of  white  and  colored  passengers  in  a 
public  conveyance  to  be  a  subject  of  "sound 
regulation  to  secure  order,  promote  comfort, 
preserve  peace,  and  maintain  the  rights  of  both 
carriers  and  passengers."  In  a  later  case  in 
Illinois  the  supreme  court  held  that  public  car- 
riers have  no  right  to  discriminate  between 
passengers  on  account  of  color  "until  they  do 
furnish  separate  seats  equal  in  comfort  and 
safety  to  those  furnished  to  oUier  travelers,*' 
the  obvious  meaning  of  which  is  that  to  furnish 
separate  seats  equfi  in  comfort  and  safety  is 
not  unjust  discrimination. 

These  interpretations  of  the  law  are  in  con- 
formity with  the  decision  of  Juttiee  Woods, 
late  of  the  United  States  Supreme  Court,  de- 
nying to  the  children  of  colored  parents  in 
liouisiana,  under  the  laws  of  that  State,  the  right 
to  "attend  the  same  public  schools  as  those 
in  which  white  children  are  educated."  In  this 
cueJuiiiee  Woods  said  "equality  of  rights 
does  not  necessarily  imply  identity  of  rights." 

The  people  of  the  United  States,  by  the  votes 
of  their  representatives  in  Congress,  support 
the  public  schools  of  the  countrv's  capital  city, 
and  here  white  and  colored  children  are  edu- 
cated in  separate  schools.  Congress  votes 
public  moneys  to  separate  charities;  men. 
black  and  white,  pitch  their  tents  at  the  base  of 
Washington's  Monument  to  compete  in  the  arts 
of  war  in  separate  orffanizations.  Trades 
unions,  assemblies,  and  industrial  associations 
maintain  and  march  in  separate  organizations 
of  white  and  colored  x>ersons. 

Public  sentiment,  wherever  the  colored  popu- 
lation is  large,  sanctions  and  requires  this  sepa- 
ration of  races,  and  this  was  recognized  by 
counsel  representing  both  complainant  and 
defendant  at  the  hearing.  We  cannot,  there- 
fore, say  that  there  is  any  undue  prejudice  or 
unjust  preferences  in  recognizing  and  acting 
upon  this  general  sentiment,  provided  it  is 
done  on  fair  and  equal  terms.  This  separation 
may  be  carried  out  on  railroad  trains  without 
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disadvantage  to  either  race  and  with  increased 
comfort  to  DOth. 

But  the  right  of  the  carrier  to  assien  a  white 
man  to  another  car  tiian  the  ladies  car,  or  a 
colored  man  to  a  car  for  his  own  race,  takes 
nothing  from  the  right  of  either  to  have  accom- 
modat&ns  substantially  equal  to  those  of 
other  passengers  paying  the  same  fare.  The 
complainant  had  paid  the  same  fare  with  other 
'  'first  class, "  passengers.  It  was  no  more  than 
fair  dealing  and  common  honesty  that  he 
should  have  the  security  and  conveniences  of 
travd  for  which  his  money  had  been  accepted. 
This  was  denied  to  hinu  He  was  told  to  go, 
and  then  forcibly  removed  to  the  car  assigned 
to  passengers  of  his  race.  This  was  a  halfcar, 
hjGuf  lighted,  in  which  men  and  women  were 
huddled  together,  and  where  men,  white  and 
black,  smoked  at  pleasure.  The  defendant's 
witness,  who  testified  that  he  struck  the  com- 

Slainant  several  blows  and  removed  him, 
esignated  the  car  into  which  he  forced  com- 
glainant  a  "second  class"  car;  and  such  it  was, 
eing  dismd,  less  clean,  and  less  comfortable 
than  the  car  in  which  he  was  first  seated  and 
not  permitted  to  ride. 

The  manner  of  his  removal  need  not  be  dis- 
cussed here,  since  the  alleged  assault  and  tres- 
pass is  not  to  be  here  considered. 

There  was  in  the  train  no  car  furnishing  the 
accommodations  for  which  the  complainant 
had  paid  and  was  entitled  to  have,  other  than 
the  one  from  which  he  was  removed  because 
he  was  a  colored  man.  In  denvine  to  com- 
plainant equal  accommodations  furnished  the 
other  passengera  paying  the  same  fare  the  Rail- 
road Company  subjected  him  to  undue  preju- 
dice and  unreasonable  disadvantage,  in  viola- 
tion of  the  Act  to  Regulate  Commerce;  and 
these  unlawful  acts  and  all  unjust  discrimina- 
tions must  be  discontinued. 

The  Western  &  Atlantic  Railroad  Company 
will  be  notified  to  cease  and  desist  from  sub- 
jecting colored  persons  to  undue  and  unreason- 
able prejudice  and  disadvantage  in  violation 
of  section  8  of  the  Act  to  Regulate  Commerce, 
and  from  furnishing  to  colored  persons  pur- 
chasing first  class  tickets  on  its  road  accom- 
modations which  are  not  equally  safe  and 
comfortable  with  those  furnished  other  first 
class  passengers. 


Milton  EVANS,  Petitioner, 

V, 

THE   OREGON  RAILWAY  &  NAVIGA- 
TION CO.,  Drft. 

William  H.  REED,  Petitioner, 

THE  OREGON  RAILWAY   &  NAVIGA- 
TION CO..  D^. 

1.  A  yariety  of  pr»etioaleoiisicler»tioiis 
most  enter  into  the  me.king  of  freight 
rates  by  a  railroad  company,  and  ae- 
termine  to  a  great  eltent  in  eyery  in- 
stance the  qaestion  whether  such  rates 
are  reasonable  or  not  Railroad  com- 
panies cannot  be  required  to  make 
neight  rates  upon  mere  theories  or  oon* 
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^tructioQ  of  branch  lines  into  sections  of  the 
country   which  are   without   transportation 
facilities. 

The  defendant  alleges  that  the  adoption  of  a 
rate  of  freight  charges  for  its  road  as  low  as 
4hat  prayed  for  in  these  complaints  would 
make  it  impossible  to  operate  its  road  and  pay 
-operating  expenses  and  cost  of  repairs,  to  say 
nothing  of  dividends  or  interest;  and  tliat  such 
j*ate  would  prevent  the  construction  of  the 
new  lines  now  under  way  and  in  contempla- 
tion by  defendant,  and  would,  in  effect,  de- 
stroy its  entire  property  as  an  investment. 

The  evidence  in  these  cases,  by  deposition, 
•orally,  and  submitted  in  the  shape  of  docu- 
mentajy  evidence,  has  taken  a  wide  range,  not 
more  so,  perhaps,  than  is  usual  and  permissible 
In  cases  of  this  description,  where  the  ques- 
tion involved  is  one  of  the  reasonableness  of 
rates  and  which  must  always  be  determined 
trom  a  variety  of  circumstances,  conditions, 
and  considerations.  On  the  part  of  the  peti- 
tioners it  relates  to  the  topography  of  the 
-country  over  which  the  road  bed  oi  the  de- 
fendant is  constructed;  the  value  of  the  wheat 
in  the  market  at  Portland  and  WaHa  Walla; 
the  freight  rates  charged  on  wheat  by  railroads 
In  Dakota,  Minnesota,  Iowa,  Wisconsin,  and 
Illinois;  the  recommendations  of  the  State 
Railroad  Commissioners  of  Oregon  in  cases 
that  it  is  claimed  are  similar,  and  to  the  re- 
•ceipts  and  expenditures  and  income  derived 
by  the  defendant  from  the  business  of  its 
lines  from  which  it  is  claimed  by  the  petition- 
>ers  that  the  net  earnings,  after  deducting  the 
interest  paid  on  the  bonded  indebtedness, 
would  leave  to  be  paid  on  the  capital  stock  of 
the  defendant  an  an«ount  of  between  10  and  11 
per  cent  per  annum.  On  the  part  of  the  de- 
fendant the  evidence  taken  is  directed  to 
maintaining  the  points  of  defense  made  in  its 
answers  above  enumerated. 

Without  reciting  the  details  of  this  mass  of 
-evidence,  which,  for  the  purposes  of  this  re- 
port and  opinion,  would  be  wholly  unneces- 
-sary,  but  all  of  which  we  have  carefully  con- 
sidered, we  content  ourselves  with  stating,  in 
substance,  the  facts  we  find  from  it  material 
to  the  inquiry  involved.  Exclusive  of  the 
Oolumbia  and  Palouse  Railroad,  the  Or^on 
Railway  &  Navigation  Company  operates  a 
main  track  of  576  miles.  Tbat  portion  of  its 
^stem  which  extends  from  Portland  to  Walla 
Walla  is  246  miles  in  length,  and  is  construct- 
-ed  along  the  Columbia  luver  a  distance  of  187 
miles  to  Umatilla  Junction.  From  Umatilla 
Junction  one  branch  of  this  railroad  is  con- 
structed southeasterly  through  the  Counties  of 
Umatilla,  Union,  and  Baker,  in  the  State  of 
Oregon,  to  Huntington,  where  it  connects 
with  the  Oregon  Short  Line,  and  with  that 
and  the  Union  Pacific  forms  a  through  line 
from  the  Missouri  River  to  Portland.  The 
other  line  of  this  railroad  extends  from 
Umatilla  Junction  up  the  Columbia  River 
about  twenty-seven  miles  to  Wallula,  where  it 
•connects  with  the  Northern  Pacific,  the  two 
forming  a  through  line  from  St.  Paul  to  Port- 
land. From  Wallula  Junction  there  is  a 
branch  of  this  road  easterly  about  thirty-two 
miles  to  Walla  Walla  Citv,  at  which  point  it 
connects  with  the  Pendleton  Branch  of  de- 
fendant's  system   from    the  South.     From 


Walla  Walla  the  road  runs  northeasterly 
twenty-three  miles  to  BoUes'  Junction,  at 
which  point  it  branches,  one  branch  running 
easterly  thirteen  miles  to  Dayton,  the  other 
extending  northerly  twenty-three  miles  to 
Starbuck.  where  it  branches  aeain,  one  brandi 
going  easterly  about  thirty  miles  to  Pomeroy, 
me  other  branch  continuing  northerly  about 
nine  miles  to  Snake  River.  The  maximum 
up  grade  per  mile  on  said  road  from  the  City 
of  Portland  easterly  to  Walla  Walla  is  fifty- 
nine  feet.  The  highest  altitude  above  mean 
low  tide  at  Astoria  of  said  road,  where  it 
crosses  the  Cascade  Mountains  between  Port- 
land and  Dalles,  is  134  feet,  and  the  highest 
elevation  of  the  road  bed  of  said  road  above 
high  water  mark  of  the  Columbia  River  be- 
tween said  points  is  119  feet. 

During  the  year  1884-'5  the  removal  of  snow 
blockades  between  Portland  and  Dalles  cost 
this  Company  $190,005.66;  during  the  year 
l885-'6,  $19,207.06;  during  the  year  1886-7, 
$10,702.07.    During  the  year  1886  the  defend- 
ant employed  a  force  of  sand  shovelers  to  pre- 
vent this  road  from  being  obstructed  by  sand 
drifts,  for  which  it  paid  $11,205.98;  and  in  the 
year  1887,  for  the  same  service,  $15,565.25. 
Between  Portland  and  DaUes  Cl^,  a  distance 
of  eighty-eight  miles,  the  defendant's  railroad 
runs  for  most  of  the  distance  along  the  Colum- 
bia River,  and  the  defendant  owns  and  runs  a 
daily  line  of  steamers  between  said  cities,  car- 
rying both  way  and  through  freights  and  pas- 
sengers.   The  amount  of  wheat  shipped  over 
this   road   from   stations  between    Wallula 
Junction  and  Dalles  City,  including  Wallula 
Junction,  during  the  fall  of  1886  and  the  win- 
ter of  1886-'87  was  8,840  tons.    The  time  of 
this  shipment   extends   from   September  (o 
March,  inclusive,  a  period  during  which  the 
great   bulk   of  wheat  shipments  are  made, 
though  occasionally  small  shipments  are  made 
in  April,  May,  and  June,  and  the  whe|at  ship* 
ped  is  the  product  of  both  sides  of  the  Colum- 
bia River.    There  has  been  a  steady  and  large 
increase  in  shipments  of  wheat  over  defend- 
ant's road  evei^  year  during  the  last  four  or 
five  years.    Since  the  defendant  began  the 
operation  of  this  road  through  from  R>rtland 
to  Walla  Walla  it  has  reduced  freights  on 
wheat  shipments  between  these  points  from 
$12  per  ton  to  $6  per  ton,  and  this  without  any 
competition  which  forced  it.    The  bulk  of  de- 
fendant's traffic  is  received  from  the  Nortbera 
Pacific  at  Wallula  Junction,  from  the  Moun- 
tain Division  of  defendant's  road  at  Umatilla 
J  n  action  and  from  the  eastern  extension  of  de- 
fendant's road  from  Snake  River,  Walla  Walla 
being  an  intermediate  point  on  this  last  named 
road  between  its  eastern  terminus  and  Port- 
land, and  this  freight  is  transported  to  Port- 
land.   The  greater  portion  of  this  business 
passes  over  this  line  or  a  portion  of  this  line 
between  Walla  Walla  and   Portland.     The 
freight  received  from  Walla  Walla,  although 
that  amounts  to  about  15,000  tons  of  wh^ 
annually,  is  small  compared  with  Its  receipts 
from  tl^  other  lines  named,  its  entire  receipts 
of  wheat  for  the  year  1886-'7,  being  about 
121,000  tons.    The  wheat  industry  of  Or^on 
and  Washington  Territory  on  the  valley  of  the 
Columbia  River  is  very  large  and  is  rapidly 
growing  from  year  to  year^  the  crop  of  the 
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competition  of  the  ebaracter  stated,  controlling 
the  carriage  of  the  traffic  on  which  tile  dia- 
crimination  is  made. 

As  has  been  said,  the  answer  of  the  Colum- 
bos  &  Western  Rdlroad  Company.speakingof 
the  lower  rates  now  enjoyed  by  Montgomery 
and  Oolumbus,  says:  "The  reason  Is  very 
plain;  the  railroads  have  water  competition 
and  are  compelled  to  meet  it"  But  that  fact, 
without  more,  has  not  been  held  sufficient  to 
JuBtify  the  lesser  charm  for  the  greater  dis^ 
tance,  much  less  to  Justify  the  making  of  such 
tariffs  as  have  been  applied  on  the  roads  in 
question.  The  results  are  abnormal,  not  only 
at  Opelika,but  all  along  the  line.  They  are  sim- 
plv  less  disproportionate  at  Opelika  than  at 
other  points  in  its  vicinity.  There  is  no 
proof  now  before  the  Commission  of  actual 
competition,  of  controUing  force,  at  Colum- 
bus. The  evidence  is  to  the  contrary.  Were 
it  not  for  the  knowledge  heretofore  acquired 
by  the  Commission  respecting  the  competitive 
factors  at  Montgomery,  it  could  hardly  be 
claimed  that  anything  in  the  nature  of  a  Justi- 
fication is  shown.  The  Commission  is  aware 
thai  an  independent  and  active  line  of  river 
steamers  connects  that  point  with  the  Atlantic 
seaboard  via  Mobile.  How  the  defendants 
would  attempt  to  justify  such  a  disparity  of 
rates  as  exists,  for  example,  between  Cowles 
and  La  Grange,  or  even  between  Opelika  and 
La  Grange,  has  not  yet  been  made  manifest. 

As  the  case  is  now  presented  it  seems  clear 
that 'Opelika  and  other  places  in  its  vicinity 
are  unjustly  discriminated  against,  under  the 
system  of  rate  making  now  In  force;  but  it  is 
not  so  clear  that  any  relief  can  be  given  to 
Opelika  upon  the  present  petition. 

It  would  tend  to  a  correction  of  the  discrim- 
ination if  the  interstate  rates  to  Columbus  and 
Montgomery  should  be  raised,  leaving  inter- 
mediate rates  as  they  are;  but  we  do  not  un- 
derstand that  this  is  asked  or  expected  by  the 
petitioners;  and  we  should  not  be  wUling  to 
entertain  such  a  suggestion  without  awarding 
to  the  communities  to  be  affected  the  oppor- 
tunity of  being  heard  thereon. 

It  is  evident  that  the  petitioners,  in  their 
evidence  and  in  their  proposed  relief  are  pro- 
ceeding upon  an  assumption  that  the  existing 
system  is  founded  in  the  nature  of  things  and 
is  to  be  perpetuated.  Under  that  system  there 
are  trade  centers  which  enjoy  special  privi- 
leges, and  Opelika  deserves  to  be  entitled  to  be 
{>laced  in  that  class  and  to  enjoy  like  privi- 
eges.  It  does  not  explicitly  ask  to  have  the 
long  and  short  haul  clause  of  the  Statute  en- 
forced, and  it  is  doubtful  whether  its  enforce- 
ment would  be  for  the  interest  of  the  merchants 
of  Opelika. 

What  the  petitioners  ask  is  that  the  dis- 
crimination against  their  town  in  favor  of 
Montgomery  and  Columbus  be  stopped.  What 
they  mean  is  that  the  rates  at  Opelika  be  re- 
duced; but  the  order  which  they  seek  would 
increase  the  existing  discrimination  under  the 
Ball  Arbitraries  in  favor  of  Opelika,  as  against 
the  local  points  on  each  side  of  it;  this  the 
Commission  cannot  now  consent  to  direct. 
The  relief  of  Opelika,  in  order  to  do  no  in- 
justice to  other  points  and  to  involve  no  viola- 
tion of  law  in  granting  it,  must  be  attended 
with  a  r«tdjustment  so  general  that  other  in- 
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terests  and  localities  should  be  first  heard  ancU 
their  respective  claims  considered. 

If  the  Commission  were  to  grant  such  an« 
order  as  the  petitioners  desire,  it  mi^ht  be  un- 
derstood, in  view  of  existing  conditions  and^^ 
of  the  position  taken  in  defendant's  answer,, 
to  decide  that  the  circumstances  prevailing  in' 
the  district  about  Opelika  are  such  as  to  Justi- 
fy making  that  city  an  exception  under  the- 
fourth  section  of  the  Act  to  Regulate  Com- 
merce, as  against  the  local  stations  about  it;, 
but  no  order  can  be  made  in  this  case  at  the 
present  time  which  shall  authorize  such  air 
exception    for   two   very   obvious    reasons 
first,  the  question  whether  the  circumstances  - 
and  conditions  are  exceptional  in  fact  to  an- 
extent  that  would  warrant  an  order  was  not  ■ 
presented  by  the  petition  in  the  case,  and  no- 
proofs  upon  that  subject  are  before  us  show- 
ing any  ground  for  such  exception;  second, 
the  points  that  would  be  injuriously  affected^ 
by  sudi  an  order  are  not  before  the  Conmiis- 
ston  and  have  had  no  opportunity  to  be  heard. 

In  view  of  what  has  been  above  said,  it 
may  be  that  the  defendants  will  recognize  the* 
necessity  of  making  a  revision  of  their  rates 
with  a  view  to  lessen  the  discrepancy  between 
the  rates  at  Montgomery  and  Columbus  and 
those  at  intermediate  points.    Should  they  do- 
so  to  the  satisfaction  of  the  complainants  no- 
further  proceedings  upon  this  petition  will  be^ 
necessaiy. 

But  if  that  is  not  done  and  complainants  de- 
sire to  proceed  further  they  should  be  allowed 
to  amend  their  petition  so  as  to  set  out  the 
facts  on  which  they  claim  for  themselves  lower 
rates  than  are  given  to  towns  nearer  Atlanta,. 
Montgomery,  and  Columbus.    The  Commis- 
sion will  then  make  an  order  for  notifying  the- 
localities  to  be  affected  and  for  further  hearing 
upon  the  questions  so  presented.    If  the  gen- 
em  subject  of  freight  rates  from  points  in^ 
other  States  to  the  various  points  on  the  line 
of  defendants'  roads,  including  Opelika,  is  to- 
be  brought  before  the  Commission,  the  peti- 
tion may  be  so  amended  as  to  distinctly  so- 
state,  for  defendants'  action  would  be  materia 
ally  influenced  by  the  nature  of  the  relief  asked, 
and  the  other  towns  could  also  be  advised 
of  the  matters  pending  affecting  their  interests;, 
and  if,  on  the  other  hand,  complainants  shall 
see  fit  to  ask  for  a  strict  enforcement  of  the- 
long  and  short  haul  clause  as  against  Colum- 
bus and  Montgomery,  or  either,  they  will  still 
need  an  amendment  to  their  petition,  and  in 
that  case  the  towns  which  are  now  favored 
with  the  lower  charges  on  the  shorter  hauls < 
could  be  given. an  opportunity  for  a  hettriug. 

The  complaint  makes  an  independent  point 
of  the  treatment  to  which  Opelika  is  subjected 
by  the  carriers  in  respect  to  the  article  of  cot- 
ton    It  is  said  that  the  rate  from  Opelika  to 
Savannah,  via  Columbus  and   the  Georgia 
Central  is  fifty-two  cents  per  100  while  the 
rate  to  the  same  point  by  the  same  system  from 
both  Montgomery  and  Columbus  is  but  forty- 
five  cents.    The  causes  and  methods  operating 
to  produce  this  result  are  the  same  above  de- 
scribed and  commented  on.    It  is  further  said, 
that  Opelika  has  no  through  rate  to  New  Or- 
leans at  all  on  cotton,  and  can  get  none  from, 
the  railroad  authorities,  although  it  has  good, 
and  ample  facilities  for  the  handling  of  cotton,.. 
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eslimated  nbeat  crop  along  the  defeodaul's 
railroad  divfaion  U  about  one  third  greater  tbe 
present  year  tban  ever  before.  Wo  epeak  of 
the  defendant's  "railroad  dlvialoa"  because  It 
bIgo  owns  a  rlrcr  dirlBlon  operated  b;  steam- 
boiits  on  [be  Columbia  River,  and  an  ocean  dl 
vlaioD  operated  by  atcaroehlps  on  tbe  PaclQc 
Ocean,  bealdea  other  properties.  We  also  flnd 
that  tbe  defendant  transporta  nhcat  In  sacks 
from  Walla  Walla  to  Portland,  and  that  this  Isa 
more  expensive  mode  to  tbe  carrier  of  traus- 
ponlng  wheat  than  in  car  load  quantities  of 
Eolld  wheat  received  from  and  delivered  to  el- 
evators located  along  railroad  lines. 

Having  considerca  Ihe  evidence  and  argu- 
ments of  counsel  and  parties,  we  are  of  opin- 
ion that  the  rate  of  thirty  cents  per  IDO  pounds 
charged  each  of  the  petitioners  was  loo  high, 
Wearealsoof  opinion  that  a  rate  of  23}  ceots 
per  100  pounds  from  Walla  Walla  to  Portland, 
under  all  the  circumstances,  would  be  reason- 
ahle.  Further  Ibau  tbis  we  are  not  prepared 
to  say  that  this  wheat  rate  should  now  be  re' 
duced. 

A  variety  of  considerations  of  a  very  practi- 
cal nature  must  always  eDterioto  the  makingot 
freight  rates  bj  arailroad  company,  and  these 
also  go  very  far  in  every  insiance  to  determine 
the  question  of  whether  such  rates  are  reason- 
Able  or  unreasonable.    It  would  be  very  dan- 


gerguB  to  the  successful  eilstence  of  guclr 
(ompanles  for  them  to  make  or  be  required  lo 
make  freight  rates  upon  mere  Ibeorles  or  cud- 


from  the  very  sparsely  settled  country  thraug;h 
which  Its  railroad  lines  are  operated,  that,  out- 
side of  tbe  thrpugh  business  which  ts  fur- 
nished to  tbe  defendant  at  Wallula  by  tbe 
Northern  Pacific  Railway  and  by  the  Oregon 
Short  Line  at  Umatilla,  one  of  the  chief  arti- 
cles of  freight  upon  which  It  must  depend  is 
the  transportation  of  wheat  to  Portland. , 
There  is  this  difference  between  the  buslaess  i 
of  the  defendant  and  each  of  the  other  roads 
with  which  it  baa  been  compared  as  lo  the 
transportation  of  wheat,  and  it  Isa  very  great 
difference.  Passing  through  more  populous- 
communlUes,  in  addition  to  the  ibiongh 
freights  furnished  by  their  connections  tbey 
have  a  greater  variety  of  local  and  way 
freights,  and  are  not  compelled  to  depecd,  t* 
is  the  defendant,  so  largely  upon  what  thej 
receive  for  the  transportation  of  any  one  local 
commodity,  such  as  wheat.  .They  therefore 
derive  revenue  from  these  other  sources  of  lo- 
cal and  way  freights  to  a  much  greater  extent 
than  the  defendant,  and  can  with  confidence 
rely  upon  them,  and  for  this  reason  alone  can 
sa^ly  make  their  rates  less  on  wheat  than  the 
defendant.  Besides,  the  wheat  hauled  by  the 
defendant  Is  transported  in  sacks,  which  Is  a 
more  expensive  mode  of  shipping  and  deliv- 
ering wheat  than  that  usually  adopted  by  tbe 

Iher  roads  with  which  it  has  been  compared. 

■blch  is  in  car  loads  of  solid  wheat  received 
from  and  delivered  to  elevators  along  their 

A  very  large  proportion  of  the  business  of 
the  defendant  Is  derived  from  through  freights 
and  cannot  at  present  be  otherwise  than  re- 
ceived from  through  freights.  The  volume  of 
through  freights  nucluates  very  greatly,  in 
— e  seaaons  being  more  and  in  others  leas, 

is  frequently  Influenced  by  causes  beyond 

the  control  of  a  remote  carrier  like  the  defend- 
ant. These  fluctuations  are  occasionally  haz- 
ardous to  the  busiuess  of  such  a  carrier.  Tbe 
expense  of  frequently  hauling  empty  cars  lo 
reach  this  wheat  before  it  can  be  received  for 
carriage  back  to  Portland  Is  a  circumstance 
that  cannot  be  overlooked  In  an  Inquiry  of  this 
description,  where  the  reason  able  ness  of  the 
rate  charged  upon  it  is  the  only  question  in- 
volved. The  bare  statement  of  these  combined 
considerations,  without  amplifying  them  at 
length,  as  we  could  do,  by  abundant  statistics 
ana  obvious  reasoning,  shows  them  to  be  villi 
and  of  very  controlling  weight,  and  that  they 
cannot  be  ignored  In  a  proceeding  of  tbu 
character. 

The  defendant's  railroad  lines  are  phenomB- 
nally  well  situated  in  their  relation  to  other 
transportation  facilities  and  a  large  field  of 
growing  commerce  and  agriculture;  and  tbs 
consideration  of  their  alleged  large  earnings 
has  been  urged  upon  us  as  a  circumstance  " 


show  that  It  ought  to  reduce  Its  rates  upon 
very  greatly  from  Walla  Walla  to  Pori- 
It  w  plain  to  he  seen  that  the  revenue 
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derived  by  the  defendant  from  thla  valuabta 
I  properly  Is  very  remunerative,  but  as  lo  iU 
1  amount  the  evidence  is  conflicting,  and  leavM 
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been  compelled  to  employ  and  the  de* 
liuidaAt  railroad  company  under  the 
Seventh  Amendment  of  the  Constitution 
of  the  United  States  bein^  entitled  to 
a  trial  by  jmy*  the  Commission*  be- 
eaose  it  comd  not  g^ye  such  a  trial,  de- 
clined to  ^o  into  that  question  le»v- 
inf^  the  eomplainaat  to  his  appropriate 
remedy  in  the  courts  for  tne  all^^ 
trespass  and  assault  upon  him,  in  which, 
under  section  8  of  the  Act  to  Regulate 
Commerce,  the  defendant  may  be  held 
liable  for  counsel  or  attorneys^  fees  '*to 
be  fiz^  by  the  court." 

(Decided  Deoember  B,  1887). 

COMPLAINT  that  the  petitioner  has  been 
subjected  to  unreasonable  prejudice  and 
unjust  discrimination  by  the  refusal  of  the  de- 
fendant to  furnish  the  accommodations  for 
which  he  had  paid,  and  claiming  large  money 
damages  for  injuries  done  him  and  for  reason- 
able fees  of  attorneys  he  had  been  compelled 
to  employ.  The  Commission  declined  to  pro- 
ceed upon  the  claim  so.far  as  it  was  in  its  nat- 
ure an  action  of  trespass,  but  entered  an  order 
requiring  that  such  unlawful  acts  and  all  un- 
just discriminations  should  be  discontinued. 

The  facts  are  stated  in  the  opinion  of  the 
Commission. 

Mestrs.  Brandon  ft  Hundly,  for  plaint- 
iflf. 
Jfr.  Julius  L.  Browne*  for  defendant. 

Report  and  Opmioir  of  thb  Commisbioit. 

Morrison,  Commmumer: 

The  complaint  of  William  H.  Councill 
against  the  Western  A  Atlantic  Railroad  Com- 
pany states  that  he  is  a  minister  of  the  C^pel 
of  the  African  Methodist  Church,  a  school 
teacher,  a  citizen  of  the  United  States,  a  resi- 
dent of  Huntsville.  in  the  State  of  Alabama, 
where  he  is  principal  of  the  State  Colored  Nor- 
ma] and  Industrid  School;  and  that  said  Rail- 
road Company  is  a  common  carrier  of  pass- 
engers and  property  from  Chattanooga,  in  the 
State  of  Tennessee,  to  Atlanta,  in  the  State  of 
Georgia;  that,  havine  occasion  to  visit  some 
of  the  States  east  of  Alabama  in  the  interest  of 
said  school,  he  had,  on  April  7, 1887.  proceeded 
as  far  as  Chattanooga,  where  he  purchased  of 
said  Railroad  Company  a  first  class  ticltct  over 
its  road  from  Chattanooga  to  Atlanta,  and, 
shortly  before  the  train  started,  entered  a  car 
and  seated  himself  without  direction  from  any- 
one as  to  the  car  he  should  take  or  the  seat  he 
should  occupy.  Soon  after  he  wen  t  aboard  and 
the  train  had  started,  and  before  his  ticket  had 
been  asked  for,  he  was  told  by  a  man  to  go  in- 
to another  car.  The  person  making  this  re- 
quest did  not  announce  his  official  diaracter, 
and  the  same  being  unknown  to  complainant 
the  request  was  not  heeded.  And  complain- 
ant avers  that,  whether  or  not  such  person  was 
an  officer,  agent,  or  employee  of  said  company, 
he  had  no  nght  or  authority  to  require  com- 
plainant to  change  his  seat 

The  complainant  was  sooo  again  told  to  go 
Into  another  car,  this  time  by  a  brakeman  or 
person  in  railroad  garb,  to  whom  complainant 
answered  that  when  the  conductor  came  for 
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his  ticket  he,  complainant,  would  go  into  an- 
other car  if  the  conductor  so  directed.  Soon 
after  the  second  direction  to  go  into  another 
car,  the  brakeman  or  employee  by  whom  it  was 
given,  returned  with  two  other  persons,  one 
carrying  a  railroad  lantern,  who  again  told 
complainant  to  go  into  another  car,  to  which  he 
responded  as  before,  that  he  would  go  if  told 
to  do  so  by  the  conductor.  The  person  hold- 
ing the  lantern,  without  provocation,  struck 
the  complainant  with  it  several  blows,  cut  and 
bruised  his  face,  and  the  three  together  forci- 
bly ejected  him  from  the  car  and  compeUed 
him  to  go  into  and  occupy  another  car.  in 
which  he  rode  until  the  train  reached  Dalton, 
Georeia,  at  which  place,  in  consequence  of  the 
injunes  and  bruises  inflicted  on  him,  he  left 
the  train.  His  ticket  over  the  road  to  Atlanta 
had  been  surrendered.  These  injuries  and 
wrongs  were  done  to  complainant  in  the  pres- 
ence of  the  passengers  seated  in  the  car  which 
be  was  compelled  to  vacate,  and  none  of  said 
passengers  were  told  to  change  their  seats  nor 
were  mej  otherwise  molest^;  that  Uie  con- 
ductor witnessed  the  violence  and  had  infor- 
mation that  it  was  intended  and  made  no  effort 
to  prevent  it,  and  when  requested  by  com- 
plainant to  protect  him  and  see  that  his  rights 
as  a  passenger  on  said  train  was  respected,  his 
reasonable  request  was  answered  by  the  con- 
ductor with  harsh  and  abusive  language. 

That  defendant  did,  on  April  7,  1887,  in  re- 
spect of  the  matter  stated  by  complainant,  sub- 
ject him  to  unreasonable  prejudice  and  dis- 
advantage in  violation  of  the  Act  to  Regulate 
Commerce,  and  especially  of  the  third  section 
of  said  Act;  that,  being  a  colored  man,  he  was 
in  consequence  thereof  not  allowed  a  seat  in 
said  car,  while  white  passengers  who  had  pur- 
chased tickets  at  the  same  price  paid  by  com- 
plainant were  allowed  to  ride  in  said  car,  and 
that,  because  of  his  color,  he  was  unreasonably 
discriminated  against  and  subjected  to  unrea- 
sonable prejudice  and  di8advantage;that,by  rea- 
son of  the  public  manner  of  the  assault,  eject- 
ment from  the  car,  bruises  received,  pain  en- 
dured, mental  anxiety  and  humiliation,  delay 
in  making  his  journey,  and  the  unjust  discrim- 
ination against  him,  he  had  been  damaged  in 
the  sum  of  $25,000,  which  he  asks  may  be 
awarded  to  him,  together  with  $1,500  for  the 
reasonable  pay  of  counsel  he  has  been  com- 
pelled to  employ. 

The  answer  of  the  defendant  railroad  com- 
pany admits,  or  does  not  contest,  the  occupa- 
tion, citizenship,  and  residence  of  the  com- 
plainant as  stated  in  his  complaint  It  admits 
that  defendant  is  a  common  carrier  of  passen- 
gers, that  complainant  is  a  colored  man  and 
purchased  a  ticket  over  its  road  as  stated  by 
him,  and  does  not  contest  his  statement  that  he. 
on  April  7,  1887,  entered  the  car  and  seated 
himself  without  direction  from  anyone  as  to 
the  car  he  might  take  or  the  seat  he  might  oc- 
cupy. Defendant  admits  that  complainant 
was  twice  told  by  employees,  its  agents,  or,  as 
it  claims,  was  politely  requested,  once  by  the 
conductor  and  once  by  the  brakeman,  to  go 
into  another  car,  and  that  complainant  was 
removed  from  that  car  to  another  by  violence, 
but,  as  it  alleges,  not  by  its  agents.  It  adndts 
that  the  violence  was  used  in  the  presence  of 
<he  passengers  in  the  ladies'  car,  and  that  no 
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The  LINCOLN  BOARD  OF  TRADE 

V, 

The  MISSOURI  PACIFIC  R.   R.   CO. 

(No.  95.) 

ABSTRACT  of  complaint  filed  November 
17,  1887,  alleging  the  imposition  of  un- 
reasonable rates  between  St.  Louis,  Missou- 
ri, and  Lincoln  and  other  places  in  Nebraska. 

Complain  that  the  rates  between  St.  Louis. 
Missouri  and  Lincoln.  Nebraska  and  adjacent 
and  competitive  points  in  Nebraska  are  un- 
reasonable as  compared  with  former  rates 
and  rates  to  other  points  on  their  system  (spec- 
ifying cases),  being  from  10  to  50  per  cent  high- 
er than  from  St.  Louis  to  Weeping  Water  or 
Omaha.  For  twelve  years  previous  to  the 
Act  Lincoln  enjoyed  Omaha  rates. 

Lincoln  should  not  be  considered  a  local 
station  but  *'a  rate  basing  point  from  which 
rates  are  graded." 

Lincoln  is  a  jobbing  point  of  45,000  popu- 
lation. 

The  charges  are  too  great  in  themselves  and 
constitute  discrimination  against  Lincoln,  in- 
asmuch as  they  give  preference  to  certain  lo- 
calities. 


PLUMMER,  PERRY  AND  CO. 

V. 

The  UNION  PACIFIC  R.  CO.  and  South- 

em  Pacific   Co. 

(No.  96.) 

ABSTRACT  of  complaint  filed  November  17, 
1887,  alleging  an  imposition  of  an  extra 
and  discriminative  charge  for  the  transporta- 
tion of  sugar. 

Complainants  are  wholesale  grocers  at  Lin- 
coln, Nebraska. 

The  Union  Pacific  owns  and  operates  the 
Omaha  &  Republican  Valley  Railway  (giv- 
ing points  of  connections  of  the  roads). 

Defendants,  pursuant  to  an  agreement,  com- 
bination etc.,  operate  lines  of  railway  constit- 
uting a  through  line  connecting  San  Francisco 
with  Omaha  and  Lincoln,  Nebraska. 

That  the  said  Union  Pacific  Railway  Com- 
pany and  the  said  Southern  Pacific  Companv 
bv  virtue  of  said  agreement,  had  fixed  a  sched 
ule  of  prices  and  rates  for  carrying  goods  and 
passengers  from  San  Francisco  to  Omaha;  but 
when  the  rates  to  interior  points  and  towns 
west  of  the  Missouri  River  in  Nebraska  were 
agreed  upon  and  schedule  of  prices  fixed,  the 
complainants  are  not  informed. 

On  information,  etc.,  complainants  allege 
that  it  was  a  part  of  said  agreement  and  "such 
has  been  the  practice  of  said  companies  that 
the  rate  only  should  be  quoted  from  the  City 
of  Francisco  to  the  City  of  Omaha,  Nebraska, 
so  that  the  Union  Pacific  Railway  Company 
could  rebill  all  goods  at  the  City  of  Omaha  to 
interior  points  and  towns  on  their  line  of 
Railway  and  get  the  benefit  of  a  charge  for  lo- 
cal rates." 

Complainants  allege  that  heretofore  to  wit: 
on  the  24th  and  25th  days  of  June.  1887, 
ihe  American  Sugar  Refining  Company  of  San 
Francisco,  California,  shipped  at  that  point 
''the  goods  and   property   having  been  pur- 


chased and  billed  at  one  time"  consigned  to 
complainants  at  Lincoln,  Nebraska,  875  bar- 
rels of  sugar  by  way  of  defendants'  lines  at 
rates  set  forth  in  exhibits  annexed;  said  ship- 
ment was  by  continuous  carriage,  without 
break  of  bulk  or  ehange  of  cars,  from  San- 
Francisco  to  Lincoln. 

For  the  purpose  of  evading  the  Act  and  in 
pursuance  of  said  agreement,  etc.,  the  Southern 
Pacific  Railway  Company  declined  to  make  a 
rate  from  San  Francisco  to  Lincoln;  but  pur- 
suant to  request  of  Union  Pacific  Company 
and  said  agreement  guarantied  that  the  rate  to 
Omaha  should  not  exceed  sixty  cents  per  100 
pounds  on  car  load  lots. 

The  Union  Pacific,  in  pursuance  of  agree- 
ment, refused  to  switch  the  soods  by  way  of  the 
Omaha  &  Republican  Valley  Railroad  direct 
to  their  destination,  but  sent  them  to  Omaha 
where  they  were  rebilled.  Causing  the  goods 
to  be  shipped  to  Omaha  and  there  rebilled  in- 
volved additional  distance  of  transit  of  seventy 
miles  and  imposed  an  extra  charge  on  com- 
plainants— thereby  discriminating  against 
them. 


The  NEW  ORLEANS  COTTON  EX 
CHANGE,  a  Corporation  Established  under 
the  Laws  of  Louisiana, 


V. 


NEW  ORLEANS.  CINCINNATI  &  TEXAS 
PACIFIC  R.  CO.  "A  Corporation  Owning 
and  Managing  Several  Lines  of  Railroad." 

(No.  97.) 

ABSTRACT  of  complaint  filed  November 
15,  1887,  charging  violation  of  section  1 
of  the  Act,  by  making  unjust  and  unreason- 
able rates  for  handling  cotton. 

Defendant  is  "a  common  carrier  engaged  in 
the  transportation  of  passengers  and  property 
by  railroad  under  a  common  control,  etc.," 
**for  a  continuous  carrying  or  shipment  from 
one  State  of  the  United  States  to  other  States 
of  the  United  States,  to  wit:"  from  New  Or- 
leans, Louisiana,  to  and  through  Loiusiana, 
Mississippi,  Tennessee,  Kentucky,  Pennsylva- 
nia, New  York  and  other  States  to  the  CitieB 
of  Lowell  and  Boston,  Massachusetts,  and 
New  York  City,  and  in  the  oppoaite  direction 
from  said  respective  places  to  New  Orleans. 

Defendant  for  the  last  six  months  has  been 
and  still  is  making  unjust  and  unreasonable 
rates  for  hauling  cotton  from  Meridian,  Miss- 
issippi, to  Now  Orleans,  Louisiana,  and  from 
points  between  Meridian  and  New  Orleans  to 
New  Orleans  in  violation  of  the  last  clause  of 
the  first  section  of  the  Act.  Has  charged  "or 
received  from"  some  persons  more  than  others 
for  doing  a  "like,  etc.,"  service,  under  sulMtan- 
tially,  etc.  (Quoting  words  of  Act.)  Has  given 
undue  and  unreasonable  advantage,  etc.,  to 
Lowell  and  Boston  and  subjected  to  undue, 
etc.,  disadvantages,  New  Orleans.     Specifies: 

Has  charged  and  does  charge  for  transport- 
ing cotton  from  Meridian,  Mississippi,  to  Bos- 
ton and  Lowell,  Massachusetts  (1,5()0  milei, 
or  less),  seventy- five  cents  per  100  pounds  and 
pays  out  of  that  sum  ten  cents  per  100  pounds 
for  compressing — making  net  rate  to  Boston 
and  Lowell  sixty-five  cents  per  100  pounds 
also. 


1887. 


LmcoLN  BoABD  OF  Tbadb  t.  Chioago,  btc.  R  R.  Co. 


647 


the  actual  result  in  inextricable  doubt  at  this 
time.  Upon  tlie  theory  of  petitioners  it  would 
be  between  10  and  11  per  cent  net  per  annum; 
upon  the  theory  of  defendant,  and  taking  into 
the  estimate  the  several  judgments  rendered 
against  it  for  $210,000  by  the  Federal  Court  in 
Oregon,  and  now  pending  on  appeal  in  the  Su- 
preme Court  of  the  United  States,  it  would  be 
about  6  per  cent  per  annum.  We  have  con- 
sidered this,  but  it  does  not  change  the  con- 
clusion we  have  reached  and  which  has  been 
already  stated. 

"^  A  certified  copy  of  a  recommendation  made 
on  the  second  day  of  June,  1887,  by  the  hon- 
orable Board  of  Railroad  Commissioners  of 
the  State  of  Oregon  to  the  Oregon  Railway  & 
Navigation  Company,  recommending,  among 
other  things,  to  reduce  its  rates  on  wheat  to 
twenty  cents  per  100  pounds  in  car  load  lots 
from  certain  points  east  in  that  State  to  Port- 
land has  been  introduced  in  evidence  by  peti- 
tioners and  is  relied  on  by  them  as  sustaining 
their  view  of  this  case.  Among  the  points 
thus  named  are  Centreville.  Blue  Mountain, 
and  Pendleton.  A  recommendation  of  that 
honorable  board  as  evidence  upon  any  matter 
to  which  it  relates  receives,  as  it  deserves  to 
receive,  at  our  hands  a  very  high  and  respect- 
ful consideration;  but  we  do  not  know  the  evi- 
dence upon  which  that  recommendation  was 
made,  and  if  we  did  we  would  still  be  con- 
strained to  be  governed  by  the  evidence  that 
is  before  us  in  this  proceeding,  which  involves 
interstate  commerce  and  is  within  a  peculiar 
jurisdiction,  which  Is  devolved  upon  us  by  the 
Statute. 

Shortly  after  these  petitions  were  filed  the 
defendant,  as  it  had  a  right  to  do  under  the 
statute,  reduced  its  rate  on  wheat  from  Walla 
Walla  to  Portland  from  $6  per  ton  to  $5  per 
ton,  or  twenty -five  cents  per  100  weight 

Since  the  first  of  April,  1887,  the  defendant 
has  reduced  its  rates  as  follows: 

Gents  per 
100  lbs. 
Dry  iroods,  boots,  and  shoes,        ....   83 

Burar.  in  less  than  car  loads,      ....      15 

Coffee.        -.-.-..-.16 
Bacon,  in  less  than  car  loads,     -      -      -      -      87 

Bacon,  in  car  loads,         ......   15 

Naf  Is,  in  car  loads  and  less  than  car  loads.  -  15 
Hardware,  ..--.--.i:j 
Airrioultural  implements  in  less  than  car  loads,  38 
Lime,  in  car  loads,      ..----      88 

Soap,     -- --15 

Starch,  less  than  car  loads,  ....  43 
Starch,  in  car  loads,  ....  -  38 
Bart)edwire,  ---...-.15 
Coal  oil,  less  than  car  loads,  ....  33 
Dried  fruit,       - 48 

These  are  large  and  general  reductions  on  a 
fine  line  of  freights,  and  they  are  fairly  enti- 
tled to  be  taken  into  consideration  in  a  pro- 
ceeding of  this  nature.  Rates  are,  and  should 
be,  to  a  considerable  extent,  so  related  to  each 
other  in  the  manner  in  which  they  are  laid  for 
the  revenue  of  a  railroad  that  the  instances  are 
very  frequent  in  which  a  change  of  the  freight 
upon  one  important  article  of  commerce  in- 
volves a  consideration  of  the  relative  rates  on 
other  articles.  This  case  is  one  of  thatde 
scription.  A  reduction  of  rates,  such  as  is 
claimed  by  petitioners,  to  fifteen  cents  per  100 
pounds,  or  $8  per  ton,  on  wheat  shipments 
from  Walla  Walla  to  Portland  is  one  that 
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would  be  antirely  too  sreat  under  the  circum- 
stances by  which  the  defendant  is  surrounded 
at  this  time. 

The  order,  therefore,  is  that  on  and  after  the 
15th  day  of  December,  1887,  the  defendant 
must  cease  to  charge  more  than  28i  cents  per 
100  pounds,  or  $4.70  per  ton,  on  wheat  trans- 
ported by  it  over  its  railroad  lines  from  Walla 
Walla,  in  Washington  Territory,  to  Portland, 
in  the  State  of  Oregon,  during  the  present 
grain  season. 

The  order  is  also  made  in  this  form  as  to  the 
present  grain  season  upon  the  statement  in  the 
answer  of  the  defendant  that  further  reduc- 
tions on  wheat  rates  are  intended  to  be  made 
by  defendant  as  soon  as  this  can  be  done,  and 
upon  the  general  course  of  dealing  of  defend- 
ant, as  shown  in  the  proofs,  that  the  rate  for 
the  next  season  on  wheat  will  doubtless  be  fur- 
ther modified. 


LINCOLN  BOARD  OP  TRADE 

V. 

CHICAGO,  BURLINGTON  &  QUINCY 
R.  R.  CO.,  Burlington  &  Missouri  River  R. 
R.  Co.  in  Nebraska;  Denver  &  Rio  Grande 
R.  R  Co. ;  Rio  Grande  Western  R.  R.  Co. ; 
and  Southern  Pacific  Co. 

(No.  94.) 

ABSTRACT  of  complaint  filed  November 
17,  1887,  alleging  the  imposition  of  unreas- 
onable rates  between  Chicago  and  Lincoln. 

Complains  that  the  rates  between  Chicago 
and  Lincoln  are  unreasonable  being  10  to  40 
per  cent  higher  than  to  Louisville  or  Omaha. 

That  the  Chicago,  Burlington  &  Quincy 
with  its  connections,  transports  by  a  through 
line  to  SanFrancisco  in  accordance  with  a  joint 
traffic  arrangement.  It  transports  from  San 
Francisco  (principally  sugar  and  canned 
goods)  to  Denver,  Lincoln,  Omaha  and  Chica- 
go, and  has  published  a  joint  tariff. 

Canned  goods    sugar. 
SanFrancisco  to  Lincoln    1.46.  .75 

Omaha  to  Chicago  .75  .60 

Freight  over  Chicago,  Burlington  &  Quin- 
cy from  SanFrancisco  to  Omaha  and  Chicago 
passes  through  Lincoln. 

Present  rates  to  and  from  Lincoln  discrim- 
inate against  this  locality. 

Defendants  violate: 

Sec.  1.  Charges  unreasonable  in  themselves 
etc.       • 

Sec.  2.  Constitutes  unjust  discriminations 
etc. 

Sec.  8.  Gives  preference  to  certain  firms  and 
localities. 

Sec.  6  *.  Shall  not  receive  or  collect  greater 
or  less  charges  than  published  rates. 

Sec.  7  ♦.  No  interruption  shall  be  made  of 
continuous  carriage  to  evade  Act. 

*Thi8  is  the  way  the  charfre  is  made  in  the  com- 
plaint under  sections  6  and  7  recitinflr  the  words  of 
the  Act,  but  only  by  inference  from  what  precedes, 
stating  that  it  is  violated. 


660 


INTISBSTATB  OOMMBBOB  RbPOBTS— ThB  COMMISSICnf. 


1887. 


Ck)mplain8  of  discrimination  against  small 
shippers  by  virtue  of  the  classification  of 
freight  adopted  by  the  defendants  in  common, 
in  which  a  distinction  is  made  (or  was  not 
done  before  April  1, 1887)  between  car  load  lots 
and  less  than  car  load  lots. 

Ck)mplainant8  are  retail  merchants,  usually 
buy  in  less  than  car  load  lots,  and  by  the 
discrimination  are  now  compelled  to  buy  in 
local  markets. 

The  classification  violates  section  1,  as  being 
per  se  unjust  and  sections  2  and  8  as  discrim- 
inating in  favor  of  large  shippers. 

Thomas  L.  Greene,  of  New  York,  Mang'r 
of  N.  T.  Freight  Bureau,  is  authorized  to 
present  the  petition. 

Prays  for  a  decree  requiring  defendants  to 
cease,  etc.,  from  acts  complained  of,  and  for 
general  relief,  and  that  this  complaint  may  be 
heard  at  same  time  and  place  as  other  com- 
phuntsof  retailers. 


iWoRT  OF  THB  IkTEBSTATB  CoMMBRCB  COM- 
MISSION.* 

Hon.  Lucius  Q.  0.  Lamar, 
Secretary  of  the  Interior: 

Sir;  The  undersigned,  Commissioners  ap- 

*Thi8  first  annual  report  of  the  Interstate  Com- 
meroe  Commission  seems  proper  to  be  published  in 
these  paffes,  sinoe  it  has  all  the  interest  and  almost 
the  weight  of  an  actual  decision  in  an  individual 
ease  raisinK  all  the  questions  discussed,  and  shows 
the  views  of  the  Commission  upon  the  intent  and 
scope  of  the  Interstate  Commerce  Act,  and  upon 
Its  construction  and  application.  It  will  be  found 
to  be  one  of  the  most  elaborate,  as  it  is  certainly  the 
most  authoritative,  of  the  commentaries  which 
have  appeared  upon  this  important  and  far  reach. 
in|r  Act,  and  to  be  of  the  utmost  importance  to  aU 
who  are  interested  in  the  operation  of  the  Act  or  in 
prooeedinjrs  before  the  Commission.  [Ed.] 

Analytioal  Index  to  the  Rbpobt. 

PAGE. 

Mila^re  of  railroads  and  magnitude  of  interests 

regulated  by  the  Act 661 

Scope  of  federal  regulation  of  Interstate  Com- 
merce      651 

State  control  of  waterways,  etc 651 

The  common  law  inadequate  to  the  complete 

regulation  of  railroads 652 

Railroad  development 632 

Evils  of  special  arrangements,  secret  and  dis- 
criminating rates  in  favor  of  indi  vidualsorio- 

oalities 66B 

Evils  of  free  transportation 654 

Publication  of  railroad  rates 656 

The  amassing  of  great  wealth  by  railroad  man- 
agers: public  prejudice  and  other  evils  re- 
sulting therefrom 655 

Misuse  of  corporate  powers;  regu  lation  of 665 

Act  to  Regulate  Commerce:  leading  features  of   656 
The  carriers  subject  to  the  Jurisdiction  of  the 

Act 666 

Propriety  of  extending  the  Act  to  carriers  by 

water 657 

Express  companies;  examination  of  the  ques- 
tion as  to  whether  they  are  subject  to  the 

provisions  of  the  Act  or  not 667 

Express  business,  when  done  by  railroadis,  is 

subject  to  the  provisions  of  the  Act 658 

Whether  express  companies,  which  are  inde- 
pendent of  railroads^  are  within  the  contem- 
plation of  the  Act  is  a  matter  of  doubt,  and 

should  be  plainly  declared  by  Congress 658 

Business  of  sleeping  and  parlor  oar8,when  sub- 
ject to  the  Act 658 

Transportation  of  oil  in  tank  cars  by  organiW 
tlons  outside  of  the  railroads;  propriety  of 
extending  the  operation  of  the  Act  to  such 
carriers „ 660 

Lonff  and  Short  Haul  Clause 659 

Conditions  under  which  railroad  traffic 
sprung  up  in  certain  sections;  water  and 
railroad  transportation;  competition 660 


pointed  under  "An  Act  to  Regulate  Commerce*' 
approved  February  4, 1887,  in  discharge  of  the 
duty  imposed  by  the  twenty  first  section  of 
said  Act,  which  directs  the  Commission  on  or 
before  the  tirst  day  of  December  in  each  year 
to  make  a  report  to  the  Secretary  of  the  Inte- 
rior, to  l3e  by  him  transmitted  to  Congress; 
the  report  to  *'  contain  such  information  and 
data  collected  by  the  Commission  as  may  be 
considered  of  value  in  the  determination  of 
questions  connected  with  the  regulation  of 
Commerce,  together  with  such  recommenda- 
tions as  to  additional  legislation  relating  there- 
to as  the  Commission  may  deem  necessary," 
bee  leave  respectfully  to  report: 

It  is  provided  in  the  Act  referred  to  that  its 
provisions  shall  apply  to — 

Any  common  carrier  or  carriers  engaged  in  the 
transportation  of  passengers  or  property  wholly  by 
railroader  partly  oy  railroad  and  partly  by  water 
when  both  are  used,  under  a  common  oontrol,  man- 
agement,or  arrangement,  for  a  continuous  carriage 
or  shipment  from  one  State  or  Territory  of  the 
United  States  or  the  District  of  Columbia  to  any 
other  State  or  Territory  of  the  United  States  or  the 
District  of  Columbia,  or  from  any  place  in  the 
United  States  to  an  adjacent  foreign  country,  or 
from  any  place  in  the  United  States  through  a  for- 
eign country  to  any  other  place  in  the  United 
States,  and  also  to  the  transportation  in  like  man- 
ner of  property  shipped  from  any  place  in  the 
United  States  to  a  foreign  country,  and  carried 
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of  eocry  either  io  the  United  Btatea  or  ■□  adjacent 
XorelffD  oruatrriiyupldol.'imtetwr.  That  the  provla- 
lonB  ot  tbit  Act  ihall  not  appi;  to  Ibe  tramporl*- 
tlon  of  paaaeagvTB  or  propertr,  or  to  the  reoelvlns. 
dellTorlnir.  itfirage,  or  handling  of  property  wholly 
wltbla  one  State,  and  not  iblpped  to  or  f rom  a  tor- 
cIkh  country  from  or  to  any  State  or  Territory  as 
«n>reaiUi1: 

It  Is  further  prorlded  that — 
TtM>  term  "  nllroad,"  as  uaed  Id  thb  Act  shall  In- 
clude all  briditee  and  ferries  used  or  operated  In 
ooanootlon  witb  any  railroad,  and  alsoall  the  road 
In  use  by  aoy  oorpoiatlon  opeisUnit  a  railroad, 
-vrbetlier  owned  or  operated  under  a  contraot,  ayree- 
mont  or  lease:  and  tbe  term  "  tiantportatlon"  sball 
Include  all  InatrumentaUtles  ot  shipment  or  car- 

"rSe  railroad  milage  of  the  United  Slatee, 
-computed  to  Ibe  close  o(  the  Qscal  year  1886, 
of  the  companies  respectively,  was  133.60S. 
The  number  of  corporations  represented  in 
this  milage  was  1,425.  but  by  tbe  coasolldatlon 
■or  leaaing  oF  roads,  tbe  number  of  corpora- 
tlona  conirolling  and  operating  roads  as  car- 
Tiers  was  reducM  to  700.  It  Is  estimated  Ibat 
4.8ti0  miles  of  road  bave  been  constructed 
since  the  foregoing  slall&tics  were  obtained, 
makiiiK  a.  total  milage  at  ihU  time  of  137,086. 
It  is  Impoesibte  to  aa;  with  entire  accuracy 
-whAt  is  (he  Dumber  of  railroad  companies  sub- 
ject to  the  provlsloas  of  ttie  Act;  but  it  Is  be- 
lieved that  not  less  than  1,200,  operated  by 
about  600  corporations  as  carriers,  engaee 
ellber  regularly  or  at  times  in  tntsrslate  com- 
merce. BO  as  to  make  the  Act  applicable.  The 
"      mission  has  as  yet  no  siailsilcs  of  its 


of  coDttruction  and  equipment  of  ihe  138,606 
milee  of  road  is  estimated  at  (7,251,995,223, 
end  Ibe  funded  debt  of  the  companies  at 
$8,882,966,330.  luterestaccordinglo thesarae 
eutiioriiy  was  paid  by  these  companies  for  the 
last  fiscal  year  to  tbe  amount  of  $187,856,540; 
and  the  aggregate  pavment  to  stockholders  lu 
dividends  was  $80,094,188, 

Bome  Idea  of  the  magnitude  of  the  interest 
which  the  Act  undertakes  tu  regulate  may  be 
obtained  from  these  figures,  but  tbe^  fall  far 
abort  of  measuring,  oreven  of  indicatingits  Im- 
portance Tbe  regulation  of  no  other  business 
would  concern  so  many  or  such  diversllled  In- 
terMta.  or  would  affect  in  so  manv  wavs  the 


of  this  power  of  regulation  was  made  by  (ha 
Constitution  tbe  commerce  between  the  Btatea 
which  might  be  controlled  under  It  was  quite 
iosigDlficaat  both  in  volume  and  *atue.  It 
was  for  Ihe  most  part  carried  on  by  means  of 
coast  wise  Teasels  and  by  water  craft  of  vari- 
ous kinds  which  were  sailed  or  otherwise  pro- 
pelted  on  the  lakes,  rivers,  and  smaller  streams 
of  the  Interior.  On  the  land  there  was  very 
little  that  could  be  said  Io  rise  to  the  dignity 
of  inlersiate  commerce;  and  the  regulation  of 
that  llule,  as  also  of  that  which  was  exclusive 
State  traffic,  was  for  tbe  most  part  left  to  tbe 
rules  of  the  common  .'aw.  The  exceptional 
regulations,  if  any  seemed  to  be  called  for. 
were  made  by  the  stale  laws.  In  a  few  cases 
where  persons  htid  associated  themselves  to- 
gether as  regular  carriers  of  persons  uu  defi- 
nite routes,  exclusive  rlgltls  were  granted  to 
them  by  tbe  Slates,  as  such  carriers,  the  mo- 
tive to  such  grants  tielag  a  belief  on  the  part  of 
the  state  authorities  that  without  tbe  exclu- 
sive privilege  the  regular  tratisportatlon  would 
not  be  adequately  and  reliably  provided  for. 

For  the  the  regulation  of  commerce  on  the 
ocean  and  other  navigable  waters  Congress 
very  promptly  passed  the  neceesarr  laws;  but 
its  jurisdiction  within  the  limits  of  the  BUtce 
was  not  very  clearly  understood,  and  U  was 
not  until  the  great  case  of  Ogdtn  v.  OiMon* 
decided  In  1824,  that  it  was  aulborltallvciv  and 
finally  delermiued  that  the  waters  ot  a  State, 
when  they  constituted  a  highway  for  foreign 
and  interstate  comroercc.are, so  far  as  concerns 
such  commerce,  as  much  within  the  reach  of 
federal  legislation  as  are  the  blzh  seas,  and 
consequently  that  exclusive  rights  for  their  nav- 
igation cannot  be  granted  hy  Stales  whose 
limits  embrace  them. 

But  while  providing  from  time  to  time 
for  the  regulatloD  of  commerce  by  water.  Con- 
gress still  abstained  from  undertaking  the  reg- 
ulation of  commerce  by  land.  The  reasons 
for  this  continued  to  oe  tbe  same  aa  at  the 
flrst.  The  land  commerce  was  iasignlBcant 
In  amount,  and  the  rules  of  the  common  law 
were  In  general  found  adequate  to  tbe  settle- 
ment of  the  questions  arfzing  out  of  it.  Tbe 
commerce  of  trappers  and  hunters,  ot  trader* 
with  tbe  Indians,  or  that  ot  tbe  early  seltlera 
In  the  wilderness,  needed  only  the  most  prim- 
itive modes  of  coDvevance:  the  emigrant  wairon 
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and  imperatiye  demand  for  other  and  yery 
diiferent  higtiways  to  those  which  accommo- 
dated the  pack-horses  and  heavy  wagons  of 
the  early  traders  and  settlers.  But  even  then 
the  circumstances  were  favorable  to  a  prolon- 

Sktion  of  state  control.  The  first  improved 
ghways  were  turnpikes;  the  next  in  grade 
were  canals;  but  the  highways  by  water  as 
well  as  the  highways  by  land  were  provided 
for  by  the  States.  The  Gkneral  Government 
made  some  appropriations  for  canals  where 
they  were  needed  as  improvements  in  existing 
navigation;  but  the  great  artificial  channels  of 
water  transportation  were  state  creations. 
Such  was  the  case  with  the  Erie  Canal,  which 
during  the  period  when  emigration  to  the  wil- 
derness was  greatest,  and  when  improvement 
in  the  new  Territories  was  most  rapid,  con- 
stituted the  most  important  of  all  the  highways 
connecting  the  interior  with  the  sea-board. 
Such  also  were  the  canals  which  were  con- 
structed to  connect  the  Delaware  with  the  Hud- 
son, the  Chesapeake  with  the  Ohio,  the  wa- 
ters  of  Lake  Erie  with  the  Ohio  at  Portsmouth, 
at  Cincinnati  and  at  Evansville,  the  waters  of 
Lake  Michigan  with  the  Mississippi,  and  many 
others  now  almost  forgotten,  but  which  were 
of  great  temporary  importance  and  value. 

As  the  States  constructed  these  great  inter- 
state highways,  it  was  not  unnatural  that  they 
should  be  left  in  charge  of  the  regulation  of 
trade  upon  them,  especially  as  no  complaint 
was  made  that  their  regulations  were  unjust, 
or  that  they  discriminated  unfairly  as  against 
the  citizens  or  the  business  of  the  other  States. 
When  in  1880  steam  power  began  to  be  ap- 
plied to  the  propulsion  of  vehicles  upon  land, 
the  same  reasons  as  regards  control  continued 
to  prevail.  The  roads  constructed  for  such 
vehicles  were  authorized  by  and  built  under 
the  authority  of  the  States;  the  corporate  char- 
ters under  which  they  were  operated,  and 
which  prescribed  the  lights,  privileges,  and 
powers  of  the  associated  owners  were  state 
laws;  the  States  determined  for  them  the  meas- 
ure of  their  taxation,  and  limited  if  it  seemed 
politic  their  charges  and  their  profits.  The 
States  thus  touchea  them  so  nearly  in  all  their 
interests  and  all  their  functions  that  federal 
intervention  seemed  not  only  unnecessary  but 
intrusive  unless  state  power  should  be  abused; 
and  the  abuse  not  often  appearing,  intervention 
was  scarcely  thought  of  by  anyone. 

For  a  long  time,  therefore,  the  power  of  the 
Federal  (Government  in  the  regulation  of  com- 
merce between  the  States  was  put  forth  by  way 
of  negation,  rather  than  afiirmatively;  that 
is  to  say,  it  was  put  forth  in  restraint  of  ex- 
cessive state  power  when  it  appeared,  instead 
of  by  way  of  affirmative  national  regulation. 
The  national  restraint,  when  there  was  any, 
was  commonly  effected  by  invoking  the  action 
of  the  Judicial  Department  of  the  Government, 
and  by  its  assistance  arresting  such  State  ac- 
tion as  appeared  to  constitute  unauthorized 
interference  with  interstate  traffic  and  inter- 
course. This  special  intervention,  whether  in 
the  exercise  of  an  original  jurisdiction,  as  in 
the  Wheeling  Bridge  Com, reported  in  18  How- 
ard, 518,  or  under  an  appellate  authority,  as  in 
Ward  V.  Maryland  (12  Wallace,  418),  and  Wei- 
ton  V.  Miieouri  (91  United  States  Reports,  275), 
has  been  important  and  useful  in  a  considerable 


number  of  cases,  but  in  the  nature  of  things  it 
could  not  accomplish  the  purposes  of  general 
regulation.  On  the  other  hand,  the  effect  wis  to 
leave  the  corporations,  into  whose  hands  the  in- 
ternal commerce  of  the  country  had  principally 
fallen,  to  make  the  law  for  themselves  in  many 
important  particulars — the  state  power  being 
inadequate  to  complete  regulation,  and  the 
national  power  not  being  put  forth  for  that 
purpose. 

The  common  law  still  remained  operative^ 
but  there  were  many  reasons  why  it  was  inad- 
equate for  the  purposes  of  complete  regulation. 
One  very  obvious  reason  was  that  the  new 
method  of  land  transportion  was  wholly  un- 
known to  the  common  law,  and  was  so  differ- 
ent from  those  under  which  jsommon-law  rules 
had  grown  up,  that  doubts  and  differences  of 
opinion  as  to  the  extent  to  which  those  rulea 
could  be  made  applicable  were  inevitable.  A. 
highway  of  which  the  ownership  is  in  private 
citizens  or  corporations  who  permit  no  other  ve- 
hicles but  their  own  to  run  upon  it  bears  obvi- 
ously but  faint  resemblance  to  the  common 
highway  upon  which  every  man  may  walk  or 
or  ride  or  drive  his  wagon  or  his  carriage.  If 
we  underake  to  apply  to  the  one  the  rules  which 
have  grown  up  in  regulation  of  the  others. there 
must  necearssily  be  a  considerable  period  in 
which  the  state  of  the  law  will,  in  many  impor- 
ant  particulars,  be  uncertain;  and  while  that 
continues  to  be  the  case,  those  who  have  the 
power  to  act  and  who  must  necessarily  act  by 
rule  and  according  to  some  established  sys- 
tem, will  for  all  practical  purposes  make  the 
law,  because  the  rule  and  the  system  will  be  of 
their  establishment 

Such,  to  a  considerable  extent,  has  been  the 
fact  regarding  the  business  of  transporting 
persons  and  property  by  rail. 

Those  who  have  controlled  the  railroads 
have  not  only  made  rules  for  the  government 
of  their  own  corporate  affairs,  but  very  large* 
ly  also  they  have  determined  at  pleasure  what 
should  be  the  terms  of  their  contract  relations 
with  others,  and  others  have  acquiesced 
though  oftentimes  unwillingly,  because  they 
could  not  with  confidence  affirm  that  the  law 
would  not  compel  it,  and  a  test  of  thequestiott 
would  be  difficult  and  expensive.  The  car- 
riers of  the  country  were  thus  enabled  to  de- 
termine in  great  measure  what  rules  should 
govern  the  transportation  of  persons  and  prop- 
erty; rules  which  intimately  coucerneu  the 
commercial,  industrial,  and  social  life  of  the 
people. 

The  circumstances  of  railroad  develop- 
ment tended  to  make  this  indirect  and  abnor- 
mal law-making  exceedingly  uneoual  and 
oftentimes  oppressive.  When  railroads  began 
to  be  built  the  demand  for  participation  in 
their  benefits  went  up  from  every  city  and 
hamlet  in  the  land,  and  the  public  was  impa- 
tient of  any  obstacles  to  their  free  construction 
and  of  any  doubts  that  might  be  suggested  as 
to  the  substantial  benefit  to  flow  from  any  possi* 
ble  line  that  might  be  built.  Under  an  iropera* 
tive  popular  demand  general  laws  were  en- 
acted in  many  States  which  enabled  project- 
ors of  roads  to  organize  at  pleasure  and  select 
their  own  lines;  and  where  there  were  no  such 
laws  the  grant  of  a  special  charter  waa  almost 
a  matter  of  course,  and  the  securitiea  agalnsi 
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abuse  of  corporate  powers  were  little  more 
than  DomiDal.  For  a  long  time  the  promoter 
of  a  railway  was  looked  upon  as  a  public  ben- 
efactor, and  laws  were  passed  under  which 
municipal  bodies  were  allowed  to  give  public 
money  or  loan  public  credit  in  aid  of  his 
schemes,  on  an  assumption  that  almost  any 
road  would  prove  reasonably  remunerative, 
but  that  in  any  event  the  indirect  advantages 
which  the  public  would  reap  must  more  than 
compensate  for  the  expenditures. 

In  time  it  came  to  be  perceived  that  these 
sanguine  expectations  were  delusive.  A  very 
large  proportion  of  all  the  public  money  in- 
vested in  railroads  was  wholly  sunk  and  lost. 
Many  roads  were  undertaken  by  parlies  who 
were  without  capital,  and  who  relied  upon 
obtaining  H  by  a  sale  of  bonds  to  a  credulous 
public.  The  corporation  thus  without  capi- 
tal was  bankrupt  from  its  inception,  and  the 
corporators  were  very  likely  to  be  mere  ad- 
venturers who  would  employ  their  chartered 
powers  in  such  manner  as  would  most  con- 
duce to  their  personal  ends. 

It  is  striking  proof  of  the  recklessness  of 
corporate  management  that  108  roads,  repre- 
senting a  milage  of  11,066,  are  now  in  the 
hands  of  receivers,  managing  them  under  the 
direction  of  courts,  whose  attention  is  thus 
necessarily  withdrawn  from  the  ordinary  and 
more  appropriate  duties  of  judicial  bodies. 
So  serious  has  been  the  evil  of  bringing 
worthless  schemes  into  existence  and  making 
them  the  basis  for  an  appropriation  of  public 
moneys  or  for  the  issue  of  worthless  evidences 
of  debt,  that  a  number  of  the  States  have  so 
amendiid  their  constitutions  as  to  take  from 
the  Legislature  the  power  either  to  lend  the 
credit  of  the  State  in  aid  of  corporations  pro- 
posing to  construct  railroads,  or  to  authorize 
municipal  bodies  to  render  aid,  either  money 
or  credit.  State  legislation  has  at  the  same 
time  been  in  the  direction  of  making  compul- 
sonr  the  actual  payment  of  a  bona  fide  capital 
before  a  corporation  shall  be  at  Itbcrtv  to  test 
the  credulity  of  the  public  by  an  Issue  of 
negotiable  securities. 

When  roads  were  built  for  which  the  busi- 
ness was  inadequate,  the  managers  were  like- 
ly to  seek  support  by  entering  upon  competi- 
tion for  business  which  more  legitimately  be- 
longed to  the  other  roads,  and  which  could 
only  be  obtained  by  offering  rates  so  low  that 
if  long  continued  they  must  prove  destructive. 
A  competitive  warfare  was  tiius  opened  up  in 
which  each  party  endeavored  to  underbid  the 
other,  with  little  regard  to  prudential  consid- 
erations, and  freights  were  in  a  great  many 
cases  carried  at  a  loss,  in  the  hope  that  in 
time  .the  power  of  the  rival  to  continue  the 
strife  would  be  crippled  and  the  field  practi- 
cally left  to  a  victor  who  could  then  make  its 
own  terms  with  customers.  When  the  com- 
petition was  less  extreme  than  this,  there  was 
still  a  great  deal  of  earnest  strife  for  business, 
some  of  which  was  open  and  with  equal  offer- 
ings of  rates  and  accommodations  to  all, 
but  very  much  of  which  was  carried  on 
secretly,  and  then  the  very  large  dealers  prac- 
tically made  their  own  terms,  being  not  only 
accommodated  with  side  tracks  and  other 
special  conveniences,  but  also  ffiven  what 
were  sometimes  spoken  of  as  wholesale  rates, 

Ibteb  8. 


or  perhaps  secret  rebates,  which  reduce 
cost  to  them  of  transportation  very  gi 
below  what  smaller  dealers  in  the  sam 
of  business  were  compelled  to  pay. 
allowances  were  sufficient  of  themselv 
very  many  coses  to  render  successful  cc 
tion,  as  against  those  who  had  them,  p 
cally  impossible. 

The  system  of  making  special  arrangei 
with  shippers  was  in  many  parts  of  the 
try  not  confined  to  large  manufacturer 
dealers,  but  was  extended  from  person  t( 
son  under  the  pressure  of  alleged  bu 
necessity,  or  because  of  personal  import 
or  favoritism,  and  even  in  some  cases  fi 
desire  to  relieve  individuals  from  the  c 
quenccs  of  previous  unfair  concessioi 
rivals  in  business.  The  result  was  that 
ments  of  importance  were  commonly 
under  special  bargains  entered  into  lO] 
occasion,  or  to  stand  until  revoked,  of  i 
the  shipper  and  the  representative  of  the 
were  the  only  parties  having  knowl 
These  arrangements  took  the  form  of  s] 
rates,  rebates,  and  drawbacks,  underbi 
reduced  classification,  or  whatever  mig 
best  adapted  to  keep  the  transaction  f  roo 
public;  but  the  public  very  well  under 
that  private  arrangements  were  to  be  1 
the  proper  motives  were  presented, 
memorandum  book  carried  in  the  poci 
the  general  freight  agent  often  containet 
only  record  of  the  rates  made  to  the  difl 
patrons  of  the  road;  and  it  was  in  his  i 
to  place  a  man  or  a  community  under  a 
mense  obligation  by  conceding  a  special 
on  one  day,  and  to  nullify  the  effect  of 
the  next  by  doing  even  better  by  a  compe 

The  system.  If  it  can  be  called  sucl 
Yolved  a  great  measure  of  secrecy,  at 
necessary  conditions  were  such  as  to  pr 
effective  efforts  to  break  it  down,  thougl 
willingness  to  make  the  effort  was  not 
ing  among  intelligent  shippers.  It  wi 
the  last  importance  to  the  shipper  that  1 
on  good  terms  with  those  who  made  the 
he  must  pay;  to  contend  against  them 
sometimes  regarded  as  a  species  of  pres 
tion  which  was  best  dealt  with  by  incre 
existing  burdens;  and  the  shipper  was 
tious  aoout  incurring  the  risk.  Nevertl 
it  was  a  common  observation,  even  a 
those  who  might  hope  for  special  favors 
a  system  of  rates,  open  to  all  and  fair  ] 
tween  localities,  would  be  far  preferabl 
system  of  special  contracts  into  whic 
large  a  personal  element  entered  or  was 
monly  supposed  to  enter.  Permanen 
rates  was  also  seen  to  be  of  very  higl 
portance  to  every  man  engaging  in  bu 
enterprises,  since  without  it  business  con 
were  lottery  ventures.  It  was  also  perc 
that  the  absolute  sum  of  the  money  ch 
exacted  for  transportation,  if  not  clear] 
vond  the  bounds  of  reason,  was  of  in 
importance  in  comparison  with  the  obta 
of  rates  that  should  be  open,  equal,  relai 
just  as  between  places,  and  as  steady 
the  nature  of  things  was  practicable, 

Special  favors  or  rebates  to  large   d 
were  not  always  given  because  of  any 
which  was  anticipated  from  the  busine 
tained   by  allowing  them;   there  were 
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reasons  to  iDfluence  their  allowance.  It  was 
«arly  perceived  that  shares  in  railro&d  cor- 
porations were  an  enticing  suhject  for  specu- 
lation, and  that  the  ease  with  which  the  hopes 
•and  expectations  of  buyers  and  holders  could 
be  operated  upon  pointed  out  a  possible  road 
to  sp^y  wealth  for  those  who  should  have 
the  management  of  the  roads.  For  specula- 
tive purposes  an  increase  in  the  volume  of 
business  might  be  as  useful  as  an  increase  in 
net  returns;  for  it  might  easily  be  made  to 
look,  to  those  who  knew  nothing  of  its  cause, 
like  the  beginning  of  great  and  increasing 
prosperity  to  the  road.  But  a  temporary  in- 
crease was  sometimes  worked  up  for  still 
other  reasons;  such  as  to  render  plausible 
flome  demand  for  an  extension  of  line,  or  for 
some  other  great  expenditure,  or  to  assist  in 
making  terms  in  a  consolidation,  or  to 
strengSien  the  demand  for  a  larger  share  in  a 
pool. 

Whatever  was  the  motive,  the  allowance 
of  the  special  rate  or  rebate  was  essentially 
tin  just  and  corrupting;  it  wronged  the  smaller 
dealer,  oftentimes  to  an  extent  that  was  ruin- 
ous, and  it  was  very  generally  accompanied 
hy,  an  allowance  of  tree  personal  transporta- 
tion to  the  larger  dealer,  which  had  the  effect 
to  emphasize  its  evils.  There  was  not  the 
least  doubt  that  had  the  case  been  properly 
brought  to  a  judicial  test  these  transactions 
would  in  many  cases  have  been  held  to  be  il- 
legal at  the  common  law;  but  the  proof  was 
in  general  difficult,  the  remedy  doubtful  or 
obscure,  and  the  very  resort  to  a  remedy 
against  the  party  which  fixed  the  rates  of 
transportation  at  pleasure,  as  has  .already  been 
explained,  miffht  prove  more  injurious  than 
the  rebate  itself.  Parties  affected  bv  it,  there- 
fore, instead  of  seeking  redress  Id  the  courts, 
were  more  likelv  to  direct  their  efforts  to  the 
securing  of  similar  favors  on  their  own  behalf. 
They  acquiesced  in  the  supposition  that  there 
must  or  would  be  a  privileged  class  in  respect 
to  rates,  and  they  endeavored  to  secure  for 
themselves  a  place  in  it. 

Personal  discrimination  in  rates  was  some- 
times made  under  the  plausible  pretense  of 
encouraging  manufacturers  or  other  indus- 
tries. It  was  perhaps  made  a  bargain  in  the 
ostablisbment  of  some  new  business  or  in  its 
removal  from  one  place  to  another  that  its 
proprietors  should  have  rates  more  favorable 
than  were  given  to  the  public  at  large;  and 
this,  though  really  a  public  wrong  (because 
tending  to  destrov  existing  industries  in  pro- 
portion as  it  unfairly  built  up  others)  was 
generally  defended  by  the  parties  to  it  on  the 
ground  of  public  benefit. 

Local  discriminations,  though  not  at  first 
blush  so  unjust  and  offensive,  have  neverthe- 
less been  exceedingly  mischievous; and  if  some 
towns  have  grown,  others  have  withered 
away  under  their  influence.  In  some  sections 
of  the  country  if  rates  were  maintained  as  tbey 
were  at  the  time  the  Interstate  Commerce  Law 
took  effect,  it  would  have  been  practically  im- 
possible for  a  new  town,  however  great  its 
natural  advantages,  to  acquire  the  prosperity 
and  the  strength  which  would  make  it  a  rival 
of  the  towns  which  were  specially  favored  in 
rates;  for  the  rates  themselves  would  estab- 
lish for  it  indefinitely  a  condition  of  subordi- 


nation and  dependence  to  "trade  centers." 
The  tendency  of  railroad  competition  has  beea 
to  press  the  rates  down  and  still  further  down 
at  these  trad<)  centers,  while  the  depression  at 
interihediate  points  has  been  rather  upon  busi- 
ness than  upon  rates.  In  very  many  cases  it 
has  resulted  in  the  charging  of  more  for  a 
short  than  for  a  long  haul  on  the  same  line  in 
the  same  direction;  and  though  this  has  been 
justified  by  railroad  manageis  as  resulting 
from  the  necessities  of  the  situation,  it  is 
not  to  be  denied  that  the  necessity  has  in 
many  cases  been  artificially  created  and  with- 
out sufficient  reason. 

The  inevitable  result  was  that  this  manage- 
ment of  the  business  had  a  direct  and  very 
decided  tendency  to  strengthen  unjustly  the 
strong  among  the  customers  and  to  depress 
the  wef^.  These  were  very  great  evils,  and 
the  indirect  consequences  were  even  greater 
and  more  pernicious  than  the  direct;  for  they 
tended  to  fix  in  the  public  mind  a  belief  that 
injustice  and  Inequality  in  the  employment 
of  public  agencies  were  not  condemned  by 
the  law,  and  that  success  in  business  was  to 
be  sought  for  in  favoritism  rather  than  in 
legitimate  competition  and  enterprise. 

The  evils  of  free  transportation  of  persons 
were  not  less  conspicuous  than  those  which 
have  been  mentioned.  This,  where  it  extended 
beyond  the  persons  engaged  in  railroad  serv- 
ice, was  commonly  favoritism  in  a  most  unjust 
and  offensive  form.  Free  transportation  was 
given  not  only  to  secure  business  but  to  con- 
ciliate the  favor  of  localities  and  of  public 
bodies;  and,  while  it  was  often  demanded  by 
persons  who  had,  or  claimed  to  have,  influence 
which  was  capable  of  bein^made  use  of  to  the 
prejudice  of  the  railroads,  it  was  also  accepted 
by  public  officers  of  all  grades  and  of  all  vari- 
eties of  service.  In  those  last  cases  the  pass 
system  was  particularly  obnoxious  and  bane- 
ful; for  if  any  return  was  to  be  made  or  was 
expected  of  public  officers,  it  was  of  something 
which  was  not  theirs  to  give,  but  which  be- 
longed to  the  public  or  to  constituents.  A 
ticket  entitline  one  to  free  passage  by  rail  was 
often  more  effective  in  enlisting  the  assistance 
and  support  of  the  holder  than  its  value  in 
money  would  have  been ;  and  in  a  great  many 
cases  it  would  be  received  and  availed  of  when 
the  offer  of  money,  made  to  accomplish  the 
same  end,  would  have  been  spufned  as  a  bribe. 
Much  suspicion  of  public  men  resulted, which 
was  sometimes  just,  but  also  sometimes  unjust 
and  cruel;  and  some  deterioration  of  the  moral 
sense  of  the  communitv,traceable  to  this  cause, 
was  unavoidable  while  the  abuse  continued. 
The  parties  most  frequently  and  most  largely 
favored  were  those  possessing  large  means  and 
having  large  business  interests. 

The  general  fact  came  to  be  that  in  propor- 
tion to  the  distance  they  were  carried  those 
able  to  pay  the  most  paid  the  least;  for  the  poor 
man  had  seldom  any  ground  on  which  to  de- 
mand free  transportation,  while  the  rich  man 
was  likely  to  have  many  grounds  on  which  he 
could  maKc  it  for  the  interest  of  the  railroad 
company  to  favor  him,  and  he  was  sometimes 
favored  with  free  transportation  not  only  for 
himself  and  his  family  but  for  business  agents 
also,  and  even  sometimes  for  his  customers. 
The  demand  for  free  transportation  was  often 
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in  the  nature  of  blackmail,  and  was  yielded  to 
unwillingly  and  throuj^h  fear  of  damaging  con- 
sequences from  a  refusal.  But  the  evils  were 
present  as  much  when  it  was  extorted  as  when 
it  was  freely  given. 

These  were  some  of  the  evils  that  made  inter- 
ference by  national  legislation  imperative. 
But  there  were  others  that  were  of  no  small  im- 
I>ortance.  Rates  when  there  was  no  competi- 
tion were  sometimes  so  high  as  to  be  oppress- 
ive; and  when  competition  existed  bylines  upon 
which  the  public  confidently  relied  to  protect 
them  a^nst  such  a  wrong.a  consolidation  was 
effected  and  the  high  rates  perpetuated  by  that 
means.  In  some  cases  the  roads,  created  as 
-conveniences  in  transportation,  were  so  man- 
4iged  in  respect  to  business  passing  or  destined 
to  pass  over  other  roads  that  they  constituted 
hinderances  instead  of  help,  to  the  great  an- 
noyance of  travel  and  to  the  serious  loss  of 
those  who  intrusted  their  property  to  them. 
Then  their  rates  were  changed  at  pleasure  and 
without  public  notification;  their  dealings  to  a 
lar^  extent  were  kept  from  the  public  eye,  the 
obligation  of  publicity  not  being  recognized; 
imd  the  public  were  therefore  without  the 
means  of  judging  whether  their  charges  for 
railroad  service  were  reasonable  and  Just  or  the 
contrary. 

But  the  publications  actually  made  only  in- 
creased the  difficulties.  Railroad  rates,  diflS- 
cult  enough  to  be  understood  by  the  uniniti- 
iited  when  printed  plainly  in  one  general  tariff 
with  classification  annexed, became  mysterious 
•enigmas  when  several  different  tariffs  were 
printed,  as  was  the  case  in  some  sections;  some 
relating  to  competitive  points  and  others  to 
what  were  called  local  points,  and  each  refer- 
ring to  voluminous  and  perhaps  different  clas- 
sifications, which  were  printed  but  not  posted, 
and  which  were  observed  or  disregarded  at 
will  in  the  rates  as  published.  Such  unsys- 
tematic and  misleading  publications  naturally 
led  to  many  overcharges  and  controversies,  and 
naturally  invited  and  favored  special  rates  and 
injurious  preferences. 

These  were  serious  evils;  and  they  not  only 
to  some  extent  blunted  the  sense  of  right  and 
wrong  among  the  people  and  tended  to  fix 
an  impression  upon  the  public  mind  that  un- 
fair advantages  in  the  competition  of  business 
were  perfectly  admissible  when  not  criminal, 
but  thev  built  up  or  strengthened  a  class  feel 
ing  and  imbittered  the  relations  between  those 
who  for  every  reason  of  interest  ought  to  be 
in  harmony.  It  was  high  time  that  adequate 
power  should  be  put  forth  to  bring  them  to  an 
end.  Railroads  are  a  public  agency.  The  au- 
thority to  construct  them  with  extraordinary 
privileges  in  management  and  operation  is  an 
expression  of  sovereign  pawer,  only  given  from 
a  consideration  of  great  public  benefits  which 
might  be  expected  to  result  therefrom.  From 
every  grant  of  such  a  privilege  resulted  a  duty 
of  protection  and  regulation,  that  the  grant 
might  not  be  abused  and  the  public  defrauded 
of  the  anticipated  benefits. 

The  abuses  of  corporate  authority  to  the  In- 
jury of  the  public  were  not  the  only  reasons 
operating  upon  the  public  mind  to  bring  about 
the  legislation  now  under  consideration;  some 
other  things  which  in  their  direct  effects  were 
wrongs  to  stockholders  only  Imd  their  influ- 
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ence  also,  and  this  by  no  means  a  light  one. 
The  manner  in  which  corporate  stocks  were 
manipulated  for  the  benefit  of  managers  and  to 
the  destruction  of  the  interest  of  the  owners 
was  often  a  great  scandal,  resulting  sometimes 
in  the  bankruptcy  and  practical  destruction  of 
roads  which,  if  properly  managed,  would  have 
been  not  only  profitable  but  widely  useful. 
This  in  its  direct  results  might  be  a  wrong  to 
individuals  only,  but  in  its  direct  influence  it 
was  a  great  public  wrong  also. 

The  most  striking  and  obvious  fact  in  such  a 
case  commonly  is  that  persons  having  control 
of  railroads  have  in  a  very  short  time  by  means 
of  the  control  amassed  great  fortunes.  The 
natural  conclusion  which  one  draws  who  must 
judge  from  surface  appearances  is.  that  these 
fortunes  are  unfairly  acquired  at  the  expense 
of  the  public;  that  they  represent  excessive 
charges  on  railroad  business,  or  unfair  employ- 
ment of  inside  privileges,  and  furnish  in  them- 
selves conclusive  evidence  that  current  rates 
are  wrong  and  probablv  extortionate.  An 
impression  of  this  sort,  when  it  happens  to  be 
wide  of  the  fact  is  for  many  reasons  unfortu- 
nate. It  creates  or  strengthens  a  preiudice 
against  all  railroad  management — the  honest 
as  well  as  the  dishonest — which  affects  the 
public  view  of  all  railroad  questions;  it  ren- 
ders it  more  difficult  to  deal  with  such  ques- 
tions calmly  and  dispassionately;  it  makes  the 
public  restive  under  the  charges  they  are  sub- 
jected to.even  though  they  be  moderate  and  ne- 
cessary; it  tends  to  strengthen  a  feeling  among 
the  unthinking  that  capital  represents  extor- 
tion. However  careful,  considerate,  fair,  and 
just  the  management  of  anv  particular  road 
may  be,  and  however  closely  it  may  confine 
itself  to  its  legitimate  business,  it  is  impossi- 
ble that  it  should  wholly  escape  the  ill  effects 
of  this  prejudice,  which  are  visited  upon  all 
roads  because  some  conspicuous  railroad  man- 
agers have  by  their  misconduct  given  in  the 
public  mind  a  character  to  all. 

Evils  of  the  class  last  mentioned  were  diffi- 
cult of  legislative  correction,  because  thev 
sprang  from  the  over-confidence  of  stockhold- 
ers in  the  officers  chosen  to  manage  their  inter- 
ests, and  whose  acts  at  the  time  they  perhaps 
assented  to.  But  if  capable  of  correction  by 
any  legislative  authority,  it  was  in  general  that 
of  the  States,  not  that  of  the  Nation.  The 
States  in  the  main  conferred  the  corporate 
power,  and  it  was  for  the  States  by  their  legis- 
lation to  provide  for  the  protection  of  the  in- 
dividual interests  which  were  brought  into  ex- 
istence by  their  permission.  The  National 
Government  had  to  do  with  the  commerce 
which  these  artificial  entities  of  state  cl'eation 
might  be  concerned  in.  Neverthele^,  the 
manifest  misuse  of  corporate  powers  strength- 
ened the  demand  for  national  legislation,  and 
this  very  naturally,  because  the  private  gains 
resulting  from  corporate  abuse  were  supposed 
to  spring,  to  some  extent  at  least,  from  exces- 
sive burdens  imposed  upon  the  commerce 
which  the  Nation  ought  to  regulate  and  pro- 
tect. 

For  the  purpose  of  correcting  the  evils  above 
alluded  to,  so  far  as  it  was  constitutionally 
competent  for  national  legislation  to  do  so,  the 
Act  to  Regulate  Commerce  lays  down  certain 
rules  to  be  observed  by  the  carriers  to  wliich 
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its  provisions  apply,  which  are  intended  to  be 
and  emphatically  are  rules  of  equity  and  equal- 
ity, and  which,  if  properly  observed,  ought  to 
and  in  time  no  doubt  will  restore  the  manage- 
ment of  the  transportation  business  of  the 
country  to  public  confidence. 

Thb  Act  to  Reguultb  Cohmercb. 

The  leading  features  of  the  Act  are  the  fol- 
lowing; 

All  charges  made  for  services  by  carriers 
subject  to  the  Act  must  be  reasonable  and  just 

Every  unjust  and  unreasonable  charge  is 
prohibited  and  declared  to  be  unlawful. 

The  direct  or  indirect  charging,  demanding, 
collecting,  or  receiving,  for  any  service  ren- 
dered, a  greater  or  less  compensation  from  any 
one  or  more  persons  than  from  any  other  for 
a  like  and  contemporaneous  service,  is  de- 
clared to  be  unjust  discrimination  and  is  pro- 
hibited. 

The  giving  of  any  undue  or  unreasonable 
preference,  as  between  persons  or  localities,  or 
kinds  of  traffic,  or  the  subjecting  any  one  of 
them  to  undue  or  unreasonable  prejudice  or 
disadvantage,  is  declared  to  be  unlawful. 

Reasonable,  proper,  and  equal  facilities  for 
the  interchange  of  traffic  between  lines,  and 
for  the  receiving,  forwarding,  and  delivering 
of  passengers  and  property  between  connect 
ing  lines  is  required;  and  discrimination  in 
rates  and  charges  as  between  connecting  lines 
is  forbidden. 

It  is  made  unlawful  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the 
transportation  of  passengers  or  uieTike  kind  of 
property  under  substantially  similar  circum- 
stances and  conditions  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  within  the 
longer  distance. 

Contracts,  agreements,  or  combinations  for 
the  pooling  of  freights  of  di£ferent  and  com- 
peting railroads,  or  for  dividing  between  them 
the  aggregate  or  net  earnings  of  such  railroads 
or  any  portion  thereof,  are  declared  to  be  un- 
lawful. 

All  carriers  subject  to  the  Law  are  required 
to  print  their  tariffs  for  the  transportation  of 
persons  and  property,  and  to  keep  them  for 
public  inspection  at  every  depot  or  station  on 
their  roads.  An  advance  in  rates  is  not  to  be 
made  until  after  ten  days'  public  notice,  but  a 
reduction  in  rates  may  be  made  to  take  effect 
at  once,  the  notice  of  the  same  being  immedi- 
ately and  publicly  given.  The  rates  publicly 
notified  are  to  be  the  maximum  as  well  as  the 
minimum  charges  which  can  be  collected  or 
received  for  the  services  respectively  for  which 
they  purport  to  be  established. 

Copies  of  all  tariffs  are  required  to  be  filed 
with  this  Commission,  which  is  also  to  be 
promptly  notified  of  all  changes  that  shall  be 
made  in  the  same.  The  joint  tariffs  of  con- 
necting roads  are  also  required  to  be  filed,  and 
also  copies  of  all  contracts,  agreements,  or  ar- 
raneements  between  carriers  in  relation  to 
traffic  affected  by  the  Act. 

It  is  made  unlawful  for  any  carrier  to  enter 
into  any  combination,  contract,  or  agreement, 
expressed  or  implied,  to  prevent,  by  change  of 
time  schedules,  carriage  in  different  cars,  or 
by  other  means  or  devices,  the  carriage  of 


freights  from  being  continuous  from  the  place- 
of  shipment  to  the  place  of  destination. 

These,  shortlv  stated,  are  the  important  pro- 
visions of  the  Act  which  undertakes  to  pre- 
scribe the  duties  and  obligations  of  the  car- 
riers which  by  its  passage  are  brought  under 
federal  control.  Home  important  exceptioii» 
are  made  by  the  twenty-second  section,  which 
provides: 

That  notbinptin  this  Act  shall  apply  to  the  carriagew 
storaire,  or  handlinar  of  property  iree  or  at  reduced 
rates  for  the  United  States,  state,  or  municipal /ov- . 
eraments,  or  for  charitable  purposes,  or  to  or  from 
fairs  and  expositions  for  exhibition  thereat,  or  tbe^ 
issuance  of  milage,  excursion,  or  ooromutatioQ 
passenflrer  tickets;  nothioflr  in  this  Act  shall  be  con- 
strued to  prohibit  any  common  carrier  from  giving 
reduced  rates  to  ministers  of  religion;  nothltur  la 
this  Act  shall  be  construed  to  prevent  railroads  from 
giving  free  carriage  to  their  own  officers  and  em- 
ployees, or  to  prevent  the  principal  officers  of  any 
railroad  company  or  companies  from  exchanging 
passes  or  tickets  with  other  railroad  companies  for 
their  oflSoers  and  employees;  and  nothing  in  this  Act 
contained  shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by  stat- 
ute: but  the  provisions  of  this  Act  are  In  addition  to- 
such  remedies. 

These  provisions,  it  will  be  seen,  are  not  in- 
tended to  qualify  to  any  injurious  extent  the 
general  rules  of  fairness  and  equality  which 
the  Act  has  been  so  careful  to  prescribe,  and 
the  exceptions  may  all  be  said  to  be  author- 
ized on  public  considerations. 

In  the  performance  of  its  duties  the  Com- 
mission has  had  occasion  to  decide  that  the 
transportation  of  Indian  supplies  may  be  free 
or  at  reduced  rates  under  this  section  (1  Inter- 
state Commerce  Commission  Reports,  p.  16), 
[ante,  22]  as  also  may  be  that  of  the  agents  and 
material  of  the  Unit^  States  Fish  Commission 
{Id.  p.  21)  [ante,  606].  The  question  of  what 
may  be  included  under,  the  exception  made  for 
charitable  purposes  has  never  come  before  the 
Commission  in  such  form  as  to  call  for  an  ex- 
pression of  opinion.  It  will  be  noted  that  in 
terms  it  applies  to  property  only,not  to  presons. 

By  the  eleventh  section  of  the  Act  this  Com- 
mission is  created  and  established,  and  other 
sections  prescribe  its  duties  and  powers.  Those 
sections  it  will  be  necessary  to  consider  some- 
what at  length  further  on. 

The  Commission  was  organized  March  8U 
1887,  and  entered  at  once  upon  the  discharge 
of  its  duties.  The  other  provisions  of  the  Act 
took  effect  April  5,  1887.  The  demands  upon 
its  attention  were  immediate,  and  some  of 
them  of  a  very  perplexing  nature.  It  will  be 
more  convenient  to  take  notice  of  these  under 
specific  heads  in  connection  with  the  provis- 
ions of  the  Act  under  which  they  were  sever- 
ally presented  for  its  action. 

L  Thb  CAimiBiia  Subject  to  its  Jurisdio* 

TION. 

These  are  indicated  by  general  designation 
in  the  first  section  of  the  Act,  and  the  provision 
on  that  subject  has  already  been  recited.  By 
reference  thereto  it  will  be  seen  that  it  em- 
braces the  cairiers  "engaged  in  the  transpor- 
tation of  passen^rs  or  property  wholly  by 
railroad,  or  partly  by  railroad  and  partly  by 
water  when  both  are  used,  under  a  common 
control,  management,  or  arrangement,  for  a 
continuous  carriage  or  shipment,"  in  interstate 
or  international  commerce.  It  does  notembrace 
the  carriers  wholly  by  water,  although  they 
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in  the  nature  of  blackmail,  and  was  yielded  to 
tinwilliDgly  and  tliroufh  fear  of  damaging  con- 
4Bequence8  from  a  refusal.  But  the  evils  were 
present  as  much  when  it  was  extorted  as  when 
It  was  freely  given. 

These  were  some  of  the  evils  that  made  inter- 
ference by  national  legislation  imperative. 
But  there  were  others  that  were  of  no  small  im- 
portance. Rates  when  there  was  no  competi- 
tion were  sometimes  so  high  as  to  be  oppress- 
ive; and  when  competition  existed  bylines  upon 
which  the  public  confidently  relied  to  protect 
them  against  such  a  wrong,a  consolidation  was 
effected  and  the  high  rates  perpetuated  by  that 
means.  In  some  cases  the  roads,  created  as 
-conveniences  in  transportation,  were  so  man- 
aged in  respect  to  business  passing  or  destined 
to  pass  over  other  roads  that  they  constituted 
hinderances  instead  of  help,  to  the  great  an- 
noyance of  travel  and  to  the  serious  loss  of 
those  who  intrusted  their  property  to  them. 
Then  their  rates  were  changed  at  pleasure  and 
without  public  notification;  their  dealings  to  a 
larse  extent  were  kept  from  the  public  eye,  the 
obligation  of  publicity  not  being  recognized ; 
and  the  public  were  therefore  without  the 
means  of  judging  whether  their  charges  for 
railroad  service  were  reasonable  and  just  or  the 
contrary. 

But  the  publications  actually  made  only  in- 
creased the  difficulties.  Railroad  rates,  diffi- 
cult enough  to  be  understood  by  the  uniniti- 
ated when  printed  plainly  in  one  general  tariff 
with  classification  annexed, became  mysterious 
•enigmas  when  several  different  tariffs  were 
printed,  as  was  the  case  in  some  sections;  some 
relating  to  competitive  points  and  others  to 
what  were  called  local  points,  and  each  refer- 
ring to  voluminous  and  perhaps  different  clas- 
sifications, which  were  printed  but  not  posted, 
and  which  were  observed  or  disregarded  at 
will  in  the  rates  as  published.  Such  unsys- 
tematic and  misleading  publications  naturally 
led  to  many  overcharges  and  controversies,  and 
naturally  invited  and  favored  special  rates  and 
injurious  preferences. 

These  were  serious  evils;  and  they  not  only 
to  some  extent  blunted  the  sense  of  right  and 
wrong  among  the  people  and  tended  to  fix 
an  impression  upon  the  public  mind  that  un- 
fair advantages  in  the  competition  of  business 
were  perfectly  admissible  when  not  criminal, 
but  thev  built  up  or  strengthened  a  class  feel 
ing  and  imbittered  the  relations  between  those 
who  for  every  reason  of  interest  ought  to  be 
in  harmony.  It  was  high  time  that  adequate 
power  should  be  put  forth  to  bring  them  to  an 
end.  Railroads  are  a  public  agency.  The  au- 
thority to  construct  them  with  extraordinary 
privileges  in  management  and  operation  is  an 
expression  of  sovereign  p(vver,  only  given  from 
a  consideration  of  great  public  benefits  which 
might  be  expected  to  result  therefrom.  From 
every  grant  of  such  a  privilege  resulted  a  duty 
of  protection  and  regulation,  that  the  grant 
might  not  be  abused  and  the  public  defrauded 
of  the  anticipated  benefits. 

The  abuses  of  corporate  authority  to  the  in- 
jury of  the  public  were  not  the  only  reasons 
operating  upon  the  public  mind  to  bring  about 
the  legislation  now  under  consideration ;  some 
other  things  which  in  their  direct  effects  were 
wrongs  to  stockholders  only  had  their  infiu- 
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ence  also,  and  this  by  no  means  a  light  one. 
The  manner  in  which  corporate  stocks  were 
manipulated  for  the  benefit  of  managers  and  to 
the  destruction  of  the  interest  of  the  owners 
was  often  a  great  scandal,  resulting  sometimes 
in  the  bankruptcy  and  practical  destruction  of 
roads  which,  if  properly  managed,  would  have 
been  not  only  profitable  but  widely  useful. 
This  in  its  direct  results  might  be  a  wrong  to 
individuals  only,  but  in  its  direct  influence  it 
was  a  great  public  wrong  also. 

The  most  striking  and  obvious  fact  in  such  a 
case  commonly  is  that  persons  havine  control 
of  railroads  have  in  a  very  short  time  by  means 
of  the  control  amassed  great  fortunes.  The 
natural  conclusion  which  one  draws  who  must 
judge  from  surface  appearances  is,  that  these 
fortunes  are  unfairly  acquired  at  the  expense 
of  the  public;  that  they  represent  excessive 
charges  on  railroad  business,  or  unfair  employ- 
ment of  inside  privileges,  and  furnish  in  them- 
selves conclusive  evidence  that  current  rates 
are  wrong  and  probably  extortionate.  An 
impression  of  this  sort,  when  it  happens  to  be 
wide  of  the  fact  is  for  many  reasons  unfortu- 
nate. It  creates  or  strengthens  a  prejudice 
against  all  railroad  management — the  honest 
as  well  as  the  dishonest — which  affects  the 
public  view  of  all  railroad  questions;  it  ren- 
ders it  more  difficult  to  deal  with  such  ques- 
tions calmly  and  dispassionately;  it  makes  the 
public  restive  under  the  cliarges  they  are  sub- 
jected to,even  though  they  be  moderate  and  ne- 
cessary; it  tends  to  strengthen  a  feeling  among 
the  unthinking  that  capital  represents  extor- 
tion. However  careful,  considerate,  fair,  and 
just  the  management  of  any  particular  road 
may  be,  and  however  closely  it  may  confine 
itself  to  its  legitimate  business,  it  is  impossi- 
ble that  it  should  wholly  escape  the  ill  effects 
of  this  prejudice,  which  are  visited  upon  all 
roads  because  some  conspicuous  railroad  man- 
agers have  by  their  misconduct  given  in  the 
public  mind  a  character  to  all. 

Evils  of  the  class  last  mentioned  were  diffi- 
cult of  legislative  correction,  because  they 
sprang  from  the  over-confidence  of  stockhold- 
ers in  the  officers  chosen  to  manage  their  inter- 
ests, and  whose  acts  at  the  time  they  perhaps 
assented  to.  But  if  capable  of  correction  by 
any  legislative  authority,  it  was  in  general  that 
of  the  States,  not  that  of  the  Nation.  The 
States  in  the  main  conferred  the  corporate 
power,  and  it  was  for  the  States  by  their  legis- 
lation to  provide  for  the  protection  of  the  in- 
dividual interests  which  were  brought  into  ex- 
istence by  their  permission.  The  National 
Government  had  to  do  with  the  commerce 
which  these  artificial  entities  of  state  cl'eation 
might  be  concerned  in.  Nevertheless,  the 
manifest  misuse  of  corporate  powers  strength- 
ened the  demand  for  national  legislation,  and 
this  very  naturally,  because  the  private  gains 
resulting  from  corporate  abuse  were  supposed 
to  spring,  to  some  extent  at  least,  from  exces- 
sive burdens  imposed  upon  the  commerce 
which  the  Nation  ought  to  regulate  and  pro- 
tect. 

For  the  purpose  of  correcting  the  evils  above 
alluded  to,  so  far  as  it  was  constitutionally 
competent  for  national  legislation  to  do  so,  the 
Act  to  Regulate  Commerce  lays  down  certain 
rules  to  be  observed  by  the  carriers  to  which 
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ble.  The  Act  was  examined  in  detail,  and  it 
was  contended  tbat  on  a  fair  construction  of 
the  terms  made  use  of,  the  express  companies 
could  not  be  embraced.  The  history  of  the 
legislation  was  also  discussed,  and  it  was  urged 
that  the  public  demand  for  legislative  regula- 
tion of  railroad  traffic  had  been  made  upon 
grounds  which  did  not  apply  to  the  express 
traffic;  the  express  companies  had  not  practiced 
secret  rebates ;  they  had  not  so  frequently  made 
the  greater  charges  for  the  shorter  hauls;  they 
had  not  made  unjust  discriminations  between 
persons  or  places.  The  argument  a6  incon- 
vem'enti  was  also  pressed  with  ^reat  earnest- 
ness; it  was  said  to  be  practically  impossible 
for  the  express  companies  to  print  and  publish 
their  tariffs,  so  numerous  are  the  points  to 
which  their  business  extends;  and  it  was  even 
said  that  so  voluminous  would  they  be  that  no 
public  building  at  the  national  capital  could 
contain  them. 

The  Commission  has  felt  the  force  of  the 
considerations  urged  so  far  as  they  are  drawn 
from  the  phraseology  of  the  Law,  but  the  other 
arguments  have  not  appeared  to  be  so  weighty. 
The  Commission  cannot  agree  that  any  serious 
difficulty  would  be  found  in  the  making  and 
filing  of  the  express  tariffs.  The  companies 
have  no  difficulty  now  in  putting  into  the 
hands  of  their  agents  a  tariff  which  the  agents 
can  understand  and  work  by,  and  which  at  the 
same  time  is  neither  great  in  bulk  nor  cum- 
brous in  use.  What  Uie  express  agent  can  un- 
derstand it  is  fair  to  assume  other  people  can  un- 
derstand also,  and  it  would  impose  no  hard- 
ship upon  the  express  company  to  require  that 
it  be  kept  where  the  public  can  inspect  it  at 
pleasure.  The  objection  made  to  this  publi- 
cation is  precisely  the  same  that  was  made  by 
some  railroad  companies  to  the  publication  of 
their  tariffs,  and  the  language  employed  is  no 
more  extravagant;  and  yet  the  railroad  com- 
panies, when  compliance  has  been  undertaken, 
have  found  the  difficulties  dwindling  into  in- 
significance. And  the  several  express  com- 
panies which  actually  filed  their  tariffs  did  not, 
when  forwarding  them  to  the  Commission, 
even  suggest  that  any  difficulty  had  been  en- 
countered in  preparing  them. 

The  arguments  from  the  history  of  the  Act 
have  plausibility.    It  may  be  conceded  that 
the  evils  at  which  the  Act  was  aimed  have  not 
existed  to  any  great  extent  in  the  express  busi- 
ness.   One  reason — perhaps  the  principal  rea- 
son— for  this  is  that,  as  each  of  the  several  ex- 
press companies  has  had  a  practical  monopoly 
on  the  lines  on  which  it  operates,  the  induce- 
ment to  seoret  rebates  and  to  the  unjust  dis- 
crimination which  springs  from  severe  com- 
petition has  been  wanting.    It  has  been  easier, 
also,  to  make  and  maintain  rates  which  are 
proportioned  to  distance.    Water  competition, 
which  so  seriously  affects  the  ordinary  freight 
traffic  of  railroads,  would  scarcely  affect  at  all 
the  traffic  for  which  shippers  are  willing  to  pay 
high  rates  in  order  to  have  great  speed.    But 
the  complaint  of  excessive  charges  upon  ex- 
press traffic  has  been  common,   and  that  of 
greater  charges  on  shorter  hauls  is  sometimes 
heard;  and  if  it  shall  be  held  that  express  com- 
panies are  not  controlled  by  the  rules  of  fair- 
ness and  equality  which  the  Act  prescribes,  it 
is  easy  to  see  that  the  mischief  against  which 


the  Act  is  aimed  may  reappear  and  be  enacted 
with  impunity. 

It  has  already  been  said  that  no  clear  line  of 
dietinction  exists  between  the  express  business 
and  some  branches  of  what  is  exclusively  rail- 
road service;  and  the  express  business  may 
easily  be  enlarged  at  the  expense  of  the  other. 
Those  roads  which  now  do  their  express  busi- 
ness through  a  nominal  corporation  might 
hand  over  to  this  shadow  of  their  corporate 
existence  the  dressed  meat  or  live  stock  busi- 
ness, or  the  fruit  transportation,  or  any  other 
business  in  respect  to  which  speed  was  spe- 
cially important;  and  they  might  continue 
this  process  of  paring  off  their  proper  func- 
tions as  carriers  until  they  should  be  little 
more  than  the  owners  of  lines  of  road  over 
which  other  organizations  should  be  carriers  of 
freight,  and  on  terms  by  themselves  arbitra- 
rily determined. 

The  Commission,  after  a  hearing  of  all  the 
arguments  advanced  by  those  who  appeared 
for  the  express  companies,  is  of  opinion  that 
the  express  business,  so  far  as  it  is  done  by 
the  railroad  companies  themselves,  whether 
directly,  and  by  their  managing  officers,  or  in- 
directly, and  through  nominal  corporations 
created  for  the  purpose,  is  within  the  Act,  and 
that  such  companies  are  under  obligation  ta 
see  that  the  tariffs  are  filed,  and  that  the  rules 
of  fairness  and  equality  which  the  Act  pre- 
scribes are  observed.  Whether  the  express 
companies  which  are  independent  of  the  rail- 
roads are  within  the  contemplation  of  the  Act 
is  more  doubtful. 

The  Commission  is  of  opinion  that  the  ques- 
tion is  one  which  Congress  ought  to  put  be- 
yond question  by  either  expressly  and  by  des- 
ignation including  the  express  companies  or  by 
excluding  them.  The  railroad  companies  that 
see  fit  to  do  their  own  express  business  ought 
not,  either  as  respects  principles  or  methods, 
to  be  subjected  in  the  management  of  such 
business  to  any  different  control  or  regulation 
from  that  which  the  independent  express  com- 

fanies  of  the  country  are  requirea  to  obey. 
f  the  latter  are  not  within  the  contemplation  of 
the  Act  to  Regulate  Commerce,  all  express  busi- 
ness, by  whomsoever  carried  on,  should  be  ex- 
cluded. Justice  to  the  public,  as  well  as  to 
that  business,  demands  that  it  be  governed 
throughout  the  country  by  rules  of  general 
application,  and  which  shall  not  be  depend- 
ent on  mere  forms,  or  on  the  will  of  those  who 
happen  to  be  in  the  control  of  the  railroads 
and  therefore  have  the  power  to  determine  by 
what  agencies  this  important  portion  of  the 
business  of  the  roads  shall  be  conducted. 

What  is  said  of  the  express  business  is  ap- 
plicable also  to  the  business  of  furnishing  extra 
accommodations  to  passengers  in  sleeping  and 
parlor  cars.  These  accommodations  are  fur- 
nished in  some  cases  by  the  railroad  compa- 
nies, and  in  others  by  outside  corporations,  who 
are  not  supposed  to  be  embracea  by  the  terms 
of  the  Law.  Outside  companies  are  also  to  some 
extent  engaged  in  the  transportation  of  live 
stock  in  cars  owned  by  themselves,  but  trans- 
ported over  the  railroads  under  special  ai^ree- 
ments  with  the  railroad  companies  which  sup- 
ply the  motive  power.  As  these  last  named 
I  companies  furnish  better  accommodadona  for 
I  live  stock,  and  transport  them  with  leas  lia* 
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•also  may  be  engaged  in  the  like  comraeroe, 
and  as  such  be  rivals  of  the  carriers  which  it 
undertakes  to  control.  For  the  omission  to  in- 
-dude  them  many  reasons  may  be  suggested, 
but  perhaps  the  most  influential  were  that  the 
•evils  of  corporate  management  had  not  been  so 
-obvious  in  the  case  of  carriers  by  water  as  in 
thatof  carriers  by  land;  and  moreover  the  rates 
•of  transportation  by  water  were  so  extremely 
low  that  they  were  seldom  complained  of  as  a 
grievance,  even  when  they  were  unequal  and 
unjustly  discriminating.  In  their  competition 
with  the  carriers  by  land  the  carriers  by  water 
were  sometimes  at  a  disadvantage  and  com- 
pelled to  accept  lower  rates,  and  this  also  had 
some  influence  in  propitiating  public  favor,  in- 
asmuch as  they  appeared  to  operate  as  obsta- 
*cle8  to  monopoly  and  as  checks  upon  extortion. 

But  some  of  the  railroad  practices  which  the 
Act  undertakes  to  bring  to  an  end  have  been 
•common  among  carriers  by  water  also,  and  if 
wronff  in  themselves  might  Justly  be  forbidden 
in  thdr  case  as  well.  The  carriers  by  water 
'discriminate  between  their  customers  on 
grounds  not  sanctioned  by  equity  when  inter- 
-est  seems  to  require  it;  they  make  ^tes  at 
pleasure,  they  put  up  and  put  down  rates  sud- 
denly without  public  notification;  they  make 
secret  rebates  to  secure  the  business  of  large 
•d«Uer8,  they  charge  less  in  some  cases  for  a 
longer  than  for  a  shorter  transportation  over 
the  same  line  in  the  same  direction,  the  shorter 
being  included  in  the  longer  distance. 

It  is  not  intended,  however,  by  this  enumera- 
tion to  intimate  an  opinion  that  these  things 
are  common.  The  fact  that  there  has  been  no 
^neral  public  complaint  of  them  may  be  re- 
garded as  strong  and  perhaps  conclusive  evi- 
-dence  to  the  contrary.  But,  as  the  statutory 
law  now  is,  they  may  be  practiced  at  pleasure; 
and  the  fact  that  they  may  be  is  very  likely  to 
lead  rivals  in  business  to  suspect  that  they  are 
^o  practiced  much  oftener  than  is  actually  the 
case.  The  existence  of  such  a  suspicion,  with 
plausible  ground  for  it,  naturally  tempts  to  re- 
taliatory measures  of  a  similar  nature  where 
escape  from  detection  is  thought  likely,  and 
the  enforcement  of  the  Law  as  against  those 
who  are  subject  to  it  is  made  more  trouble- 
some and  less  certain  by  the  fact  that  one  class 
^f  competitors  for  business  is  restrained  while 
the  other  is  left  at  full  liberty. 

It  may  be  worthy  the  careful  attention  of 
Congress  whether  the  same  rules  of  fairness 
and  equality  ought  not  to  be  applied  to  all 
carriers  whose  operations  subject  them  to  the 
federal  power;  whether  those  by  water  as  well 
as  those  by  land  ought  not  in  particular  to  be 
required  to  publish  their  rates,  to  maintain 
them  steadily,  and  to  apply  them  impartially, 
and  ought  not  to  be  forbidden  to  give  secret 
rebates.  Such  rules,  prescribed  and  enforced, 
would  take  away  much  of  the  present  tempta- 
tion on  the  part  of  carriers  bv  land  to  violate 
or  evade  the  Law,  and  would,  besides,  be  in- 
trinsically just  and  right. 

The  question  whether  another  class  of  car- 
riers is  within  the  contemplation  of  the  Act  is 
not  so  clear.  We  refer  now  to  those  who  are 
engaged  in  the  express  business  of  the  country. 
This  Dusiness  has  an  origin  more  recent  than 
thatof  railroad  transportation;  it  began  in  a 
^ery  small  way,  but  it  has  grown  to  immense 
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proportions,  and  now  constitutes  a  large  and 
increasing  share  of  the  business  done  by  rail. 
Of  the  carriers  engaged  in  this  business  there 
are  several  classes. 

Some  are  partnerships  of  individual  mem- 
bers^ or  joint  associations  constituting  a  species 
of  statutorv  partnership,  but  resembling  corpo- 
rations in  having  the  interests  of  the  members 
represented  bv  shares  in  a  capital  stock,  and 
also  in  provisions  made  for  perpetuity. 

Some  are  corporations  organized  under  state 
charters  or  general  incorporation  Acts. 

These  have  their  several  names  as  express 
companies,  and  as  such  they  make  bargains 
with  the  railroad  companies  for  the  transpor- 
tation of  their  freight  and  their  agents  at  a  com- 
pensation agreed  upon.  This  compensation 
is  likelv  to  be  a  definite  share  in  the  gross  re- 
ceipts from  the  freight  traflSc,  and  each  of  the 
several  express  companies  has  a  territory  of  its 
own,  so  that  each  road  carries  the  freight  and 
the  agents  of  one  only. 

Some  of  the  railroad  companies,  however, 
have  undertaken  to  do  the  express  business  on 
their  own  lines  through  their  own  agencies. 
The  Baltimore  &  Ohio  Railroad  Company 
did  this  for  a  time,  and  then  sold  the  business 
to  one  of  the  existing  express  companies. 
Some  of  the  western  railroads  combined  for 
the  purpose,  and  for  convenience  create  a  nom- 
inal corporation  to  do  the  business  over  their 
several  lines  and  divide  the  net  proceeds.  In 
organization  and  general  methods  this  corpo- 
ration resembles  some  of  the  fast  freight  lines 
of  the  country,  the  railroad  companies  being 
the  nominal  corporators  and  the  business  done 
being  in  every  sense  railroad  business,  though 
for  convenience  carried  on  by  the  several  com- 
panies through  a  common  agency. 

There  is  no  recognized  distinction  between 
what  shall  be  considered  express  freight  and 
what  not.  except  that  which  concerns  the 
method  of  transportation.  Express  freight  is 
commonly  but  not  always  taken  in  cars  attached 
to  passenger  trains;  and,  however  taken,  it  is 
expedited  beyond  what  is  possible  with  freight 
in  general;  and  any  freight  taken  is  express 
for  which  the  owner  consents  to  pay  the 
charges.  These  charges  are  much  greater  than 
are  made  upon  ordinary  freight  of  like  or  simi- 
lar kind. 

Immediately  after  the  organization  of  the 
Commission  the  question  was  presented 
whether  the  express  companies  of  the  country 
were  under  obligation  to  file  their  tariffs  in  its 
office.  If  they  came  within  the  enumeration 
of  carriers  in  the  first  section  of  the  Act.  the 
obligation  was  upon  them ;  but  xfbt  if  that  enu- 
meration failed  to  include  them.  The  Com- 
mission deemed  it  prudent  to  rule,  until  satis- 
fied to  the  contrary,  that  they  were  included, 
inasmuch  as  that  ruling  could  harm  no  one 
and  was  in  the  direction  of  safety.  The  Can- 
adian, the  Northern  Pacific,  and  the  Dominion 
Express  Companies  acquiesced  in  this  ruling 
and  filed  tariffs;  but  the  companies  for  the 
roost  part  objected,  and  it  was  deemed  advis- 
able to  offer  them  an  opportunity  to  present 
their  views.  This  was  accordingly  done;  able 
counsel  appeared  to  argue  the  question,  and  it 
was  very  fully  and  carefully  considered. 

Many  arguments  were  urged  on  the  part  of 
the  companies  which  are  admitted  to  be  forci- 
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the  whole  length  of  a  road  to  a  terminus  on  a 
water  highway  would  not  exceed  those  for  the 
transportation  for  half  the  distance  only,  to  a 
way  station  not  similarly  favored  with  compe- 
tition. The  seeming  injustice  was  excused  on 
the  plea  of  necessity.  The  rates  to  the  termi- 
nus, it  was  said,  were  fixed  by  the  competition 
and  could  not  be  advanced  without  abandon- 
ing the  business  to  the  boats.  The  greater 
rates  to  the  local  points  were  no  more  than  was 
reasonable,  and  they  were  not  by  reason  of  the 
low  rates  to  the  competitive  point  made  great- 
er than  they  otherwise  would  have  been.  On 
the  contrary,  if  the  rates  on*the  railroad  were 
established  on  a  milage  basis  throughout,  with 
no  regard  to  special  competitive  forces  at  par- 
ticular points,  the  effect  in  diminishing  the 
volume  of  business  would  be  so  serious  that 
local  rates  at  non- competitive  points  would  nec- 
essarily be  advanced  beyond  what  they  are 
made  when  the  competitive  business  can  be 
taken  also,  even  though  the  competitive  busi- 
ness be  taken  at  rates  which  leave  little  margin 
above  the  actual  cost  of  movement.  Such  is 
the  common  argument  advanced  in  support  of 
the  short  haul  rates. 

But  the  lower  rates  on  the  longer  hauls  have 
not  been  due  altogether  to  water  competition ; 
railroad  competition  has  been  allowed  to  have 
a  similar  effect  in  reducing  them.  But  as  the 
railroad  tariffs  are  commonly  agreed  upon  be- 
tween the  parties  making  them,  the  necessity 
which  controlled  the  water  competition  was  not 
80  apparent  here,  and  to  some  extent  the  lower 
rates  have  been  conceded  to  important  towns 
in  order  to  equalize  advantages  as  between 
them  and  other  towns  which  were  their  rivals, 
and  to  which  low  rates  had  been  given  under 
a  pressure  of  necessity.  But  they  were  given 
also  in  many  cases  as  a  means  of  buildinc  up 
•a  long  haul  traffic  that  could  not  possibly  Dear 
the  local  rates,  and  which  consequently  would 
not  exist  at  all  if  rates  were  established  on  a 
milage  basis,  or  on  any  basis  which,  as  be- 
tween the  long  and  short  haul  traffic,  under- 
took to  preserve  anything  like  relative  equality. 

It  would  be  foreign  to  the  purposes  of  this 
report  to  discuss  at  this  time  the  question 
whether  in  this  system  of  rate  making  the  evils 
or  the  advantages  were  most  numerous  and  im- 
portant. Some  of  the  evils  are  obvious;  not 
the  least  of  which  is  the  impossibility  of  mak- 
ing it  apparent  to  those  who  have  not  consid- 
•ercd  the  subject  in  all  its  bearings,  that  the 
greater  charge  for  the  shorter  haul  can  in  any 
case  be  just.  The  first  impression  necessarily 
is  that  it  must  be  extortionate;  and  until  that 
Is  removed  it  stands  as  an  impeachment  of  the 
fairness  and  relative  equity  of  railroad  rates. 
But,  on  the  other  hand,  it  must  be  conceded 
that  this  method  of  making  rates  represents 
the  best  judgment  of  experts  who  have  spent 
man}'  years  in  solving  the  problems  of  railroad 
transportation;  and  its  sudden  termination 
without  allowing  opportunity  for  business  to 
adapt  itself  to  the  change  would,  to  some  ex- 
tent, check  the  prosperity  of  many  important 
places,  render  unprofitable  many  thriving  en- 
terprises, and  probably  put  an  end  to  some 
long,  haul  traffic  now  usefully  carried  on  be- 
tween distant  parts  of  the  country.  It  is  also 
quite  clear  that  the  more  powerful  corpora- 
tions of  the  country,  controlling  the  largest 


traffic  and  operating  on  the  chief  lines  of  trade 
throu^  the  most  thickly  settled  districts,  can 
co^cffm  to  the  statutory  rule  with  much  more 
eaMrknd  much  less  apparent  danger  of  loss  of 
income  than  can  the  weaker  lines,  whose  busi- 
ness is  comparatively  li^htand  perhaps  admits 
of  no  dividends,  and  the  pressure  of  whose 
fixed  charges  imposes  a  constant  struggle  to 
avoid  bankruptcy. 

If  Congress  intended  this  immediate  change 
of  system,  it  was  not  for  the  Commission  to 
inquire  whether  the  evils  of  making  it  at  once 
would  or  would  not  exceed  the  benefits.  The 
Law  must  stand  as  the  conclusive  evidence  of 
its  own  wisdom,  and  the  authorities  charged 
with  enforcing  it  were  not  to  question  but  to 
obey  it.  With  the  Commission,  therefore,  the 
first  question  was  one  of  interpretation;  and 
when  it  was  clearly  perceived  what  Congress  in- 
tended, the  line  oi  duty  was  plain.  The  intent 
should  be  given  effect,  not  only  because  it  was 
enacted,  but  because  in  the  enactment  it  was 
determined  by  the  proper  authority  that  the 
public  good  required  it. 

In  coming  to  a  consideration  of  the  fourth 
section  of  the  Act  it  was  immediately  perceived 
that  many  different  views  were  taken  of  it, 
some  of  which  were  settled  convictions  which 
were  the  result  of  thought  and  reflection,  while 
others  were  mere  off-hand  impressions  and  de- 
serving of  little  attention.  By  some  persons  it 
was  assumed  that  the  Commission  had  by  the 
Act  been  given  a  general  authority  to  suspend 
altogether  the  operation  of  the  fourth  section, 
and  upon  this  utterly  baseless  and  unreasonable 
assumption  the  Commission  was  plied  with  ar- 
guments in  support  of  a  general  suspensioD. 
Other  views  went  to  the  opposite  extreme,  and 
while  holding  that  the  general  rule  must  be  en- 
forced in  all  cases  until  the  Commission  had 
sanctioned  exceptions,  would  restrict  the 
power  to  make  exceptions  to  individual  ahip 
ments  made  under  circumstances  and  condi- 
tions which  were  special  and  peculiar.  Such 
a  restriction  would  obviously  render  the  aa- 
thority  to  make  exceptions  of  no  practical 
utility. 

But  amonff  those  who  had  given  the  subject 
thought  and  attention,  and  whose  views  for 
that  reason  were  deserving  of  consideration,  a 
most  important  difference  of  opinion  was 
found  to  exist  regarding  the  stage  at  whicai 
the  intervention  of  the  Commission  under  the 
fourth  section  was  to  be  invoked.  By  some 
persons  it  was  believed  that  a  rule  was  laid 
down  by  that  section  which  could  not  lawf  ullj 
be  departed  from  until  the  Commission  on  in- 
vestigation had  determined  that  the  circum- 
stances and  conditions  of  the  longer  and  of  the 
shorter  transportation  were  so  dissimilar  as  to 
justify  making  the  greater  charge  for  that 
which  was  the  shorter,  and  had  prescrll)ed  the 
extent  of  the  permissible  exception. 

By  others  the  fact  was  emphasized  that  the 
charging  or  receiving  **anv  greater  compensa- 
tion in  the  aggregate  for  the  transportation  of 
passengers  or  of  the  like  kind  of  property"  ''for 
a  shorter  than  for  a  longer  distance  over  the 
same  line  in  the  same  direction,  the  shorter 
being  included  in  the  longer  distance."  was 
only  declared  by  the  section  to  l>c  unlawful 
wl^en  both  were  '*under  substantially  similar 
circumstances  and  cohditions;"  and  they  con- 
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from  such  place  to  a  port  of  traosbipmeot  or 
shipped  from  a  foreiirn  country  to  any  place  in  the 
United  States,  and  carried  to  such  place  from  a  port 
of  entry  either  in  the  United  States  or  an  adjacent 
foreign  country;  Provided^  however.  That  the  provis- 
ions of  this  Act  shall  not  apply  to  the  transporta- 
tion of  passengers  or  property,  or  to  the  receivinflr* 
deliverinir.  storage,  or  handling  of  property  wholly 
within  one  State,  and  not  shipped  to  or  from  a  for- 
eign country  from  or  to  any  State  or  Territory  as 
aforesaid: 

It  is  further  provided  that — 

The  term  '*  railroad."  as  used  in  this  Act  shall  in- 
clude all  bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad,  and  also  all  the  road 
in  use  by  any  corporation  operating  a  railroad, 
whether  owned  or  operated  under  a  contract,  agree- 
ment or  lease:  and  the  term  '*  transportation"  shall 
include  all  instrumentalities  of  shipment  or  car- 
riage* 

The  railroad  milage  of  the  United  States, 
•computed  to  the  close  of  the  fiscal  year  1886. 
of  the  compauies  respectively,  was  133,606. 
The  number  of  corporations  represented  in 
this  milage  was  1,425.  but  by  the  consolidation 
•or  leasing  of  roads,  the  number  of  corpora- 
tions controlling  and  operating  roads  as  car- 
Tiers  was  reduced  to  700.  It  is  estimated  that 
4,380  miles  of  road  have  been  constructed 
since  the  foregoing  statistics  were  obtained, 
making  a  total  milage  at  this  time  of  187,986. 
It  is  impossible  to  say  with  entire  accuracy 
what  is  the  number  of  railroad  companies  sub- 
ject to  the  provisions  of  the  Act;  but  it  is  be- 
lieved that  not  less  than  1,200.  operated  by 
about  500  corporations  as  carriers,  engage 
either  regularly  or  at  times  in  interstate  com- 
merce, so  as  to  make  the  Act  applicable.  The 
Commission  has  as  yet  no  statistics  of  its  own 
collection  to  lay  before  the  public;  but  in  a 
manual  generally  accepted  as  reliable,  the  cost 
of  construction  and  equipment  of  the  133,606 
miles  of  road  is  estimated  at  $7,254,995,223, 
and  the  funded  debt  of  the  companies  at 
$3,882,966,330.  Interest  according  to  the  same 
authority  was  paid  by  these  companies  for  the 
hist  fiscal  year  to  the  amount  of  $187,356,540; 
and  the  aggregate  pavment  to  stockholders  in 
dividends  was  $80,094,138. 

Some  idea  of  the  magnitude  of  the  interest 
which  the  Act  undertakes  to  regulate  may  be 
obtained  from  these  figures,  but  thev  fall  far 
short  of  measuring,  or  even  of  indicating  its  im- 
portance The  regulation  of  no  other  business 
would  concern  so  many  or  such  diversified  in- 
terests, or  would  affect  in  so  many  ways  the 
resulu  of  enterprise,  the  prosperity  of  com- 
mercial and  manufacturing  ventures,  the  in- 
tellectual and  social  intercourse  of  the  people, 
or  the  general  comfort  and  convenience  of  the 
cit^'asen  in  his  eveiy  day  life.  The  railroads 
provide  for  the  people  facilities  and  conven- 
iencies  of  a  business  and  social  nature  which 
have  become  altogether  indispensable;  and  the 
Importance  of  so  regulating  these  that  the 
best  results  may  be  had,  not  by  the  general 
public  Llone,  but  by  the  owners  of  railroad 
property  also,  is  quite  beyond  computation. 

The  Act  to  regulate  commerce  was  passed 
under  the  authority  conferred  upon  Congress 
by  the  Federal  Constitution  "to  regulate  com- 
merce with  foreign  Nations,  among  the  sever- 
al States,  and  with  the  Indian  Tri^/'  and  in 
recognition  of  a  duty  which,  though  long  de- 
layed, had  at  length,  in  the  opinion  of  Con- 
gress, become  imperative.  The  reasons  for  the 
delay  are  well  understood.    When  the  grant 
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of  this  power  of  regulation  was  made  by  the 
Constitution  the  commerce  between  the  States 
which  might  be  controlled  under  it  was  quite 
insignificant  both  in  volume  and  value.  It 
was  for  the  most  part  carried  on  by  means  of 
coast  wise  vessels  and  by  water  craft  of  vari- 
ous kinds  which  were  sailed  or  otherwise  pro- 
pelled on  the  lakes,  rivers,  and  smaller  streams 
of  the  interior.  On  the  land  there  was  very 
little  that  could  be  said  to  rise  to  the  dignity 
of  interstate  commerce;  and  the  regulation  of 
that  little,  as  also  of  that  which  was  exclusive 
State  trefflc,  was  for  the  most  part  left  to  the 
rules  of  the  common  )aw.  The  exceptional 
regulations,  if  any  seemed  to  be  called  for, 
were  made  by  the  state  laws.  In  a  few  cases 
where  persons  had  associated  themselves  to- 
gether as  regular  carriers  of  persons  on  defi- 
nite routes,  exclusive  rights  were  granted  to 
them  by  the  States,  as  such  carriers,  the  mo- 
tive to  such  grants  being  a  belief  on  the  part  of 
the  state  authorities  that  without  the  exclu- 
sive privilege  the  regular  transportation  would 
not  be  adequately  and  reliably  provided  for. 

For  the  the  regulation  of  commerce  on  the 
ocean  and  other  navigable  waters  Congress 
very  promptly  passed  the  necessarv  laws;  but 
its  jurisdiction  within  the  limits  of  the  States 
w^  not  very  clearly  understood,  and  it  was 
not  until  the  great  case  of  Ogden  v.  Qibboru 
decided  in  1824,  that  it  was  authoritatively  and 
finally  determined  that  the  waters  of  a  State, 
when  they  constituted  a  highway  for  foreign 
and  interstate  commerce,  are, so  far  as  concerns 
such  commerce,  as  much  within  the  reach  of 
federal  legislation  as  are  the  high  seas,  and 
consequently  that  exclusive  rights  for  their  nav- 
igation cannot  be  granted  oy  States  whose 
limits  embrace  them. 

But  while  providing  from  time  to  time 
for  the  regulation  of  commerce  by  water,  Con- 
gress still  abstained  from  undertaking  the  reg- 
ulation of  commerce  by  land.  The  reasons 
for  this  continued  to  be  the  same  as  at  the 
first.  The  land  commerce  was  insignificant 
in  amount,  and  the  rules  of  the  common  law 
were  in  general  found  adequate  to  the  settle- 
ment of  the  questions  arizing  out  of  it.  The 
commerce  of  trappers  and  hunters,  of  traders 
with  the  Indians,  or  that  of  the  early  settlers 
in  the  wilderness,  needed  only  the  most  prim- 
itive modes  of  convevance;  the  emigrant  wagon 
in  one  direction  and  the  pack-horse  and  canoe 
in  the  other,  performed  in  respect  to  it  the 
functions  now  performed  by  the  railroad  train 
and  the  steamboat.  The  use  of  such  primi- 
tive instrumentalities  required  little  regulation 
by  either  state  or  national  law.  When  Con- 
gress provided  for  the  construction  of  the  Cum- 
berland road  as  a  great  national  highway,  it 
was  thought  quite  undesirable  to  regulate  its 
use  by  national  law  or  to  take  national  super- 
vision of  the  commerce  upon  it;  and.  with  the 
commerce  on  the  ordinary  highways,  it  was 
left  to  the  supervision  and  care  of  the  States 
respectivelv  through  or  into  which  the  road 
should  be  built. 

With  the  application  of  steam  as  a  motive 
power  for  propelling  vessels  the  conditions 
were  immediately,  to  a  considerable  extent, 
changed.  An  impetus  was  given  to  the  inter- 
nal commerce  of  the  country  which  promised 
immense  results,  and  which  made  immediate 
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mission  called  the  attention  of  the  several  car- 
riers which  had  obtained  orders  to  the  desira- 
bility of  revising  their  tariffs  and  bringing 
them  more  nearly  into  conformity  with  the 
general  rule  of  the  fourth  section.  The 
opinion  was  expressed  that  this  revision  was 
practicable  without  serious  injury  to  the  in- 
terests involved.  This  suggestion  was  acted 
upon  by  several  of  the  petitioning  carriers, 
and  by  a  still  greater  number  who  had  not  pe- 
titioned for  relief;  and  the  Commission  takes 
pleasure  now  in  being  able  to  report  that  in 
large  sections  of  the  country  obedience  to  the 
general  rule  of  the  fourth  section  is  without 
important  exception.  While  before  the  pas- 
sage of  the  Act  few  lines  operated  as  competi- 
tors for  long  haul  traffic  could  be  found  upon 
which  the  practice  of  the  lesser  charse  for  the 
longer  haul  did  not  exist,  on  a  very  large  pro* 
portion  of  them  all  it  has  now  come  to  an  end. 
This  has  in  some  instances  been  accomplished 
by  raising  the  rates  on  through  traffic,  but  in 
many  cases  where  this  was  done  the  practical 
experiment  resulted  finally  in  a  general  reduc- 
tion throughout  the  line.  In  other  instances 
the  lower  rates  on  long  haul  traffic  were  re- 
tained and  the  local  rates  reduced  to  the  limit 
thus  established  In  still  other  instances  a 
compromise  course  was  pursued,  the  previous 
low  rates  at  certain  so-called  competitive 
points  being  raised  somewhat,  and  the  local 
rates  at  intermediate  points  reduced  sufficient- 
ly to  be  brought  within  the  statutory  rule. 
This  last  course  was  pursued  upon  some  of 
the  leading  roads  in  the  Southern  States  as  to 
points  to  which  it  was  in  their  i)ower  to  con- 
trol the  rates  made. 

The  process  has  been  continually  going  on, 
and  is  still  in  progress.  Tariffs  are  from  time 
to  time  filed  with  the  Commission  showing  a 
reconstruction  of  the  rates  in  the  direction  of 
the  rule  laid  down  in  the  fourth  section.  The 
carriers  making  them  sometimes  protest  that 
the  rates  are  not  voluntarily  made,  but  onlv 
because  the  Law  so  requires,  and  that  they  wiU 
involve  large  loss  of  revenue.  The  apprehen- 
sion of  loss  in  cases  when  the  local  and  non- 
competitive rates  are  adjusted  to  the  through 
rates  is  in  some  cases  supported  by  strong 
probabilities. 

The  transcontinental  roads  have  not  con- 
formed to  the  general  rule  of  the  fourth  sec- 
tion. By  the  managers  of  those  roads  it  is 
contended  that  in  view  of  the  competition  which 
they  must  meet,  not  only  of  ocean  vessels  but  of 
the  Canadian  railways,  it  will  be  absolutely 
impossible  for  them  to  comply  with  the  strict 
rule  of  the  fourth  section  without  surrender- 
ing a  very  large  portion  of  their  through  busi- 
ness, and  that  such  surrender  will  be  equally 
ruinous  to  their  own  interest  and  to  many 
other  large  interests  on  the  Pacific  coast.  How 
far  this  contention  is  Just  the  Commission  has 
as  yet  neither  had  the  occasion  nor  found  the 
opportunity  for  judging;  but  cases  now 
pending  in  which  the  rates  to  interior  points 
are  complained  of  will  soon  receive  attention, 
and  the  general  question  will  probably  to  some 
extent  be  found  involved. 

Neither  is  it  the  case  that  the  roads  in  the 
States  south  of  the  Ohio  have  come  into  gen- 
eral conformity  with  the  rule  of  the  fourth 
section.    Some  of  them  have  greatly  modified 


their  tariffs  in  that  direction;   some  profess 
compliance,  while  some  insist  that  compliance 
is  not  possible  without  ruin .    Of  these  Uie  case 
of  the  Louisville  &  Nashville  Railroad  Com- 
pany may  be  taken  as  representative.    Ii? 
pending  proceedings  against  that  company  for 
a  violauon  of  the  fourth  section  it  is  frankly 
avowed  by  the  company  that  its  method  of 
making  rates  has  not  b^n  changed  since  the 
Act  was  passed,  and  at  the  same  time  it  is  in- 
sisted that  any  considerable  change  is  impoa- 
sible.    The  local  rates  cannot  be  rednced,  it 
is  said,  because  they  are  as  low  now  as  can  be 
afforded  unless  the  competitive  rates  are  raised, 
and  to  raise  the  competitive  rates  would  be  to 
abandon  the  business,  which  would  then  go  to 
other  carriers.    It  is  further  insisted  for  the 
company  that  while  it  gives,  as  it  is  compelled 
to  do,  very  low  rates  to  competing  points,  the 
intermediate  stations  participate  in  the  bene- 
fits, because  their  rates  never  exceed  the  ratea 
to  the  competitive  points  with  the  local  rates 
thence  to  the  intermediate  stations  added;  and 
therefore  everv  reduction  to  the  oompetitiTe 
point  causes  a  like  reduction  to  tlie  intermedi- 
ate point  also.    This,  as  has  been  said,  is  the 
contention  which  the  company  makes  in  pend- 
ing cases,  and  in  i&upport  of  which  much  evi- 
dence has  been  put  in.  i 

Some  of  the  cases  in  which  the  strict  rule  of 
the  fourth  section  is  not  applied  are  cases  in 
which  the  longer  hauls  are  made  by  drcuitooa 
routes,  and  the  charges  are  neoessarilv  made 
very  low  in  order  to  meet  the  oompetltioii  of 
more  direct  lines.    The  competition  by  these 
circuitous  routes  is  in  some  cases  h»rdlv  legiti- 
mate, and  while  it  continues  it  constitutes  a 
disturbing  element  in  the  general  railroad  busi- 
ness of  the  section     It  is  nevertheless  thought 
by  the  local  communities  to  be  important,  and 
there  are  probably  some  weak  lines  that  would 
find  it  difficult  to  maintain  a  useful  existence 
if  not  permitted  to  eneage  in  coinpetition  for 
a  business  that  would  naturally  fall  to  other 
lines.    It  happens  in  some  of  these  oases  that 
the  lower  charges  on  the  longer  hauls  are  only 
made  lower  because  the  points  to  which  th^ 
are  made  are  nearer  by  direct  routes  to  the 
common  market  than  the  points  to  which  the 
higher  charges  are  made;  and  in  such  cases  to 
compel  the  circuitous  route  to  conform  to  the 
rule  of  the  fourth  section  stricUy  would  be  to 
compel  an  abandonment  of  some  portion  of  its 
business.    If  the  direct  lines  to  the  common 
market  give  to  the  nearer  i)oint  the  lower  rate, 
the  circuitous  line  has  no  alternative  but  to  do 
the  same  or  to  give  up  any  attempt  at  oompe- 
tition. 

The  Commission  has  not  as  yet  had  oooasion 
to  decide  a  case  which  involved  the  oonstmo* 
tion  of  the  fourth  section  in  its  application 
to  traffic  by  these  circuitous  routes;  the 
only  case  in  which  the  question  was  made 
having  been  found,  when  the  facts  were  ex- 
amined, not  to  present  it  1  Interstate  Com- 
merce Commission  Reports,  p.  199  [ante,i&i\. 

In  some  cases  the  lower  rate  on  the  longer 
line  is  a  combination  of  rates  over  sevml 
lines;  and  it  has  been  contended  in  some  quar- 
ters that  the  fourth  section  only  applies  to 
cases  in  which  the  carrier  who  makoa  the  great- 
er charge  for  the  shorter  haul  controls  the  line 
of  longer  haul,  and  makes  the  charge  upor 
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abuse  of  corporate  powers  were  little  more 
than  nominal.  For  a  long  time  the  promoter 
of  a  railway  was  loolied  upon  as  a  public  ben- 
efactor, and  laws  were  passed  under  which 
municipal  bodies  were  allowed  to  give  public 
money  or  loan  public  credit  in  aid  of  his 
schemes,  on  an  assumption  that  almost  any 
road  would  prove  reasonably  remunerative, 
but  that  in  any  event  the  indirect  advantages 
which  the  public  would  reap  must  more  than 
compensate  for  the  expenditures. 

In  time  it  came  to  be  perceived  that  these 
sanguine  expectations  were  delusive.  A  very 
large  proportion  of  all  the  public  money  in- 
vested in  railroads  was  wholly  sunk  and  lost. 
Many  roads  were  undertaken  by  parlies  who 
were  without  capital,  and  who  relied  upon 
obtaining  it  by  a  sale  of  bonds  to  a  credulous 
public.  The  corporation  thus  without  capi- 
tal was  bankrupt  from  its  inception,  and  the 
corporators  were  very  likely  to  be  mere  ad- 
venturers who  would  employ  their  chartered 
powers  in  such  manner  as  would  most  con- 
duce to  their  personal  ends. 

It  is  striking  proof  of  the  recklessness  of 
corporate  management  that  108  roads,  repre- 
senting a  milage  of  11,066,  are  now  in  the 
hands  of  receivers,  managing  them  under  the 
direction  of  courts,  whose  attention  is  thus 
necessarily  withdrawn  from  the  ordinary  and 
more  appropriate  duties  of  judicial  bodies. 
So  serious  has  been  the  evil  of  bringing 
worthless  schemes  into  existence  and  making 
them  the  basis  for  an  appropriation  of  public 
moneys  or  for  the  issue  of  worthless  evidences 
of  debt,  that  a  number  of  the  States  have  so 
amended  their  constitutions  as  to  take  from 
the  Legislature  the  power  either  to  lend  the 
cr^it  of  the  State  in  aid  of  corporations  pro- 
posing to  construct  railroads,  or  to  authorize 
municipal  bodies  to  render  aid,  either  money 
or  credit.  State  legislation  has  at  the  same 
time  been  in  the  direction  of  making  compul- 
sory the  actual  payment  of  a  bona  fide  capital 
before  a  corporation  shall  be  at  liberty  to  test 
the  credulity  of  the  public  by  an  issue  of 
negotiable  securities. 

When  roads  were  built  for  which  the  busi- 
ness was  inadequate,  the  managers  were  like- 
Iv  to  seek  support  by  entering  upon  competi- 
tion for  business  which  more  legitimately  be- 
longed to  the  other  roads,  and  which  could 
only  be  obtained  by  offering  rates  so  low  that 
if  long  continued  they  must  prove  destructive. 
A  competitive  warfare  was  thus  opened  up  in 
which  each  party  endeavored  to  underbid  the 
other,  with  little  regard  to  prudential  consid- 
erations, and  f  reigu|s  were  in  a  great  many 
cases  carried  at  a  loss,  in  the  hope  that  in 
time  .the  power  of  the  rival  to  continue  the 
strife  would  be  crippled  and  the  field  practi- 
cally left  to  a  victor  who  could  then  make  its 
own  terms  with  customers.  When  the  com- 
petition was  less  extreme  than  this,  there  was 
still  a  great  deal  of  earnest  strife  for  business, 
some  of  which  was  open  and  with  equal  offer- 
ings of  rates  and  accommodations  to  all, 
but  very  much  of  which  was  carried  on 
secretly,  and  then  the  very  large  dealers  prac- 
tically made  their  own  terms,  being  not  only 
accommodated  with  side  tracks  and  other 
special  conveniences,  but  also  given  what 
were  sometimes  spoken  of  as  wholesale  rates, 
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or  perhaps  secret  rebates,  which  reduced  the 
cost  to  them  of  transportation  very  greatly 
beloW  what  smaller  dealers  in  the  same  line 
of  business  were  compelled  to  pay.  Such 
allowances  were  sufficient  of  themselves  in 
very  many  cases  to  render  successful  compe- 
tion,  as  against  those  who  had  them,  practi- 
caUy  impossible. 

The  system  of  making  special  arrangements 
with  shippers  was  in  many  parts  of  the  coun- 
try not  confined  to  large  manufacturers  and 
dealers,  but  was  extended  from  person  to  per- 
son under  the  pressure  of  alleged  business 
necessity,  or  because  of  personal  importunity 
or  favoritism,  and  even  in  some  cases  from  a 
desire  to  relieve  individuals  from  the  conse- 
quences of  previous  unfair  concessions  to 
rivals  in  business.  The  result  was  that  ship- . 
ments  of  importance  were  commonly  made 
under  special  bargains  entered  into  for  the 
occasion,  or  to  stand  until  revoked,  of  which 
the  shipper  and  the  representative  of  the  road 
were  the  only  parties  having  knowledee. 
These  arrangements  took  the  form  of  special 
rates,  rebates,  and  drawbacks,  underbilling, 
reduced  classification,  or  whatever  might  be 
best  adapted  to  keep  the  transaction  from  the 
public;  but  the  public  very  well  understood 
that  private  arrangements  were  to  be  had  if 
the  proper  motives  were  presented.  The 
memorandum  book  carried  in  the  pocket  of 
the  general  freight  agent  often  contained  the 
only  record  of  the  rates  made  to  the  different 
patrons  of  the  road;  and  it  was  in  his  power 
to  place  a  man  or  a  community  under  an  im- 
mense obligation  by  conceding  a  special  rate 
on  one  day,  and  to  nullify  the  effect  of  it  on 
the  next  by  doin^  even  better  by  a  competitor. 

The  system,  if  it  can  be  called  such,  in- 
volved a  great  measure  of  secrecy,  and  its 
necessary  conditions  were  such  as  to  prevent 
effective  efforts  to  break  it  down,  though  the 
willingDess  to  make  the  effort  was  not  want* 
ing  among  intelligent  shippers.  It  was  of 
the  last  importance  to  the  shipper  that  he  bo 
on  good  terms  with  those  who  made  the  rates 
he  must  pay;  to  contend  against  them  was 
sometimes  regarded  as  a  species  of  presump- 
tion which  was  best  dealt  with  by  increasing 
existing  burdens;  and  the  shipper  was  cau- 
tious aoout  incurring  the  risk.  Nevertheless 
it  was  a  common  observation,  even  among 
those  who  might  hope  for  special  favors,  that 
a  system  of  rates,  open  to  all  and  fair  as  be- 
tween localities,  would  be  far  preferable  to  a 
system  of  special  contracts  into  which  so 
large  a  personal  element  entered  or  was  com- 
monly supposed  to  enter.  Permanence  of 
rates  was  also  seen  to  be  of  very  high  im- 
portance to  every  man  engaging  in  business 
enterprises,  since  without  it  business  contracts 
were  lottery  ventures.  It  was  also  perceived 
that  the  absolute  sum  of  the  money  charges 
exacted  for  transportation,  if  not  clearly  be- 
yond the  bounds  of  reason,  was  of  inferior 
importance  in  comparison  with  the  obtaining 
of  rates  that  should  be  open,  equal,  relatively 
just  as  between  places,  and  as  steady  as  in 
the  nature  of  things  was  practicable. 

Special  favors  or  rebates  to  large  dealers 
were  not  always  given  because  of  any  profit 
which  was  anticipated  from  the  business  ob- 
tained  by  allowing  them;   there  were  other 
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than  one  common  carrier,  and  the  several  com- 
mon carriers  operating  such  lines  or  routes  es- 
tablish Joint  tariffs  of  rates,  or  fares,  or  charn^es 
for  such  continuous  lines  or  routes,  copies  of 
the  same  are  in  like  manner  required  to  be 
filed;  and  the  Commission  is  empowered  to  re- 
quire their  publication  in  so  far  as  it  shall  be 
found  practicable,  and  tp  determine  the  meas- 
ure of  publicity  to  be  given  to  such  rates,  fares, 
and  charges.  With  these  provisions  there  has 
been  general  but  not  in  all  cases  satisfactory, 
compliance  on  the  part  of  the  carriers;  and  the 
Commission,  acting  under  the  discretionary 
authority  conferred  upon  it  to  require  the  pub- 
lication of  Joint  tariffs,  has  msule  order  for 
their  publication  in  all  cases  where  the  Joint 
tariff  is  competitive  to  that  which  is  taken  by 
a  single  line  between  the  same  points;  the  pub- 
lication under  such  circumstances  being  im- 
portant to  the  interests  of  fair  and  open  com- 
petition. 

But  though  the  carriers  make  and  file  their 
tariffs  as  required  by  the  Act,  there  is  no  gen- 
eral uniformity  to  the  tariffs  or  to  the  classifi-. 
cations,  either  in  form  or  in  general  method  of 
preparation.  This  is  unfortunate  for  several 
reasons,  but  especially  because  the  public,  who 
have  to  deal  with  many  carriers,  are  likely  to 
be  confused  between  the  different  methods  of 
giving  information,  and  possibly  to  be  misled 
in  some  cases.  The  difficulty  of  making  use 
of  them  for  the  purposes  of  the  Commission 
is  also  greatly  enhanced  by  the  want  of  uni- 
formity, and  the  Commission  would  be  very 
glad  to  correct  it  if  that  were  possible.  The 
force  of  assistants  which  the  appropriation 
made  by  the  Act  enabled  the  Commission  to 
enga^  is  so  small  that  any  steps  in  this  direc- 
tion have  up  to  this  time  been  quite  out  of  the 
question.  Some  idea  of  the  labor  devolved 
upon  this  clerical  force  may  be  formed  when 
it  is  known  that  as  near  as  can  be  estimated 
one  hundred  and  ten  thousand  books,  papers, 
and  documents,  showing  rates,  fares,  and 
charges  for  transportation,  and  contracts, 
agreements,  or  arrangements  between  carriers 
in  relation  to  interstate  traffic,  have  been  filed 
in  the  office  of  the  Commission,  all  of  which 
required  appropriate  classification  and  system- 
atic arrangement  It  has  been  quite  impossi- 
ble to  do  more  with  these  than  to  acknowledge 
the  receipt,  classify,  and  index  them,  and  put 
them  in  order  for  reference.  The  organiza- 
tion of  a  general  system  upon  which  they 
might  most  usefully  be  made  has  not  been  at- 
tempted; nor  even  any  systematic  investiga- 
tion of  their  contents  for  the  purpose  of  ob- 
serving to  what  extent  the  provisions  of  the 
Act  to  Regulate  Commerce  is  complied  with  in 
their  preparation. 

This  latter  duty  seems  to  be  clearly  contem- 
plated by  the  Act.  The  Commission  has  felt 
it  to  be  its  duty  not  to  exceed  in  its  expendi- 
tures the  appropriation  made,  unless  compelled 
by  a  necessity  that  should  be  plainly  impera 
tive;  and  steps,  however  desirable,  that  re- 
quired, to  give  them  effect,  more  clerical  force 
than  the  appropriation  would  enable  it  to  se- 
cure have  therefore  been  postponed.  Should 
it  be  within  the  power  of  the  Commission  at 
any  time  hereafter  to  deal  with  the  subject  ef- 
fectively, it  will  endeavor  to  do  so. 

It  is  within  the  knowledge  of  the  Commis- 


sion that  some  carriers  have  been  advised  by 
their  counsel  that  the  prohibition  in  the  Act 
against  an  increase  of  rates  except  on  ten  days' 
notification  does  not  apply  to  Joint  rates.  The 
Commission  does  not  admit  thi^  advice  to  be 
sound;  but  in  case  the  Act  should  be  amended, 
it  is  believed  the  prohibition  should  in  dear 
terms  be  made  to  extend  to  Joint  rates. 

rv.  General  Supervision  of  the  Cab- 
RiERs  Subject  to  the  Act. 

It  is  provided  in  the  twelfth  section  of  the 
Act- 
That  the  Commiasion  hereby  created  shall  bare 
authority  to  inquire  into  the  maDafirement  of  ti>e 
business  of  all  common  carriers  subject  to  the  pro- 
visions  of  this  Aot^  and  shall  keep  itself  informed  as 
to  the  manner  and  method  in  which  the  same  is  con- 
ducted, and  shall  have  the  riffht  to  obtain  from  such 
common  carriers  full  and  complete  information  nec- 
essary to  enable  the  Ck)mmiB8ion  to  perform  the 
duties  and  carry  out  the  objects  for  which  it  was 
created;  and  for  the  purposes  of  this  Act  the  Oom- 
mission  shall  have  power  to  require  the  attendance 
and  testimony  of  witnesses,  and  the  production  of 
all  books,  papers,  tariffs,  contracts,  airreements.  and 
documents  relatin^r  to  any  matter  under  investigar 
tion.  and  to  that  end  invoke  the  aid  of  any  court  of 
the  United  States  in  requiring  the  attendance  and 
testimony  of  witnesses  and  the  production  of  books, 
papers,  and  documents  under  the  provisions  of  this 
section. 

This  is  a  veiy  important  provision,  and  the 
Commission  will  no  doubt  nave  freouent  oc- 
casion to  take  action  under  it.  It  will  not  hes- 
itate to  do  60  in  any  case  in  which  a  mischief 
of  public  importance  is  thought  to  exist,  and 
which  is  not  likely  to  be  brought  to  its  atten- 
tion on  complaint  of  a  private  prosecutor. 
There  is  every  reason  to  believe,  however,  that 
some  of  the  most  serious  evils  which  were  no- 
torious in  the  railwav  service  before  the  pas- 
sage of  the  Act,  and  were  in  *  the  legislative 
mind  as  reasons  for  its  enactment,  have  now 
almost  ceased  to  exist.  One  of  these  was  the 
giving  of  special  and  secret  rebates.  These 
were  exceedingly  common  before  tiie  Act,  and 
constituted  one  of  the  readiest  means  of  mak- 
ing unjust  discrimination.  No  provision  in  the 
Act  to  Regulate  Commerce  is  more  important 
than  that  which  forbids  them.  But  among  all 
the  complaints  made  to  the  Commission  not 
one  has  charged  a  specific  Act  in  violation  of 
this  provision;  and  where  a  disregard  of  it  has 
been  suggested  it  has  been  by  way  of  formal 
charge  and  as  an  expression  o'f  suspicion  only. 

In  the  litigated  cases  which  have  come  be- 
fore the  Commission  involving  an  examination 
into  railroad  practices  at  important  centers, 
there  has  been  entire  agreement  in  the  proofs 
that  special  rates  to  individuals  and  secret  re- 
bates were  no  longer  made;  a  single  exception* 
al  instance  only  has  come  out  m  the  proofs. 
Their  condemnation  by  the  law  and  the  pro- 
vision made  for  their  detection  and  punish- 
ment have  brought  about  this  result.  Further 
evidence  in  the  same  direction  is  furnished  by 
the  complaints  of  those  who  formerly  had  them 
that  the  Law  injuriously  affects  their  business; 
but  these  complaints,  which  are  aimed  at  the 
Justice  and  equity  of  the  Law,  the  public  may 
bear  with  equanimity,  satisfied  that  in  this  par* 
ticular  at  least  substantial  benefit  has  come 
from  its  enactment. 

Complaints  of  unlust  discrimination  and  the 
giving  of  undue  and  unreasonable  preferences 
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in  the  nature  of  blackmail,  and  was  yielded  to 
unwillingly  and  through  fear  of  damaging  con- 
sequences  from  a  refusal.    But  the  evils  were 

?>resent  as  much  when  it  was  extorted  as  when 
t  was  freely  given. 

These  were  some  of  the  evils  that  made  inter- 
ference by  national  legislation  imperative. 
But  there  were  others  that  were  of  no  small  im- 
portance. Rates  when  there  was  no  competi- 
tion were  sometimes  so  high  as  to  be  oppress- 
ive; and  when  competition  existed  bylines  upon 
which  the  public  confidently  relied  to  protect 
thom  ac^nst  such  a  wrong.a  consolidation  was 
effected  and  the  high  rates  perpetuated  by  that 
means.  In  some  cases  the  roads,  created  as 
conveniences  in  transportation,  were  so  man- 
aged in  respect  to  business  passing  or  destined 
to  pass  over  other  roads  that  they  constituted 
hinderances  instead  of  help,  to  the  great  an- 
noyance of  travel  and  to  the  serious  loss  of 
those  who  intrusted  their  propertv  to  them. 
Then  their  rates  were  changed  at  pleasure  and 
without  public  notification;  their  dealings  to  a 
large  extent  were  kept  from  the  public  eye,  the 
•obligation  of  publicity  not  being  recognized: 
and  the  public  were  therefore  without  the 
means  of  Judging  whether  their  charges  for 
railroad  service  were  reasonable  and  Just  or  the 
contrary. 

But  the  publications  actually  made  only  in- 
creased the  difilculties.  Railroad  rates,  difil- 
cult  enough  to  be  understood  by  the  uniniti- 
ated when  printed  plainly  in  one  general  tariff 
with  classification  annexed, l)ecame  mysterious 
enigmas  when  several  different  tariffs  were 
printed,  as  was  the  case  in  some  sections;  some 
relating  to  competitive  i)oints  and  others  to 
what  were  called  local  points,  and  each  refer- 
ring to  voluminous  and  perhaps  differcFit  clas- 
sifications, which  were  printed  but  not  posted, 
and  which  were  observed  or  disregarded  at 
will  in  the  rates  as  published.  Such  unsys- 
tematic and  misleading  publications  naturally 
led  to  many  overcharges  and  controversies,  and 
naturally  invited  and  favored  special  rates  and 
injurious  preferences. 

These  were  serious  evils;  and  they  not  only 
to  some  extent  blunted  the  sense  of  right  and 
wrong  among  the  people  and  tended  to  fix 
an  impression  upon  the  public  mind  that  un- 
fair advantages  in  the  competition  of  business 
were  perfectly  admissible  when  not  criminal, 
but  thev  built  up  or  strengthened  a  class  feel- 
ing and  imbittered  the  relations  between  those 
who  for  every  reason  of  interest  ought  to  be 
in  harmony.  It  was  high  time  that  adequate 
power  should  be  put  forth  to  bring  them  to  an 
end.  Railroads  are  a  public  agency.  The  au- 
thority to  construct  them  with  extraordinary 
privileges  in  management  and  operation  is  an 
expression  of  sovereign  pawer,  only  given  from 
a  consideration  of  great  public  benefits  which 
might  be  expected  to  result  therefrom.  From 
every  grant  of  such  a  privilege  resulted  a  duty 
of  protection  and  regulation,  that  the  grant 
might  not  be  abused  and  the  public  defrauded 
of  the  anticipated  benefits. 

The  abuses  of  corporate  authority  to  the  in- 
jury^ of  the  public  were  not  the  only  reasons 
operating  upon  the  public  mind  to  bring  about 
tlie  legislation  now  under  consideration;  some 
other  things  which  In  their  direct  effects  were 
wrongs  to  stockholders  only  had  their  influ- 
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ence  also,  and  this  by  no  means  a  light  one. 
The  manner  in  which  corporate  slo^s  were 
manipulated  for  the  benefit  of  managers  and  to 
the  destruction  of  the  interest  of  the  owners 
was  often  a  great  scandal,  resulting  sometimes 
in  the  bankruptcy  and  practical  destruction  of 
roads  which,  if  properly  managed,  would  have 
been  not  only  profitable  but  widely  useful. 
This  in  its  direct  results  might  be  a  wrong  to 
individuals  only,  but  in  its  direct  influence  it 
was  a  great  public  wrong  also. 

The  most  striking  and  obvious  fact  in  such  a 
case  commonly  is  that  persons  having  control 
of  railroads  have  in  a  very  short  time  by  means 
of  the  control  amassed  great  fortunes.  The 
natural  conclusion  which  one  draws  who  must 
judge  from  surface  appearances  is,  that  these 
fortunes  are  unfairly  acquired  at  the  expense 
of  the  public;  that  they  represent  excessive 
charges  on  railroad  business,  or  unfair  employ- 
ment of  inside  privileges,  and  furnish  In  them- 
selves conclusive  evidence  that  current  rates 
are  wrong  and  probablv  extortionate.  An 
impression  of  this  sort,  when  it  happens  to  be 
wide  of  the  fact  is  for  many  reasons  unfortu- 
nate. It  creates  or  strengthens  a  preiudice 
against  all  railroad  management — the  honest 
as  well  as  the  dishonest — which  affects  the 
public  view  of  all  railroad  questions;  it  ren- 
ders it  more  difi^cult  to  deal  with  such  ques- 
tions calmly  and  dispassionately;  it  makes  the 
public  restive  under  the  cliarges  they  are  sub- 
jected to.even  though  they  be  moderate  and  ne- 
cessary; it  tends  to  strengthen  a  feeling  among 
the  unthinking  that  capital  represents  extor- 
tion. However  careful,  considerate,  fair,  and 
just  the  management  of  anv  particular  road 
may  be,  and  however  closely  it  may  confine 
itself  to  its  legitimate  business,  it  is  impossi- 
ble that  it  should  wholly  escape  the  ill  effects 
of  this  prejudice,  which  are  visited  upon  all 
roads  b^ause  some  conspicuous  railroad  man- 
agers have  by  their  misconduct  given  in  the 
public  mind  a  character  to  all. 

Evils  of  the  class  last  mentioned  were  diffi- 
cult of  legislative  correction,  because  they 
sprang  from  the  over-confidence  of  stockhold- 
ers in  the  ofi^cers  chosen  to  manage  their  inter- 
ests, and  whose  acts  at  the  time  they  perhaps 
assented  to.  But  if  capable  of  correction  by 
any  legislative  authority,  it  was  in  general  that 
of  the  States,  not  that  of  the  Nation.  The 
States  in  the  main  conferred  the  corporate 
power,  and  it  was  for  the  States  by  their  legis- 
lation to  provide  for  the  protection  of  the  in- 
dividual interests  which  were  brought  into  ex- 
istence by  their  permission.  The  National 
Government  had  to  do  with  the  commerce 
which  these  artificial  entities  of  state  ci*eation 
might  be  concerned  in.  Nevertheless,  the 
manifest  misuse  of  corporate  powers  strength- 
ened the  demand  for  national  legislation,  and 
this  very  naturally,  because  the  private  gains 
resulting  from  corporate  abuse  were  supposed 
to  spring,  to  some  extent  at  least,  from  exces- 
sive burdens  imposed  upon  the  commerce 
which  the  Nation  ought  to  regulate  and  pro- 
tect. 

For  the  purpose  of  correcting  the  evils  abovo 
alluded  to,  so  far  as  it  was  constitutionally 
competent  for  national  legislation  to  do  so,  the 
Act  to  Regulate  Commerce  lays  down  certain 
rules  to  be  observed  by  the  carriers  to  which 


666 


Ihtbbstatb  Commerce  Bepobtb— The  Commibstov. 


U87. 


reparation  to  be  made  for  past  injury.  Most 
of  the  cases  were  such  as  to  present  no  case  for 
reparation — they  looked  only  to  the  establish- 
ment of  a  rule  for  the  future.  Some  com- 
plaints, however,  were  evidently  made  in  the 
expectation  that  the  (Commission  might  pro- 
ceed to  give  damages  upon  a  grievance  that 
would  support  an  action  on  the  common- law 
side  of  the  federal  court.  The  Commission, 
when  such  complaints  have  been  brought  to  a 
hearing,  has  not  discovered  in  the  statute  a 
purpose  to  confer  upon  it  the  general  power 
to  award  damages  in  the  cases  of  which  it  may 
take  cognizance.  The  failure  to  provide  in 
terms  for  a  judgment  and  execution  is  strong 
negative  testimony  against  such  a  purpose;  but 
w^at  is  perhaps  more  conclusive  is  that  the  Act 
must  be  so  construed  as  to  harmonize  with  the 
seventh  amendment  to  the  Federal  Constitu- 
tion, which  preserves  the  right  of  trial  by  jury 
in  common-law  suits. 

It  is  believed  to  be  unquestionable  that  par- 
ties can  not  be  deprived  of  this  right  through 
conferring  authority  to  award  reparation  upon 
a  tribunal  that  sits  without  a  jury  as  assistant; 
and  that  therefore  any  determination  that  rep- 
aration should  be  made,  in  a  case  in  which  a 
suit  at  law  might  have  been  maintained,  can 
not  be  made  atSolutely  binding  and  enf  orcible 
against  the  defendant  in  the  form  of  a  judg- 
ment; but  that  under  the  statute  it  will  put  the 
defendant  to  election,  either  to  satisfy  the  com- 
plainant, in  which  case  he  will  be  relieved 
from  further  liability  or  penalty,  or,  on  the 
other  hand,  to  take  the  risks  of  proceedings  in 
a  federal  court  to  recover  damages  or  penalty, 
or  both,  in  which  case  the  finding  of  the  Com- 
mission would  be  prima  faeie  evidence  of  the 
facts  recited  in  it. 

Abstracts  of  the  decisions  made  by  the  Com- 
mission in  the  cases  litigated  before  it,  and 
which  up  to  this  time  it  has  been  enabled  to 
decide,  are  siven  in  an  appendix  hereto, 
marked  B.  A  brief  statement  is  also  made  of 
the  proceedings  in  all  the  cases  begun  by  for- 
mal complaint,  whether  already  disposed  of  or 
still  penaing. 

In  every  case  in  which  the  Commission  made 
an  order  against  the  carrier  complained  of,  the 
carrier  has  filed  notice  of  its  compliance. 

In  the  course  of  the  hearings  before  the 
Commission  a  great  body  of  evidence  has  been 
taken,  which  will  remain  on  file  in  the  ofllce 
for  reference  or  for  any  future  use  for  which 
there  may  be  occasion. 

YI.  PROOBBDmas  Before  the  CoMinssioN. 

It  has  been  deemed  exceedingly  desirable 
that  proceedings  before  the  Commission  on 
complaints  against  carriers  should  be  made  as 
informal  as  should  be  consistent  with  order 
and  regularity,  and  that  dilatory  action  of 
every  nature  &ould  be  discouraged.  The  rules 
of  procedure,  therefore,  which  were  early 
adopted  and  put  in  force  made  no  other  re- 
quirement for  a  complaint  than  that  it  should 
be  in  the  form  of  a  verified  petition  and  set 
forth  the  facts  which  constitute  the  grievance 
complained  of.  When  such  a  statement  has 
app^ed,  however  informally  made,  the  peti- 
tion has  been  accepted  and  an  answer  called 
for.    Demurrers  or  motions  to  dismiss  have 


not  been  favored,  unless  the  case  was  snch  that 
the  whole  merits  would  thereby  be  presented; 
but  the  defendant  has  been  expected  to  dis- 
close its  defense  by  answer,  so  that  one  bear- 
ing may  be  sufilcient  for  the  final  dispodtion 
of  the  case. 

By  this  method  of  procedure  techDicalities 
are  discarded,  the  complaints  and  the  answers 
to  them  are  treated  as  presenting  business  con- 
troversies which  the  parties,  if  Uiey  elect  so  to 
do,  can  manage  for  themselves.    This  they 
may  do  without  beinff  placed  at  disadvantage 
by  the  want  of  legal  learning,  unless  the  case 
is  such  as  to  depend  rather  upon  Uie  law  than 
upon  disputed  questions  of  fact,  which  many 
of  them  do  not     When  parties  have  managed 
their  own  cases  the  taking  of  testimony  nas 
been  somewhat  informal  also;  and  the  Com- 
mission has  given  its  aid  in  the  examination  of 
the  witnesses  produced,  in  order  that  the  whole 
truth  bearing  on  the  matter  in  controversy 
might  as  far  as  possible  be  brought  out  and 
made  plain.    It  is  a  pleasure  to  note  that  in 
this  informal  mode  of  procedure  the  parties 
have  in  general  most  heartil v  co-operated,  and 
that  they  have  been  very  liberal  in  agreeing 
upon  the  facts  when  it  was  practicable  to  do 
so,  thereby  materially  shortening  the  hearings 
and  making  them  assume  more  the  form  of 
amicable  contentions. 

A  copy  of  the  rules  of  procedure  adopted  by 
the  commission  under  the  seventeenth  section 

of  the  Act  is  hereto  appended,  marked  D.* 

« 

YII.  EXPEKBE  09  HbARXKGS. 

The  Act  provides  for  compulsory  process  to 
bring  witnesses  before  the  Commission,  and 
that  when  summoned  they  shall  be  paid  for 
their  attendance.  It  requires  the  principal 
ofilce  of  the  Commission  to  be  at  the  national 
capital,  and  apparentlv  contemplates  that  its 
sittings  shall  in  |^neral  be  there  held.  It  pro- 
vides, however,  m  the  nineteenth  section  thatr- 

Whenever  the  convenience  of  the  public  or  of  tlie 
parties  may  be  promoted  or  delay  or  expense  v^. 
vented  thereby,  the  Oommisslon  may  hold  spedai 
sessions  In  any  part  of  the  United  States.  It  may* 
by  one  or  more  of  the  Commissioners,  proeecute 
any  inquiry  necessanr  to  its  duties  In  any  part  ot 
the  United  States,  into  any  matter  or  questton  of 
fact  pertaining  to  the  business  of  any  common  oar 
rier  subject  to  the  provisions  of  this  Act. 

The  Commission  understands  that  witneves 
produced  by  parties  to  controversies  are  to  be 
paid  by  the  parties  producing  them.  This,  in 
some  cases,  where  they  must  come  long  dis- 
tances, is  a  great  burden,  especially  In  view  of 
the  fact  that  the  Commission  is  not  given  au- 
thority to  tax  costs  or  even  to  impose  the  costs 
of  the  hearing  upon  the  defeated  party;  and 
the  Commission  has  endeavored  to  obviate  it, 
first  by  inducing  the  parties,  as  far  as  possible, 
to  stipulate  the  facts,  and  next  by  providing 
for  the  taking  of  the  testimony  by  deposition, 
after  the  manner  in  which  it  is  taken  in  tlie 
federal  courts.  Where,  however,  a  gn^ 
number  of  witnesses  are  to  be  examined,  it  has 
been  deemed  advisable  to  hold  the  sessions 
near  where  the  transactions  which  are  to  be 
inquired  into  have  taken  place,  not  only  be- 
cause this  course  is  least  expensive  to  the  par 
ties,  but  because  in  that  way  the  facta  are  more 
likely  to  be  completely  brought  out> 

*See  1  Interstate  Commerce  Beporta,  Appendix  L 
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4^80  may  be  engaged  in  the  like  commeroe, 
and  as  such  be  rivals  of  the  carriers  which  it 
undertakes  to  control.  For  the  omission  to  in- 
-clude  them  many  reasons  may  be  suggested, 
but  perhaps  the  most  influential  were  that  the 
-evils  of  corporate  management  had  not  been  so 
•obvious  in  the  case  of  carriers  by  water  as  in 
that  of  carriers  by  land;  and  moreover  the  rates 
-of  transportation  by  water  were  so  extremely 
low  that  they  were  seldom  complained  of  as  a 
grievance,  even  when  they  were  unequal  and 
unjustly  discriminating.  In  their  competition 
with  the  carriers  by  land  the  carriers  by  water 
were  sometimes  at  a  disadvantage  and  com- 
pelled to  accept  lower  rates,  and  this  also  had 
some  influence  in  propitiating  public  favor,  in- 
asmuch as  they  appeared  to  operate  as  obsta- 
^^les  to  monopoly  and  as  checks  upon  extortion. 

But  some  of  the  railroad  practices  which  the 
Act  undertakes  to  bring  to  an  end  have  been 
•common  among  carriers  by  water  also,  and  if 
WTone  in  themselves  might  Justly  be  forbidden 
in  their  case  as  well.  The  carriers  by  water 
'discriminate  between  their  customers  on 
grounds  not  sanctioned  by  equity  when  inter- 
est seems  to  require  it;  they  make  ipates  at 
pleasure,  they  put  up  and  put  down  rates  sud- 
denly without  public  notification;  they  make 
secret  rebates  to  secure  the  business  of  large 
•dealers,  they  charge  less  in  some  cases  for  a 
longer  than  for  a  shorter  transportation  over 
the  same  line  in  the  same  direction,  the  shorter 
being  included  in  the  longer  distance. 

It  is  not  intended,  however,  by  this  enumera- 
tion to  intimate  an  opinion  that  these  things 
are  common.  The  fact  that  there  has  been  no 
^neral  public  complaint  of  them  may  be  re- 

Sarded  as  strong  and  perhaps  conclusive  evi- 
ence  to  the  contrary.  But,  as  the  statutory 
hiw  now  is,  they  may  be  practiced  at  pleasure; 
and  the  fact  that  they  may  be  is  very  likely  to 
lead  rivals  in  business  to  suspect  that  they  are 
so  practiced  much  oftener  than  is  actually  the 
^lase.  The  existence  of  such  a  suspicion,  with 
plausible  ground  for  it,  naturally  tempts  to  re- 
taliatory measures  of  a  similar  nature  where 
escape  from  detection  is  thought  likely,  and 
the  enforcement  of  the  Law  as  against  those 
who  are  subject  to  it  is  made  more  trouble- 
some and  less  certain  by  the  fact  that  one  class 
of  competitors  for  business  is  restrained  while 
the  other  is  left  at  full  liberty. 

It  may  be  worthy  the  careful  attention  of 
Congress  whether  the  same  rules  of  fairness 
and  equality  ought  not  to  be  applied  to  all 
carriers  whose  operations  subject  them  to  the 
federal  power;  whether  those  by  water  as  well 
as  those  by  land  ought  not  in  particular  to  be 
required  to  publish  their  rates,  to  maintain 
them  steadily,  and  to  apply  them  impartially, 
and  ought  not  to  be  forbidden  to  give  secret 
rebates.  Such  rules,  prescribed  and  enforced, 
would  take  away  much  of  the  present  tempta- 
tion on  the  part  of  carriers  by  land  to  violate 
or  evade  the  Law,  and  would,  besides,  be  in- 
trinsically just  and  right. 

The  question  whether  another  class  of  car- 
riers is  within  the  contemplation  of  the  Act  is 
not  so  clear.  We  refer  now  to  those  who  are 
engaged  in  the  express  business  of  the  country. 
This  Dusiness  has  an  origin  more  recent  than 
that  of  railroad  transportation;  it  began  in  a 
^ery  small  way,  but  it  has  grown  to  immense 

limsB  S. 


proportions,  and  now  constitutes  a  large  and 
increasing  share  of  the  business  done  by  rail. 
Of  the  carriers  engaged  in  this  business  there 
are  several  classes. 

Some  are  partnerships  of  individual  mem- 
bers^  or  joint  associations  constituting  a  species 
of  statutory  partnership,  but  resembling  corpo« 
rations  in  having  the  interests  of  the  members 
represented  by  shares  in  a  capital  stock,  and 
also  in  provisions  made  for  perpetuity. 

Some  are  corporations  organized  under  state 
charters  or  general  incorporation  Acts. 

These  have  their  several  names  as  express 
companies,  and  as  such  they  make  bargains 
with  the  railroad  companies  for  the  transpor- 
tation of  their  freight  and  their  agents  at  a  com- 
rnsation  agreed  upon.  This  compensation 
likely  to  be  a  definite  share  in  the  gross  re- 
ceipts from  the  freight  traffic,  and  each  of  the 
several  express  companies  has  a  territory  of  its 
own,  so  that  each  road  carries  the  freight  and 
the  agents  of  one  only. 

Some  of  the  railroad  companies,  however, 
have  undertaken  to  do  the  express  business  on 
their  own  lines  through  their  own  agencies. 
The  Baltimore  &  Ohio  Railroad  Company 
did  this  for  a  time,  and  then  sold  the  business 
to  one  of  the  existing  express  companies. 
Some  of  the  western  railroads  combined  for 
the  purpose,  and  for  convenience  create  a  nom- 
inal corporation  to  do  the  business  over  their 
several  lines  and  divide  the  net  proceeds.  In 
organization  and  general  methoas  this  corpo- 
ration resembles  some  of  the  fast  freight  lines 
of  the  country,  the  railroad  companies  being 
the  nominal  corporators  and  the  business  done 
being  in  every  sense  railroad  business,  though 
for  convenience  carried  on  by  the  several  com- 
panies through  a  common  agency. 

There  is  no  recognized  distinction  between 
what  shall  be  considered  express  freight  and 
what  not.  except  that  which  concerns  the 
method  of  transportation.  Express  freight  is 
commonly  but  not  always  taken  in  cars  attached 
to  passenger  trains;  and,  however  taken,  it  is 
expedited  beyond  what  is  possible  with  freight 
in  general;  and  any  freight  taken  is  express 
for  which  the  owner  consents  to  pay  the 
charges.  These  charges  are  much  creater  than 
are  made  upon  ordinary  freight  of  like  or  simi- 
lar kind. 

Immediately  after  the  organization  of  the 
Commission  the  question  was  presented 
whether  the  express  companies  of  the  country 
were  under  obligation  to  file  their  tariffs  in  its 
office.  If  they  came  within  the  enumeration 
of  carriers  in  the  first  section  of  the  Act.  the 
obligation  was  upon  them ;  but  xfbt  if  that  enu- 
meration failed  to  include  them.  The  Com- 
mission deemed  it  prudent  to  rule,  until  satis- 
fied to  the  contrary,  that  they  were  included, 
inasmuch  as  that  ruling  could  harm  no  one 
and  was  in  the  direction  of  safety.  The  Can- 
adian, the  Northern  Pacific,  and  the  Dominion 
Express  Companies  acquiesced  in  this  ruling 
ana  filed  tariffs;  but  tne  companies  for  the 
roost  part  objected,  and  it  was  deemed  advis- 
able to  offer  them  an  opportunity  to  present 
their  views.  This  was  accordingly  done;  able 
counsel  appeared  to  argue  the  question,  and  it 
was  very  fully  and  carefully  considered. 

Many  arguments  were  urged  on  the  part  of 
the  companies  which  are  admitted  to  be  forci- 
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bulk  or  weight  was  large  as  compared  with 
their  value.  ^ 

On  the  system  of  apportioning  the*charges 
strictly  to  the  cost,  some  kinds  of  commerce 
which  have  been  very  useful  to  the  country, 
and  have  tended  greatly  to  bring  its  different 
sections  into  more  intimate  business  and  social 
relations,  could  never  have  g[rown  to  any 
considerable  magnitude,  and  in  some  cases 
could  not  have  existed  at  all,  for  the  simple 
reason  that  the  value  at  the  place  of  delivery 
would  not  equal  the  purchase  price  with  the 
transportation  added.  The  traffic  would  thus 
be  precluded,  because  the  charge  for  carriage 
would  be  greater  than  it  could  bear.  On  the 
other  hand,  the  rates  for  the  carriage  of  arti- 
cles which  within  small  bulk  or  weight  con- 
centrate great  value  would  on  that  system  of 
making  them  be  absurdly  low;  low  when 
compared  to  the  value  of  the  articles,  and 
perhaps  not  less  so  when  the  comparison  was 
with  the  value  of  the  service  in  transporting 
them. 

It  was,  therefore,  seen  not  to  be  unjust  to 
apportion  the  whole  cost  of  service  among  all 
the  articles  transported,  upon  a  basis  that 
should  consider  the  relative  value  of  the  serv- 
ice more  than  the  relative  cost  of  carriage. 
8uch  method  of  apportionment  would  be  best 
for  the  country,  because  it  would  enlarge 
commerce  and  extend  communication;  it 
would  be  best  for  the  railroads,  because  it 
would  build  up  a  large  business,  and  it  would 
not  be  unjust  to  property  owners,  who  would 
thus  be  made  to  pay  in  some  proportion  to 
benefit  received.  Such  a  system  of  rate- 
making  would  in  principle  approximate  taxa- 
tion: the  value  of  the  article  carried  being  the 
most  important  element  in  determining  what 
shall  be  paid  upon  it. 

Accoraingly,  and  for  convenience  and  cer- 
tainty in  imposing  charges,  freight  is  classi- 
fied; that  which  comes  in  one  class  being 
charged  a  higher  proportional  rate  than  that 
which  is  placed  in  another.  But  other  con- 
siderations besides  value  must  also  come  in 
when  classification  is  to  be  made.  Some  arti- 
cles are  perishable,  some  are  easily  broken, 
some  involve  other  special  risks  in  carriage, 
some  are  bulky,  some  specially  difficult  to 
handle,  and  so  on.  All  these  are  considera- 
tions which  may  justly  affect  rates,  and  there- 
fore may  be  taken  into  account  in  classifica- 
tion. But  still  others  have  been  found  potent 
Every  section  of  the  country  has  its  peculiar 
products  which  it  desires  to  market  as  wide- 
\j  as  possible,  and  is  not  unwilline  that  classi- 
fication should  be  made  use  of  oy  the  rail- 
roads whidi  serve  it  as  a  means  of  favoring 
and  thus  extending  the  trade  in  local  produc- 
tions; favoring  them  by  giving  them  low 
classification  and  thus  low  rates,  and  dis- 
criminating against  those  of  other  sections 
through  a  classification  which  rated  them 
more  highly. 

It  has  been  in  the  power  of  every  railroad  to 
have  a  classification  of  its  own;  but  the  neces- 
sities of  an  interchange  of  business  have 
brought  about  agreements,  and  the  railroad 
associations  have  been  given  the  authority  to 
make  classifications  for  all  their  members. 
Their  labors  in  this  direction  have  been  ex- 
tremely important  and  useful;  they  have  been 


steadily  reducing  the  number  of  different  dass- 
ifications  in  the  country,  and  steadily  approach- 
ing a  condition  of  things  in  which  there  will 
be  one  only.  But  in  these  associations,  whea 
in  session  for  the  making  of  rates,  each  rul- 
road  official  has,  to  some  extent,  had  the  dis- 
trict which  was  served  by  his  road  behind 
him;  he  has  felt  the  pressure  of  the  interests 
there,  and  .contended  for  them  as  against  the 
the  interests  in  classification  represented  by 
others,  not  only  because  it  was  desirable  that 
the  road  should  favor  the  policy  its  patrons 
favored,  but  also  because  the  same  i)olicy  was 
likely  to  be  beneficial  to  both. 

The  result  necessarily  is  that  a  classifica- 
tion made  by  a  railroad  association  represents 
a  series  of  compromises,  to  which  not  only 
the  railroad  are  parties,  but  in  a  certain  sense 
business  interests  and  sections  of  country  also; 
these  in  many  cases  being  admitted  by  their 
representatives  to  the  consultations  upon  a 
subject  so  vitally  concerning  their  interests, 
and  allowed  to  present  their  views.  This  con- 
tention of  interests  still  continues  to  go  on  in  the 
meetings  and  conferences,  but  wiui  a  steady 
tendency  in  the  direction  of  one  uniform  class- 
ification, and  there  is  reason  to  hope  that  with- 
out much  further  delay  all  classificaUons  will  be 
brought  into  harmony.  If  any  other  tribunal 
were  to  be  given  the  authority  to  mfUse  classifi- 
cation, it  must,  if  it  would  exercise  its  power 
wisely,  proceed  in  much  the  same  way;  it  must 
act  deliberately,  give  all  interests  an  opportu- 
nity to  be  heard,  take  into  account  all  the  con- 
siderations which  ought  to  bear  upon  it;  cost 
of  service,  interest  oi  sections,  equity  as  be- 
tween industries  and  between  classes  of  per* 
sons,  and  so  on  indefinitely. 

Whether,  therefore,  the  steady  tendency  in 
the  direction  of  one  uniform  classification 
would  be  hastened  by  conferring  the  power  to 
make  one  on  a  national  commission  is  not  en- 
tirelv  certain.  The  work  if  taken  up  anew 
would  be  one  requiring  much  time  for  its 
proper  performance;  it  would  involve  a  care- 
ful consideration  of  the  interests  peculiar  to 
different  sections  of  the  country,  and  a  close 
study  of  the  conditions  of  railroad  service  as 
they  bear  upon  such  interests.  But  these  con- 
ditions change  from  month  to  month;  the 
classification  cannot  be  permanently  the  same, 
but  must  be  subject  to  modification  on  the 
same  grounds  on  which  it  was  originally  made;^ 
the  appeals  for  modification  would  be  as  nu- 
merous as  they  would  be  perplexing,  because 
of  the  diversity  of  reasons  on  which  they 
would  be  grounded.  Under  the  Law  as  it  now 
is  the  Commission  has  appellate  powers  to  cor- 
rect any  unjust  classification,  and  it  will  keep 
in  view  the  desirability  of  general  uniformity 
and  do  what  it  properly  can  to  bring  about 
that  result. 

The  classification  of  passeneers  has  to  some 
extent  been  a  subject  of  complaint  to  the  Com- 
mission. Some  carriers  as  a  rule  have  but  one 
rate  of  passenger  transportation,  and  but  one 
class  of  passengers,  except  as  Uiey  may  be  car- 
riers of  emigrants  in  considerable  booies,  and 
they  then  have  emigrant  rates  which  are  lower 
than  those  given  to  other  persons,  and  the  em- 
igrants are  either  given  less  desirable  cars  at- 
tached to  the  regular  trains,  or  are  sent  on 
trains  by  themselves.     Other  carriers  makfr 
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bility  to  injury  and  with  less  shrinkage  than 
is  done  in  the  ordinary  stock  car,  it  k  not  im- 
probable that  they,  like  the  compan^i  which 
furnish  special  accommodations  for  pysen- 
gers,  may  in  time  build  up  a  lar^e  busi^ss  in 
respect  to  which  they  will  not  oe  controlled 
by  any  existing  legislation. 

It  is  well  known  also  that  the  transporta- 
tion of  mineral  oil  is  already  to  a  very  large 
extent  in  tank  cars  owned  by  parties  who  are 
not  carriers  subject  to  regulation  under  the 
Act  to  Regulate  Commerce.  A  willingness  to 
disregard  the  rules  of  equality  and  justice  as 
between  shippers,  when  it  can  be  made  for  the 
interest  of  the  carriers  to  do  so  is  as  likely  to 
make  its  appearance  in  the  action  of  the  man- 
agers of  any  one  of  these  outside  organiza- 
tions as  in  that  of  the  managers  of  the  rail- 
roads, for  the  temptations  will  be  the  same, 
and  the  same  class  of  persons  will  be  bidding 
for  special  privileges  and  advantages  which 
before  the  Act  was  passed  prospered  so  un- 
fairly upon  railroad  favors.  The  Act  has  not 
changed  the  nature  of  the  grasping  disposition 
of  individuals;  it  has  only  interposed  certain 
restraints  which  it  is  reasonable  to  assume  will 
be  evaded  if  the  opportunity  shall  be  pre- 
sented. 

These  facts  are  noted  for  the  purpose  of 
placing  the  whole  subject  distinctly  before  the 
National  Legislature.  If  it  is  the  will  of  Con- 
gress that  ail  transportation  of  persons  and 
property  by  rail  should  come  under  the  same 
rules  of  general  right  and  equity,  some  fur- 
ther designation  of  the  agencies  in  transporta- 
tion which  shall  be  controlled  by  such  rules 
would  seem  to  be  indispensable. 

n.  The  Lono  and  Shobt   Haul   Clause 

OP  THE  Act. 

Another  question  presenting  itself  immedi- 
ately on  the  organization  of  the  Commission 
was  that  respecting  the  proper  construction  of 
the  fourth  section  of  the  Act,  which,  after  pro- 
viding 

That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  oi  this  Act  to  charge  or 
receive  any  nrreater  oompeDsatlon  in  the  aggregate 
for  the  traosportatioQ  of  passeDffers  or  of  like  kiod 
of  property,  under  substantialiv  similar  circum- 
stances and  conditions,  for  a  sborter  than  for  a 
longrer  distance  over  the  same  line,  in  the  same  di- 
rection, the  shorter  being  Included  within  the 
longer  distance. 

proceeds  to  say — 

That,  upon  application  to  the  Commission  ap- 
pointed under  the  provisions  of  this  Act,  such  com- 
mon carrier  may,  in  special  cases,  after  investiga- 
tion by  the  Commission,  be  authorized  to  charge 
less  for  longer  than  for  shorter  distances  for  the 
transportation  of  passengers  or  property;  and  the 
Commission  may  from  time  to  time  prescrit>e  the 
extent  to  which  such  designated  common  carrier 
may  t>e  relieved  from  the  operation  of  this  section 
of  this  Act. 

The  provision  against  charging  more  for  the 
shorter  than  for  the  longer  haul  under  the 
like  circumstances  and  conditions  over  the 
same  line  and  in  the  same  direction,  the  short- 
er being  included  within  the  longer  distance, 
is  one  of  obvious  justice  and  propriety.  In- 
deed, unless  one  is  familiar  with  the  condi- 
tions of  railroad  traffic  in  sections  of  the  coun- 
try where  the  enactment  of  this  provision  is 
found  to  have  its  principal  importance,  he 
might  not  readily  understand  how  it  coum  be 
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claimed  that  circumstances  and  conditiona 
could  be  such  as  to  justify  the  making  of  any 
exceptions  to  the  general  rule. 

It  is  a  part  of  the  history  of  the  Act  that  ono 
House  of  Congress  was  disposed  to  make  the 
rule  of  the  fourth  section  imperative  and  abso- 
lute, and  it  is  likely  that  in  some  sections  of 
the  country  many  railroad  managers  would 
very  willingly  have  conformed  to  it,  because 
for  the  most  part  they  could  have  done  so 
without  loss,  and  with  very  little  disturbance 
to  general  business.  But  in  some  other  parta 
of  the  country  the  immediate  enforcement  of 
an  ironclad  ru]^  would  have  worked  changes 
so  radical  that  many  localities  in  their  general 
interests,  many  great  industries,  as  well  aa 
many  railroads,  would  have  found  it  impossi* 
ble  to  conform  without  suffering  very  serioua 
injury.  In  some  cases  probably  the  injury 
would  have  been  overbalanced  by  a  greater 
good;  in  others  it  would  have  been  irreme- 
diable. To  enforce  it  strictly  would  have  been, 
in  some  of  its  consequences  in  particular  cases, 
almost  like  establishing,  as  to  vested  interests,, 
a  new  rule  of  property. 

A  studv  of  the  conditions  under  which  rail- 
road traffic  in  certain  sections  of  the  countrr 
has  sprung  up  is  necessary  to  an  understand- 
ing of  the  difficulties  which  surround  the  sub> 
ject.  The  territory  bounded  by  the  Ohio  and 
the  Potomac  on  the  north  and  by  the  Missis- 
sippi on  the  west  presented  to  the  Commission 
an  opportunity,  and  also  an  occasion,  for  such 
a  study.  The  railroad  business  of  that  section 
has  grown  to  be  what  it  is  in  sharp  competition 
with  water  carriers,  who  not  only  have  had 
the  ocean  at  their  service,  but  by  means  of 
navigable  streams  were  able  to  penetrate  the 
interior  in  all  directions.  The  carriers  by  wa- 
ter were  first  in  the  field,  and  were  having  a 
very  thriving  business  while  railroads  were 
Coming  into  existence;  but  when  the  roads 
were  built  the  competition  between  them  and 
the  water-craft  soon  became  sharp  and  close, 
and  at  the  chief  competing  points  the  question  * 
speedily  came  to  be,  not  what  the  service  in 
transportation  was  worth,  or  even  what  it 
would  cost  to  the  party  performing  it,  but  at 
what  charge  for  its  service  the  one  carrier  or 
the  other  might  obtain  the  business.  In  this 
competition  the  boat  owners  had  great  advan- 
tages: the  capital  invested  in  their  business 
was  much  smaller;  they  were  not  restricted 
closely  to  one  line,  but  could  change  from  one 
to  another  as  the  exigencies  of  business  might 
require;  the  cost  of  operation  was  less.  But 
the  railroads  had  an  advantage  in  greater  speed, 
which  at  some  times,  and  in  respect  to  some 
freight,  was  controlling. 

In  this  competition  of  boat  and  railroad  the 
rates  of  transportation  which  were  directlv 
controlled  by  it  soon  reached  a  point  to  which 
the  railroads  could  not  possibly  have  reduced 
all  their  tariffs  and  still  maintain  a  profitable 
existence.  They  did  not  attempt  such  a  re- 
duction, but  on  the  contrary,  while  reducing 
their  rates  at  the  points  of  water  competion  to 
any  figures  that  should  be  necessary  to  enable 
them  to  obtain  the  freights,  they  kept  them  up 
at  all  other  points  to  such  figures  as  they 
deemed  the  service  to  be  worth,  or  as  they 
could  obtain.  It  often  happened,  therefore, 
that  the  rates  for  transporting  property  over 
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iu  devising  these  means  the  diief  difficulty 
was  encoantered.  Agreements  upon  rates 
were  yoluntary  arrangements  which  could  be 
"departed  from  at  pleasure,  and  if  they  had 
behind  them  no  sanction,  they  were  not  likely 
to  stand  in  the  way  of  a  war  of  rates  when 
the  provocation  to  one  seemed  sufficient. 
Accordingly,  the  scheme  of  pooling  freights 
or  the  earnings  from  traffic  was  devised  and 
put  in  force  through  the  agency  of  these  associ- 
ations, as  a  means  whereby  steadiness  in  rates 
might  be  maintained.  The  scheme  was  one 
which  was  made  use  of  in  other  countries  and 
had  been  found  of  service  to  the  roads. 

The  pooling  system  was  looked  upon  with 
distrust  by  the  public,  mainly  because  it 
seemed  to  be  a  scheme  whereby  competition 
between  the  roads  could  be  obviated,  and  rates 
for  railroad  service  put  up  or  kept  up  to  un- 
reasonable figures,  but  ii  railroiui  managers 
supposed  that  by  this  scheme  they  were  to 
stop  competition  among  themselves,  the  result 
has  not  answered  their  expectations.  The 
•competition  has  still  gone  on;  each  road 
striving  to  obtain  as  large  a  share  of  the  busi- 
ness as  possible,  and  no  agreement  among  them 
•could  altogether  prevent  a  yielding  to  the 
pressure  of  shippers  for  lower  rates. 

In  1877,  when  the  pooling  system  was  put 
in  force  by  the  Trunk  Line  Association,  the 
rates  charged  on  the  first,  second,  third,  and 
fourth  classes  of  freights  from  New  York  to  Chi- 
cago wercrespectively.lOO,  75, 60,  and  45  cents 
a  hundred  pounds.  They  are  now  75.  65,  50, 
and  85  cents,  but  the  classification  as  to  manv 
articles  has  in  the  meantime  been  reduced, 
80  that  the  actual  reduction  is  greater  than 
these  figuers  would  indicate.  Rates  from 
Chicago  to  New  York  are  also  proportionately 
less.  A  similar  result  has  been  apparent  else- 
where. The  pooling  system  has  done  much 
to  maintain  steadiness  in  rates,  but  the  manag- 
ers have  not  been  able  by  means  of  it  to  keep 
rates  up  to  former  standards.  It  has  done 
something,  however,  to  check  a  prevailing 
tendency  to  consolidation.  The  motives  to 
consolidation  are  diminished  by  any  contriv- 
ance which  removes  obstacles  to  the  inter- 
change of  business  and  increases  tlie  facilities 
and  conveniences  for  uninterrupted  com- 
mercial intercourse. 

The  Act  to  Regulate  Commerce,  expressing 
in  that  particular  the  desire  of  Congress  to  pre- 
serve to  the  people  the  benefits  of  competition, 
contains  the  foUowing  provision : 

That  It  shall  be  unlawful  for  any  oommon  oarrler 
subject  to  the  provisions  of  this  Act  to  enter  into 
any  contract,  afrreeroent,  or  combination  with  any 
other  common  carrier  or  carriers  for  the  poolingr 
of  freights  of  different  and  oompetingr  railroads,  or 
to  diviae  between  them  the  affcrreirate  or  net  pro- 
odbds  of  the  earninir  of  such  rauroads,  or  any  por- 
tion thereof;  and  In  any  case  of  an  agreement  for 
the  poolinir  of  f reisrhts  as  aforesaid,  each  day  of  its 
continuance  shall  be  deemed  a  separate  offense. 

But  while  thus  prohibiting  pooling  the  Act 
undertakes  to  give  by  other  provisions  some 
of  the  securities  which  railway  managers  had 
hoped  might  be  realized  from  that  device. 
The  seventh  section  provides — 

That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  Act  to  enter  into 
any  combination,  contract  or  a^rreement,  expressed 
•or  Implied,  to  prevent,  by  change  of  time  schedule, 
-carria^  In  different  cars,  or  by  other  means  or  de- 
'▼loes,  the  oarriage  of  frei«rhts  from  belnff  continu- 


ous from  the  place  of  sbipment  to  the  place  of 
destination;  Land  no  break  of  bulk,  stoppage,  or  ia- 
temipdon  made  by  such  oommon  earner  sball  pre- 
vent the  carriage  of  freights  from  being  and  beinr 
treated  as  one  continuous  carriage  from  the  place 
of  shipment  to  the  place  of  destinatioo]  unlesBBuch 
break,  stoppage,  or  interruption  was  made  in  ROOd 
faith  for  some  necessary  purpose,  and  without  any 
intent  to  avoid  or  unnecessarily  interrupt  such  con- 
tinuous carriage  or  to  evade  any  of  the  proviaiooe 
of  this  Act 

And  in  the  third  it  is  declared  that— 

Every  common  carrier  subject  to  the  provisioDf 
of  this  Act  shall,  according  to  their  reepectlTe 
powers,  afford  all  reasonable,  proper,  and  equal 
facilities  for  the  interchange  of  orafllo  between 
their  respectives  lines,  and  for  the  reoeiviof, 
forwarding,  and  delivering  of  passengers  and  prop- 
erty to  and  from  their  several  lines  and  thoee 
connecting  therewith,  and  shall  not  dlscrimimite  in 
their  rates  and  charges  between  such  conneotiof 
lines ;  but  this  shall  not  be  construed  as  requir- 
ing any  such  common  carrier  to  give  the  use  of  iti 
tracks  or  terminal  facilities  to  another  carrier  en- 
gaged in  like  business. 

The  fourth  section  of  the  Act  has  also  im- 
portant possibilities  as  a  restraint  upon  reck- 
less rate  wars.  The  reductions  when  such 
wars  are  in  progress  have  generally  been  made 
chiefly  at  competitive  points  a  considerable 
distance  apart;  and  when  a  reduction  of  rates 
at  such  poiuts  involves  also  a  reduction  to  or 
from  a  great  number  of  intermediate  points,  i 
resort  to  a  cutting  of  rates  that  goes  beyond 
the  warrant  of  legitimate  competition  becomes 
unlikely  in  proportion  as  it  would  be  injuriooi 
to  the  party  inaugurating  it. 

The  pooling  of  freights  and  of  railroad 
earnings,  so  far  as  the  Commission  has  knowl- 
edge or  information  on  the  subject,  came  to 
an  end  when  the  Act  took  effect.  But  as  pool- 
ing was  only  one  of  several  purposes  had  in 
view  in  forming  railroad  associations,  the 
leading  associations  have  not  been  dissolved, 
but  have  been  continued  in  existence  for  other 
objects.  Among  these  objects  are  the  making 
of  regulations  for  uninterrupted  and  harmo- 
nious railroad  communication  and  exdiange 
of  traffic  within  the  territory  embraced  by 
their  workings.  Some  regulations  in  addition 
to  those  made  by  the  law  are  almost  if  not  al- 
together indispensable.  Thus,  while  the 
seventh  section  of  the  Act  forbids  the  carrien 

greventing  shipments  from  behig  continuoiis 
y  the  device  of  changing  time  sSiedules,  ct^ 
riagein  different  cars,  etc.,  it  has  not  under- 
taken to  provide  for  the  making  of  such  time 
schedules  as  would  facilitate  ue  continuoos 
shipment,  or  to  prescribe  rules  for  the  loading 
and  movement  of  cars  for  that  purpose.  How- 
ever desirable  this  might  have  been  if  it  were 
f)racticab1e  to  make  rules  which,  while  general 
n  their  nature,  should  be  sufficiently  definite 
for  enforcement  as  laws,  it  was  doubtless  pe^ 
ceived  by  Congress  that  these  and  many  oUier 
matters  of  detail,  though  they  might  be  of 
high  importance,  could  not  be  wisely  and  ef- 
fectively dealt  with  by  general  legislation,  but 
that  such  legislation  must  chiefly  be  reetricted 
to  provisions  for  regulation  and  to  prevent 
abuse. 

Moreover,  these  matters  of  detail,  to  a  con- 
siderable extent  involve  the  element  of  oon* 
tract,  and  also  of  credit,  when  one  company 
becomes  the  agent  for  another  In  the  sale  of 
tickets  and  the  collection  of  freight  moneys; 
and  they  then  require  the  assenting  minds  of 
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pATties;  and  the  number  of  parties  whose 
minds  are  to  be  brought  into  accord  being 
•oonimonly  very  considerable,  an  association  of 
officers  or  agents  is  made  the  means  of  bring- 
ing about  the  desired  unity  of  action,  and  is 
also  made  a  common  arbiter,  to  prevent  fre- 
quent and  serious  disturbances. 

Classification,  also,  as  has  been  said,  is  not 
by  the  Act  taken  out  of  the  hands  of  the  car- 
riers, though  a  certain  power  of  supervision  is 
vested  in  the  Commission ;  and  classification  is 
not  only  best  made  by  joint  action,  but  if  it 
were  not  so  made  and  the  methods  of  the  roads 
thereby  brought  into  harmony,  it  would  prob 
ably  become  Indispensable,  however  unaesir- 
able  it  might  otherwise  be,  for  the  Law  to  un- 
dertake to  provide  for  it.  Moreover,  when 
classification  is  made  and  put  into  effect  it 
becomes  necessary  to  make  provision  for  in- 
spection or  some  sort  of  supervision  of  its  ap- 
plication, in  order  to  prevent  its  being  em- 
ployed as  a  device  for  giving  preferences  as 
between  shippers.  A  fraudulent  classification, 
through  connivance  of  the  agent  in  making 
out  deceptive  shipping  bills,  has  often  been 
resorted  to  for  thu  purpese;  and  as  the  fraud 
affects  the  competing  carriers  as  well  as  the 
flhippers  who  are  discriminated  against  by 
means  of  the  cheat,  the  carriers  and  Uie  public 
alike  are  interested  in  such  a  supervision  of 
tlie  work  of  all  the  roads  as  will  be  likely  to 
<letect  the  fraud.  Self  interest  on  the  part  of 
the  carriers  will  impel  to  this  supervision,  and 
it  is  most  generallv  done  through  some  com- 
mon agency.  If  it  shall  be  fairly  done  as  be- 
tween the  carriers  themselves,  it  will  tend  to 
the  protection  of  the  public;  and  the  benefits 
will  be  on  the  same  line  with  those  the  Act 
undertakes  to  establish  or  provide  for. 

XL  Rbabomablb  Chabobs. 

Of  the  duties  devolved  upon  the  Commis- 
sion by  the  A  ct  to  Regulate  Commerce,  none  is 
more  perplexing  ana  difiScult  than  that  of 
passing  upon  complaints  made  of  rates  as  be- 
inff  unreasonable.  The  question  of  the  reason- 
ableness of  rates  involves  so  many  considera- 
tions and  is  affected  by  so  many  circumstances 
and  conditions  which  may  at  first  blush  seem 
foreign,  that  it  is  quite  impossible  to  deal 
with  it  on  purely  mathematical  principles,  or 
on  any  principles  whatever,  without  a  con- 
adousness  tiiat  no  conclusion  which  may  be 
reached  can  by  demonstration  be  shown  to  be 
absolutelv  correct.  Some  of  the  difilculties  in 
the  way  have  been  indicated  in  what  has  been 
said  on  classification;  and  it  has  been  shown 
that  to  take  each  class  of  freight  by  itself  and 
measure  the  reasonableness  of  charges  by 
reference  to  the  cost  of  transporting  that  par- 
ticular class,  though  it  might  seem  abstractly 
Just,  would  neither  be  practicable  for  the  car- 
riers nor  consistent  with  the  public  interest. 

The  public  interest  is  best  served  when  the 
rates  are  so  apportioned  as  to  encourage  the 
largest  practicable  exchange  of  products  be- 
tween different  sections  of  our  country  and 
with  foreign  countries;  and  this  can  only  be 
<ione  by  nAking  value  an  important  considera- 
tion, and  by  placing  upon  tiie  higher  classes 
of  freight  some  share  of  the  burden  that  on  a 
relatively  equal  apportionment,  if  service 
alone  were  oonsiderecU  would  fall  upon  those 
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of  less  value.  With  this  method  of 
tariffs  little  fault  is  found,  and  pe: 
at  all  by  persons  who  consider  t 
from  the  standpoint  of  public  inU 
deed,  in  the  complaints  thus  far  m 
Commission  little  fault  has  been  ,f 
the  principles  on  which  tariffs  for 
I)ortation  of  freight  are  professedly 
while  applications  of  those  princip 
ticular  cases  have  been  complaiii 
queutly  and  very  earnestly. 

Among  the  reasons  most  f  requen 
ing  to  cause  complaints  of  rates  m 
tioned: 

The  want  of  steadiness  in  rates; 

The  disproportion  between  the  c 
long  and  those  for  short  distances; 

The  great  disparity  between  tl 
made  for  transportation  by  roads 
circumstanced  as  to  advantages; 

The  extremely  low  rates  which 
pelled  by  competition  in  some  * 
which  may  make  rates  which  ai 
reasonable  seem,  on  comparison* 
high. 

Some  others  will  be  mentioned  1 

The  want  of  steadiness  in  rates  is 
the  fault  bf  railroad  managers,  and 
from  want  of  care  in  arranging  their 
or  from  want  of  business  foresi 
more  often  perhaps  it  grows  out  o 
ments  between  competing  compai 
when  they  become  serious  may  resi 
of  rates  between  them.  Wars  of  n 
mutual  injury  is  the  chief  purpose 
is  sometimes  the  case,  are  not  only  no 
in  their  immediate  effects  upon  thi 
them,  and  upon  the  business  commu 
calculations  and  plans  must  for  a  t 
turbed,  but  they  have  a  permanent! 
influence  upon  the  railroad'  service 
their  effect  upon  the  public  mir 
railroad  companies  determine  for 
what  their  rates  shall  be,  it  is  not  un 
the  public  to  infer  that  the  lowest  ral 
at  any  time  are  not  below  what  can 
at  all  times,  and  that  when  these  are 
the  company  is  reaching  out  for  e 
profits. 

Now,  there  are  few  important  li 
country  that  have  not  at  some  tin 
history  been  carrying  freight  at  pr 
long  continued  would  cause  ban  km 
to  a  large  proportion  of  the  publi 
that  the  rates  were  accepted  was 
they  were  reasonable;  and  when 
rates  are  complained  of,  the  comp] 
demonstrate  their  unreasonablenee 
to  the  war  prices,  and  cite  them  as 
proof  of  what  the  companies  thei 
them  can  afford  to  accept.  Man 
complaints  have  their  origin  in  tl 
garcfing  rates  which  these  wars  h 
dered  or  fed,  and  the  evils  of  the  co 
do  not  end  when  the  controversies 
but  may  continue  to  disturb  the  r 
railroad  companies  with  their  patron 
years  afterwards. 

It  may  be  truly  said,  also,  that 
road  competition  is  to  be  protecte 
railroad  rates  unrestrained  by  compc 
ciples  are  disturbers  in  every  direct 
community  reaps  a  temporary  adva 
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io  the  nature  of  blackmail,  and  was  yielded  to 
unwUlingly  and  through  fear  of  damaging  con- 
aequenoes  from  a  refusal.  But  the  evils  were 
present  as  much  when  it  was  extorted  as  when 
it  was  freely  given. 

These  were  some  of  the  evils  that  made  inter- 
ference by  national  legislation  imperative. 
But  there  were  others  that  were  of  no  small  im- 
portance. Rates  when  there  was  no  competi- 
tion were  sometimes  so  high  as  to  be  oppress- 
ive; and  when  competition  existed  bylines  upon 
which  the  public  confidently  relied  to  protect 
them  a^inst  such  a  wrong,a  consolidation  was 
effected  and  the  high  rates  perpetuated  by  that 
means.  In  some  cases  the  roads,  created  as 
•conveniences  in  transportation,  were  so  man- 
aged in  respect  to  business  passing  or  destined 
to  pass  over  other  roads  that  they  constituted 
hinderances  instead  of  help,  to  the  great  an- 
noyance of  travel  and  to  the  serious  loss  of 
those  who  intrusted  their  propertv  to  them. 
Then  their  rates  were  changed  at  pleasure  and 
without  public  notification;  their  dealings  to  a 
laree  extent  were  kept  from  the  public  eye,  the 
-obligation  of  publicity  not  being  recognized; 
and  the  public  were  therefore  without  the 
means  of  Judging  whether  their  charges  for 
railroad  service  were  reasonable  and  Just  or  the 
contrary. 

But  the  publications  actually  made  only  in- 
creased the  difilculties.  Railroad  rates,  difi^- 
cult  enough  to  be  understood  by  the  uniniti- 
ated when  printed  plainly  in  one  general  tariff 
with  classification  annexed,  became  mysterious 
enigmas  when  several  different  tariffs  were 
printed,  as  was  the  case  in  some  sections;  some 
xelating  to  competitive  points  and  others  to 
what  were  called  local  points,  and  each  refer- 
ring to  voluminous  and  perhaps  differcFit  clas- 
•iflcations.  which  were  printed  but  not  |>o8ted. 
and  which  were  observed  or  disregarded  at 
will  in  the  rates  as  published.  Such  unsvs- 
tematic  and  misleading  publications  naturally 
led  to  many  overcharges  and  controversies,  and 
naturally  invited  and  favored  special  rates  and 
injurious  preferences. 

These  were  serious  evils;  and  they  not  only 
to  some  extent  blunted  the  sense  of  rifht  and 
wrong  among  the  people  and  tended  to  fix 
an  impression  upon  the  public  mind  that  un- 
fair advantages  in  the  competition  of  business 
were  perfectly  admissible  when  not  criminal, 
but  thev  built  up  or  strengthened  a  class  feel- 
ing and  imbittcred  the  relations  between  those 
who  for  every  reason  of  interest  ought  to  be 
in  harmony.  It  was  high  time  that  adequate 
power  should  be  put  forth  to  bring  them  to  an 
end.  Railroads  are  a  public  agency.  The  au- 
thority to  construct  them  with  extraordinary 
privileges  in  management  and  operation  is  an 
expression  of  sovereign  pawer,  only  given  from 
a  consideration  of  great  public  benefits  which 
might  be  expected  to  result  therefrom.  From 
every  grant  of  such  a  privilege  resulted  a  duty 
of  protection  and  regulation,  that  the  grant 
might  not  be  abused  and  the  public  defrauded 
of  the  anticipated  benefits. 

The  abuses  of  corporate  authority  to  the  in- 
Jury  of  the  public  were  not  the  only  reasons 
operating  upon  the  public  mind  to  bring  about 
tlie  legislation  now  under  consideration ;  some 
other  things  which  in  their  direct  effects  were 
wrongs  to  stockholders  only  had  their  influ- 
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ence  also,  and  this  by  no  means  a  light  one. 
The  manner  in  which  corporate  stoJks  were 
manipulated  for  the  benefit  of  managers  and  to 
the  destruction  of  the  interest  of  the  owners 
was  often  a  great  scandal,  resulting  sometimes 
in  the  bankruptcy  and  practical  destruction  of 
roads  which,  if  properly  managed,  would  have 
been  not  only  profitable  but  widely  useful. 
This  in  its  direct  results  might  be  a  wrong  to 
individuals  only,  but  in  its  direct  influence  it 
was  a  great  puolic  wrong  also. 

The  most  striking  and  obvious  fact  in  such  a 
case  commonly  is  that  persons  bavins  control 
of  railroads  have  in  a  very  short  time  by  means 
of  the  control  amassed  great  fortunes.  The 
natural  conclusion  which  one  draws  who  must 
judge  from  surface  appearances  is,  that  these 
fortunes  are  unfairly  acquired  at  the  expense 
of  the  public;  that  they  represent  excessive 
charges  on  railroad  business,  or  unfair  employ- 
ment of  inside  privileges,  and  furnish  in  them- 
selves conclusive  evidence  that  current  rates 
are  wrong  and  probably  extortionate.  An 
impression  of  this  sort,  when  it  happens  to  be 
wide  of  the  fact  is  for  many  reasons  unfortu- 
nate. It  creates  or  strengthens  a  preiudice 
against  all  railroad  management — the  honest 
as  well  as  the  dishonest — which  affects  the 
public  view  of  all  railroad  questions;  it  ren- 
ders it  more  difiScult  to  deal  with  such  ques- 
tions calmly  and  dispassionately;  it  makes  the 
public  restive  under  the  charges  they  are  sub- 
jected to,even  though  they  be  moderate  and  ne- 
cessary; it  tends  to  strengthen  a  feeling  among 
the  unthinking  that  capital  represents  extor- 
tion. However  careful,  considerate,  fair,  and 
just  the  management  of  any  particular  road 
may  be,  and  however  closely  it  may  confine 
itself  to  its  legitimate  business,  it  is  impossi- 
ble that  it  should  wholly  escape  the  ill  effects 
of  this  prejudice,  which  are  visited  upon  all 
roads  b^ause  some  conspicuous  railroad  man- 
agers have  by  their  misconduct  given  in  the 
public  mind  a  character  to  all. 

Evils  of  the  class  last  mentioned  were  diffi- 
cult of  legislative  correction,  because  they 
sprang  from  the  over-confidence  of  stockhold- 
ers in  the  officers  chosen  to  manage  their  inter- 
ests, and  whose  acts  at  the  time  they  perhaps 
assented  to.  But  if  capable  of  correction  by 
any  legislative  authority,  it  was  in  general  that 
of  the  States,  not  that  of  the  Nation.  The 
States  in  the  main  conferred  the  corporate 
power,  and  it  was  for  the  States  by  their  legis- 
lation to  provide  for  the  protection  of  the  in- 
dividual interests  which  were  brought  into  ex- 
istence by  their  permission.  The  National 
Government  had  to  do  with  the  commerce 
which  these  artificial  entities  of  state  creation 
might  be  concerned  in.  Nevertheless,  the 
manifest  misuse  of  corporate  powers  strength- 
ened the  demand  for  national  legislation,  and 
this  very  naturally,  because  the  private  gains 
resulting  from  corporate  abuse  were  supposed 
to  spring,  to  some  extent  at  least,  from  exces- 
sive burdens  imposed  upon  the  commerce 
which  tlie  Nation  ought  to  regulate  and  pro- 
tect. 

For  the  purpose  of  correcting  the  evils  above 
alluded  to,  so  far  as  it  was  constitutionally 
competent  for  national  legislation  to  do  so,  the 
Act  to  Regulate  Commerce  lays  down  certain 
rules  to  be  observed  by  the  carriers  to  which 
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moving  traffic  upon  it  is  so  very  greatly  below 
the  cost  of  rail  transportation  that  the  railroads 
would  scarcely  be  able  to  compete  at  all  if  ra- 
pidity of  transit  were  not  in  most  cases  a  mat- 
ter of  such  importance  that  it  enables  the  rail- 
roads to  demand  and  obtain  higher  rates  than 
are  made  by  boat.  But  even  when  compensat- 
ed for  the  extra  speed,  the  rates  which  the 
roads  can  obtain  in  competition  with  the  natu- 
ral water  ways  must  be  extremely  low  and  in 
some  cases  leave  little  if  any  margin  for  profit. 
The  experience  of  the  country  has  demonstrat- 
ed that  the  artificial  water  ways  cannot  be 
successful  competitors  with  the  railroads  on 
equal  terms.  If  the  effort  is  to  make  the  busi- 
ness upon  them  pay  the  cost  of  their  mainte- 
nance and  a  fair  return  upon  the  capital  in- 
vested in  them,  its  futility  must  soon  appear. 
The  railroads  long  since  deprived  the  great 
canals  of  Ohio,  Indiana  and  Illinois  of  nearly 
ali  their  importance,  and  the  Erie  Canal  is  only 
maintained  as  a  great  channel  of  trade  by  the 
liberality  of  the  State  of  New  York  in  making 
its  use  free;  in  this  way  taking  upon  itself  a 
large  share  of  the  cost  of  transportation  which 
would  be  assessed  upon  the  property  carried 
if  the  canal  were  owned  and  held  for  the  profit 
of  operation  as  the  railroads  are. 

In  their  competitive  struggles  jwith  each 
other  towns  can  not  ignore  the  effect  which 
the  existence  of  naturalwater  ways  must  have 
upon  raikoad  tariffs;  the  railroad  companies 
cannot  ignore  it,  nor  can  the  Commission  ig- 
nore it  if  competition  is  still  to  exist  and  be  ^- 
lowed  its  force  according  to  natural  laws. 
Neither  can  the  great  free  Erie  Cnnal  be  ig- 
nored; it  influences  the  rates  to  New  York 
more  than  any  otherone  cause,  and  indirectly, 
through  its  influence  upon  the  rates  to  New 
York,  it  influences  those  to  all  other  seaboa^ 
dtiies,  and  indeed  to  all  that  section  of  the 
country. 

Other  considerations  bearing  upon  the  rea- 
sonableness of  rates  might  be  mentioned,  but 
enough  has  been  said  to  show  the  difficulty  of 
the  task  which  the  Law  has  cast  upon  the  Com- 
mission, and  the  impossibility  that  that  task 
shall  be  so  performea  as  to  give  satisfaction  to 
all  complaints.  The  question  of  rates,  as  has 
already  been  shown,  is  often  quite  as  much  a 
question  between  rival  interests  and  localities 
as  between  the  railroads  and  any  one  or  more 
of  such  localities  or  interests;  but  while  each 
strives  to  secure  such  rates  as  will  most  benefit 
itself,  the  Commission  must  look  bevond  the 
parties  complaining  and  complainea  of,  and 
make  its  decisions  on  a  survey  of  the  whole 
field  that,  either  directly  or  indirectly,  will  be 
affected  by  them. 

XIL  General  Obssbyatioks. 

The  Act  to  Regulate  Commerce  has  now 
been  in  operation  nearly  eight  months.  One 
immediate  effect  was  to  cause  inconvenience  in 
many  quarters,  and  even  yet  the  business  of 
some  parts  of  the  country  u  not  fully  adjusted 
to  it.  Some  carriers  also  are  not  as  yet  In 
their  operations  conforming  in  all  respects  to  its 
spirit  and  purpose.  Nevertheless  the  Commis- 
sion feels  Justified  in  saying  that  the  operation 
of  the  Act  has  in  general  been  beneficial.  In 
some  particulars,  as  we  understand  has  also 
been  the  case  with  similar  statutes  in  some  of 


the  States,  it  has  operated  directly  to  increase^ 
railroad  earnings,  especially  in  ^e  cutting  oft 
of  free  passes  on  interstate  passenger  traffic, 
and  in  putting  an  end  to  rebates,  drawbacks, 
and  special  rates  upon  freight  business.  The 
results  of  the  Law  in  these  respects  are  also 
eminently  satisfactory  to  the  general  public, 
certainly  to  all  who  had  not  been  wont  to 
profit  by  special  or  personal  advantages.  In 
connection  with  the  abolition  of  the  pass  sys- 
tem, there  has  been  some  reduction  in  passen- 
ger fares,  especially  in  the  charge  made  foi 
milage  tickets  in  the  Northwest,  the  section  of 
the  country  where  they  are  perhaps  most  em- 
ployed. 

Freight  traffic  for  the  year  has  been  excep- 
tionally large  in  volume,  and  is  believed  to 
have  been  in  po  small  degree  stimulated  by  a 
growing  confidence  that  the  days  of  rebates 
and  special  rates  were  ended,  and  that  open 
rates  on  an  equal  basis  were  now  offered  to  all 
comers.  The  reflex  action  of  this  develop- 
ment of  confldcnce  among  business  men  has 
been  highly  favorable  to  the  roads. 

In  some  localities  the  passage  of  the  Act  vas 
made  the  occasion  on  the  part  of  dissatisfied 
and  short  sighted  railroad  managers  for  new 
exactions,  through  a  direct  raising  of  rates,  by 
change  in  classification  and  otherwise.  The 
manifestation  of  the  spirit  which  induced  such 
action  is  now  but  seldom  observed,  and  the 
wrongs  resulting  from  it  have  in  general  been 
corrected.  The  effect  of  the  operation  of  the 
fourth  section  has  been  specially  described 
above,  and  the  Commission  repeats  in  this 
place  its  opinion  that,  however  serious  may 
have  been  the  results  in  some  cases,  the  gen- 
eral effect  has  been  beneficial.  The  changet 
in  classification  made  since  the  Act  took  eifect 
have  been  in  the  direction  of  greater  uniform- 
ity, and  have  also  in  general,  it  is  believed, 
been  concessions  to  business  interests. 

The  tendency  of  rates  has  been  downward* 
and  they  have  seldom  been  permanently  ad- 
vanced except  when  excessive  competition  had 
reduced  them  to  points  at  which  Uiev  could 
not  well  be  maintained.  No  destructive  rate 
wars  have  occurred,  but  increased  stability  in 
rates  has  tended  in  the  direction  of  stability  in 
general  business.     There  is  still,  however, 

great  mischief  resulting  from  frequent  changes 
1  freight  rates  on  the  part  of  some  companies; 
changes  that  in  some  cases  it  is  difilcult  to  sug- 
gest excuse  for. 

The  general  results  of  the  Law  have  been  in 
important  ways  favorable  to  both  the  roads 
and  the  public;  while  the  comparatively  few 
complaints  that  have  been  heard  of  its  results 
are  either  made  with  imperfect  knowledge  of 
the  facts,  or  spring  from  the  remembrance  of 
practices  which,  the  Law  was  deliberately 
framed  to  put  an  end  to.  • 

Xni.  Amendments  of  trb  Law. 

The  Commission  has  not  seen  occasion  for 
recommending  any  very  considerable  changes 
in  the  Act  under  which  its  work  is  performed.- 
It  has  seemed  to  its  members  that  the  Law  for 
the  regulation  of  interstate  commerce  should 
be  permitted  to  have  %  growth,  and  that  it 
would  most  surely  as  w^as  most  safely  attain 
a  high  degree  of  efflcien|y  and  uaefulness  in 
that  way.    The  general\  features  of  the  Act 
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are  grounded  in  princip]es$hat  will  stand  the 
test  of  time  and  experience,  and  only  lime  and 
experience  can  determine  whether  all  the  pro- 
visions made  for  their  enforcement  are  safe, 
sound,  and  workable.  When  they  prove  not 
to  be,  experience  will  be  a  safe  guide  in  legis- 
lation to  protect  them. 

Incidentally  in  this  report  some  need  of 
amendment  has  been  pointed  out.  Especially 
ought  the  Law,  as  we  think,  to  indicate  in 
plain  terms  whether  the  express  business  and 
all  other  transportation  by  the  carriers  named 
in  the  Act  shall  be  governed  by  its  provisions. 
The  provision  against  the  sudden  raising  of 
rates  ought  to  be  clearly  made  applicable  to 
joint  rates  as  well  as  to  others.  The  Commis- 
sion ought  also  to  have  the  authority  and  the 
means  to  bring  about  something  like  uniform- 
ity in  the  method  of  publishing  rates,  which 
is  now  in  great  confusion,  and  to  carefully  ex- 
amine, collect,  and  supervise  the  schedules, 
contracts,  etc. ,  required  by  the  Law  to  be  filed, 
as  well  as  properly  to  handle  the  mass  of  sta- 
tistical information  called  for  by  the  twentieth 
section.  For  all  these  purposes,  as  well  as  for 
others  imperfectly  provided  for,  a  considera- 
ble addition  to  the  force  employed  with  the 
Commission  will  be  indispensable. 

Other   matters,  and   particularly  whether 
transportation  by  water  shall  be  made  subject 
to  the  Act,  are  submitted  to  the  wisdom  of 
Congress  without  recommendation. 
Am  which  is  respectfully  submitted. 
Dated  December  1, 1887. 

.Thohab  M.  Coolbt, 
William  R  Morkiboh, 
anoustub  sohoonmakkb, 
Aldacb  F.  Walkbr, 
Walter  L.  Bbaoo, 
Interstate  Commerce  Commissioners. 
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J.  W.  8LAPPEY  and  G.  R  Slappei 
ing  firm  of  * 'Cider  &  Vinegar  C 
shallville,  Ga., 

V, 

CENTRAL  R  R  CO.  OFGEORGl 
wick  &  Western  R.  R  of  Ge 
vannah,  Florida  &  Western  R  F 
South  Florida  R  R  Co. 

(No.  104.) 

ABSTRACT  of  complaint  filed 
19, 1887,  charging  unjust  discr 

Petitioners  ship  from  Marshall vilU 
to  Tampa,  Florida,  527  miles,  and  a 
$1  per  100  pounds  by  the  Central  R 
Georgia,  which  connects  with  the  ot 

Rates  are  made  with  the  first  nam< 
ant.  The  rate  of  defendants  froi 
Georgia,  to  Tampa,  a  distance  of  56 
only  fifty-two  cents.  This  constitu 
discrimination  against  complainants 


R  T.  KNOWLES 

OHIO  &  MISSISSIPPI  R  R 
(No.  105.) 

ABSTRACT  of  complaint  filed 
19,  1887,  alleging  unjust  charges 

Complainant  is  a  manufacturer  < 
age  at  Dillsboro,  Indiana,  and  ^i 
fondant's  line  to  Cincinnati,  thirty-tl 

Prior  to  the  passage  of  the  Law 
charged  $10  per  car.    After  May  26 
fendant  chareed  complainant  tl6.8 
Afterwards  defendant  charged  $11 
which  thev  now  charge. 

These  charges  are  unjust  and  one 
contrary  to  the  Interstate  Commerce 

Prays  for  investigation  and  repan 
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bility  to  injury  and  with  less  shrinkage  than 
is  done  in  the  ordinary  stock  car,  it  ^not  im- 
probable that  they,  like  the companil^vv'hich 
furnish  special  accommodations  for  D||8en- 
gers,  may  in  time  build  up  a  lar^e  businefis  in 
respect  to  which  they  will  not  be  controlled 
by  any  existing  legislation. 

It  is  well  known  also  that  the  transporta- 
tion of  mineral  oil  is  already  to  a  very  large 
extent  in  tank  cars  owned  by  parties  who  are 
not  carriers  subject  to  regulation  under  the 
Act  to  Regulate  Commerce.  A  willingness  to 
disregard  the  rules  of  equality  and  justice  as 
between  shippers,  when  it  can  be  made  for  the 
interest  of  the  carriers  to  do  so  is  as  likely  to 
make  its  appearance  in  the  action  of  the  man- 
agers of  any  one  of  these  outside  organiza- 
tions as  in  that  of  the  managers  of  the  rail- 
roads, for  the  temptations  will  be  the  same, 
and  the  same  class  of  persons  will  be  bidding 
for  special  privileges  and  advantages  which 
before  the  Act  was  passed  prospered  so  un- 
fairly upon  railroad  favors.  The  Act  has  not 
changed  the  nature  of  the  grasping  disposition 
of  individuals;  it  has  only  interposed  certain 
restraints  which  it  is  reasonable  to  assume  will 
be  evaded  if  the  opportunity  shall  be  pre- 
sented. 

These  facts  are  noted  for  the  purpose  of 
placing  the  whole  subject  distinctly  before  the 
National  Legislature.  If  it  is  the  will  of  Con- 
gress that  ail  transportation  of  persons  and 
property  by  rail  should  come  under  the  same 
rules  of  general  right  and  equity,  some  fur- 
ther designation  of  the  agencies  in  transporta- 
tion which  shall  be  controlled  by  such  rules 
would  seem  to  be  indispensable. 

n.  The  Long  and  Short  Haul  Clause 

OF  THE  Act. 

Another  question  presenting  itself  immedi- 
ately on  the  organization  of  the  Commission 
was  that  respecting  the  proper  construction  of 
the  fourth  section  of  the  Act,  which,  after  pro- 
viding 

That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  oi  this  Act  to  charge  or 
receive  any  nrreater  oompeDsatlon  in  the  aagregate 
for  the  traosportation  of  passengers  or  of  like  kiod 
of  property,  under  substantially  similar  circum- 
stances and  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the  same  di- 
rection, the  shorter  being  included  within  the 
longer  distance. 

proceeds  to  say — 

That,  upon  application  to  the  Commission  ap- 
pointed under  the  provisions  of  this  Act,  such  com- 
mon carrier  may,  in  special  oases,  after  investiga- 
tion by  the  Commission,  be  authorized  to  charge 
less  for  longer  than  for  shorter  distances  for  the 
transportation  of  passengers  or  property;  and  the 
Commission  may  from  time  to  time  prescribe  the 
extent  to  which  such  designated  common  carrier 
may  be  relieved  from  the  operation  of  this  section 
of  this  Act. 

The  provision  against  charging  more  for  the 
shorter  than  for  the  longer  haul  under  the 
like  circumstances  and  conditions  over  the 
same  line  and  in  the  same  direction,  the  short- 
er being  included  within  the  longer  distance, 
is  one  of  obvious  justice  and  propriety.  In- 
deed, unless  one  is  familiar  with  the  condi- 
tions of  railroad  traffic  in  sections  of  the  coun- 
try where  the  enactment  of  this  provision  is 
found  to  have  its  principal  importance,  he 
might  not  readily  understand  how  it  coum  be 
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claimed  that  circumstances  and  conditiona 
could  be  such  as  to  justify  the  making  of  any 
exceptions  to  the  general  rule. 

It  is  a  part  of  the  history  of  the  Act  that  on& 
House  of  Congress  was  disposed  to  make  the 
rule  of  the  fourth  section  imperative  and  abso- 
lute, and  it  is  likely  that  in  some  sections  of 
the  country  many  railroad  managers  would 
very  willingly  have  conformed  to  it,  because 
for  the  most  part  they  could  have  done  so 
without  loss,  and  with  very  little  disturbance 
to  general  business.  But  in  some  other  parta 
of  the  country  the  immediate  enforcement  of 
an  iron-clad  ru]^  would  have  worked  changes 
so  radical  that  many  localities  in  their  general 
interests,  many  great  industries,  as  well  aa 
many  railroads,  would  have  found  it  impossi* 
ble  to  conform  without  suffering  very  serious 
injury.  In  some  cases  probably  the  injury 
would  have  been  overbalanced  by  a  greater 
good;  in  others  it  would  have  been  irreme- 
diable. To  enforce  it  strictly  would  have  been» 
in  some  of  its  consequences  in  particular  cases, 
almost  like  establishing,  as  to  vested  interests^ 
a  new  rule  of  property. 

A  study  of  the  conditions  under  which  rail- 
road traffic  in  certain  sections  of  the  countrr 
has  sprung  up  is  necessary  to  an  understand- 
ing of  the  difficulties  which  surround  the  sub- 
ject. The  territory  bounded  by  the  Ohio  and 
the  Potomac  on  the  north  and  by  the  Missis- 
sippi on  the  west  presented  to  the  Commission 
an  opportunity,  ahd  also  an  occasion,  for  such 
a  study.  The  railroad  business  of  that  section 
has  grown  to  be  what  it  is  in  sharp  competition 
with  water  carriers,  who  not  only  have  had 
the  ocean  at  their  service,  but  by  means  of 
navigable  streams  were  able  to  penetrate  the 
interior  in  all  directions.  The  carriers  by  wa- 
ter were  first  in  the  field,  and  were  having  a 
very  thriving  business  while  railroads  were 
Coming  into  existence;  but  when  the  roads 
were  built  the  competition  between  them  and 
the  water-craft  soon  became  sharp  and  close, 
and  at  the  chief  competing  points  the  question  * 
speedily  came  to  be,  not  what  the  service  in 
transportation  was  worth,  or  even  what  it 
would  cost  to  the  party  performing  it,  but  at 
what  charge  for  its  service  the  one  carrier  or 
the  other  might  obtain  the  business.  In  this 
competition  the  boat  owners  had  great  advan- 
tages: the  capital  invested  in  their  business 
was  much  smaller;  they  were  not  restricted 
closely  to  one  line,  but  could  chance  from  one 
to  another  as  the  exigencies  of  business  might 
require;  the  cost  of  operation  was  less.  But 
the  railroads  had  an  advantage  in  greater  speed, 
which  at  some  times,  and  in  respect  to  some 
freight,  was  controlling. 

In  this  competition  of  boat  and  railroad  the 
rates  of  transportation  which  were  directlv 
controlled  by  it  soon  reached  a  point  to  which 
the  railroads  could  not  possibly  have  reduced 
all  their  tariffs  and  still  maintain  a  profitable 
existence.  They  did  not  attempt  such  a  re- 
duction, but  on  the  contrary,  while  reducing 
their  rates  at  the  points  of  water  competion  to 
any  figures  that  should  be  necessary  to  enable 
them  to  obtain  the  freights,  they  kept  them  up 
at  all  other  points  to  such  figures  as  they 
deemed  the  service  to  be  worth,  or  as  they 
could  obtain.  It  often  happened,  therefore, 
that  the  rates  for  transporting  property  over 
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&  Boston  Dispatch  Express  Company,  Pacific 
Express  Company,  Southern  Express  Com- 
pany, United  States  Express  Company,  Wells, 
Fargo  &  Company. 

Each  of  these  companies  operates  a  certain 
territory  as  its  own,  the  entire  country  having 
been  definitely  subdivided  among  them  by 
agreement  or  by  chance.  The  right  of  rail- 
road companies  to  make  an  exclusive  contract 
with  a  selected  express  company  for  the  hand- 
ling of  all  the  express  business  upon  its  line 
has  recently  been  established  by  the  Supreme 
Court  of  the  United  States.  The  language 
used  is  as  follows: 

"The  reason  Is  obvious  why  special  con- 
tracts in  reference  to  this  business  are  necessa- 
ry.    The  transportation  required  is  of  a  kind 
which  must,  if  possible,  be  had  for  the  most 
part  on  passenger  trains.    It  requires  not  only 
speed,  but  reasonable  certainty  as  to  the  quan- 
tity that  will  be  carried  at  any  one  time.    As 
the  things  carried  are  to  be  kept  in  the  person- 
al custody  of  the  messenger  or  other  employee 
of  the  express  company,  it  is  important  that  a 
certain  amount  of  car  space  should  be  spe- 
cially set  apart  for  the  business,  and  that  this 
should,  as  far  as  practicable,  be  put  in  the  ex- 
clusive possession  of  the  expressman  in  charge. 
As  the  busmess  to  be  done  is  'express,*  it  im- 
plies access  to  the  train  for  loading   at  the 
latest  and  for  unloading  at  the  earliest  con- 
venient moment.    All  this  is  entirely  incon- 
sistent with  the  idea  of  an  express  business  on 
passenger  trains  free  to  all  express  carriers. 
Railroad  companies  are  by  law  carriers  of  both 
persons  and  property.    Passenger  trains  have 
from  the  beginning  been    provided  for  the 
transportation    primarily   of  passengers  and 
their  baggage.    This  must  be  done  with  rea- 
sonable promptness  and  with  reasonable  com- 
fort to  the  passenger.     The  express  business 
on  passenger  trains  is  in  a  degree  subordinate 
to  the  passenger  business,  and  it  is  consequent- 
ly the  duty  of  a  railroad  company  in  arranging 
for  the  express  to  see  that  there  is  as  little  in 
terference  as  possible  with  the  wants  of  pas- 
sengers.   This  implies  a  special  understanding 
and  agreement  as  to  the  amount  of  car  space 
that  will  be  afforded,  and  the  conditions  on 
which  it  is  to  be  occupied,  the  particular  trains 
that  can  be  used,  the  places  at  which  they 
shall  stop,  the  price  to  be  paid,  and  all  the  va- 
rying details  of  a  business  which  is  to  be  ad- 
justed between  two  public  servants,  so  that 
each  can  perform  in  the  best  manner  its  own 
particular  duties.    All  this  must  necessarily 
be  a  matter  of  bargain,  and  it  by  no  means  fol 
lows   that  because  a  railroad  company  can 
serve  one  express  company  in  one  way  it  can 
as  well  serve  another  company  in  the  same  way 
and  still  perform  its  other  obligations  to  the 
public    in  a  satisfactory    manner.     The   car 
space  that  can  be  given  to  the  express  business 
on  a  passenger  train  is,  to  a  certain  extent, 
limited,  and,  as  has  been  seen,  that  which  is 
allotted  to  a  particular  carrier  must  be.  in  a 
measure,  under  his  exclusive  control.     No  ex- 
press   company  can  do  a  successful  business 
unless  it  is  at  all  times  reasonably  sure  of  the 
means  it  requires  for  transportation.     On  im 
portant  lines  one  company  will  at  times  fill 
all  the  space  the  railroad  company  can  well 
fUlow  for  the  business.    If  this  space  had  to 


be  divided  among  several  companies  there 
might  be  occasions  when  the  public  would 
be  put  to  inconvenience  by  delays  which 
would  otherwise  be  avoided.  So  long  as  the 
public  are  served  to  their  reasonable  satisfac- 
tion, it  is  a  matter  of  no  importance  who  serves 
them.  The  railroad  company  performs  its 
whole  duty  to  the  public  at  large  and  to  each 
individual  when  it  affords  the  public  all  rea- 
sonable express  accommodations.  If  this  is 
done  the  railroad  company  owes  no  duty  to 
the  public  as  to  the  particular  agencies  it  shiU 
select  for  that  purpose.  The  public  require 
the  carnage,  but  the  company  may  choose  its 
own  appropriate  means  of  carriage,  always 
provided  they  are  such  as  to  insure  reasonable 
promptness  and  security."  [Express  Cases, 
1171L  S.  28(29  L.ed.  801).] 

The  express  business  is,  therefore, very  large- 
ly noncompetitive.  Cases  exist  where  two  or 
more  railroad  or  steamboat  lines,  over  which 
different  express  companies  have  contracts, 
reach  the  same  terminal  or  junction  points;  but, 
so  far  as  the  public  are  aware,  there  has  been 
little  difficulty  in  establishing  and  maintaining 
agreed  rates  in  such  instances.  Rate  wars  or 
even  the  existence  of  any  active  competition 
among  express  companies  have  seldom,  if  ever, 
been  heard  of.  Interchange  of  traffic  between 
the  different  companies  at  points  of  i unction 
is  carried  on  without  friction,  usually  upon 
the  simple  theory  that  the  public  in  such  cases^ 
must  pay  the  charges  of  two  companies  in 
stead  of  one. 

Their  methods  of  organization  are  very  dl* 
verse.    Some,  like  the  Southern  Express  Com- 
pany and  Wells,  Fargo  &  Company,  are  cor- 
porations, holding  charters  from  State  Legis- 
latures which  authorize  them  to  carry  on  the 
express   business  by  name;   others,  like  the 
American  Express  Company  and  the  National 
Express  Company,  are  not  corporations,  but 
quasi  partnerships,  with  additional  powers  rec- 
ognized by  legislation  in  the  State   of  New 
York,   where  more   than  seven   persons  are 
united ;  being  called  joint  stock  companies,  hav- 
ing transferable  snares  of  stock,  with  such  per- 
petuity of  organization  as  the  articles  of  the 
association  provide,  and  the  right  of  suing  and 
being  sued  in  the  name  of  the  president  or 
treasurer:  but  the  shareholders  being,  never- 
theless, liable,  as  partners,  among  themselves 
and  to  t^jB  public.    There  is  nothing  in  the  nat- 
ure of  the  express  business  which  prevents  its 
being  carried  on  by  an  ordinary  partnership 
or  even  by  an  individual,  provided  the  neces- 
sary contracts  can  be  obtained  with  transporta- 
tion lines.     Others  are  practically  branches  or 
bureaus  of  the  railroad  companies  themselves, 
acting  under  a  distinct  head  and  through  sepa- 
rate organizations,  but  the  profits  of  Uie  busi- 
ness accruing  to  the  railroad  treasury.   Others 
still  are  combinations  of  roads,  organized  in  an 
aggregate  f  orm^  for  the  purpose  of  transacting 
the  expre^ss  business  of  their  several  lines. 

Soon  after  the  organization  of  this  Commis 
sion  a  letter  was  received  from  the  Canadiar 
Express  Company  as  follows: 

•'Canadian  Express  Company, 
General  Superintendent's  Office, 
Montreal,  April  1,  1887. 
To  the  Hon.  the  Chairman  of  the 
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fldently  afUnned  that  the  carrier  could  require 
no  order  of  relief  from  Uie  OommlBsion  wheu 
the  circumstances  and  conditions  were  in  fact 
dissimilar,  since  the  greater  charM  was  not 
then  unlawful  and  not  forbidden.  This 
view  would  leave  the  carrier  at  libetry  to  act 
on  its  own  Judgment  of  the  conditions  and  cir- 
cumstances in  any  case,subject  to  responsibility 
to  the  Law  if  the  greater  charge  were  made  for 
the  shorter  transportation  when  the  circum- 
stances and  conditions  were  not  in  fact  dissimi- 
lar, unless  authorized  to  make  such  greater 
charge  by  the  reUeving  order  of  the  Commis- 
sion. 

When  the  Commission  was  called  upon  in 
the  performance  of  its  duty  to  give  an  inter- 
pretation to  this  section  it  was  found  on  com- 
parison of  views  that  the  interpretation  last 
above  mentioned  seemed  to  all  its  members  tp 
be  the  one  best  warranted  by  the  phraseolop^v 
of  the  statute.  Moreover,  when  it  was  consid- 
ered how  vast  was  the  railroad  milage  of  the 
country,  how  numerous  were  the  cases  in  dif- 
ferent sections  in  which,  for  divers  reasons, 
the  general  rule  prescribed  by  the  fourth  sec- 
tion was  then  departed  from,  this  interpreta- 
tion seemed  the  only  one  which,  in  admini^ 
tering  the  Law,  would  be  found  practical  or 
workable.  Possibly  the  Commission  might 
therefore  have  been  justified  in  making  imme- 
diate announcement  of  this  opinion. 

It  was  not,  however,  believed  to  be  wise  to 
make  such  announcement  at  that  time.  The 
construction  of  a  new  statute  having  ereat  re- 
medial purposes  in  view  ought  not  to  be  hast- 
ily made  by  the  tribunal  odled  upon  to  act 
under  it.  When  a  question  of  construction 
comes  before  the  courts  parties  interested  in 
taking  different  views  are  heard  by  counsel, 
and  if  the  case  is  important  the  court  is  likely 
to  have  all  the  considerations  which  support 
the  several  Tiews  presented,  and  will  thus  be 
fully  informed  when  it  comes  to  make  decision. 

Tiie  Commission  had  not  had  the  benefit  of 
discussion  by  counsel  of  this  most  important 
provision.  To  delay,  before  taking  any  action 
whatever,  until  in  the  ordinary  course  of  af- 
fairs a  case  should  arise  where  the  proper  con- 
struction of  the  section  should  be  the  point  in 
controversy,  might  be  exceedingly  injurious 
to  many  interests.  Under  these  circumstances 
it  seemed  to  the  Commission  that  the  prudent 
course,  and  the  course  most  consistent  with 
the  general  purposes  the  Act  was  intended  to 
accomplish,  was  to  take  such  action  as  for  the 
Ume  being  would  disturb  as  little  as  possible 
the  general  business  of  the  country,  and  at  the 
same  time  give  ample  opportunity  for  full  dis- 
cussion and  consideration  of  this  most  impor- 
tant question. 

The  Act  to  Regulate  Commerce  was  not  passed 
to  injure  any  interests,  but  to  conserve  and 
protect.  It  had  for  its  object  to  regulate  a 
vast  business  according  to  the  requirements  of 
Justice.  Its  intervention  was  supposed  to  be 
called  for  by  the  existence  of  numerous  evils, 
and  the  Commission  was  created  to  aid  in 
bringing  about  great  and  salutary  measures  of 
improvement.  The  business  is  one  that  con- 
cerns the  citizen  intimately  in  all  the  relations 
of  life^  and  sudden  changes  in  it,  though  in 
the  direction  of  improvement  might  in  their 
immediate  consequences   be   more   harmful 


than  beneficial.  It  w^  much  more  impor- 
tant to  move  safely  and  steadily  in  the  direc- 
tion of  reform  than  to  move  hastily,  regard- 
less of  consequences,  and  perhaps  be  compelled 
to  retrace  important  steps  after  great  and  pos- 
sibly irremediable  mischief  had  been  done. 
The  Act  was  not  passed  for  a  day  or  for  a  year; 
it  had  permanent  benefits  in  view,  and  to  ac- 
complish these  with  the  least  possible  disturb- 
ance to  the  immense  interests  involved  seemed 
an  obvious  dictate  of  duty. 

Acting  upon  these  views,  and  in  order  to 
give  opportunity  for  full  discussion,  the  Com- 
mission, after  having  made  sufficient  investi- 
gation into  the  facts  of  each  case  to  satisfy  it- 
self that  A  prima  facte  case  for  its  intervention 
existed,  made  orders  for  relief  under  the  fourth 
section,  where  such  relief  was  believed  to  be 
most  imperative.  These  orders  were  tempo- 
rary in  their  terms,  and  in  making  them  it 
was  announced  that  sessions  would  be  held  in 
the  section  of  the  country  to  which  a  malority 
of  these  orders  related,  at  which  all  parties  in- 
terested in  the  questions  they  presented  were 
at  liberty  to  appear  and  present  their  views. 
Whatever  view  should  ultimately  be  taken  of 
the  proper  interpretation  of  the  fourth  section, 
this  course  could  result  in  no  serious  injury. 
If  the  first  impression  of  the  Conunission 
should  be  held  to  be  correct,  the  orders  would 
only  sanction  what  might  have  been  done 
without  them;  but  if  the  opposite  view  should 
be  taken  thev  would  onlv  postpone  for  a  time 
the  strict  enforcement  of  the  fourth  section, 
and  give  opportunity  during  that  period  for 
the  business  of  the  country  to  adapt  itself  as 
far  as  possible  to  the  new  requirement. 

The  considerations  which  were  influential 
in  determining  when  these  temporary  orders 
should  be  granted  were  not  more  the  relief  of 
the  carriers  from  danger  of  loss  than  the  pre- 
vention of  threatened  disturbance  of  business 
interests  in  certain  localities,  which  by  its  re- 
flex action  seemed  liable  to  embarrass  seriously 
the  entire  country.  When  no  great  or  special 
urgency  was  shown,  connectmg  threatened 
injury  to  important  interests  with  the  literal 
enfQ,rcement  of  the  section,  or  when  the  only 
showing  made  was  the  loss  of  a  certain  line  of 
traffic  to  one  carrier  which  nevertheless  was 
adequately  served  by  being  given  another  di- 
rection, temporary  orders  were  not  made. 
Fifty-eight  petitions  were  filed  for  relief  from 
the  operation  of  the  fourth  section,  some  of 
which  were  joint;  ninety-fiverailroad  companies 
were  petitioners;  temporary  orders  were  made 
in  twenty  cases,  by  the  terms  of  which  forty* 
three  carriers  were  for  a  limited  period  and 
pending  full  investigation  relieved  from  the 
operation  of  the  section  as  to  certain  points 
enumerated  in  each  order,  where  the  charging 
of  less  for  the  longer  distance  was  permitted 
to  be  continued  for  the  time  being. 

The  opinion  of  the  Commission  upon  the 
applications  for  relief  is  herewith  given  in 
Appendix  A*.  In  the  same  appendix  is  given  a 
list  of  the  carriers  petitioning  and  a  statement 
of  the  action  of  the  Commission  on  each  case. 

In  finally  announcing  its  conclusion,  as  it 
did,  on  the  petition  of  the  Louisville  &  Nash- 
ville RailrofMl  Company  for  relief,  the  Com- 
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&  Boston  Dispatch  Express  Company,  Pacific 
Express  Company,  Southern  Express  Com- 
pany, United  Stales  Express  Company,  Wells, 
Fargo  &  Company. 

Each  of  these  companies  operates  a  certain 
territory  as  its  own,  the  entire  country  having 
been  definitely  subdivided  among  them  bv 
agreement  or  by  chance.  The  right  of  rail- 
road companies  to  make  an  exclusive  contract 
with  a  selected  express  company  for  the  hand- 
ling of  all  the  express  business  upon  its  line 
has  recently  been  established  by  the  Supreme 
Court  of  the  United  States.  The  language 
used  is  as  follows: 

*'The  reason  Is  obvious  why  special  con- 
tracts in  reference  to  this  business  are  necessa 
ry.    The  transportation  required  is  of  a  kind 
which  must,  if  possible,  be  had  for  the  most 
part  on  passenger  trains.    It  requires  not  only 
speed,  but  reasonable  certainty  as  to  the  quan- 
tity that  will  be  carried  at  any  one  time.    As 
the  things  carried  are  to  be  kept  in  the  person- 
al custody  of  the  messenger  or  other  employee 
of  the  express  company,  it  is  important  that  a 
certain  amount  of  car  space  should  be  spe- 
cially set  apart  for  the  business,  and  that  this 
should,  as  far  as  practicable,  be  put  in  the  ex- 
clusive possession  of  the  expressman  in  charge. 
As  the  busmess  to  be  done  is  'express,'  it  im- 
plies access  to  the  train  for  loading   at  the 
latest  and  for  unloading  at  the  earliest  con- 
venient moment.    All  this  is  entirely  incon- 
sistent with  the  idea  of  an  express  business  on 
passenger  trains  free  to  all  express  carriers. 
Railroad  companies  are  by  law  carriers  of  both 
persons  and  property.    Passenger  trains  have 
from  the  beginning  been    provided  for  the 
transportation    primarily   of  passengers  and 
their  baggage.    This  must  be  done  with  rea- 
sonable promptness  and  with  reasonable  com- 
fort to  the  passenger.    The  express  business 
on  passenger  trains  is  in  a  degree  subordinate 
to  the  passenger  business,  and  it  is  consequent- 
ly the  duty  of  a  railroad  company  in  arranging 
for  the  express  to  see  that  there  is  as  little  in 
terference  as  possible  with  the  wants  of  pas- 
sengers.   This  implies  a  special  understanding 
and  agreement  as  to  the  amount  of  car  space 
that  will  be  afforded,  and  the  conditions  on 
which  it  is  to  be  occupied,  the  particular  trains 
that  can  be  used,  the  places  at  which  they 
shall  stop,  the  price  to  be  paid,  and  all  the  va- 
rying details  of  a  business  which  is  to  be  ad- 
justed between  two  public  servants,  so  that 
each  can  perform  in  the  best  manner  its  own 
particular  duties.    All  this  must  necessarily 
be  a  matter  of  bargain,  and  it  by  no  means  fol 
lows   that  because  a  railroad   company  can 
serve  one  express  company  in  one  way  it  can 
as  well  serve  another  company  in  the  same  way 
and  still  perform  its  other  obligations  to  the 
public   in  a  satisfactory    manner.     The   car 
space  that  can  be  given  to  the  express  business 
on  11  passenger  train  is,  to  a  certain  extent, 
limited,  and,  as  has  been  seen,  that  which  is 
allotted  to  a  particular  carrier  must  be,  in  a 
measure,  under  his  exclusive  control.    No  ex- 
press  company  can  do  a  successful  business 
unless  it  is  at  all  times  reasonably  sure  of  the 
means  it  requires  for  transportation.     On  im 
portant  lines  one  company  will  at  times  fill 
all  the  space  the  railroad  company  can  well 
allow  for  the  business.    If  this  space  had  to 


be  divided  among  several  companies  there 
might  be  occasions  when  the  public  would 
be  put  to  inconvenience  by  delays  which 
would  otherwise  be  avoided.  So  long  as  the 
public  are  served  to  their  reasonable  satisfac- 
tion, it  is  a  matter  of  no  importance  who  serves 
them.  The  railroad  company  performs  its 
whole  duty  to  the  public  at  large  and  to  each 
individual  when  it  affords  the  public  all  rea- 
sonable express  accommodations.  If  this  is 
done  the  railroad  company  owes  no  duty  to 
the  public  as  to  the  particular  agencies  it  shall 
select  for  that  purpose.  The  public  require 
the  carriage,  but  the  company  may  choose  its 
own  appropriate  means  of  carriage. '  always 
provided  they  are  such  as  to  insure  reasonable 
promptness  and  security."  [Express  Cases, 
117  XL  S.  28(29L.  ed.  801).] 

The  express  business  is.  therefore, very  large- 
ly noncompetitive.  Cases  exist  where  two  or 
more  railroad  or  steamboat  lines,  over  which 
different  express  companies  have  contracts, 
reach  the  same  terminal  or  junction  points;  but, 
so  far  as  the  public  are  aware,  there  has  been 
little  difficulty  in  establishing  and  maintaining 
agreed  rates  in  such  instances.  Rate  wars  or 
even  the  existence  of  any  active  competition 
among  express  companies  have  seldom,  if  ever, 
been  heard  of.  Interchange  of  traffic  between 
the  different  companies  at  points  of  1  unction 
is  carried  on  without  friction,  usually  upon 
the  simple  theory  that  the  public  in  such  casefr 
must  pay  the  diarges  of  two  companies  in 
stead  of  one. 

Their  methods  of  organization  are  very  di- 
verse.   Some,  like  the  Southern  Express  Com- 
pany and  Wells,  Fargo  &  Company,  are  cor- 
porations, holding  charters  from  State  Legis- 
latures which  authorize  them  to  carry  on  the 
express   business  by  name;   others,  like  the 
American  Express  Company  and  the  National 
Express  Company,  are  not  corporations,  but 
quasi  partnerships,  with  additional  powers  rec- 
ognized by  legislation  in  the  State   of  New 
York,   where  more  than  seven   persons  are 
united ;  being  called  joint  stock  companies,  hav- 
ing transferable  shares  of  stock,  with  such  per- 
petuity of  organization  as  the  articles  of  the 
association  provide,  and  the  right  of  suing  and 
being  sued  in  the  name  of  the  president  or 
treasurer;  but  the  shareholders  being,  never- 
theless, liable,  as  partners,  among  themselves 
and  to  Xhfi  public.    There  is  nothing  in  the  nat- 
ure of  the  express  business  which  prevents  its 
being  carried  on  by  an  ordinary  partnership 
or  even  by  an  individual,  provided  the  neces- 
sary contracts  can  be  obtained  with  transporta- 
tion lines.     Others  are  practically  branches  or 
bureaus  of  the  railroad  companies  themselves, 
acting  under  a  distinct  head  and  through  sepa- 
rate organizations,  but  the  profits  of  uxe  busi- 
ness accruing  to  the  railroad  treasury.   Others 
still  are  combinations  of  roads,  organized  in  ao 
aggregate  form,  for  the  purpose  or  transacting 
the  expre^ss  business  of  their  several  lines. 

Soon  after  the  organization  of  this  Commis 
sion  a  letter  was  received  from  the  Canadiar 
Express  Company  as  follows: 

"Canadian  Express  Company, 
General  Superintendent's  Office, 
Montreal,  April  1,  1887. 
To  the  Hon.  the  Chairman  of  the 
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that  also.  The  Commission  does  not  take  this 
Tiew,  but  has  decided  in  the  case  of  the  Ver- 
mont State  Orange  against  the  Boston  &  Low- 
ell Railroad  Ck>.  and  others  (1  Interstate  Com- 
merce Commission  Reports,  page  158)  [ante, 
671],  that  where  a  carrier  unites  with  one  or 
more  others  in  making  a  rate  for  long  haul 
traffic,  the  rate  so  made  constitutes  a  measure 
for  the  rates  on  short  haul  traffic  upon  its  own 
lines  as  much  as  it  would  if  the  long  haul 
transportation  was  on  its  line  exclusively. 

Where  the  practice  of  making  the  greater 
charge  upon  Uie  shorter  haul  has  long  pre- 
yailed,  the  effect  of  its  abrogation  upon  some 
portion  of  the  business  of  the  smaller  cities  of 
the  country  should  perhaps  be  noted.  Those 
cities  have  generally  been  in  position  to  handle 
goods  of  all  kinds,  purchasing  them  at  import- 
ing, manufacting,  and  producing  points,  and 
reselling  to  retail  dealers  in  the  more  immediate 
vicinitv.  The  rates  of  freight  have  favored 
these  distributing  points,  ancThave  been  so  low 
that  goods  could  be  taken  to  them  and  sent 
forward  after  handling,  or  even  returned  for  a 
certain  distance  over  the  same  line,  at  a  less 
aggregate  rate  of  freight  than  the  smaller 
places  could  obtain  on  the  some  goods  from  the 
same  initial  point.  The  ability  to  do  this  has 
developed  verv  important  business  houses, 
and  has  largely  controlled  business  methods 
in  some  sections  of  the  country;  but  it  no 
longer  exists  where  the  fourth  section  has  been 
literaUy  applied.  The  rate  from  the  initial 
point  to  the  given  citv — as,  for  example,  from 
Baltimore  or  Philadelphia  to  Danville,  Ya. — 
added  to  the  rate  from  that  point  to  smaller 
points  beyond,  will  then  be  more  than  the 
through  rates  from  the  initial  point  to  the  lat- 
ter places,  and  at  the  same  time  the  rate  to  the 
given  city  will  be  as  great  or  greater  than  the 
rates  to  the  intermediate  points  on  the  same 
line;  and  the  natural  effect  is  to  depress  the 
wholesale  business  at  all  such  points  and  to 
throw  the  trade  into  the  hands  of  metropolitan 
dealers.  This  fact  is  clearly  seen  in  some  of 
the  cases  now  pending  before  the  Commission. 
There  are  compensations  for  all  such  incident- 
al injuries;  and  the  question  involved  being 
one  of  legislative  policy,  the  Commission  deems 
it  sufficient  to  state  Uie  facts  as  they  exist, 
without  comment  upon  them. 

Tlie  Commission,  on  October  20,  caused  a 
olxcalar  letter*  to  be  sent  to  the  various  car- 
riers subject  to  the  provisions  of  the  Act 
throughout  the  United  States,  inquiring  con- 
cerning the  pracUcal  application  of  the  fourth 
Motion  in  making  the  tariffs  in  use  upon  the 
lines  of  each  respectively.  This  circular  has 
been  very  generally  answered,  and  the  replies 
give  full  information  in  respect  to  the  manner 
In  which  the  provisions  of  the  "long  and  short 
haul"  clause  are  now  being  observed  by  the 
carriers.  A  very  large  number  of  rafiroad 
companies,  lines  and  systems  answer  une- 
quivocally that  there  are  no  points  upon  their 
respective  lines  to  or  from  which  interstate 
rates  for  passengers  or  freight  are  greater  than 
to  or  from  moie  distant  points  in  the  same  di- 
rection over  the  same  line.  Others,  slightly 
misapprehending  the  inquiry  made,  state  that 
no  such  instances  exist  upon  their  own  roads; 

*6ee  ante,  SQL 
Irtjck  S. 


but  that  joint  tariffs  are  made  by  them  to 
points  upon  other  roads  where  variations  from 
the  rule  exist.  Still  others  state  the  points 
upon  their  lines  which  are  exceptionally  treat- 
ed, and  give  the  reasons  which  are  claimed  to 
justify  them  in  the  rates  made. 

The  statements  and  explanations  of  the  dif- 
ferent companies  so  far  as  they  are  other  than 
a  simple  negative  reply,  present  the  situation 
so  clearly  and  directly,  from  the  standpoint  of 
the  carriers,  and  show  so  distinctly  the  various 
circumstances  and  conditions  found  in  differ- 
ent parts  of  the  country  which  are  claimed  by 
them  to  affect  their  traffic  to  an  extent  warrant- 
inff  a  departure  from  the  letter  of  the  statutory 
rule  that  the  Commission  has  determined  to 
lay  the  entire  series  before  Congress  as  an  ap- 
pendix to  this  report.  This  appendix,  which 
is  marked  E,  contains  the  following  documents: 

L.  Circular  letter  to  carriers  of  October  20, 
1887; 

n.  List  of  carriers  which  reply  that  they  do 
not  make  interstate  rates  where  a  greater  sum 
is  charged  for  a  shorter  than  for  a  longer  dis- 
tance in  the  same  direction  over  the  same  line, 
to  or  from  any  point  on  their  respective  roads; 

IIL  Letters  and  documents  from  carriers 
which  accepted  the  invitation  of  the  Commis- 
sion to  make  a  statement  concerning  the  cir- 
cumstances and  conditions  of  traffic  which 
they  claimed  made  their  case  exceptional. 

Reviewing  railway  operations  during  the 
period  which  has  elaps^  since  the  Act  took 
effect,  the  Commission  feels  warranted  in  say« 
ing  that  while  less  has  been  done  in  the  direc- 
tion of  bringing  the  freight  tariffs  into  con- 
formity with  the  general  rule  prescribed  by  the 
fourth  section  than  some  persons  perhaps  ex* 
pected,  there  has  nevertheless  been  a  gratify- 
ing advance  in  that  direction,  and  there  is  every 
reason  to  believe  that  this  will  continue.  That 
substantial  benefits  will  flow  from  making  the 
rule  as  general  as  shall  be  found  practicable 
cannot  he  doubted;  and  even  when  the  cir- 
cumstances and  conditions  of  long  and  short 
haul  traffic  are  dissimilar,  the  dedrability  of 
avoiding  any  considerable  disparity  in  the 
charges  is  great  and  obvious,  bo  far,  there- 
fore, and  so  fast  as  business  prudence  and  a 
proper  regard  to  the  interests  of  the  communi- 
ties which  would  be  disturbed  and  injured  by 
precipitate  changes  will  admit  of  its  being 
done,  such  railroad  companies  as  do  not  now 
conform  to  the  statutoiV  rule  should  make 
their  rates  on  these  two  classes  of  traffic  more 
obviouslv  just  and  more  proportional  than  th^ 
have  hitherto  been  or  now  are. 

in.  Thb  Filing  Ain>  Pubuoatioh  of 

TABIFFa 

In  addition  to  the  publication  of  the  freight 
and  passenger  tariffs,  each  carrier  is  also  re- 
quired to  me  with  the  Commission  copies  of 
its  schedules  of  rates,  fares,  and  charges,  and 
promptly  to  notify  the  Commission  of  aU 
chanses  made  in  the  same;  also  to  file  with 
the  Commission  copies  of  all  contracts,  agree- 
ments, or  arrangements  with  other  carriers  in 
relation  to  any  traffic  affected  by  the  provisions 
of  the  Act  to  which  it  may  be  a  party.  And 
in  cases  where  passengers  and  freight  pass  over 
continuous  lines  or  routes  openSed  by  more 
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to  tbe  public  is  practically  an  impossibility 
This  can  hardly  be  assumed  to  be  the  case,  how- 
ever, especially  in  view  of  the  fact  that  the  lines 
of  many  railroad  systems  which  have  complied 
With  the  Law  are  also  excessively  long  and 
intricately  inyolved,  and  the  schedules  of  rates 
on  file  not  only  cover  stations  upon  the  line 
of  these  roads  themselves,  but  very  largely 
upon  connecting  lines  as  well.  It  is  known, 
moreover,  that  m  the  express  business  there 
is  very  little  classification  of  freight,  the  tariff 
being  usually  upon  a  uniform  basis  per  100 
pounds,  with  proportionate  charges  for  less 
«nd  for  greater  weights,  the  stations  being 
very  widely  grouped,  and  the  charges  for 
other  services  being  governed  by  fixed  rules. 
In  fact,  it  seems  necessary  that  agents  of  ex- 
press companies  should  be  instructed  explicit- 
ly as  to  charges  to  be  made  by  them;  and  if 
they  can  be  intelligently  notified  by  instruc- 
tions from  the  general  ofiSces  it  would  seem 
quite  possible  to  inform  the  public  also. 
Moreover,  the  routes  covered  by  the  three  ex- 
press companies  which  have  already  filed  their 
schedules  with  the  Commission  are  quite  ex- 
tensive, and,  although  the  tariffs  so  filed  are 
made  up  upon  different  plans,  yet  they  are 
each  intelligible  and  are  sufficient  to  negative 
the  idea  that  the  thing  proposed  by  Congress 
is  not  possible  of  accomplishment  by  this  class 
of  carriers. 

It  would  seem,  therefore,  that  the  bringing 
of  express  companies  within  the  salutary  pro- 
visions of  the  Act  to  Regulate  Commerce  is 
practicable  and  on  some  accounts  desirable. 
The  question  remains  whether  or  not  this  has 
been  accomplished  by  the  statute  as  it  stands. 

In  respect  to  some  of  the  express  companies 
there  can  be  little,  if  any,  doubt  that  they  are 
fully  subject  to  the  provisions  of  the  Law 
When  a  railroad  company  itself  conducts  the 
parcel  traffic  on  its  line  by  its  ordinary  transpor- 
tation staff,  or  through  an  independent  bureau 
organized  for  the  purpose,  or  by  a  means  of 
a  combination  with  other  railroad  companies 
in  a  joint  arrangement  for  the  transaction  of 
this  so-called  express  business,  it  will  not  be 
seriously  questioned  but  that  this  branch  of 
the  traflac  is  subject  to  the  Act  to  Regulate  Com- 
merce as  fully  as  the  ordinary  freight  traffic. 

But  the  case  of  the  independently  organized 
express  companies  must  be  more  carefully 
considered. 

The  frame  of  the  Act  in  question  is  this: 
The  first  section  provides  "that  the  provisions 
of  this  Act  shall  apply  to  any  common  car- 
rier or  carriers  engaged  in  the  transportation 
of  passengers  or  property  wholly  by  railroad 
or  partly  by  railroad  and  partly  by  water," 
when  the  traffic  is  interstate.  The  other  sec- 
tions uniformly  refer  to  *'any  common  carrier 
subject  to  the  provisions  of  this  Act."  There- 
fore the  definition  in  the  first  section  controls 
the  application  of  the  Law  by  stating  what 
carriers  are  within  its  terms;  and  the  implica- 
tion at  once  arises  that  common  carriers  exist 
which  are  not  subject  to  the  provisions  of  the 
Act,  which  is  obviously  true  of  stage  coaches, 
independent  steamboat  lines,  etc. 

It  is  said  that  the  words  of  the  Act  above 
quoted,  namely:  "wholly  by  railroad  or  part- 
ly by  railroad  and  partly  by  water,"  do  not 
describe  the  transportation  business  conducted 


by  express  companies,  for  the  reason  that  their 
business  is  largely  upon  water  routes  discon- 
nected from  railroad  lines  and  upon  stage  coach 
routes,  as  well  as  by  teams  used  for  the  collec- 
tion and  delivery  of  goods  and  for  their  trans- 
portation between  the  termini  of  connecting 
lines.  A  very  large  proportion  of  their  traffic 
is  by  rail.  Their  exclusion  from  the  opera- 
tion of  the  statute  upon  the  ground  that  in 
cities  and  large  towns  it  is  customary  for  ex- 
press companies  to  collect  and  deliver  the 
freight  would  seem  to  be  too  refined  a  con- 
struction to  place  upon  the  Law.  Borne  rail- 
roads do  the  same  thing,  and  it  is  much  more 
common  in  England  than  here.  Wherever  it 
is  done  in  respect  to  interstate  commerce  it  is 
obviously  merely  incidental  to  the  main  busi- 
ness, which  is  the  carriage  from  place  to  place 
by  railroad.  No  separate  charge  for  this 
service  is  made,  the  charge  being  usually  the 
same  whether  the  goods  be  received  and  de- 
livered at  the  general  business  office  of  the 
carrier  or  by  team  at  the  office  or  residence  of 
the  customer.  If  additional  charee  for  collec- 
tion or  delivery  is  made,  it  can  easily  be  stated. 

The  word  "wholly"  in  the  first  section  of 
the  Act  may  have  been  used  in  contradistinc- 
tion to  the  word  "partly"  in  the  next  clause— 
"wholly  by  railroad  or  partly  by  railroad  and 
partly  by  water" — and  not  as  a  limitation  up- 
on the  method  of  carriage  with  the  meaning 
by  railroad  solely,  or  by  railroad  and  not  other- 
wise, as  claimed  by  the  express  companies; 
nevertheless,  the  literal  application  of  the 
word  "wholly"  would  exclude  a  great  part  of 
the  business  transacted  by  express  companies, 
for  it  can  be  truthfully  said  as  to  the  larger 
percentage  of  their  shipments  that  they  are 
not  "wholly  by  railroad"  or  "partly  by  rail- 
road and  partly  by  water."  A  great  amount 
of  team  and  messenger  service  is  inyolved.  as 
well  as  the  use  of  other  vehicles  of  transports 
tion  which  are  not  within  the  language  of  the 
Act.  The  use  of  that  word  in  a  section  which 
was  evidently  framed  with  the  greatest  care 
affords  a  fair  foundation  for  the  claim  thai 
the  Act  does  not  describe  the  modes  of  trans- 
portation employed  by  express  companies  with 
sufficient  precision  to  bring  them  within  its 
terms. 

It  is  moreover,  true,  as  claimed,  that  the  ex- 
press business,  so-called,  has  been  of  such  long 
standing  and  presents  such  a  well  known  and 
complete  organization  in  every  portion  of  the 
country  that  it  must  be  considered  to  be  a  sub- 
ject which  was  perfectly  understood  by  C<m- 
gress  at  the  time  of  the  enactment  of  the  Law  in 
question.    More  than  this,   it  is  a  business 
which  has  heretofore  and  frequently  been  the 
occasion  of  distinct  legislation  by  Congress, 
both  in  connection  with  railroad  business  and 
as  contradistinguished  therefrom.     We  have 
been  referred  to  a  series  of  congressional  enact- 
ments running  back  twenty  years,  in  which 
the  express  business,  by  name,  haa  been  the 
subject  of  statutory  provisions;  and  the  same 
is  true  in  the  legislation  of  the  various  States. 
In  view  of  this  the  question  is  asked,  If  it  was 
the  intention  of  Congress  to  make  the  expreu 
companies  subject  to  the  provisions  of  the  In- 
terstate Commerce  Act,  why  did  not  the  Law 
explicity  so  state?    It  is  said  that  the  additiom 
of  a  few  words  would  have  amply  exproraed 
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by  the  open  rates  are  still  frequeDt;  and  it  is 
not  to  be  dented  that  in  the  existing  tariffs  there 
are  many  rates  which,  as  compared  with  others 
made  by  the  same  carriers,  seem  to  be  unfair 
and  oppressive.  But  even  as  regards  this  spe- 
cies of  injustice  the  good  effects  of  the  Law  are 
manifest.  For  whereas  formerly  the  carriers 
made  discriminations  at  fileasure,  and  gave 
preferences  for  which  their  own  interest  or 
convenience  was  deemed  sufficient  reason,  the 
discriminations  or  preferences  which  are  now 
complained  of  are  such  as  the  carriers  under- 
stand they  may  be  called  upon  to  defend;  and 
they  are  aware  that  the  defense,  to  be  success- 
ful, must  be  based  on  grounds  of  substantial 
justice,  or  at  least  on  erounds  not  palpably  un- 
tenable. This  necessity  for  defending  the  dis- 
criminations made  may  be  expected  to  reduce 
very  considerably  their  number,  and  has  al- 
ready done  much  toward  bringing  about  more 
just  proportions  in  the  classification  and  rating 
of  property  transported. 

In  the  performance  of  its  duty  of  supervis- 
ion, the  Commission  has  found  it  necessary  to 
cooduct  a  very  extended  and  voluminous  cor- 
respondence, which  could  not  be  presented  in 
this  place  even  in  abstracts.  A  few  letters 
from  the  Ck)mmis8ion  which  laid  down  rules, 
or  were  of  more  than  individual  importance, 
are,  however,  given  in  an  appendix  hereto 
marked  0.  In  connection  with  these  letters, 
attention  is  called  to  the  decision  made  by  the 
Commission  in  the  case  of  The  Vermont  State 
Grange  «.  The  Boston  and  Lowell  Railroad 
Company  etal.,  [ante,  571,]  that  the  railroads 
who  unite  in  fast  freight  lines  are  responsible 
for  their  rates,  and  bound  to  see  that  the  tariffs 
are  properly  filed. 

V.  Complaints  to  and  Adjudications  by 
THE  Commission. 

The  ninth  section  of  the  Act  provides  that 
"any  person  or  persons  claiming  to  be  damaged 
by  any  common  carrier,  subject  to  the  provis- 
ions of  this  Act,  may  either  make  complaint  to 
the  Commission  or  may  bring  suit  in  his  or  her 
own  behalf  for  the  recovery  of  the  damages" 
in  a  federal  court.    The  thirteenth  section  is: 

That  any  person,  firm,  oorporatlon,  or  aasoolatioQ, 
or  any  meroantlle,  aflrrioultural,  or  manufaoturinir 
society,  or  any  body  politic  or  municipal  orgaolza- 
UoD  oomplainlDff  of  any  thing*  done  or  omitted  to  be 
done  by  any  common  carrier  subject  to  the  provis- 
ions of  this  Act,  in  contravention  of  the  provisions 
thereof,  may  apply  to  said  Commission  by  petition, 
which  shall  briefly  state  the  facts:  whereupon,  a 
statement  of  the  charges  thus  made  shall  be  forward- 
ed by  the  Commission  to  surh  common  carrier,  who 
shalfbe  called  upon  to  satisfy  the  complaint  or  to  an- 
swer the  same  in  writing  within  a  reasonable  time, 
to  be  specified  by  the  Commission.  If  such  common 
carrier,  within  the  time  specified,  shall  make  repara- 
tion for  the  injurv  alleged  to  have  been  done,  said 
carrier  shall  be  relieved  of  liability  to  the  complain- 
ant onli  for  the  particular  violation  of  law  thus 
oomplained  of.  If  such  carrier  shall  not  satisfy  the 
oomplrtint  within  the  time  specitled.  or  there  shall 
appear  to  be  any  reasonable  ground  for  investigat- 
ing said  complaint,  it  shall  be  the  duty  of  the  Com- 
missien  to  investigate  the  matters  complained  of  in 
such  manner  and  by  such  means  as  it  sliall  deem 
inroper. 

Said  Commission  shall  in  like  manner  investigate 
any  complaint  forwarded  by  the  railroad  commis- 
oloner  or  railroad  commission  of  any  State  or  Ter- 
rltonr,  at  the  request  of  such  commissioner  orcom- 
mlasion,  and  may  institute  any  inquiry  on  its  own 
motion  in  the  same  manner  and  to  the  same  effect 
as  though  complaint  had  been  made. 

Imtsu  8. 


No  complaint  shall  at  any  time  be  dismissed  be- 
cause of  the  absence  of  direct  dama^re  to  the  com- 
plainant. 

The  complaints  made  to  the.Commission  have 
been  very  numerous,  and  in  many  cases  the 
complainants  have  appeared  to  suppose  that 
the  Commission  could  interpose  and  correct  at 
once  an  alleged  evil  on  an  ex  parte  statement  of 
its  existence.  In  other  cases  the  statement  of 
facts  has  been  so  defective  that  no  opinion 
could  be  formed  whether  or  not  a  real  griev- 
ance existed.  In  no  case  has  the  Commission 
declined  to  rive  attention  to  a  complaint  be- 
cause  of  its  being  informal  or  imperfectlv  pre- 
sented; but  when  not  in  shape  for  its  action,  if 
the  facts  indicated  a  probable  CTievance,  it  has 
opened  correspondence  with  the  carrier  with  a 
view  to  redress.  In  the  majority  of  cases  the 
correspondence  has  resulted  in  satisfactory  ar- 
rangement. Either  the  complainant  has  been 
found  to  be  mistaken  in  his  facts,  or  if  wronged 
it  has  been  through  the  carelessness  or  mistake 
of  an  agent  which  the  carrier  readily  corrected, 
or  if  the  facts  presented  a  case  of  aifference  of 
opinion,  the  parties,  when  brought  into  com- 
munication, succeeded  in  finding  some  basis 
for  settlement  without  further  Intervention. 
This  method  of  disposing  of  complaints  is  be- 
lieved by  the  Commission  to  be  more  useful 
than  any  other,  because  its  tendency  is  towards 
the  establishment  of  desirable  relations  between 
the  carriers  and  those  who  must  be  their  cus- 
tomers; but  when  such  a  disposition  of  a  case 
proves  to  be  impracticable,  the  complainant, 
if  he  desires  it,  is  given  the  necessary  direc- 
tions for  putting  his  complaint  in  form  for  an 
adjudication. 

It  is  provided  by  the  fourteenth  section  of 
the  Act — 

That  whenever  an  investigation  shall  be  made  by 
said  Commission,  it  shall  be  its  duty  to  make  a  re- 
port in  writing  in  respect  thereto,  which  shall  In* 
dude  the  findings  of  fact  upon  which  the  conclu- 
sions of  the  Commission  are  based,  together  with  Its 
recommendation  as  to  what  reparation,  if  any, 
should  be  made  by  the  common  carrier  to  any  party 
or  parties  who  may  be  found  to  have  been  injure<^ 
ana  such  findings  so  made  shall  thereafter,  in  all  Ju- 
dicial proceedings,  be  deemed  prima  faoU  evidenoe 
as  to  fkidh  and  every  fact  found. 

And  by  the  fifteenth— 

That  if  in  any  case  in  which  an  investigation  shall 
be  made  by  said  Commission  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  Commission,  either 
by  the  testimony  of  witnesses  or  other  evidence, 
ttiat  anything  has  been  done  or  omitted  to  be  done 
in  violation  of  the  provisions  of  this  Act,  or  of  any 
law  cognizable  by  said  Commission,  by  any  com- 
mon carrier,  or  that  any  injury  or  damage  has  been 
sustained  by  the  partj  or  parties  complaining,  or 
by  other  parties  aggrieved  in  consequence  or  any 
such  violation,  it  shall  be  the  duty  of  the  Commis- 
sion to  forthwith  cause  a  copy  of  its  report  in  re- 
spect thereto  to  be  delivered  to  such  common  ear- 
ner, together  with  a  notice  to  said  common  carrier 
to  cease  and  desist  from  such  violation,  or  to  make 
reparation  for  the  Injury  so  found  to  have  been 
done,  or  both,  within  a  reasonable  time,  to  be  spec- 
ified by  the  Commission:  and  if,  within  the  time 
3>ecified,  it  shall  be  made  to  appear  to  the  Com  mia- 
ou that  such  common  carrier  has  oeased  from 
such  violation  of  law,  and  has  made  reparation  for 
the  injury  found  to  have  been  done,  in  compliance 
with  the  report  and  notice  of  the  Commission,  or  to 
the  satisfaction  of  the  party  complaining,  a  state- 
ment to  that  effect  shall  be  entered  of  record  by  the 
Commission;  and  the  said  common  carrier  shall 
thereupon  be  relieved  from  further  liability  or 
penalty  for  such  particular  violation  of  law. 

In  none  of  the  cases  so  far  decided  by  the 
Commission  has  it  felt  called  upon  to  order 
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F.  B.  THURBER  et  al.,  Committee,  etc., 

V, 

NEW    YORK    CENTRAL    &     HUDSON 
RIVER  R.  "BL  CO,  etoL 

(No.  65.) 

Thomas  L.  GREENE 

V. 

NEW    YORK    CENTRAL    &    HUDSON 
RIVER  R.  R.  CO.  et  al 

(No.  66.) 

Francis  H.  LEGGETT  &  CO. 
«. 

BALTIMORE  &  OHIO  R.  R.  CO.  o<  <U, 

(No.  67.) 

ANSWER  in  cases  known  as  the  '*Car  Load 
Lot  Cases."  against  the  "Trunk  Lines." 
(The  substance  of  the  complaints  in  these 
cases  is  stated  on  pages  855,  896  and  897,  ante. 
The  answers  are  substantially  the  same  in  all 
the  cases,  and  therefore  one  only  is  now 
given,  that  in  Thurber  v.  N.  T,  Central  db  Hud- 
son River  R,  R,  Co.  etal,) 

The  joint  answer  of  the  New  York  Central 
&  Hudson  River  Railroad  Company,  the  New 
York,  Lake  Erie  &  Western  Railroad,  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company,  the  Pennsylvania  Railroad  Coih- 
pany,  and  the  Baltimore  85  Ohio  Railroad 
Company  to  the  petition  of  P.  B.  Thurber,  M. 
N.  Day,  E.  A.  Doty,  H.  K.  Miller.  W.  B. 
Timms,  and  B.  F.  Shores,  claiming  to  be  a 


committee  and  to  represent  the  New  York 
Board  of  Trade  &  Transportation,  socall^: 

1.  The  respondents  are  not  advised  that  the 
petitioners  represent  the  New  York  Board  of 
Trade  and  Transportation,  or  that  said  board 
comprises  In  its  membership  upwards  of  1000 
firms  and  individuals,  and  therefore  ask  that 
the  petitioners  be  held  to  due  proof  thereof. 

2.  The  respondents  deny  the  other  allega- 
tions of  the  petition,    and   each  and  every 
of  them,  except  as  hereinafter  stated.    They 
say  and  allege  that  in  March,  1887,  the  Joint 
Committee,  so  called,  being  a  committee  com- 
posed of  representatives  of  the  Trunk  Line 
Association,  so  called,  the  Central  TrafSc  As- 
sociation, so  called,  and  certain  other  railroad 
companies,  after  careful  consideration,  adopt- 
ed, to  take  effect  April  1,  1887,  the  New  (of- 
ficial Classification,  superseding  the  Official 
Classification  of  east  bound  Freight,  the  Of- 
ficial Classification  of  west  bound  Freight, 
the  Middle  and  Western  States  Classiflcatioa 
of  Freight,  and  the  Joint  Merchandise  Freight 
Classification,  in  force  prior  to  April  1, 1^7, 
in  different  parts  of  the  country,  and  upon 
various  traffic,  which  classification  was  ac- 
cepted by  the  respondent  companies  and  other 
railroad  companies,  and  was  used  by  all  the 
railroad  companies  In  the  territory  east  of  the 
Mississippi  River  and  north  of  the  Ohio  River, 
embracing  one  half  of  the  railroad  milage  and 
80  per  cent  of  the  railroad  tonnage  of  the 
United  States;  that  subsequently  the  said  Joint 
Committee,   after  careful  consideration,  the 


teot  the  same  has  been  watered,  and  bow  often  cor- 
ners have  been  made  on  such  watered  stock;  length 
of  lines  in  miles;  whether  the  business  is  oonducted 
by  rail,  vessel,  or  otherwise;  total  amount  paid  to 
railroads  or  vessels  for  use  01?  line  or  lines;  number 
of  oflioers;  number  of  persons  enfira^red  in  greneral 
administration;  number  of  agents  and  messengers; 
total  receipts;  total  expenditures,  exhibiting  sepa- 
rately amount  paid  for  salaries,  for  repairs,  and  for 
general  expenses.    ♦   ♦   ♦ 

**He  may  require  such  other  information  as  to 
the  subjects  of  this  section  as,  in  his  Judgment,  may 
be  necessary  to  secure  such  returns  as  will  exhibit 
the  transactions  of  said  several  companies." 

In  compliance  with  this  requirement,  a  sohednle 
was  prepared  at  the  census  office  containing  the 
interrogatories  appropriate  to  the  collection  of  the 
information  desired.  A  letter  was  addressed  from 
tiiat  office  to  the  proper  officer  of  each  company  or 
association  known  to  be  doing  what  is  usually  called 
an  express  business,  inclosing  a  copy  of  this  sched- 
ule, and  demanding  a  return  thereupon.  As  the  re- 
sult of  this  effort  it  was  ascertained  that  the  com- 
panies and  associations  in  question  were  in  general 
not  incorporated  companies  within  the  ordinary 
significance  of  that  term,  the  express  business  of 
the  country  being,  as  it  would  appear, transacted  un- 
der a  highly  anomalous  system.  Of  all  the  com- 
panies addressed,  but  two,  and  those  not  the  most 
important,  admitted  that  they  came  within  the 
purview  of  the  law.  The  others  represented  them- 
selves either  as  mere  business  partnerships  or  else 
as  associations  of  railroads,  apportioning  their  ex- 
penses, pooling  their  earnings  in  the  carrying  of 
parcels,  under  agreements  often  informal,  and  even 
subject  at  times  to  oral  modification  or  enlarge- 
ment. 

»  The  Adams  Express  Company,  the  (Jnited  States 
Express  Company,  and  the  New  York  &  Boston 
Despatch  Company,  for  instance,  state  that  they 
are,  severally,  but  Joint  partnerships,  and  pay  taxes 
neither  on  their  capital  stock  nor  on  their  ousiness; 
that  their  officers  are  perpetual,  and  not  affected  by 
any  election  through  stockholders,  it  not  even 
being  the  custom  to  hold  stockholders'  meetings. 
The  American  Foreign  and  European  Express  Com- 
pany, strain,  claims  that  it  does  not  operate  in  the 
iTnited  States,  but  considers  itself  simply  as  a  for- 
warding agency. 

The  Faoinc  Express  Company  took  the  place  of 


the  express  departments  of  the  Kansas  Fadflo  and 
the  Union  Pacific  Railways,  and  is  virtually  an  as- 
sociation of  the  Union  Pacific  the  Missouri  Pacific, 
and  the  Wabash,  Saint  Louis,  and  Pacific  Railways, 
which  carry  on  the  express  business  upon  their  own 
lines  under  the  name  of  the  Pacific  Express  Com- 
pany, the  stock  being  subscribed  for  (but  not  issued) 
on  the  assumed  proportion  of  the  acrfrregiite  net 
proceeds  which  each  system  would  earn.  The  net 
earnings,  as  nearly  as  they  can  be  ascertained,  are 
paid  to  the  railways  monthly.  The  company  is.  In 
fact,  a  part  of  these  railways,  which  include  their 
respective  receipts  from  the  express  or  parcels  busi- 
ness in  their  proper  railway  accounts. 

Under  the  conditions  recited,  the  oensus  office 
was  advised  that  it  was  doubtful  whether  it  would 
be  held  that  companies  and  associations  like  the 
foregoing  came  within  the  requirements  of  the 
census  law.  while  it  was  certain  that  such  returns 
could  not  be  exacted  from  the  companies  or  asso- 
ciations under  the  penalties  of  the  statute,  penal 
provisions  being*  always  construed  strictly. 

At  the  same  time  that  the  inadequacy  of  the  pro- 
visions of  the  existing  law  respecting  the  companies 
doing  an  express  business  was  discovered  it  was  as- 
certained that  much  of  that  business  throughout 
the  country  was  done  in  such  a  way  as  to  render  it 
of  the  highest  difficulty,  if  not  virtually  impossible, 
to  disentangle  it  from  the  general  web  of  railway 
transactions,  even  were  the  parties  conduoting  thai 
business  unmistakably  subject  to  the  requirements 
of  the  law  in  this  respect.    Especially  was  this 
found  to  be  the  case  with  the  officers  and  employes 
engaged  who  were  in  a  great  maJorttv  of  oaaea  tbe 
officers  or  employ^  of  railroad8,alreaay  so  reported, 
and  giving  to  the  express  business  only  a  varying 
f  racUon  of  their  time,  of  which  no  reoord  was  kept. 
Such  a  condition  of  things  did  not  seem  to  Justify 
the  census  office  in  a  recommendation  to  Oongrrm 
of  new  legislation  to  enlarge  the  scope  of  the  pro- 
vision already  recited  and  to  confer  upon  the  agents 
of  the  census  greater  powers.    Indeed,  only  a  com- 
mission constituted  with  judicial  author!^,  bavinr 
the  power  of  subpena  and  of  summary  punishment 
for  contempt,  could,  with  any  degree  of  auoocai, 

£ursue,against  unwilling  compank«,  tbe  inquiiir  to- 
>  the  express  business  which  was  in  contemplatloa 
of  Congress  in  the  enactment  of  the  provJfllon 
cited.     ♦         ♦         ♦         ♦         •         •  • 
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In  «ome  caaes  this  courae  is  almost  a  neces- 
-sltj.  The  nature  of  the  questions  involved  is 
such  that  they  concern  large  sections  of  the 
•country  quite  as  much  as  they  do  the  parties 
complainant  and  defendant,  and  the  case 
•ought  to  be  so  conducted  that  any  citizen 
whose  interests  may  be  affected  can  make  his 
views  known.  A  complainant  is  often  only  a 
representative  of  many  interests  or  of  a  con- 
siderable district  of  country,  but  he  may  be  a 
self  chosen  representative,  and  those  for  whom 
a  decision  of  his  case  will  constitute  a  prece- 
dent ought  not  to  be  concluded  without  a  hear- 
ing. 

On  the  other  hand,  a  railroad  company  may 
be  rather  a  nominal  than  a  real  defendant;  the 
rate,  the  classification,  or  the  practice  com- 
plained of  may  concern  some  class  of  its  cus- 
tomers who  approve  of  and  defend  it  more 
than  it  does  the  railroad  company  itself,  and 
the  company  might  be  entirely  willing  to  make 
the  change  demanded  but  for  the  fact  that  its 
doing  so  would  bring  forward  a  new  class  of 
complainants.  Where  thusthe  real  controversy 
is  between  different  interests  or  different  classes 
of  the  carriers'  customers,  the  propriety  of 
giving  to  both  the  real  parties  a  hearing  is  ob- 
vious; but  to  make,  this  the  most  useful  and 
satisfactory  it  may  be  necessary  to  go  for  the 
purpose  to  the  part  of  the  country  that  is  spe- 
•cially  concernea  in  the  controversy. 

There  are  some  questions  also  which  from 
their  nature  are  such  that  they  can  be  best  in- 
ve^gated  where  the  business  they  concern  is, 
•or  wnere  the  transactions  have  tasen  place  out 
of  which  they  arise.  Impressed  with  this  be- 
lief the  Commission  has  held  sitting  in  sev- 
eral Southern  States,  and  also  in  Vermont, 
Minnesota,  and  Ulinois;  and  some  of  the  cases 
now  pending  might  no  doubt  best  be  heard  at 
«till  more  distant  points,  but  the  appropriation 
at  the  service  of  the  Commission  has  not  war- 
ranted incurring  the  necessary  expenditures. 
It  seems  very  certain,  however,  that  the  best 
results  can  not  be  attained  through  sessions 
held  altogether  at  the  national  capital. 

YIIL  Annual  Refobts  from  Cabibbb. 

The  twentieth  section  of  the  Act  provides— 

That  the  Commiflsion  is  hereby  authorized  to  re- 
•qulre  annual  reports  from  aU  common  oarriers 
.subject  to  the  provisions  of  this  Act,  to  Ax  the  time 
and  prescribe  the  manner  in  which  such  reports 
shall  be  made,  and  to  require  from  such  carriers 
speciflo  answers  to  aU  questions  upon  which  the 
Commission  may  need  infarmatlon.  Such  annual 
reports  shall  show  in  detail  the  amount  of  capital 
stock  issued,  the  amounts  paid  therefor,  and  the 
manner  of  payment  for  the  same;  the  dividends 
paid,  the  surplus  fund.  If  any.  and  the  number  of 
stockholders;  the  funded  and  floating  debts  and 
and  the  interest  paid  thereon;  the  cost  and  value 
of  the  carrier's  property,  franchisee  and  equip- 
ment; the  number  of  employees  and  the  salaries 
paid  each  class;  the  amounts  expended  for  im- 
provement each  year,  how  expended,  and  the  char- 
acter of  such  improvements:  the  eaminffs  and  re- 
ceipts from  each  branch  of  business  and  from  all 
sources;  the  operating  and  other  expenses;  the 
balance  of  profit  and  loss,  and  a  complete  exhibit 
of  the  financial  operations  of  the  carrier  each 
year,  including'  an  annual  balance  sheet.  Such  re- 
ports shall  also  contain  such  information  in  rela- 
tion to  rates  or  regulations  concerning  fares,  or 
frq^rfats.  or  agreements,  arrangements,  or  con- 
tnusts  with  other  common  carriers,  as  the  Commis- 
sion may  require;  and  the  said  Commission  may, 
within  its  discretion,  for  the  purpose  of  enabling  It 
the  better  to  carry  out  the  purposes  of  this  Act,pre- 
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scribe  (if  in  the  opinion  of  the  Commission  it  is 
practicable  to  prescribe  such  uniformity  and 
methods  of  keeping  accounts)  a  period  of  time 
within  which  all  common  carriers  subject  to  the 
provisions  of  this  Act  shall  have,  as  near  as  may  be» 
a  uniform  system  of  accounts,  and  the  manner  in 
in  which  such  accounts  shall  be  kept. 

In  deciding  upon  the  form  and  requisites  of 
this  report,  so  far  as  it  was  in  the  discretion  of 
the  Commission  to  do  so,  three  points  have 
been  had  especially  in  view:  first,- to  make 
it  as  concise  as  possible  consistent  with  the 
information  to  be  furnished;  second,  to  bring 
it  as  nearly  as  possible  into  conformity  with 
the  best  forms  now  required  in  the  reports 
called  for  by  state  laws  or  state  commis- 
sions; third,  to  have  the  report  made  as  late 
in  the  year  as  possible,  and  still  leave  time 
for  tabulating  and  condensing  the  informa- 
tion furnished  in  the  annual  report,  to  be 
made  by  the  Commission.  The  date  finally 
fixed  upon  as  that  to  which  the  reports  of 
carriers  should  relate  is  June  80,  which  is 
now  the  date  prescribed  for  like  reports  in  a 
number  of  the  States;  and  it  is  hoped  that 
without  much  delay  uniformity  may  be 
brought  about  in  the  reports  required  under 
both  federal  and  state  laws,  so  that  all  mav 
relate  to  the  same  time  and  involve  no  dif- 
ferent metliods  of  book-keeping  for  their 
preparation. 

In  deciding  upon  a  form  the  Commission 
has  invited  and  been  aided  by  suggestions 
from  state  railroad  commissions,  and  also 
from  auditors  of  railroad  companies. 

IX.  Classifioation  of  Passbnobbs  and 

Fbbight. 

A  number  of  the  complaints  made  against 
railway  companies  have  related  to'  the  classi- 
fication of  freight.  Some  of  these  have 
sprung  from  the  fact  that  classifications  are 
not  alike  in  difTerent  sections  of  the  country; 
and  parties  who  have  shipped  freight  under 
one  classification  into  a  section  where  a  dif- 
ferent classification  prevails  have  found  the 
charges  against  them  not  the  same  as  they 
had  reason  to  expect.  The  ground  of  others 
has  been  that  the  classification  in  its  effect 
upon  rates  worked  an  unjust  discrimination 
between  shippers  or  between  different  classes 
of  freights. 

It  is  greatly  to  be  regretted  that  the  same 
classification  is  not  adopted  by  the  carriers  by 
rail  in  all  sections  of  the  country.  The  de- 
sirability of  uniformity  is  so  n'eat,  that  the 
suggestion  is  frequently  heard  that  nationid 
le^slation  should  provide  for  and  compel  it. 
If  such  legislation  should  be  adopted  it  would 
be  necessary  to  empower  some  tribunal  to 
make  the  classification,  and  the  difllculties 
which  would  attend  the  making  would  be 
very  great.  Relative  rates  would  be  involved 
in  it,  for  classification  is  the  foundation  of  all 
rate  making.  It  was  very  early  in  the  his- 
tory of  railroads  perceived  that  if  these 
agencies  of  commerce  were  to  accomplish  the 
greatest  practicable  good,  the  charges  for  the 
transportation  of  different  articles  of  freight 
could  not  be  apportioned  among  such  articles 
by  reference  to  the  cost  of  transporting  them 
severally,  for  this,  if  the  apportionment  of 
cost  were  possible,  would  restrict  within  very 
narrow  limits  the  commerce  in  articles  whose 
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8.  Eeld'furtJier,  that  it  was  not  just  or  rea- 
sonable that  the  defendant  railroad 
company  should  ^ive  a  low  speciaJ  rate 
apon  coarse  lumber  in  other  forms,  to 
the  exclusion  of  ties. 

4.  Rates  established  by  a  common  carrier 
under  the  influence  of  a  desire  to  keep 
upon  its  line  a  material  for  which  the 
road  itself  has  use,  or  to  keep  the  price 
thereof  low  for  its  own  advantage,  can 
not  be  justified. 

(Decided  January  18, 1888.) 

COMPLAINT  alleging  the  impositioD  of  un- 
reasonable and  dTscriminatlQg  rates  for  the 
transportdtion  of  railroad  ties.  (See  abstract 
of  complaint,  ante,  600). 

The  case  came  on  for  hearing  December  7, 
1887. 

The  complaint  as  filed  on  October  17, 1887, 
was  against  the  Western  New  York  &  Penn- 
sylvania R.  Co.,  the  successor,  by  reorganiza- 
tion, of  the  Buffalo,  New  York  &  Philadel- 
phia Railroad  Company.  The  complaint  stated 
that  the  property  of  the  railroad  company  had 
been  in  the  hands  of  G.  Clinton  Gardner  as 
receiver,  until  the  reorganization,  and  that  on 
such  reorganization  Mr.  Gardner  became  presi- 
dent of  the  new  company.  It  appeared  that 
this  was  a  mistake,  the  receivership  having 
been  continued  until  January  1,  1888. 

The  complaint  was  served  by  mail  addressed 
to  G.  Clinton  Gardner,  as  president  of  the 
Western  New  York  &  Pennsylvania  Railway 
Company.  Mr.  Gardner  acknowledged  by  let- 
ter the  receipt  of  the  complaint.  The  answer 
was  prepared  in  the  name  of  the  Western  New 
York  &  Pennsylvania  Railway  Company  and 
verified  by  its  president,  Mr.  Probst,  and  stated 
that  the  reorganized  company  had  not  yet  come 
into  possession  of  the  road. 

When  the  case  came  on  for  hearing,  counsel 
for  defendant  raised  the  question  whether  the 
case  was  properly  brought.  The  Commission, 
without  deciding  whether  it  is  proper  to  pro- 
ceed against  a  corporation  itself  when  the  road 
is  in  charge  of  a  receiver,  allowed  (under  the 
circumstance)  the  complainant  to  amend  the 
complaint  so  as  to  show  the  existence  of  the 
receivership,  and  the  hearing  proceeded. 

Mr,  E.  A«  Nash,  for  complainant. 

Mr,  George  Zabriskie»  for  defendant. 

Report  and  Opinion  op  the  Commission. 

WalkePy  Oommisnoner: 

Complaint  of  alleged  unreasonable  and  un- 
just charges  for  the  transportation  of  railroad 
ties.  The  answer  asserts  that  the  charges 
complained  of  are  reasonable  and  just. 

The  following  facts  are  found  from  the 
proofs:  the  railroad  in  question  extends  from 
Rochester,  N.  Y.,  southwesterly  through  Clean 
and  Salamanca  into  the  State  of  Pennsylva- 
nia. It  connects  at  Rochester  with  the  New 
York  Central  and  the  West  Shore  Railroads, 
at  Olean  with  the  Delaware,  Lackawanna 
&  Western,  and  at  Salamanca  with  the  New 
York,  Lake  Erie  &  Western.  It  was  former- 
ly owned  and  operated  by  the  Buffalo,  New 
York  &  Philadelphia  Railroad  Company.  In 
actions  brought  in  the  United  States  Courts  of 
New  York  and  Pennsylvania  to  foreclose  a 
mortgage  upon  the  property  of  that  company, 


G.  Clinton  Gardner  was  appointed  receiver 
May  20, 1885,  and  has  dnce  operated  the  prop- 
erty of  said  company  as  such  receiver.  L 
new  company  has  recently  been  organized  un-- 
der  the  foreclosure,  entitled  the  Western  New- 
York  &  Pennsylvania  Railway  Company. 
It  is  expected  that  said  receiver  will  surrender 
possession  to  the  latter  Company  about  Janu- 
arv  1,  1888.  The  last  named  Company  and 
said  receiver  are  the  parties  defendant  in  thi& 
proceeding. 

Complamant  is  a  manufacturer  of  lumber  in 
the  State  of  Pennsylvania,  having  an  office  at 
Rochester,  N.  Y.  He  owns  several  thousand 
acres  of  timber  land  near  the  line  of  said  rail- 
road in  the  vicinity  of  Corydon,  Pa. 

Corydon  is  distant  twenty  miles  from  Sala- 
manca, thirty-nine  miles  from  Olean,  and  U7 
miles  from  Rochester. 

For  several  years  complainant  has  been  en- 

faged  in  manufacturing  lumber  in  Northern 
Pennsylvania  upon  the  line  of  said  railroad 
and  of  the  Buffalo,  Rochester  <&  Pittsburgh 
Railroad,  most  of  which  has  found  a  market  ia 
the  State  of  New  York.  Much  of  his  timber 
is  oak.  of  which  the  trunks  are  sawn  into 
squared  lumber  and  boards,  and  the  smaller 
trees,  pieces,  and  large  branches  manufactured 
into  railroad  ties,  both  sawn  and  hewn.  He 
also  manufactures  ties  to  some  extent  from 
chestnut  and  hemlock.  The  purchasers  of 
his  ties  have  been  the  railroad  companies  above 
named  and  other  roads  reached  over  said  in- 
tersecting lines  through  Salamanca,  Olean  and 
Rochester. 

Prior  to  June  15,  1887,  the  classification  in 
use  upon  this  road,  as  well  as  upon  other  roads^ 
in  the  vicinity,  nominally  placed  lumber  in  the 
sixth  class,  in  which  railroad  ties  were  includ- 
ed, although  not  specially  named.  Lumber, 
however,  being  an  article  of  merchandise  of 
considerable  bulk  In  proportion  to  its  value  and 
in  respect  to  which  keen  competition  is  met 
among  producers,  has  for  a  long  time  been 
specially  treated,  forming  practically  a  class 
by  itself,  and  receiving  very  low  and  special 
rates;  and  this  practice  continues  to  the  pres- 
ent time. 

Upon  this  road  lumber  and  ties  were  for> 
merly  shipped  for  complainant  at  identical 
rates.  About  February,  1886,  the  price 
charged  for  transportation  of  ties  was  ereatlj 
increased,  so  that  complainant  ceased  their 
shipment  for  a  time.  Upon  the  taking  effect 
of  the  Act  to  Regulate  Commerce  the  charges 
upon  ties  and  the  method  of  collecting  the  same 
were  so  adjusted  that  his  manufacture  and 
shipment  thereof  were  resumed.  On  July  15,. 
1887,  what  is  known  as  the  "Official  Classifica- 
tion No.  2"  became  operative  and  was  adopt- 
ed  by  the  defendant,  in  common  with  the  oth- 
er roads  north  of  the  Ohio  and  east  of  the 
Mississippi.  In  this  classification  lumber  in 
car  load  lots  is  in  class  six;  in  less  than  car 
load  lots,  class  four.  Railroad  ties  in  car 
load  lots  are  in  class  five;  in  lees  than  car  load 
lots,  class  four.  It  is  the  only  form  of  rough 
lumber  which  was  raised  to  class  five  in  car 
loads. 

Defendant  has  continuously  maintained  ita 
low  special  rate  upon  lumber,  without  regard 
to  its  l)eing  classified  in  the  sixth  class,  but  in- 
sists upon  the  regular  fifth  class  tariff  rate  for 
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flrst  and  second  class  rates  by  the^same  train, 
the  difference  in  charge  having  some  regard  to 
difference  In  the  carriages  which  are  allotted  to 
the  classes  respectively.  In  some  sections  col- 
ored persons  are  required  to  take  separate  cars, 
though  charged  the  same  rates  as  others.  The 
carriers  making  this  requirement  assume  to 
give  to  colored  persons  accommodations  equal 
to  those  given  to  white  people,  and  are  re- 
quired by  law  in  some  States  to  do  so;  but 
complaint  is  made  that  this  is  not  always  done. 

Then,  on  all  roads  of  any  considerable 
length  parlor  and  sleeping  cars  are  run,  which 
in  most  cases  are  owned  by  outside  corpora- 
tions, and  a  special  charge  made  by  the  own- 
ers for  seats  or  berths  in  them.  The  palace 
and  sleeping  car  corporations,  like  the  express 
companies,  as  has  already  been  said,  do  not 
understand  that  they  come  within  the  contem- 
plation of  the  Act,  so  as  to  be  subject  to  its  pro- 
visions; but  the  persons  accommodated  by 
them  must  also  have  tickets  for  passage  from 
the  railroad  companies,  and  as  to  those  it  is 
not  doubted  that  the  same  rules  of  uniformity 
and  impartiality  apply  as  in  other  cases. 

Previous  to  the  passage  of  the  Act  it  was  cus- 
tomary on  many  of  the  roads  of  the  country 
to  give  reduced  rates  to  the  class  of  persons 
known  as  "commercial  travelers";  but  this 
was  made  illegal  by  the  provisions  in  the  Act 
against  unjust  discrimination.  1  Interstate 
Ck>mmerce  Reports,  p.  8  [ante,  181.  It  was 
also  common  in  some  quarters  to  gfve  special 
rates  to  land  lookers,  explorers  or  settlers,  who 
were  supposed  to  be  looking  for  or  establish- 
ing new  homes  in  a  section  where  their  pur- 
chase, settlement,  or  improvement  would  ben- 
efit the  carrier  giving  them,  but  this  also  is 
held  to  be  now  forbidden.  1  Interstate  Com- 
merce Reports,  p.  208  [anU,  61 1].  The  opin- 
ion of  the  Commission  as  declared  in  these 
cases  is  that,  under  the  Law,  it  is  no  longer 
competent  for  the  carrier  to  discriminate 
among  passengers  enjoying  the  same  accom- 
modations, by  means  of  any  special  classifica- 
tion dependant  upon  occupation  or  other  con- 
dition or  circumstance  of  a  personal  nature, 
except  as  the  Law  itself,  by  the  twenty-second 
section,  has  in  terms  authorized  it. 

X.    YOLUNTABT   ASSOCIATION   OF   RAILROAD 

Mamaqbrs. 

Nearly  every  railroad  in  its  origin  has  been 
independent  of  all  others,  and  in  uie  early  his- 
tory of  such  roads  they  were  commonly  pro- 
vided for  as  local  conveniences,  with  no  pro- 
vision of  the  great  hiehwavsof  trade  and  com- 
munication which  they  have  since  become. 
It  was  in  manv  cases  thought  to  be  important 
that  a  road  snould  be  kept  as  distinct  in  its 
business  from  all  others  as  possible,  and  at 
their  termini  in  some  instances  they  were  not 
allowed  to  have  the  same  freight  or  passenger 
stations  with  other  roads,  lest  the  local  dray- 
men and  hackmen  should  be  deprived  of  a 
profitable  employment 

When  the  great  possibilities  of  railroad  serv- 
ice came  to  be  better  understood  these  primi- 
tive notions  of  local  benefits  gave  way  before 
a  more  enlightened  public  sentiment,  and  the 
fact  was  recognized  that  the  public  interest 
would  be  best  subserved  by  making  the  con- 
nection between  the  roads  as  close  as  possible, 
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in  order  that  the  commerce  between  different- 
sections  and  localities  might  go  on  steadily 
and  uninterruptedly.  The  rulroad  compa- 
nies perceived  also  that  their  interest  lay  in 
the  same  direction;  and  they  not  only  entered 
into  close  business  relations  with  each  other, 
but  in  many  cases  formed  consolidations. 
The  tendency  to  consolidation  excited  public 
distrust,  being  looked  upon  as  a  device  to- 
to  avoid  competition  and  to  deprive  the  pub- 
lic of  the  benefits  of  having  more  than  one 
line  of  transportation  for  the  same  traflSc, 
which,  in  some  cases,  had  been  the  chief  in- 
ducement to  the  building  of  particular  lines. 
Laws  were  therefore  pas^  forbidding  consol- 
idation; but  these  were  avoided  by  taking 
leases  of  roads,  or  by  acouring  a  controllings 
interest  in  the  stock,  and  then  entering  into 
permanent  running  arrangements. 

But  it  sometimes  happened  that  the  manag- 
ers of  a  road  deemed  it  for  its  interest  to  work, 
in  complete  independence,  and  while  making 
profit  out  of  the  local  conveniences  it  suppliea 
it  found  means  to  add  to  these  a  further  profit 
from  the  inconvenience  it  could  cause  to  the 
business  of  other  roads.  It  therefore  discrim- 
inated between  other  roads;  it  hindered  the 
business  of  one  while  it  furnished  all  possible 
facilities  to  the  business  of  another;  and  this 
it  was  enabled  to  do  because  it  was  not  com- 
pellable  by  law  to  make  joint  running  arrange- 
ments or  joint  tariffs  for  business  with  other 
roads.  Such  action  was  likely  to  incommode 
the  public  quite  as  much  as  it  did  the  road 
which  was  discriminated  against,  but  it  seemed 
impossible  to  deal  wiUi  it  adequately  by  law. 
To  make  railroads  of  the  greatest  possible 
service  to  the  country  contract  relations  would 
be  essential,  because  there  would  need  to  be 
ioint  tariffs,  joint  running  arrangements,  an 
interchange  of  cars,  and  a  giving  of  credit  to 
a  large  extent,  some  of  which  were  obviously 
beyond  the  reach  of  compulsonr  legislation, 
and  even  if  they  were  not,  could  be  best  set- 
tled and  all  the  incidents  and  qualifications 
fixed  by  the  voluntary  action  of  the  parties  in 
control  of  the  roads  respectively. 

Agreement  upon  these  and  kindred  matters 
became  therefore  a  settled  policy,  and  short 
independent  lines  of  road  seemed  to  Iftse 
their  identity  and  to  become  parts  of  great 
trunk  lines,  and  associations  were  formed 
which  embraced  all  the  managers  of  roads  in 
a  State  or  section  of  the  country.  To  these 
associations  were  remitted  many  questions  of 
common  interest,  including  such  as  are  above 
referred  to.  Classification  was  also  confided 
to  such  associations,  it  being  evident  that 
differences  In  classification  were  serious  ob- 
stacles to  a  harmonious  and  satisfactory  inter- 
change of  traffic  But  what  perhaps  more 
than  anything  else  influenced  the  formation  of 
such  associations  and  the  conferring  upon 
them  of  large  authority,  was  the  Uability,' 
which  was  constantly  imininent,  that  destruc- 
tive wars  of  rates  would  spring  up  between 
competing  roads  to  the  serious  injury  of  the 
parties  and  the  general  disturbance  of  business. 

Accordingly,  one  of  the  chief  functions 
of  such  associations  has  been  the  fixing  of 
rates  and  the  devising  of  means  whereby 
their  several  members  can  be  compelled  or 
induced  to  observe  the  rates  when  fixed*    And. 
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80  found  is  sufficient  of  itself  to  suggest  that 
it  was  placed  there  for  some  purpose  not 
readily  apparent, and  difTerent  from  the  reasons 
which  ordinarily  influence  classification.  No 
▼alid  excuse  for  the  discrimination  being 
shown,  the  Commission  are  of  the  opinion 
that  the  classification  of  railroad  ties  m  car 
loads  should  be  reduced  to  that  of  lumber. 

The  question  whether  or  not  railroad  ties 
should  receive  the  special  lumber  rate  involves 
other  considerations.  Defendant's  position 
respecting  the  low  rate  placed  upon  lumber  is 
that  the  lumber  rates  are  too  low  to  afford  a 
reasonable  compensation  to  the  carrier,  and 
that  they  are  made  to  meet  the  competition  of 
lumber  brought  from  other  directions  over 
their  roads,  and  are  necessary  in  order  to  en- 
able defendant  to  do  any  lumber  business  at 
all,  the  rates  to  Rochester  in  particular  hav- 
ing been  reduced  on  September  1,  1887,  from 
$1.25  to  $1.10  per  ton  for  that  very  reason; 
and  it  is  claimed  that  no  such  fact  exists  in 
regard  to  ties,  which  do  not  meet  the  same 
competition,  and  can  properly  be  charged 
a  higher  rate  of  transportation. 

The  special  lumber  rate  from  Corydon  to 
Salamanca,  twenty  miles,  is  $13  per  car  of 
twenty  tons,  which  is  said  to  be  about  the 
usual  car  load  weight,  or  three  cents  per  ton 
per  mile;  to  Olean,  thirtj^-nine  miles,  $12  per 
car,  or  li  cents  per  ton  per  mile,  and  to 
Rochester,  147  miles,  $22  per  car,  or  7i  mills 
per  ton  per  mile. 

No  proof  has  been  made  of  any  competition 
which  meets  Pennsylvania  lumber  at  either 
Salamanca  or  Olean,  nor  is  it  apparent  that 
the  rates  to  those  points  are  Inordinately  low. 
At  Salamanca  the  rate  of  sixty  cents  per  ton 
cannot  with  Justice  be  claimed  to  be  exception- 
ally low  upon  a  prqduct  of  the  character  of 
lumber.  To  charge  double  that  rate  upon 
ties,  or  $24  per  twenty  ton  car  plus  $1.18 
switching  charge,  maklns  $25.18  for  a  haul  of 
twenty  miles,  is  not  relauvely  reasonable  and 
Just,  especially  in  view  of  the  fact  that  the 
value  of  the  lumber  at  Salamanca  would  be 
about  $176  and  of  the  ties  about  $110. 

The  car  load  nite  to  Olean  on  lumber  re- 
mains at  $12  and  on  the  ties  is  Increased  to 
$40. 

The  present  lumber  rates  to  Salamanca  and 
Olean  are  of  long  standing,  having  been  origi- 
nally given  to  complainant  as  a  special  rate, 
and  announced  as  the  public  rate  upon  the 
passage  of  the  Act  to  Regulate  Commerce. 

As  complainant  in  his  testimony  distinctly 
states  that  Rochester  is  not  now  a  tie  market, 
no  order  will  be  made  at  present  in  respect  to 
that  point. 

The  circumstance  cannot  escape  observation 
that  the  only  possible  purchasers  of  railroad 
ties  are  railroad  coinpanies.  It  is  also  obvious 
that  the  value  of  ties  at  Corydon  is  their  sell- 
ing price  at  Salamanca  and  Olean  less  the 
freight.  Therefore  the  higher  the  f reifl^t,  the 
less  the  value  of  the  ties  at  Corydon.  The  de 
fendant  itself  is  a  purchaser  of  ties;  it  bought 
a  lot  of  complainant  in  1886.  The  ordinary 
conflict  of  interest  between  the  railway  and 
the  shipper  is  here  intensified  by  the  fact  that 
the  direct  interest  of  the  carrier  requires  the 
cheapening  of  the  shipper's  product.  It  was 
candidly  admitted  by  its  general  superintend- 


ent that  this  consideration  influenced  the  con- 
duet  of  defendant  in  fixing  its  rates  upon  ties 
at  a  time  when  its  interstate  rates  were  not  sub- 
ject to  control  under  a  law  of  Congress.  But 
If  this  was  legal  then,  it  is  so  no  longer.  It  in- 
volves and  implies  extortion.  It  is  not  only 
repugnant  to  every  man's  sense  of  propriety 
and  Justice,  but  it  is  directly  forbidden  and 
made  illegal  by  the  third  section  of  the  Act  to 
Regulate  Commerce,  in  that  it  subjects  this 
particular  description  of  traffic  to  undue  and 
unreasonable  prejudice  and  disadvanti^  for 
the  pecuniary  benefit  of  the  carrier  itself.  It 
is  a  course  of  dealing  If  possible  even  more 
obnoxious  to  the  Just  provisions  of  the  Act 
than  would  be  a  tariff  arranged  in  the  same 
manner  for  the  purpose  of  giving  a  prefer- 
ence to  another  shipper  competing  from  an- 
other direction  in  the  same  market. 

Rates  established  by  a  common  carrier  un- 
der the  influence  of  a  desire  to  keep  upon  its 
line  a  material  for  which  the  road  itself  has 
use,  or  to  keep  the  price  thereof  low  for  its 
own  advantage,  cannot  be  Justifled  either  in 
morals  or  in  law.  Every  party  who  produces 
such  a  material  is  entitled  to  sell  it  when  he 
wishes,  in  the  best  available  market,  and  the 
common  carrier  has  no  right  to  prevent  his 
doing  so  b^  disproportionate  or  unreasonable 
rates.  This  the  defendants  in  the  present  case 
have  been  attempting  to  do. 

Ths  order  of  the  CommUeion  wiU  be  that  the 
defendante  ce<Me  and  deeiet  from  eJtarging  a 
greater  price  for  the  traneportation  cf  railroad 
tiee  from  points  in  Pennsylvania  to  aaiamanea 
and  to  Olean,  in  the  State  of  New  York,  than  ii 
charged  for  the  transportation  of  lumber  at  the 
same  time  between  the  same  points. 


RIDDLB,  DEAN  ft  CO. 

e. 

PITTSBURGH  &  LAKE  ERIE  R  R.  CO. 

(No.  88.) 

*1.  Daring  the  summer  and  early  fall  of 
1887,  owmg  to  high  freight  rates  on  the 
vessels  on  the  lakes,  and  the  refusal  of 
shippers  to  ship  upon  those  rates,  there 
was  an  immense  aeenmnlittion  of  eomX 
and  eoke  and  other  freifl^hts  along 
the  line  of  the  Pittsbnrifh  A  Ijako 
Erie  Railroad  Company,  a  short  local 
and  interior  railroad  extending  from 
New  Haven,  Pa.,  to  Tounsstown,  O., 
from  which  last  named  point   it  has 
traf&c   arrangements    with   the   Lake 
Shore  &  Michigan  Southern  Railwav, 
to  Ashtabula,  and  with  the  New  York» 
Pennsylvania  &    Ohio  Railroad  Com- 
panv  to  Cleveland.    About  the  middle 
of  September  there  was  a  sudden  and 
general  rush  on  the  part  of  these  ship- 
pers for  the  coal  and  ooke  cars  trom  the 
Pittsburgh  &  Lake  Erie  Railroad  Com- 
pany  to  ship  their  ooal  and  ooke  over 
its  line  at  once  towards  Tounicstown  for 
Ashtabula  and  Cleveland,  the  two  near- 
est and  most  direct  lake  i>orts;  and  at 
the  same  time  there  was  aan  unpreoe- 
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dented  qnantltj'  of  ore  from  the  Lake 
Buperior  mines  For  shipment  over  this 
TOM  from  Tounf^towD,  in  the  direction 
of  PlttflbnrKb,  Beesemer  and  other 
points  along  its  line  eonth;  while  the 
general  frei^its  were  esceedinKl^  larfK 
and  brisk.  The  freight  car  eqaipment 
ol  the  com^uinv,  according  to  previous 
experienoe  in  tQe  course  of  its  ouaineBS, 
was  Bofllcient  to  promptly  move  all  the 
freight  as  tendered  to  it  for  movement 
over  Its  line;  bnt  it  turned  out  to  be  in- 
Buffldent  to  tnmish  enouKh  oars  to  re- 
move coal  and  coke  as  fast  as  demanded 
b7  shipperB,  and  this,  although  the 
comp»nj  kept  this  freight  aqnlpment 
well  in  hand  on  Its  own  Una  and  r«- 
ftaaed  to  aend  mn^  pm,Tt  of  It  to  other 
and  distant  points  off  it*  own  line  in 
the  transportation  of  freight;  and  from 
the  S8th  of  September,  1867,  to  the  12th 
of  October  folfowinK,  the  company  was 
obliged  to  furnish  oars  to  the  coal  and 
coke  miners  ratably  in  proportion  to 
their  needs  and  not  to  the  full  extent 
thattheydemanded.  The  oompanyhad 
no  connection  whatever  vith  the  ves- 
sels  on  the  lakes,  and  no  interest  in  or 
control  over  their  rat«s.  In  this  condi- 
tion of  affairs  the  complainants  de- 
manded of  the  Pittsburgh  &  Lake  Erie 
Jtallroad  Company  cars  for  the  ship- 
ment of  ooal  to  Buffalo,  N.  Y.,  a  point 
not  situated  on  the  line  of  the  Pltts- 
bni^h  &  Lake  Erie  Railroad.  Thecom- 
panj  was  not  then  permitting  any  of  its 
coal  cars  to  go  to  Buffalo  because  It  was 
using  all  of  tbese  cars  and  needed  even 
more  to  move  its  freight  over  its  own 
line. 
On  this  state  of  tacts,  held: 
ro: 

\af[  toftirniBh 

ita  ear*  to  complainants  to  carry  their 
coal  to  Buffalo;  but,  under  the  circum- 
stances, ft  was  the  duty  of  the  company 
to  do  as  it  did  in  using  this  freight 
equipment  in  moving  its  freight  over 
its  own  line. 

2.  The  Inmbility  of  the  company  to  tar- 
nish  oars  as  faat  as  demanded  by  ship- 
pers in  an  extraordinary  conjunction 
like  this,  for  which  it  was  in  no  wise  re- 
sponsible or  to  blame,  was  no  Tiolatlon 
o^the  Act  to  Regulate  Commerce. 

8.  That,  being  unable  for  a  brief  period 
from  the  causes  stated,  to  furnish  as 

Bromptly  all  ooal  cars  as  demanded  for 
le  movement  of  freight  over  its  own 
line,  it  was  the  dntj  of  this  company, 
as  it  did,  to  flimlah  eara  ratably  and 
fairly  to  all  the  mine«  alons  ita  line 
in  proportion  to  their  freights  until 
the  emergency  had  passed,  when  It 
oould  move  aU  their  freights  as  fast  as 


4.  The  proof  does  not  tuetain  the  com- 
plaint that  the  Company  violated  the 
Act  to  Regulate  Commerce  by  Klving  a 

?ir«An«ace  In  oara  to  the  eoaa  over 
he  ooal  trad*. 
Idtbb  8. 


0.  The  proof  does  not  sustain  the  charge 
in  the  complaint  that  the  Company  vio- 
lated the  Act  to  Regulate  Commerce  and 
gave  a  preference  to  slilppera  in  not 
reqnlrui^  them  to  load  or  unload  its 
car*  promptlj. 

6.  The  petlUon  is  dlandaaed. 

(Heard  Dee.  «-6, 1B8T.    Deoided  Jui.  IT,  1888.) 

COHFLAIKT  stleglng  violation  of  section  8 
of  the  Act  to  Regulate  Commerce. 
Jfr.  Jamea  L,  Black,  For  complalaants. 
Ua»Tt.  Knox  ft  Kead,  for  defendant. 

Report  and  Opinion  of  thk  CoioaseTOir. 

Bragg,  OommiMiotur: 

The  complaint  and  answer  In  this  proceed- 
ing present  the  following  questions  for  our 
determination: 

1.  Whether,  during  the  period  commencing 
September  28,18H7,and  ending  October  l%ot  the 
sameyear.the  Pittsburgh  &  Lake  Erie  RailroBd 
CompaDy,  In  violation  of  section  8,  of  Che  Act 
to  Regulate  Commsrce,  approved  February  4, 
1887,  was  guilty  of  giving  an  unlawful  prefer- 
ence to  otoer  coal  mines  situated  along  that 
Sirtion  of  lis  llue~  known  as  the  Pittsburgh, 
oKeesport  &  Youghiogheny  Railroad,  by 
refusing  to  furnish  their  proportion  of  cars 
dally  to  the  Rainbow  Coal  Company  and  the 
Lake  Shore  Gas  Coal  Company  tor  shipments 
of  coal  to  Buffalo,  New  York. 

3.  Whether,  during  the  same  period,  the 
Pittsburgh  &  Lake  Brie  RaUroad  Coronauy 
violated  section  B  of  the  Act  to  Regulate  Com- 
merce by  giving  an  unlawful  prefeienceto  the 
coke  trade  in  the  region  of  country  along  Its 
line  by  refusing  to  furnish  box  cars  to  the 
R^nbow  Coal  Company  and  the  Lake  Shore 
Qas  Coal  Company  and  other  coal  mines  rep- 
resented by  complainants  for  coal  shipments, 
and  furnishing  Uie  bulk  of  its  box  cars  for 
transportation  of  coke. 

S.  Whether,duriDKthe  sameperiod,  the  Pitts- 
burgh &  Lake  Erie  Railroad  Company  unlaw- 
fully dUcdmlnated  againal  the  Runbow  Coal 
Company  and  the  Lake  Shore  Qas  Coal  Com- 
pany, and  other  coal  mines  represented  by  com- 
plunanls,  by  siding  up  coal  can,  or  gondolas, 
and  converting  them  mto  cars  snltabTe  for  the 
coke  trade.  In  cocsequence  of  which  the  coal 
trade  was  made  to  suffer  and  languish. 

4.  Whether  the  Pittsburgh  &  Lake  Erie 
Railroad  Company  failed  to  cOrapel  the  vari- 
ous mills  aod  lurQaces  located  along  Its  line  to 
unload  ore,  limestone  and  iron  prompllv  from 
Its  cars,  but  allowed  ibem  to  stand  loaoed  for 
days  at  a  time  on  their  sidings,  and  thereby 

Sve  an  unlawful  preference  In  this  matter  to 
i  undue  and  unreasonable  prejudice  and  dis- 
advantage o(  the  Rainbow  Coal  and  the  Lake 
Shore  Qas  Coal  Company,  andotber  coal  mines 
rewesenled  by  complalnanta. 

The  evidence  taken  in  this  proceeding  Is 
very  voluminous,  and  so  much  of  it  is  clrcum- 
Blantial  in  Its  nature  that  it  would  be  difficult. 
If  not  impossible,  to  undertake  to  group  the 
facts  separately  as  they  appear  upon  rach  of  the 
above  questions. 

From  this  evidence  we  And  the  material  facta 
to  be  that  the  Pittsburgh  &  Lake  Srie  Bidlroad 
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Company  operates  a  line  of  railroad  from  I9ew 
Haven,  in  the  State  of  Pennsylvania,  to 
Yoangstown,  in  the  State  of  Ohio,  a  distance 
of  135.72  miles.  That  part  of  this  line  be- 
tween Pittsburgh  and  New  Haven  is  known 
as  the  Pittsburgh,  McKeesport  &  Youghiog* 
heny  Railroad,  and  its  length  is  56.95  miles, 
with  branches,  and  it  is  operated  under  a  lease 
for  ninety -nine  years,  made  January  1,  1884, 
to  the  Pittsburgh  <&  Lake  Erie  Railroad  Com- 
that  company  and  the  Lake  Shore  & 


tigan  Southern  Railway  Company  guar- 
antying 6  per  cent  interest  on  the  bonds  and 
6  per  cent  dividends  on  the  stock  of  the  Pitts- 
bureh»  McKeesport  &  Toughiogheny  Rail- 
roact.  The  balance  of  this  line  operated  by 
the  Pittoburgh  &  Lake  Erie  Railroad  Com- 
pany is  between  Pittsburgh  &  Youngstown, 
Ohio.  At  Youngstown,  Ohio,  the  Pittsburj^h 
&  Lake  Erie  Railroad  Company  connects  with 
the  Lake  Shore  &  Michigan  Southern  Railway 
Company,  which  extends  to  Ashtabula,on  Lake 
Erie.  At  Youngstown  the  Pittsburgh  &  Lake 
Erie  Railroad  Company  connects  also  with 
the  New  York,  Pennsylvania  &  Ohio  Railroad 
Company, which  extends  from  Youngstown  to 
Cleveland,  Ohio. 

On  the  20lh  day  of  October,  1877,  several 
contracts  referring  to  and  dependent  upon  each 
other  were  made  by  and  between  the  Atlantic 
&  Great  Western  Railroad  Company  (now 
known  as  the  New  York,  Pennsylvania  &  Ohio 
Railroad  Company)  the  Pittsburgh  &  Lake 
Erie  Railroad  Company,  the  Youngstown  & 
Pittsburgh  Railroad  Company,  the  Cleveland 
&  Mahoning  Yallev  Railroad  Company,  and 
the  Lake  Shore  &  Michigan  Southern  luiilway 
Company.  The  first  of  these  was  a  trust  deeil 
and  stock  subscription  for  the  construction 
and  completion  of  the  Pittsburgh  &  Lake  Erie 
Railroad  through  from  Pittsburgh  to  Youngs- 
town, and  was  signed  by  the  several  railroads 
named,  and  also  by  a  large  number  of  private 
individual  subscribers  to  the  stock.  It  is  re- 
cited as  part  of  this  trust  deed  and  contract  of 
subscription  that  among  other  objects  had  in 
view  by  the  contracting  railroads  and  the  sub- 
scribers to  the  stock,  in  addition  to  the  con- 
struction and  completion  of  the  railroad  from 
Pittsburgh  to  Youngstown,  was  that  said  rail- 
road when  constructed  * 'should  never  be  con- 
solidated with  any  of  the  leading  railroad 
lines  of  the  country  nor  leased  to  any  of  them, 
and  that  the  same  shall  be  forever  conducted 
as  an  independent  railway,  and  that  the  same 
should  be  so  conducted  and  so  managed  that 
all  railroads  connecting  with  it  at  Youngstown 
and  elsewhere  shall  have  the  same  facilities  for 
conducting  business  over  the  same  into  and  out 
of  Pittsburgh,  and  that  no  special  favors, 
charges  or  privileges  shall  ever  be  given  to  anv 
railway  or  railways,  and  the  said  railway  shall 
never  be  allowed  to  pass  into  the  hands  of  any 
other  railroad  company  or  companies,  nor  in  any 
way  be  subjected  to  the  control,  direction,  or 
management  of  any  other  railway  or  officers 
thereof  in  such  manner  as  to  deprive  the 
people  of  Pittsburgh  and  the  stockholders  of 
the  said  railroad  company  from  the  benefit 
which  they  would  derive  by  way  of  compe- 
tition and  otherwise  from  said  railroad  being 
kept  and  maintained  as  a  free  and  independent 
line  and  operated  in  the  interest  of  and  under 


the  control  of  the  stockholders."    It  also  pro- 
vides for  the  "making  of  a  continuous  inde- 
pendent line  of  railroad  from  Pittsburgh  to 
Cleveland,  and  also  to  Ashtabula  by  way  of 
Youngstown/'  to  accomplish  which  it  is  re- 
cited that  "contracts  have  been  entered  into 
for  dose  running  arrangements  and  the  ex- 
change of  business  between  the  Atlantic  & 
Great   Western  Railroad  Company  and  the 
Lake  Shore  &  Michi^m  Southern  Railway 
Company  and  the  said  Pittsburg  &  Lake  Erie 
Railroad  Company,  and  the  Youngstown  & 
Pittsburgh    Railroad    Company,    copies   of 
whicJi  contracts  are  attached  hereto  and  made  a 
part  hereof  and  marked  A,  B,  and  C. "  These  con- 
tracts, providing  for  these  close  running  arrang- 
ements and  the  exchange  of  business,  are  before 
us   and  we  have  carefully  examined  them. 
Neither  of  them  contain  any  provision  that  is  in 
confiict  with  the  right  of  the  Lake  Shore  & 
Michigan   Southern  Railway  Company  and 
the  Atlantic  &  Great  Western  Railroad  Com- 
panv  to  give  directions  as  to  the  traffic  in  the 
hauling  of  which  their  cars  shall  be  used, 
when  furnished  by  either  of  them  to  the  Pitts- 
burgh &  Lake  Erie  Railroad  Company  to  be 
loaML  and  returned  to  painU  on  their  rei)e6t$9e 
Unei. 

Subsequently  the  Pittsburgh  &  Lake  Erie 
Railroad  Company  by  a  lease,  which  is  in  evi- 
dence before  us,  and  some  of  the  terms  of 
which  have  already  been  stated,  acquired  the 
right  to  operate  the  Pittsburgh,  McKeesport 
&  Youghiogheny  Railroad  from  the  first  day 
of  January,  1884,  for  ninety-nine  years.    In 
this  lease  it  is,  among  other  things,  provided 
that  the  Lake  Shore  Company  shall  at  all 
times  have  the  right  to  make  such  rates  to  and 
from  competitive  points  reached  by  the  road 
of  the  Pittsburgh  h  Lake  Erie  Company  and 
the  road  of  the  said  Pittsburgh,  McKeesport 
&  Youghiogheny  Railroad  Company  as  will 
enable  it  to  compete  with  other  roads  for  the 
same  or  similar  traffic,  but  that  such  rates 
shall  be  so  made  and  adjusted  between  the  sev- 
eral lines  on  all  business  to  or  from  the  Youg- 
hiogheny Company's  road  on  the  same  basis, 
three  fourths  of  1  per  cent  minimum  ton  per 
mile  to  the  Pittsburgh  Company,  and  so  as  tn 
no  wise,  with  reference  to  anv  traffic,  to  inter* 
fere  with  the  rates  and  divisions  of  rates  and 
the  other  provisions  of  a  certain  contract  be- 
tween  the    Pittsburgh    Company    and    the 
Youngstown  &  Pittsburgh  Railroad  Company, 
of  the  first  part,  and  the  Lake  Shore  Company, 
of  the  second  part,  dated  October  20,  1877. 

Under  these  traffic  arrangements  the  chief 
shipments  of  coal  and  coke  over  the  Pittsburgh 
&  Lake  Erie  Railroad  Company  is  north  and 
west  from  Pittsburgh,  and  are  to  Cleveland  by 
wa^  of  the  New  York,  Pennsylvania  &  Ohio 
Railroad  from  Youngstown,  and  to  Ashtabula, 
on  Lake  Erie,  by  way  of  the  Lake  Shore  & 
Michigan  Southern  Railway.  There  is  also 
at  certain  seasons  of  the  year  a  considerable 
shipment  of  coal  to  Buffalo,  N.  Y'.,  over  the 
Lake  Shore  &  Michigan  Southern  Railway, 
although  greatly  less  in  amount  than  to  Cleve- 
land or  Ashtabula;  but  this  haa  not  usually 
been  done  during  the  season  when  the  navi- 
gation of  the  lakes  is  open,  in  the  months  of 
September  and  October,  and  up  to  the  t^th  of 
November.    There  are  a  great  many  f  urnacaa 
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•of  ue  opening  of  ,ttie  Great  Lakes  for  naTi^- 
iion,  which  usually  occurs  about  the  first  of 
Uav,  until  UBvigatloQ  Ib  closed  upon  tliem, 
which  uBuallj  occurs  aboul  the  20tli  ol  No- 
'vember  In  each  year,  theie  is  an  Immense 
ihlpmeiit  of  coal  and  coke  over  the  Pitisburgh 
■&  Lake  Erie  Railroad  to  YouDgstowD  for  Ash- 
tabula and  CleTeland.  and  from  these  ports 
this  cool  and  coke  are  transporled  to  other 
polnta.  A  great  deal  of  this  coke  is  used  In 
smelting  ore  at  the  furnaces  and  mills  along 
thellnnof  the  Pittsburgh  &  Lake  Erie  Ratr 
road  and  its  connections,  the  Lake  Shore  & 
Michigan  Soothern  Railway  and  the  New 
York,  PennsylTaDla  &  Ohio  Railroad.  The 
■cars  which  transport  this  coal  and  coke  to  the 
Porta  of  Ashtabula  and  Cleveland  in  sreat 
part  are  promptly  loaded  with  return  loads  of 
ore  from  the  Lake  Superior  mines  to  Pitts- 
burgh, Beaeemer,  and  other  points  where 
there  ore  mills  and  furnaces  along  the  lines  of 
the  Pittsburgh  &  Lake  £rie  Railroad.  A  car 
load  or  train  load  of  coal  or  coke,  as  the  case 
may  be,  leaves  points  ou  the  Pittsburgh  & 
Lake  Brie  Railroad  one  day,  and  the  next  day 
thereafter  it  is  In  Ashtabula  or  Cleveland,  as 
the  esse  may  be,  and  unloaded,  and  the  follow- 
ing day  It  is  back  again  at  Pittsburgh  or 
Bememer  with  a  return  load  of  ore  from  Ash- 
tabula OT  Cleveland.  If  the  samb  cars  should 
-carry  loads  of  coal  from  points  on  the  Pitis- 
borgh  A  Lake  Srle  Railroad  to  Ruffalo.  they 
would,  under  the  best  connections  usually 
made,  begone  from  their  liie  for  a  period  of 
.at  leoat  a  week— more  frequently  ten  days  and 
oTiea  two  weeks.  From  this  It  has  resulted 
that  an  average  of  ten  cars  with  coal  go  over 
the  Flttibureb  *  Lake  Erie  Railroad  U>  Ash- 
tabula and  nfleen  to  Cleveland,  as  the  case 
may  be,  where  one  of  suob  carsKoea  to  Bulla* 


coal  or  coke  lon^  distances.  Generally  the  coal 
business  is  a  little  lareeron  the  Pittsburgh  A 
Lake  Erie  Rnllroad  than  the  coke  busioess. 
The  bulk  of  the  coke  trade  Is  done  in  foreign 
cars— that  Is,  cars  of  the  Lake  Shore  &  Michi- 
gan Buutbem  Hallway  and  the  New  York, 
Pennsylvania  &  Ohio  Railroad,  and  the  Cleve- 
land, Columbus,  Cincinnati  &  Indianapolis 
Railway.  The  bulk  of  the  equipment  of  the 
Pittsburgh  &  Lake  Erie  Railroad  is  used  for  its 
local  business  between  New  Haven  and  Youngs- 
Prior  to  the  first  of  September,  In  the  year 
1S87,  and.  Indeed,  up  to  the  middle  of  that 
month,  it  is  not  shown  that  complaint  had  been 
made  of  an  insufflclency  of  cars  for  the  coal 
and  coke  trade  along  the  line  of  the  Pittsburgh 
A  Lake  Erie  Railroad.  There  bad  been  a  strike 
among  the  laborers  at  the  coke  mines  along  Its 
line,  which  commenced  In  May,llj87.aod  lasted 
until  July  of  that  year,  and  during  that  period 
the  coke  mines  had  done  but  little  work;  but 
the  laborers  of  the  coke  lolnes  very  generally 
resumed  work  In  August,  and  from  that  time 
on  there  was  a  large  output  from  these  mines. 
From  the  upper  lakes  there  were  exceedingly 
high  rates  and  an  unusually  large  business  for 
the  boats  during  the  summer  and  fall  of  1387. 
These  vessels  demanded  high  rates  on  coal  and 
coke,  which  the  coal  and  coke  men  refused  to 
pay,  and  In  this  way  there  was  a  standoff  be- 
tween themforaperlod  of  two  or  three  months, 
during  which  time  the  vessels  returned  empty 
from  Ashtabula  and  Cleveland  to  the  upper 
lakes.  These  vessels  were  not  owned  or  eoa- 
trolted  by  these  railroad  companies.  At  last, 
and  during  the  latter  part  of' September,  the 
coal  and  coke  men  yielded  to  the  rales  of  the 
vessels,  and  then  there  was  a  general  rush  for 
cars  tor  coal  and  coke,  crowding  a  volume  of 
shlpmeDis  of  these  articles  over  the  Pittsburgh 
&  Lake  Erie  Railroad,  which  should  natuTallr 
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as  it  had  theretofore  done  during  the  months 
of  September  and  October,  1887.  The  daily 
capacity  of  the  Pittsburgh  &  Lake  Erie  Road 
from  Pittsburgh  to  Toungstown  is  about  600 
freight  cars,  and  the  evidence  shows  that  from 
the  middle  of  September  to  the  middle  of  Oc- 
tober, 1887,  it  was  worked  to  its  utmost  in  the 
transportation  of  freight  over  that  portion  of 
its  line,  and  that  with  all  the  cars  it  received 
from  its  connecting  lines  added  to  its  own  there 
was,  what  is  called  in  railroad  transportation, 
"a  car  famine,"  and  it  could  give  to  the  mines 
along  the  line  of  its  road  not  more  than  about 
half  what  they  required  for  the  transportation 
of  coal  and  coke.  This  condition  of  affairs 
lasted  until  the  close  of  navigation  in  the  lakes, 
about  the  20th  of  November,  after  which  time 
there  were  plenty  of  cars  for  all  purposes,  ex- 
cept, perhaps,  coke. 

While  this  condition  of  affairs  was  existing 
in  Pennsylvania  and  Ohio  along  the  line  of  the 
Pittsburgh  &  Lake  Erie  Railroad  and  the  Lake 
Shore  &  Alicbigan  Southern  Railway,  extend- 
ins  to  Ashtabula,  and  the  New  York,  Penn- 
sylvania &  Ohio,  extending  to  Cleveland  from 
Toungstown,  there  was  what  is  known  as  a 
coal  blockade  at  Buffalo,  N.  Y.,  and  cars  of 
the  Pittsburgh  &  Lake  Erie  Railroad  and  the 
Michigan  Southern  Railway,  carrying  coal  to 
Buffalo,  were  detained  on  the  sidings  there  from 
two  to  three  weeks  before  they  were  returned 
to  the  line  of  the  Pittoburgh  &  Lake  Erie  Rail- 
road; and  in  consequence  of  this  stringent  or- 
ders were  issued  by  the  chief  officers  of  the 
Pittsburgh  &  Lake  Erie  and  the  Michigan 
Southern,  against  having  any  of  their  cars 
loaded  for  Buff«tlo  from  points  along  the  Pitts- 
burgh &  Lake  Erie  Railroad,  the  object  of  this 
being  to  keep  their  cars  at  home  along  their 
ownline  for  the  great  and  unprecedented  work 
that  was  before  them  in  transporting  the  coal 
and  coke  to  Ashtabula  and  Cleveland,  and  to 
the  mines  and  rolling  mills  along  their  lines, 
and  in  bringing  the  ore  back  from  Cleveland 
and  Ashtabula  to  these  points,  as  well  as  in 
keeping  their  general  merchandise  freight  mov- 
ing. It  was  during  this  period  that  complain- 
ants had  contracts  for  the  delivery  of  coal  from 
the  mines  they  represented,  namely:  the  Rain- 
bow Coal  Compauy  and  the  Lake  Shore  Gas 
Coal  Company,  for  delivery  at  Buffalo,  N.  Y., 
where  the  price  of  coal  was  slightly  higher  than 
at  Ashtabula  or  at  Cleveland,  and  it  is  in  re- 

Sard  to  this  that  their  complaint  is  made;  that 
ley  were  not  furnished  with  their  proportion 
of  cars  upon  application  made  by  them  to  the 
Pittsburgh  ft  Lake  Erie  Railroad  Company  for 
this  purpose.  The  evidence  does  not  show 
that  ai'v  other  persons  applied  to  the  companv 
for  coal  cars  to  Buffalo  during  this  period,  al- 
though it  does  show  that  it  refused  to  allow  its 
coal  cars  to  go  there  for  any  shipper  during  this 
period  on  account  of  the  facts  herein  stated. 
The  distance  from  Youngstown  to  Buffalo,  by 
the  Lake  Shore  &  Michigan  Southern  railway, 
is  191  miles,  and  from  Youngstown  to  Ashta- 
bula, bv  the  same  line,  is  62  miles;  the  distance 
from  Youngstown  to  Cleveland,  by  the  New 
York,Pennsylvan{a&Ohlo  Railroad,is67  miles. 
The  manner  in  which  cars  are  furnished  for 
coal  shipments  to  the  mines  is  upon  requisi- 
tion made  by  the  mines  for  so  many  cars  per 
day.    These  requisitions  frequently  call  for 


more  cars  than  the  mines  actually  need,  and  it 
would  appear  that  this  was  done  out  of  abun- 
dant caution  on  the  part  of  the  mines,  Uiat  they 
might  have  a  sufficiency  of  cars  for  their  pur- 
poses ;  but  it  would  have  resulted  in  some  mines 
obtaining  more  than  they  needed  and  othen 
less  than  they  were  entitled  to' if  it  had  not  been 
controlled,  as  far  as  could  be  done,  by  the  rail- 
road company  using  a  vigilant  discretion  in 
supplying  the  mines  according  to  thdr  actual 
output  daily,  instead  of  according  to  thdr  re- 
quisitions.   It  is  but  proper  to  state  that  the 
Kainbow  Coal  Company  and  Uie  l4^e  Shore 
Gas  Coal  Company  and  the  other  mines  repre- 
sented by  complainants  are  not  shown  by  evi» 
dence  to  have  been  guilty  of  having  made  anv 
such  exaggerated  requisitions,  but  others  dia; 
and  the  Company  was  put  upon  the  exercise  of 
a  vigilant  discretion  in  all  its  dealings  of  thi» 
character  from  the  causes  named.    The  cus* 
tom  is  for  the  furnace  to  furnish  its  own  sid- 
ing.   If  the  furnaces  do  not  unload  the  ore  and 
coal  promptly  it  is  done  by  the  railroad  com- 
pany, and  demurrage  is  charged  without  pref- 
erence.   The  rule  of  the  Company  is  to  ulow 
twenty-four  hours  of  daylight  for  the  unload- 
ing ol  a  car  by  the  furnaces.  In  some  instances, 
where  the  consignees  of  freight  to  be  delivered 
were  not  at  fault,  the  Company  did  not  charge 
demurrage,  but  these  were  exceptional. 

Wherever  cars  were  furnished  l^the  Lake 
Shore  &  Michigan  Southern  to  the  Pittsburgh 
&  Lake  Erie  Railroad  or  by  the  New  York, 
Pennsylvania  &  Ohio  Railroad  or  by  the  Cleve- 
land Columbus,  Cincinnati  &  Indianapolis  Rail- 
way the  rule  was  that  they  were  furnished  un- 
der instructions  or  directions  as  to  the  freight 
with  which  they  were  to  be  loaded  for  return  to- 
those  lines  although  not  as  to  the  idiippers  by 
name  personally  who  were  to  be  served,  and 
the  Pittsburgh  &  Lake  Erie  loaded  these  cara 
thus  furnished  and  returned  them  in  the  man- 
ner indicated  by  these  instructions  or  direc- 
tions. Various  causes  frequently  caused  delay 
in  loading  cars  at  the  mines,  even  when  coal 
was  on  hand  for  that  purpose.  If  a  miner 
died,  the  miners  all  went  out  and  the  mine 
stopped  for  the  time  being.  If  there  was  a 
break  in  the  machinery  in  shifting  the  engines, 
putting  the  cars  into  the  mines  or  in  unloading 
them,  this  caused  delay.  The  mines  were  not 
arranged  for  loading  box  cars,  because  their 
chutes  were  not  made  for  that  purpose.  The 
Lake  Shore  Gas  Coal  Mine  could  load  box 
cars  by  shoveling,  but  the  Rainbow  Coal  Mine- 
could  not  do  so  in  September  and  October, 
1887.  Among  other  methods  resorted  to  by 
the  railroad  companies  to  compel  the  furnace 
men,  mill  men,  and  mine  men  to  load  or  to- 
unload  cars  promptly  was  that  of  "shutting 
them  off,"  as  it  was  called— that  is,  refusine 
to  give  them  more  cars  until  they  had  loaded 
or  unloaded,  as  the  case  may  be,  the  cars  they 
had — and  this  seems  to  have  been  resorted  to 
very  frequently  during  last  summer  and  fall 
by  the  Pittsburgh  &  Lake  Erie  Railroad  Com- 

Sany  and  its  connecting  lines,  the  Lake  Shore 
;  Michigan  Southern  and  the  New  York, 
Pennsylvania  &  Ohio  Railroad  Companies. 
During  the  pressure  for  the  shipment  of  ooke 
it  appears  that  the  Pittsburg  ft  Lake  Erie 
Railroad  Company  found  it  necessary  to  side 
up  coal  cars  or  gondola8»  as  they  are  celled.. 
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^ay  Company  and  the  New  York,  Pennsyl- 
vania &  Ohio  Railroad  Company  are  not  par- 
ties to  this  proceeding.  The  complainants  in 
developing  their  case  were  permitted  to  show 
in  evidence  the  traffic  arrangements  existing 
between  these  two  companies,  and  the  Pitts- 
"burgh  &  Lake  Erie  Railroad  Company,  for  the 
purpose  of  throwing  all  the  light  that  this 
would  do,  if  any,  upon  the  matters  involved 
in  their  complaint,  it  appears  from  this  evi- 
wdehce  that  during  the  period  to  which  this 
.complaint  refers,  as  well  as  prior  to  that  time, 
the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company,  the  New  York,  Pennsyl- 
vania &  Ohio  Railroad  Company,  and  the 
Cleveland,  Columbus,  Cincinnati  &  Indian- 
apolis Railway  Company  occasionally  sent 
their  cars  from  their  lines  to  points  on  the 
Pittsburgh  &  Lake  Erie  Railroad,  with  in- 
structions or  directions  to  be  loaded  with  cer- 
tain kinds  of  freight  designated  and  returned 
to  points  on  their  lines,  respectively.  The 
right  of  these  companies  to  do  this  was  not 
.questioned  on  the  hearing  by  the  counsel  for 
.complainants,  except  only  as  it  was  made  the 
means  of  uniust  discrimination,  if  any,  by  the 
Pittsburgh  &  Lake  Erie  Railroad  Company 
against  the  complainants  in  the  shipment  of 
their  freight.  The  evidence  does  not  show 
that  it  was  productive  of  any  such  unjust  dis- 
crimination against  plaintiffs  or  any  other 
ahippers.  Such  cars  were  sent  for  designated 
traffic  and  not  to  designated  persons,  and  the 
.effect  of  it  was  to  inure  to  the  benefit  of  all 
shippers  alonff  the  line  of  the  Pittsburgh  & 
Lake  Erie  Rauroad  Company  by  enabling  that 
a)ompany  the  better  and  more  promptly  to 
move  its  freight 

The  inability  of  this  Company  to  furnish 
complainants  instantly  upon  demand  all  the 
.cars  it  needed  for  the  shipment  of  coal 
from  the  mines  it  represented,  resulting 
from  the  causes  and  in  the  manner  shown  in 
ihe  evidence,  was  not  subjecting  it  "to 
Any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatever"  within 
the  meaning  of  section  8  of  the  Act  to  Regu- 
late Conunerce.  The  vast  fluctuations  and 
jinforeseen  developments  of  commerce,  or  the 
fault  or  misfortune  of  some  one  or  more  con- 
necting lines,  may  occasionally  bring  about  a 
.condition  of  affairs  in  which  the  best  managed 
>railroad,  and  with  the  most  ample  freight 
^uipment,  is  unable  to  move  at  once  as 
promptly  as  tendered  all  the  freight  upon  its 
Jine,  and  this  without  any  fault  of  its  own. 
There  is  no  evidence  that  the  freight  equip- 
rment  of  the  Pittsburgh  &  Lake  Erie  Railroful 
•Company  had  been  unequal  to  the  business  of 
the  previous  season;  and  yet  in  the  season  the 
latter  part  of  which  is  complained  of,  it  ap- 
pears, in  the  exercise  of  gooid  faith  and  pru- 
dent preparation  in  the  line  of  its  duty,  to  have 
increased  its  freight  equipment  over  what  it 
had  been  in  the  previous  season,  and  to  have 
}kept  it  well  in  hand  upon  its  own  line  for  the 
movement  of  the  freieht  of  that  line;  and,  in 
.addition  to  this,  iv.  hau  a  right  to  rely  and  did 
rely  upon  its  arrai  gements  with  the  Lake  Shore 
A  Michigan  Southern  Railway  Company  and 
the  New  York,  Pennsylvania  &  Ohio  Railroad 
Company  for  cars.  It  certainly  is  the  duty  of 
^very  railroad  company  to  provide  itself  with 


a  sufficient  freight  equipment  and  to  keep  this 
well  in  hand  for  Uie  prompt  movement  0! 
freight  over  its  line,  based  upon  known  &nd 

?robable  estimates  of  the  business  of  a  season. 
*his  the  Pittsburgh  &  Lake  Erie  Railroad  Com- 
pany seems,  from  the  evidence,  to  have  done; 
but  when  an  immense  volume  of  local  freight 
was  held  back  by  shippers  for  several  months 
and  then  precipitated  by  them  upon  this  Car- 
rier, all  at  once,  it  could  not  furnish  all  the 
cars  thus  demanded  for  the  instant  move- 
ment of  this  mass  of  accumulated  freight.  It 
did,  however,  do  all  in  its  power  to  move  this 
freight  as  quickly  as  possible.  This  was  no 
violation  of  the  third  section  of  the  Act  to 
Regulate  Commerce. 

U.  The  second  ground  of  complaint  is  fhst 
from  the  28th  day  of  September,  1887,  to  the 
12th  day  of  October  next  following  the  Pitts> 
burgh  &  Lake  Erie  Railroad  Company  violated 
section  8  of  the  Act  to  Regulate  Commerce  by 
giving  an  unlawful  preference  to  the  coin 
trade  In  the  region  of  coke  along  its  line,  by 
refusing  to  furnish  box  cars  to  the  Rainbow 
Coal  Company  and  the  Lake  Shore  Oas  Coal 
Company  ana  the  other  coal  mines  represented 
by  complainants,  and  by  furnishing  the  bulk 
of  its  box  cars  for  the  transportation  of  coke. 
It  appears  from  the  evidence  that  there  was 
a  strike  among  the  coke  miners  about  the  first 
of  May,  1887,  which  lasted  until  July  of  that 
year,  and  that  they  resumed  work,  generally 
and  actively,  in  the  month  of  August    At 
that  time  there  was  a  great  demand  for  coke 
in  smelting  ore  from  the  Lake  Superior  mines 
and  in  the  rolling  mills  and  furnaces  along  the 
line  of  the  Pittsburgh  &  Lake  Erie  Railroad 
Company.    These  roUine  mills  and  furnaces 
were  running  day  and  night,  and  it  required 
all  that  the  coke  beds  and  the  Pittsburgh  & 
Lake  Erie  Railroad  Company  could  do  to  fur- 
nish them  with  coke.    The  only  refusal  to  fur- 
nish box  bars  to  the  Rainbow  and  the  Lake 
Shore  Gas  Coal  Companies  appears  to  have 
been,  as  we  have  already  seen,  to  transport 
coal  to  Buffalo.    In  other  respects  they  appear 
to  have  received  their  proportion  of  cars  for 
shipments  of  coal  from  the  mines.      Box  cart 
are  used  exclusively  for  hauling  coal  only  in 
cases  of  long  hauls,  and  are  far  oetter  adapted 
to  the  transportation  of  coke  than  coal.     The 
hauls  of  coal  or  coke  from  the  line  of  the  Pitts- 
burgh &  Lake   Erie    Railroad   during   this 
season  were  short  hauls.    The  coal  mines  along 
this  road  had  no  chutes  to  load  box  cars  wi£ 
coal;  and  this,  the  evidence  shows,  was  true 
of  the  mines  of  the  Rainbow  Coal  Company 
and  the  Lake  Shore  Gas  Coal  Company  during 
the  time  to  which  this  complaint  relates.  There 
is  a  strong  preponderance  of  evidence  to  the 
effect  that  the  bulk  of  the  box  cars  of  the 
Pittsburgh  &  Lake  Erie  Railroad  Company, 
during  the  time  complained  of,  were  not  used 
in  transporting  coke,  but  were  used  chiefly  in 
transporting  general  merchandise  over  its  una 
This  ground  of  complaint,  therefore,  is  no( 
sustained  by  the  evidence. 

III.  The  third  ground  of  complaint  is  that 
the  Pittsburgh  &  Lake  Erie  Railroad  Com- 
pany, in  violation  of  section  8  of  the  Act  to 
Regulate  Commerce,  unlawfully  discrimi- 
nated against  the  Rainbow  Coal  Company  and 
the  Lake  Shore  Gas  Coal  Ck>mpany  and  other 
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up  coal  cars  or  KOQdolas  snd  conviuifng  them 
Into  COTS  suitable  for  the  coke  trade,  in  conse* 
quence  of  which  the  coal  trade  was  made  to 
suffer  and  laogulsh. 

The  evidence  shows  that  the  coal  and  coke 
trades  are  nearly  equal  in  amount,  there  being 
slightly  more  of  coal,  and  that  the  number  of 
oars  required  for  each  is  not  largely  di£Ferenti 
and,  further,  that  what  are  kaown  a«  gondolas 
or  open  4>t  cars  sided  up  are  equally  as  serv- 
iceable In  the  transportation  of  coal  as  coke. 
We  find  from  the  evideace  that  the  company 
had  been  sidiUK  up  or  convertiag  into  gondo- 
las a  considerable  number  of  its  open  flats,  and 
that  these  could  be  used  as  well  for  the  coal 
trade  as  for  the  coke  trade.  The  evidence  is 
that  ever  since  navigation  closed  on  the  lakes, 
about  the  30th  of  Novemlier,  and  while  there 
are  plenty  of  cars  for  all  else,  there  is  slill  a 
shortage  in  the  supply  of  cars  for  the  coke 
trade.  This  itself  is  a  sufficient  reason,  if 
there  were  no  other,  why  the  Company  should 
OTepare  additional  cars  for  the  coke  trade. 
The  evidence  does  not  sustain  the  charge  tiiat 
from  the  cause  complained  of  the  coal  Uade  is 
lanRUlshlng. 

IT.  The  fourth  or  last  ground  of  complaint 
la  that  the  Pittsburgh  &  Lake  Erie  Railroad 
Company  hss  failed  tocompel  the  various  fur- 
naces and  mills  located  along  its  lines  to  un- 
load ore,  limestone,  and  iron  promptly  from 
ita  cars,  but  allows  these  cars  to  stand  loaded 
fordavsat  a  Cimeonltssidinm.  thereby  giving 


would  have  to  Introduce  evidence  which 
would  show  that  no  demurrage  was  charged 
or  that  no  proper  efforts  were  made  by  the 
railroad  company  to  have  the  freight  loaded 
or  unloaded  more  quickly.  In  this  proceed- 
ing the  evidence  shows  that  the  railroad  com- 
pany did  all  In  its  power  to  have  its  cars 
loaded  and  unloaded  promptly  upon  sidings 
and  by  consignees.  It  frequently  went  to  the 
extent  of  shutting  of  mines  and  mills  because 
Ihey  did  not  loaa  and  unload  Its  cars  prompt- 
ly. This  ground  of  complaint  is,  therefore, 
not  sustained  by  the  evidence. 

AoeoTding  to  out  eondutiont  abovd  ttattd  tht 
eomplainl  in  Ifat  proeteding  U  not  nistained  by 
the  md»ne».    It  it,  tJuvtfore,  ditmuMd. 


(No.  77.) 

COMPLAINT  filed  Beptember  S,  1887.  al- 
leging unreasonable  charges  for  the  trans- 
portation of  emi^ants  from  Castle  Garden, 
new  York,  to  Chicago,  etc.,  and  a  combina- 
tion to  exclude  plaintiffs  from  interviewing 
emigrants  at  Castle  Garden. 

The  case  baa  been  set  down  for  hearing  at 
the  United  States  Court  House  In  New  Tork 
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Second,  That,  being  such  carriers,  and  8ub> 
Ject  to  the  provisions  of  said  Act,  each  and 
every  of  said  railroad  companies  has  been 
guilty  of  violating  the  provisions  of  the  last 
clause  of  the  first  section  of  said  Act  in  that 
each  of  them  has,  continuously  since  the  first 
day  of  April,  1887,  exacted  unjust  and  un- 
reasonable charges  for  the  carriage  of  emi- 
grants and  their  baggage  from  the  said  City 
of  Nevr  York  to  the  said  City  of  Chicago,  and 
to  other  points  and  places  in  the  States  and 
Territories  west,  northwest  and  southwest  of 
the  Btate  of  New  York. 

And  for  the  particular  grounds  and  specifi- 
cations of  this  charge  your  petitioners  show: 

Mrst  specificaiion.  That  continuously,  since 
the  said  first  day  of  April,  1887,  said  several 
railroad  companies  have  exacted  the  sum  of 
$13  for  the  carriage  of  each  adult  emigrant 
carried  by  it  from  i^ew  York  to  Chicago,  and 
a  proportionate  sum  for  each  adult  emigrant 
carried  a  less  distance,  while  for  each  adult 
emigrant  carried  beyond  Chicago  the  charge 
has  Deen  increased  according  to  the  local  sec- 
ond class  rate  of  the  railroads  running  beyond 
that  point;  such  exaction  being  made  in  pur- 
suance of  an  agreement  or  compact  existing 
between  all  of  said  railroad  companies  estate 
lishing  rates  for  the  carriage  of  emigrants  and 
their  baggage,  which  rates  are  unjust  and  un- 
reasonable because  of  the  character  of  the  ac- 
commodations furnished  for  the  transporta- 
tion of  emigrant  passengers,  said  passengers 
being  usually  earned  by  said  railroad  compa- 
nies in  an  inferior  kind  of  cars  called  "emi- 
grant cars,"  or  in  cars  fitted  with  uncomfort- 
able wooden  seats,  such  cars  being  run  some- 
times in  connection  with  passenger  trains  and 
sometimes  in  connection  with  freight  trains, 
according  to  the  convenience  of  tne  carrier, 
and  not  on  any  schedule  time,  and  sixty  hours 
being  sometimes  occupied  in  making  the  trip 
from  New  York  to  Chicago;  and  which  rates 
are  unjust  and  unreasonable  because  the  num- 
ber of  emigrants  carried  by  said  railroad  com- 
panies from  New  York  to  Chicago  and  to 
other  points  west  of  the  State  of  New  York  is 
80  great  (amounting  to  between  two  and  three 
hundred  thousand  annually)  as  to  warrant 
their  being  profitably  carried  at  much  lower 
rates;  and  which  rates  are  unjust  and  unrea- 
sonable because  they  are  largely  in  excess  of 
the  rates  at  which  the  said  railroad  companies 
have  heretofore  carried  emigrants  and  their 
baggage  from  New  York  to  Chicago  and  to 
other  points  west  of  the  State  of  New  York; 
which  former  rates  were  as  follows:  from 
July  22,  1881,  to  Julv  28,  1881,  the  fare  for 
each  adult  emigrant  from  New  York  to  Chi- 
cajgo,  as  fixed  and  agreed  upon  and  exacted  by 
said  railroad  companies,  was  but  $9;  from 
July  28, 1881,  to  February  16, 1882,  the  fare  for 
each  adult  emigrant  for  the  above  distance, 
as  fixed  and  agreed  upon  and  exacted  by  them, 
was  $7;  from  February  15,  1882,  to  «fanuary 
22,  1885,  the  fare  for  each  adult  emigrant  fixea, 
agreed  upon  and  exacted  by  them  for  the  same 
distance,  was  $18;  from  January  22,  1885,  to 
January  15,  1886,  one  of  the  said  railroad 
companies,  to  wit:  the  Pennsylvania  Railroad 
Company,  carried  nearly  all  the  emigrants 
land^  at  the  Port  of  New  York,  from  New 
York  to  Chicago,  or  to  Cincinnati,  or  to  St. 


Louis,  as  the  case  might  be  at  the*rat6  of  $1  for 
each  adult  emigrant,  and  to  all  other  points  east 
of  Chicago  at  the  same  rate,  and  to  all  points 
west  of  Chicago  at  proportionate  rates;  from 
January  15,  1886,  to  June  1,  1886,  by  a  com- 
pact to  which  all  the  railroad  companies  here- 
inbefore mentioned,  except  the  New  York, 
Ontario  &  Western  Railway  Company  and  the 
Baltimore  &  Ohio  Railroad  Company,  were 
parties,  and  to  which  the  Grand  Trunk  Bail- 
way  Company  of  Canada,  the  Bostoq  &  Low» 
ell  Railroad  Company,  of  Massachusetts,  the 
Vermont  Central  Railway  Company  of  Ver- 
mont, the  Fitchburg  Railroad  Company  of 
Massachusetts,  the  Boston  &  Albany  Railroad 
Company  of   Massachusetts,    and  "the  New 
York  &  New  England  Railroad  Company  of 
Massachusetts,  were  also  parties,  the  fare  for 
each  adult  emigrant  from  New  York  to  Chi- 
cago was  fixed  at  $7;  and  it  was  agreed  that 
all  the  parties  to  said  compact  should  be  joint- 
ly interested  in  all  earnings  from  the  carnage 
of  emigrants  from  New  York  to  Chicago  or 
to  other  points  in  the  West,  and  that  each 
should  receive  a  certain  stipulated  percentage 
of  such  earnings,  the.  accounts  to  be  kept  and 
the  division  to  be  made  in  the  City  of  New 
York  by  one  Albert  Fink,  who  was  Trunk 
Line  Pool  Commissioner  for  all  of  said  com- 
panies under  said  compact     On   or  about 
June  1,  1886,  said  several  railroad  companies 
entered  into  a  new  pool  compact  by  which  the 
fare  for  each  adult  emigrant  passenger  from 
New  York  to  Chicago  was  again  increased  to 
$18,  at  which  figure  it  has  dnoe  been  main- 
tained by  the  concerted  action  of  said  railroad 
companies,    notwitlistanding   the   said  pool 
agreement  was  rendered  invuid  by  the  provis- 
ions of  the  said  Act  of  Congress  hereinbefore 
mentioned. 

Second  spedJieaHon,  That  continuously,  since 
the  first  day  of  April,  1887,  said  several  rail- 
road companies  have  exacted  from  each  emi- 
grant carried  from  New  York  to  Chicago 
whose  baggage  weighed  more  than  one  han- 
dred  pounds,  compensation  for  extra  baggage 
at  the  rate  of  two  dollars  and  sixty  cents 
($2.60)  per  one  hundred  pounds  for  the  excess 
over  one  hundred  pounds;  which  charge  for 
extra  baggage  is  unreasonable  and  unjust  be- 
cause it  is  greater  than  the  charge  made  by  the 
same  carriers  for  the  carriage,  between  the 
same  points,  of  extra  baggage  for  first  class  pas- 
sengers, which  is  carriea  on  express  passenger 
trains,  such  last  mentioned  charge  being  at  the 
rate  of  only  $2.40  per  one  hundred  pounds. 

Third,  And  your  petitioners  further  show 
that  each  of  the  said  several  railroad  com- 
pimies  mentioned  in  the  first  paragraph  of  this 
petition  is  guilty  of  unjust  discrimination,  in 
violation  of  the  second  section  of  the  said  Act 
of  Congress,  in  this,  to  wit: 

First  ipeoijkation.  That  each  of  said  railroad 
companies,  in  pursuance  of  said  compact  be- 
tween them,sells,at  the  price  of  $18.  to  recently 
arrived  emigrants  who  are  landed  at  Castle 
Oarden,  New  York,  tickets  entitling  the  hold- 
ers to  transportation  by  rail  from  Sew  York 
to  Chicago  but  refuses  to  sell  the  same  grade 
of  tickets  for  the  same  trains  to  any  other  per- 
son or  persons,  at  the  same  price,  or  at  any 
price;  and  also  refuses  to  sell  the  said  grade  or 
kind  of  tickets  at  any  other  place  or  ofBce 


•hui  kt  Cutie  Oarden,  New  York;  and  all 
peTBODB  otber  than  receatlf  arrived  emigraDts 
■who  are  carried  ta  the  Mine  curs  with  eml- 
grauU  from  New  York  to  Chicago  are  com- 
pelled by  each  of  said  carriers  to  pay  for  such 
carrla^.  the  sum  of  (IT,  theprice  of  s  second 
class  ticket  between  stUd  points. 

S»etntd  tpdeifiealion.  That  each  ol  said  rall- 
TOad  companie«,  in  purauanceof  the  wdd com- 
pact between  them,  has  contlnuouely.  aloce 
April  1,  1B87,  dlacrimi Dated  against  eml^aata 
carried  by  it  from  New  York  to  Chicago  by 
exacting  from  them  93.60  for  each  one  hundred 
poiiDda  of  extra  ba^age  orried  for  them, 
-while  It  baa  charged  fint  clara  passenger*,  foe 
«iln  baggage  carried  for  them,  upon  expre«8 
trains,  only  $2.40  per  one  hundred  pounds. 

Murth.  And  your  petitioners  further  show 
that  the  said  railroad  companies  mentioned  in 
the  Srst  paragraph  of  this  petition  have  been, 
and  are,  guilty  of  violating  section  8  of  eald 
Act  of  Congress,  in  [bis;  that  since  April  1, 
1887,  tbey  ha*e  been,  and  they  glill  are,  dl- 
Tidlng  IwtweeD  them  a  portion  of  the  agere- 
gale  earnings  of  said  railroads,  to  wit:  that 
portion  derived  from  the  carriage  of  emigrants 
and  their  twggage. 

UpeeffimUion.  A  compact  or  agreement  ex- 
ists among  said  railroad  companies  wblch  was 
made  since  the  Orst  day  of  April.  1887,  and 
which  has  been  fn  full  force  and  operation 
■ince  June  1,  1887,  by  which  the  eald  railroad 
companies  have  agreed  that  all  emigrants  car- 
ried by  any  of  them  whose  destination  la  west 
or  Dorthwest  of  Chicago,  shall  be  carried  by 
way  of  ChicaKO,  and  have  agreed  to  divide 
anions  themselves,  instead  of  the  monevs  re- 
ceived foi  the  carriage  of  emigrants  and  their 
baggage,  the  business  of  carrying  the  same; 
and  In  pursuance  of  said  compact  and  agree 
ment  all  such  emigrants  have  been,  since  June 
I,  1887,  carried  iiy  way  of  Chicago,  and,  since 
•aid  dat«,  the  said  business  of  carrying  emi- 
grants has  been,  and  still  Is,  divided  between 
Uie   said   companies,   as  _follows:    the    New 


tlon  by  one  route  and  some  by  another.  Such 
division  Is  rendered  possible,  by  the  circum- 
stances that  all  emigrants  arriving  at  the  Port 
of  New  York  are  required  by  law  lo  be  lauded 
at  Castle  Garden,  an  enclosed  structure  occu- 
pied by  the  Commissioner  of  Emigration  of 
the  State  of  New  York,  who,  by  virtue  of  a 
contract  between  them  and  the  Secretary  of 
the  Treasury,  made  pursuant  to  law,  havecon- 
trol  of  the  landing  and  supervision  of  all  emi- 
grants arriving  at  said  port;  that  said  Com- 
missioners have  given  to  the  common  agent  or 
agents  of  said  railroad  companies  the  exclu- 
sive right  to  sell  railroad  tickets  to  emigrants 
at  Castle  Garden,  and  have  excluded  and  still 
exclude  all  persons,  except  such  common 
agent  or  agents  of  said  companies,  from  seeing 
or  conversing  with  any  emigrants  arriving  at 
said  Garden,  until  they  have  been  divided 
and  allotted  as  aforesaid,  and  have  exchanged 
their  money,  and  have  purohased  from  said 
common  agent  or  agents,  and  paid  for,  their 
tickets  to  their  destination,  and  have  had  their 
baggage  weighed  and  have  paid  the  extra 
charges  thereon;  and  that  the  said  railroad 
companies  have  severally  refused,  since  June 
1,  1887.  and  still  refuse,  to  sell  emigrant  tickets 
at  any  other  place  than  at  said  Castle  Qarden. 
One  of  the  ciylog  evils  resulting  from  the  said 
action  of  said  railroad  companies  is  that  many 
of  the  emigrants  carried  by  tbem  are  carried 
out  of  their  way,  and  made  to  pay  much  more 
for  their  transportation  than  the  same  would 
cost  If  they  were  free  to  choose  tlieir  own 
routes  and  to  buy  their  tickets  elsewhere  than 
at  Castle  Garden.  For  example:  emignnta 
bound  for  Winnipeg  are  now  obliged  lo  pur- 
chase tickets  and  go  by  the  way  of  Chicago  at 
a  cost,  for  tickets  alone,  of  133;  whereas,  the 
fare  for  an  emigrant  passenger  from  New 
York  Clly  to  Brockvllje,  Canada,  via  the  New 
York.  Ontario  A  Western  Railway  Is  but 
(7.80;  and  the  emigrant  fare  from  Brockville, 
Canada,  toWInnipeg.ina  the  Canadian  Pacific 
Railway,  is  hut  $12,  making  liie  total  all  rail 
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that  the  said  railroad  companies  mentioned  in 
the  first  paragraph  in  this  petition  have,  by 
their  combined  action,  subjected  your  peti- 
tioners to  undue  and  unreasonable  prejudice 
and  disadvantage  in  their  business,  hereinaft- 
er described,  in  violation  of  section  8  of  said 
Act  of  Confess. 

dpedficatum.  The  business  of  the  American 
Emigrant  Company  of  Hartford.  Connecticut, 
to  which  company  your  i)etitioners  are  succes- 
sors, which  business  was  established  twenty- 
three  years  aeo,  has  consisted  in  the  sale  to 
emigrants  and  others  of  lands  situate  in  the 
Western  states  and  Territories,  and  in  the  es- 
tablishment of  numerous  colonies  upon  such 
lands,  and  in  disseminating  among  the  com- 
mon people  of  various  countries  of  Europe, 
but  especially  among  the  Scandinavians,  cor- 
rect information  regarding  the  newer  and 
more  sparsely  settled  portions  of  our  country, 
and  in  acting  as  the  correspondent  and  agent 
of  i)ersons  residing  in  foreign  countries  who 
were  about  to  migrate  hither,  furnishing  them 
specific  information,  purchasing  their  tickets, 
providing  interpreters  and  agents  to  meet  them 
upon  their  arrival  and  rendering  them 
whatever  advice  and  assistance  they  might 
need;  and  in  the  course  of  said  business 
the  said  American  Emigrant  Company 
has  become  favorably  known  to  a  great 
number  of  foreign  born  people  residing  in  ev- 
ery State  and  Territory  of  the  United  States, 
and  a  great  number  of  such  people  have  made 
It  their  financial  agent,  entrusting  to  it  sums 
of  money  for  a  great  variety  of  purposes,  the 
chief  of  which  has  been  the  purchase  of  bills 
of  exchange  for  transmission  to  relatives  or 
friends  in  the  old  country,  and  the  purchase, 
for  relatives  or  friends  coming  to  America,  of 
tickets  for  the  journey  from  New  York  to 
their  ultimate  destination;  and  also  entrusting 
to  iC  sums  of  money  to  be  handed  to  relatives 
or  friends  upon  their  arrival  in  New  York; 
and  have  also  solicited  its  advice  for  such  rel- 
atives or  friends  as  to  the  route  bv  which  they 
should  travel,  and  its  assistance  in  procuring 
for  them  transportation  and  whatever  else  they 
might  need,  either  in  New  York  or  upon  their 
Journey;  and  your  petitioners,  in  continuing 
the  said  business,  have  become  the  financisQ 
agents  of  a  very  great  number  of  said  foreign 
born  residents,  who  have  entrusted  to  your 
petitioners  sums  of  money  amounting,  in  the 
aggregate,  to  hundreds  of  thousands  of  dollars 
annually,  upon  trusts,  the  performance  of 
many  of  which  is  greatly  hindered  and  impeded 
by  the  action  of  the  said  railway  compa- 
nies herein  complained  of;  among  which  trusts 
are  the  meeting  and  assisting  of  emigrants 
upon  their  arrival;  advising  them  as  to  the 
route  to  be  traveled  to  reach  their  ultimate 
destination;  acting  for  them  in  securing  the 
most  favorable  rates  possible  and  in  purchas- 
ing their  tickets;  purchasing  for  them  such  ar- 
ticles of  food  or  clothing  as  they  might  need 
for  their  journey;  and  delivering  to  them  mon- 
ey supplied  for  their  use;  and  l^cause  of  their 
said  compact  hereinbefore  mentioned,  and  in 

Eursuance  thereof,  said  railroad  companies 
ave  refused,  and  each  of  them  has  refused, 
and  they  and  each  of  them  still  refuse  to  sell 
to  your  petitioners  emigrant  tickets  for  any 
purpose  whatever,  and  uiey  have  caused  the 


said  Commissioners  of  Emigration  to  exclude^ 
and  to  continue  to  exclude,  your  petitioners  and 
their  agents  and  interpreters  from  said  Castle 
(harden,  and  have   hindered  and  prevented, 
and  still  hinder  and  prevent,  your  petitioners 
and  their  agents  and  interpreters  from  com- 
municating with,  or  advising,  or  in  any  man- 
ner acting  for  or  serving,  emigrants  arriving 
at  the  Port  of  New  York,  and  have  hindered 
and  prevented,  and  still  hinder  and  prevent 
emigrants  desMng  to  do  so  from  seeing  or 
communicating  with  your  petitioners  or  their 
agents  or  interpreters;  whereby  your  petition- 
ers are  greatly  embarassed  and  annoyed,  and 
are  hinaered  and  prevented  from  discharging 
the  duties  and  obligations  which  they  have  as- 
sumed toward  many  of  their  principals  and 
depositors,  by  reason  whereof  their  business 
standing  and  reputation  are  impaired,  their 
credit  is  injured,  and  they  are  subjected  U> 
very  great  prejudice  and  disadvantage. 

Of  all  of  which  matters  and  things  herein- 
before alleged  and  set  forth,  your  petitioners 
will  make  proof  as  they  may  be  advised  and 
as  this  honorable  Commission  may  direct;  and 
they  respectfully  pray  that  each  and  every  the 
said  several  railroad  companies  herein  com- 
plained of  may  be  called  upon  to  satisfy  your 
petitioners  or  to  answer  hereto  in  writing  with- 
in a  reasonable  time  to  be  specified  by  this 
honorable  Commission. 

And  your  petitioners  will  ever  pray,  etc. 

James  C.  Savery  &  Co. 
Petitioners. 

Blair  &  Rudd. 

Attorneys  for  Petitioners, 

No.  102  Broadway,  New  York. 


DETROIT  BOARD  OF  TRADE  and  Detroit 
Merchants  &  Manufacturers  Exchange 

GRAND  TRUNK  R.  CO  «<  <rf.    {The Trunk 
Trunk  Line  Association.) 

(No.  .106.) 

COMPLAINT  filed  December  19. 1887,  alleg- 
ing unjust  discrimination  in  rates  against 
Detroit. 

Detroit,  Mich.  November  25,  1887. 
To  the  Interstate  Commerce  Commission . 

We,  the  undersinied  duly  elected  offlceis 
of  the  Detroit  Board  of  Trade,  and  of  the  De- 
troit Merchants  &  Manufacturers  Exchange, 
do  most  respectfully  tender  you  in  behalf  of 
the  aforesaid  corporations,  duly  organized  in 
accordance  with  the  laws  of  the  State  of  Mich- 
igan, the  following  petition  and  complaint,  to 
which  we  pray  your  early  attention,  in  the 
manner  laid  down  by  your  honorable  body,  in 
the  rules  adopted  for  its  procedure: 

The  merchants  of  Detroit  have  for  a  long 
time  suffered,  without  remedy,  from  the  arbi- 
trary and  unjust  discrimination  in  fixing  the 
rates  of  freight  by  certain  railroad  corpora- 
tions called  '*The  Trunk  Line  Association,'' 
upon  merchandise  to  and  from  seaboard  cities, 
and  places  taking  seaboard  rates,  originating 
at,  or  destined  to  this  city,  as  compared  with 
the  rates  of  freight  fixed  upon  similar  mer- 
chandise to  and  from  the  same  places,  oxig' 
inating  at,  or  destined  to  the  City  of  Chicago, 
and  other  places. 
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COMPLAINT  alleging  yiolation  of  section  8 
of  the  Act  to  Regulate  Commerce. 
On   motion  to  amend  complaint.    Motion 
denied. 

The  nature  of  the  proposed  amendments  is 
stated  in  the  opinion. 


,,  Commissioner: 

The  complainants  in  this  proceeding  move 
to  amend  their  original  complaint,  The  orig 
inal  complaint  was  filed  on  the  6th  day  of 
September,  1887,  and  answered  by  the  Balti- 
more &  Ohio  Railroad  Company  on  the  first 
day  of  December,  1887. 

The  substance  of  the  oridnal  complaint, 
briefly  stated,  is  that  the  Baltimore  &  Ohio 
Railroad,  prior  to  the  filing  of  that  complaint, 
had  unjustly  discriminated  against  the  Yough 
Slope  Mine  in  refusing  to  furnish  that  mine 
with  its  fair  share  of  cars  during  the  month  of 
August,  1887,  on  shipments  of  coal  to  Arthur 
&  Boylan,  at  Cleyeland,  Ohio. 

The  proposed  amendment  to  this  original 
complaint  is  as  follows:  *'The  complainants  re- 
spectfully ask  that  the  complaint,  dated  Sep- 
tember 6,  1887,  against  the  Baltimore  &  Ohio 
Railroad  Company  be  amended  by  the  filing 
of  a'dditional  complaints  as  follows:  'That  said 
respondent  company,  during  the  month  of 
October,  1887,  neglected  and  refused  to  fur- 
nish cars  (their  proportion  each  day)  to  the 
Yough  Slope  Mine,  Anderson  Mine,  and  other 
mines,  for  the  transportation  of  coal  to  Buf- 
falo. New  York,  and  to  Chicago,  Illinois;  and 
further  during  the  months  of  November  and 
December,  18S7,  said  respondent  company  re- 
fused cars  to  the  aforementioned  mines  (their 
proportion  each  day)  for  the  transportation  of 
coal  to  Cincinnati,  Ohio.  That,  during  the 
aforesaid  months,  said  respondent  company 
gave  a  preference  to  shippers  of  coke  on  the 
nne  of  their  road  by  furnishing  said  coke 
shippers  with  more  than  their  proportion  of 
box  cars  each  day  for  shipments  of  coke,  to 
the  great  injury  of  the  aforementioQed  coal 
mines  and  your  petitioners  or  complainants.' " 

By  this  proposed  amendment,  as  will  be 
seen,  complainants  now  desire  to  amend  the 
original  complaint  by  showing  unjust  discrim- 
ination by  the  defendant  company  against 
the  "Ancferson  Mine''  and  "other  mines"  in 
refusing  to  furnish  them  cars  '*for  the  trans 
portation  of  coal  to  Buffalo,  New  York,  and  to 
Chicago,  Illinois,  and  further,  during  the 
months  of  November  and  December,  1887, 
said  respondent  company  refuses  the  afore- 
mentioned mines  their  proportion  each  day  for 
the  transportation  of  coal  to  Cincinnati,  Ohio." 
This  amendment  thus  brings  forward,  for  the 
first  time,  mines  alleged  to  have  been  discrim- 
inated against  in  shipments  to  points  nowhere 
referred  to  in  the  original  complaint,  and 
charges  violations  of  the  Statute  against  these 
mines  and  in  these  shipments,  occurring  a 
considerable  period  of  time  after  the  original 
complaint  was  filed,  and  some  of  them,  in  fact, 
after  the  original  complaint  had  been  an- 
swered by  the  defendant  railroad  company. 
The  grievances  stated  in  the  amendment  are 
new  and  distinct,  entirely  separate  from,  and 
havine  no  relation  to,  the  grievances  men- 
tioned in  the  original  complaint 
In  considering  complaints  and  amendments. 


such  as  are  made  and  proposed,  the  Interstaie^ 
Commerce  Commission,  under  the  statute, 
performs  duties  that  are  in  their  nature  judi- 
cial. Liberal  as  our  practice  has  heretofore* 
been,  and  will  continue  to  be,  in  allowing 
amendments  to  complaints  and  answers  & 
proceedings  before  us  in  the  administration  of 
a  highly  remedial  Statute,  yet  there  must,  un- 
der the  rules  of  law,  be  a  limit  to  this  power 
of  amendq[ient;  and  this  limit,  we  think,  would 
be  passed  in  allowing  the  amendment  here 
proposed.  The  alleged  grievances  averred  in 
this  proposed  amendment  do  not  constitute 
grounds  of  complaint  under  the  circumstances 
proper  to  be  brought  in  by  way  of  amendment 
to  the  original  complaint  in  this  proceeding. 

That  portion  of  the  proposed  amendment 
which  charges  that  the  defendant  company 
gave  a  preference  *'to  shippers  of  coke  on  the 
line  of  their  road,  by  furnishing  said  coke 
shippers  with  more  than  their  proportion  of 
box  cars  each  day  for  shipment  of  coke  during 
the  aforesaid  months"  is  equally  obnoxious  to 
the  objection  above  stated.  The  matters  men- 
tioned ih  this  proposed  amendment  may  b& 
subjects  for  a  new  petition  if  complainants  de- 
sire to  present  such  a  complaint,  but  not  by 
way  of  amendment  to  the  original  petition. 

TTfe  pro]}OHr^f  amendment  is,  therefore,  not  al- 
lowed by  the  (JommisHion. 


LINCOLN  BOARD  OF  TRADE 

UNION  PAOIFIO  R  Co.  &  Southern  Pacific 

Co. 

(No.   117.) 

ABSTRACT  of  petition  filed  February  10,. 
1888,     charging     unjust     discrimination 
against  Lincoln,  Nebraska. 

Mr.  Or  M.  Lambertson*  for  petitioner. 
Messrs.  Shellabarg^er  ft  Wilson*  for  de- 
fendant Union  Pacific  R.  Co.  Mr.  Charles  H*. 
Tvreed*  for  defendant  Southern  Pacific  Co. 

Petition  alleges  that  defendants  form  a  con- 
tinuous all  ran  line  between  San  Francisco, 
Sacramento,  San  Jose.  Los  Angeles,  Riverside, 
Santa   Anna  and  other  prominent  shipping 
points  in  California  and  Omaha,  Kansas  City 
and  other  points  on  Missouri  River,  and  be- 
tween said  Pacific  slope  points  and  Lincoln. 
Nebraska;  that  they  publish  through  tariflts.  aa 
required  by  law,  on  all  classes  of  freight  be- 
tween said  Pacific  slope  points  and  said  Missou- 
ri River  points  but  do  not,  in  the  same  legal 
and  systematic  manner, publish  through  rateson 
similar  trafilc  between  said  Pacific  slope  points 
and  Lincoln,  Nebraska;  that  in  some  instances 
rates  have  been  quoted  directlv  to  points  of 
destination,  and  on  some  articles  they  have 
been  the  same  as  to  Missouri  River  points;  but, 
as  a  rule,  shippers  are  compelled  to  ship  to 
Omaha  and  rebill  from  that  point  to  destination, 
paying  rates  in  effect  between  Pacific  slope 

f>oints  and  Missouri  River  p<9int8  plus  regular 
ocal  rates  between  Omaha  and  Lincoln;  that 
when  the  Union  Pacific  Railway  was  built  to 
Lincoln,  Nebraska,  Missouri  Kiver  rates  on 
Pacific  coast  business  were  guarantied,  but 
sfnce  the  Interstate  Law  took  effect  rates  have 
been  as  herein  set  forth;  that  the  principal  arti- 
cles of  shipment  from  California  are  canne<f 
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prejudicial  to  the  lar^e  towns  which  be- 
fore had  been  specially  favored. 

2.  The  spirit  and  parpose  of  the  Aet  to 

Reflate  Commerce  requires  that  when 
the  circumstances  and  conditions  will 
fairly  admit  of  it  the  chareea  to  all 
points  for  a  like  service  should  be  made 
relatively  equal. 

3.  When  the  reasonableness  of  rates  is  in 
question  the  charges  made  on  long 
througfh  lines  cannot,  for  reasons  stated 
in  the  opinion,  forma  just  basis  for  com- 
parison with  iocal  rates  for  relatively 
short  distances. 

4.  A  carrier  is  not  made  responsible  for 
rates  made  by  a  connecting^  road  be- 
cause merely  of  its  giving  them  in  con- 
nection with  its  own  rates  to  parties  de- 
siring to  make  through  shipments. 

^.  A  carrier  is  not  compellable  by  law 

to  ^ve  to  the  merchants  of  a  town  on 
its  line  the  privileg:e  of  shipping  their 

?:oods  from  the  point  of  purclmse  to 
heir  own  locality  and  a^ain  from  thence 
to  the  place  at  which  the  goods  may  be 
sold  by  them  at  the  same  rate  which 
would  have  been  charged  had  there 
been  but  one  shipment  from  the  point 
of  purchase  to  the  point  of  ultimate  de- 
livery. 

6.  The  fact  that  a  refusal  to  give  the 
through  rate  as  for  one  shipment  oper- 
ates prejudicially  to  the  town  desiring 
the  privilege  and  favorably  to  another 
town  does  not  make  the  refusal  operate 
as  unjust  discriniination  when  the  car- 
rier applies  the  same  rule  to  all  towns 
and  accords  the  privilege  to  none. 

7.  Discrimination  must  consist  in  .the 
doing  for  or  allowing  to  one  party  or 
place  what  is  denied  to  another;  it  can- 
not be  predicated  of  action  which  in  it- 
self is  impartial. 

(Heard  Nov.  14-15, 1887~Deoided  Feb.  16. 1888.) 

COMPLAINT  charging  unjust  rates  aim  dis- 
crimination against  Danville,  Ya. 

Report  and  Opinion  of  the  Commission. 

Cooley*  Chairman: 

Tiie  original  petition  in  this  cause  was 
framed  with  great  care  and  precision,  and  in 
nine  distinct  paragraphs  set  forth  separate 
grounds  of  complaint,  which  were  averred  to 
constitute  violations  by  defendant  of  the  Act 
to  Regulate  Commerce.  For  the  purposes  of 
an  adjudication  the  following  summary  of  the 
allegations  will  suffice: 

After  appropriate  prefatory  statement  it  was 
alleged: 

mrst.  That  the  defendant,  through  combi- 
nation and  arrangements  with  connecting  lines 
of  railroad  north  and  west,  has  charg^  and 
continues  to  charge  the  people,  merchants  and 
tradesmen  of  Danville,  Ya.,  and  adjacent  coun- 
try a  greater  price  for  the  handling  and  trans- 
portanon  of  their  goods  and  merchandise  pur 
chased  in  New  York,  Philadelphia,  Baltimore, 
Chicago.  Cincinnati,  Mansfield,  Ohio;  Grand 
Rapids.  Mich. ;  St.  Louis,  Mo. .  and  other  places 
than  the  said  railroad  charges  other  persons 


and  localities  under  like  conditions  and  for 
similar  services; 

Second.  That  the  defendant  for  some  time 
past  has  discriminated  and  continues  to  dis- 
criminate in  its  transportation  and  freight 
charges  in  favor  of  other  persons  and  localities 
and  against  Danville  and  its  people,  merchants, 
tradesmen,  and  others.  To  instance:  the  said 
railroad  has  arranged  its  freight  charts  from 
Charlottesville,  Richmond,  and  Lynchburg  to 
R^idsville,  Greensboro',  Durham,  Salisbury. 
Hiffh  Point,  Asheville,  and  Charlotte,  N.  C, 
points  south  of  Danville,  that  far  higher  rela- 
tive rates  are  charged  to  the  people  of  Dan- 
ville and  country  adjacent  than  are  char^ 
by  said  road  to  tne  i)eople  at  the  points  which 
are  referred  to  or  named; 

Third.  That  the  defendant  discriminates 
against  Danviile,  its  merchants  and  people  ad- 
jacent, in  its  freigbt  charges  by  applying  or 
attaching  to  goods  or  merchandise  received 
from  other  lines  of  road  for  Danville  local 
rates  or  charges  from  the  point  of  reception  to 
point  of  delivery  at  Danville,  notwithstanding 
it  receives  from  said  other  lines  of  road  goods 
of  similar  character  for  and  carries  to  such 
other  points  at  lower  and  through  rates  at  the 
same  time  and  by  the  same  haul; 

Fourth.  That  the  defendant  discriminates 
against  the  people  of  Danville  and  vicinity  by 
denying  to  them  a  lower  or  approximate 
.*  'through  rate"  upon  the  transportation  of  their 
goods  which  it  accords  to  other  persons  and 
points  south,  say  from  Richmond  to  Durham, 
Salisbury,  High  Point,  Asheville,  and  Char- 
lotte, N.  C; 

Fifth.  That  the  defendant 'violates  the  long 
and  short  haul  clause  of  the  fourth  section  oi 
the  Act  to  Regulate  Commerce  by  charging 
more  for  the  transportation  of  meat,  grain,  etc., 
from  Danville  to  points  south  thereof  on  its 
line  than  it  charges  from  Richmond,  Lynch- 
burg, and  Charlottesville  for  the  transporta- 
tion of  the  like  property; 

Siitth.  That  the  defendant  discriminates 
against  Danville  and  its  people  and  the  vicin- 
ity in  its  charges  for  the  transportation  of 
iron  and  coal,  and  particularly  in  favor  of 
Lynchburg; 

Eighth.  That  the  defendant  charges  to  the 
manufacturers  and  others  at  Danville  and 
others  dealing  with  them  exorbitant  and  uh- 
reasonable  charges  for  the  transportation  of 
tobacco.  For  example,  tobacco  is  shipped 
from  Richmond  to  Ban  Francisco,  Cal.,  for 
from  $1.50  to  $1.61  per  cwt.;  but  the  charge 
for  the  same  from  Danville  via  Richmond  by 
and  under  the  auspices  of  said  road  to  San 
Francisco  is  $3  per  cwt.  Charges  for  the 
transportation  of  tobacco  from  Danville  to 
points  in  Florida  and  other  States  are  similar- 
ly high  and  unreasonable; 

Ninth.  That  defendant  exacts  from  the 
merchants  and  traders  and  people  of  Danville 
and  vicinity  unreasonable  rates  for  transpor- 
tation of  property.  For  example,  the  charge 
on  first  class  freight  from  New  York  to 
Lynchburg,  425  miles,  is  sixty  cents  per  cwt., 
while  from  Lvnchburg  to  DanvUle,  sixty-six 
miles,  it  is  thirty  three  cents  per  cwt; 

These  several  wrongs  were  charged  to  be  In 
violation  of  the  second,  third  and  fourth  sec- 
tions of  the  Act  to  Regulate  Oonmierce. 
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railroad  ties.  There  hare  existed  some  other 
apparent  irregularities  which  have  presented 
themselves  to  complainant's  mind  as  matters 
of  grievance,  arising  in  part  from  the  fact  that 
special  rates  were  given  him  prior  to  the  enact- 
ment of  the  Act  to  Kegulate  Commerce,  in  part 
from  a  misunderstanding  about  prepayment 
of  freight,  and  in  part  from  the  fact  that  after 
the  Act  became  operative  the  agents  of  the 
railroad  company  at  points  of  shipment  failed 
to  conform  to  the  instructions  furnished  them 
in  respect  to  ascertaining  actual  weights,  but 
at  times  allowed  complainant  to  load  cars  very 
heavily,  payine  only  the  price  of  twelve  tons, 
in  respect  both  to  lumber  and  ties.  This  ir- 
refl^larity  was  first  corrected  as  to  Ues,  while 
allowed  to  continue  for  a  time  in  regard  to 
lumber.  The  defendant's  rule  in  this  respect 
has  not  been  consistently  enforced,  but  the 
reasonableness  of  the  rule,  involving  the  pro- 
priety of  charp^ng  for  actual  weight  in  all 
cases,  is  not  seriously  contested. 

The  results  of  the  tariff  now  enforced  by 
defendant  from  Corydon  are  as  follows; 

To  Sala-  rp.  niAnn  To  Rooh- 

Lumber,  special,  per  ton  |0  60  $0  60  $1  10 

8izth  ola88 100  160          2  80 

Fifth  claas  (ties) 1  SO  S  00         2  70    . 

Oak  ties  (each) 18  80            S7 

Oak  tics  at  lumber  rates 

would  be,Qach 0^  06            11 

A  switching  charge  of  $1.18  per  car  is  made 
At  Salamanca  upon  all  cars  delivered  to  the 
Krie  Road  by  defendant  Oak  ties  weigh  about 
200  pounds  each. 

The  special  rates  made  by  defendant  on 
lumber,  as  shown  by  its  tariffs  on  file  in  the 
office  of  the  Commission,  include  rough  tim- 
ber, boards,  staves,  headiugs,  hoop  poles, 
hoops,  shooks,  hemlock  bark,  lath,  (Singles, 
cordwood  and  piling. 

Prior  to  the  adoption  of  the  official  classifica- 
tion No.  2,  July,  1887,  the  special  rate  upon 
]uml)er  was  treated  by  railroad  companies  as  in- 
cluding ties.  So  far  as  the  proof  before  us 
shows  this  was  general,  except  in  the  case  of 
this  defendant — which,  as  above  stated,  about 
February,  1886,  refused  to  treat  ties  as  in- 
cluded in  the  special  lumber  class  and  exacted 
regular  sixth  class  rates,  afterwards  raised  to 
fifth  class;  the  reason  ffiven  by  the  general 
superintendant  therefor  being  that  he  ''didn't 
want  the  ties  to  go  off  from  the  road." 

Upon  these  facts  the  case  presents  two  ques- 
tions: 

First.  Is  the  distinction  in  the  "official  classi 
fication  No.  3"  Just  and  reasonable,  by  which 
railroad  ties  are  placed  in  class  five  and  other 
lumber  in  class  nx? 

Second.  Is  it  just  and  reasonable  that  defend- 
ant should  give  a  low  special  rate  upon  coarse 
lumber  in  other  forms,  excluding  ties? 

No  suggestion  was  made  upon  the  hearing 
of  any  sound  reason  by  which  the  raising  oi 
ties  to  the  fifth  class  in  the  new  classification 
can  be  justified.  Defendant's  general  freight 
agent  endeavored  to  make  out  a  case  of  greater 
cost  bv  saying  that  *'tie  shipments  are  less  in 
quantity  and  require  switching  for  single  cars; 
whereas,  in  the  case  of  lum^r  we  switch  a 
large  number  of  cars  together."  This  state- 
ment is  not  at  all  convincing,  in  view  of  the 
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fact  that  defendant  has  from  six  to  seven 
thousand  ties  now  awaiting  shipment,  and  in 
August  last  had  from  forty  to  fifty  men  en- 
gaged in  their  manufacture.  Lumber  ship- 
ments from  a  mountain  siding  are  not  often 
made  by  the  train  load,  and  no  special  reason 
appears  in  the  evidence  why  tie  shipments  are 
not  likely  to  be  as  large  jier  day  as  lumber 
shipments.  Ties  are  purdiased  by  railroad 
companies  who  use  them  in  large  quantities. 
They  are  shipped  by  manufacturers,  who  in 
that  way  use  up  material  not  adapted  to  the 
manufacture  of  lumber;  the  product  must 
quite  nearlv  approximate  the  lumber  product 
from  oak  timber,  taking  the  growth,  small  and 
large.  Complainant  testifies  that  his  tie  prod- 
uct considerably  exceeds  his  lumber  product 
on  the  same  acreage. 

Defendant's  general  freight  agent  further 
said  that  he  "could  think  of  nothing  else  that 
would  make  any  difference  in  the  cost  of 
hauling  a  given  number  of  cars  of  ties  as 
compared  with  an  equal  number  of  cars  of 
lumber."  The  distinction  cannot  be  sustained 
on  the  ground  of  greater  cost  of  movement, 
for  no  such  greater  cost  is  established. 

An  examination  of  said  official  classification 
No.  3  shows  that  other  coarse  products  of  the 
forest  are  placed  in  class  six,  viz. :  boards,  tim- 
ber, box  stuff,  hoop  poles,  lath,  logs,  piles, 
shingles,  staves,  telegraph  poles,  wood  pulp 
and  empty  boxes.  Railroad  ties  from  oak 
timber,  which  cost  for  sawing  or  hewing 
about  twenty-five  cents  each,  or  $3.60  per  ton, 
are  no  more  expensive  to  manufacture  Uian 
the  above  articles;  there  is  no  special  risk  at- 
tending their  transportation;  their  value  is 
less  per  ton  than  that  of  most  of  the  articles 
above  enumerated;  they  naturallv  arrange 
themselves  with  the  articles  placed  in  class  six. 

On  the  contrary,  class  five,  as  now  consti- 
tuted in  the  official  classification,  contains  a 
line  of  articles  which  do  not  at  all  correspond 
with  railroad  ties  in  the  characteristics  whicli 
influence  classification.  The  following  list 
enumerates  the  various  articles  manufactured 
from  wood,  found  in  class  five,  in  car  loads: 
axles,  balusters,  stair  ndls  and  other  turned 
work,  barrel  covers,  patent  fruit  barrels,  base 
ball  bats,  brush  blocks,  butcher's  blocks,  iron- 
ing boards,  ox  bows,  telegraph  brackets  in  bags 
or  boxed,  bread  boards  in  boxes  or  crates, 
bridge  material,  broom  handles, buckets  nested, 
bungs  or  plugs,  butter  ladles,  molds  and 
plates,  chums,  cigar  boxes,  lumber,  curtain 
rollers  and  slats,  dye  woods  in  boxes  or  barrels, 
excelsior  in  bales,  wooden  fence  in  sections, 
blind  frames,  chair  stuff,  table  leaves,  legs, 
etc.,  boxed  or  racked,  wooden  gates,  horse 
pokes,  step  ladders,  last  blocks,  measures, 
moldings,  oars,  pails,  paneling  and  wainscot- 
ing, plane  bodies,  potato  mashers,  pumps  and 
tubing,  towel  racks,  rolling  pins,  scale  boards, 
flour  scoops,  bench  screws,  sieves,  steak 
pounders,  stove  boards,  cigar  lighters,  croquet 
sets,  shoe  pegs,  sash,  skewers,  farm  wagons, 
bob  sleds,  hubs,  neck  yokes,  wagon  materials, 
wagon  wheels,  wheelbarrows,  Indian  dubs, 
tubs,  tooth  picks.  It  requires  no  argument  to 
prove  that  the  placing  ci  railroad  ties  in  the 
same  category  with  these  articles  is  neither 
reasonable  nor  Just.    The  mere  faot  that  it  it 
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the  grounds  of  accusation  on  the  part  of  the 
City  of  Danville  was  brought  out  and  explained 
by  leading  citizens  and  traders.  It  is  unde- 
niable that  the  subject  presented  by  the  issues 
is  one  of  yery  great  importance  to  the  people 
of  Danville,  and  that  many  of  them  are  firm 
in  the  belief  that  the  defendant  has  been  and 
still  is  guilty  of  serious  violations  of  law.  If 
they  are  not  mistaken  in  this,  and  it  is  our 
power  to  bring  the  infraction  of  law  to  an  end, 
we  ought  unquestionably  to  exert  all  our  au- 
thority for  the  purpose.  Danville  is  one  of 
the  leading  towns  on  the  lines  of  defendant's 
road;  and  if  the  fact  is  as  the  complainants 
aver,  that  the  defendant  discriminates  to  its 
prejudice  in  making  its  tariff  sheets,  the  wrong 
is  not  only  necessarily  damaging,  but  it  must 
be  altogether  inexcusable.  Indeed,  the  de- 
fendant does  not  attempt  to  excuse  discrimi- 
nation, but  denies  its  existence;  and  in  so  far 
as  we  shall  find  it  to  exist,  it  will  stand  unde-  i 
fended.  If,  however,  what  may  seem  to  be 
discrimination  shall  prove  to  be  unfavorable 
results  from  general  causes  not  under  defend- 
ant's control,  the  same  proof  that  exonerates 
the  defendant  from  responsibility  will  pre- 
clude the  Commission  from  any  attempt  to 
give  relief  in  this  proceeding.  This  is  too  ob- 
vious to  need  more  than  bare  mention;  any  ad- 
judication against  the  defendant  must  necessa- 
rily be  grounded  on  a  finding  of  issues  involv- 
ing^ violation  of  law  against  ft. 

From  the  voluminous  evidence  taken  in  the 
case  it  appears  that  previous  to  the  passage  of 
the  Act  to  Regulate  Commerce  there  were  sev- 
eral points  on  the  line  of  defendant's  roads 
which  were  recognized  as  points  at  which  the 
competitive  forces  operated  more  strongly  and 
persistently  than  they  did  at  the  intermediate 
stations,  and  to  which  for  that  reason  more 
favorable  rates  were  given  than  to  such  inter- 
mediate points,  although  the  doing  so  resulted 
in  the  makine  of  the  greater  charge  on  the 
shorter  haul  in  many  cases.  One  of  the  fa- 
vored points  was  Richmond;  others  were 
Lynchburg,  Charlottesville,  Danville,  Va., 
Columbia,  8.  C,  Augusta  and  Atlanta,  QtL  A 
diagram  of  the  rates  to  the  several  stations  on 
defendant's  line,  as  they  then  were  resembles 
to  the  eye  the  blade  of  a  saw,  the  rates  being 
higher  at  intermediate  stations  and  descending 
sharply  at  the  points  named.  There  were  also 
some  points  ofF  the  line  of  defendant's  roads 
which  were  in  like  manner  favored  by  the 
combination  of  rates  which  other  carriers 
made  with  the  defendant.  In  this  respect  the 
condition  of  things  which  existed  on  defend- 
ant's lines  was  the  same  which  prevailed  gen- 
erally throughout  the  Southern  States.  At  all 
points  of  great  concentration  of  business  the 
rates  were  very  much  lower  than  were  given 
to  intermediate  and  less  important  stations. 
They  were  given  better  rates  because  they 
were  recognized  as  competitive  points;  and  to 
speak  of  a  town  as  a  competitive  point  was  to 
the  common  understanding  equivalent  to  sav" 
ing  that  it  was  a  point  to  wnicn  exceptionally 
low  rates  of  transportation  were  given  by  the 
railroad  managers. 

This  condition  of  things  as  regards  rates  was 
of  great  importance  to  the  towns  favored,  and 
tended  to  emphasize  the  advantages  each  of 


them  might  otherwise  have  had  over  all  iliu 
towns  between  it  and  the  next  compeUtlTe 
point  to  the  north  or  south  of  it    It  wss. 
therefore,  favorable  to  Danville,  and  rcsultcil 
in  its  people  paying  lesser  rates  on  longer 
hauls  tban  were  paid  by  people  at  noucom- 
petitive  points  for  shorter  hauls  of  the  like 
property  over  the  same  line  and  in  the  same 
direction.    A  strict  enforcement  of  the  fourth 
section  of  the  Act   to   Regulate  Commerce 
would  have  taken  away,  or   at   least  have 
greatly  modified,  these  advantages;  and  when 
defendant  and  other  carriers  applied  for  re- 
lief from  its  strict  application  many  of  the  fa- 
vored towns  came  forward  with  petitions  that 
its  request  be  granted.    The  complainants  in 
this  case,  however,  were  not  among  the  peti- 
tioners.   On  the  contrary,  they  appeared  with 
a  protest,  and  in  a  printed  argument  filed  with 
the  Conunission  contended  **That  the  operation 
of  the  fourth  section  of  the  Act  for  the  Regu- 
lation of  Commerce  should  not  be  suspended 
or  practically  nullified,  but  that  the  same  should 
be  executed  with  that  force  and  vigor  intended 
by  the  Congress  which  passed  it.    The  clamor 
for  its  suspension  comes  mainly  from  railroad 
corporations  whose  grasping  propcmsities  and 
inexorable  demands  it  was  the  intention  of 
Congress  to  curb  in  the  interest  of  the  people, 
or  from  competitive  points  long  separated  from 
each  other,  which  prosper  upon  tne  hiurdships 
infiicted  by  their  allies,  the  railroads,  upon  inter- 
mediate points  not  favored  by  a  competitive  sys- 
tem." This  was  a  very  frank  expression  of  opin- 
ion, and  no  doubt  represented  the  honest  and 
matured  convictions  of  those  who  signed  it 

After  the  orders  which  were  made  for  relief 
under  the  fourth  section  of  the  Act  had  ex- 
pired the  defendant  entered  upon  an  exten 
sive  revision  of  its  tariff  sheets  in  the  direction 
of  bringing  them  more  nearly  into  conformity 
with  the  general  rule  prescribed  by  that  section, 
and  with  th6  result  that  there  is  not  now  any 
point  on  the  line  of  defendant's  roads  north  of 
Columbia.  S.  C,  to  which  a  consignment  at 
the  established  rates  would  result  in  a  greater 
charge  being  made  for  the  shorter  haul  of  the 
like  kinds  or  property  on  the  same  line  and  in 
the  same  direction.    This   result    has   been 
brought  about  principally  by  a  gradual  reduc- 
tion of  the  rates  at  noncompetitive  points;  and, 
although  some  increase  in  rates  has  been  made 
at  some  of  the  competitive  points,  the  increase; 
has  not  been  general,  nor  in  any  case  which 
has  been  brought  to  our  attention  haa  it  been 
very  great.    The  charges,  however,  being  in 
the  direction  of  equalizing  railroad  advan- 
tages as  between  competitive  and  noncom- 
petitive points,  must  necessarily  to  some  ex- 
tent prejudice  the  jobbing  interests  of  towns 
situated  as 'Danville  has  been,  not  only  be- 
cause they  render  it  possible  for  rival  estab- 
lishments to  spring  up  and  maintain  them- 
selves in  the  smaller  towns,  but  because  the 
retailers  in  the  smaller  towns,  under  the  fa- 
vorable rates  which  are  now  given  them,  are 
enabled  to  deal  directly  in  larger  and  more 
distant  markets.    Nobody  can  jusUy  complain 
of  a  railroad  company  for  so  equalizing  its 
rates  as  to  render  this  possible;  for  the  law  had 
such  an  equalization  of  rates  as  one  of  its 
leading  purposes,  and  provided  for  it  becauM 
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justice  as  between  the  competitive  aod  non- 
competitive points  seemed,  in  the  opinion  of 
«the  Legislature,  to  require  it 

It  is  evident  from  the  testimony  given  by 
tiome  of  the  witnesses  that  the  equalization  of 
rates  by  the  defendant  as  between  Danville 
and  the  smaller  towns  on  each  side  of  it  has, 
in  the  minds  of  some  parties,  been  regarded 
as  a  grievance.  Thus  the  witness,  John  W. 
•Caton,  in  answer  to  the  question,  "Is  Dan- 
Tille  regarded  and  held  by  the  Richmond  & 
Danville  Railroad  Company  as  a  competitive 
ix)int  for  traffic?"  said,  "It  is  not.  I  was  in- 
formed by  the  general  freight  agent,  in  the 
presence  of  another  high  ofncial  of  the  road, 
that  Danville  was  not  a  competitive  point,  and 
•could  not  be  so  held  by  the  road,  and  that 
they  could  not  change  their  local  freight 
rate  as  applied  to  Danville,  for  if  the 
change  was  made  in  re^rd  to  Danville,  Reids- 
ville  and  Greensboro,  although  noncompeti- 
tive points,  would  be  demanding  the  same 
thing;  that  Danville  could  not  have  through 
rates.  These  things  were  told  me  bv  the  offi 
•cials  of  the  road  when  I  was  demanding  better 
rates  for  myself  and  my  town." 

Now,  to  anyone  who  has  given  the  Act  to 
Regulate  Commerce  much  attention  it  must  be 
obvious  that  a  complaint  against  a  carrier  that 
it  gives  to  noncompetitive  points  the  same 
rates  which  it  gives  to  competitive  is  not  a 
•complaint  that  the  Act  is  violated.  On  the 
contrary,  the  spirit  and  purpose  of  the  Act  re- 
quire that  when  the  circumstances  and  condi- 
tions will  fairly  admit  of  it  the  charges  to  all 
I>oints  for  a  like  service  should  be  made  rela- 
tively equal.  If,  therefore,  this  defendant 
were  to  so  arrange  its  tariffs  as  to  give  the 
least  important  station  on  its  line  rates  as  fa- 
vorable as  it  allowed  to  the  most  important 
there  would  in  its  doing  so  be  nothing  out  of 
harmony  with  the  Law.  The  result  might  for 
a  time  be  prejudicial  to  competitive  points,  but 
the  carrier  cannot  be  blamed  for  a  consequence 
which  the  Law  favors;  and  there  can  be  no 
doubt  that  the  Law  favors  Reidsville  and  Golds- 
boro'  having  rates  as  low  as  are  given  to  Dan- 
ville or  to  Richmond  when  the  circumstances 
and  conditions  are  such  as  to  render  it  practi- 
cable. There  is  nothing,  therefore,  in  the 
giving  of  such  rates  which  the  law  will  dis- 
•countenance,  much  less  punish. 

But,  passing  from  this  general  charge  to 
some  specific  case  in  which  the  rates  which  were 
-exacted  bv  defendant  are  named,  we  find  it  to 
be  an  undoubted  fact  that  charges  have  been 
made  which  cannot  be  justified : 

Fint.  There  is  evidence  that  defendant  in 
two  instarces  at  least  charged  ninetvseven 
cents  per  cwt.  for  the  transportation  or  cotton 
baled  goods  from  Piedmont,  8.  C. ,  to  Danville, 
when  the  established  rate  from  Piedmont  to 
Richmond,  141  miles  further,  was  but  fifty- 
four  cents.  Investigation  shows  that  these 
•charges  were  not  warranted  by  the  tariff  then 
in  force,  which  was  forty  eight  cents  per  cwt. 
to  Danville  instead  of  ninety^even  cents. 
This  is  admitted  by  defendant,  and  the  over- 
charge is  claimed  to  have  been  the  error  of  an 
agent.  Whether  the  error  was  intentional  or 
unintentional,  the  parties  who  paid  the  charge 
Mre  entitled  to  have  the  overcharge  refunded. 
It  is  stated  on  behalf  of  defendant  that  this 
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refunding  has  already  taken  plac< 
dence  has  not  been  placed  on  file 
not  find  that  to  be  the  fact.  < 
hand,  it  is  to  be  said  that  the  pi 
to  be  reimbursed  have  hot  applied 
mission  for  the  purpose,  and  w 
formed  that  any  order  on  their 
be  acceptable.  The  proof  of  th 
comes  into  the  case  as  evidence 
course  of  dealing*  and  not  as  a  bi 
cific  money  claim;  and  there  is 
no  occasion  to  speak  of  it  f urthei 
*  There  is  also  evidence  that  in 
the  defendant  on  a  number  of  < 
of  melons  by  the  car  load  from  ( 
C,  and  other  points  to  Danville 
received  from  consignees  a  sum 
what  were  then  the  current  rates 
portation  of  like  freight  from  C 
such  other  points  to  Richmond 
distance.  In  respect  to  these  c 
which  were  made  after  this  pre 
begun,  it  appears  that  the  defend 
rates  which  were  in  force  when 
was  had  do  not  admit  of  any  higli 
ing  made  on  a  consignment  of  ai 
property  to  Danville  trom  any  poi 
ant*s  road  south  thereof  than  is  m 
signment  of  like  propertv  to  Ricl 
wr6ng,  therefore,  in  so  far  as  it 
making  the  greater  charge  for  the 
portation,  has  been  remedied  foi 
and  of  this  case,  as  of  the  last,  it 
that  as  the  parties  by  whom 
charges  were  paid  are  not  now 
for  the  refunding  of  monevs  wroi 
ed,  this  notice  of  the  evidence  u 
case  as  it  stands  seems  to  call  for 

Similar  remarks  may  be  made 
consignment  of  cattle  from  Nei» 
to  a  purchaser  at  Danville,  upon 
of  $14  per  car  is  shown  to  have  1 
in  excess  of  what  was  then  the 
from  Newport,  through  Danville, 
also  regaraing  a  charge  on  a  coi 
cotton  Datting  from  Atlanta  to 
which  fifty  eight  cents  per  hun 
was  charged  in  excess  of  the  rate 
er  distance  to  Richmond.  Neither  < 
actions  is  explained  by  the  < 
whether  they  could  be  justified  i 
making  payment  of  the  sums  < 
here  demanding  a  refunding  we  < 
take  now  to  say.  The  trana 
proved  in  support  of  allegations 
ant  violated  the  long  and  short  hi 
the  Act.  and  they  prove  that  fac 
ably.  The  proof  shows,  howevc 
that  time  defendant's  tariffs  have  1 
and  at  this  time  they  will  warra 
between  the  points  named  and  Di 
is  higher  than  the  regular  rate  li 
property  to  Richmond.  The 
therefore,  in  so  far  as  it  was  coi 
thus  been  brought  to  an  end. 

These,  however,  and  one  or  tw 
actions  of  a  like  character  are  n 
as  compared  to  the  charge  of  d 
against  Danville,  supposed  to  be 
rates  charged  on  shipments  of  he 
particulariy'grain,  flour,  meat,  pr 
made  to  Danville  from  westeri 
western  points,  and  of  tobacco  in 
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rection.  The  discrimination  is  supposed  to 
favor,  particularly*  Richmond  and  Lynch- 
burg, which  places  arc  said  to  receive  such  ad- 
vantages under  defendant's  established  rates 
that  competition  with  their  merchants  and 
traders  on  the  part  of  the  dealers  in  like  goods 
at  Danville  is  no  longer  possible  on  equal  terms 
at  any  points  on  defendant's  road  In  the  vicinity 
of  Danville  or  south  of  it. 

The  evidence  which  was  given  on  this  branch 
of  the  case  comes  from  reputable  business  men 
of  Danville,  who  show  very  clearly  that  in  re- 
spect to  the  western  and  northwestern  trad§ 
Danville  is  at  great  disadvantage  in  the  com- 
petition. The  reason  is  obvious:  Richmond 
and  Lynchburg  receive consignmentsof  grain, 
flour,  provisions,  etc. ,  from  Chicago,  St  Louis, 
Louisville,  Grand  Rapids,  and  other  western 
and  northwestern  towns  on  through  bills  of 
lading  and  over  long  through  lines  which  ac- 
cept lor  the  transportation  rates  very  much 
below  the  local  rates  on  connecting  roads. 
Consignments  of  like  property  for  Danville 
will  be  delivered  to  defendant's  road  at  Rich- 
mond, Lynchburg,  or  some  other  junction 
point  to  which  the  charge  will  be  the  same  as 
to  Richmond,  and  from  the  junction  point  to 
Danville  will  be  charged  local  rates  which,  in 
proportion  to  distance,  are  very  much  greater 
than  those  charged  on  the  through  line.  The 
Richmond  &  Lynchburg  dealer  therefore 
acquires  his  stock  at  a  less  cost  than  docs  the 
dealer  at  Danville,  and  is  able  to  undersell  the 
latter  almost  at  his  own  doors.  How  great  is 
the  difference  will  appear  when  it  is  stated 
that  the  former  pays  twenty-two  cents  per  cwt. 
on  grain  from  Chicago,  while  the  latter  pays 
thirty-four  cents,  and  the  difference  in  the 
charges  on  flour,  meats  and  other  provisions 
are  in  like  proportion.  This  i»  unquestion 
ably  a  great  hardship  to  the  Danville  dealer, 
who  must  not  only  pay  more  freight  moneys 
than  his  competitor  would  pay  on  a  like  con- 
signment, but  more  in  propiortion  to  the  dis- 
tance the  property  is  transported. 

What  is  true  as  to  consignments  from  the 
webtand  northwest  is  equally  true  of  those 
which  are  made  for  transportation  in  the  other 
direction.  The  defendant  exacts  local  rates 
from  the  local  dealer  to  or  from  the  points  of 
junction  with  the  through  lines,  and  these 
are  proportionately  so  much  greater  than  the 
rates  charged  on  (he  through  lines  that  it  is  not 
surprising  that  one  who  compares  them  with- 
out making  inquiry  into  the  circumstances  un- 
der which  the  charges  respectively  are  made, 
is  inclined  to  pronounce  the  charges  of  de- 
fendant unfair  and  excessive,  as  some  of  the 
witnesses  did  in  the  evidence  taken  by  deposi- 
tion. Thus,  Samuel  P.  Wimbish,  in  answer 
to  an  inquiry  whether  the  defendant  charged 
to  the  people  of  Danville  more  than  was  rea- 
sonable and  just  for  the  transportation  of  prop- 
erty, said:  '*Tes;  I  should  say  so.  If  the 
charges  made  by  said  road  to  the  people  at 
other  points  for  the  transportation  of  their 
goods  is  any  criterion  to  go  by,  I  should  say 
that  the  charges  were  unreasonable  and  un- 
just. The  said  road  charges  far  more  relative- 
ly for  the  transportation  of  goods  from  Dan- 
ville to  Lynchburg,  only  sixty  five  miles,  than 
other  roaias  and  the  said  Richmond  &  Dan- 
ville together  charge  for  transporting  goods 


of  the  same  kind  four  or  five  times  the  dis-^ 
tance  to  Richmond  and  Lynchbare  under  sim- 
ilar circumstances  and  frequently  by  the  same 
haul." 

Like  evidence  was  given  by  other  witnesses. 
Thus,  Geo.  W.  Yarbrough,  answering  a  simi- 
lar inquiry,  said:  "I  think  it  has.     If  the  said 
road  and  its  connections  can  bring  grain  from. 
Chicago  to  Lynchburg,  a  distance  of  800  or 
900  miles,  for  twenty- two  cents  per  hundred 
pounds  it  is  certainly  unreasonable  and  unjust 
to  charge  Danville,  only  sixty-five  miles  furth- 
er, thirty  four  cents  per  hundred  pounds  for 
the  same  service."    And  John  W.  Carter  said: 
"I  do  not  think  the  charges  have  been  reason- 
able and  just.    By  the  rates  shown  it  appears 
that  the  charges  made  by  the  Richmond  & 
Danville  road  are  much  higher  for  the  same 
service  than  are  made  by  other  roads.    For  ex- 
ample the  charges  made  on  meat,  lard,  grain, 
flour,   etc.,  are  very  much  higher  relatively 
from  Lynchburgh  and  Richmond  to  Danville 
than  from    Chicago,    St.    Louis,    and   other 
places  to  Lynchburg  and  Richmond.    In  fact 
the  rate  of  charges  is  from  four  to  ten  times^ 
greater,  considering  distance  and  other  circum- 
stances."   Much  other  testimony  was  given  to- 
the  same  effect. 

In  all  this  testimony  two  assumptions  ap- 
pear to  be  made,  which  would  be  of  greater 
importance  in  this  case  if  they  should  be  found 
warranted  by  the  facts.    The  first  is  that  de- 
fendant may  be  held  responsible  for  the  rates 
made  on  connecting  lines  when  through  rates- 
are  named  to  consignors  over  such  lines  In 
connection  with  its  own;  and  the  second  is 
that  rates  made  on  long  through  lines  mej 
form  a  just  basis  of  comparison  with  defend- 
ant's rates  when  the  reasonableness  of  thelatter 
is  in  question.    Both  these  propositions  are- 
denied  by  the  defendant.    It  is  very  evident 
from    the    testimony  that  the   hardships  of 
which  the   witnesses  complain   arise  chiefly 
from  the  very  ereat  disparity   between  the 
through  and  local  rates;  and  if  defendant  is 
responsible  in  whole  or  in  part  for  both,  there- 
may  be  just  ground  of  complaint  against  it. 
That  it  is  responsible  for  the  local  rates  is  un- 
questionable, for  it  makes  those  without  the- 
concurrence  or  interference  of  any  other  car- 
rier— at  least  so  far  as  any  evidence  before  us 
shows.    Perhaps  it  is  not  unnatural  that  a  cus- 
tomer of  the  road  who  did  not  inquire  into* 
the  facts  should  suppose  the  defendant  to  be 
in  some  measure  responsible  for  the  through 
rates  also,  especially  if  he  found  that  defend- 
ant issued  through  bills  over  its  own  and  other 
lines,  named  the  through  rates  to  those  who 
asked   for  them,  and  received   payment    of 
freight  monevs  for  the  whole  distance,  exactly 
as  it  would  if  the  whole  amount  were  its  own. 

All  these  things  may  happen  and  still  the 
defendant  not  be  responsible  for  the  making' 
of  any  rate  off  its  own  line.  In  most  respects 
carriers  by  railroad  may  act  independently, 
provided  they  afford  to  each  other  all  reason- 
able facilities  for  the  interchange  of  traffic. 
It  is  for  this  reason  that  railroad  controversieB- 
and  questions  of  rates  are  attended  by  so  manv 
special  embarrassments;  thev  cannot  be  ad- 
justed as  they  might  be  if  all  roads  belonged, 
to  one  system  and  were  under  a  single  con- 
trol.   If  that  were  the  caife,  the  rates  might  be- 
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for  the  use  of  the  coke  trade,  but,  as  already 
stated,  these  are  cars  which  can  be  used  either 
forlhe  coal  or  coke  trade. 

The  Pitteburffh  &  Lake  Erie  Railroad  Com- 
pauy  producedln  eTidenceall  its  billing  books 
and  car  moving  records  during  the  i>eriod  to 
which  the  controversy  relates.  Its  president, 
superintendent,  general  manager,  freight  asent 
and  master  of  trains  were  each  examined  as 
witnesses  at  length,  answering,  so  far  as  we 
could  see,  fully  and  unreservedly  all  the  ques- 
tions propounded  to  them;  and  each  testified 
that,  in  the  shipment  of  freights  and  distribu- 
tion of  cars,  he  had  given  no  preference 
and  knew  of  none  that  had  been  given  by  the 
company  or  any  of  its  agents  to  any  shipper 
over  any  other  shipper  concerning  any  of  the 
matters  involved  in  this  complaint,  and  there 
was  no  evidence  that  contradicted  them  in 
these  respects. 

The  conclusions  we  have  reached  upon  this 
evidence  and  the  reasons  therefore  only  re- 
main to  be  stated: 

1.  The  first  ground  of  complaint  is  that 
the  Pittsburgh  &  Lake  Erie  Railroad  Company 
during  the  period  conunencing  September  28, 
1887,  and  ending  October  12  of  the  same  year, 
violated  section  8  of  the  Act  to  Regulate  Com- 
merce, approved  February  4,  1887,  by  giving 
an  unlawful  preference  to  other  coal  mines 
situated  along  that  portion  of  its  line  known 
as  the  Pittsburgh,  McKeesport^  Toughioghe- 
ny  Railroad  in  not  having  furnished  their  pro- 
portion of  cars  daily  to  the  Rainbow  (Joal 
Company  and  the  Lake  Shore  Gas  Coal  Com- 
pany for  shipments  of  coal  to  Buffalo,  in  the 
State  of  New  York. 

By  what  construction  the  evidence  in  this 
proceeding  could  be  held  to  sustain  this  charge 
we  are  unable  to  perceive.  The  Pittsburgh 
&  Lake  Erie  Railroad  is  a  local,  interior  roi^. 
with  its  termini  at  New  Haven,  in  the  State  of 
Pennsylvania,  and  Youngstown,  in  the  State 
of  Ohio;  and  it  does  not  extend  to  Buffalo. 
ThePitteburgh  &  Lake  Erie  Railroad  Compa- 
ny was  not  then  permitting  any  of  its  coal  cars 
to  go  to  Buffalo  for  reasons  which  were  sufil- 
cient,  and  in  no  way  in  conflict  with  either  the 
spirit  or  letter  of  any  of  the  provisions  of  the  Act 
to  RegulateCommerce.  These  reasons  were  that, 
on  account  of  causes  for  which  it  was  in  no 
sense  responsible  and  for  which  it  could  in  no 
way  be  Justly  blamed,  it  then  had  more  work 
that  it  could  possibly  do  in  transporting  freights 
over  its  own  line;  and  if  it  had  permitted  its 
coal  cars  to  go  to  Buffalo  with  coal  for  these 
two  mines  it  would  have  resulted  in  these  cars 
being  absent  from  its  line  for  certainly  one 
week  and  more  probably  ten  days  or  two 
weeks,  according  to  the  evidence;  and  it  would 
have  thereby  rendered  itself  less  able  to  serve 
all  the  business  over  its  line.  If  complainants 
had  a  right  to  insist  that  this  Company  should 
send  its  cars  at  such  a  time  with  coal  to  Buffalo, 
then  every  other  coal  mine  on  its  line  had  the 
same  right,  and  this  would  have  stripped 
this  railroad  of  its  eouipment,  leaying  the 
other  business  along  its  line  to  go  to  ruin,  but 
none  of  them  had  any  such  right.  The  Com- 
pany liad  its  legal  duty  to  perform.  Its  first 
and  most  paramount  legal  duty  to  the  ship- 
ping public  was  to  make  its  entire  freight 
equipment  do  its  utmost  in  serving  the  ship- 
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pers  along  its  own  line.  For  this  purpose, 
amongst  others,  it  had  been  chartered  by  ther 
States  of  Pennsylvania  and  Ohio;  and  for  this 
purpose,  chiefly,  it  had  been  constructed  by 
those  who  had  furnished  their  means  in  suo* 
scribing  to  its  stock.  If  between  the  28th  of 
September,  1887,  and  the  12th  of  November 
following,  when,  as  shown  by  the  evidence, 
this  railroad  company  was  unable  by  its  utmost 
efforts  with  all  of  its  freight  equipment  added  to 
that  of  the  freight  cars  supplied  to  it  by  Ma 
connecting  lines,  to  move  promptly  more  than 
one  half  of  the  freights  as  fast  as  they  accu- 
mulated alone  its  line,  it  had  furnished  coal 
cars  to  the  mtnes  of  the  Rainbow  and  Lake 
Shore  Gas  Coal  Companies  to  ship  coal  to 
Buffalo  in  order  that  they  might  obtain  a  bet- 
ter price  for  it  than  other  shippers  along  its  line 
were  receiving  at  Cleveland  and  Ashtabula, 
and  this,  too,  when  it  was  refusing  cars  to  all 
other  dippers  of  coal  to  Buffalo,  thus  giving 
to  complamants  this  exceptional  advantage, 
it  is  quite  possible  that  it  would  have  been 
guilty  of  a  violation  both  of  the  letter  and 
spirit  of  section  8  of  the  Act  to  Regulate  Com- 
merce. Under  such  circumstances  the  legal 
-duty  of  this  Railroad  Company  was,  as  the 
evidence  shows  it  did,  to  operate  its  cars  so  as 
to  keep  them  as  much  as  possible  on  its  line, 
and  confined  to  the  business  of  its  line.  If, 
in  that  crisis  it  could  not  furnish  sufficient 
cars  to  all  the  shippers  along  its  line  for  the* 
amount  of  their  freight,  then  it  was  its  duty 
to  have  done  what  is  shown  by  the  evidence 
it  did;  and  this  was  to  fairly  endeavor  to  fur- 
nish its  cars  to  shippers  of  coal  in  proportion 
to  their  shipments  over  its  line,  upon  a  basis* 
that  was  relatively  and  substantially  Just. 

While  these  shippers  all  complained,  as  was 
to  be  expected  from  men  whose  business  was 
no  doubt  suffering,  that  they  did  not  have  as 
many  cars  as  they  needed  to  ship  their  coal 
and  coke  as  fast  as  they  were  ready  to  ship  it, 
yet  it  is  but  fair  to  presume  that  as  intelligent 
men  they  were  generally  sufficiently  cognizant 
of  the  fact  to  know  that  this  railroad  company 
was  not  to  blame  for  the  excessive  volume  of 
freights  that  had  been  held  back  during  the 
summer  and  early  fall  on  account  of  the  high 
rates  of  vessels  on  the  lakes,  and  then  at  the 
last  moment  had  been  rushed  in  upon  It  to  be 
transported  over  its  line.  This  Raiht>ad  Com- 
pany did  not  own  any  of  those  vessels  or  have 
any  control  over  them;  and,  as  for  that  matter, 
the  evidence  does  not  show  that  any  of  those 
vessels  were  owned  or  controlled  by  any  of  its 
connecting  lines.  Neither  this  Company, there- 
fore, nor  any  of  these  railroad  companies,  are 
shown  by  the  evidence  to  have  been  interested 
in  or  responsible  for  the  high  rates  charged  by 
these  vessels.  In  the  light  of  the  evidence,  it 
is  also  but  fair  to  presume  that  these  shippers 
knew  the  unprecedented  volume  of  freights 
that  the  Company  was  obliged  to  transport  to- 
the  mills  and  furnaces  at  Pittsburgh.  Bememer, 
and  other  points  along  its  line,  coming  by  way 
of  Youngstown  from  Cleveland  and  Ashta- 
bula. These  shippers  must  have  known,  and 
so  did  the  Company,  that  at  the  utmost  this 
crisis  would  end  when  navigation  closed  on 
the  lakes,  about  the  20th  of  November,  and 
that  then  there  would  be  plenty  of  cars  for  alL 
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the  overcharge  in  quotation  of  rates  in  this 
instance  occurred  from  ignorance  or  from 
^carelessness  or  was  an  attempt  at  extortion  is 
not  now  material;  no  shipment  was  shown  to 
liave  been  made  under  it,  and  it  is  not  prob- 
able the  error  will  occur  again. 

We  have  still  to  consider  whether  the  rates 
charged  on  defendant's  road  are  shown,  by 
.comparison  made  with  rates  on  other  lines,  to 
-foe  excessive  and  unreasonable.  In  the  nudn 
"the  comparison  has  been  made  by  the  witnesses 
with  rates  on  through  lines  over  which  the 
.great  bulk  of  the  traSSc  in  grain,  flour,  dressed 
and  canoed  meats,  and  provisions  passes  from 
interior  points  to  the  seaboard.  The  differ- 
ence between  the  rates  charged  for  transporta- 
tion over  those  lines  and  the  rates  made  bv  the 
defendant  is  so  very  great  that  some  ot  the 
witnesses  in  testifying  have  not  hesitated  to 
declare  that  defendant  s  charges  were  therebv 
proved  to  be  excessive.  I'he  logic  which 
Ibrings  the  mind  to  this  conclusion  is  that  other 
roads  would  not,  accept  the  low  rates  unless 
'they  were  Justifiable,  and,  if  profitable  to  them, 
rates  made  by  defendant  which  are  several 
times  as  high  must  necessarily  be  exorbitant. 
This  logic,  unfortunately,  though  at  first  blush 
it  seems  reasonable,  does  not  always  stand  the 
;test  of  examination. 

It  is  a  well  known  fact  in  transportation 
that  the  cost  of  carriage  depends  very  largely 
-upon  the  volume  of  business,  the  cost  of  car- 
rying five  tons  being  very  much  greater  in 
j)roportion  than  the  cost  of  carrying  a  thou- 
sand tons  over  the  same  line.  That  carrier, 
therefore,  can  give  the  best  rates  whose  busi- 
;Dess  is  the  largest  and  most  steady;  and  as  the 
through  lines  between  the  Mississippi  and  the 
seaboard  are  best  situated  for  a  large  and 
stOEidy  business  they  can  undoubtedly,  as  a 
general  fact,  eive  much  better  rates  than  the 
roads  which  Intersect  them;  but  it  is  equallv 
well  known  that  the  proportionate  cost  is  di- 
minished with  the  increase  of  distance,  and  as 
the  through  lines  carcy  the  traflSc  mentioned 
.a  very  long  distance  before  delivering  to  de- 
fendant the  proportion  which  is  to  go  over  its 
road  they  are,  for  this  additional  reason,  en- 
abled to  make  exceptionallv  low  rates.  These 
^wo  facts  are  quite  sufficient  to  render  any 
x^mparison  between  the  rates  charged  by  the 
leading  through  lines  and  those  made  by  the 
.defendant  of  little  or  no  value.  The  circum- 
stances and  conditions  under  which  the  traffic 
ia  carried  by  the  through  and  the  intersecting 
Toads,  respectively,  are  too  great  and  too  di- 
verse to  admit  of  useful  comparison. 

But  another  fact  of  importance  is  also  to  be 
"borne  in  mind  in  the  same  connection.  How- 
.ever  reasonable  may  be  the  inference  that 
long  through  lines  will  not  accent  rates  that 
leave  no  margin  for  profit  on  the  business,  it 
is  matter  of  public  history  that  some  of  the 
.ihroueh  lines  whose  business  has  been  very 
large  nave  not  been  profitable  to  stockholders. 
.-Some  of  them  have  been  quite  the  reverse  of 
profitable,  and  after  having  been  for  some  time 
In  the  hands  of  receivers  have  been  sold  under 
mortgage  or  reorganized  on  such  terms  that 
the  original  stock  was  either  entirely  or  par- 
^ally  sacrificed.  It  cannot  be  safely  affirmed 
-that  this  has  been  altogether  due  to  the  low 
^ates;  but  excessive  competition  and  the  ac- 


ceptance of  traffic  for  transportation  at  rates 
which  were  not  fairly  remunerative  have  been 
sufficientlv  common  to  rebut  any  presumptioD 
that  carriers  invariably  refuse  to  acce[>t  bus- 
iness where  ^here  would  be  no  profit  in  it.   It 
has,  moreover,  been  several  times  proved  be- 
fore the   Commiraion  without  contradiction 
that  much  of  the  long  )iaul  traffic  of  the  coun- 
try is  carried  at  rates  which  are  little  above  the 
actual  cost  of  movement;  so  that  repairs,  in- 
terest, rents  and  all    fixed  charges  of  the 
same  roads  are  necessarily  borne  by  their  short 
haul   traffic.     No  case  under  investigatioo, 
when  such  proof  was  given,  concerned  the 
roads  whose  low  rates  are  in  question  here; 
but  whether  the  like  proof  could  be  made  in 
respect  to  t£em  is  not  very  important  now. 
The  fact  is  notorious,  and  is  abundantly  proved 
by  the  rate  sheets  now  on  file  with  the  Com- 
mission, that  the  disparity  between  local  and 
through  rates  is  commonly  very  great;  and 
when  such  is  the  case  it  is  obvious  that  the 
local  rates  of  one  road  are  not  proved  to  be 
excessive  by  testimonv  which  shows  only  that 
they  are  very  much  above  the  rates  whidi  are 
charged  upon  long  haul  traffic  by  other  roads. 
The  comparison,  if  made  at  idl,  should  be 
with  local  rates.    Even  then  it  would  not  be 
very  conclusive  without  an  inquiry  into  the 
conditions  and  circumstances  of  the  traffic  on 
the  roads  whose  rates  were   compared,  for 
freights  on  some  roads,  for  a  diversity  of  rea- 
sons which  it  is  needless  to  undertake  to  spec- 
ify here,  can  be  carried  much  more  cheaply 
than  on  others. 

We  are  constrained  to  say,  therefore,  that 
the  rates  charged  by  the  defendant,  and  which 
the  petitioners  complain  of  as  excessive,  are 
not  shown  by  the  proofs  to  be  so.  The  com- 
parison made  with  through  rates  on  lines  dif- 
ferently circumstanced  is  likely  to  be  mislead- 
ing, and  is  certainly  altogether  inconclusive. 
For  the  reasons  given  we  could  not  base  aiudi- 
cial  conclusion  upon  it.  This  leaves  the  allega- 
tion unsupported,  for  the  other  evidence  on 
this  branch  of  the  case  is  slight  and  does  not 
bear  directly  upon  "the  point  in  controversy. 

The  complaint  which  in  the- minds  of  the  pe- 
titioners and  their  witnesses  seems  to  be  the 
most  serious  is  stated  by  them  as  a  complaint 
of  discrimination  against  Danville  in  denying 
to  it  through  rates  while  according  them  to 
others.  To  understand  what  the  aiscrimina- 
tion  consists  in  it  is  necessary  to  give  some  of 
the  testimony.  The  witness  Yarbrough,  in 
answer  to  the  question  whether  the  defendant 
bad  denied  to  Danville  the  benefits  of  the 
through- rate  system  which  has  been  accorded 
by  it  to  other  points,  replied  that  it  had.  **l 
have  asked  for  through  rates  frequently, 
and  others  have  done  the  same  in  Chicago  and 
elsewhere.  I  cannot  state  the  time  or  timet 
when  I  made  such  applications.  The  applica- 
tions have  always  been  refused." 

It  is  to  be  observed  that  the  only  applica- 
tion here  specified  was  one  made  at  a  great 
distance  from  defendant's  line,  and  not  stated 
to  have  been  made  to  any  asent  of  defendant 
It  is  also  to  be  observed  that  no  points  are 
named  which  are  given  rates  in  any  way  dif- 
ferent from  that  m  which  are  given  to  Dan- 
ville The  witness.  however,on  Seinff  asked  to 
state  in  what  the  discrimination  agianst  Dan- 
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Tille  consifited,  went  on  to  saj:  "It  consists 
in  according  to  other  points,  notably  Rich- 
mond and  Lynchburg,  in  the  rehandiing  of 
provisions  spoken  of,  a  better  rate  and  facili- 
ties than  it  accords  to  Danyille  for  the  same 
services."  And  he  proceeds  with  specification 
as  follows:  ''Provisions  shipped  from  points 
north  of  the  Ohio  River  and  reshipped  at 
Lynchburg  and  Richmond  are  carried  through 
to  points  in  North  and  South  Carolina  at  rates 
<;onsiderably  lower  than  if  the  same  goods 
were  shipped  to  Danville  and  reshipped  from 
Danville  to  the  same  points  South." 

The  witness,  Samuel  P.  Wimbish,  in  answer 
to  the  question  whether  defendant,  since  the 
fifth  of  April  last,  had  discriminated  in  mat- 
ter of  freight  rates  to  Danville  and  other  points 
4ind  against  Danville  and  its  people,  said:  "To 
the  best  of  my  knowledge  and  belief  it  has. 
For  example,  defendant,  before  the  fifth  of 
April  and  since,  had  its  freight  charges  so  ar- 
ranged as  that  said  charges  from  Richmond 
and  Ifynchburg  to  Greensboro/  Charlotte,  and 
other  points  were  and  are  now  far  lower,  rel- 
atively speaking,  than  between  any  of  said 
towns  and  Danville." 

Witnesses  John  W.  Caton  and  B.  S.  Crews 
give  similar  evidence,  and  it  seems  to  stand  in 
contradistinction  to  that  of  Uie  oflicers  of  the 
road, who  testify  positively  that  no  advantage  in 
rates  is  accorded  to  either  Richmond  or  Lynch- 
bunp.  and  that  the  same  charges  in  proportion 
to  distance  are  made  from  them  as  from  Dan- 
-viUe  to  other  towns  on  defendant's  line.  The 
supposed  discrimination  is,  however,  explained 
by  tabulated  statements  which  the  witness,  in 
support  of  the  petition,  files  and  from  which 
we  may  see  exactly  what  the  discrimination 
consists  in. 

These  tabulated  statements  show  what  the 
charges  are  which  are  made  by  defendant  up- 
on consignments  of  grain  and  of  meats  from 
Richmond  and  Danvule,  respectively,  to  other 
towns  on  defendant's  line,  and  also  the  charges 
made  from  Richmond  to  Danville,  the  pur- 
pose being  to  show  that,  in  competing  for  the 
trade  of  local  points  on  defendant's  road,  Dan- 
ville is  placed  at  a  disadvantage.  The  state- 
ment, so  far  as  it  relates  to  charges  for  the 
transportation  of  grain  is  here  given. 

From  Richmond  to  ReidsvTlle,  N.  C,  164 
miles,  charge  eighteen  cents  per  cwt.;  from 
Richmond  to  Danville,  14M)  miles,  fifteen  cents; 
thence  to  Reidsville,  twenty-four  miles,  eight 
cents:  total,  twenty-three  cents. 

Prom  Richmond  to  Greensboro,'  218  miles, 
twenty  cents;  from  Danville  to  Greensboro,' 
forty-nine  miles,  ten  cents;  added  to  rate  to 
Danville,  twenty -five  cents. 

From  Richmond  to  Durham,  280  miles, 
twenty-one  cents;  from  Danville  to  Durham, 
eighty  miles,  fifteen  cents;  added  to  rate  to 
Danville,  thirty  cents. 

From  Richmond  to  Charlotte,  281  miles, 
twenty-one  cents;  from  Danville  to  Charlotte, 
141  miles,  fifteen  cents;  added  to  rate  to  Dan- 
yiile,  thirty  cents. 

From  Richmond  to  Asheville,  860  miles, 
twenty^ight  cents;  from  Danville  to  Ashe- 
yUle,  820  miles,  twenty-seven  cents;  added  to 
rate  to  Danville,  forty-two  cents. 

From  Richmond  to  Salisbury,  280  miles, 
twenty  one  cents;  from  Danville  to  Salisbury, 
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ninety  miles,  fifteen  cents;  adde< 
Danville,  thirty  cents. 

From  Richmond  to  High  Point 
twenty-one  cents;  from  Danvil 
Point,  seventy-eight  miles,  nim 
added  to  rate  to  Danville,  thirty -si 

The  showing  in  respect  to  meats 
this,  and  another  statement  of  shi] 
Chicago  or  other  western  point  t< 
and  to  Danville,  respectively,  w 
reshipments  were  miuJe  to  the  c 
named,  result  in  like  discrepancies 
crimination  the  i>etitioners  comph 
defendant's  rates  are  so  made  ths 
ville  merchant  cannot  deliver  h 
Reidsville,  Greensboro,'  and  c 
named  at  which  he  may  sell  them 
transportation  as  low  as  are  accord 
mond. 

The  most  casual  inspection  of 
ment,  however,  will  make  plain  i 
that  the  difference  in  rates  which 
favor  of  Richmond  results  from  t 
from  Richmond  the  property  i 
be  taken  directly  to  the  several  po 
while  the  Danville  shipments  ar€ 
from  Richmond  to  Danville  and 
Danville  to  Uie  ultimate  destinatio 
ference  is,  therefore,  a  difference 
charge  for  one  transportation  cov 
nite  distance  and  that  for  two  trai 
which  aggregate  the  same  distanc 
titioners  think  that  upon  such  gooc 
Richmond,  as  they  sell  at  Reidsvl 
points  named,  they  should  be  cha 
Aggregate  only  the  rates  which  \ 
when  the  consignment  is  tdircctly 
mond  through  to  the  same  point, 
assents  to  this  when  the  Danvill 
ships  directly  from  Richmond  to  t 
sale,  but  declines  to  allow  it  whc 
ment  is  first  to  Danville  and  then 
mate  destination.  It  is  the  denial 
ilege  of  having  the  two  shipments  c 
which  constitutes  the  discrimlE 
plained  of. 

The  concession  here  claimed  b 
blance  to  an  attempt  to  compel 
company  to  establish  the  systen 
some  parts  of  the  country  is  knov 
ing  in  transit" — a  favor  in  tn 
most  often,  perhaps,  allowed  to  i 
ers  of  flour,  but  which  is  known  i 
dustries  also.  In  proceedings  bef  c 
mission  where  this  system  has 
been  spoken  of  it  has  been  said  t 
its  ori^n  in  the  desire  of  carrieri 
ceived  wheat  for  delivery  to  millc 
line  to  control  the  transportation  o 
factured  article  and  keep  it  from 
the  hands  of  competitors.  It  is  no 
this  is  the  sole  reason  for  the  pract 
mention  it  only  as  one  that  has  I 
The  control  of  the  carriage  would 
by  giving  to  the  consignor  of  whet 
rate  from  the  point  of  reception  t 
at  which  he  expected  to  market  hi 
with  the  privilege  of  converting  tl: 
to  flour  at  an  intermediate  point 
tage  of  such  a  privilege  to  the  coi 
be  shown  by  a  supposed  case.  I 
sumed  that  the  rate  on  wheat  f  ron 
New  York  is  twenty-five  cents  \ 
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pounds  and  from  Chicago  to  Rochester  eight- 
een cents,  while  from  Rochester  to  New  York 
on  floui^it  is  fifteen  cents.  If,  now,  the 
Rochester  miller  purchases  his  wheat  and 
sends  it  forward  on  the  through  rate  with  the 
privilege  of  milling  it  in  transit,  it  is  evident  he 
will  have  saved  when  it  has  reached  New 
York    as    flour    eight    cents    per    hundred 

Eounds;  and  this  very  large  saving  would  give 
im  a  great  advantage  over  millers  not  having 
a  like  privilege. 

It  is  obvious,  however,  that  the  giving  of 
this  privilege  under  the  circumstances  sug- 
gested would  be  equivalent  to  a  concession  in 
rates  on  the  part  of  the  railroad  company, 
since  the  cost  of  the  carrier  of  the  two  ship- 
ments, first  of  the  wheat  to  Rochester  and 
then  of  the  flour  to  New  York,  would  neces- 
sarily be  somewhat  greater  than  the  cost  of  a 
single  shipment  of  a  like  quantity  from  Chi- 
cago to  New  York  direct  without  unloading 
on  the  way  It  is  hardly  to  be  supposed, 
therefore,  that  a  railroad  company  will  volun- 
tarily ^ant  such  a  privilege  unless  some  com- 
pensating advantage  to  itself  will  flow  from 
It  or  unless  the  law  compels  it. 

When  the  question  of  granting  such  a  privi- 
lege is  under  consideration  a  railroad  company 
will  naturally  consider,  not  the  advantages 
merely,  but  what  the  disadvantages  to  itself 
are  or  may  be,  and  some  of  these  have  also 
been  suggested  when  the  subject  has  been  re- 
ferred to  on  our  hearings.  The  third  section 
of  the  Act  to  Regulate  Commerce  makes  it  un- 
lawful for  any  carrier  subject  to  its  provisions 
to  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  locality.  The 
question  may  be  raised  under  this  section 
whether  it  would  not  be  unlawful  for  a  car- 
rier to  give  the  privilege  of  milling  in  transit 
to  one  town  on  its  line  and  deny  it  to  others; 
but  a  railroad  company  might  have  an  inter- 
est in  granting  the  privilege  to  a  town  which 
was  a  common  point  for  other  roads  and  no 
such  interest  in  granting  it  elsewhere;  and  the 
mere  fact  that  a  plausible  question  might  be 
raised  as  to  the  right  to  grant  it  to  one  point 
only  might  be  thought  a  sufficient  reason  for 
denying  it  altogether. 

A  question  may  also  be  raised — and.  indeed, 
we  are  informed,  has  been  raised  in  another 
part  of  the  country — under  the  second  section, 
which  prohibits  and  renders  unlawful  any  dis- 
crimination in  rates  as  between  persons.  In 
the  supposed  case  the  miller,  unaer  the  fiction 
of  a  continuous  shipment  of  wheat  from  Chi- 
cago to  New  York,  would  in  reality  pay  a  pro- 
portion of  the  through  rate  as  for  a  shipment 
to  New  York  of  flour  f^om  Rochester;  but  un- 
less this  proportion  was  less  than  the  current 
rate  on  flour  from  Rochester  to  New  York  the 
privilege  would  be  of  doubtful  value;  and  the 
fact  that  it  is  less  constitutes  the  inducement 
to  the  miller  for  seeking  the  privilege.  If, 
therefore,  while  one  miller  procures  his  stock 
in  Chicago,  his  neighbor  in  the  same  business, 
and  who  expects  to  sell  in  the  same  market, 
purchases  his  wheat  in  the  local  market,  the 
latter  finds  himself,  when  he  sends  forward 
his  flour,  placed  at  a  disadvantage  in  rates, 
and  he  is  not  unlikely  to  raise  tne  question 
whether  it  is  lawful  to  make  a  charge  for  the 


transportation  of  his  flour  which  is  greater 
than  what  would  be  the  just  proportion  from 
Rochester  to  New  York  of  the  shipment  made 
by  the  other  from  Chicago.  The  shipmeats 
of  flour  In  the  two  cases  would  begin  at  the 
same  place,  the  service  as  to  each  would  be 
the  same,  and  so  also  would  be  the  cost  of  car- 
riage. 

We  mention  these  as  being  questions  which 
are  frequently  suggested,  and  which,therefure, 
a  carrier  is  apprised  may  possibly  be  raised 
in  case  such  a  privilege  ^Is  conceded.  We  do 
not  say  they  are  serious  or  difficult  questions;, 
they  have  not  been  discussed  before  the  Com- 
mi^ion;  they  have  never  in  any  form  been 
presented  for  decision,  and  we  shall,  of  course, 
refrain  entirely  from  expressing  any  opinion 
upon  them;  but  the  fact  that  such  questions' 
may  be  raised  must  naturally  have  its  influ- 
ence with  the  carrier  when  the  question  of 
granting  the  privile^  is  under  consideration. 
He  will  be  appris^  that  the  concession  may 
not  unlikeljr  be  followed  by  controversies:— pos- 
sibly by  litigation. 

It  is  evident  that  the  privilege  desired  by 
complainants  might  raise  like  questions  to 
those  above  indicated.  Complainants  wish  to 
be  at  liberty  to  purchase  goods  at  the  points 
of  supply,  and  instead  of  paying  the  reguHf 
rate  for  the  transportation  thence  to  Danville 
and  the  local  rates  from  Danville  to  the  place 
at  which  they  make  sale  they  ask  that  the 
whole  shall  be  treated  as  one  continuous  ship 
ment  and  paid  for  accordingly.  Probably  if 
the  privilege  were  granted,  the  reshipment 
would  sometimes  be  made  without  breaking 
bulk;  but  it  could  hardly  be  expected  that  ibis 
would  occur  very  generally.  The  privilege 
would  be  in  the  nature  of  a  concession  in  rates 
made  to  Danville.  The  officers  of  defendant 
decline  to  grant  it,  and  the  question  is  whether 
they  are  violating  a  legal  right  in  so  doing. 
One  reason  which  they  assign  for  their  action 
is  that  if  they  make  the  concession  to  Danville 
they  must  do  the  same  for  Reidsville,  Qoids- 
hoTo\  Durham,  and  all  other  places  on  their 
line  that  may  ask  it,  or  they  will  be  guilty  of 
a  violation  of  the  Act  to  Regulate  Commerce; 
but  the  concession,  if  thus  made  general, 
would  be  of  little  or  no  advantage  to  anyone. 

It  does  not  become  necessary  in  this  case  to 
decide  whether  if  the  concession  were  thus 
made  to  one  town  it  must  be  made  to  all  others, 
for  that  question  is  not  before  ua.  The  de- 
fendant has  declined  to  make  the  concessioD 
to  any  town,  for  reasons  some  of  which  are 
above  indicated ;  and  the  charge  is  that  this 
amounts  to  unjust  discrimination,  because  the 
effect  is  prejifdicial  to  Danville  and  favorable 
to  some  other  localities;  but  this  effect  cannot 
determine  the  question  at  issue.  There  can 
certainlv  be  no  discrimination  as  against  any 
particular  town,  in  action  which  Is  general 
and  applies  alike  to  all  towns.  Discrimina- 
tion must  consist  in  the  doins  for  or  allowing 
to  one  party  or  place  what  is  denied  to  another; 
it  cannot  be  predicated  of  action  which  in  it- 
self is  impartial.  This  reauires  no  argument; 
the  statement  itself  is  conclusive.  A  regula- 
tion that  is  general  and  uniform  is  Qxe  oppo- 
site of  discrimination.  If  the  result  la  favor- 
able to  some  localities   and   unfavorable  to 
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others  we  may  re^t  the  fact,  but  we  cannot 
under  any  authority  the  law  has  conferred  up- 
on us  interpose  to  change  it. 

The  conclusion  is  that  the  Commission  can- 
not adjudge  the  defendant  guilty  of  unjust 
discrimination  in  the  particular  mentioned. 
Neither  can  it  find  upon  the  evidence  that  any 
advantage  which  is  obtained  by  Richmond  or 
any  other  locality  by  means  of  low  rates  given 
by  connecting  roads  is  chargeable  as  a  wrong 
-done  by  defendant.  The  naming  of  a  through 
rate  by  the  defendant  to  or  from  any  distant 
point  and  the  receiving  of  the  freight  moneys 
on  a  consignment  do  not  of  themselves  charge 
the  defendant  with  any  responsiliility  in  re- 
spect to  the  rates  beyond  its  own  line.  There 
is  no  wrong  on  its  part  in  giving  to  its  custom- 
ers information  respecting  such  rates  nor  in  re- 
ceiving payment  for  both  itself  and  its  connec- 
tions. On  the  contrary,  it  is  a  great  business 
convenience,  and  any  carrier  which  should  re- 
fuse to  give  through  bills  when  it  could  do  so 
or  to  name  through  rates  which  are  made  up 
by  adding  its  own  to  the  rates  made  by  its  con- 
nections would  be  justlv  liable  to  very  severe 
censure.  Througn  bills  are  among  the  most 
important  and  valuable  of  transportation  facili- 
ties, and  it  is  not  only  important  that  the  con- 
«ignor  should  know  before  he  forwards  the 
goods  what  the  charges  upon  them  for  the 
whole  distance  are  to  be,  but  it  commonly 
:save8  him  much  trouble  and  avoids  mistakes 


if  he  can  procure  the  inl 
cal  agent  of  the  receivii 
being  compelled  to  appb 
at  a  distance.    The  re( 
therefore,  to  keep  inforj 
over  connecting  lines,  wj 
ing  them  or  not,  and  il 
through 'bills  when  thei 
arrange  with  its  connect! 
not  perform  its  full  duty  { 
it  does  so.  j 

The  result  of  our  invem 
may  be  summarized  veij 
fendant    has    been    guil^ 
charges  which  the  parties  | 
titled  to  have  refunded  if  i 
not  already  taken  place, 
also,  that  in  the  spring  and! 
defendant  made  rates  wU 
its  road  to  Danville  than  Ui 
Danville,  but  its  tariffs  li 
changed  that  such  greater  1 
charged.      No  application  { 
funding  of  moneys  paid  on  { 
question  whether  there  sh^ 
before  us.    The  Commissi^ 
to  require  the  defendant  to  I 
lege  sought  for,  correspond! 
ing  in  transit,"  and  the  evid< 
that  the  rates  of  the  defen< 
and  unjust  is  too  inconcli 
finding  to  that  effect. 


SUPREME  COURT  OF  RHODE  ISLAND. 


STATE  of  Rhode  Island 

V. 

William  FITZPATRICK. 

^be  provision  of  R.  I.  Pab.  Stat,  chap* 
684,  of  May  4,  1887.  g  1,  which  pro- 
hibits anv  person  from  keepinf^  any 
iniozicatins  liquors  **  for  the  purpose 
of  sale/*  is  not*  for  the  reason  that  it 
may  incidentally  interfere  with  foreign 
or  interstate  commerce,  obnoxious  to 
the  Federal  Constitution,  art.  1,  §  8, 
which  confers  upon  Congress  exclusive 
power  '^to  regulate  commerce  with  for- 
eign Nations  and  among  the  several 
States." 

(Provldenoe— Decided  January  7, 1888.) 

ON  constitutional  questions  certified  to  the 
Supreme  Court  under  R  I.  Pub.  Stat.  chap. 

The  case  is  stated  in  the  opinion. 
Mr,  Clarence  A*  Aldrich,  Aut,  Aity^ 
Oen.,  for  the  rotate. 
Mr,  Huffh  J.  Carroll,  for  defendant 

Durfee,  Oh.  J,,  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  from  the  District 
Court  of  the  Tenth  Judicial  District,  by  cer- 
tificate, on  a  constitutional  question.  It  is  a 
complaint  under  Public  Laws  R  L  chap. 
IM.  of  May  27,  1886,  and  chap.  684,  of  May 
4,  1887,  against  the  defendant,  for  keeping 
without  lawful  authority  intoxicating  liquors 
"for  the  purpose  of  sale,"  in  violation  of 
chap.  684.  %  I,  in  amendment  of  chap.  596, 
Intbb  b. 


^  1,  charging  the  offense  sul 
Janguaee  of  the  statute.  In 
the  defendant  made  the  folh 
wit: 

'  'The  defendant  moves  that 
complaint  be  dismissed,  beca 
under  g  1  of  chapter  634,  of 
utes,  wnich  attempts  to  proh 
for  the  purpose  of  sale,  of  ai 
enumerated  in  said  section, 
any  distinction  as  to  whether 
within  or  without  this  Siat( 
that  he  has  a  right  to  keep  t 
purpose  of  sale  without  tl 
Const,  art.  1,  §  8." 

The  district  court  overri 
and,  having  found  the  defei 
certified  the  question  invol 
court  for  decision. 

Chap.  634,  §  1,  so  far  as  it 
cite  it  for  the  purposes  of  th 
follows,  to  wit: 

"  No  person  shall  mam 
or  suffer  to  be  manufactu 
keep,  or  suffer  to  be  kept,  oi 
possessions,  or  under  his  chi 
pose  of  sale,  anv  ale,  win< 
strong  or  malt  or  intoxicating 
which  is  ale,  wine,  rum,  or 
malt  or  intoxicating  liquors, 
after  provided." 

The  corresponding  sectioi 
utes,  whether  license  or  prohi 
the  words  '*  within  this  State 
'*  for  the  purpose  of  sale," 
keeping  illegal  only  when  it 
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pose  of  selling  the  forbidden  liquors  within 
the  State.  The  defendant  contends  that,  in 
consequence  of  the  alteration,  the  keeping  is 
prohibited  if  the  liquors  are  kept  in  the  State 
for  the  purpose  of  sale,  even  though  they 
are  intended  to  be  sold  out  of  the  State; 
and  that  the  section  is  therefore  repugnant  to 
the  Constitution  of  the  United  States,  art.  1. 
§  8,  which  confers  upon  Congress  a  variety  of 
powers,  and,  among  them,  power  "to  regulate 
commerce  with  foreign  Nations  and  among  the 
several  Slates." 

It  will  be  well  to  determine  the  scope  and 
import  of  the  question  thus  raised,  before  we 
proceed  to  consider  and  decide  it.  First,  then, 
when  is  it  that  liquors,  which  are  in  the  pos- 
session of  a  person  in  this  State,  are  kept  by 
him  for  the  purpose  of  sale,  within  the  mean- 
ing of  the  statute?  They  are  clearly  not  so 
kept  when  they  are  kept  by  him  for  his  own 
use,  without  any  intention  of  selling  them. 
Suppose  be  has  the  liquors  in  the  State  in  the 
act  of  transporting  them  through  this  to 
another  State,  for  the  purpose  of  selling  them 
in  the  latter;  are  they  then  beine  kept  bv  him 
for  the  purpose  of  sale,  within  the  meaning  of 
the  statute?  We  think  not;  for  though  m  a 
general  sense  he  keeps  such  liquors  for  the 
purpose  of  sale,  it  is  not  the  purpose  for  whicJi 
he  is  keeping  them  in  this  State, — the  purpose 
for  which  he  keeps  them  here  being  not  sale, 
but  transportation.  If  such  a  person  were 
complained  of  for  illegal  keeping,  the  charge 
would  be  that  in  some  particular  town  he  did, 
without  lawful  authority,  keep  the  liquors  for 
the  purpose  of  sale,  and  he  could  truly  reply 
that  he  did  not  keep  them  in  that  town  for 
that  purpose,  and  was  therefore  not  guilty. 
The  same  construction  will  hold  if  intoxicat- 
ing liquors  are  kept  in  this  State  for  storage 
simply,  though  they  are  intended  to  be  ulti- 
mately carried  elsewhere  and  sold.  But  if 
keeping  in  either  of  these  ways  is  not  prohib- 
ited, then  the  operation  of  §  1,  in  so  far  as  it 
can  interfere  with  commerce  with  foreign  Na- 
tions and  among  the  States,  is  extremely  lim- 
ited. We  do  not  say,  however,  that  liquors 
may  not  be  kept  in  this  State  for  the  purpose 
of  sale  in  other  States,  in  such  way  that  the 
keeping  would  violate  §  1.  For  instance:  If 
intoxicating  liquors  were  kept  in  this  State  to 
be  sold  on  orders  received  or  procured  in  other 
States,  or  to  customers  coming  from  other 
States,  we  think  the  keeping  would  be  within 
the  prohibition,  even  though  the  sales  were 
meant  not  to  be  completed  in  this  State.  In 
such  a  case,  the  place  of  keeping  would  be  the 
headquarters  of  the  traffic,  or  at  least  the  place 
from  which,  if  not  at  which,  the  sales  would 
be  made.  Making  the  sales  would  be  the  pur- 
pose for  which  the  liquors  were  kept  there, 
and  we  think  the  General  Assembly  must  be 
held  to  have  intended  that  no  such  place 
should  be  tolerated  in  the  State.  But  no  other 
way  occurs  tV  us  in  which  liquors  not  intend- 
ed for  sale  in  this  State  can  be  kept  here  so 
that  the  keeping  would  be  within  the  prohibi- 
tion of  §  1.  The  question  presented,  then,  is 
whether,  because  such  keeping  is  prohibited, 
6,  1  is  in  conflict  with  the  Constitution  of  the 
United  States. 

It  will  be  seen  that  the  question,  as  presented, 
assumes  that  the  prohibition,  if  it  be  unconsti- 


tutional as  it  applies  to  intoxicating  liquon 
kept  in  this  State  for  sale  elsewhere,  Ib  like- 
wise unconstitutional  as  it  applies  to  such  liq- 
uors kept  in  this  State  for  sale  within  it 
This  is  not  clear  to  us.  StcUe  v.  Amery,  12 IL 
I.  64.  Nor  are  we  clear  that  the  question  pre- 
sented can  be  properly  raised  by  a  mere  mo- 
tion to  quash.  MugUr  v.  Kansas,  123  U.  8. 
623  [81  L.  ed.  205].  But  passing  these  points, 
which  have  not  been  argued  at  the  bar,  we 
proceed  to  consider  the  question  in  the  larger 
way  in  which  it  has  been  discussed. 

We  deem  it  perfectly  well  settled,  by  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States,  that  the  several  States  have  power  to 
restrict  and  even  to  prohibit  altogether  the 
sale  of  intoxicating  liquors  for  use  as  a  bever- 
age within  their  borders,  and  consequently,  of 
course,  to  prohibit  the  keeping  of  them  for 
sale  to  the  same  extent.    Coolev,  Const.  Lim. 
582,  588,  and  cases  cited;    Mugler  v.  Kan- 
sas, supra.    The  power  to  do  this  has  been  de- 
nominated a  police  power;  a  power  not  dele- 
sated  to  the  general  government,  but  remain- 
ing to  the  States,  to  enable  them  to  regulate  for 
their  own  welfare,  as  they  understand  their 
welfare,  their  internal  or  domestic  concerns. 
The  power  is  signally  exercised  in  legislation 
designed  to  promote  popular  education;  to  pro- 
tect the  public  h^th  and  morals;  to  punish 
and  prevent  crime;  to  alleviate  and  prevent 
pauperism;  and,especially,  to  diminish  and  pre- 
vent the  demoralization  and  impoverishment^ 
and  the  numberless  vices  and  miseries  which 
are  the  sure  concomitants  and  consequences 
of  a  free  traffic  in  intozicatinff  liquors,  by  re- 
straining or  prohibiting  it.      The  power  was 
exhaustively  discussed  and  considered  in  the 
Supreme  Court  of  the  United  States  in  the 
License  Gases,  46  U.  S.  5  How.  504  [12  L.  ed. 
2561,  with  particular  reference  to  its  exercise  in 
legislation  for  the  restraint  of  the  liquor  traf- 
fic; and  while  the  Justices  did  not  fully  agree 
in  the  reasons  given  by  them  for  decision, they 
did  agree  in  fully  affirming  the  authority  of 
the  States  within  their  own  borders.       Chirf 
Justice  Taney,  and  Justices  Catron  and  Nelson, 
rested  their  Judgment  distinctly  on  the  ground 
that  the  power  of  the  States  to  pass  restrictive 
laws  in  the  matter  was  complete,  notwithstand- 
ing the  laws  might  indirectly  interfere  with 
interstate  commerce,so  long  as  they  did  notcome 
into  conflict  with  any  law  or  regulation  of  Con- 
gress; and  some  of  the  other  justices,  enough 
to  make  a  majority  of  the  court,  unless  we 
misunderstand  their  opinions,  concurred  with 
them,  though  thev  preferred  to  take    their 
stand  upon  a  still  deeper  and  broader  ground 
of  State  rights.    If  this  doctrine  of  Ohuf  Jus- 
tice Taney,  and  Justices  Catron  and  Nelson,  be 
correct,  and  is  still  adhered  to  by  the  Supreme 
Court  of  the  United  States,  the  defendant's 
contention  of  course  cannot  prevail,  for  it  is 
not  pretended  that  there  is  any  federal  regu- 
lation of  interstate  commerce  with  which  the 
provisions  under  which  he  is  complained  of 
comes  into  conflict.    But  not  to  put  too  much 
reliance  on  this  view,  we  will  proceed  to  the 
broader  consideration  of  the  question : 

As  we  have  seen,  there  can  be  no  doubt  of 
the  power  of  the  States  (under  the  decisions  of 
the  Supreme  Court  of  the  United  States)  to 
prohibit  altogether  the  sale  of  intoxicating  liqr 
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uors  within  their  l)order8,  and  vet  it  is  per- 
fectly evident  that  such  a  prohibition  does  ob- 
struct the  freedom  and  lessen  the  extent  of 
commerce  among  the  States.  For  example: 
A  manufacturer  of  intoxicating  liquors  of  an- 
other State  could  not  send  the  product  of  his 
manufactory  to  a  prohibitory  State  and  sell  it 
there.  He  could  not  even  receive  orders  for 
his  liquors  from  such  a  State,  and  fill  them,  if 
a  delivery  in  such  State  were  necessary  to  a 
complete  compliance  with  the  orders.  Nor 
could  a  person,  living  in  another  State,  go  in- 
to such  a  State  and  purchase  intoxicating  liq- 
uors there  to  carry  home  with  him,  though 
it  might  be  very  aavantageous  for  him  to  do 
so  if  he  were  not  prevented  by  the  law.  In 
the  Lieense  Ckues,  46  U.  S.  5  How.  604  [12  L. 
ed.  256].  a  law  of  New  Hampshire,  under 
which  a  sale  in  that  State  of  gin  imported 
from  Boston  was  punished,  was  held  not  to 
be  void  for  interfering  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  States, 
though  the  gin  was  sold  in  the  cask  in  which 
it  was  imported.  In  the  same  case,  in  reply 
to  the  argument  that  the  restrictive  legislation 
tendcMl  to  lessen  importation,  Mr.  Justice  Mc- 
Lean said  that  ''A  law  of  a  State  is  not  ren- 
dered unconstitutional  by  an  incidental  re- 
duction of  importation;  and  especially  not 
when  the  State  regulation  has  a  salutary  ten- 
dency on  society,  and  is  founded  on  the  high- 
est moral  considerations."  And  he  further 
remarked:  '*  When,  in  the  appropriate  exercise 
of  their  federal  and  state  powers,  contingent- 
ly and  incidentallv,  their  lines  of  action  run  in- 
to each  other,  if  the  state  power  be  necessary 
to  the  preservation  of  the  morals  or  safety  o*f 
the  community,  it  must  be  maintained."  The 
doctrine  of  the  Justices  who  took  the  broader 
view,  if  we  rightly  understand  their  opinions, 
was  that  a  state  law,  passed  in  good  faith  for 
the  suppression  of  intemperance  or  of  the  traf- 
fic in  intoxicating  liquors,  could  not  be  con- 
demned as  unconstitutional  because  it  might 
incidentally,  among  its  effects,  hamper  the 
freedom  or  lessen  the  extent  of  interstate  com- 
merce. And  see  State  v.  Peckham,  3  R.  I. 
S^.  The  question  which  we  now  propose  to 
consider  is  whether  this  State  has  transcended 
the  power  thus  conceded  to  it,  by  the  enact- 
ment under  which  the  defendant  was  com- 
plained of. 

In  considering  this  question  we  will,  in  the 
first  place,  recur  to  a  matter  to  which  we  have 
already  adverted,  namely:  that  the  quantity  of 
intoxicating  liquors  kept  in  this  State  solely 
for  the  purpose  of  selling  them  elsewhere  must, 
from  the  nature  of  things,  be  very  small.  For 
what  is  there  to  induce  any  i>erson  who  has 
liquors  to  sell  in  other  States  to  keep  them  in 
tms  State  for  that  purpose?    Some  such  per- 


sons there  may  have  been 
enacted  under  theprohibitot 
into  effect,  but  that  law  d' 
keeping  for  the  purpose  of 
and  there  was  ample  time 
so  kept  before  this  present  1 
There  mi^ht  be  such  perso 
uring  of  intoxicating  Hquoi 
but  manufacturing  U  prohil 
selling.    In  its  practical  ope 
the  enactment  can  have  but 
terstate  commerce. 

In  the  second  place,  we  red 
unlimited  the  prohibition  is.  1 
it  is  likely  to  be;  for  if  intoxl 
be  lawfully  kept  in  the  StatI 
of  sale  elsewhere,  the  fact  tl] 
kept  is  liable  to  be  availed 
feint  under  which  to  cover 
for  sale  in  this  State.  The  S 
afford  a  favorable  ground  f 
such  an  evasion  or  circumv 
Moreover,  if  the  traffic  be  an 
permit  itsel  f  to  be  the  starting 
the  evil  shall  proceed  into  o( 
out  some  loss  of  the  moral  pi^ 
which  it  must  preserve  in  on 
its  laws  that  popular  homage  ( 
out  which  they  cannot  be  effei 
Certainly  the  State  would  ha^ 
follow  its  own  iudgment,  and 
has  done  in  this  matter,  unlet 
croaches  unwarrantably  upoi 
Congress;  and  in  that  regard 
cult  to  see  how  a  law  which  f( 
ing  of  intoxicating  liquors  in  o 
in  another  interferes  with  inter 
any  more  than  a  law  which  fo 
such  liquors  in  one  State,  whic 
ported  from  another;  and  yet. 
a  law  of  the  latter  description 
to  be  a  proper  exercise  of  the 
the  States  by  the  Supreme  Cou 
States.    And  see  Pearson  v.  li 
tiUery  (Iowa),  84  N.  W.  Rep.  1 

We  see  no  reason  for  doul 
was  passed  in  perfect  good  fai 
pose  of  carrying  the  prohibit 
into  effect,  or  to  suppose  that, 
with  toxt\f^n  or  interstate  con 
terference  is  other  than  a  mere 
feet  or  consequence.  It  is  oui 
it  as  constitutional  until  we  a 
it  is  unconstitutional.  We  a 
that  the  provision  of  our  Prohi 
der  which  the  defendant  has  t 
of,  is  unconstitutional.  We  sii 
and  send  the  case  back  to  the 
for  sentence. 

Order  accordingly. 
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ABSTRACT  of  Answer  filed  February  20, 
1888.    See  Petition  anU,  708. 

JT^Mff .  I^ttieton  Cooke  and  Edward 
Baxter •  for  respondent: 

I^TTER  S. 


Respondent  admits  that  it 
ates  a  line  of  railroad  and  brai 
tend  through  Southern  States 
Florida  and  to  New  Orleaos 
sumes  it  to  be  true  that  peti 
tions  are  as  stated  in  the  petiti 
petitioner's  railway  extends  fr 
end  of  petitioner's  bridge  i 
Louisville  to  respondent's  rail 
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tias  a  mere  physical  connection  therewith,  but 
.denies  that  it  consented  to  such  connection, 
^nd  states,  that  when  petitioner  first  applied 
for  permission  to  make  said  connection  re- 
spondent refused  to  allow  the  same,  but  that, 
upon  petitioner  taking  legal  steps  to  compel 
respondent  to  allow  said  connection,  respond- 
,enl  was  advised  by  its  counsel  that  under  its 
charter  it  could  not  prevent  the  connection 
being  made,  though,  after  such  physical  con- 
nection was  made  by  petitioner,  respondent 
.could  not  be  compelled  to  make  the  necessary 
contracts  for  an  interchange  of  traffic  be- 
tween the  two  companies. 

Respondent  states  that  it  has  four  freight 
vards  in  or  near  the  City  of  Louisville;  that 
its  third  or  South  Louisville  yard  has  a  pas- 
fienger  platform,  but  no  freight  handling  fa- 
cilities except  to  switch  in  car  load  lots;  that 
.at  its  fourth  or  Nihth  Street  and  Broadway  yard 
it  receives  all  cars  destined  to  Louisville  proper 
.or  to  points  north  of  the  Ohio  River  and  which 
aVe  to  pross  said  river  at  Louisville,  and  at 
this  yard  it  receives  all  freight  coming  from 
the  north  crossing  said  river  at  Louisville,  as 
well  as  all  freight  originating  at  Louisville 
proper,  except  such  as  is  received  and  deliv 
ered  on  side  tracks  under  special  contract,  and 
said  yard  is  its  main  freight  yard  where  ample 
facilities  for  receiving  and  delivering  freight 
are  provided;  that  said  connection  with  peti- 
tioner's railway  is  between  the  third  and  fourth 
yards  and  is  about  one  mile  distant  from 
the  fourth  and  two  miles  distant  from  the 
third;  that  it  is  true  respondent  has  certain 
switch  engines,  which  at  certain  times  of  the 
day  run  between  yards  Nos.  3  and  4,  passing 
such  point  of  connection;  but  only  in  th& 
sense  can  i(  be  said  that  said  connection  is 
located  in  respondent's  freight  yard. 

Respondent  admits  that  at  said  connection 
xsars  may  be  switched  from  one  railway  to  an- 
x>ther,  but  denies  that  said  connection  affords 
easy  and  convenient  means  of  interchanging 
tramc  or  that  such  interchange  can  be  made 
without  using  respondent's  terminalf  acilitiesby 
petitioner  or  its  connections,  and  states  that  the 
mere  switching  of  freight  cars  from  petition- 
er's to  respondent's  track,  or  vice  versa,  is  but 
the  inception  of  the  interchange  of  traffic,  as 
buildings,  platforms  and  other  structures,  of- 
ficials and  clerks  are  necessary  to  such  busi- 
ness, and  no  such  facilities  are  afforded  by 
.either  petitioner  or  respondent  at  said  point  of 
connection;  and  also  that  neither i  petitioner 
nor  respondent  has  any  land  at  said  point  up 
x)n  which  depots,  platforms,   etc.,  could  be 
constructed, but  that  at  Louisville  respondent's 
facilities  are  fully  adequate,  have  been  pro- 
vided at  great  cost,  and  it  is  unwilling  to  in- 
cur further  expense  in  that  regard.    Respond 
«nt  does  not  know  whether  petitioner  is  or  is 
not  a  common  carrier,  but  that  it  is  certainly 
true  that  petipner  is  distinctively  known  as  a 
Bridge  Company,  that  it  has  not  one  single 
freight  car,  and  though  it  claims  to  operate  a 
a  railway,  respondent  does  not  know  whether 
it  assumes  any  obligation  for  the  transporta- 
tion of  freight,  or  makes  charges  therefor, 
x>ther  than  certain  tolls  it  may  charge  as  a  Bridge 
-Company  for  switching  cars  across  the  Ohio 
River;  respondent  believes  it  to  be  true  that 
petititioner  transports  passengers  wholly  by 


railroad  between  the  Cities  of  New  Albany 
and  Ix)uisville,  but  petitioner  has  never  offered 
any  passengers  for  transportation  over  its  road, 
and  whether  petitioner  is  subject  to  the  Act  to 
Regulate  Commerce  is  a  question  respectf  ullv 
referred  to  the  Commission;  respondent  ad- 
mits that  it  is  a  common  carrier,  but  does  not 
undertake  for  the  carriage  of  freight  or  pa^ 
senders  bevond  its  lines,  though  it  issues  bills  of 
ladmg  and  sells  passenger  tickets  over  other 
roads,  acting  as  agent  therefor  and  guarantying 
rates  over  the  same,  and  whether  respondent 
is  subject  to  said  Act  to  Reeulate  Commerce 
is  a  question  it  is  not  called  upon  to  answer; 
but  it  is  not  true  that  it  holds  itself  out  to  the 
public  as  subject  to  said  Act. 

Respondent  denies  that  prior  to  or  at  the 
time  of  the  filing  of  the  petition,  the  petitioner 
was  receiving  large  amounts  or  any  amount 
of  freight  from  the  Ohio  and  Mississippi  Rail- 
way Company  6r  the  Louisville,  New  Albany 
&  Chicago  Railway  Company  for  transporta- 
tion over  its  bridge  and  railway  to  points  on  be- 
yond or  via  respondent's  road,  or  that  petiti- 
oner tendered  large  quantities  of  freight  to  re- 
spondent at  the  said  connection  in  Louisville 
for  transportation  over  respondent's  road  and 
connections  to  destination,  on  the  contrary, 
up  to  the  time  of  filing  said  petition  the  said 
railway  companies   transported  their   freight 
across  the  Ohio  River  on  the  Louisville  Bridge 
and  tendered  it  to  respondent  at  its  yard  on 
the  corner  of  Ninth  Street  and  Broadway;  it  is 
true  that  petitioner  did  bring  to  said  connec- 
tion a  few  cars  of  freight  and  pushed  them  on 
respondent's  track,  which  cars  it  may  have  re- 
ceived from  certain  companies  or  individuals 
at  New  Albany  and  some   of   respondent's 
agents  or  employees,  not  apprised  of  the  im- 
propriety thereoi,  received  said  cars  and  ship- 
ped them  south,  but  the  number  of  such  cars 
did  not  exceed  one  hundred,  and  the  practice 
was  stopped  as  soon  as  known  bv  respondent's 
superior  officers;  respondent  admits  that  during 
October  and  November,  1887,  certain  persons 
directly  or  indirectly  connected  with  petition- 
er caused  certain  shipments  to  be  maide  from 
Birmingham  and  probably  other  points  South 
and  caused  bills  of  lading  to  be  marked  vta  pe- 
titioner's road  or  bridge;    but    respondent's 
agents  were  unaware  of  the  impropriety  therB- 
of — and  at  Louisville  other  subordinate  agents 
delivered  the  same  to  petitioner  without   re- 
spondent's superior  officers' knowledge;  and  it 
is  denied  that  in  any  other  sense  has  freight 
been  received  for  transportation  to  Louisville 
and  thence  over  petitioner's  railway  to  desti- 
nation;  it  is  denied  that  the  interchange    of 
traffic  between  petitioner  and  respondent  has 
ever  been  habitual  or  authorized,  and  it  is  un- 
true that  such  interchange  would  be  reason- 
able or  proper,  for  it  would  be  unreasonable 
and  improper  to  require  respondent  to  go  to 
further  expense  to  handle  the  same,  while  it 
has  its  present  facilities  at  its  four  yards  to 
handle  all  the  freight  traffic  at  this  point.     It 
is  true  that  respondent  refuses  to  interchange 
traffic  with  petitioner  at  said  point  of  connec- 
tion, and  it  is  also  true  that  it  affords  facilities 
for  such  interchange  of  traffic  passing  over 
the  Louisville  Bridge  Companjr's  bridge;  but 
it  does  not  afford  such  facilities  for  the  last 
nam^  traffic  at  said  point  of  connection  or  at 
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Any  otber  ^lat  within  a  mile  of  the  polnl 
where  petitioner  boa  Been  flt  to  connect  witb 
xceponorat's  tnck;  on  the  conlrory,  the  wid  In- 
terchange u  done  in  reepondent's  said  freight 
jard  at  9th  Street  and  Broadwaj;  and  reepond- 
■enl  deniei  4117  vloluion  of  law  or  conaplracv 
with  aaid  LouisTille  Bridge  Compaay  or  rail- 
road companlM  therein  interested. 

ReapoDdent  furtber  eaya  it  it  irae  that  there 
-sre  two  bridges  across  the  Ohio  River  at  Louis- 
Tilie;  that  on  June  6,  1873,  respoudeot  eatered 
into  s  written  contract  with  said  Louisrille 
Bridge  CompsDT,  the  Jeffenonville,  Hadt- 
•on  &  lodianapoliB  Railroad  Compaoj  and  the 
Ohio  &  Hlssisaippi  Railroad  CompaDy,  to  t*" 
-«ffect  that  freight  from  the  north  coming 
respondent  should  cross  said  river  over  said 
I<ouisvUle  Bridge;  that  U>  Interchange  traffic 
with  petitioner  would  be  a  violation  of  said 
-contract  and  of  other  contracts  between  re- 
■pondeDt  and  other  parlies  which  were  made 
In  good  faith  and  In  the  Interest  ot  iUpatroni: 
that  compellioK  all  freight  to  come  over  said 
IiOUisTilla  Bridge  is  not  alone  the  sole  reason 
-Af  respondent's  refusal  to  Interchange  traffic 
wlUi  petitioner,  but  that  otber  reasons  are:  1. 
to  maintain  Its  contract  obligations;  2,  lo  avoid 
a  useless  and  eipensive  transfer  station  at  said 
connection;  8,  to  secure  the  construction  of  a 
Union  Depot  at  10th  Street  and  Broadwaj  for 
the  use  of  all  railroads  at  Louisville:  4,  that 
Tespondent's  tolls  and  charges  over  said  Louls- 
rllie  Bridge  are  lower  Uisn  thev  can  be  via 


e  others  not 


petitioner^  Inidge; — and  then 

Respondent  therefore  shows  that  prior  to 
the  construction  of  said  Louisville  Bridge  all 
"freights,  mails  and  express  goods  bad  to  be 
ferried  over  said  river,  which  entitled  great 
«ipenBe,  serious  damage  from  Ice  blockades 
in  winter  and  great  detriment  and  inconven- 
ience to  the  public;  that  it  was  concluded  to 
huild  said  bridge  and  respondent  subscribed 
9800,000  of  the  capital  slock  of  tfae  Louis- 
ville Bridge  Company,  said  bridge  t>elog  built 
ata  cost  of  |2,800,000,  represrnied  by  (l.SOO. 
-000  paid  up  capital,  and  $800,000  mortgaff 
bonds  bearing  7  per  cent  interest,  nayabl' 
semi-annually;  that  on  June  fi,  1873,  aforesaid 
a  written  contract  was  entered  Into  between 
the  Louisville  Bridge  Compaiiy  of  the  flrst  nu't, 
tbe  Jefferson  ville,  Madison  &  Indianapolis  Rail- 
road Company  of  the  second  part,  the  Ohio 
A  Mississippi  Railroad  Company  of  the  third 
part,  and  respondent,  of  tlie  fourth  part, 
whereby  It  was  agreed  that  the  tolls  and  charges 
for  the  use  of  said  bridge  by  said  railroad 
companies  should  be  flied  per  ton  or  per  pass- 
enger or  per  car  engine  or  other  means  of 
transportation  at  a  sum  that  should  not  exceed 
sufficient  to  pay  the  cost  of  repairs  to  said 
bridge,  aC  percent  semiannual  dividend  upon 
said  capital  slock.  Interest  upon  said  bonds,  a 
■Inking  fund  sufficient  to  pay  said  bond^  at 
maturity,  an  amount  sufficient  lo  keep  up  the 
corporate  organization,  including  taxes;  and 
in  the  event  of  the  bridge  being  destroyed  by 
-casualty,  additional  T  per  cent  bonds  wen  to 
be  Issued  by  said  Bridge  Company,  and 
sufficient  charges  were  to  oemade  against  said 
rallrtwi  companies  to  meet  the  Interest  and 
sinking  fund  upon  such  additional  bonds; 
was  provided,  also,  that  said  lolls  and  charges 
INTBB  8.  40 


should  be  yearly  reduced 
reduction  of  the  interest; 
operation  of  the  sinking! 
should  be  the  same  to  eao 
and  further  that  tolls  ai 
other  railroad  companies  I 
)y  the  ofIb"—' 
will  be  St 

respond 
are  proportionately  dlmla 
are  nearly  paid  off  and  it  i 
Ing  the  current  rear  ther 
Resp  ifore  feeu 

uing  rangemeni 

Com  endeavort 

railri  es  to  use 

also  luamicuL  uint  If   petltlC 

Ohio  &  Hlsalssippl  RailK 
other  oompanies  to  withdraw 
from,  or  if  it  can  compel  ra 
a  portion  of  its  traffic  to  | 
It  will  increase  proporliom 
tolls  on  said  Louisville 
although  petitioner's  charMI 
than  those  of  the  Louisville . 


to  pay.  The  said  Looisvifle 
pie  capacity  to  accomodate  al 
said  river  at  Louisville,  and 
convenient  to  the  publie,  and 
tow  as  those  of  petitioner. 
persons  may  build  another  bri 
river  thev  have  no  right  to  coi 
to  retire  from  its  contract  wit 
Bridge  Company. 

And  respondent  further  sat 
tloner  is  Its  avowed  enemy ;  and 
move  in  the  direction  of  requi 
to  take  traffic  from  its  ally 
and  give  It  to  Its  enemy  and  c 
respondent  inlercbanges  trafi 
nectlons  or  with  said  Loulsvl 

Cy  only  In  pursuance  of  a( 
duty  entered  Into,  and  tb 
had  any  agreement  with  pell 
interchange  of  traffic  at  anv 
that  under  its  charter  its  roadi 
by  any  company  or  person  or 
Its  consent,  and  that  petltlonei 
any  permission  to  use  any  par 
to  transport  persons  or  proper 

A  true  copy  of  said  contr 
1873  is  attached  marked  Eihil 

And  respondent  prays  to  be 


WESTERN  NEW  YORK 
VANIA  R.  CO.  and  Q.  C 
Receiver  of  the  Buffalo,  Ne 
adelpbia  R.  R.  Co. 

(No.  118.) 

ABSTRACT  of  complaint  111 
1688,  charging  unjust  anc 
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for  the  transportation  of  petroleum,  and  dis- 
crimination in  favor  of  the  Standard  Oil  Com- 
pany. 
Mr,  M.  J.  HeymaAfi^t  for  petitioners. 

I.  Petitioners  are  co-partners  doing  business 
under  the  firm  name  and  style  of  Rice,  Robin- 
son &  Witherop,  at  Titusyille,  Pennsylvania. 

II.  Petitioners  are  now,  and  have  been  for 
a  long  time  past,  engaged  in  refining  petrole- 
um, shipping  and  selling  the  same  when  re- 
fined, and  own  extensive  works  at  Titusville. 
T^ey  have  an  agency  or  branch  bouse  at  Buff- 
alo, NfW  York,  to  which  they  ship  lar^e quan- 
tities of  refined  oil  each  month  from  their  works 
in  Titusville,  over  the  Western  New  York  & 
Pennsylvania  Railroad,  which  is  a  line  of 
railroad  owned  and  operated  by  the  Western 
New  York  &  Pennsylvania  Railway  Company, 
between  Oil  City,  Pennsylvania,  and  Buffalo, 
New  York,  running  through  Titusville. 

III.  The  Western  New  York  &  Pennsylvania 
Railway  Company  is  successor  by  the  re-organ- 
ization 10  thb  Buffalo,  New  York  &  Philadel- 
phia Railroad  Company.  G  Clinton  Gardner 
was  appointed  receiver  of  the  latter  corpora- 
tion on  or  about  May  20,  1885,  and  oper 
ated  the  said  railroad  from  that  time  as 
such  receiver  until  within  a  few  weeks  last 
past.  Petitioners  are  not  informed  as  to  the 
precise  time  when  the  receivership  of  the  said 
Gardner  ceased  and  tbe  property  held  and  op- 
erated by  him  as  such  receiver  was  surren- 
dered and  turned  over  by  him  to  the  said 
Western  New  York  &  Pennsylvania  Railway 
Company. 

IV.  From  the  month  of  February,  1883,  to 
the  day  that  the  Act  of  Congress  entitled  "An 
Act  to  Regulate  Commerce"  went  into  effect, 
namely:  April  5,  1887,  the  corporations  and 
persons  operating  the  said  line  of  railroad  dur- 
ing said  period,  including  the  said  Receiver 
during  the  time  he  was  Rieceiver  prior  to  said 
date  charged,  levied  and  exacted  from  peti- 
tioners as  toll  or  freight  charges  for  trans- 
porting refined  oils  in  barrels  from  Titusville 
to  Buffalo,  25  cents  for  each  barrel  of  oil  or, 
if  reckoned  by  weight,  at  the  rate  of  6^  cents 
per  hundred  weight,  each  barrel  of  oil  being 
taken  and  deemed  to  weigh  400  pounds.  Un- 
der this  charge  petitioners  were  allowed  to 
place  fifty  barrels  of  oil  as  the  minimum  num 
ber  on  each  car,  which  was  just  sufficient  to 
fill  the  bottom  of  the  car  and  did  not  require 
placing  one  barrel  upon  another.  The  said 
charge  for  said  service  was  an  excessive  one 
and  beyond  a  just  and  reasonable  one  but  was 
submitted  to  by  petitioners  because  they  were 
without  redress  as  they  believed.  Upon  the 
day  that  the  Commerce  Act  went  into  effect, 
the  said  receiver  raised  the  rate  between 
Titusville  and  Buffalo  upon  refined  oil  from 
25  cents  per  barrel  as  aforesaid  to  34  cents 
per  barrel  reckoning  by  weight  from  6^ 
cents  per  100  pounds  to  8i  cents  per  .100 
pounds  and  required  petitioners  to  ship  in 
each  car  not  less  than  sixty  barrels  filled  with 
oil,  which  requires  that  ten  barrels  be  placed 
upon  and  over  those  placed  in  tbe  bottom  of 
the  car,  which  emails  upon  petitioners  extra 
and  greater  expense  in  loading  said  oil,  re- 
quires more  time  and  care  in  loading  and  ne- 
cesftilates  expense  in  the  purchase  of  lumber 
and  nails  in  bracing,  fastening  and  securing 


said  ten  barrels  that  are  placed  upon  the  others. 
Oil  cannot  be  safely  transported  when  there 
are  barrels  placed  one  upon  another;  there  has^ 
been  and  doubtless  will  continue  to  be  loss  to^ 
petitioners  from  breakage  and  leakage  as  a  di- 
rect result  from  this  requirement  or  petty  ex- 
action. The  extra  work  and  expense  above 
mentioned  amounts  to  at  least  f  1  per  car. 
This  does  not  include  anything  for  loss  from 
leakage  or  breakage.  Before  said  date  of 
April  5,  1887,  the  said  Receiver  and  the  cor- 
porations operating  said  railroad  before  him 
while  the  rate  was  25  cents  per  barrel  as  afore-  * 
said  received  as  carrying  charges  for  and  upon 
each  car  of  oil  shipped  by  petitioners  from 
Titusville  to  Buffalo.  $12.50  and  since  said 
date  the  said  Receiver  and  the  oorporatioD 
which  succeeded  him,  received  and  continue 
to  receive  for  the  same  service  $20.40  per  car. 

V.  The  conditions  are  the  same  in  every  re- 
spect under  which  the  said  oil  was  carried  for 
25  cents  per  barrel  and  for  which  petitioners 
are  now  charged  34  cents  per  barrel,  save  in 
the  matter  of  the  minimum  number  of  barrels 
to  a  car  as  aforesaid,  which  is  more  favorable 
to  the  railroad  company  and  is  more  onerous,, 
burdensome  and  vexatious  to  petitioners. 

VI.  The  said  Receiver,  during  his  entire  re- 
ceivership, and  the  said  Western  New  York 
&  Pennsylvania  Railway  Company  since  said 
receivership  ceased,  have  for  precisely  the  same 
service  for  which  they  have  exacted  and 
charged  and  do  exact  and  charge  from  petition- 
ers the  rate  or  toll  of  thirty-four  cents  per  bar- 
rel charged  and  received  and  do  charge  and 
receive  when  transporting  oil  to  Perth  Amboy, 
a  shipping  port  on  the  eastern  coast  of  New 
Jersey,  twelve  cents  per  barrel  or,  when  reck- 
oned on  the  weight,  three  cents  per  100  pounds. 
The  oil  when  so  transported  goes  to  Buffalo 
over  said  railroad  and  from  thence  is  carried 
by  the  Lehigh  Valley  Railroad  Company  to- 
Perth  Amboy. 

VII.  The  said  charee  of  thirty-four  cents 
per  barrel  for  the  said  service  is  unjust  and 
unreasonable  and  is  in  violation  of  the  pro- 
visions of  the  said  Act  of  Congress  and  un- 
lawfully discriminates  against  the  said  City  of 
Buffalo  and  the  traffic  of  petitioners  destined 
for  Buffalo.  Petitioners  ship  nine-tenths  of 
all  the  refined  oil  that  goes  to  the  said  City  of 
Buffalo  from  the  oil  regions  of  Pennsylvania. 
Petitioners  also  saj  that  the  regulation,  re- 
quirement or  exaction  of  60  barrels  to  the  car 
as  a  minimum  is  as  refers  to  said  traflSc  unjust 
and  unreasonable  and  in  violation  of  the  pro- 
visions of  the  said  Act. 

VIII.  Petitioners  believe  that  for  the  service 
aforesaid  the  rate  or  charge  of  twelve  cents  per 
barrel  with  60  barrels  to  the  car  would  be  a 
just  and  reasonable  charge.  Petitioners  pre- 
fer to  pay  14  cents  per  barrel  for  said  serrice 
with  minimum  at  fifty  barrels  to  the  car,  but 
if  the  minimum  must,  for  any  reason,  be  held 
at  60  barrels  to  the  car,  then  twelve  cents  per 
barrel  is  all  that  should  be  charged  for  said 
service. 

IX.  Petitioners  complained  to  the  said  Re- 
ceiver and  the  Western  New  York  «&  Pennsyl- 
vania Railway  Company,  his  successor  in  the 
control  of  said  rail  road,  about  said  charges^ 
exactions  and  regulations  and  objected  and 
protested  against  the  same  many  times  as  un- 


'.  Gbobou  R.  R.  Co. 


juatanduiireMoiiBble.butwitlioutaTail.  They 
uked  the  general  freight  agent   of  the  said 
railroad  on  October  12,  lSa7,  it  the  satd  rate 
or  charge  for  the  said  service  waa  not  raised 
from  Iwenty  five  cenlBper  barrel  to  thirty  four 
cenls  per  barret  at  ibe  request  and  dlcLaUon  of 
the  Standard  Oil  Compaoj.    The  answer  to 
said  question  waa.  In  substance  and  effect,  that 
the  rale  or  charge  for  said  service  was  so  raised 
and  Increased  at  the  request  and  diclatloa  of 
the  Standard  Oil  Company;  that  said  Stan'' — * 
Oil  Cotncany  was  a  large  shipper  of  fn 
over  their  road  and  branches  and  that 
(meaning  the  railroad  management)  f  elt  ob 
to  comply  with  Ibe  wishes  of  the  said  titan 
Oil  Company  in  these  matters  and  obey  11 
heals,  asafaUure  tosocomply  and  obey  wi 
it  was  feared,  result  in  a  loss  of  business  from 


ration  engaged  In  thesamebu^nessaepetitli 
ersand  Isa  rival  of  petitioners  In  said  buslneiia. 
Petitioners  charge  that  the  said  Standard  Oil 
Company  has  for  years  past  and  stilt  does  ex- 
ert its  influence  with  and  over  Bald  railroad, 
ila  management  and  officials  to  compel  them 
to  exact  unjust,  unreasonable  and  extortionate 
rates  and  chargea  and  conditions  of  shipment 
from  petitioners,  andother  refiners  and  shippers 
of  oil  in  Western  Pennsylvania,  in  order  to  In- 
jure, emhairasa,  cripple,  and  if  possible,  ruin 
tbelr  business.  That  tbe  efforts  of  the  said 
StaDdard  Oil  Company  In  tbis  direction  are 
unceasing  and  have  heretofore  and  do  now 
prevail  with  said  railroad  management  and 
offlclalB  aa  well  aa  with  the  other  railroad  com- 
panlea  operating  in  said  region.  That  the  rate 
or  cbarf^  of  twenty  five  cents  per  barrel  tor 
aaid  service  prior  to  April  0.  1887,  Instead  of 
twelve  cen la  pertiarrel,  was  due  to  the  Inter- 
ference and  dictation  of  the  said  Standard  Oil 
Company  with  a  view  lo  Injure  the  business 
ot  petiiionera,  and  others. 

XI.  Petitioners  shipped  from  Tltusville  to 
Buffalo  aforesaid  over  the  said  railroad  since 
April  0,  1887,  to  the  14lh  day  ot  February 
A.  D.  1H88,  I2.i93  barrels  ot  refined  oil  In  ItfS 
cars.  Owing  to  lack  ot  intormatlon  petition- 
ers are  unable  to  slate  when  said  Receivership 
ceased,  and  are  therefore  unable  to  give  tbe 
precise  number  of  barrels  shipped  dunng  said 
recelverahip,  and  tbe  number  shipped  during 
tbe  time  that  the  Western  New  York  &  Penn- 
sylvania Railway  Company  bas  had  control  ot 
•aid  road,  Petlooers  request  the  privilege  of 
slating  the  number  ot  tiarrels  carried  by  each 
when  tbe  in  formation  shall  be  furnished  them. 

XII.  Petllionershaveaustalned  and  suffered 
Inea  and  damage  by  reason  of  tbe  unjust  and 
unreasonable  toll,  rales  and  charges  herein 
complained  ot  and  the  unjust  and  unreason- 
able conditions  of  shipment  imposed  uponlbeir 
tralBc  aa  aforesaid,    and  the   discrimination 

Sracliced  by  said  Receiver  and  tbe  said  Western 
lew  York  ft  Pennsylvania  Railway  Company 
against  the  said  City  of  Buffalo  and  the  Irafllc 
of  petitioners  as  aforesaid  since  April  Q,  1887, 
the  Bum  of  (2.886.46  and  tbat  the  interest  there- 
on to  the  14th  of  February  A.  D.  1883,  amounts 
(o  about  174,  which  la  also  claimed.  And  pe- 
titioners are  conllnuing  lo  auataln  loas  and 
damage  each  time  a  shipment  Is  made.  Pe- 
tiiionera request  that  they  be  allowed  lo  state 
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amount  of  loas  and  damage 
duriag  the  time  of  aatd  rcc4 
when  the  facts  are  known' 
each  respondent  with  hisor 
Petition  era  pray  that  tbi 
Qardner,  Receiver,  and  the 
York  &  Pennsylvania  Ral) 
cited  lo  appear  and  answer 
that  they  be  required  to  md 
number  of  l)arrelB  of  oil  cat 
April  S.  1887,  for  petitions 
villeand  Buffalo;  and  that  tb 
inbefore  set  fortli  be  Inveitig 
final  hearlnr  petitioners  beai 
ages  as  shiSl  be  Just  and  | 
reparation;  and  that  the  u 
York  &  Pennsylvania  Rallvi 
Dodfled  and  ordered  lo  cease 
the  violations  ot  said  Act  co| 
the  said  Receiver  and  said  las 
Bv  Company  t»e  ordered  to : 
id  further  reparation  aa  sli 
proper,  and  that  such  further 
and  proceedings  be  had  as  si 
petit 


William  H.  HEA 

QEOROIA  R.  R. 

(No.  46.) 


wbltA  or   eoloraid,    are 
eqoKlitj'  of  tTKnaportSktl 

to  tile  ohnracter  of  tbe  ( 
they  travel,  &Dd  the  comt 
renlencee  sappUed. 
3.  Sep&rartion  of  white  a 
pB«Banc«ra  paying  the 
not  unlawful.  If  oajB  and 
tioBB  equal  iu  all  respects 
to  both,  oDd  the  same  can 
tion  ot  passeogere  observe 
.  By^  requirlDfr  the  petltioi 
paid  a  first  class  ure  to 
car  set  apart  for  oolo 
nrs,  with  oceommodati- 
forta  Inlbrlor  to  tbe  car  for 
gars  Id  the  same  traio  who 
fare,  and  without  the  proU 
annoyance  famished  to  ^ 
gers,  the  Georgia  Railro 
■ubjectod  him  to  andne  ( 
able  projadlae  and  dlsa 
▼lolfttlonof  the  third  sect 
to  Regulate  Commerce. 

(Heard  Deo.  U,  U8;|  Deolded 


Bee  pleadings,  ( 
Mtm-i.  J.  W.  Oromw«ll  an 

tin,  for  petitioner. 

Mr.  JoBoph  B.  OwmmlBy, 

Rktort  Aitn  Opinion  of  thi 
8cIiao>>^«keri  Oommittioi 
The  Issue  presented  by  tbe  p 
■Headnote*  by  Coouv,  dlalniu 
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proceeding  is  whether  the  petitioner  was  sub- 
jected to  undue  or  unreasonable  prejudice  or 
disadvantage  upon  the  defendant's  road  in  be- 
ing required,  while  holding  a  first  class  ticket, 
to  travel  In  a  compartment  of  a  car  allotted  to 
colored  persons  and  inferior,  in  its  accommo- 
dations and  comforts,  to  the  car  for  white  per- 
sons in  the  same  train. 

The  undisputed  facts  are  in  substance  that 
the  petitioner,  a  colored  person  who  resides  at 
Charleston,  South  Carolina,  and  is  a  minister 
of  the  African  Methodist  Episcopal  Church, 
was  in  Ohio  on  business,  and,  wishing  to  re- 
turn home,  purchased  at  Cincinnati,  on  June 
16,  1887,  a  first  class  through  ticket  from  Cin- 
cinnati. Ohio,  to  Charleston,  South  Carolina, 
for  $19.55.  the  regular  price  of  such  tickets, 
•upon  the  Cincinnati  Southern,  the  East  Ten- 
nessee, Virginia  &  Georgia,  and  the  Georgia 
Hailroads,  which  ticket  was  honored  by  all  of 
those  roads.  The  petitioner,  with  other  col- 
ored persons,  left  Cincinnati  on  that  day  and 
reached  Atlanta,  Georgia,  on  the  evening  of 
the  17th  of  June  and  remained  there  until  the 
next  morning.  In  the  journey  to  Atlanta  over 
the  Cincinnati  Southern  and  the  East  Tennes- 
see, Virginia  &  Georgia  Railroads  no  distinc- 
tion was  made  in  respect  to  white  and  colored 
passengers,  but  both  were  allowed  seats  in  the 
same  cars.  From  Atlanta  to  Charleston  the 
journey  was  over  the  defendant's  road.  On 
the  morning  of  June  18  the  petitioner  took  the 
first  train  out  from  Atlanta  to  Charleston, 
which  consisted  of  two  passenger  cars  besides 
the  locomotive  and  baggage  car.  By  the  reg- 
ulations of  the  Company  the  rear  car  was  u- 
lotted  exclusively  to  white  passengers.  The 
other  car  was  divided  by  a  partition  at  or  near 
the  center  into  two  compartments,  with  an 
open  space  of  about  a  foot  in  width  between 
the  top  of  the  partition  and  the  ceiling  of  the 
car,  and  there  was  a  door  in  the  center.  The 
rear  apartment  was  used  as  a  smoker  for  pas- 
sengers of  both  colors.  The  forward  com- 
partment was  used  for  colored  passengers  of 
both  sexes,  having  only  one  closet,  and  the 
compartment  being  often  full  of  smoke. 
Train  hands  and  laborers  with  their  tools  sat 
in  this  compartment,  and  it  was  not  provided 
with  iced  water,  the  seats  were  not  upholstered, 
and  there  was  no  carpet  on  the  floor..  In  the 
white  passengers'  car  the  seats  were  uphols- 
tered, the  floor  carpeted,  and  there  was  iced 
water.  The  car  in  which  the  colored  com- 
partment is  located  is  popularly  termed  a 
"Jim  Crow  car." 

When  the  petitioner  took  the  train  at  Atlan- 
ta he  attempted  to  enter  the  rear  car,  but  was 
prevented  by  the  conductor  and  directed  to  go 
in  the  colored  car,  which  he  did.  The  com- 
partment for  colored  passengers  was  dusty 
and  dirty,  and  at  times  as  full  of  smoke  as  the 
adjoining  compartment,  in  which  men  were 
smoking.  There  were  many  colored  passen- 
gers in  the  compartment,  including  about  a 
dozen  females.  The  petitioner  remonstrated 
with  the  conductor  against  the  condition  of 
the  car  and  requested  permission  to  ride  in  the 
other  car.  This  the  conductor  refused,  and  told 
him  that  that  was  the  colored  car  and  he  must 
ride  in  it  or  walk;  that  he  (the  conductor)  had 
to  obey  orders  or  lose  his  place.  On  the  jour- 
ney white  men  came  in  the  compartment  with 


whisky  and  drank  it  from  the  glass  used  by 
the  passengers  for  water,  and  indulged  in  rude 
and  profane  language.  On  the  request  of  the 
petitioner  the  conductor  caused  these  men  to 
leave  the  compartment 

It  appears  by  the  testimony  of  the  general 
manager  of  the  defendant  that  the  Georgia 
Railroad  Company  has  established  rules  and 
regulations  in  regard  to  the  classes  of  passen- 
gers and  cars  in  which  they  shall  travel;  that 
white  passengers  must  be  excluded  from  the 
compartment  reserved  for  colored  passen^rs 
unless  the  train  is  so  crowded  that  seats  can- 
not be  provided  for  them  elsewhere,  and  that 
smoking  is  not  allowed  in  the  compartment 
provided  for  colored  passengers.  He  further 
states  that  the  accommodations  are  substantiid- 
ly  the  same  for  colored  as  for  first  dass  white 
passengers;  that  the  interests  of  the  colored  as 
well  as  white  passengers  in  Georgia  are  better 
observed  by  separating  them,  and  that  the 
colored  travel  on  the  defendant's  road  is  limit- 
ed, not  sufQcient  to  justify  separate  cars,  and 
hence  the  plan  of  compartment  cars;  that  on 
special  occasions,  when  large  numbers  of  col- 
ored persons  travel,  one  or  two  cars  are  fur- 
nished from  which  white  persons  are  excluded. 
These  rules  are  made  by  the  general  manager 
and  are  only  oral. 

It  appeared  in  the  case  that  in  South  Carolina 
and  some  other  States,  where  a  large  colored 
population  resides,  no  separation  of  white  and 
colored  passengers  is  reauired  on  railroad 
trains,  but  first  and  second  class  cars  are  pro- 
vided with  lower  rates  of  fare  for  the  second 
class,  and  that  both  colors  may  travel  In  cars 
of  either  class,  as  they  may  prefer. 

Upon  the  testimony  in  the  case  there  Is  no 
room  for  doubt  that  the  petitioner  and  those 
of  his  color  who  traveled  with  him  on  the 
train  in  question  were  subjected  to  undue  and 
unjust  prejudice  and  disadvantage,  and  that 
the  discrimination  was  made  solely  on  account 
of  color. 

The  petitioner's  conduct  and  bearinr,  so  far 
as  the  testimony  shows,  were  unexceptionable. 
He  is  a  minister  of  the  Gospel,  in  apparently 
eood  standing  in  a  respectable  religious  organ- 
ization, and  is  evidently  a  man  of  education 
and  decorous  behavior.  His  subjection, 
therefore,  to  the  inferior  accommodations  and 
discomforts  of  the  colored  compartment  amid 
fumes  of  tobacco  smoke  and  whisky,  while 
the  Railroad  Company  had  his  money  for  a  first 
class  passage,  enjoyed  by  white  passengers 
but  denied  to  him.  was  a  palpable  violation  of 
the  third  section  of  the  Act  to  Regulate  Com- 
merce, a  clear  breach  of  duty  under  the 
contract  of  carriage,  and  an  indignity  to  the 
petitioner,  for  which  no  extenuation  was 
shown. 

The  question  of  discrimination  on  the 
ground  of  color  has  been  before  the  Commis- 
sion upon  a  different  state  of  facts  in  the  case 
of  Council  V.  Westejii  &  Atlantic  B.  Co.  1  In- 
ters. Com.  Com.  Rep.  339,  ante,  292,  and  the 
ruling  in  that  case  that  the  forcible  ejec- 
tion of  a  colored  passenger  who  had  paid 
a  first  class  fare  from  the  car  in  which  he 
was  seated,  which  in  that  case  was  designated 
a  ladies'  car,  and  compelling  him  to  ride  in  a 
compartment  car  similar  to  the  one  in  thifi 
case,  where  the  colored  passengers  were  con* 
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gregaied  in  half  a  car  adjoining  a  smokine 
apartment,  annoyed  by  tobacco  smoke  and 
other  improprieties,  subjected  him  to  undue 
and  unreasonable  prejudice  and  disadvantage 
under  the  third  section  of  the  Act  to  Regulate 
Commerce,  is  entirely  decisive  of  the  question 
here  presented,  and  must  be  followed  in  Uiis 
case. 

That  decision  was  based  upon  the  princi- 
ples of  Justice  and  equality  in  the  transporta- 
tion of  persons  and  property  embodied  in  the 
Act,  and  resting  upon  no  less  a  foundation 
than  the  Constitution  of  the  United  States. 

Equality  of  civil  and  political  rights,  and 
the  equal  protection  of  the  laws,  with  no  dis- 
crimination except  for  misconduct  or  crime, 
are  subleots  not  oi>en  for  discussion.  They 
are  f  undamantal  principles  of  government  and 
Jurisprudence.  Whoever  attempts  to  deny 
these  principles  in  their  Just  application  puts 
himself  in  antagonism  to  the  established  law  of 
the  land.  Questions  may  arise  with  regard  to 
the  extent  of  the  application  of  these  l)rinci- 
pies,  and  the  manner  in  which  effect  shall  be 
given  to  them  when  considerations  are  involved 
arising  out  of  facts  that  laws  cannot  change. 

The  undeniable  fact  of  a  difference  in  color 
is  one  for  which  government  and  law  are 
not  responsible.  It  exists  by  a  fiat  transcend- 
ing human  knowledge,  and  has  existed  through 
the  epochs  of  history.  It  should  be  recognii^ 
and  dealt  with  like  other  unchangeable  facts, 
iustly  always,  but  with  discretion  and  reason. 
When  it  becomes  an  element  in  a  Judicial  con- 
troversy one  color  or  race  has  no  exclusive 
right  to  recognition  nor  ground  for  special 
favor  over  the^other,  but  white  and  black  alike 
are  entitled  to  fair  and  impartial  considera- 
tion; and  the  principle  of  equality  of  rights 
is  to  be  applied  with  even  handed  Justice,  but 
without  unnecessary  extension  beyond  its  le- 
gitimate purview.  It  is  not,  therefore,  with 
sole  regard  to  the  wishes  or  conceptions  of 
ideal  Justice  of  colored  persons,  nor  only  with 
deference  to  the  prejudices  or  abstract  convic- 
tions of  white  persons,  that  a  practical  adjust- 
ment is  to  be  reached,  but  with  enlightened 
regard  to  the  best  interests  and  harmonious 
relations  of  boUi,  constrained  by  long  past 
events  for  which  none  now  living  are  respon- 
sible to  make  their  habitations  and  support 
themselves  as  best  they  ean  under  the  same 
government. 

The  disposition  of  a  delicate  and  important 
question  of  this  character,  weighted  with  em- 
barrassments arising  from  antecedent  legal 
and  social  conditions,  should  aim  at  a  result 
most  likely  to  conduce  to  peace  and  order, 
and  to  preserve  the  self  respect  and  dienity  of 
citizenship  of  a  common  country.  And,  while 
the  mandate  of  the  statute  must  be  our  para- 
mount guide,  we  may  be  assisted  by  the  knowl- 
edge familiar  to  all  of  past  and  present  cir- 
cumstances relating  to  our  diverse  population, 
and  such  lights  of  reason  and  expenence  as 
surround  the  question,  in  giving  effect  with 
the  least  amount  of  friction  to  the  purpoaes  of 
the  law. 

It  beinff  manifest  upon  the  facts  of  this  case 
that  by  the  discrimination  between  white  and 
colored  passengers,  and  the  character  of  ac- 
commodations furnished  to  colored  passengers, 
the  petitioner  was  subjected  to  unjust  preju- 
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dice  and  disadvanti 
statute,  the  duty  of  t& 
regarded  as  performed 
the  carrier  to  make  soi 
deem  appropriate.        i 

But  the  arguments  4 
subject  itself  authorize^ 
further  consideration.] 
the  defendant,  a  pubn 
the  State  of  Georgia,  at 
where  the  colored  popu^ 
ly  large,  that  renders  s6 
on  the  ground  of  color  i 
safeguard  against  distii 
good  reasons,  it  is  obvio 
two  colors  should  be  eqii 
and  accommodations,  an 
ers  should  have  no  oco^ 
unfavorably  their  mode  ^ 
that  of  white  travelers  in 
both  pay  the  same  price  fd 
less  than  this  will  compli 
quirement  of  the  Law.   W 
cause  not  founded  on  ml 
that  may  he  offensive  or  in; 
right  to  separate  in  differ 
who  pay  the  same  fare,  hi 
bility  of  furnishing  equal 
Uons  and  of  protection  frot 

A  rule  requiring  sepan 
invites  officious  interferenc 
meddlesome  persons  who, 
by  strong  prejudices  and 
rights  of  others,  are  doubtli 
and  law  observing  in  their  ( 
ice  than  the  authorized  em^ 
rier  in  the  responsible  disch 
If,  therefore,  the  rule  is  sou 
it  can  only  be  done  by  sho^ 
protection  is  affordea  to  c 
against  assaults  and  indigni 
equality  in  separate  cars  is  i 
sive. 
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persons  as  irony  to  he  put  it 
car,  popularly  designated  as 
of  which  only  half  is  at  the 
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to  call  that  equality  of  comi 
dations.  It  is  said  in  behal 
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less  is  so;  but  the  defendant 
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which  it  is  used.  Educat 
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conditions  of  transportation 
nished  the  Just  and  equal  ac 
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under  the  Law. 

To  what  extent  a  public  i 
that  renders  separation  in  d 
able  does  not  appear.  Wh< 
or  local  the  testimony  in  1 
show.  The  practice,  howc 
the  separation  by  assignin 
gers  to  a  segment  of  a  car  i 
pointments,  while  chargiuj 
fare,  is  one  that  violates 
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In  many  States  where  rail 
and  colored  persona  less  nu 
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tion  or  diBtioctlon  is  made;  but  passengers 
paying  the  same  fare  occupy  the  same  cars  in 
common,  and  questions  of  discrimination  or 
disputes  on  the  ground  of  color  do  not  occur. 

in  South  Carolina,  according  to  the  evidence 
and  as  was  alleged  in  argument,  in  the  States 
of  yirginia  and  North  Carolina,  where  the 
colored  population  is  large,  no  separation  is 
made,  but  two  classes  of  cars  are  provided 
with  some  difference  in  the  fare,  correspond- 
ing with  the  quality  of  the  car;  and  persons  of 
both  colors  may  purchase  tickets  for  and  ride 
in  either  class  of  car  according  to  their  incli- 
nation or  ability  to  pay,  and  it  is  said  that  the 
method  works  well  and  is  generally  satisfac- 
torv.  A  method  like  this  does  not  appear  to 
be  in  violation  of  the  Law. 

The  argument  in  behalf  of  the  petitioner  was 
directed  largely  to  the  obliteration  of  all  dis- 
tinctions in  transportation  and  forcibly  urged 
identity  of  white  and  colored  passengers  paiy- 
ing  the  same  fare  as  the  only  absolute  equality 
under  the  law.  The  case  of  Washington  etc. 
B.  Company  v.  Brown,  84  U.  S.  17  Wall.  445, 
[21 L.  ed.675]  was  cited  as  supporting  this  prop- 
osition. That  case  arose  under  special  Acts  of 
Congress  applying  to  the  Alexandria  &  Wash- 
ington Railroad  Company,  chartered  by  the 
State  of  Yirginia,  bv  which  the  companv  was 
authorized  to  extend  its  road  into  the  District 
of  Columbia  and  to  connect  with  the  Baltimore 
&  Ohio  Railroad.  The  privilege  was  accom- 
panied with  the  provision  **  that  no  person 
shall  be  excluded  from  the  cars  on  account  of 
color." 

The  company  provided  separate  cars  for 
white  and  colored  passengers,  claimed  to  be 
equally  good,  and  charged  the  same  fare  for 
either  car.  A  refusal  by  the  company  to  per- 
mit a  colored  passenger  to  ride  in  a  car  with 
white  passengers  was  held  by  the  court  to  be 
a  violation  of  the  enactment  "that  no  person 
should  be  excluded  from  the  cars  on  account 
of  color."  Assuming  that  provision  to  have 
been  properly  interpreted  (although  the  court 
4X)ncedes  that  the  words  taken  literally  might 
have  borne  the  interpretation  put  upon  them 
l)y  the  railroad  company),  it  is  not  decisive  of 
the  point  presented  under  a  statute  materially 
different. 

The  statute  governing  this  ease  declares  to  be 
unlawful  and  forbids  undue  or  unreasonable 
preference  or  advantage  to  any  person  or  the 
subjection  of  any  person  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage. 

It  by  no  means  follows  that  separation  into 
cars  of  equal  quality  and  where  the  same  pro- 
tection is  accorded  is  undue  preference  to  one 
class  of  passengers  or  undue  prejudice  to  the 
other  «la8s.  Circumstances  and  conditions 
may  exist  to  justify  such  separation,  and  it 
may  be  in  the  mterest  of  both  that  it  should 
be  done. 

The  same  section  applies  the  same  principles 
to  the  transportation  of  property  as  to  persons, 
but  no  one  would  seriously  insist  Uiat  the 
statute  requires  all  property  of  the  same  kind 
or  all  kinds  of  property  to  be  carried  in  the 
same  car.  If  like  property  receives  like  trans- 
portation and  at  lise  rates,  the  carrier^s  duty 
in  that  regard  is  performed.  The  number  of 
cars  used  for  the  purpose  is  immaterial. 

Identity,  Uien,  in  the  sense  that  all  must  be 


admitted  to  the  same  ear  and  that  under  no 
circumstances  separation  can  be  made,  is  not 
indispensable  to  give  effect  to  the  statute.  Its 
fair  meaning  is  complied  with  when  transpor- 
tation and  accommodations  equal  in  all  respects 
and  at  like  cost  are  furnished  and  the  Bsme 
protection  enforced. 

TJve  order  of  the  Commission,^  on  the  facts  of 
the  case,is  that  the  Georgia  Railroad  Compan?, 
by  requiring  the  petitioner  to  occupy  a  seat  b 
a  half  car  deficient  in  comforts  and  convenien- 
ces, subjected  him  to  undue  prejudice  and  dis- 
advantage in  violation  of  the  third  section  of 
the  Act  to  Regulate  Commerce,  and  that  the 
said  Railroad  Company  cease  and  desist  from 
subjecting  colored  passengers  to  such  nndae 
and  unreasonable  prejudice  and  disadvantage, 
and  that  so  long  as  its  rule  separating  passen- 
gers is  maintained  its  duty  is  to  furnish  for  all 
passengers  paving  the  same  fare,  cars  in  all 
respects  equal  and  provided  with  the  same 
comforts,  accommodations,  and  protection  for 
travelers. 


George  RICE 

LOUISVILLE  &  NASHVILLE  R.  R  CO.; 

ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTH- 
ERN R.  CO.; 

MOBILE  &  OHIO  R.  R.  CO.; 

CINCINNATI.  NEW  ORLEANS  &  TEXAB 
PACIFIC  R.  CO. ; 

CINCINNATI,  NEW  ORLEANS  &  TEXAS 
PACIFIC  R.  CO.  and  ALABAMA  GREAT 
SOUTHERN  R.  CO.; 

MISSISSIPPI  &  TENNESSEE  R.  R.  CO.; 

NEWPORT  NEWS  &  MISSISSIPPI  VAL 
LEY  CO.  and  LOUISVILLE,  NEW  OR- 
LEANS A  TEXAS  R.  R.  CO. ; 

NEWPORT  NEWS  &  MISSISSIPPI  VAL 
LEY  CO.  and  ILLINOIS  CENTRAL  R.R- 
CO.; 

ILLINOIS  CENTRAL  R  R.  CO. 
(Nos.  51-53,  55-60.) 

♦IWhen  for  a  special  trafBc — e.  g,  the 
transportation  of  petroIeao&  oils-ia 
carrier  provides  rollini^  stock  for  one 
method,  but  does  not  provide  it  for  an* 
other  for  which  it  publishes  rates,  but 
the  shippers  are  expected  to  provide  tlie 
same,  the  terms  on  which  such  rolUng 
stock  is  to  be  provided  should  be  uni- 
form and  be  published  with  the  rate 
sheets,  and  cannot  lawfully  be  left  to 
be  the  subject  of  bargain  and  of  differ- 
ent terms  in  the  case  of  different  ship- 
pers. 

2.  It  is  properly  the  business  of  a  cmrHer 
by  railroad  to  supply  the  rolUnfr  •toek 
for  the  freiirhts  ne  offers  or  propoeeA  to 
carry;  and  u  the  diversities  and  pecnl- 
iarities  of  traffic  are  such  that  this  is 
not  always  practicable,  and  oonsignon 
are  allowed  to  supply  it  for  themselves^ 
the  oanjler  must  not  allow  its  own  defi- 

*Head  notes  by  Cooubt.  ChairtMn. 
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oiencies  in  this  particalarto  be  made 
the  means  of  puttin«f  at  unreasonable 
disadvantage  tnose  who  make  use  in  the 
same  traffic  of  the  facilities  it  supplies. 

^.  When  two  methods  for  the  transport- 
ation of  an  article  of  merchandise  are 
nominally-  offered  by  the  carrier,  for 
only  one  of  which  it  offers  roUing^ 
stock,  and  for  the  other  of  which  the 
shipper  must  supply  his  o^rn  rolling 
stock  at  consideraole  expense,  it  cannot 
be  said  that  the  resort  to  the  latter  by 
the  shipper  is  so  far  a  matter  of  choice 
that  he  has  no  concern  with  the  diaries 
for  transportation  in  the  other  mode. 
The  man  of  small  means  being  com- 
pelled to  make  this  choice,  by  reason  of 
the  carrier^s  failure  to  supply  rolling 
stock  for  the  other  mode,  has  a  right  to 
insist  that  the  charges  foir  transporta- 
tion in  the  two  modes  shall  be  relatively 
just  and  equal. 

4.  When  oil  is  transported  In  tanks  per- 
manently affixed  to  car  bodies,  the  tank 
is  to  be  considered  as  part  of  the  car; 
and  for  oil  transported  therein  the 
ehar^  for  transportation  should  be 
the  same  by  the  hundred  pounds  that 
the  carrier  charts  for  transportation 
between  the  same  points,  of  barrels 
filled  with  like  oil  and  taken  in  car  load 
lots.  The  carrier  is  flruilty  of  unjust  dis- 
crimination if  the  snipper  in  barrels  is 
charged  a  higher  rate. 

t(.  Neither  the  fact  that  the  shipper  In 
the  one  case  supplies  the  rolling  stock, 
nor  the  alleged  fact — which  is  not 
found  sustained— that  for  the  tanks 
there  is  a  greater  probability  of  return 
loads,  nor  the  furtner  alleged  fact  that 
with  barrel  shipments  there  are  g^reater 
risks  to  the  earner's  property  and  that 
which  it  carries,  can  Justify  imposing^ 
upon  the  barrel  shipments  the  great- 
er  burden. 

•^  Under  this  rule  the  carrier  will  be  at  lib- 
erty, and  will  be  expected,  to  make  to 
the  owner  of  tank  cars  a  reasonable 
allowance  for  their  use* 

'7.  When  an  important  question  is  raised 
by  the  pleadings  in  a  case,  the  deter- 
mination of  which  will  affect  others 
quite  as  much  as  the  parties  before  the 
Commission,  but  the  parties  g^ve  their 
attention  almost  exclusively  to  other 
questions,  and  neither  by  the  OTidence 
nor  in  argument  supply  the  Commis- 
sion with  the  information  to  enable  it 
to  be  understandinglv  determined,  the 
Cununission  will  decline  to  decide  it, 
and  leave  the  parties  to  bring  it  forward 
again  as  they  may  be  advised. 

><Heard  Nov.  21-28.  1887.  Jan.  18-18,  1888;  Decided 

Peb.  Ift,  1888.) 

COMPLAHrrS  alleging  unjust  discrimina- 
tions in  favor  of  the  Standard  Oil  Ck>mpany 
and  against  complainant,  In  the  transportation 
of  petroleum  oiL  See  pleadings  ante,  876,  448, 
-47S-483. 

Mr,  J.  Randolph  Tucker*  for  complain* 
:ant: 

IVTBB  S. 


The  present  status  of 
that  freedom  of  interstatl 
mal  condition,  and  that  i 
directly  or  indirectly,  anl 
though  Congress  has  pass 
to  it. 

Bobbins  v.  Shelby  Co.  i 
U.  8.489,(80L.  ed.  694)  < 
there  cited.  | 

The  constitutional  dis^ 
put  restraints  on    the  fr« 
commerce  necessarily  attt 
created  by  it  and  acting 
j^on  det  qui  non  habet. 
corporations  chartered  bj 
pair  the  freedom  of  this 
State  can  give  no  chartered 
its  own  powers. 

But  restraints  on  this  c^ 
may  be  imposed  in  many 
mav  be  forbidden,  or  subji 
and  rules  which  impair  it,  j 
taxes  and  charges  which  ma 
limit  it;  and  such  action  ni 
constitutional  right,  that  of 
the  clause  which  gives  to  tj 
State  the  privileges  and  im^ 
in  the  several  States. 

(See  dissenting  opinion  ol 
cane  cited,  eupra.) 

Tolls  and  freight  charges 
sonable  and  excessive  may 
tions  of  commerce.  In  otht 
reasonable  charge  for  use  0 
constitutional,  yet  any  sue 
under  color  of  compensatioi 
comes  a  regulation  of  comi 
constitutional  and  void. 

Railway  corporations  are 
power;  they  exercise  publi< 
are  the  servants  of  the  publ 
plainant  is  one,  coequal  in  rig 
and  of  whom  his  customer 
with  those  of  his  competitor 

These  Corporations  are  bo 
their  being  to  afford  equal  f 
portation  to  him  and  nis  c< 
and  their  customers.  £qua 
uity,  is  also  the  law  for  all  a 
vice,  in  the  form  and  unde 
nites,  can  be  lawful  which  ic 
ble  and  legal  equality  of  rigl 
freight  rates  is  an  easy  covei 
wrong;  and  he  relies  on  th 
tear  away  the  cover  and  to  e 
the  injustice  and  wrong. 

It  is  admitted  thatdiversera 
same  quantity  of  oil  in  tank 
this  Lb  souffht  to  be  justified  ( 

It  is  said  the  tank  cars  are 
shipper  and  can  be  carried  n 
the  carrier  is  the  owner  of 
is  bound  to  furnish  vehicles 
carrier  and  shipper  are  distli 
ners  in  business,  the  one  pi 
and  the  other  the  vehicle  fc 
To  allow  oue  shipper  to  put 
rosd,  which  another  cannot  < 
advantages  to  one  which  anc 
in  respect  to  instrumentaliti 
tion,  is  to  Dermit  pooling  of 
carrier  and  shipper,  favora 
this  Law  and  contnuy  to  its 
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If  it  Is  answered  that  Rice  could  do  the  same, 
it  is  iDsufficient.  A  dealer  with  small  capital 
has  no  surplus  to  furnish  cars  to  carry  his  prod- 
uct; a  large  dealer  has.  If  the  cars  which 
the  carrier  says  are  best  for  transportation  are 
to  be  furnished  at  all,  should  they  not  be  by 
him  whose  public  duty  requires  him  to  do  so 
for  his  business? 

See  Ogdensburg  ete.  B.  Co.  v.  PraU,  89  U.  8. 
22  Wall.  128  (22  L.  ed.  827). 

If  tank  cars  are  essential  to  Just  and  equal 
rates,  to  safety  and  convenient  transportation 
of  oil,  the  railroad  must  permit  them  to  all  or  al- 
low them  to  none;  or,  if  allowed  to  some,  then 
with  no  advantage  as  to  rates. 

It  ie  said  there  is  now  a  return  cargo  in  tanks, 
and  comparatively  none  in  cars  which  carry 
barrels  of  oil. 

A  common  carrier  is  allowed  to  charge  to 
every  shipper  what  is  just  and  reasonable  for 
the  service  rendered,  neither  increasing  be- 
cause of  incidental  disadvantage  nor  decreas- 
ing because  of  incidental  benefits.  His  rates 
are  to  be  fixed  on  the  basis  of  the  general  bus- 
iness he  undertakes.  A  reasonable  rate  induces 
business;  hi^h  rates  drive  it  away. 

A  person  has  no  right  to  demand  a  decrease 
of  rate  because  others  send  by  the  same  carriage 
nor  has  the  carrier  a  right  to  increase  the  rate 
because  nothing  else  is  sent.  A  carrier  publicly 
contracts  to  carrv  my  goods,  if  none  else  goes, 
and  he  cannot  charge  me  the  full  expense  of 
the  trip  because  mine  only  goes.  He  may  give 
up  his  business  because  it  does  not  pay,  but  he 
must  perform  the  public  duty  he  has  under- 
taken as  long  as  he  is  a  public  carrier. 

Nor  can  he  say,  I  will  charge  you  for  the  re- 
turn trip  if  I  have  no  return  cargo;  that  is  the 
misfortune  of  his  business,  not  my  fault.  I 
cannot  be  charged  double  because  he  has  no 
cargo  for  his  return  trip,  nor  cau  he  charge 
others  less  because  he  has  a  return  cargo. 
There  is  no  privity  between  me  or  the  other 
shipper  and  the  shipper  of  the  return  cargo 
which  makes  the  charge  to  either  of  us  depend 
on  the  accident  of  the  return  cargo.  He  must 
charge  me  and  the  other  shipper  the  same  price 
for  the  same  service. 

Messrs.  W.  B.  Loomis  and  A.  D.  Follett 
also  filed  a  brief,  and  Mr.  Franklin  B.  Gow- 
en  made  an  oral  arirument,  for  complainant. 

Messrs.  Edward  Baxter  and  L.  H.  No- 
ble»  for  defendant  Louisville  &  Nashville  R. 
R.  Co. 

Messrs.  John  S.  Blair»  John  F.  Dillon 
and  Wa^er  Swayne*  for  defendant  St. 
Louis  Iron  Mountain  &  Southern  R.  Co. 

Mr.  E.  L.  Russell,  for  defendant  Mobile 
&  Ohio  R.  R.  Co. 

Messrs.  Edward  Colston  and  Charles 
M.  Cist,  for  defendants  Cincinnati,  New  Or- 
leans &  Texas  Pacific  R.  R.  Co.  and  Alabama 
Great  Southern  R.  Co. 

Mr.  Holmes  Cummins»  for  defendants 
Newport  News  &  Mississippi  Valley  Co.  and 
Louisville  New  Orleans  &  Texas  R  Co. : 

The  burden  of  proof  is  upon  complainant  to 
establish  his  charge  that  the  rates  on  barreled 
oil  are  unjust  and  unreasonably  high. 

Fulton  V.  Chicago  ete,  B.  Co.  1  Inters.  Com. 
Rep.  875;  Harding  v.  Chicago  etc.  R,  Co.  1 
Inters.  Com.  Rep.  875. 

The  charge  made  by  a  connecting  line  for 


its  service  cannot  be  made  a  ground  for  com- 
plaint against  another  carrier  en  route  wboae- 
proportion  of  the  through  rate  is  by  itself  rea- 
sonable. 

AUen  V.  Louisville  etc.  E.  Go.  1  Inters.  Com. 
Rep.  586. 

Defendants  may  demand  for  such  service 
both  the  cost  of  performing  it  and  a  fair  profit 
on  the  money  cost  of  their  plant;  Canada 
Southern  R,  Co.  v.  Internalional  Bridge  Go.  S- 
Fed.  Rep.  190;  Louisville  db  N.  B.  Co.  v.  B.  B. 
Commission,  19  Fed.  Rep.  679;  to  say  nothing 
of  a  premium  on  their  liability  as  insurers  of 
goods  as  common  carriers. 

Angell,  Carriers,  §  127;  Ivatt,  Carriers.  & 
199;  Hutchinson,  Carriers,  g  447;  BUey  v. 
Horne^  5  Bing.  217;  Manchester  ete.  B  Oo.  ▼. 
Brown,  L.  R.  8  App.  Cas.  708. 

However  difilcuft  it  may  be  for  any  court 
to  pass  on  a  question  as  to  what  is  a  reasonable 
charge  by  a  carrier  for  any  one  article  or  clsss* 
of  freight,  without  at  the  same  time  having  be- 
fore it  the  entire  tariff  and  volume  of  busmesi^ 
of  that  line  and  the  country  tributary  to  it,  yet 
where,  as  in  the  complaint  under  considera- 
tion, the  particular  rate  or  charge  complained 
of  is  the  very  lowest  charge  made  by  these 
or  other  carriers  for  any  sucn  service,  and  be- 
sides, where,  with  far  the  larger  part  of  the 
defendants'  trafilc  charged  at  much  higher 
rates,  still  no  profit  whatever  is  earned  or  re- 
mains to  the  benefit  of  the  carrier  after  pay» 
ment  of  operating  expenses  and  interest,  or 
rather  its  earnings  are  insuflScient  to  meet  its- 
entire  interest  dues  after  payment  of  operating 
expenses — no  court  or  commission  can  hesitate 
to  say  that  the  rates  in  themselves  are  not  un- 
Just  nor  unreasonably  high. 

The  defendants,  until  grounds  for  suspecting: 
misrepresentation  appeared,  had  a  right  to  rely 
upon  the  statement  of  the  Standard  Oil  Com* 
pany  as  to  the  capacity  of  the  tanks,  as  true. 

Dinsmare  v.  LouismUe  etc.  B.  Co.  8  Fed^ 
Rep.  698;  Southern  Express  Co.  v.  St.  Louis  etc 
B.  Co.  10  Fed.  Rep.  889. 

The  facts  that  the  Standard  Oil  people  posi- 
tively assured  defendant,  and  induced  it  to  be- 
lieve that  eighty-five  barrels  was  a  high  aver- 
age for  the  tank  cars  shipped  by  them  over  its 
road,  while  in  fact  the  average  capacity  was  106 
barrels  of  fifty-two  gallons  each,  or  118  bar- 
rels of  fifty  gallons  each,  whatever  they 
show  of  wrong  done  the  defendants  by  the 
misrepresentations  of  the  Standard  Oil  people, 
stni  wholly  fail  to  sustain  complainant's  charge- 
of  being  subjected  to  unjust  prejudice  and  dis- 
advantage for  the  benefit  of  the  Standard  Oil^ 
Company. 

Barrel  oil  is  charsed  6  1-^  mills  per  ton  per 
mile,  against  5i  miUs  per  ton  per  mile  charged 
on  tank  oil  from  Louisville  to  Vlcksburg. 
while  the  former  pays  4A  mills  per  ton  per 
mile  to  New  Orleans,  against  the  latter  paying 
four  mills.  A  difference  of  A  mills  per  toi^ 
per  mile  against  barreled  oil  to  Vicksburg, 
and  of  4^  mills  per  ton  per  mile  against  the 
same  oil  in  New  Orleans  shipments. 

The  different  circumstances  and  conditione- 
about  these  two  modes  of  carrying  oil  fully 
justify  these  differences  in  the  rates,  vit.: 
Ibe  carrier  furnishes  the  car  for  transporting 
the  barrel  oil,  while  the  shipper  supplies  car 
and  tank  for  carriage  of  tank  oil,  and  that  a^ 
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Justice  as  between  the  competitiye  and  non- 
competitive poiuu  seemed,  in  Uie  opinion  of 
4be  Legislature,  to  require  it 

It  is  evident  from  the  testimony  given  by 
some  of  the  witnesses  that  the  equalizatipn  of 
rates  by  the  defendant  as  between  Danville 
and  the  smaller  towns  on  each  side  of  it  has, 
in  the  minds  of  some  parties,  been  regarded 
as  a  grievance.  Thus  the  witness,  John  W. 
-Oaton,  in  answer  to  the  question,  "Is  Dan- 
Tille  regarded  and  held  by  the  Richmond  & 
Danville  Railroad  Ck)mpany  as  a  competitive 
point  for  traffic?"  said,  **It  is  not.  I  was  in- 
formed by  the  general  freight  agent,  in  the 
presence  of  another  high  official  of  the  road, 
that  Danville  was  not  a  competitive  point,  and 
•could  not  be  so  held  by  the  road,  and  that 
they  could  not  cnange  their  local  freight 
Tate  as  applied  to  Danville,  for  if  the 
•change  was  made  in  regard  to  IHnville,  Reids- 
ville  and  Greensboro,  although  noncompeti- 
tive points,  would  be  demanding  the  same 
thing;  that  Danville  could  not  have  through 
rates.  These  things  were  told  me  by  the  offi 
cials  of  the  road  when  I  was  demanding  better 
rates  for  myself  and  my  town." 

Now,  to  anyone  who  has  given  the  Act  to 
Regulate  Commerce  much  attention  it  must  be 
obvious  that  a  complaint  against  a  carrier  that 
it  gives  to  noncompetitive  points  the  same 
rates  which  It  gives  to  competitive  is  not  a 
-complaint  that  the  Act  is  violated.  On  the 
contrary,  the  spirit  and  purpose  of  the  Act  re- 
quire that  when  the  circumstances  and  condi- 
tions will  fairly  admit  of  it  the  charges  to  all 
points  for  a  like  service  should  be  made  rela- 
tively equal.  If,  therefore,  this  defendant 
were  to  so  arrange  its  tariffs  as  to  give  the 
least  important  station  on  its  line  rates  as  fa- 
vorable as  it  allowed  to  the  most  important 
there  would  in  its  doing  so  be  nothing  out  of 
harmony  with  the  Law.  The  result  niightfor 
a  time  be  prejudicial  to  competitive  points,  but 
the  carrier  cannot  be  blamed  for  a  consequence 
which  the  Law  favors;  and  there  can  be  no 
doubt  that  the  Law  favors  Reidsville  and  Golds- 
boro'  having  rates  as  low  as  are  given  to  Dan- 
ville or  to  Richmond  when  the  circumstances 
and  conditions  are  such  as  to  render  it  practi- 
eable.  There  is  nothing,  therefore,  in  the 
giving  of  such  rates  which  the  law  will  dis- 
-^ountenance.  much  less  punish. 

But,  passing  from  this  general  charge  to 
some  specific  case  in  which  the  rates  which  were 
•exacted  bv  defendant  are  named,  we  find  it  to 
be  an  unaoubted  fact  that  charges  have  been 
made  which  cannot  be  justified : 

yirtt.  There  is  evidence  that  defendant  in 
two  Instarces  at  least  charged  ninety-seven 
cents  per  cwt.  for  the  transportation  or  cotton 
baled  goods  from  Piedmont,  ti,  C,  to  Danville, 
when  the  established  rate  from  Hedmont  to 
Richmond,  141  miles  further,  was  but  fifty- 
four  o^nts.  Investigation  shows  that  these 
•charges  were  not  warranted  by  the  tariff  then 
in  force,  which  was  forty-eight  cents  per  cwt. 
to  Danville  instead  of  ninety'^even  cents. 
This  is  admitted  by  defendant,  and  the  over- 
charge is  claimed  to  have  been  the  error  of  an 
agent  Whether  the  error  was  intentional  or 
unintentional,  the  parties  who  paid  the  charge 
are  entitled  to  have  the  overcharge  refunded. 
It  is  stated  on  behalf  of  defendant  that  this 
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refunding  has  already  taken  place,  but  the  evi- 
dence has  not  been  placed  on  file,  and  we  can- 
not find  that  to  be  the  fact.  On  the  other 
hand,  it  is  to  be  said  that  the  parties  entitled 
to  be  reimbursed  have  hot  applied  to  the  Com- 
mission for  the  purpose,  and  we  are  not  in- 
formed that  any  orcler  on  their  behalf  would 
be  acceptable.  The  proof  of  the  overcharge 
comes  into  the  case  as  evidence  of  a  general 
course  of  dealing,  and  not  as  a  basis  for  a  spe- 
cific money  claim;  and  there  is  consequently 
no  occasion  to  speak  of  it  further. 
*  There  is  also  evidence  that  in  July,  1887, 
the  defendant  on  a  number  of  consignments 
of  melons  by  the  car  load  from  Columbia,  S. 
C,  and  other  points  to  Danville  charged  and 
received  from  consignees  a  sum  in  excess  of 
what  were  then  the  current  rates  for  the  trans- 
portation of  like  freight  from  Columbia  and 
such  other  points  to  Richmond,  the  greater 
distance.  In  respect  to  these  consignments, 
which  were  made  after  this  proceeaing  was 
begun,  it  appears  that  the  defendant's  revised 
rates  which  were  in  force  when  the  hearing 
was  had  do  not  admit  of  any  higher  charge  be- 
ing made  on  a  consignment  of  any  spedes  of 
property  to  Danville  irom  any  point  on  defend- 
ant's road  south  thereof  than  is  made  on  a  con- 
signment of  like  property  to  Richmond.  The 
wrong,  therefore,  in  so  ^ar  as  it  consisted  in 
making  the  greater  charge  for  the  shorter  trans- 
portation, has  been  remedied  for  the  future; 
and  of  this  case,  as  of  the  last,  it  may  be  said 
that  as  the  parties  by  whom  such  greater 
charges  were  paid  are  not  now  here  asking 
for  the  refunding  of  moneys  wrongfully  exact- 
ed, this  notice  of  the  evidence  is  all  that  the 
case  as  it  stands  seems  to  call  tor. 

Similar  remarks  may  be  made  regardin)^  a 
consignment  of  cattle  from  Newport,  Tenn., 
to  a  purchaser  at  Danville,  upon  which  a  rate 
of  $14  per  car  is  shown  to  have  been  charged 
in  excess  of  what  was  then  the  current  rate 
from  Newport,  through  Danville,  to  Richmond; 
also  regarding  a  charge  on  a  consignment  of 
cotton  oatting  from  Atlanta  to  Danville,  on 
which  fifty  eight  cents  per  hundred  pounds 
was  charged  in  excess  of  the  rate  for  the  great- 
er distance  to  Richmond.  Neither  of  these  trans- 
actions is  explained  by  the  defense,  and 
whether  they  could  be  justified  if  the  parties 
making  payment  of  the  sums  exacted  were 
here  demanding  a  refunding  we  cannot  under- 
take now  to  say.  The  transactions  were, 
proved  in  support  of  allegations  that  defend- 
ant violated  the  long  and  short  haul  clause  of 
the  Act,  and  they  prove  that  fact  unquestion- 
ably. The  proof  shows,  however,  that  since 
that  time  defendant's  tariffs  have  been  changed, 
and  at  this  time  they  will  warrant  no  charge 
between  the  points  named  and  Danville  which 
is  higher  than  the  regular  rate  upon  the  like 
property  to  Richmond.  The  wrong  done, 
therefore,  in  so  far  as  it  was  continuous,  has 
thus  been  brought  to  an  end. 

These,  however,  and  one  or  two  other  trans- 
actions of  a  like  character  are  minor  matters 
as  compared  to  the  charge  of  discrimination 
against  Danville,  supposed  to  be  shown  in  the 
rates  charged  on  shipments  of  heavy  freights, 
particularly'grain,  fiour,  meat,  provisions,  etc., 
made  to  Danville  from  western  and  north- 
western points,  and  of  tobacco  in  the  other  di- 
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Mr.  H.  D.  MonejTy  for  defendants  Missis* 
;fiippi  «&  Tennessee  R  R.  Co.  and  Ulinois  Cen- 
tral R.  R.  Co. 

Opinion  of  thb  Commission. 

CoolejTt  Ohairman: 

The  questions  at  issue  In  these  cases  are  to 
some  extent  identical  and,  where  not  the  same, 
j&re  so  far  similar  that  it  was  deemed  practica- 
ble by  the  parties  that  they  should  all  be  tried 
together.  They  have  accordingly  been  so 
tried,  the  evidence  beings  by  consent,  taken  in 
tChe  case  first  entitled,  but  received  and  ap- 
|>1ied  in  each  of  the  others,  so  far  as  it  was 
found  to  be  applicable.  The  principal  griev- 
.ance  complained  of  is  that  the  defendant  com- 
panies discriminate  against  the  complainant 
in  their  charees  for  the  transportation  of 
ipetroleum  oil;  but  the  rates  for  the  transporta- 
tion of  the  oil  in  barrels,  which  js  the  method 
made  use  of  by  complainant,  are  also  alleged  to 
be  excessive,  and  in  some  cases  a  violation  of 
the  fourth  section  of  the  Act  to  Regulate  Com- 
tmerce  is  complained  of.  The  petition  in  the 
x:ase  first  entitled,  after  setting  out  the  line  of 
the  defendant's  road  and  the  cities  and  other 
points  reached  thereby,  proceeds  to  say: 

*'That  one  of  the  important  duties  of  said 
XiOuisville  &  Nashville  Railroad  Company  is 
the  transportation  of  refined  illuminating 
•petroleum  oil  (mostly  produced  and  manufact- 
ured in  the  States  or  Pennsylvania  and  Ohio) 
from  Cincinnati,  Ohio,  and  Louisville,  Een- 
-tucky,  to  the  aforenamed  cities  and  other 
points  on  the  said  carrier's  said  lines  of  rail- 
road in  the  said  several  States  dnd  other  States 
into  and  through  which  said  carrier's  railroad 
lines  pass. 

"That  such  oil  is  an  article  of  extensive 
commerce  and  of  prime  necessity  to  the  people 
reached  by  said  carrier's  railroad  lines,  and 
that  in  the  transportation  of  such  oil  bv  said 
carrier  two  prevailing  methods  are  employed, 
^ne  by  means  of  box  cars,  carrying  the  oil  in 
barrel  packages,  and  the  other  by  iron  tank 
xars,  generally  holding  100  barrels  and  up- 
wards, built  and  used  for  that  express  purpose. 

*'And  said  complainant  further  says  that  he 
"is  engaged  at  Marietta,  Ohio,  and  In  that  vi- 
cinity in  the  business  of  producing,  manufact- 
uring, and  dealing  in  such  petroleum  oils, 
and  shipping  the  same  to  various  markets  in 
Southern  and  Western  States  of  this  country ; 
that  he  has  large  capital  invested  in  this  busi- 
ness and  extensive  facilities  therefor,  and,  but 
for  the  acts  of  said  carrier  hereinafter  com- 
plained of,  would  produce  and  sell  many 
thousands  more  barrels  of  such  oil  than  now; 
that  many  of  his  principal  markets  for  his  said 
manufacture  are  in  the  territory  reached  and 
traversed  by  said  carrier's  system  of  railways; 
that  it  is  absolutely  essential  to  the  continued 
.existence  and  success  of  his  said  business  that 
he  should  have  rates  and  facilities  both  rea- 
sonable in  themselves  and  equally  as  favorable 
.as  those  accorded  to  his  competitors  for  the 
transportation  of  said  products  to  such  mar- 
kets, many  of  which  can  only  be  reached  by 
:fiaid  carrier's  roads,  and  none  of  which  can  be 
jeached  as  conveniently  or  cheaply  by  any 
x>ther  means,  if  said  complainant  is  accorded 
reasonable  and  just  rates  by  said  carrier. 

"Complainant  further  states  that  the  Stand- 


ard Oil  Company,  a  corporation  organized  aud 
existing  in  and  under  the  Laws  of  the  State  of 
Kentucky,  is  a  very  extensive  dealer  in  and 
shipper  of  such  petroleum  oils,  and  is  his  chief 
and  almost  sole  competitor  for  the  sale  thereof 
in  the  aforesaid  markets." 

"And  said  complainant  further  states  that 
said  carrier  has  been  guilty  of  violation  of  the 
provisions  of  the  Act  of  Coneress  of  the  Unit- 
ed States  of  America  entitled  'An  Act  to  Reg- 
ulate Commerce,'  approved  Pebruanr  4,  1887, 
and  which  took  effect  April  5,  1887,  in  the 
following  particulars,  to  wit: 

' 'First  charge.  Bv  making  charges  for  serv- 
ices to  be  renderea  by  said  carrier  in  the 
transportation  of  such  as  aforesaid  from  Cin- 
cinnati, Ohio,  and  said  Louisville.  Kentucky, 
to  points  on  the  said  carrier's  said  railroad  lines 
in  the  said  States  other  than  Ohio  and  Ken- 
tucky which  were  in  themselves  unjust  and 
unreasonably  high. 

"Under  this  charge  the  complainant  makes 
the  following  specifications,  each  and  all  of 
which  are  rates  per  100  pounds  charged  by 
said  railroad  company  on  May  9, 1887,  and,  as 
complainant  is  informed  and  believes  and  &o 
alleges,  ever  since  that  day  for  services  to  be 
rendered  by  said  company  in  the  transporta- 
tion in  barrel  packages  in  car  load  shipments 
of  such  oils  from  said  Louisville,  Kentucky, 
to  the  respective  destinations  named,  each 
and  all  of  which  destinations  are  points 
reached  by  the  lines  of  railroad  owned,  leased, 
and  operated  by  said  railroad  company  and 
each  and  all  of  which  rates  complainant 
alleges  to  be  unreasonable  and  unjust 

"1.  Mobile.  Ala.,  SOcenU. 

"2.  New  Orleans,  La.,  80  cents, 

"8.  Montgomery,  Ala.,  4&j^  cents. 

'*4.  Selma,  Ala.,  45v^  cents. 

"5.  Birmingham,  Ala.,  45^  centa. 

"6.  NashviUe,  Tenn.,  18f  cents. 

"7.  Memphis,  Tenn.,  15  cents. 

"8.  Clarksville,  Tenn.,  16^  cents. 

"9.  All  other  points  reached  by  said  lioesof 
railroad  locate^]  in  States  other  than  Kentucky, 
the  rates  of  which  appear  in  the  statement  of 
rates  required  by  said  Act  of  Congress  and  on 
file  with  said  Commission,  and  each  and  all  of 
which  rates  complainant  alleges  to  be  unreas- 
onable and  unjust.    Complainant,  under  said 
charge,  also  makes  the  following  speciflcatioDt. 
each  and  all  of  which  are  the  rates  per  100 
pounds  charged  by  said  railroad  company  for 
the  transportation  of  such  oils  in  barrel  pack- 
ages, in  car  load  shipments  from  Cincinnati, 
Ohio,  to  the  respective  destinations  named, 
each  and  all  of  which  are  points  reached  by 
the  lines  of  the  railroad  owned,  leased  and 
operated  by  defendants,  and  are  in  States  oth- 
er than  the  State  of  Ohio,  which  rates  aroear 
on  the  tariff  sheets  of  defendant,  furnished  by 
it  to  complainant  May  9,  1887,  as  showing  itt 
rates  then  in  force,  and  which  rates  complain- 
ant is  informed  and  believes  and  alleges  have 
ever  since  been  in  force,  each  and  all  of  which 
rates  complainant  alleges  to  be  unreasonably 
high  and  unjust 

"10.  Nashville,  Tenn..  85  cents. 
"11.  Decatur,  Ala.,  50  cents. 
'*13.  Birmingham,  Ala.,  59  cents. 
'18.  Oalera,  Ala.,  59  cents. 
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'*14.  Montgomery.  Ala.,  59  cents. 

"15.  Selma,  Ala.,  59  cents. 

"16.  Pensacola,  Fla.,  45  cents. 

••17.  Mobile,  Ala.,  89  cenU. 

"19.  New  Orleans,  La..  89  cents. 

••Second  charge.  Complainant,  for  a  sec- 
ond cbuge  against  defendant,  a.  lejees  that  de- 
fendant has  ever  since  April  5.  18^,  charged 
complainant  for  services  to  be  rendered  by  the 
defendant  in  the  transportation  of  such  oils 
for  complainant  from  said  Cincinnati,  Ohio, 
to  points  in  States  other  than  Ohio,  reached 
by  the  lines  of  railroad  owned,  operated  and 
leased  by  defendant,  and  from  Louisville, 
Kentucky,  to  points  in  States  other  than  Ken- 
tucky reached  by  said  lines  of  railroad,  a 
greater  compensation  than  it  charged  said 
Standard  Oil  Company  of  Kentucky  for  like 
■and  contemporaneous  services  renaered  and  to 
be  render od*by  defendant  for  said  company  Id 
the  transportation  of  such  oils  for  said  company, 
said  company  being  sometimes  consignee  there- 
of and  sometimes  l^th  consignee  andconsignor 
thereof  from  said  Cincinnati.  Ohi>,  tp  said 
points  in  States  other  than  Ohio,  and  from 
-said  Louisville,  Kentucky,  to  said  points  in 
States  other  than  Kentucky,  all  of  said  trans- 

gortation,  both  for  complainant  and  said 
tandard  Oil  Company,  being  under  sub- 
stantially similar  circumstances  atfd  con(U- 
tions. 

"Under  the  above  charge  complainant 
makes  the  following  specifications: 

*  '1.  The  following  is  a  statement  of  the  rate 
per  100  pounds  charged  by  defendant  on 
May  9.  1887,  and  ever  since  to  complainant 
And  to  said  Standard  Oil  Company  of  Ken- 
tucky for  the  transportation  of  such  oils  from 
Louisville,  Kentucky,  to  the  respective  desti- 
nations named: 


Dettiiiation. 


Moottfomenr,  Ala. 

^Ima.  Ala 

Blrmloffham.  Ala. 

Nasbvine,  Tenn. 

Memphis.Tenn. 


To 
George  Rloe. 


45  7-10  cents. 

46  7-10  •' 
46  7-10  " 
188-4  - 
16  " 


To  Standard 
CMl  Co. 


80  cents. 
80     " 
80     •« 
16    •• 


"  2.  The  following  is  a  statement  of  the  rate 
per  100  pounds  charged  by  defendant  on  May 
i,  1887,  and  ever  since  tocomolalnant  and  said 
Standard  Oil  Company  of  Kentucky,  respect- 
ively, for  the  transportation  of  buch  oils,  from 
Cincinnati,  Ohio,  to  the  respective  destinations 
named: 


Destination. 


Decatur,  Ala. 

Birminffbam,  Ala.. 

Caiera,  Ala. 

Mootffomery,  Ala. 
Selma.  Ala......... 

Pentaoola,  Fla. 

MobUe.  Ala. 

New  Orleans.  Ijl.. 


To 
George  Rice. 


•• 


60  cents. 

60 

60 

60 

60 

46 

80 

80 


•« 


To  Standard 
OUCo. 


•« 


46  cents. 

47 
47 
47 
47 
40 
84 
84 


"  8.  Defendant  has  in  all  its  charges  to  com- 

Slainant,  for  services  rendered,  and  to  be  ren- 
ered  by  it  in  the  transportation  of  oils  for 
him  over  its  said  lines  of  railroad,  charged 
him  for  the  entire  actual  weight  of  such  oils; 
while  defendant  has  in  many  insts^ces,  too 
numerous  to  mention  without  unduly  incum 
bering  the  record,  since  April  5,  1887«  charged 
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pMd  Standard  Oil  Comi 
dered  it  or  to  be  renden 
ard  Oil  Company  in  trai 
its  said  lines  of  railroad 
actual  weight  of  such  of 

••4.  The  freight  rate  _ 
to  complainant  ever  sin^ 
the  transportation  of  am 
ages,  car  load  shipment 
Louisville,  Kentucky,  to 
is  thirty-seven  cents  per 
the  weight  of  barrels, 
such  transportation  app^ 
sheet  of  defendant  in  fore 
1887.  yet  about  May  1,  IS 
containing  sixty-six  barri 
including  barrels,  24.750 1 
ered  by  said  Standard  Oil  I 
ant  at  Louisville.  Kentucll 
to  Huntsville,  Alabama.    I 
signed  to  Halsey  Bros., 
bama,  who  were  agents  a 
Standard  Oil  Company  i 
business  at  said  point  witfl 
oils  were  transported  fro) 
tucky,  to  Huntsville,  Alab^ 
made  by  defendant  for  a 
was  $68.07,  or  twenty-sevsl 
per  100  pounds. 

"Third  charee.    Compli 
charge  against  defendant,  si 
ant,in  itsratescharffed  by  itfi 
and  to  be  rendered  by  it  f  oi 
of  said  oils  for  complainant 
Oil  Company  from  Cincinni 
reached  by  defendant's  said 
States  '  ther  than  Kentucky, 
1887,  uniformly  made  and 
unreasonable  preferences  a 
said  Standard  Oil  Company 
to  certain  localities  on  its  lie 
has  subjected  complainant  t 
ties  on  its  lines  of  railroad 
reasonable  prejudices  and  di 

"  Under  the  above  chi 
makes  the  following  specific 

"1.  Complainant  here  r* 
charge  specification  No.  1 
charge  of  his  complaint,  ai 
'lifferences  in  the  circumstc 
lae  shipments  of  said  G^i 
Standard  Oil  Company,  an 
ences  to  defendant  in  the  cot 
convenience  of  transportatii 
said  Qeorffe  Rice  ana  said 
ively.  andany  differences  be 
stances  under  which  said  €k 
company,  respectively,  ship 
ing  any  difference  in  rate,  il 
small  and  insignificant  in  co 
differences  in  the  rates  so 
spectively. 

*'  Complainant  here  re] 
charge  specification  No.  2  i 
charge  of  his  complaint,  anc 
differences  in  rates  therein  i 
measured  by  anpf  differenc 
stances  surrounding  the  s 
Georse  Rice  and  sam  Standi 
and  tnat  any  differences  to 
cost  and  expense  and  con 
porting  such  oils  for  said  H 
pany,  respectiyely,  and  an 
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tween  the  circumstances  under  which  said 
Rice  and  said  company,  respectively,  ship 
their  oils,  justifying  any  difference  in  rate,  if 
there  be  any,  are  small  and  insignificant  in 
comparison  with  the  differences  in  the  rates 
charged  them,  respectively. " 

"  Complainant  is  informed  and  belieyes  and 
therefore  states  that — 

"  8.  Defendant  owns  a  number  of  tank  cars, 
as  hereinbefore  described,  and  furnishes  the 
same  to  the  said  Standard  Oil  Company  for  its 
use  in  transporting  oil  shipped  by  said  com 

Sanv  from  Oincinnati,  Ohio,  to  points  reached 
y  defendant's  said  lines  of  railroad  in  States 
other  than  Ohio,  and  from  Louisville,  Ken- 
tucky, to  points  reached  by  defendant's  said 
lines  of  railroad  in  States  other  than  Ken- 
tucky, but  refuses  to  furnish  the  same  to  said 
George  Rice  for  his  use  in  transporting  oil 
from  said  Cincinnati,  Ohio,  and  Louisville, 
Kentuckv,  to  such  points  in  States  ( ther  than 
Ohio  and  Kentucky.  , 

**4.  Defendant,  in  its  freight  rates  for  the 
transportation  of  such  oils  from  Cincinnati, 
Ohio,  to  points  reached  by  defendant's  said 
lines  of  railroad  In  States  other  than  Ohio,  and 
from  Louisville,  Kentucky,  to  points  reached 
by  defendant's  said  lines  of  railroad  in  States  j 
other  than  Kentucky  almost  uniformly,  since 
April  5, 1877,  has  charged  a  higher  rate  per 
100  pounds  for  oil  transported  by  it  in  barrel 
packages,  in  car  load  shipments,  owner's  risk, 
than  it  charged  per  100  pounds  for  such  oils 
transported  by  it  at  the  same  time  between  the 
same  points  contained  in  tank  cars,  owner's 
risk;  while  at  no  time  has  there  been  any  dif- 
ference between  the  cost,  expense  and  con- 
venience of  transporting  said  oils  by  said  two 
methods,  or  any  circumstances  justifying  a  dif- 
ference of  rate  between  said  two  methods  of 
transportation  which  even  approximated  the 
differences  in  defendant's  freight  rates  for 
transportation  by  said  two  methods,  any  dif- 
ferences between  the  cost,  expense  and  con- 
venience to  defendant  of  transportation  bv 
said  two  methods,  or  any  circumstances  jusu- 
fying  a  difference  in  rate  between  saia  two 
methods  being  slight  and  insignificant  com- 
pared with  the  differences  in  rate  between 
said  two  methods  actually  made  by  defendant. 
Complainant  ships  his  oils  over  defendant's 
lines  of  railroad  exclusively  in  barrel  packages, 
while  said  Standard  Oil  Company  ships  its  oil 
over  defendant's  lines  of  railroad  almost  ex- 
clusively in  tank  cars. 

••5.  Defendant's  freight  rates  per  100  pounds 
for  the  transportation  of  such  oils  from  Louis- 
ville, Kentucky,  to  the  following  destinations 
are  the  same  whether  the  oil  is  carried  In  bar- 
rel packages  or  in  tank  cars: 


Mobile,  Ala. 
New  Orleans,  La. 
Meridian,  Miiss. 


Jackson,  Miss. 
Jackson,  Tenn. 
Yicksburg,  Miss. 


"While  defendant's  freight  rates  per  100 

E[>unds  for  the  transportation  of  such  oils  from 
ouisville,  Kentucky,  to  nearly  all,  if  not  all, 
the  other  points  reached  by  defendant's  lines  of 
railroad  in  States  other  than  Kentucky  are 
much  higher  for  oils  carried  in  barrel  packages 
than  for  oils  carried  in  tank  cars. 

*'6.  Defendant's  freight  rates  per  100  pounds 
for  the  transportation  of  such  oils  from  Cin- 


cinnati, Ohio,  to  Nashville,  Tennessee,  and 
Mobile,  Alabama,  are  the  same  whether  th^ 
oil  is  carried  in  barrel  packages  or  in  tank  can, 
while  the  defendant's  freight  rates  per  1(K> 
pounds  for  the  transportation  of  such  oils  front 
Cincinnati,  Ohio,  to  nearly  all,  if  not  all,  the 
other  points  reached  by  defendant's  lines  of 
railroad  in  States  other  than  Ohio  are  modi 
higher  when  the  oils  are  carried  in  barrel  pack- 
ages than  when  the  oils  are  carried  in  tank 
cars. 

"7.  Defendant   has,  since  April   5,  1887, 
charged  for  the  transportation  of  oils  froia 
Cincinnati,  Ohio,  and  from  Louisville.  Ken- 
tucky, to  Birmingham.  Alabama,  Calera,  Ala- 
bama, Montgomeiy,  Alabama,  and  Selma,  Al- 
abama, the  same  freight  rates  in  all  cases  to- 
each  of  said  localities,  idthouffh  by  defendant's 
line  of  road  said  Calera  is  mirty- three  miles 
farther  from  said  Cincinnati  and  said  Louis- 
ville than  said  Birmingham,  and  said  Mont- 
gomery is  sixty  three  miles  farther  from  said 
Cincinnati  and  said  Louisville  than  said  Calera, 
and  said  Selma  is  fifty  miles  farther  from  said 
Cincinnati  and  said  Louisville  than  said  Mont- 
gomery; and  oils  transported  by  defendant 
from  Cincinnati,  Ohio,  or  Louisville,  Kentucky, 
to  said  Selma  are  necessarily  carried  by  it 
through  said  Birmingham,  said  Oalera   and 
said  Montgomery,  ana  the  distance  from  said 
Cincinnati  to  said  Selma  over  defendant's  line 
of  road  is  650  miles,  and  the  distance  from 
said  Louisville  to  said  Selma  over  defendant's 
line  of  roaH  is  540  miles. 

"Fourth  onarse.  Complainant,  for  a  fourth 
charge  against  defendant,  says  that  defendant 
has,  since  April  5, 1887,  charged  and  received 
for  the  transportation  by  it  of  such  oils  from. 
Cincinnati,  Ohio,  and  Louisville,  Kentucky, 
to  points  reached  by  defendant's  said  line  of 
railroad  in  States  other  than  Ohio  and  Ken- 
tucky a  greater  compensation  in  the  aggregste 
for  a  shorter  than  for  a  longer  distance  over 
the  same  line  in  the  same  direction,  the  diorter 
being  included  within  the  longer  distance,  such 
oils  being  a  like  kind  of  property  in  all  cases 
and  such  transportation  being  under  substan- 
tially the  same  circumstances  and  conditions. 

"Under  the  above  charge  complainant  makes 
the  following  specification:  the  rate  charged 
by  defendant  for  the  transportation  of  such 
oils  in  barrel  packages  in  car  load  shipments 
from  Cincinnati,  Ohio,  to  and  from  Louisville, 
Kentucky,  to  destinations  named  below,  with 
the  distances  of  each  destination  from  the 
place  of  shipment  over  defendant's  said  line  of 
railroad,  are  as  follows: 

"From  Cincinnati,  Ohio: 


Destination. 


New  Orleans,  La.. 
Birmingham,  Ala. 
MobUe,  Ala 


Distance. 


921  miles. 
604      *• 
780 


«4 


Rate  per  }» 
pounds. 


80  oeots. 
89 


•• 


"From  Louisville,  Kentucky: 

Destination. 

Distance. 

Bate  per  U0 
pounds. 

New  Orleans.  141..^,^...,^ 

8U  miles. 
780     •» 

85  cents. 

Birmioffham,  Ala 

Mobile.  Ala 

63        •* 

'*Said  complainant  further  alleges  that  the 
aforesaid  discriminations  against  him  in  rate* 
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Tille  consisted,  went  on  to  say:  '*It  consists 
in  according  to  other  points,  notably  Rich- 
mond and  Lynchburg,  in  the  rehanaling  of 
provisions  spoken  of,  a  better  rate  and  facili- 
ties than  it  accords  to  Danyille  for  the  same 
services."  And  he  proceeds  with  specification 
4M  follows:  **Proyisions  shipped  irom  points 
north  of  the  Ohio  Riyer  and  reshipped  at 
Lynchburg  and  Richmond  are  carried  through 
to  points  in  North  and  South  Carolina  at  rates 
considerably  lower  than  if  the  same  goods 
were  shipped  to  Danyille  and  reshipped  from 
Danyille  to  the  same  points  South." 

The  witness,  Samuel  P.  Wimbish,  in  answer 
to  the  question  whether  defendant,  since  the 
fifth  of  April  last,  had  discriminated  in  mat- 
•ter  of  freight  rates  to  Danyille  and  other  points 
4ind  against  Danyille  and  its  people,  said:  *'To 
the  best  of  my  knowledge  and  belief  it  has. 
For  example,  defendant,  before  the  fifth  of 
April  and  since,  had  its  freight  charges  so  ar- 
ranged as  that  said  charges  from  Richmond 
and  Lynchburg  to  Greensboro/  Charlotte,  and 
other  points  were  and  are  now  far  lower,  rel- 
atiyely  speaking,  than  l)etween  any  of  said 
towns  and  Danyille." 

Witnesses  John  W.  Caton  and  B.  S.  Crews 
giye  similar  eyidence,  and  it  seems  to  stand  In 
^contradistinction  to  that  of  the  ofiicers  of  the 
coad,  who  testify  positiyely  that  no  advantage  in 
rates  is  accorded  to  either  Richmond  or  Lynch- 
bui^.  and  that  the  same  charges  in  proportion 
io  distance  are  made  from  them  as  from  Dan- 
yille to  other  towns  on  defendant's  line.  The 
supposed  discrimination  is,  howeyer,  explained 
by  tabulated  statements  which  the  witness,  in 
support  of  the  petition,  files  and  from  which 
we  may  see  exactly  what  the  discrimination 
•consists  in. 

These  tabulated  statements  show  what  the 
charges  are  which  are  made  by  defendant  up- 
on consignments  of  grain  and  of  meats  from 
Richmond  and  Danvnle,  respectlyely,  to  other 
towns  on  defendant's  line,  and  also  the  charges 
made  from  Richmond  to  DanyDle,  the  pur- 
pose being  to  show  that,  in  competing  for  the 
trade  of  local  points  on  defendant's  road,  Dan- 
yille is  placed  at  a  disadvantage.  The  state- 
ment, so  far  as  it  relates  to  charges  for  the 
transportation  of  grain  is  here  given. 

From  Richmond  to  ReidsvTlIe,  N.  C,  164 
miles,  charge  eighteen  cents  per  cwt.;  from 
Richmond  to  Danville,  140  miles,  fifteen  cents; 
thence  to  Reidsville,  twenty -four  miles,  eight 
cents;  total,  twenty-three  cents. 

From  Richmond  to  Greensboro,'  218  miles, 
twenty  cents;  from  Danville  to  Greensboro,' 
forty-nine  miles,  ten  cents;  added  to  rate  to 
Danyille,  twenty-five  cents. 

From  Richmond  to  Durham,  280  miles, 
twenty  one  cents;  from  Danville  to  Durham, 
eighty  miles,  fifteen  cents;  added  to  rate  to 
Danville,  thirty  cents. 

From  Richmond  to  Charlotte,  281  miles, 
twenty-one  cents;  from  Danville  to  Charlotte, 
141  miles,  fifteen  cents;  added  to  rate  to  Dan- 
yille, thirty  cents. 

From  Richmond  to  Asheville,  860  miles, 
twenty-eight  cents;  from  Danville  to  Ashe- 
ville, 220  miles,  twenty-seven  cents;  added  to 
rate  to  Danville,  forty-two  cents. 

From  Richmond  to  Salisbury,  280  miles, 
twenty -one  cents;  from  Danville  to  Salisbury, 

Lntbr  S. 


ninety  miles,  fifteen  cents;  added  to  rate  to 
Danville,  thirty  cents. 

From  Richmond  to  High  Point,  M8  miles, 
twenty-one  cents;  from  Danville  to  High 
Point,  seventy-eight  miles,  nineteen  cents; 
added  to  rate  to  Danville,  thirty-six  cents. 

The  showing  in  respect  to  meats  is  similar  to 
this,  and  another  statement  of  shipments  from 
Chicago  or  other  western  point  to  Richmond 
and  to  Danville,  respectively,  would,  when 
reshipments  were  mtule  to  Uie  other  points 
named,  result  in  like  discrepancies.  The  dis- 
crimination the  petitioners  complain  of  is  that 
defendant's  rates  are  so  made  that  the  Dan- 
ville merchant  cannot  deliver  his  goods  at 
Reidsville,  Greensboro,'  and  other  towns 
named  at  which  he  may  sell  them  at  rates  for 
transportation  as  low  as  are  accorded  to  Rich- 
mond. 

The  most  casual  inspection  of  this  state- 
ment, however,  will  make  plain  to  the  mind 
that  the  difference  in  rates  which  it  shows  in 
favor  of  Richmond  results  from  the  fact  that 
from  Richmond  the  property  is  supposed 
be  taken  directly  to  the  several  points  named, 
while  the  Danville  shipments  are  first  made 
from  Richmond  to  Danville  and  then  from 
Danville  to  the  ultimate  destination.  The  dif- 
ference is,  therefore,  a  difference  between  the 
charge  for  one  transportation  covering  a  defi- 
nite distance  and  that  for  two  transportations 
which  aggregate  the  same  distance.  The  pe- 
titioners think  that  upon  such  goods  bought  in 
Richmond,  as  they  sell  at  Reidsville  or  other 
points  named,  they  should  be  charged  In  the 
aggregate  only  the  rates  which  are  charged 
when  the  consignment  is  tdirectly  from  Rich- 
mond through  to  the  same  point.  Defendant 
assents  to  this  when  the  Danville  merchant 
ships  directly  from  Richmond  to  the  place  of 
sale,  but  declines  to  allow  it  when  the  ship- 
ment is  first  to  Danville  and  then  to  the  ulti- 
mate destination.  It  is  the  denial  of  this  priv- 
ilege of  having  the  two  shipments  count  as  one 
which  constitutes  the  discrimination  com- 
plained of. 

The  concession  here  claimed  bears  resem- 
blance to  an  attempt  to  compel  the  railroad 
company  to  establish  the  system  which  in 
some  parts  of  the  country  is  known  as  "mill- 
ing in  transit" — a  favor  in  transportation 
most  often,  perhaps,  allowed  to  manufactur- 
ers of  flour,  but  which  is  known  in  other  in- 
dustries also.  In  proceedings  bef  oro  the  Com- 
mission where  this  system  has  incidentally 
been  spoken  of  it  has  been  said  to  have  haa 
its  oriidn  in  the  desire  of  carriers  which  ro- 
ceived  wheat  for  delivery  to  millers  on  their 
line  to  control  the  transportation  of  the  manu- 
factured article  and  keep  it  from  passing  to 
the  hands  of  competitors.  It  is  not  likely  that 
this  is  the  sole  reason  for  the  practice,  and  we 
mention  it  only  as  one  that  has  been  named. 
The  control  of  the  carriage  would  be  assured 
by  giving  to  the  consignor  of  wheat  a  through 
rate  from  the  point  of  reception  to  the  point 
at  which  he  expected  to  market  his  flour,  but 
with  the  privilege  of  converting  the  wheat  in- 
to flour  at  an  intermediate  point.  The  advan- 
tage of  such  a  privilege  to  the  consignor  may 
be  shown  by  a  supposed  case.  Let  it  be  as- 
sumed that  the  rate  on  wheat  from  Chicago  to 
New  York  is  twenty-five  cents  per  hundred 
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Pensacola,  Fla.,  forty-flye  cents. 

Mobile,  Ala.,  thirty-Dine  cents. 

New  Orleans,  La.,  thirty-nine  cents. 

* 'Except  that  the  rate  furnished  for  ship- 
ment to  Nashville,  Tenn.,  was  twenty-eight 
and  three  fourths  instead  of  twenty-five  cents; 
that  to  Pensacola  was  forty  cents  instead  of 
forty-five  cents;  that  to  New  Orleans  and  that 
to  Mobile  was  thirty-four  cents  each  instead  of 
thirty- nine  cents;  and  defendant  admits  that 
all  of  said  points  are  reached  by  its  lines  of 
road,  except  Selma,  and  except  all  points  be- 
tween Decatur  and  Montgomery,  Alabama, 
which  cannot  be  thus  readied;  but  defendant 
says  it  is  not  true  and  it  denies  that  said  rates 
or  any  of  them  are  unjust  or  unreasonably 
high.''^ 

"For  answer  to  the  second  charge  made  in 
complainant's  bill  and  the  specifications  there- 
under defendant — 

'*1.  Denies  that  it  has  at  any  time  since 
Aprils.  1886,  charged  complainant  for  services 
to  be  rendered  by  this  defendant  in  the  trans- 
portation of  such  oils  to  points  in  States  other 
than  Ohio  reached  by  its  lines  of  railroad,  or 
from  Louisville,  Kentucky,  to  points  in  States 
other  than  Kentucky  reached  by  said  lines 
of  railroad,  a  greater  compensation  than  it 
charged  said  Standard  Oil  Company  of  Ken- 
tucky for  like  and  contemporaneous  services 
rendered  or  to  be  rendered  by  this  defendant 
for  said  company  in  the  transportation  of  such 
oils  for  said  company  from  said  Cincinnati, 
Ohio,  or  from  Louisville,  Kentucky,  to  said 

S>ints  or  any  of  them  in  States  other  than 
entucky,  and  denies  that  the  shipments  re- 
ferred to  by  complainant  in  his  said  bill  were 
made  for  him  and  for  said  Standard  Oil  Com- 
pany under  substantially  similar  circumstances 
or  conditions. 

**2.  It  admits  that  the  rate  per  100  pounds 
charged  by  it  to  complainant  on  May  9.  1887, 
and  ever  since  for  the  transportation  of  such 
oil  from  Louisville,  Kentucky,  to  the  respect- 
ive destinations  named  in  complainant's  bill  is 
the  rate  Riven  therein,  to  wit: 

"To  Montgomery,  Alabama,  forty- five  and 
seven  tenths  cents;  Selma,  Alabama,  forty-five 
and  seven  tenths  cents;  Birmingham,  Alabama, 
forty-five  and  seven  tenth  cents;  Nashville, 
Tennessee,  eighteen  and  three  fourth  cents; 
Memphis.  Tennessee,  fifteen  cents,  and  that  on 
some  cil  shipped  by  it  during  that  time  for  the 
Standard  Oil  Company  defendant  charged 
from  Louisvil'e  to  said  respective  points  per 
too  pounds  the  following  rates,  as  stated  in 
compiaiDant's  bill,  to  wit: 

"To  Montgomery,  thirty  cents;  to  Selma, 
thirty  cents;  to  Birmingham,  thirty  cents;   t 
Nashville,    fifteen    cents,    and  to  Memphis, 
twelve  and  one  half  cents. 

"3.  It  further  admits  that  its  rate  to  com- 
plainant on  May  9,  1887,  and  ever  since,  for 
shipments  of  oil  from  Cincinnati,  Ohio,  to  the 
following  points,  per  100  pounds,  were  the 
rates  stated  in  complainant's  bill,  to  wit: 

"To  Decatur,  Alabama,  fifty  cents;  to  Birm- 
ingham, Alabama,  fifty-nine  cents;  Calera, 
Alabama,  fifty-nine  cents;  Montgomery,  Ala- 
bama, fifty- nine  cents;  Selma,  Alabama,  fifty- 
nine  cents;  to  Pensacola,  Florida,  forty-five 
cents,  to  Mobile,  Alabama,  thirty-nine  cents, 
and  to  New  Orleans,  Louisiana,  thirty-nine 


cents,  with  the  exception  that  the  charge  was 
and  is  from  Cincinnati  to  Pensacola  forty  cents, 
instead  of  forty -five  cents,  and  to  Mobile  and 
to  New  Orleans  each  thirty-four  cents,  instead 
of  thirty-nine  cents;  and  the  defendant  further 
admits  that  during  said  time  it  was  shipping 
some  oil  for  the  Standard  Oil  Company  from 
Cincinnati  to  aforesaid  towns  at  the  following 
rates  per  100  pounds,   to  wit:     to  Decatur, 
forty-six  cents;  to  Birmingham,  forty-seven 
cents;  to  Calera,  forty-seven  cents;  to  Mont- 
gomery, forty-seven  cents;    to  Selma,  forty- 
seven  cents;  to  Pensacola,  forty  cents;  to  Mo- 
bile, thirty-four  cents;  to  New  Orleans,  thirty- 
four  cents,  except  that  to  Birmingham,  since 
May  11,  1887,  the  rates  have  been  a  little  less 
than  forty-seven  cents  per  100  pounds.    But 
defendant  denies  that  in  its  said  rates  for  ship- 
ment for  the  Standard  Oil  Company  and  for 
complainant  from  Cincinnati  and  from  Louisr 
ville,    respectively,    to    aforesaid    respective 
towns  or  any  of  Uiem.  it  discriminated  in  fa- 
vor of  the  Standard  Oil  Company  or  a^nst 
complainant,  or  that  by  said  rates,  shipped 
under  the  circumstances  that  said  oils  were 
respectively  shipped,  defendant  charged  com- 
plainant per  100  pounds  a  ereater  compensa- 
tion than  it  charged^id  Standard  Oil  Company. 

"Defendant  says  that  all  the  rates  for  ship- 
ments for  complainant  made  so  as  aforesaid 
from  Cincinnati  and  from  Louisville,  respect- 
ively, to  aforesaid  respective  towns  were  made 
for  shipments  in  barrel  packages  and  car  load 
shipments,  and  all  of  the  rates  for  shipments 
for  the  Standard  Oil  Company  so  as  aforesaid 
from  Cincinnati  and  from  Louisville,  respect- 
ively, to  said  respective  towns  were  made  for 
shipments  in  tank  cars,  cost  of  transportation 
orUie  shipment  and  risk  of  which  is  much 
less  than  the  cost  of  transportation  or  ship- 
ment and  the  risk  of  a  like  quantity  of  oil  in 
barrels;  that  the  rate  paid  or  to  be  paid  as 
aforesaid  by  complainant  for  such  shipmentB 
is  the  same  rate  per  100  pounds,  neither  greater 
nor  less  than  was  and  is  by  defendant  cbarged 
to  and  paid  by  the  Standard  Oil  Company  for 
shipments  of  oil  in  barrel  packages,  car  load 
shipments,  at  the  same  time  and  from  and  to 
the  same  points  that  said  shipments  for  com- 
plainant were  made;  and  defendant  also  states 
that  at  the  same  rates  charged  the  Standard 
Oil  Company  for  the  shipments  of  its  oil  so  as 
aforesaid  in  tank  cars  from  Cincinnati  and 
from  Louisville,  respectively,  to  said  several 
respective  towns,  complainant  could  have 
shipped,  as  he  well  knew,  his  oil  in  like  kind 
of  tank  cars  at  any  time  on  or  after  the  9th 
day  of  May,  1887,  and  the  same  rates  as  afore- 
said were  offered  him  and  published  in  de- 
fendant's schedules  of  rates  furnished  the  hon- 
orable Interstate  Commission. 

"4.  Defendant  admits  that  in  its  shipment 
of  oil  in  barrels  for  complainant  it  has  charged 
or  intended  to  charge  him  for  the  actual  weight 
of  such  oils,  and  it  has  also  charged  or  in- 
tended to  charge  in  its  shipments  of  oil  in 
barrels  for  the  Standard  Oil  Company  for  the 
actuid  weight  of  such  oils,  and  it  denies  that 
it  has  in  any  shipment  of  oil  in  barrels  made 
any  difference  in  this  respect  between  oil 
shipped  for  complainant  and  oil  shipped  for 
the  Standard  Oil  Company. 
"Defendant  says  that  as  to  the  shipment  of 
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oiliers  we  may  re^et  the  fact,  but  we  cannot 
under  any  authority  the  law  has  conferred  up- 
on us  interpose  to  change  it. 

The  conclusion  is  that  the  Commission  can- 
not adjudge  the  defendant  guilty  of  unjust 
discrimination  in  the  particular  mentioned. 
Neither  can  it  find  upon  the  evidence  that  any 
■advantage  which  is  obtained  by  Richmond  or 
any  other  locality  by  means  of  low  rates  given 
by  connecting  roads  is  chargeable  as  a  wrong 
done  by  defendant.  The  naming  of  a  through 
rate  by  the  defendant  to  or  from  any  distant 
point  and  the  receiving  of  the  freight  moneys 
on  a  consignment  do  not  of  themsdves  charge 
the  defendant  with  any  responsibility  in  re- 
spect to  the  rates  beyond  its  own  line.  There 
is  no  wrong  on  its  part  in  giving  to  its  custom- 
ers information  respecting  such  rates  nor  in  re- 
ceiving payment  for  both  itself  and  its  connec- 
tions. On  the  contrary,  it  is  a  great  business 
oonvenience,  and  any  carrier  which  should  re- 
fuse to  give  through  bills  when  it  could  do  so 
or  to  name  through  rates  which  are  made  up 
by  adding  lis  own  to  the  rates  made  by  its  con- 
nections would  be  justly  liable  to  very  severe 
oensure.  Through  bills  are  among  the  most 
important  and  valuable  of  transportation  facili- 
ties, and  it  is  not  only  important  that  the  con- 
signor should  know  before  he  forwards  the 
goods  what  the  charges  upon  them  for  the 
whole  distance  are  to  be,  but  it  commonly 
^saves  him  much  trouble  and  avoids  mistakes 


if  he  can  procure  the  information  from  the  lo- 
cal agent  of  the  receiving  company  instead  of 
being  compelled  to  apply  to  two  or  more  agents 
at  a  distance.  The  receiving  carrier  ought, 
therefore,  to  keep  informed  respecting  rates 
over  connecting  lines,  whether  it  joins  in  mak- 
ing them  or  not,  and  it  ought  also  to  give 
through '  bills  when  thev  are  desired  if  it  can 
arrange  with  its  connections  to  do  so.  It  will 
not  perform  its  full  duty  to  the  public  unless 
it  does  so. 

The  result  of  our  investigation  of  this  case 
may  be  summarized  very  briefly.  The  de- 
fendant has  been  guilty  of  some  over- 
charges which  the  parties  paying  them  are  en- 
titlea  to  have  refunded  if  the  refunding  has 
not  already  taken  place.  The  proofs  show, 
also,  that  in  the  spring  and  summer  of  1887  the 
defendant  made  rates  which  were  greater  on 
its  road  to  Danville  than  to  Richmond  through 
Danville,  but  its  tariffs  have  since  been  so 
changed  that  such  greater  rates  are  no  longer 
charged.  No  application  is  made  for  the  re- 
funding of  moneys  paid  on  such  rates,  and  the 
question  whether  there  should  be  any  is  not 
before  us.  The  Commission  has  no  authority 
to  require  the  defendant  to  concede  the  privi- 
lege sought  for,  corresponding  to  that  of  "  mill* 
ing  in  transit,"  and  the  evidence  offered  to  show 
that  the  rates  of  the  defendant  are  excessive 
and  unjust  is  too  inconclusive  to  justify  any 
finding  to  that  effect. 


SUPREME  COURT  OF  RHODE  ISLAND. 


STATE  of  Rhode  Island 

V. 

William  FITZPATRICK. 

^be  provision  of  R.  I.  Pub.  Stat.  chap. 
684,  of  May  4,  1887.  §  1,  which  pro- 
hibits anv  person  from  keepings  any 
intozicatinfi^  liquors  "  for  the  purFK>se 
of  sale»"  is  not,  for  the  reason  that  it 
may  incidentally  interfere  with  foreign 
or  interstate  commerce,  obnoxious  to 
the  Federal  Constitution,  art.  1,  §  8, 
which  confers  npon  Congress  exclusive 
power  **  to  regulate  commerce  with  for- 
eign Nations  and  among  the  several 
States." 

(Provldenoe— Decided  January  7, 1888.) 

ON  constitutional  questions  certified  to  the 
Supreme  Court  under  R.  I.  Pub.  Slat.  chap. 
^0,  §§  1-9. 

The  case  is  stated  in  the  opinion. 
Mr.  Clarence  A«  Aldrich,  Asst,  Aity- 
Oen.,  for  the  rotate. 
Mr.  Hugh  J.  Carroll,  for  defendant 

Durfee,  Oh,  J,,  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  from  the  District 
Court  of  the  Tenth  Judicial  District,  by  cer- 
tificate, on  a  constitutional  question.  It  is  a 
<:omplaint  under  Public  Laws  R.  I.  chap. 
^96.  of  May  27,  1886,  and  chap.  684,  of  May 
4,  1887,  against  the  defendant,  for  keeping 
without  lawful  authority  intoxicating  liquors 
"for  the  purpose  of  sale."  in  violation  of 
€hap.  684,  §  1,  in  amendment  of  chap.  596, 
Intbb  b. 


§  1,  charging  the  offense  substantially  in  the 
language  of  the  statute.  In  the  district  court 
the  defendant  made  the  following  motion,  to 
wit: 

'  'The  defendant  moves  that  the  above  entitled 
complaint  be  dismissed,  because  it  is  brought 
under  §1  of  chapter  634.  of  the  Public  Stat- 
utes, which  attempts  to  prohibit  the  keeping, 
for  the  purpose  of  sale,  of  any  of  the  liquors 
enumerated  in  said  section,  without  making 
any  distinction  as  to  whether  the  sale  is  to  be 
within  or  without  this  State;  and  he  claims 
that  he  has  a  right  to  keep  the  same  for  the 
purpose  of  sale  without  this  State.  IJ.  S. 
Const,  art.  1,  §  8." 

The  district  court  overruled  the  motion, 
and,  having  found  the  defendant  guilty,  has 
certified  the  question  involved  in  it  to  this 
court  for  decision. 

Chap.  634,  §  1,  so  far  as  it  is  necessary  to  re- 
cite it  for  the  purposes  of  the  question,  is  as 
follows,  to  wit: 

**  No  person  shall  manufacture  or  sell, 
or  suffer  to  be  manufactured  or  sold,  or 
keep,  or  suffer  to  be  kept,  on  his  premises  or 
possessions,  or  under  his  charge  for  the  pur- 
pose of  sale,  anv  ale,  wine,  rum,  or  other 
strong  or  malt  or  intoxicating  liquors,  a  part  of 
which  is  ale,  wine,  rum.  or  other  strong  or 
malt  or  intoxicating  liquors,  unless  as  herein- 
after provided." 

The  corresponding  sections  in  earlier  stat- 
utes, whether  license  or  prohibitory,  contained 
the  words  '*  within  this  State"  after  the  words 
"  for  the  purpose  of  sale/'  thus  making  the 
keeping  illegal  only  when  it  was  for  the  pur- 
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'*  7.  Defeudant  admits  that  since  April  5, 
1887,  it  has  charged  for  the  transportation  of 
4>ils  from  Cincinnati  and  from  Louisville  to 
Birmingham,    Alabama;     Calera,     Alabama; 
Montgomery,  Alabama,  and  Selma,  Alabama, 
the  same  freight  rate  in  all  cases  to  each  of 
-eaid  points,  and  that  the  distance  from  Cincin- 
jiati  and  Louisville  by  its  road  is  to  Calera, 
thirty-three  miles  greater  than  to  Birmingham, 
and  to  Montgomery  is  sixty -three  miles  greater 
than  to  Calera,  and  that  oils  transport^  over 
4ts  lines  of  road  from  Cincinnati  or  Louisville 
to  Montgomery,  are  carried  through  Birming- 
ham and  Calera,  but  not  through  8elma.  nor 
is  Selma  on  defendant's  lines  of  railroad;  but 
said  rates  were  not  made  nor  are  they  con- 
trolled by  this  defendant.    The  same  are  fixed 
:and  regulated  by  the  competition  with  water 
wavs  and  railroad  lines  over  which  defendant 
^had  and  has  no  control,  and  are  in  and  of 
themselves  fair,  just  and  reasonable." 

For  answer  to  the  fourth  charge  made  in 
complainant's  bill  and  the  specifications  there- 
under, defendant — 

"  1.  Denies  that  it  has,  since  April  5,  1887, 
xharged  or  received  for  the  transportation  by 
it  of  such  oils  from  Cincinnatior  from  Louisville 
to  points  reached  by  its  lines  of  railroad  in 
States  other  than  Ohio  and  Kentucky,  a  great- 
.er  compensation  in  the  aggregate  for  a  shorter 
than  a  longer  distance  on  the  same  line  in  the 
same  direction,  where  the  shorter  was  included 
within  the  longer  distance,  and  whose  trans- 
portation being  under  substantially  the  same 
.or  similar  circumstances  and  conditions. 

*'2.  Defendant  admits  that  the  charges 
.made  by  it  for  shipments  of  oil  from  Cincin- 
nati and  from  Louisville  to  the  various  points 
set  out  in  complainant's  bill  under  this  charge, 
and  the  distance  to  each  of  said  points  from 
Cincinnati  and  Louisville,  respectively,  is  as 
given  by  complainant  in  its  first  and  second 
specifications  under  the  fourth  charge  in  his 
bill,  with  the  exception  that  the  rate  from  Cin- 
xinnati  to  New  Orleans  should  be  thirty-four 
cents  per  100  pounds  and  to  Mobile  the  same, 
and  the  distance  from  Louisville  to  Mobile  is 
670  miles,  and  the  rates  should  be  from  Louis- 
ville to  New  Orleans  thirty  cents  per  100 
pounds,  to  Birmingham  45^  and  to  Mobile 
thirty  cents  but  defendant  says  that  said  re- 
spective shipments  to  said  several  points  were 
jnade  under  the  very  dissimilar  circumstances 
and  conditions  as  aforesaid,  justifying  and  au- 
thorizing, as  it  believes,  the  different  rates 
charged  to  the  different  places  as  aforesaid. 

"8.  Defendant  denies  that  any  of  the  al- 
leged discriminations  against  complainant,  or 
the  alleged  unreasonably  high  and  unjust 
x;harges  against  him  set  out  in  his  bill  of  com- 
plaint, have  had  any  effect  or  were  designed  to 
affect  or  to  give  to  said  Standard  Oil  Company  a 
monopoly  of  the  traffic  in  such  oils  at  the  points 
or  any  points  reached  by  its  lines  of  railroad, 
or  to  exclude  complainant's  products  from 
nearly  all  or  any  of  aforesaid  points,  and  it  de- 
nies that  such  alleged  discriminations  or 
charges,  or  both,  have  been  made  by  de- 
fendant at  the  dictation  of  the  Standard  Oil 
Company;  and  it  denies  that  by  reason  of  such 
Alleged  discriminations  or  such  alleged  unjust 
And  unreasonably  high  charges,  or  both,  com- 
plainant has  been  injured  m  his  business,  or 


that,  thereby,  he  has  lost  profits  that  he  would 
otherwise  have  realized. 

'*  Whether  complainant  in  all  other  respects 
than  for  said  transportation  during  all  or  any 
of  the  time  since  April  5.  1887,  has  had  ample 
facilities  or  what  facilities  it  has  had  for  the 
transaction  of  a  large  or  a  profitable  business 
in  the  sale  of  said  oils  in  said  markets,  or  that 
but  for  said  alleged  unjust  and  unreasonable 
charges  and  alleged  unjust  discriminatioDS, 
complainant  would  have  prosecuted  such  with 
profit  to  himself,  defendant  does  not  know 
and  cannot  state  from  its  belief  or  other- 
wise." 

All  the  other  petitions  were  filed  simultane- 
ously with  the  one  above  mentioned — that  is 
to  say,  July  22,  1887. 

The  pleadings  in  the  other  cases  it  is  deemed 
sufficient  to  present  in  brief  synopsis: 

The  petition  aeainst  the  St.  Louis,  Lx>n 
Mountain  &  Southern  Railway  charges  that 
defendant  violates  the  Act  to  Regulate  Com- 
merce— 

I.  By  making  charges  for  services  to  be 
rendered  in  the  transportation  of  petroleum 
oils  from  St.  Louis,  Missouri,  to  points  on  its 
line  in  the  State  of  Arkansas  which  in  them- 
selves are  unreasonably  hish; 

II.  By  having,  ever  smce  April  5,  1887, 
char&^ed  complainant  for  services  to  be  ren- 
dered bv  defendant  in  the  transportation  of 
such  oils  for  complainant  from  St.  Louis, 
Missouri,  to  points  in  other  States  a  greater 
compensation  than  it  has  charged  the  Waters 
Pierce  Oil  Company  of  Missouri  for  like  and 
contemporaneous  services; 

III.  Bv  having,  since  April  5,  1887,  in  its 
charges  for  the  transportation  of  such  oils,  uni- 
fornuy  given  undue  and  unreasonable  prefer- 
ences and  advantages  to  said  Waters  Pierce 
Oil  Company  of  Missouri,  and  subiected  com- 
plainant to  undue  and  unreasonable  prejudice 
and  disadvantage. 

The  answer  of  this  defendant  meets  the 
charges  with  full  and  specific  denial. 

In  the  case  against  the  Mobile  &  Ohio  Rail- 
road Company  the  issue  was  so  far  narrowed 
by  astipulation  of  the  parties  hereinafter  given 
as  to  render  unnecessary  any  statement  of  the 
pleadings  in  this  place. 

In  the  case  against  the  Cincinnati.  New  Or- 
leans &  Texas  Pacific  Railway  Company,  the 
charges  are  that  defendant  has  violated  the 
provisions  of  the  Act  to  Regulate  Commerce. 

I.  By  makiug  charges  for  services  to  be  ren- 
dered in  the  transportation  of  petroleum  oil 
from  Cincinnati,  Ohio,  to  points  on  its  road  in 
other  States  than  Ohio,  which  in  themselves 
were  unjust  and  unreasonably  high; 

II.  By  charging  complainant  for  services  to 
be  rendered  in  the  transportation  of  petroleum 
oil  a  greater  compensation  than  it  charged  the 
Standard  Oil  Company  of  Kentucky  for  like 
and  contemporaneous  services; 

III.  By  having  in  its  rates  charged  for  serv- 
ices rendered  and  to  be  rendered  for  the  trans* 

gortation  of  said  oils  for  complainant  and  said 
tandard  Oil  Company  of  Kentucky,  uniform 
ly  made  and  given  undue  and  unreasonable 
preferences  and  advantages  to  said  Standard 
Oil  Company,  and  subjected  complainant  tc 
undue  and  unreasonable  prejudice  and  disad* 
vantage. 
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The  answer  meets  the  charges  with  a  full 
.and  specific  denial 

The  petidoQ  against  the  Cincinnati^  New 

Orleans  &  Texas  Pacific  Railway  Company, 

Joined   with  the   Alabama   Great  Southern 

Railroad  Company,  charges  a  violation  of  the 

said  Act  to  Regulate  Commerce: 

I.  By  making  charges  for  services  to  be  ren- 
dered in  the  transportaUon  of  petroleum  oil  in 
themselves  unjust  and  unreasonably  high, 

U.  By  having  in  the  rates  charged  for  serv- 
ices rendered  and  to  be  rendered  In  the  trans- 
portation of  petroleum  oil  for  complainant  and 
the  Standard  Oil  Company  of  Kentucky,  re- 
spectively, uniformly  made  and  given  undue 
and  unreasonable  preference  and  Advantage  to 
said  Standard  Oil  Company  and  subjected 
-complainant  to  undue  and  unreasonable  prej- 
udice and  disadvantage. 

IIL  By  having  charged  for  the  transporta- 
tion of  petroleum  oil  from  Cincinnati  to  points 
reached  bv  defendants'  roads  a  greater  com- 
pensation in  the  aggregate  for  a  shorter  than 
tor  a  longer  distance  over  the  same  line  in  the 
same  dirSstion,  the  shorter  being  included  in 
the  lonser  distance,  and  the  transportation  be- 
ing under  substantially  Uie  same  circum- 
stances and  conditions. 

Defendants  meet  the  first  and  second  charges 
by  denial,  and  they  also  deny  that  since  the 
expiration  of  the  order  of  relief  made  on  their 
behalf  on  the  19th  of  April,  1887,  they  have 
made  the  greater  charge  for  the  shorter  haul 
of  the  same  property  in  the  same  direction, 
the  shorter  being  included  in  the  greater  dis- 
tance. 

The  petition  sgainst  the  Mississippi  Sb  Tenn- 
essee Railroad  Cx>mpany  charges  violation  of 
the  Act  to  Regulate  Commerce  by  making 
charges  for  the  transportation  of  petroleum 
oils  from  Memphis,  Tennessee,  to  Grenada, 
Mississippi,  which  are  in  themselves  unreason- 
ably high. 

The  answer  justifies  the  charges. 

The  petition  against  the  Newport  News  & 
Mississippi  Valley  Company  and  the  Louis- 
ville, New  Orleans  &  Texas  Railway  Compa- 
ny charges  violation  of  the  Act  to  Regulate 
•Ciommerce: 

L  In  making  charges  for  services  rendered 
and  to  be  rendered  by  defendants  in  the  trans- 
portation of  petroleum  oils  from  Louisville 
Kentucky,  toVicksburff.  New  Orleans,  and 
other  points  which  in  Aemselves  are  unjust 
and  unreasonably  high. 

U.  By  having  uniformly,  since  April  5, 1887, 
made  and  ffiven  undue  and  unreasonable  pref- 
erence and  advantage  to  the  Standard  Oil 
Company  of  Kentucky,  and  subjected  com- 
plainant to  undue  and  unreasonable  preference 
and  disadvantage. 

The  defendants  answer  separately  with  spe- 
cific denial. 

The  petition  against  the  Newport  News& 
Mississippi  YaDey  Company  ana  the  Illinois 
Oentral  Railroad  Company  diarges  a  violation 
of  the  Act  to  Regulate  Commerce: 

I.  By  making  charges  for  services  rendered 
and  to  be  rendered  by  defendants  in  the  trans- 

Sirtation  of  petroleum  oil  from  Louisville, 
entucky,  and  points  on  their  lines  in  other 
Btates,  which  were  in  themselves  unjust  and 
unreasonably  high. 
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n.  By  having  in  the 
them  for  services  rendered 
for  complainant  and  for  the  J 
pany  of  Kentucky  uniform] 
undue  and  unreasonable  pi 
vantage  to  said  Standard  i 
subjected  the  complainant  i 
reasonable  prejudice  and  dia 

The  charges  are  fully  met 
answers. 

The  petition'  against  the 
Railroaa  Company  charges  i 
Act  to  Regulate  Commerce: 

I.  By  making  charges  for  \ 
dered  in  the  transportation  \ 
from  Cairo,  in  the  State  of  1 
on  its  line  of  railroad  in  oth 
were  in  themselves  unjust  i 
high.  ] 

H.  By  having,  since  July 
and  received  for  the  transpoi^ 
um  oils  from  Cairo,  Illinois,  \ 
by  defendant's  line  of  railroaif 
a  greater  compensation  in  th^ 
shorter  than  for  a  longer  distal 
line  in  the  same  direction,  th^ 
eluded  in  the  longer  distance, 
portation  being  under  substal 
circumstances  and  conditions. 

The  answer  denies  the  first 
nies  that  the  greater  charges  c 
than  for  longer  hauls  over  the 
same  direction  are  made  und 
similar  circumstances  and  con 

Such  were  the  issues  mad< 
cases. 

The  testimony  upon  which 
been  submitted  was  taken  in  1 
examination  of  witnesses  at  thi 
of  the  Commission,  and  the  f  ul 
was  given  for  bringing  out  all 
officers  of  the  defendant  comp 
with  the  freight  departments 
respectively,  were  examined,  a 
of  the  roads,  so  far  as  concern) 
article  of  traffic,  were  fully  goi 
purpose  on  the  part  of  the  Co 
certain,  if  possible,  not  only  ^ 
the  defendants  had  been  gull 
discrimination  against  the  con 
particulars  char|»d,  but  also  v 
eral  course  of  Uie  defendants 
the  transportation  of  oil  was 
and  just  as  between  different 
also  as  between  the  defendant 
ralpublic. 

The  case  of  two  of  the  d 
however,  so  different  as  to  m 
altogether  apart  from  the  mail 
was  made  by  the  others  and  to 
dence  was  directed.  It  will, 
most  convenient  to  say,  in  rest 
this  place  all  that  we  think  the 
say  at  this  time,  and  af  terwart 
the  others  together. 

In  the  case  of  the  Mobile  & 
Company  counsel  for  the  ret 
have  signed  and  filed  the  folio 

"It  is  hereby  understood  an< 
between  George  Rice,  compli 
Mobile  A  Ohio  Railroad  Comp 
in  the  above  entitled  cause,  th: 
ant  maJLCs  no  objection  to  the 

00 


784 


Intbbstatb  Cohmbbgs  Rbpobts— Thb  Oommibsion^. 


1888. 


fendant  for  transporting  coal  oil  orer  its  line 
of  railroad  as  specified  and  shown  in  the  third 
paragraph  of  the  answer  of  the  defendant  to 
the  petition  of  the  complainant,  except  that 
said  specification  of  rates  shows  that  the  de- 
fendant charges  less  for  the  transportation  of 
oil  from  Cairo,  Illinois,  to  Mobile,  Alabama, 
than  it  does  to  points  between  Mobile,  Ala- 
bama, and  Cairo,  Illinois. 

"It  is  further  understood  and  agreed  that  the 
defendant  admits  that  its  rates  for  the  transpor- 
tation of  oil  over  its  lines  from  Cairo,  Illinois, 
to  Mobile,  Alabama,  are  less  than  the  rate  for 
like  transportation  of  oil  from  Cairo,  Illinois, 
to  points  between  Cairo,  Illinois,  and  Mobile, 
Alabama. 

"It  is  further  understood  and  agreed  that 
the  defendant  claims  that  the  rate  for  the  trans- 
portation of  coal  oil  to  Mobile,  Alabama,  is 
fixed  by  water  competition  in  connection  with 
the  short  rail  haul  from  New  Orleans,  Louis 
iana. 

"It  is  further  understood  and  agreed  that 
the  defendant  claims  that  it  is  authorized  to 
make  the  less  charge  for  transporting  oil  in 
cases  like  Mobile.  Alabama,  by  the  terms  of 
the  provisions  of  the  fourth  section  in  the  In- 
terstate Commerce  Act." 

The  question  which  this  paper  undertakes 
to  submit  to  our  decision  concerns  other  car- 
riers and  their  customers,  quite  as  much  as  it 
does  these  parties;  and  a  decision  upon  it 
would  be  far  reaching  in  its  consequences. 
This  fact  of  itself  would  be  ample  reason  why 
we  should  proceed  cautiously  in  any  consider- 
ation we  should  give  it,  and  why  we  should 
require  from  a  party  raising  it  a  very  full  pres- 
entation of  such  facts  as  would  have  legiti- 
mate bearing  upon  it. 

A  full  presentation  was  not  made  on  the 
hearing;  the  matter  received  very  little  atten- 
tion and  the  facts  were  Yery  imperfectly 
brought  out.  We  could  not  intelligently  dis- 
pose of  the  question  on  the  facts  now  in  proof, 
and  it  would  be  unjust  to  parties  not  now  be- 
fore us  to  make  any  attempt  to  do  so.  Under 
the  circumstances,  therefore,  we  shall  make 
no  order  in  this  case,  leaving  the  parties  to 
bring  the  subject  to  our  attention  hereafter  as 
they  may  think  they  have  occasion.  This  dis- 
position of  the  case  for  the  time  being  decides 
nothing  and  concludes  no  one. 

Wbat  is  said  on  this  subject  is  equally  ap- 
plicable to  each  of  the  other  causes  in  which 
a  violation  of  the  long  and  short  haul  rule  of 
the  fourth  section  of  the  Act  was  charged.  In 
none  of  the  cases  was  special  attention  clven 
to  this  feature  of  the  controversy  on  the  near- 
ing,  or  any  such  examination  of  the  facts  gone 
into  as  would  assist  the  Commission  to  safe 
judgments.  Other  charges  were  contested 
sharply  and  persistentlv,  but  this  particular 
charge  was  scarcely  noticed.  Under  such  cir- 
cumstances, if  we  were  to  pass  judgment  upon 
it.  it  would  be  necessary  to  institute  further 
inquiries  and  make  investigations  on  our  own 
behalf;  and  this  we  think  uncalled  for  in  this 
controversy  at  this  time.  If  a  decision  upon 
it  is  deemed  important  it  may  be  assumed  the 
parties,  when  it  suits  their  convenience,  will 
renew  the  subject,  and  present  the  considera- 
tions which  bear  upon  it  more  fully. 

The  other  of  the  two  cases  mentioned  is  that 


of  the  Mississippi  &  Tennessee  Railroad  Com- 
pany, in  which  the  only  matter  put  in  issue 
was  whether  the  rates  charged  upon  barrel  oil 
from  Memphis,  Tennessee,  to  Grenada,  Missis- 
sippi, are  reasonable.    The  shipments  made- 
over  defendant's  road  are  very  few,  and  have- 
been  mostly  made  by  others  than  complainant 
It  does  not  appear  that  others  are  complaining. 
Upon  the  question  of  reasonableness  the  case 
is  almost  entirely  without  proof.    Complain- 
ant relies  upon  the  thre^  facts  that  the  rates- 
are  higher  than  generally  prevail  elsewhere, 
that  they  were  formerly  lower  on  this  road, 
and  that  the  defendant  now  carries  the  same 
commodity  to  points  beyond  Grenada  at  lower 
rates.    The  first  two  grounds  of  objection  are 
not  very  conclusive.    It  is  probable  that  de- 
fendant could  not  support  a  useful  existence 
if  it  were  compelled  to  measure  its  charges  by 
those  made  by  carriers  whose  lines  command  a 
heavier  and  more  steady  business.  It  is  also  not 
unlikely  that  this  defendant  at  times  has  made 
rates  it  could  not  abide  bv  permanently  without 
bankruptcy.    Most  of  the  railroad  companiea 
of  the  country  at>  some  time  or  otherhave  done 
so. 

The  third  ground  presents  the  same  question 
which,  in  the  Que  ofVts  MobUs  d  Ohio  Rati- 
road  Company,  we  declined  to  decide  without 
some  showing  to  enable  us  to  see  how  the  de- 
cision would  afifect  the  railroad  business  of  the 
section.  We  are  absolutely  without  any  such 
showine  in  this  case;  and  we  think  it  entirely 
reasonaole  and  proper,  therefore,  to  decline  to 
make  any  order. 

We  now  proceed  to  dispose  of  the  cases  of 
the  other  defendants,  and  in  doing  so  it  is  to 
be  understood  that  when  the  term  defendants 
is  made  use  of  it  applies  to  those  only  whose 
cases  are  under  consideration,  and  does  not  in- 
clude the  Mobile  &  Ohio  and  the  Mississippi 
&  Tennessee  Railroad  Companies  or  either  of 
them. 

From  the  evidence  it  appears — ^and  we  find 
the  fact  to  be— that  there  are  two  general 
methods  for  the  transportation  of  petroleum  oU 
and  its  products  by  rail,  the  one  being  in  barrels 
holding  an  average  of  fifty  gallons,  and  the  other 
being  in  large  iron  tanks  which  are  permanently 
fixed  upon  flat  cars  so  as  to  constitute  ft  part  of 
the  cars  themselves.    Some  oil  is  carried  in 
cans  also,  but  that  method  does  not  come  in 
question  in    these  cases.     The   tanks    vary 
greatly  in  size,  some  holding  not  more  than 
three' thousand  gallons,  or  sixty  barrels,  while 
others  hold  twice  that  quantity.    The  refined 
oil,  which  is  the  kind  that  constitutes  the  sub- 
ject of  controversy  in  these  cases,  weighs  six 
and  a  half  pounds  to  the  gallon;  the  barrels  in 
which  the  oil  is  shipped  weigh  about  serenty- 
five  pounds  each,  and  a  barrel  with  its  con- 
tents   about   400   pounds.    The    tank    cars 
which  are  sent  into  the  territory  in   which 
the  defendants  operate  are  all  either  owned  by 
the  shippers  themselves  or  are  procured  by 
them  from  some  other  source  than  the  railroad 
companies,  the  latter  never  having  supplied 
themselves  with  rolling  stock  for  the  purposes 
of  this  traffic.    The  Louisville  &  Naabville 
Railroad  Company  and  the  Cincinnati,  Kew 
Orleans  &  Texas  Pacific  Railway  Company 
are  severally  owners  of  the  trucks  and  bodies 
of  a  few  tank  cars,  but  even  of  these  the  tanks 
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80  arranged  and  controlled  as  to  prevent  many 
of  the  inequalities  that  are  now  liable  to  operate 
oppressively  to  particular  localities.  When 
intersecting  roads  are  separately  controlled 
and  owned  it  may  well  happen  that  one  which 
is  of  the  very  highest  importance  to  the  com- 
munity it  serves  and  which  deals  with  them 
fairly,  shall  nevertheless  be  powerless  to  pre- 
vent the  rates  of  other  roads  giving  to  some  of 
its  towns  great  advantages  over  others,  unless 
it  consents  to  sacrifice  its  own  revenues  in  so 
doing.    Possibly  such  may  be  the  case  here. 

The  defendant  insists  and  produces  evidence 
to  show  that  it  has  no  voice  in  making  rates 
except  on  its  own  roads;  that  it  is  enabled  to 
name  through  rates  onlv,  first  ascertaining 
what  the  rates  charged  by  connecting  roads 
are,  and  then  adding  to  them  its  own  rates; 
that  it  issues  through  bills  over  other  roads 
and  honors  the  through  bills  issued  by  other 
carriers  under  mutual  arrangements  made  to 
facilitate  business  and  accommodate  the  public, 
and  that  when  it  receives  freight  monevs  for  a 
transportation  of  property  over  the  fines  of 
other  carriers  it  does  so  as  the  agent  merely  of 
such  other  carriers,  and  because  doing  so  isa  gen- 
eral convenience  to  the  patrons  of  the  road  and 
not  because  it  is  in  any  way  responsible  for 
the  making  of  the  rates  upon  which  the 
moneys  are  paid.  This  testimony  stands  un- 
contradicted in  the  case,  and  if  we  accept  it 
as  presenting  the  actual  facts,  as  under  circum- 
stances we  must,  it  relieves  the  defendant  from 
all  responsibility  for  injurious  resjults  to  the 
business  of  Danville,  consequent  upon  unfair 
or  unequal  through  rates,  and  leaves  it  to  de- 
fend only  the  rates  which  are  made  for  trans 
portation  on  its  own  lines. 

The  difference  between  the  local  and  the 
through  rates  is  certainly  veir  marked  and  strik- 
ing, and  it  results  unfavorably  to  Danville  be- 
cause Richmond  and  Lynchburg,  which  are 
competing  towns  for  the  trade  along  the  line  of 
defendant's  road,  are  directly  upon  the  long 
through  lines,  while  Danville  is  not.  The 
latter  must  therefore  pay  local  rates  from  or  to 
the  points  of  junction  of  defendant's  road  with 
the  through  lines  upon  all  the  freights  sent  or 
received  over  such  lines;  but  this  U  an  advan- 
tage which  the  towns  first  named  have  in  their 
situation;  they  are  special! v fortunate  because 
the  lonff  through  lines  reach  them  and  do  not 
reach  Danville.  For  this  good  fortune  the 
defendant  is  not  to  be  thanked  by  the  favored 
towns  or  blamed  by  the  other,  for  the  through 
lines  have  become  established  where  they  are 
without  its  aid  or  intervention.  The  obliga 
tion  of  defendant  is  to  make  rates  on  its  own  line 
which  are  fair,  reasonable  and  uudiscriminat- 
ing;  and  if  it  does  this  the  responsibility,  if 
there  is  any,  for  inequalities  as  between  towns 
on  its  line  which  result  from  the  rates  made 
by  other  carriers  must  rest  upon  those  who 
make  them. 

The  assumption  that  defendant  is  in  some 
way  responsible  for  rates  made  over  other  roads 
Is  very  prominent  in  the  complaints  made  in 
the  testimony  of  the  witnesses  Wimbish  and 
Yarbrough.  Mr.  R.  Louis  Dibrell,  also,  after 
testifying  what  were  the  rates  of  the  defend- 
ant to  Toronto,  St.  Louis,  Mo.,  and  Quincy, 
m.,  on  tobacco,  complained  of  them  as  ex- 
cessive and  also  as  being  unstable  and  fre- 
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quently  changed.  The  instability  may  or  may" 
ilot  be  chargeable  to  defendant;  the  wituesa- 
does  not  state  the  facts  sufilciently  to  enable  ua^ 
to  judge,  and  it  is  possible  that  defendant'^ 
rates  may  have  remained  unchanged  while 
those  of  some  other  carrier  in  the  line  were' 
unstable.    In  respect  to  the  aggregate  of  the 
rates,  however,  the  witness  presents  the  facts- 
sufficiently  so  that,  if  he  labors  under  no  mis- 
take, the  responsibility  for  any  wrong  that  was 
committed  can  be  dennitely  fixed.    He  desired* 
to  make  a  consignment  of  tobacco  from  Dan- 
ville to  St.  Louis,  and  on  applying  to  the  agent 
of  defendant's  road  at  Danville  he  was  told 
the  charge  would  be  sixty-five  cents  per  cwt. 
This  he  thought  excessive,  and  he  says:  **  By 
paying  a  forwarding  agent  in  Lynchburg  and 
other   points  we   can   and  did  obtain  rates - 
through  him  much  lower  than  those  quoted 
and  cnarged  to  me  by  the  Richmond  &  Dan- 
ville road."    And  he  goes  into  explanations' 
which  show  that  the  lower  rates  he  obtained 
were  in  reduction  of  the  rates  from  Lynchburg 
to  St.   Louis,  no  part  of   them  being  rates' 
made  by  the  defendant. 

The  most  obvious  comment  upon  this  evi- 
dence is  that  while  it  fixes  no  responsibility 
upon  the  defendant  it  tends  to  prove  a  viola- 
tion of  law  on  the  part  of  the  carrier  connect- 
ing with  defendant  at  Lynchburg.    It  need^ 
hardly  be  remarked  that  if  the  law  is  obeyed 
by  carriers  the  intervention  of  a  broker  cair 
be  of  no  service  in  obtaining  better  rates  because 
they  cannot  be  given  rates  which  are  lower^ 
than  those  open  to  the  public  in  general.    If 
the  law  is  complied  with,  all  rates  will  be  open 
and  public,  and  no  carrier  will  be  at  liberty  to 
depart  from  them  at  the  solicitation  of  a  broker 
or  of  any  other  person.  If  .as  this  evidence  tends 
to  show,  a  special  rate  was  obtained  in  thia 
case  through  the  influence  or  persuasions  of  a 
broker,  a  penal  offense  was  committed,  and  the' 
transaction  was  one  of  a  kind  that  the  Act  to 
Regulate  Commerce  was  specially  designed  to' 
put  an  end  to.   The  Commission  has,  therefore,, 
felt  impelled  to  institute  an  inquiry  on  its  own 
behalf  in  order  to  ascertain  whether  either  of 
the  roads  connecting  with  defendant  at  Lynch- 
burg was  guilty  of  a  violation  of  law,  as  the' 
proofs  tend  to  show.  This  investigation  haa 
been  pursued  so  far  as  to  show  that,  althouglr 
the  transaction  testified  to  by  the  witness  took 
place  as  stated,  there  is  reason  to  believe  that 
the  intervention  of  the  broker  had  nothing  to' 
do  with  the  obtaining  of  low  rates.    It  la- 
claimed  by  the  road  over  which  the  shipment 
westward  from  Lynchburg  took  place  that  the 
low  rate  was  given  by  its  agent  inadvertently, 
through  the  use  of  an  old  special  tariff  which 
had  escaped  the  attention  of  the  general  freight 
agent.     Whether  the  giving  of  the  rate  to  the 
broker  in  this  case  was  an  excusable  error  or 
an  intentional  violation  of  law  it  is  plain  that 
no  wrong  in  respect  to  it  is  brought  home  to' 
the  defendant    It,  however,  appears  that  the 
sixty-five  cent  rate  named  to  the  witness  as  the 
charge  from  Danville  to  St.  Louis  was  higher 
than  it  should  have  been.    Errors  of  such  a 
kind  will  sometimes  occur  when  the  rate  la- 
made  up  by  adding  together  those  made  by 
several    carriers,  especially  when  the  point 
of  destination  is  one  to  which  a  shipment  fromp 
the  initial  point  is  seldom  made.     Whethef 
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charged,  the  Commission  may,  under  the  third 
section,  determine  whether  such  difference  in 
rates  'makes  or  gived  any  undue  or  unreason- 
able preference  or  advantage  to  any  partic- 
ular person,  company,  firm,  corporation  or 
locality,  or  any  particular  description  of  traflSc,' 
but  I  deny  that  the  Ck>mmis8ion  has  any  power, 
under  the  first  section,  to  declare  that  a  rate 
open  to  all  persons  is  not  reportable  merely  be- 
cause it  gives  an  advantage  to  the  person  who 
accepts  it  over  another  person  who  voluntarDy 
selects  a  difFerent  mode  of  transportation  for 
which  a  higher  rate  is  charged. 

*'A  mere  difference  of  rates  may  in  many 
cases  constitute  a  violation  of  sections  2  and  8, 
but  it  can  never  constitute  a  violation  of  sec- 
tion 1  of  the  Act. 

"It  matters  not  how  great  the  difference  be- 
tween two  rates  may  be,  it  can  never  amount 
to  a  violation  of  section  1  if  the  higher  rate  is 
*in  and  of  itself,  reasonable  andjuef — ».  e.,  only 
a  fair  compensation  for  the  service  for  which 
that  particular  rate  is  charged. 

'*The  fact  that  sections  2  and  8  of  the  Act 
give  to  the  Commission  ample  powers  in  re- 
gard to  differences  in  rates  is  stronely  persua- 
sive that  section  1  was  intended  to  oe  confined 
to  the  reasonableness  of  rates." 

In  support  of  these  views  cases  are  cited, 
and  particularly  Nicholson  v.  Oreat  Western  B. 
Co.  5  C.  B.  N.  8.  866,  and  Great  Western  B. 
Co.  v.  McCarthy,  29  Am.  &Ene.  R.  R.  Cas.  87. 

The  question  thus  presented  is  one  of  con- 
siderable importance,  and  it  is  forcibly  and  in- 
geniously argued  in  an  elaborate  brief.  It  is 
seen  that  it  assumes  at  the  outset  "That  the 
different  modes  of  transportation  with  the  cor- 
responding rates  are  offered  equally  and  im- 
Eartially  to  all  shippers  alike;  that  it  is  possi- 
le  for  the  class  of  persons  usually  engaged  in 
that  particular  traffic  to  conform  to  either  of 
the  modes  of  transportation,  and  that  the  high- 
est rate  charged  for  either  mode  of  transporta- 
tion is  reasonable  in  and  of  itself." 

This  assumption  makes  the  resort  to  the  one 
method  of  transportation  rather  than  the  other 
a  matter  purely  of  voluntary  choice  on  the 
part  of  the  shipper,  and  if  the  argument  is 
correct  in  further  assumioff  that  the  two  meth- 
ods are  equally  open  to  all  who  usually  en- 
gage in  the  business,  it  may  justly  be  ur^ed 
with  very  great  force  that  the  partr  resortmg 
to  the  one  is  by  the  choice  itself  precluded  from 
raising  any  question  of  relative  reasonableness 
by  comparing  the  rates  he  chose  with  the  lesser 
rates  he  might  have  chosen,  but  did  not.  It 
is  conceded  in  the  statement  of  the  question 
that  no  two  kinds  of  traffic  are  in  question,  but 
only  one  kind  of  traffic  conducted  in  different 
ways.  The  merchaDdise  in  question  is  a  sin- 
gle or  identical  article,  and  the  purpose  of  the 
transportation  is  to  deliver  the  commodity  to 
consignees  whose  competition  in  the  sale  of  it 
will  be  wholly  unaffected  by  the  method  in 
which  it  has  been  brought  to  them.  Whether 
it  has  come  in  barrels  or  in  tanks  is  immaterial 
when  the  owner  offers  it  in  market;  he  can 
place  no  higher  price  upon  it  in  the  one  case 
than  the  other.  It  is  therefore  obvious  that  if 
a  heavier  burden  is  laid  upon  one  method  of 
transportation  than  is  imposed  upon  the  other, 
it  must  ,under  ordinary  circumstances,  be  im- 
possible for  those  who  adopt  the  first  method 


to  succeed  in  the  competition  when  they  meet 
the  others  in  the'  same  markets.  Their  inter- 
est, therefore,  in  the  charges  which  are  made 
to  their  competitors  is  obvious.  Unreasonably 
low  charges  to  their  competitors  would  be  as 
fatal  to  their  success  as  unreasonably  high 
charges  to  themselves. 

The  most  important  question  that  arises  upon 
the  assumptions  made  as  the  basis  for  this  ar- 
gument is  whether  there  are  in  fact  two  differ- 
ent modes  of  transportation  which  are  offered, 
with  their  corresponding  rates,  equallv  and 
impartiidly  to  all  shippers  alike,  and  which  it 
is  possible  for  the  class  of  persons  usually  en- 

faged  in  the  traffic  freely  to  choose  between, 
f  no  such  offer  is  In  fact  made  we  have  no 
occasion  to  follow  the  reasoning  of  the  argu- 
ment. 

Unless  we  wholly  misapprehend  the  real  sit- 
uation, when  the  rate  sheets  of  these  defend- 
ants are  presented  to  the  class  of  persons  usually 
eujgaged  in  the  traffic,  the  assumption  that  two 
dinerent  modes  of  transportation  are  offered  to 
them  equally  and  impartially  is  baseless.    Ko 
one  of  these  defendants  offer  two  modes  of 
transportation  in  the  same  sense  in  which  it 
offers  its  facilities  for  transportation  to  ship- 
pers of  other  commodities.  Each  of  them  sup- 
plies rolling  stock  for  one  method  only,  and 
that  one  is  shown  to  be  the  method  on  which, 
by  their  rate  sheets,  the  heaviest  burdens  are 
imposed.    No  such  choice  is  given  to  adopt 
the  other  mode  as  would  be  implied  from  the 
language  used  in  stating  the  question;  on  the 
contrary,  an  applicant  for  that   method  of 
transportation  would  be  told  he  must  furnish 
his  own  rolling  stock  r  and  this  means  very 
much  more  than  might  t«eem  to  be  indicated  by 
this  statement:  it  means,  if  he  would  make  bis 
business  a  success,  that  he  shall  supply  himself 
with  a  very  considerable  number  of  cars,  cost- 
ing perhaps  $700  each,  and  that  he  shall  also 
have  stationary  tanks  at  the  points  to  which 
his  shipments  are  to  be  made.    The  cost  of  the 
necessary  terminal  facilities  which  he  must 
supply  for  himself  we  have  no  means  from  the 
evidence  in  these  cases  of  comparing  with  the 
cost  of  making  provision  for  the  storage  of 
barrels  by  one  who  adopts  that  method.    It 
was  testified  that  the  terminal  facilities  of  the 
Standard  Oil  Company  of  Kentucky  at  Selma, 
Alabama,  cost  about  $2,000,  and  at  New  Or 
leans  about  $20,000.    The  vice  president  of  the 
Waters-Pierce  OU  Company  estimates  the  ave^ 
age  cost  of  putting  up  stationary  tanks  to  ac- 
commodate tank   shipments,  including   side 
tracks,  etc.,  to  be  from  $1,000  to  $50,000.  ac- 
cording to  the  requirements  of  the  station,  ex- 
cept at  St  Louis,  where  he  estimates  it  at 
$250,000.    It  is  obvious,  we  think,  from  the 
facts  stated,  that  instead  of  the  defendants 
offering  two  methods  of  transportation  which 
are  open  to  the  acceptance  of  all,  they  offer 
only  one  which  is  so  open.   The  other  is  offered 
on  such  terms  that  it  can  by  possibility  be  ac- 
cepted only  h^  parties  who  can  control  a  con- 
siderable capital,  and  who  will  supply  for 
themselves  an  important  part  of  the  means  of 
transportation,  and  also  supply  terminal  facil- 
ities.   The  man  of  small  means  who  adopts 
the  method  of  transportation  in  barrels  cannot 
be  said  to  do  so  of  choice  when  the  failure  of 
the  carrier  to  supply  for  the  other  the  cos- 
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Tille  consisted,  went  on  to  say:  "It  consists 
in  according  to  other  points,  notably  Rich- 
mond and  Lynchburg,  in  the  rehanaling  of 
provisions  spoken  of,  a  better  rate  and  facili- 
ties than  it  accords  to  Danville  for  the  same 
services."  And  he  proceeds  with  specification 
^LS  follows:  '*Provkions  shipped  irom  points 
north  of  the  Ohio  River  and  reshipped  at 
Lynchburg  and  Richmond  are  carried  through 
to  points  in  North  and  South  Carolina  at  rates 
<:onsiderably  lower  than  if  the  same  goods 
were  shipped  to  Danville  and  reshipped  from 
Danville  to  the  same  points  South." 

The  witness,  Samuel  P.  Wimbish,  in  answer 
to  the  question  whether  defendant,  since  the 
fifth  of  April  last,  had  discriminated  In  mat- 
ter of  freight  rates  to  Danville  and  other  points 
«nd  against  Danville  and  its  people,  said:  "To 
the  best  of  my  knowledge  and  belief  it  has. 
For  example,  defendant,  before  the  fifth  of 
April  and  since,  had  its  freight  charges  so  ar- 
ranged as  that  said  chuges  from  Richmond 
:and  Lynchburg  to  Greensboro^'  Charlotte,  and 
other  points  were  and  are  now  far  lower,  rel- 
atively speaking,  than  between  any  of  said 
towns  and  Danville." 

Witnesses  John  W.  Caton  and  B.  S.  Crews 
give  similar  evidence,  and  it  seems  to  stand  in 
contradistinction  to  that  of  the  oflicers  of  the 
road,  who  testify  positively  Uiat  no  advantage  in 
rates  is  accorded  to  either  Richmond  or  Lynch- 
burg, and  that  the  same  charges  In  proportion 
to  distance  are  made  from  them  as  from  Dan- 
ville to  other  towns  on  defendant's  line.  The 
supposed  discrimination  is,  however,  explained 
by  tabulated  statements  which  the  witness,  in 
support  of  the  petition,  files  and  from  which 
we  may  see  exactly  what  the  aiscrimination 
•consists  in. 

These  tabulated  statements  show  what  the 
charges  are  which  are  made  by  defendant  up- 
on consignments  of  grain  and  of  meats  from 
Richmond  and  Danville,  respectivelv,  to  other 
towns  on  defendant's  line,  and  also  the  charges 
made  from  Richmond  to  Danville,  the  pur- 
pose being  to  show  that,  in  competing  for  the 
trade  of  local  points  on  defendant's  road,  Dan- 
ville is  placed  at  a  disadvantage.  The  state- 
ment, so  far  as  it  relates  to  charges  for  the 
transportation  of  grain  is  here  given. 

From  Richmond  to  Reidsville,  N.  C.  164 
miles,  charge  eighteen  cents  per  cwt.;  from 
Richmond  to  Danville,  140  miles,  fifteen  cents; 
thence  to  ReidsviUe,  twenty-four  miles,  eight 
•cents;  total,  twentv-three  cents. 

From  Richmond  to  Greensboro,'  318  miles, 
twenty  cents;  from  Danville  to  Greensboro,' 
forty-nine  miles,  ten  cents;  added  to  rate  to 
Danville,  twenty-five  cents. 

From  Richmond  to  Durham,  280'  miles, 
twenty-one  cents;  from  Danville  to  Durham, 
eighty  miles,  fifteen  cents;  added  to  rate  to 
Danville,  thirty  cents. 

From  Richmond  to  Charlotte,  281  miles, 
twenty-one  cents;  from  Danville  to  Charlotte, 
141  miles,  fifteen  cents;  added  to  rate  to  Dan- 
ville, thir^  cents. 

From  Richmond  to  Asheville,  860  miles, 
twenty^ight  cents;  from  Danville  to  Ashe- 
ville, 220  miles,  twenty-seven  cents;  added  to 
rate  to  Danville,  forty-two  cents. 

From  Richmond  to  Salisbury.  280  miles, 
twenty  one  cents;  from  Danville  to  Salisbury, 
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ninety  miles,  fifteen  cents;  added  to  rate  to 
Danville,  thirty  cents. 

From  Richmond  to  High  Point,  218  miles, 
twenty-one  cents;  from  Danville  to  High 
Point,  seventy-eight  miles,  nineteen  cents; 
added  to  rate  to  Danville,  thirty -six  cents. 

The  showing  in  respect  to  meats  is  similar  to 
this,  and  another  statement  of  shipments  from 
Chicago  or  other  western  point  to  Richmond 
and  to  Danville,  respectively,  would,  when 
reshipments  were  made  to  the  other  points 
named,  result  in  like  discrepancies.  The  dis- 
crimination the  petitioners  complain  of  is  that 
defendant's  rates  are  so  made  that  the  Dan- 
ville merchant  cannot  deliver  his  goods  at 
ReidsviUe,  Greensboro,'  and  other  towns 
named  at  which  he  may  sell  them  at  rates  for 
transportation  as  low  as  are  accorded  to  Rich- 
mond. 

The  most  casual  inspection  of  this  state- 
ment, however,  will  make  plain  to  the  mind 
that  the  difference  in  rates  which  it  shows  in 
favor  of  Richmond  results  from  the  fact  that 
from  Richmond  the  propertv  is  supposed 
be  taken  directly  to  the  several  points  named, 
while  the  Danville  shipments  are  first  made 
from  Richmond  to  Danville  and  then  from 
Danville  to  the  ultimate  destination.  The  dif- 
ference is,  therefore,  a  difference  between  the 
charge  for  one  transportation  covering  a  defi- 
nite distance  and  that  for  two  transportations 
which  aggregate  the  same  distance.  The  pe- 
titioners thinK  that  upon  such  goods  bought  in 
Richmond,  as  they  sell  at  ReidsviUe  or  other 
points  named,  they  should  be  charged  in  the 
aggregate  only  the  rates  which  are  charged 
when  the  consignment  is  tdirectly  from  Rich- 
mond throueh  to  the  same  point.  Defendant 
assents  to  tnis  when  the  Danville  merchant 
ships  directly  from  Richmond  to  the  place  of 
sale,  but  declines  to  allow  it  when  the  ship- 
ment is  first  to  Danville  and  then  to  the  ulti- 
mate destination.  It  is  the  denial  of  this  priv- 
ilege of  having  the  two  shipments  count  as  one 
which  constitutes  the  discrimination  com- 
plained of. 

The  concession  here  claimed  bears  resem- 
blance to  an  attempt  to  compel  the  railroad 
company  to  establish  the  system  which  in 
some  parts  of  the  country  is  known  as  "mill- 
ing in  transit" — a  favor  in  transportation 
most  often,  perhaps,  allowed  to  manufactur- 
ers of  flour,  but  which  is  known  in  other  in- 
dustries also.  In  proceedings  before  the  Com- 
mission where  this  svstem  has  incidentally 
been  spoken  of  it  has  been  said  to  have  had 
its  oriein  in  the  desire  of  carriers  which  re- 
ceived wheat  for  delivery  to  millers  on  their 
line  to  control  the  transportation  of  the  manu- 
factured article  and  keep  it  from  passing  to 
the  hands  of  competitors.  It  is  not  likely  that 
this  is  the  sole  reason  for  the  practice,  and  we 
mention  it  onlv  as  one  that  has  been  named. 
The  control  of  the  carriage  would  be  assured 
by  giving  to  the  consignor  of  wheat  a  through 
rate  from  the  point  of  reception  to  the  point 
at  which  he  expected  to  market  his  flour,  but 
with  the  privilege  of  converting  the  wheat  in- 
to flour  at  an  intermediate  point.  The  advan- 
tage of  such  a  privilege  to  the  consignor  may 
be  shown  by  a  supposed  case.  Let  it  be  as- 
sumed that  the  rate  on  wheat  from  Chicago  to 
New  York  is  twenty-five  cents  per  hundred 
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ing  its  general  traffic  into  account,  or  without 
Its  being  allowed  to  show  how  excessive  com- 
petition at  one  point  or  In  one  traffic  has 
forced  higher  rates  elsewhere  than  might  oth- 
erwise l^  reasonable,  or  how,  on  the  other 
hand,  good  returns  from  one  traffic  which  the 
traffic  can  bear  without  being  oppressed,  per- 
mit of  very  low  rates  to  some  other  traffic 
which  otherwise  might  be  unprofitable.  Thus 
the  railroad  practice  appears  to  be  to  treat 
those  rates  as  reasonable  in  and  of  themselves 
which,  on  a  consideration  of  the  whole  field 
of  operations,  it  Is  seen  that  the  carrier  can 
afford  to  accept,  and  which  at  the  same  time 
the  owner  of  the  property  can  afford  to  pay, 
because  they  are  not  in  excess  of  what  the  serv- 
ice is  worth  to  him;  but  in  fixing  upon  rates  it  is 
specially  important,  if  not  absolutely  necessary, 
to  have  something  like  uniformly  in  the  rates 
upon  articles  which  are  of  like  kind  and  value 
and  which  supply  the  same  demand  since  oth- 
erwise those  which  are  made  to  bear  the  heav- 
ier rates  would  be  driven  out  of  the  market. 

This  being  the  method  whereby  reasonable 
rates  are  customarily  determined  we  have  no 
occasion  to  discuss  the  soundness  of  the  posi- 
tion taken  by  counsel,  that  if  a  rate  is  reason- 
able in  and  of  itself  the  Commission  cannot  re- 
quire it  to  be  changed.  We  do  not  question 
the  proposition  of  counsel  that  Congress  has 
not  conferred  upon  the  Commission  the  au- 
thority to  force  a  change  of  reasonable  rates. 
By  the  Act  to  Regulate  Commerce  the  Feder- 
al Legislature  intended  to  be  just  to  the  car- 
riers as  well  as  to  do  Justice  to  the  general 
public;  and  we  agree  that  it  has  not  authorized 
their  rates  to  be  changed  against  their  will 
when  in  themselves  the  rates  are  just  and  rea- 
sonable. If,  therefore,  it  shall  be  found  that 
the  charges  made  by  these  defendants  for  the 
transportation  of  oil  in  barrels  are  in  them- 
selves just  and  reasonable,  no  order  will  be 
made  by  this  Commission  for  their  alteration; 
but  in  determining  their  reasonableness  we 
shall  consider  cursives  not  only  at  liberty  but 
absolutely  required  to  keep  in  view  the  dispar- 
ity which  is  shown  to  exist  between  them 
and  ihe  rates  which  the  same  companies 
charge  upon  the  same  article  of  merchandise, 
when  they  receive  and  transport  it  in  the  cars 
furnished  by  shippers  themselves.  That  dis- 
parity has  an  inevitable  and  very  important 
bearing  upon  the  question  of  reasonableness; 
prima  facte  it  is  unjust,  because  it  is  oppress- 
ive, and  the  defendants  are  fairly  called  upon 
to  exhibit  good  reasons  for  it. 

This  view  of  the  case  also  renders  it  unnec- 
essary for  us,  in  considering  the  evidence  ad- 
duced in  support  of  the  complaints,  to  distin- 
guish as  between  that  which  is  offered  to  prove 
excessive  rates  on  barrel  shipments  and  that 
which  is  given  to  show  unjust  discrimination. 

Whatever  evidence  tends  to  show  that  the 
rates  on  barrel  shipments  are  unreasonable  be- 
cause too  greatly  in  excess  of  the  charges 
made  on  tank  shipments  will  also  In  like  de- 

free  tend  to  show  that  in  making  rates  on 
nrrel  and  tank  shipments,  respectively,  the 
defendants  were  guilty  of  unjust  discrimina- 
tion.   This  is  sell  evident. 

On  the  hearing  the  defendants  entered  up- 
on a  justification  of  their  rates,  and  it  was 


planted  by  them  on  several  distinct  grounds. 
These  we  may  summarize  as  follows: 

I.  Those  who  have  their  property  sent  i» 
tanks  furnish  the  rolling  stock  for  the  pur- 
pose, and  save  the  carriers  the  necessity  and 
expense  of  supplying  it. 

II.  This  method  of  transportation  exposes^ 
the  carrier  to  less  risk  of  losses  by  fire  and  of 
damage  to  other  property  transported  by  it. 

III.  It  is  more  profitable  to  the  carrier,  be- 
cause the  probability  of  a  return  l<Mid  is  great- 
er, and  also  because  the  load  of  a  car  may  be 
greater,  and  the  carrier  neither  loads  nor  ua* 
loads  the  property  nor  furnishes  store  room, 
for  it 

Each  of  these  grounds  of  justification  de- 
serves and  must  receive  some  attention  at  our 
hands: 

L  The  fact  that  the  owner  supplies  the  roll- 
ing stock  when  his  oil  is  shipped  in  tanlu,  la 
our  opinion  is  entitled  to  little  weight  when 
rates  are  under  consideration.    It  is  properly 
the  business  of  railroad  companies  to  supply 
to  their  customers  suitable  vehicles  of  trans- 
portation; Ogdensburff  etc.  R,  Oo,  v.  PraU,  ^ 
U.  8.  33  Wall.  138,  188  [33  L.  ed.  837J;  and 
then  to  offer  their  use  to  everybody  impartially. 
If  the  varieties  of  traffic  are  such  and  their  re- 
quirements of  rolling  stock  so  numerous  and 
aiversifled  that  this  becomes  impracticable  or 
burdensome,  so  that  the  aid  of  their  customera 
becomes  essential  or  convenient,  the  supply 
obtained  by  their  assistance  cannot  with  any 
justice  be  utilized  by  the  carrier  in  such  man- 
ner as  to  establish  discriminations  which  would 
otherwise  be  inadmissible.  The  carrier  has  no 
right  to  hire  rolling  stock  and  then  allow  it  to 
be  used  exclusively  bv  one  class  of  persons  on 
such  terms  as  will  drive  out  of  business  tho6» 
who  are  compelled  to  use  its  own  rolling  stock 
in  a  competitive  traffic.    This,  however,  is 
precisely  what  takes  place  in  this  traffic  if  the 
rates  for  the  transportation  in  barrels  are  con- 
siderably in  excess  of  those  which  are  charged 
for  the  transportation  in  tanks.  The  tank  cart> 
which  are  furnished  to  the  carrier  by  shippers, 
whether  the  use  is  paid  for  or  not,  ought  prop- 
erly to  be  held  for  the  use  of  all;  but  if  this  !s 
found  impracticable,  it  is  very  certaia  and  very 
obvious  that  proprietorship  of  the  car  for  the 
use  of  which  the  carrier  pays,  as  it  generally 
does,  can  fairly  entitle  the  owner  to  no  special 
consideration  in  the  making  of  rates.     He  baa 
an  advantage,  arising  from  his  ownership,  in, 
being  able  to  control  the  use;  but  that  circum- 
stance  can  be  no  reason  for  extending  to  hiok 
exceptional  consideration   which   wul  make^ 
the  iMvantage  specially  oppressive  to  competi- 
tore.    It  is,  on  the  other  hand,  a  very  forcible 
reason  why  the  carrier  should  see  to  it  that  its 
patrons  who  are  forced  to  make  use  of  such 
facilities  as  it  provides  for  them  shall  not  find 
its  own  want  of  proper  rolling  stock  made  a^ 
ground  of  discrimination  against  them.    On 
this  point  the  misapprehension  of  the  situntioa 
is  very  apparent  in  some  of  the  arguments 
which  have  been  made  for  the  defense.    The 
complainant,  it  is  said,  asks  the  railroad  com- 
panies to  relieve  him  from  the  oonseauencea^ 
of  his  own  lack  of  capital  to  carry  on  his  busi- 
ness to  the  best  advantage.    He  cannot  choose 
the  best  method,  because  that  method  requires 
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others  we  may  re^t  the  fact,  but  we  cannot 
under  any  authonty  the  law  has  conferred  up- 
on us  Interpose  to  change  It. 

The  conclusion  is  that  the  Commission  can- 
not adjudge  the  defendant  guilty  of  unjust 
discrimination  in  the  particular  mentioned. 
Neither  can  it  find  upon  the  evidence  that  any 
advantage  which  is  obtained  by  Richmond  or 
Any  other  locality  by  means  of  low  rates  given 
by  connecting  roads  is  chargeable  as  a  wrong 
•done  by  defendant.  The  naming  of  a  through 
rate  by  the  defendant  to  or  from  any  distant 
point  and  the  receiving  of  the  freight  moneys 
on  a  consignment  do  not  of  themselves  charge 
the  defendant  with  any  responsibility  in  re- 
spect to  the  rates  beyond  its  own  line.  There 
is  no  wrong  on  its  part  in  giving  to  its  custom- 
ers information  respecting  such  rates  nor  in  re- 
•ceiving  payment  for  both  itself  and  its  connec- 
tions. On  the  contrary,  it  is  a  great  business 
oonvenience,  and  any  carrier  which  should  re- 
fuse to  give  through  bills  when  it  could  do  so 
or  to  name  through  rates  which  are  made  up 
by  addinfl^  its  own  to  the  rates  made  by  its  con- 
nections would  be  justly  liable  to  very  severe 
censure.  Through  bills  are  among  the  most 
important  and  valuable  of  transportation  facili- 
ties, and  it  is  not  only  important  that  the  con- 
signor should  know  before  he  forwards  the 
goods  what  the  charges  upon  them  for  the 
whole  distance  are  to  be,  but  it  commonly 
saves  him  much  trouble  and  avoids  mistakes 


if  he  can  procure  the  information  from  the  lo- 
cal agent  of  the  receiving  company  instead  of 
being  compelled  to  apply  to  two  or  more  agents 
at  a  distance.  The  receiving  carrier  ought, 
therefore,  to  keep  informed  respecting  rates 
over  connecting  lines,  whether  it  joins  in  mak- 
ing them  or  not,  and  it  ought  also  to  give 
through  •  bills  when  they  are  desired  if  it  can 
arrange  with  its  connections  to  do  so.  It  will 
not  perform  its  full  duty  to  the  public  unless 
it  does  so. 

The  result  of  our  investigation  of  this  case 
may  be  summarized  very  briefly.  The  de- 
fendant has  been  guilty  of  some  over- 
charges which  the  parties  paying  them  are  en- 
titled to  have  refunded  if  the  refunding  has 
not  already  taken  place.  The  proofs  show, 
also,  that  in  the  spring  and  summer  of  1887  the 
defendant  made  rates  which  were  greater  on 
its  road  to  Danville  than  to  Richmond  through 
Danville,  but  its  tariffs  have  since  been  so 
changed  that  such  greater  rates  are  no  longer 
charged.  No  application  is  made  for  the  re- 
f  undmg  of  moneys  paid  on  such  rates,  and  the 
question  whether  there  should  be  any  is  not 
before  us.  The  Commission  has  no  authority 
to  require  the  defendant  to  concede  the  privi- 
lege sought  for,  corresponding  to  that  of  '*  mill* 
ing  in  transit,"  and  the  evidence  offered  to  show 
that  the  rates  of  the  defendant  are  excessive 
and  unjust  is  too  inconclusive  to  justify  any 
finding  to  that  effect 
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STATE  of  Rhode  Island 
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William  FITZPATRICK. 

^he  proyision  of  R.  I.  Pub.  Stat.  chap. 
684,  of  May  4,  1887.  §  1,  which  pro- 
hibits anv  person  from  keepings  any 
intozicatin^  liquors  **  for  the  purpose 
of  sale*"  is  not*  for  the  reason  that  it 
may  incidentally  interfere  with  foreign 
or  interstate  commerce,  obnoxious  to 
the  Federal  Constitutiont  art.  1,  §  8, 
"which  confers  upon  Congress  exclosiye 
power  **  to  regulate  commerce  with  for- 
ei^  Nations  and  among  the  several 
States." 

(Provldenoe— Decided  January  7, 1888.) 

ON  constitutional  questions  certified  to  the 
SupremeCourtunder  R  I.  Pub.  Stat.  chap. 
320,  §§  1-9. 
The  case  is  stated  in  the  opinion. 
Mr.  Clarence  A«  Aldrich,  Aast,  Aity- 
Oen.,  for  the  estate. 
Mr,  Mngh  J.  Carroll*  for  defendant 

Durfee*  Oh.  J,,  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  from  the  District 
Court  of  the  Tenth  Judicial  District,  by  cer- 
tificate, on  a  constitutional  question.  It  is  a 
i^mplaint  under  Public  Laws  R.  I.  chap. 
tm,  of  May  27,  1886,  and  chap.  684,  of  May 
4,  1887,  against  the  defendant,  for  keeping 
without  lawful  authority  intoxicating  liquors 
*'for  the  purpose  of  sale,"  in  violation  of 
chap.  684,  %  1,  in  amendment  of  chap.  596. 
Inteb  b. 


§  1,  charging  the  offense  substantially  in  the 
language  of  the  statute.  In  the  district  court 
the  defendant  made  the  following  motion,  to 
wit: 

'  'The  defendant  moves  that  the  above  entitled 
complaint  be  dismissed,  because  it  is  brought 
under  §  1  of  chapter  684,  of  the  Public  Stat- 
utes, which  attempts  to  prohibit  the  keeping, 
for  the  purpose  of  sale,  of  any  of  the  liquors 
enumerated  in  said  section,  without  making 
any  distinction  as  to  whether  the  sale  is  to  be 
within  or  without  this  Slate;  and  he  claims 
that  he  has  a  right  to  keep  the  same  for  the 
purpose  of  sale  without  this  State.  IJ.  S. 
Const,  art.  1,  §  8." 

The  district  court  overruled  the  motion, 
and.  having  found  the  defendant  guilty,  has 
certified  the  question  involved  ih  it  to  this 
court  for  decision. 

Chap.  634,  §  1,  so  far  as  it  is  necessary  to  re- 
cite it  for  the  purposes  of  the  question,  is  as 
follows,  to  wit: 

'*  No  person  shall  manufacture  or  sell, 
or  suffer  to  be  manufactured  or  sold,  or 
keep,  or  suffer  to  be  kept,  on  his  premises  or 
possessions,  or  under  his  charge  for  the  pur- 
pose of  sale,  anv  ale,  wine,  rum,  or  other 
strong  or  malt  or  intoxicating  liquors,  a  part  of 
which  Ib  ale,  wine,  rum,  or  other  strong  or 
malt  or  intoxicating  liquors,  unless  as  herein- 
after provided." 

The  corresponding  sections  in  earlier  stat- 
utes, whether  license  or  prohibitory,  contained 
the  words  "  within  this  State"  after  the  words 
"for  the  purpose  of  sale,"  thus  making  the 
keeping  illegal  only  when  it  was  for  the  pur- 
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the  point  of  delivery  of  the  petroleum  oil  and 
putting  it  down  where  the  oil  was  received. 
U*he  advantage  in  the  latter  case  would  be  very 
^eat;  in  the  former  it  might  be  trifling;  but  in 
;ajl  cases  where  cotton  seed  oil  is  the  return 
loading  the  advantage  would  seem  to  be  re- 
xluced  to  a  minimum  by  the  very  low  charge 
which  is  made  for  the  transportation  of  that 
commodity.  This  charge,  for  some  reason  not 
rsatisfactonly  explained  to  the  Commission,  is 
made  astonishingly  low  when  compared  with 
•the  charge  made  upon  petroleum,  although 
the  cotton  seed  oil  is  much  the  more  valuable 
Article.  It  is  very  manifest  from  the  evidence 
4Jiat  the  cotton  seed  oil  trafflc  in  itself  is  not 
jone  of  much  profit  to  these  defendants. 

The  capacity  of  some  of  the  tank  cars  is 
:Such  that  a  larger  quantity  of  oil  can  be  taken 
by  them  than  m  such  cars  as  barrels  are  con- 
veyed in.  This,  of  course,  is  favorable  to  the 
.carrier,  and  enables  him  to  carry  more  cheaply 
in  proportion  to  quantity;  but  a  considerable 
proportion  of  the  tanks  are  not  of  this  great 
dsize,  and  the  load  they  carry  does  not  exceed 
the  ordinary  car  load  in  barrels.  Moreover,  it 
lias  been  shown  that  heretofore  the  CTeat  size 
of  some  of  the  tanks  has  been  ignored  by  some 
^f  these  defendants  altogether,  and  they  have 
made  no  distinction  in  charge  between  carry- 
-ing  sixty  barrels  in  a  tank  and  carrying  twice 
that  quantity.  They  may,  therefore,  l^  gain- 
.ers  instead  of  losers  by  the  establishment  of  a 
TTule  which  measures  their  compensation  for 
the  service  rendered  by  the  tonnage  carried, 
whether  it  be  in  the  one  mode  or  in  the  other. 

We  are  entirely  satisfied  that  this  ou^ht  to 
be  the  rule.  Barrel  shipments  in  car  load  lots, 
goaded  by  the  consignor  and  to  be  unloaded 
tby  the  consignee  elsewhere  than  in  the  car- 
Tier's  warehouse,  if  subjected  to  higher  rates, 
would  be  charged  mure  than  is  either  just  or 
Teasonable.  We  also  think,  and  so  find,  that 
the  great  difference  in  rates  shown  in  these 
xases  to  have  been  generally  made  as  between 
barrel  and  tank  shipments  amounted  to  un- 
just discrimination  as  against  the  former.  The 
rule  should  be  to  consider  the  tank  a  part  of 
the  car  itself,  and  for  the  load  carried  in  it  the 
xharge  ought  to  be  the  same  by  the  hundred 

gounds  as  is  made  on  the  transportation  of 
arrels  of  oil  in  car  load  lots  in  other  cars. 
Even  then  the  shipper  in  barrels  is  at  some 
disadvantage,  for  he  must  pay  freight  on  bar- 
<rels  as  well  as  on  oil;  but  this,  as  between  him 
.and  the  carrier,  is  not  unjust. 

We  find,  then,  on  a  careful  review  of  the 
testimony  in  this  case  and  after  full  reflection, 
that  no  sufficient  reason  is  shown  to  justifv 
the  defendants  making  a  distinction  in  their 
xharges  as  between  the  parties  employing  the 
two  different  modes  of  carriage.  We  hold 
that  when  transportation  is  in  car  load  lots  the 
^same  charge  by  the  hundred  pounds  should  be 
made  upon  all  consignments  from  and  to  the 
same  points.  Particular  routes  misht  be 
named  on  which  it  would  be  just  to  allow  the 
x>il  to  be  carried  in  tanks  at  a  lower  rate;  but 
4)n  other  routes  the  transportation  in  barrels 
might  be  most  likely  to  insure  return  loads. 
There  neither  is  nor  can  be  any  rule  on  that 
aubject,  and  the  attempt  to  consider  each  road 
^f  a  system  and  each  several  feeder  by  itself, 
jmd  to  discriminate  for  each  according  to  the 


probabilities  of  return  loads,  would  be  far 
more  perplexing  than  useful,  and  would  breed 
many  vexatious  controversies.  The  roads  con- 
stituting the  Southern  Railway  &  Steamship 
Association  submitted  the  subject  to  three 
arbitrators  in  1886;  and  the  arbitrators,  by  an 
award  made  October  27,  1886,  decided  as  fol- 
lows- 

*'Tbe  board  decides  and  awards  that,  taking 
effect  November  1,  1886;  coal  oil  in  barrels^  in 
car  load  quantities,  be  put  in  sixth  class  re- 
leased, the  same  as  coal  oil  in  tank  cars." 

By  this  award  both  methods  of  transporta- 
tion were  to  be  put,  in  respect  to  rates,  on  the 
same  footing  for  the  whole  system;  the  arbi- 
trators apparently  deeming  it  impracticable  to 
make  any  difference  from  a  consideration  of 
the  probabilities  of  return  loads.  We  assent 
to  this  view  because  we  think  the  attempt  to 
take  these  probabilities  into  account  would 
not  be  likely  to  have  beneficial  results. 

This  ruling  concerns  a  traffic  in  which  one 
method  of  transportation  has  no  oth^r  or  dif- 
ferent effect  upon  the  value  of  the  article 
carried  than  has  the  other.  The  oil,  when  de- 
livered, is  of  no  higher  value  because  of  h&v 
ing  been  conveyed  in  barrels;  and  the  owner 
has  in  no  respect  been  supplied  with  superior 
accommodations  or  facilities  which  can  be 
made  the  basis  for  an  additional  charge  against 
him.  The  additional  charge  heretofore  made 
has  necessarilv  been  grounded  on  something 
besides  additional  benefit  to  the  party  sa^ 
jected  to  it. 

This  ruling  does  not  preclude  such  allow- 
ance for  the  use  of  tank  cars  as  is  customary, 
provided  it  be  reasonable;  but,  on  the  con- 
trarv,  it  assumes  that  such  allowance  will  be 
made.  But  it  should  be  made  on  some  sys- 
tem, by  some  rule  of  uniformity;  and  the  au- 
thority to  make  it  must  not,  carelessly  or 
otherwise,  be  made  a  means  of  discrimination. 

It  is  now  to  be  considered  how  far  these 
parties,  severally,  are  to  be  deemed  guilty  of 
unlawful  discrimination  in  what  they  have 
done  during  the  period  covered  by  the  com- 
plaints: 

Upon  this  subject  we  have  to  say  at  the  out- 
set that,  in  our  opinion,  the  mere  fact  that 
they  have  hitherto  made  a  difference  in  rates 
as  between  the  shipments  in  barrels  and  the 
shipments  in  tanks  ought  not  of  Itself  to  be 
considered  proof  of  unjust  discrimination. 
There  is  room  for  great  differences  in  opinion 
as  to  the  relative  rates  which  can  Justly  and 
properly  be  charged,  and  a  considerable  dif- 
ference might  honestlv  be  made  in  framing  a 
rate  sheet  There  should  be  further  proof 
than  this  mere  difference  to  make  out  the  un- 
lawful discrimination  as  rejKards  consignments 
made  prior  to  the  time  of  promulgating  this 
opinion. 

In  the  case  of  the  Louisville  &  Nashville 
Railroad  Company  this  additional  proof  is  fur- 
nished in  several  ways: 

One  of  the  proofs  is  to  be  found  in  the  mak- 
ing of  the  rate  bv  the  tank  car  regardless  of 
weight  or  quantity.  When  one  tank  holdi 
twice  as  much  as  another  there  can  be  no  valid 
excuse  for  this;  it  necessarily  makes  the  rates 
excessively  low  to  the  shipper  in  large  tanks 
and  specially  oppressive  to  Uie  shipper  in  b^ 
rels,  when  the  largest  tanks  are  made  use  of. 
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■but  the  wrong  was  emphasized  In  the  case  of 
this  company  by  the  public  beine  led  to  sup* 
P'se  that  when  the  contents  of  the  car  ex* 
<reeded  a  certain  quantity  or  weight  an  extra 
charge  was  made,  when  in  fact  this  was  never 
•done.  But  proofs  of  intentional  disregard  of 
the  rights  of  the  complainant,  or  of  svloi  want 
•of  regard  for  them  as  is  equivalent,  are  made 
very  evident  in  the  correspondence  between 
iiimself  and  the  agents  of  the  company. 

The  general  freight  agent  of  the  company 
4estifled  that  its  freight  rates  on  oil  in  tanks  up 
to  April  6,  1877,  were  made  regardless  of 
•quantitv;  that  they  were  then  changed  to  rates 
bv  the  hundred  pounds,  but  on  me  11th  of 
MAy  following  the  company  again  went  back 
to  tank  car  rates  irrespective  of  quantity. 
Fixine  the  rate  in  tank  cars  by  the  hundred 
pounds  does  not  seem,  however,  to  have  meant 
much,  for  there  were  some  shipments  within 
Ihis  period  by  the  Standard  Oil  Ck>mpany  re- 
gardless of  actual  weight,  and  the  witness 
testified  that  a  tank  would  have  been  received 
as  holding  20,000  pounds,  although  this  was 
greatly  below  the  average  quantitv  carried  in 
one.  He  testified  further  that  the  Southern 
Railway  &  Steamship  classification  as  printed 
4tnd  as  given  out  bv  this  company  has  this 
note:  "Coal  oil  or  its  products  in  tank  cars 
must  alwavs  be  charged  at  actual  weight;" 
but,  though  a  member  of  that  association,  his 
•company  made  only  the  tank  car  rate  regard- 
less of  weight  That  rate  was  printed  on  a 
type  writer  and  posted  in  its  offices.  The  as- 
sociation has  inspectors  to  report  any  under- 
weighing;  and  if  a  tank  was  billed  at  20,000 
pounds  and  on  weighing  they  found  it  to  be 
more  they  should  report  the  fact,  the  witness 
«aid,  but  the  report,  so  far  as  we  can  discover, 
would  perform  no  valuable  function  whatever. 
The  posting  of  a  rate  in  the  company's  office 
was  supplied  by  the  witness  to  show  suffi- 
•ciently  that  the  company  did  not  accept  the 
rule  of  the  association  as  to  actual  weights. 
In  this  he  was  in  error.  The  public  would 
have  a  right  to  understand  that  his  rate  sheet 
and  the  note  in  the  classification  were  to  be 
construed  together,  and  effect  given  to  both 
thus  constru^. 

The  correspondence  between  this  witness 
and  the  complainant  will  best  show  the  dis- 
crimination, so  far  as  it  seems  to  have  been  per- 
ional. 

May  Ifi,  1887,  the  witness,  in  response  to  in- 
quiries by  the  complainant,  says  the  company 
has  no  tank  cars  and  cannot  furnish  theuL 
^'Regardinff  charse  for  returning  empty  tank 
cars,  we  first  wbh  to  know  to  what  points 
shipments  of  oil  in  tank  cars  would  be  made. 
Oenerallv,  however,  I  may  say  the  rate  return- 
ing will  be  one  and  a  half  cents  a  mile."  **The 
rates  on  coal  oil,  car  load,  from  Louisville  to 
Hunts ville,  Ala.,  are,  in  barrels,  thirty-seven 
eents  per  100  pounds."  This  statement  of  the 
Huntsville  rate  waa  conceded  to  have  been  an 
«rror.  The  witness  says  the  rate  was  twentv- 
nine  and  one  half  cents,  but  was  mistakenly 
given  by  a  subordinate  who  wrote  and  signed 
the  letter  in  his  name. 

May  18  complainant  replied,  complaining 
tliat  the  rates  actually  made  by  defendant  had 
the  effect  of  discrimination  as  between  tank 
car  and  barrel  shipments  to  the  extent  of  over 
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50  per  cent  in  favor  of  the  ft 
injury  of  his  business  in  favd 
Ou  Company,  and  adding:  1 

'*Please  state  why  it  to  thaj 
rel  and  bulk  are  nuide  the  sai 
and  50  per  cent  difference  to] 
can  you  thus  discriminate  afl 
you  give  a  lower  rate  than  t 
per  100  pounds  in  barrels, 
ville,  Alabama,  and  are  you  | 
shippers  ship  their  oil  at  a  Ic 

"What  I  deshre  to  know  to 
to  prorate  on  an  equitable 
W.  &  B.  on  my  oil  shipment 
Please  answer  promptly  and 

May  21  the  witness  auswerl 

"The  rate  to  Huntsville  an« 
which  we  have  quoted  are  aa 
present  prepared  to  name." 

Here  the  witness  adopts 
peats  what  he  says  was  a  mi 
ordinate,  after  his  attention 
cally  called  to  the  figures, 
thus  notified  that  the  rate  tti 
thirty-seven  cents,  though  othi 
twenty-nine  and  one-half  centi 
there  seem  to  have  been  stA 
Standard  Oil  Company  of  Kent 
seven  and  one  half  cents,  but  t 
possibly  an  inadvertence.  Tl 
ceeds  to  Justify  the  difference 
tween  tank  and  barrel  shipm 
goes  on  to  say: 

"I  do  not  see  that  it  to  any  o 
whether  we  prorate  with  the  C 
C,  W.  &  B.  roads  or  not.  Yo 
obtain  through  rates  from  then 
ter  of  division  of  revenue  betw 
panics  and  our  roads  to  a  matte 
only  our  respective  lines  and  n< 

Here  was  a  third  mtotake.  I 
edly  the  business  of  the  compli 
tain,  if  he  could,  whether  thto  c 
prorate  on  an  equitable  basto  v 
road  over  which  he  desired  to  si 
in  that  way  obtain  through  rate 
the  case  shows  that  through  rat 
existence,  unless  It  be  the  sta 
letter  that  through  rates  couh 
obtained  of  the  other  roads;  bu 
such  rates,  there  was  nothing  < 
in  complainant  endeavoring  to 
ideation }  and  his  inquiry  on  t 
not  wanting  in  either  civility  o 

Further  Uie  letter  proceeded 

"In  conclusion  let  me  repea 
fumtohed  you  are  lu^t  as  lo 
anybody  else;  that  whatever  rat 
nished  by  the  L.  A  N.  road  ap] 
pers,  and  that  all  communical 
askinff  for  rates  of  freight  o 
directly  to  your  shipments  ove 
meet  with  respectful  consideral 
tion;  but  I  have  neither  the 
time  to  give  attention  to  your  k 
the  reasons  governing  the  poli( 
ville  A  Nashville  Railroad  Com] 
its  rates,  or  suggesting  basis  fo: 
between  its  connections  and  its 
I  shall  not  reply  to  ai^  such  c 
in  the  future." 

This  lacks  accuracy,  for  the 
was  still  thirty-seven  cents  to  c 
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twenty-nine  and  one  half  cents  to  other  per- 
sons, and  it  overlooks  altogether  the  fact  that 
"the  policy"  of  the  company,  so  far  as  it 
affected  his  shipments,  was  complainant's  con- 
cern as  well  as  the  concern  of  the  company, 
and  he  was  entirely  within  the  bounds  of  what 
pertained  to  his  business  as  well  as  of  right  in 
endeavoring  to  bring  about  a  change. 

May  17,  m  answer  to  an  inquiry  from  the 
office  of  the  witness,  complainant  was  given  a 
rate  of  $1.80  on  oil  in  car  load  lots,  Cincinnati 
to  Nashville.  This  is  also  conceded  to  be  an 
error  and  excess  over  the  rate  then  charged  to 
others;  but  the  error  was  not  corrected,  as  it 
should  have  been.in  the  subsequent  correspond 
ence. 

August  29  complainant  wrote  the  witness  as 
follows:  "Please  name  rate  on  coid  oil  in  bar- 
rels and  tank  cars,  Louisville  to  Nashville,  and 
advise  what  rate  per  tank  car  you  allow;  also 
rate  to  Columbia,  Tennessee,  car  load,  and 
what  classification  do  ]^ou  now  use."  On  the 
next  day  he  wrote  again:  "Please  name  rate 
on  tank  cars,  Louisville  to  Montgomery,  Ala- 
bama," etc. 

September  2,  instead  of  answering  these 
letters,  the  witness  writes  to  ascertain  by  what 
line  or  lines  the  shipments  would  be  forwarded 
from  Marietta;  a  lact  which  could  have  no 
b«suring  on  the  inquiiy  made  of  him.  His 
company  was  supposed  to  have  regular  and 
statcKl  rates  on  its  own  lines,  and  he  was  asked 
to  give  them.  He  should  have  given  them 
with  the  same  promptness  when  the  oil  was  to 
be  delivered  to  him  over  another  road  that 
would  be  expected  from  him  when  the  traffic 
oriffioated  at  Louisville. 

On  the  hearing  the  witness  was  asked 
whether  he  had  not  refused  to  give  complainant 
rates  on  barrels  to  Enoxville  and  Nashville, 
and  he  replied: 

"No,  sir;  not  that  I  know  of.  I  will  add 
that  I  know  of  no  reason  why  we  should  refuse 
him  rates  to  Enoxville  and  Nashville,  and  I 
would  say  that  we  have  not." 

It  nevertheless  appeared  that  the  witness,  on 
being  pressed  by  complainant  to  give  rates  on 
defendant's  line,  referred  him  to  Mr.  Frazer, 
of  the  Cincinnati,  Washington  &  Baltimore 
road,  for  through  rates.  He  was  told  in  reply 
that  Mr.  Frazer  refused  to  give  rates,  but  he 
still  continued  to  refer  complunant  back  to  him. 
The  witness  was  asked  by  a  member  of  the 
Commission: 

"What  objection  could  you  have,  no  matter 
over  what  roads  the  oil  came  to  Louisville,  to 
name  rates  from  Louisville  to  Nashville?" 

"Ans.  Nothing,  except  that  I  thought  he 
ought  to  get  rates  from  the  lines  he  dealt  with. 
They  had  our  rates." 

The  question  in  substance  was  repeated  for 
further  answer. 

Ans.  Well,  if  Mr.  Rice  was  prepared  to  or 
had  delivered  his  oil  directly,  there  would 
have  been  no  objection.  We  would,  of  course, 
have  been  willing  to  name  him  tariff  rates,  but 
he  was  away  from  our  line  and  we  preferred 
to  let  him  get  the  rates  through  our  connec- 
tions. We  felt  that  if  we  furnished  him  a  rate 
and  that  rate  was  advanced  and  we  did  not 
give  him  any  special  notice  of  the  change,  and 
he  went  idong  doing  business  basing  hu  price 


on  the  rate  that  had  formerly  been  quoted 
him,  that  he  would  hold  us  for  the  OTer- 
charge. 

Q.  Was  that  the  reason,  so  that  you  might 
be  in  position  to  advance  Uie  rates  without 
notice? 

Ans.  Without  special  notice  to  him;  that 
was  the  main  reason.  There  was  another 
reason  that  also  influenced  me  in  not  giving 
him  rates.  I  found  that  Mr.  Rice  had  been 
asking  the  Cincinnati  office  for  part  of  the 
rates  and  our  office  for  part  of  the  rates;  and 
while  the  rates  in  our  office  and  in  the  Ciociu- 
nati  office  are  supposed  to  be  Uie  same,  still  if 
he  got  the  rates  partly  from  my  office  aod 
partly  from  the  Cincinnati  office  we  would  not 
know  to  what  points  thev  had  quoted  him 
rates,  and  the  Cincinnati  office  would  not  know 
to  what  points  we  had  quotc^d  him  rates. 

Q.  What  was  the   objection  to  his  being 

a  noted  rates  from  any  other  office  if  they  were 
le  same? 

A.  If  he  got  the  rates  from  our  office  and 
he  had  to  be  notified  by  special  letter  in  case  of 
an  advance  in  those  rates,  I  would  not  know  if 
the  Cincinnati  office  had  quoted  him  any  rates, 
and  would  not  be  able  to  notify  him  of  the 
advance  in  the  rates  quoted  by  the  Cincinnstl 
office.  If  he  had  to  be  notified  by  the  Cincin- 
nati office  of  an  advance  in  rates,  they  would 
not  know  that  we  had  quoted  him  snj  rates. 
I  was  clearly  of  the  opinion  and  still  think  that 
the  proper  place  for  him  to  get  his  rates  was 
from  the  line  that  took  his  business  in  the  flnt 
instance.  With  the  number  of  people  writing 
constantly  for  rates,  the  giving  special  notice 
to  shippers  of  changes  is  very  liable  to  be  over- 
looked. 

It  will  be  noted  that  this  testimony  comes 
from  the  officer  who  would  be  expected  under 
the  law  to  have  the  rates  on  his  own  lines 
printed  and  posted  in  the  offices  of  the  com- 
pany, and  open  to  public  examination.  If  the 
rates  were  thus  printed  and  posted  much  of  the 
correspondence  would  seem  to  have  been  need- 
less; and  the  inference  is  very  strong  that  the 
Law,  in  its  spirit,  at  least,  was  not  observed. 
The  injurious  consequences  resulting  there- 
from were  not  relieved  by  answers  to  com* 
plainant's  letters.  He  was  not  given  the  ratei. 
because,  as  we  are  told,  the  officer  supposed 
if  that  were  done  and  the  rates  afterwards 
changed  he  would  be  under  obligation  to  gif» 
him  personal  notice  of  the  chan^  This  hard- 
ly seems  a  plausible  excuse.  The  law  imposed 
upon  defendant's  officers  no  obligation  to  gi^ 
special  notice  to  shippers  in  case  of  lawful 
change  of  rates,  and  the  jB:ivingout  of  the  tariff 
sheets  or  the  quoting  of  rates  could  no  more 
create  such  an  obligation  than  could  the  post- 
ing of  the  sheets  at  the  company's  stations,  as 
the  Law  requiriMi. 

The  witness  was  further  asked  whether  he 
did  not  persist  in  his  refusal  to  quote  rates  •itar 
he  had  been  notified  that  Frazer  declined  to 
name  them.  He  replied :  '  *That  is  likely,  but 
I  do  not  think  I  am  to  be  blamed  for  Mr. 
Frazer's  action. "  This  is  quite  true;  he  should 
not  be  blamed  for  Mr.  Frazer's  action.  It  was 
his  own  illegal  refusal  to  act  that  he  was 
blamable  for.  Mr.  Frazer  was  not  compella- 
ble to  name  rates  over  any  road  but  his  own 
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Tille  consisted,  went  on  to  say:  "It  consists 
in  according  to  ottier  points,  notably  Rich- 
mond and  Lyncliburg,  in  the  rehandling  of 
f)roTi8ions  spoken  of,  a  better  rate  and  facili- 
ties than  it  accords  to  Danville  for  the  same 
«er vices."  And  he  proceeds  with  specification 
ss  follows:  ''Provisions  shipped  irom  points 
north  of  the  Ohio  River  and  reshipped  at 
Lynchburg  and  Richmond  are  carried  through 
to  points  in  North  and  South  Carolina  at  rates 
considerably  lower  than  if  the  same  goods 
were  shipped  to  Danville  and  reshipped  from 
Danville  to  the  same  points  South." 

The  witness,  Samuel  P.  Wimbish,  in  answer 
to  the  question  whether  defendant,  since  the 
fifth  of  April  last,  had  discriminated  in  mat- 
ter of  freight  rates  to  Danville  and  other  points 
«nd  against  Danville  and  its  people,  said:  *'To 
the  best  of  my  knowledge  and  belief  it  has. 
For  example,  defendant,  before  the  fifth  of 
April  and  since,  had  its  freight  charges  so  ar- 
ranged as  that  said  charges  from  Richmond 
And  Lynchburg  to  Greens  ooro/  Charlotte,  and 
other  points  were  and  are  now  far  lower,  rel- 
atively speaking,  than  between  any  of  said 
towns  and  Danville." 

Witnesses  John  W.  Caton  and  B.  S.  Crews 
give  similar  evidence,  and  it  seems  to  stand  in 
-contradistinction  to  that  of  the  officers  of  the 
road,  who  testify  positively  Uiat  no  advantage  in 
rates  is  accorded  to  either  Richmond  or  Lynch- 
bui^,  and  that  the  same  charges  in  proportion 
to  oxBtance  are  made  from  them  as  from  Dan- 
-viUe  to  other  towns  on  defendant's  line.  The 
supposed  discrimination  is,  however,  explained 
by  tabulated  statements  which  the  witness,  in 
support  of  the  petition,  files  and  from  which 
we  may  see  exactly  what  the  discrimination 
•consists  in. 

These  tabulated  statements  show  what  the 
charges  are  which  are  made  by  defendant  up- 
on consignments  of  grain  and  of  meats  from 
Richmond  and  Danville,  respectively,  to  other 
towns  on  defendant's  line,  and  also  the  charges 
made  from  Richmond  to  Danville,  the  pur- 
pose being  to  show  that,  in  competing  for  the 
trade  of  local  points  on  defendant's  road,  Dan- 
ville is  placed  at  a  disadvantage.  The  state- 
ment, so  far  as  it  relates  to  charges  for  the 
transportation  of  grain  is  here  given. 

From  Richmond  to  Reidsville,  N.  C,  164 
miles,  charge  eighteen  cents  per  cwt.;  from 
Richmond  to  Danville,  140  miles,  fifteen  cents; 
thence  to  Reidsville,  twenty -four  miles,  eight 
cents;  total,  twentv- three  cents. 

From  Richmond  to  Greensboro,'  213  miles, 
twenty  cents;  from  Danville  to  Greensboro,' 
forty-nine  miles,  ten  cents;  added  to  rate  to 
Danville,  twenty-five  cents. 

From  Richmond  to  Durham,  230  miles, 
twenty-one  cents;  from  Danville  to  Durham, 
eighty  miles,  fifteen  cents;  added  to  rate  to 
Danville,  thirty  cents. 

From  Richmond  to  Charlotte,  281  miles, 
twenty-one  cents;  from  Danville  to  Charlotte, 
141  nules.  fifteen  cents;  added  to  rate  to  Dan- 
Tiile,  thiiW  cents. 

From  Richmond  to  Asheville,  860  miles, 
twenty-eight  cents;  from  Danville  to  Ashe- 
ville, 220  miles,  twenty-seven  cents;  added  to 
rate  to  Danville,  forty-two  cents. 

From  Richmond  to  Salisbury,  230  miles, 
twenty  one  cents;  from  Danville  to  SaJisbury, 
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ninety  miles,  fifteen  cents;  added  to  rate  to 
Danville,  thirty  cents. 

From  Richmond  to  High  Point,  M8  miles, 
twenty-one  cents;  from  Danville  to  High 
Point,  seventy-eight  miles,  nineteen  cents; 
added  to  rate  to  Danville,  thirty-six  cents. 

The  showing  in  respect  to  meats  is  similar  to 
this,  and  another  statement  of  shipments  from 
Chicago  or  other  western  point  to  Richmond 
and  to  Danville,  respectively,  would,  when 
reshipments  were  made  to  the  other  points 
named,  result  in  like  diserepancies.  The  dis- 
crimination the  petitioners  complain  of  is  that 
defendant's  rates  are  so  made  that  the  Dan- 
ville merchant  cannot  deliver  his  goods  at 
Reidsville,  Greensboro,'  and  other  towns 
named  at  which  he  may  sell  them  at  rates  for 
transportation  as  low  as  are  accorded  to  Rich- 
mond. 

The  most  casual  inspection  of  this  state- 
ment, however,  will  make  plain  to  the  mind 
that  the  difference  in  rates  which  ft  shows  in 
favor  of  Richmond  results  from  the  fact  that 
from  Richmond  the  propertv  is  supposed 
be  taken  directly  to  the  several  points  named, 
while  the  Danville  shipments  are  first  made 
from  Richmond  to  Danville  and  then  from 
Danville  to  the  ultimate  destination.  The  dif- 
ference is,  therefore,  a  difference  between  the 
charge  for  one  transportation  covering  a  defi- 
nite distance  and  that  for  two  transportations 
which  aggregate  the  same  distance.  The  pe- 
titioners thins  that  upon  such  goods  bought  in 
Richmond,  as  they  sell  at  Reidsville  or  other 
points  named,  they  should  be  charged  in  the 
aggregate  only  the  rates  which  are  charged 
when  the  consignment  is  tdirectly  from  Rich- 
mond through  to  the  same  point.  Defendant 
assents  to  this  when  the  Danville  merchant 
ships  directly  from  Richmond  to  the  place  of 
sale,  but  declines  to  allow  it  when  the  ship- 
ment is  first  to  Danville  and  then  to  the  ulti- 
mate destination.  It  is  the  denial  of  this  priv- 
ilege of  having  the  two  shipments  count  as  one 
which  constitutes  the  aiscrimination  com- 
plained of. 

The  concession  here  claimed  bears  resem- 
blance to  an  attempt  to  compel  the  railroad 
company  to  establish  the  system  which  in 
some  parts  of  the  country  is  known  as  "mill- 
ing in  transit" — a  favor  in  transportation 
most  often,  perhaps,  allowed  to  manufactur- 
ers of  flour,  out  which  is  known  in  other  in- 
dustries also.  In  proceedings  before  the  Com- 
mission where  this  svstem  has  incidentally 
been  spoken  of  it  has  been  said  to  have  haa 
its  orifirin  in  the  desire  of  carriers  which  re- 
ceived wheat  for  delivery  to  millers  on  their 
line  to  control  the  transportation  of  the  manu- 
factured article  and  keep  it  from  passing  to 
the  hands  of  competitors.  It  is  not  likely  that 
this  is  the  sole  reason  for  the  practice,  and  we 
mention  it  only  as  one  that  has  been  named. 
The  control  oi  the  carriage  would  be  assured 
by  giving  to  the  consignor  of  wheat  a  through 
rate  from  the  point  of  reception  to  the  point 
at  which  he  expected  to  market  his  flour,  but 
with  the  privilege  of  converting  the  wheat  in- 
to flour  at  an  intermediate  point.  The  advan- 
tage of  such  a  privilege  to  the  consignor  may 
be  shown  by  a  suppo^  case.  Let  it  be  as- 
sumed that  the  rate  on  wheat  from  Chicago  to 
New  York  is  twenty-five  cents  per  hundred 
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This  last  rate  is  corrected  to  forty-five  cents 
by  letter  dated  the  next  day.  These  letters  of 
Hay  5  and  May  9  are  both  written  under  the 
heading  of  Missouri  Pacific  Hailwaj[  Ck>mpany. 

May  10  the  commercial  agent  writes: 

"In  looking  over  our  correspondence  we 
note  the  concluding  portion  of  your  letter, 
which  asks  if  Waters-Pierce  Oil  Company 
have  any  preference  as  to  number  of  cars 
shipped.  We  answer,  No,  sir;  you  are  exact- 
ly on  the  same  level  as  any  other  oil  shipper 
over  our  line.  We  carry  all  shipments  at  act- 
ual weight  and  make  the  usual  milage  charge 
on  return  of  empty  tanks." 

This  last  statement  was  not  warranted  by 
the  facts;  defendant  made  an  allowance  to  the 
owner  of  the  car  of  three  fourths  of  a  cent  per 
mile  for  the  use  of  the  car. 

May  11  complainant  writes  the  assistant  gen- 
eral freight  agent: 

"Do  I  understand  that  tank  cars  of  bulk  oil 
are  taken  at  10,000  pounds  each?  Also  that 
200  cases  (or  60  barrels)  are  taken  also  at  20,- 
000  pounds  (per  special  rate  No.  52  A)? 

May  16  complainant  writes  the  commercial 
agent: 

"Do  you  charge  extra  for  return  of  empty 
tank  cars;  if  so,  now  much?'* 

The  special  rate,  52  A,  above  referred  to  was 
put  in  evidence.  It  purports  to  be  issued  by 
the  Missouri  Pacific  Railway  Company  and 
gives  rates  "on  illuminating  and  lubricating 
oils  in  car  loads  of  800  cases  or  sixty  barrels, 
or  per  tank  car  of  20,000  pounds  from  St. 
Louis,  Missouri,  to  Yinitia,  Indian  Territory, 
$65;  McAlister  and  Muscogee,  Indian  Territo- 
ry. $110."  These  points  are  not  on  defend- 
ant's road. 

Also  special  rate  53  A,  issued  by  the  Missou- 
ri Pacific  Railway  Companv,  and  takine  ef- 
fect at  the  same  tune,  as  follows:  "Coal  oil, 
car  loads,  from  St.  Louis  and  Carondelet,  Mis- 
souri, to  Newport,  Arkansas,  $50  per  car  of 
55  barrels,  or  per  tank  car;  Little  Rock,  Ar- 
kansas, $50  per  car  of  flf tv-flve  barrels,  or  per 
tank  car;  Texarkana,  Arkansas,  45  cents  per 
100  pounds."  The  rates  per  tank  car  by  this 
last  would  apparently  be  irrespective  of  actual 
weight. 

May  19  the  assistant  general  freight  agent 
writes  complainant: 

"Replying  to  ^our  communication  of  the 
11th,  I  beg  to  advise  that  the  rates  mentioned 
in  our  special  No.  52  on  illuminating  and  lu- 
bricating oils  are  per  tank  car  of  20.000  pounds , 
that  the  excess  over  the  number  of  cases  or 
barrels  mentioned  loaded  in  box  cars,  or  the 
excess  over  20,000  pounds  contained  in  a  tank 
will  be  taken  at  a  proportionate  rate  per  100 
pounds.  In  this  connection  I  beg  to  advise  you 
that  our  rate  on  oil  in  tank  cars  to  McAlister  and 
Muscogee  is  50  cents  per  100  pounds.  In  other 
words,  we  do  not  exceed  to  McAlister  or  Mus- 
cogee the  rate  which  is  made  to  Denison  fifty  i 
cents  per  100  pounds  when  in  tank  cars."         ' 

May  21  complainant  writes  the  assistant  gen- 
eral freight  agent: 

"Do  you  actually  in  each  and  every  instance 
weigh  tank  cars  of  oil  as  shipped  out,  as  well  as 
the  empty  tank  cars  on  their  return,  and  charge 
full  net  weight  thereon  as  thus  shown,  or  do  you 
estimate  them,  or  how  do  you  do  this?  Please 
answer  promptly  and  to  the  point,  and  oblige." 


May  25  an  answer  to  other  portions  of  thif; 
letter  ignores  the  above  query  altogether. 

Several  other  letters  passed  between  the 
part  is  relating  specially  to  the  discrimination 
made  by  the  published  tariffs  between  Uie 
shipments  in  barrels  and  cans  and  by  tank  can. 

September  8  complainant  writes  the  assist- 
ant  general  freight  agent: 

"Please  inform  me  if  you  are  still  taking 
tank  car  oil  at  an  estimated  weight  per  car,  or 
do  you  actually  weigh  each  ana  every  car,  or 
do  you  take  the  estimate  given  you  by  the  con- 
signor? Will  you  give  me  the  same  net  ratea 
and  weight  by  tank  car  to  Austin,  Dallas,  Pal- 
estine, Houston,  and  Galveston  that  you  may 
now  give  the  Waters-Pierce  Oil  Company,  or 
as  low  net  rates  as  is  given  any  shipper  over 
your  various  lines?  and  please  name  me  those 
rates  to  above  points." 

This  was  answered  as  follows: 

"The  charge  on  oil  loaded  on  tank  cars  is  on 
a  basis  of  actual  weight,  minimum  weight 
25,000  at  the  established  rates  which  are  open 
to  any  shipper.  This  also  answers  your  letter 
of  the  8th  to  Mr.  O'Connor," 

The  minimum  car  rate  is  stated  in  the  evidence 
to  have  been  raised  on  defendant's  road  to  25,- 

000  pounds  in  July. 

September  28  complainant  writes  the  assist- 
ant general  freight  agent: 

"You  refer  to  my  two  letters  of  the  8th,  but 
fail  to  answer  the  most  important  part  of  those 
letters,  which  I  repeat  once  more  in  order  that 
you  may  clear  up  the  obscurity  of  your  vinon: 

1  am  desirous  and  will  build  twenty  tank  can 
to  carry  bulk  oil  over  your  system  of  roads 
provided  you  will  assure  or  guaranty  to  me 
the  same  net  rates  that  you  allow  the  Waters- 
Pierce  Oil  Company  or  as  low  a  net  rate  in 
tank  cars  as  is  accorded  to  any  other  shipper 
to  suchgeneral  points  as  Austin,  Dallas,  Pales- 
tine, Houston,  (^Iveston  and  other  points 
reached  by  your  vast  system." 

September  27  reply  was  made:  ''The  rates 
charged  by  this  Company  are  open  and  alike 
to  all  shippers." 

September  80  the  complainant  writes  the 
assistant  general  freight  agent: 

"Please  inform  me  of  the  largest  slse  or  the 
largest  capacity  of  tank  cars  you  will  cany 
over  your  lines  and  the  largest  capacity  now 
used;  and  have  you  any  particular  require- 
ments how  they  shall  be  built  in  order  to  con- 
form to  your  general  rules?  Will  you  state  t» 
me  more  definitely  and  assure  or  guaranty  ms, 
in  case  I  build  tank  cars,  that  you  will  give 
me  as  low  net  rates  per  car  or  per  100  pounds 
that  you  will  give  to  the  most  favored  shipper 
that  ships  in  that  manner  over  your  lines,  re- 
gardless of  the  quantity  shipped?  This  assur- 
ance and  guaranty  I  desire  before  I  put  my 
money  into  it,  that  I  shall  be  treated  exactly 
alike  and  have  as  low  net  rates  in  all  other 
respects  (regardless  of  commissions,  etc.)  that 
is  accorded  any  other  shipper,  large  or  small. 
I  am  now  in  correspondence  with  tank  car 
builders  on  this  subject,  and  desire  an  early 
answer." 

October  4  this  was  answered: 

**We  have  no  regulations  governing  the 
weight  carried  in  tank  cars  different  from  the 
customary  rules  between  western  roads  as  to 
the  weight  carried  in  ordinary  cars;  nor  do  we 
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others  we  may  reCTet  the  fact,  but  we  cannot 
under  any  authority  the  \hw  has  conferred  up- 
on us  Interpose  to  change  it. 

The  conclusion  is  that  the  Commission  can- 
not adjudge  the  defendant  guilty  of  unjust 
discrimination  in  the  particular  mentioned. 
Neither  can  it  find  upon  the  evidence  that  any 
advantage  which  is  obtained  by  Richmond  or 
any  other  locality  by  means  of  low  rates  given 
by  connecting  roads  is  chargeable  as  a  wrong 
done  by  defendant.  The  naming  of  a  through 
rate  by  the  defendant  to  or  from  any  distant 
point  and  the  receiving  of  the  freight  moneys 
on  a  consignment  do  not  of  themselves  charge 
the  defendant  with  any  responsibility  in  re- 
spect to  the  rates  beyond  its  own  line.  There 
is  no  wrong  on  its  part  in  giving  to  its  custom- 
ers information  respecting  such  rates  nor  in  re- 
ceiving payment  for  both  itself  and  its  connec- 
tions. On  the  contrary,  it  is  a  great  business 
•convenience,  and  any  carrier  which  should  re- 
fuse to  give  through  bills  when  it  could  do  so 
or  to  name  through  rates  which  are  made  up 
by  addinfl^  its  own  to  the  rates  made  by  its  con- 
nections would  be  justly  liable  to  very  severe 
oensure.  Through  bills  are  among  the  most 
important  and  valuable  of  transportation  facili- 
ties, and  it  is  not  only  important  that  the  con- 
signor should  know  before  he  forwards  the 
goods  what  the  charges  upon  them  for  the 
whole  distance  are  to  be,  but  it  commonly 
4save8  him  much  trouble  and  avoids  mistakes 


if  he  can  procure  the  information  from  the  lo- 
cal agent  of  the  receiving  company  instead  of 
being  compelled  to  apply  to  two  or  more  agents 
at  a  distance.  The  receiving  carrier  ought, 
therefore,  to  keep  informed  respecting  rates 
over  connecting  lines,  whether  it  joins  in  mak- 
ing them  or  not,  and  it  ought  also  to  give 
through  •  bills  when  they  are  desired  if  it  can 
arrange  with  its  connections  to  do  so.  It  will 
not  perform  its  full  duty  to  the  public  unless 
it  does  so. 

The  result  of  our  investigation  of  this  case 
may  be  summarized  very  briefly.  The  de- 
fendant has  been  guilty  of  some  over- 
charges which  the  parties  paying  them  are  en- 
titlea  to  have  refunded  if  the  refunding  has 
not  already  taken  place.  The  proofs  show, 
also,  that  in  the  spring  and  summer  of  1887  the 
defendant  made  rates  which  were  greater  on 
its  road  to  Danville  than  to  Richmond  through 
Danville,  but  its  tariffs  have  since  been  so 
changed  that  such  greater  rates  are  no  longer 
chareed.  No  application  is  made  for  the  re- 
funding of  moneys  paid  on  such  rates,  and  the 
question  whether  there  should  be  any  is  not 
before  us.  The  Commission  has  no  authority 
to  require  the  defendant  to  concede  the  privi- 
lege sought  for,  corresponding  to  that  of  '*  mill« 
ing  in  transit,"  and  the  evidence  offered  to  show 
that  the  rates  of  the  defendant  are  excessive 
and  unjust  is  too  inconclusive  to  justify  any 
finding  to  that  effect. 


SUPREME  COURT  OK  RHODE  ISLAND. 


STATE  of  Rhode  Island 

V. 

William  FITZPATRICK. 

^he  provision  of  R.  I.  Pub.  Stat.  chap. 
684,  of  May  4,  1887.  §  1,  which  pro- 
hibits anv  person  from  keepin^^  any 
intoxicating  liquors  *'  for  the  purpose 
of  sale,"  is  not,  for  the  reason  that  it 
may  incidentally  interfere  with  foreign 
or  interstate  commerce,  obnoxious  to 
the  Federal  Constitution,  art.  1,  §  8, 
which  confers  upon  Congress  exclusive 
power  **to  regulate  commerce  with  for- 
eign Nations  and  among  the  several 
States.'' 

(Provldenoe— Decided  January  7, 1888.) 

ON  constitutional  questions  certified  to  the 
Supreme  Court  under  R.  I.  Pub.  Stat.  chap. 
220,  §§  1-9. 
The  case  is  stated  in  the  opinion. 
Mr,  Clarence  A«  AldHch,  Asst.  Aity- 
Gen,,  for  the  rotate. 
Mr,  "ELugh  J.  Carroll,  for  defendant 

Durfee,  Oh.  J,,  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  from  the  District 
0>urt  of  the  Tenth  Judicial  District,  by  cer- 
tificate, on  a  constitutional  question.  It  is  a 
complaint  under  Public  Laws  R.  I.  chap. 
tm.  of  May  27,  1886,  and  chap.  684,  of  May 
4,  1887,  against  the  defendant,  for  keeping 
without  lawful  authority  intoxicating  liquors 
"for  the  purpose  of  sale,"  in  viofalion  of 
chap.  684,  %  1,  in  amendment  of  chap.  596, 
Inteb  b* 


§  1,  charging  the  offense  substantially  in  the 
language  of  the  statute.  In  the  district  court 
the  defendant  made  the  following  motion,  to 
wit: 

'  'The  defendant  moves  that  the  above  entitled 
complaint  be  dismissed,  because  it  is  brought 
under  §  I  of  chapter  684,  of  the  Public  Stat- 
utes,  which  attempts  to  prohibit  the  keeping, 
for  the  purpose  of  sale,  of  any  of  the  liquors 
enumerated  in  said  section,  without  making 
any  distinction  as  to  whether  the  sale  is  to  be 
within  or  without  this  State;  and  he  claims 
that  he  has  a  right  to  keep  the  same  for  the 
purpose  of  sale  without  this  State.  IJ.  S. 
Const,  art.  1,  §  8." 

The  district  court  overruled  the  motion, 
and.  having  found  the  defendant  guilty,  has 
certified  the  question  involved  in  it  to  this 
court  for  decision. 

Chap.  634,  §  1,  so  far  as  it  is  necessary  to  re- 
cite it  for  the  purposes  of  the  question,  is  as 
follows,  to  wit: 

**No  person  shall  manufacture  or  sell, 
or  suffer  to  be  manufactured  or  sold,  or 
keep,  or  suffer  to  be  kept,  on  his  premises  or 
possessions,  or  under  his  charge  for  the  pur- 
pose of  sale,  anv  ale,  wine,  rum,  or  other 
strong  or  malt  or  intoxicating  liquors,  a  part  of 
which  is  ale,  wine,  rum,  or  other  strong  or 
malt  or  intoxicating  liquors,  unless  as  herein- 
after provided." 

The  corresponding  sections  in  earlier  stat- 
utes, whether  license  or  prohibitory,  contained 
the  words  "  within  this  State"  after  the  words 
'*  for  the  purpose  of  sale/'  thus  making  the 
keeping  illegal  only  when  it  was  for  the  pur- 
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f>ublished  March  31.  This  basis  will  continue 
n. existence  untii  the  Interstate  Oommi^on 
have  definitely  determined  the  question  of  the 
long  and  short  haul  clause.  Tou  are,  of  course, 
jkware  that  the  B.  R'y  &  8.  8.  classification 
makes  coal  oil,  car  loads,  sixth  class." 

The  noticeable  thing  about  this  letter  is  that 
it  refers  to  the  classification  of  the  Southern 
Railway  &  Steamship  Association  with  an  evi- 
dent purpose  to  have  complainant  understand 
ihat  this  defendant  recognized  and  accepted 
it  The  proof  shows  that  such  was  not  the 
fact.  Defendant,  though  it  accepted  it  in  part 
And  circulated  it  with  its  rate  sheets,  repudiated 
it  so  far  as  concerned  this  traffic  and  some 
others,  and  its  rates  were  materially  different 
from  what  they  should  have  been  had  that 
classification  governed  them.  The  repudiation 
of  it,  however,  was  only  notified  to  the  public 
by  the  making  of  special  rate  sheets  which 
were  not  in  conformitv  to  it;  obviously  a  very 
imperfect  mode  of  giving  the  information. 

Mav  28  complainant  writes : 

"Please  state  if  oil  in  tank  cars  and  barrels 
is  under  same  classification,  and  also  what  rate 
.per  barrel  you  ask  on  barreled  oil,  also  in 
bulk,  per  tank  car,  and  how  many  gallons  you 
laliow  to  a  barrel  in  bulk  per  tank  car." 

May  4  the  general  freight  agent  replies: 

**As  stated  in  my  last  communication,  the 
classification  of  coal  oil  in  barrels  in  car  load 
lots  is  sixth  class.  I  regret  that  I  am  not  yet 
-in  position  to  quote  tlurough  rates  on  coal  oil 
in  tank  cars  to  all  points  reached  by  connect- 
ing lines,  not  having  yet  received  the  necessary 
information  from  them. 

*'I  am  not  able  to  answer  your  inquiiy  as  to 
how  many  gallons  will  be  sllowed  to  the  bar- 
rel, but  beg  to  assure  you  that  every  consign- 
ment will  be  way  billed  upon  an  actual  weight 
basis." 

Here  is  repeated  the  erroneous  information 
itbout  the  classification. 

May  4  complainant  writes: 

**Do  you  take  tank  cars  of  oil  at  actual 
weight — that  is  to  say,  do  you  weigh  each  and 
-every  car?  At  what  rate  per  barrel  do  you 
now  take  barreled  oil;  also  bulk  oil  per  barrel, 
and  how  many  gallons  of  bulk  oil  do  you  al- 
low to  a  barrel;  also  what  charges  for  return 
.of  empty  tank  cars?  In  my  letter  of  April  18 
I  asked  you  if  you  were  now  giving  any  lower 
rates  to  other  parties  from  shipping  points  out- 
Bide  of  Cincinnati  on  coal  oil  to  the  various 
points  and  places  named  to  me  per  your  letter 
jof  April  18.  To  this  question  you  have  not  as 
yet  answered.  I  would  be  much  obliged  if 
you  would  answer  promptly." 

This  was  not  answered  promptly,  and  on 
May  7  complainant  writes  complainmg  of  the 
neglect,  and  also  of  discrimination  between 
;Sh!pments  in  barrels  and  in  tanks  supposed  to 
have  been  agreed  upon  at  a  meeting  in  Chi- 
cago. 

May  9  the  general  freight  agent  replies: 

"Rates  on  coal  oil.  Referring  to  your  two 
favors  of  the  4th  and  7th  instant  I  regret  that 
my  frequent  and  enforced  absences  from  Cin- 
cinnati have  at  times  prevented  as  prompt  re- 
plies being  given  to  your  communications  as  I 
would  have  wished. 

"I  beg  to  inform  you  that  this  company  was 
jiot  represented  at  any  meeting  held  in  Chi- 


cago on  March  11,  and  also  that  upon  all  sliip- 
ments  of  coal  oil  in  barrels  we  propose  charg- 
ing upon  an  actual  weight  basis. 

*'As  you  are  aware,  the  classification  of  the 
Southern  Railway  A  Steamship  Associatloii 
makes  the  rate  on  coal  oil  in  barrels,  car  load 
lots,  sixth  class.  You  are  also  aware  that  by 
special  authority  of  the  National  Railway 
Commissioners  the  lines  of  the  Southern  Rail- 
way &  Steamship  Association  have  renewed 
their  former  rates,  and  I  take  pleasure  in  for- 
warding you  by  this  mail  a  copy  of  our  latest 
tari£f  from  Cincinnati. 

"I  think  it  hardly  necessary  for  me  to  aay 
that  above  rates  wiU  be  charged  to  all  shippers 
alike." 

Here  the  mistake  about  the  dassificatioD  is 
again  repeated.  The  reference  to  the  National 
Railway  Commissioners — by  which  this  Com- 
mission was  intended — ^was  misleading,  to  say 
the  least.  The  Commission  never  investigatea 
coal  oil  rates,  or  gave  "special  authority  for 
their  renewal;  it  never  sanctioned  any  differ- 
ence in  the  rates  as  between  tank  car  and 
barrel  shipments,  and  had  never  up  to  the  date 
of  this  letter  had  its  attention  called  to  them  in 
any  way.  What  it  did  was  to  relieve  the  car- 
riers represented  in  tlie  association  tempora- 
rily from  the  strict  rule  of  the  fourth  section 
of  the  Act  to  Regulate  Commerce,  with  a  re- 
striction tliat  in  the  mean  time  the  disparities 
existing  under  their  tariffs  should  not  be  in- 
creased. 

May  11  complainant  writes,  and  what  he 
says  regarding  the  classification  of  the  South- 
ern Railroad  a  Steamship  Association  is  alto- 
gether natural  under  the  circumstances: 

"Yes;  I  am  aware  that  the  classification  of 
the  Southern  Railroad  &  Steamship  Associa- 
tion makes  rate  on  coal  oil  in  barrels  sixth 
class  (same  as  tank  cars),  but  what  does  such 
issuance  of  a  rate  amount  to  when  not  lived 
up  to  by  you' and  other  lines?  Mr.  Gault 
wrote  me  and  called  my  attention  particularly 
to  a  printed  circular  issued  by  Yirfil  Powers, 
Commissioner,  dated  November  1,  1886,  in 
which  barreled  and  tank  car  oil  is  both  made 
sixth  class.  Your  tariff  sheet  No.  11,  dated 
November,  1886,  just  received,  nuikes  barreled 
oil  fifth  class  and  tank  oil  sixth  class.  How 
do  you  reconcile  this?  But  this  difference  is 
trivial  compared  to  other  more  gross  oulrMei 
practiced  by  your  lines  and  others  in  carryioff 
tank  car  oil  by  the  lump  (regardless  of  weight) 
at  about  one  fourth  of  that  charged  on  bar 
reled  oil,  pound  for  pound. 

"You  say  that  upon  all  shipmoita  of  ooal 
oil  in  barrels  we  propose  charging  upon  an 
actual  weight  basis.  Does  this  apply  to  tank 
car  shipments  of  bulk  oil;  and,  if  so.  do  you 
actually  and  without  a  question  weigh  each 
and  every  tank  car  of  oil  ttiat  goes  over  yoar 
line,  and  charge  full  weight  thereon? 

"Please  name  me  rates  on  oil  in  tank  cars 
and  barrels  to  Lexington,  Chattaoooffa,  At- 
lanta, Birmioffham,  Jackson,  Misstssipid; 
Meridian  and  Yicksburg,  Mississippi;  Knox- 
viUe  and  Huntsville,  Tennessee;  Bhreveport 
Louisiana,  and  Montgomeiy,  Alabama.  I 
trust  and  hope  that  you  will  give  me  these 
rates  promptly. 

"Please  state  if  any  charge  for  return  ox 
empty  tank  cars.    Can  you  not  prorate  with 
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the  C.  W.  &  B.  80  as  to  give  me  through  rates 
Itom  here  to  above  points?'* 

The  reply  May  14  is  as  follows: 

*ln  my  letter  of  the  28th  ultimo ,  which  you 
Tefer  to,  I  advised  you  that  we  bad  renewed 
rates  to  all  points  south  of  the  Ohio  and  east 
of  the  Mississippi  River,  the  same  as  were  in 
-effect  on  March  81.  I  have  aireadv  sent  you 
^opy  of  our  tariff  No.  11,  which  indicates  rates 
now  in  effect  and  which  have  been  in  effect 
from  the  time  we  received  from  the  National 
Commissioners  the  exemption  from  the  fourth 
•clause  of  the  Interstate  Commerce  Law.  I 
note  your  request  to  be  furnished  with  rates 
to  Lexington,  Chattanooga,  Atlanta,  Birming- 
ham, Jackson,  Meridian,  Yicksburg,  Knox- 
vilIe,HuntsviHe,Bhreveport,  and  Montgomery, 
«nd  will  endeavor  to  obtain  the  necessarv  in- 
formation from  connecting  lines,  and  advise 
^ou  f  unher  as  early  as  possible.       * 

"I  regret  that  we  cannot  prorate  with  the 
C,  W.  &  B.  road,  and  our  rates  will  conse- 
•quentl)r  apply  from  Cincinnati." 

The  inquiry  as  to  a  charge  for  the  return  of 
the  tank  cars,  it  will  be  seen,  is  not  responded 
to. 

May  16  complainant  writes  to  get  rates 
«nd  adds: 

"Please  inform  me  why  you  cannot  prorate 
with  the  C,  W.  &  B.  on  the  through  rate  on 
the  oil  from  here.  Tou  certainly  must  pro- 
rate with  her  on  other  business  from  other 
points,  or  from  east  and  west" 

The  answer  May  20  was  that  "All  shipments 
•of  coal  oil  pay  our  rates  from  Cincinnati,  and 
we  are  not  prorating  on  this  traffic  from  any 
ix>int  whatever," 

8ome  other  letters  near  this  time  are  omitted 
4tf  not  beine  important  to  this  controversy. 

May  28  the  general  freight  agent  writes: 

"Referring  to  recent  correspondence  and 
•quoting  rates  to  the  points  named  in  your  let- 
ter of  the  11th  instant,  I  beg  to  inform  you 
that  the  following  rates  on  c<mJ  oil  are  obtain- 
4ible  from  Cincinnati  to  points  named: 


In  car  tanks. 

Xexington $  28  00 

<Chattanooga 60  00 

Atlanta. «1  80 

Birmingham 00  00 

Meridian 00  00 

Vioksbiuv 00  00 

KnoxvUle 60  00 


Per  100  lbs. 

Oar  loads 

in  barrels. 

ISoents. 

88  " 

46  •* 

47  *• 
4A  •• 
84  " 
88  " 


HantaviUe 87  o.  per  100  lbs. 

«br«veport. 118  00  04   •• 

Monttfomerj. lU  00  47   ** 

As  bearing  upon  this  table  a  list  of  ship- 
-ments  was  given,  some  of  the  figures  in  which 
require  notice.  The  rate — barrel  rate — to  Lex- 
ington was  soon  reduced  to  ten  cents  per  100 
pounds,  the  tank  rate  remaining  the  same. 
'The  average  shipment  in  tank  cars  to  that 
point  seems  to  have  been  of  81,228  pounds 
weight,  which  would  make  the  rate  on  tank 
-car  shipments  about  8.82  per  100  pounds,  and 
the  barrel  rate  about  20  per  cent  higher.  The 
^nly  shipper  to  this  point  in  either  mode  was 
the  Standard  Oil  Company  of  Kentucky.  In 
•contrast  to  these  the  shipments  from  Cincin- 
nati to  Chattanooga  were  in  tank  cars  varying 
from  25,000  to  48,815  pounds.  The  barrel 
rate  was  thirty-three  cents  per  100  pounds. 
The  tank  rate  was  $50  per  car.    At  thirty- 


three  cents  per  100  pounds  the  rate 
carried  in  the  smallest  car  would 
$82.50;  on  that  carried  in  the  larges 
have  been  $144.50.  On  an  average 
it  would  have  been  $118.54.  Tfa 
makes  the  rate  on  barrel  shipmen 
cent  in  excess  of  the  rate  on  tank  i 
instead  of  20  per  cent  excess  as  at  I 

A  similar  vast  discrepancy  was  sh 
rates  from  Cincinnati  to  Meridian, 
rate  was  $60,  which,  if  the  tanks  avt 
000,  would  make  the  rate  per  hundr 
twenty-five  cents;  or,  if  they  averaj 
twenty  cents;  but  while  this  charge 
the  rate  on  barrel  shipments  was  rais 
six  cents  per  100  pounds — probabl; 
than  175  per  cent  excess  over  thi 
rate. 

May  80  complainant  sent  the  foil 
ters: 

'Tlease  name  rate  on  oil,  tank  ca 
rels,  car  lots,  to  Mobile  and  New  Oi 

Also: 

'*Tours  28th,  enclosing  rates,  final 
after  several  applications.  These 
prohibitory  on  my  shipments,  as 
full  weU;  and  the  device  or  meth 
tank  car  shipment  in  bulk  is  purf 
against  me  (who  ship  entirelv  in 
order  that  I  cannot  compete  with  thi 
Oil  Company  in  the  sale  of  my  proc 

"By  these  rates  thus  given  me  to  i 
inent  points  in  the  South  you  dl 
against  my  shipments  not  less  th 
cent  and  as  high  as  218  per  cent,  w 
— Huntsville,  Ala. — ^you  make  the 
same  per  100  pounds  for  both  barre 
that  in  tank  cars.  I  will  here  sho^ 
I  arrive  at  this  comparison: 

"All  the  bulk  oil  carried  in  tank 
the  Pennsylvania  oil  regions  to  th 
pays  the  same  amount  for  50  galloi 
as  for  50  gallons  (including  the  bar 
empty  barrel  is  carried  extra  to  c 
for  the  return  of  the  empty  tank  ca 
not  bring  back  freight  as  against 
that  can.  I  maintain  and  assert  thi 
cars  of  the  Standard  Oil  Company  b 
100  barrels  of  50  gallons  (or  6,0 
each),  on  an  average,  while  some  of 
over  6.500  gallons  (or  180  barrels), 
fair  and  equitable  basis  I  will  call 
rels,  and  herewith  give  you  the  resu 
amount  of  discrimination  you  dare 
on  me  in  the  face  and  eyes  of  the 
Act:    (See  table  on  next  page.) 

<*Do  you  really  think  that  under 
state  Act  you  can  boldly  go  on  an< 
criminate  against  my  shipments,  to 
tion  of  my  business,  which  you  do 
willing  to  hazard  in  the  interest  of 
ard  on  Company  so  long  as  they  fc 
or  compensate  you  for  all  damage 
accrue  for  such  gross  violations  of  1 

"I  desire  to  call  your  attention  t< 
of  the  Interstate  Act  as  a  furth< 
from  one  who  wants  to  ship  his  o 
over  your  line,  and  to  give  you  not 
every  tank  carload  of  oil,  as  well  ( 
smafier  lot,  L.  C.  L.,  that  you  hi 
since  the  Interstate  Act  has  taken 
all  such  from  this  time  forth  th: 
nates  or  has  discriminated  againi 
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the  Act  to  Regulate  Commerce  which  were  en- 
acted to  establ&h  uniformity,  equality  and  pub- 
licity. 

It  is  proper  to  say  on  behalf  of  these  two  de- 
fendants that  after  the  flline  of  the  complaint 
their  rates  were  revised  and  made  much  more 
reasonable  and  Just  It  is  also  proper  to  give 
them  the  benefit  of  the  protest  made  by  the 
general  a^ent  of  the  first  named  company 
against  bemg  supposed  to  have  intentionally 
c^mied  the  very  large  tanks  with  knowledge  of 
the  actual  capacity.  If  the  officer  was  misled, 
as  he  claims  to  have  been,  the  blame  should 
fall  upon  the  party  deceiving  him.  We  cannot 
say  in  this  case  that  there  was  anything  more 
than  an  honest  misapprehension,  and  are  in- 
clined to  think  that  such  was  the  fact;  but  one 
of  the  difficulties  attending  cases  of  this  nature 
^  that  while  the  Law  imposes  severe  penalties 
on  the  carrier  and  its  agents  for  acts  on  their 
I>art  designed  or  calculated  to  create  discrimi- 
nation as  between  shippers,  it  imposes  none  on 
shippers  themselves  who  by  artifice,  misrepre- 
sentation, false  billing,  or  other  deception  of 
the  carrier,  secure  aavantages  to  themselves 
which  it  would  be  illegal  and  punishable  for 
the  carrier  voluntarily  to  srant  If,  therefore, 
the  agent  of  the  Standard  Oil  Company  had 
purposely  misled  the  defendant's  officer  in  the 
matter  referred  to,  and  thereby  obtained  an 
unfair  advantage,  the  complainant  would  be 
without  redress,  unless  on  the  ground  of  neg- 
ligence defendant  could  be  held  responsible  for 
acting  upon  the  false  information. 

The  Ulinois  Central  Railroad  Company  we 
find  to  have  discriminated  unjustlv  against 
complainant  by  making  some  of  the  barrel 
rates  excessively  high,  as  compared  to  those  on 
tank  car  shipments,  and  also  by  shipping  at 
car  rates,  irrespective  of  quantity,  while  lead- 
ing complainant  to  understand  that  if  the  ca- 
pacity exceeded  a  specified  minimum  the  ex- 
cess would  be  charged  for. 

From  the  evidence  it  appears  that  during  the 
period  in  controversy  tank  car  shipments  were 
muode  over  the  road  of  defendant  to  New  Or- 
leans only.  To  points  to  which  no  tank  car 
shipments  were  made  this  defendant  did  what 
was  also  done  by  the  Louisville  &  Nashville 
Railroad  Company  in  some  cases — made  the 
same  rates  by  the  100  pounds,  whether  ship- 
ments were  In  tanks  or  barrels.  If  these 
equal  rates  were  offered  to  the  public  in  good 
futh,  defendant  ought  to  be  compelled  to  give 
the  like  uniform  rates  to  points  to  which  tanks 
were  sent;  and  if  they  were  not  offered  in  good 
faith,  the  defendant  ought  to  be  held  estopped 
by  its  own  rate  sheets  from  disputing  the  jus- 
tice of  this  uniform  rule. 

But  in  this  case  we  find,  as  we  have  so  often 
found  in  others,  that  parties  applying  for  tank 
car  rates  are  misled  into  supposing  they  are 
eraded  by  quantity,  when  In  fact  they  are  uni- 
form by  the  tank  car. 

May  8, 1887,  the  general  freight  agent  of  de- 
fendant wrote  complainant  as  follows: 

*  *Tour8  wiUiout  date.  I  replied  to  your  pre- 
vious letter  promptly,  stating  that  the  rate  on 
oil  from  Cairo  (according  to  Uie  tariff  sent  you) 
when  in  full  car  loads  would  take  fourth  class, 
released,  whether  in  tanks  or  barrels,  which 
will  give  the  information  desired." 

May  4  he  wrote  again: 


"  Tours  of  the  80th  ultimo.  Our  rates  on 
oil  in  car  loads,  released,  20,000  pounds  and 
over,  Cairo  to  Jackson,  Mississippi,  50  barrels 
and  over,  $1.65  per  barrel;  in  tank  cars,  24,000 
pounds  and  over,  forty-seven  centa  per  100 
pounds;  Cairo  to  New  Orleans,  In  barrels  or 
tank,  car  loads,  24,000  pounds  and  over,  twen? 
ty-f our  cents  per  100  pounds. 

"We  have  no  rates  at  present  in  effect  from 
Cleveland,  but  would  refer  you  to  H.  Coope, 
Ga.,  O.  &  W.  Railroad,  Cincinnati,  Ohio,  for 
rates  from  that  point  to  N.  O.  and  JacksoOt 
Miss.,  via  Odin." 

What  is  noticeable  in  these  letters  is  that  the 
rate  given  is  the  same  on  shipments  in  the  two 
modes,  and  that  a  minimum  car  load  rate  is 
mentioned.  The  ftgent  explains  in  oral  testi- 
mony before  the  (>)mmission  that  the  rates 
here  specified  were  the  old  rates  temporarily 
restored,  and  that  there  was  a  complete  revis- 
ion of  rates  afterwards. 

May  81  the  agent  writes  complainant: 

"Rates  on  oil. — ^1  have  your  much  appre- 
ciated favor  of  the  26th  instant.  We  charge 
for  actual  weights  on  oil,  whether  in  tanks  or 
barrels;  and,  as  previously  advised,  our  rates 
are  to  all  shippers  alike. 

"Tanks  which  are  hauled  one  way  loaded 
are  at  present  returned  without  extra  c&arge  in 
the  same  manner  as  other  foreign  cars  are 
handled. 

"The  Mississippi  Valley  joint  clasriflcation 
makes  coal  oil  in  car  loads,  whether  in  wood 
or  in  tanks,  fourth  class,  which  rates  we  charge 
to  points  taking  Mississippi  Valley  Joint  dassi- 
flcation." 

The  agent  says  of  this  letter  in  hia  oral  evi- 
dence: 

"That  refers  to  oil  to  local  stations.  IX  does 
not  refer  to  New  Orleans,  as  Mr.  Rice  had  been 
repeatedly  advised  what  the  rate  was  there." 

To  put  this  in  plain  English  it  is  this:  De- 
fendant proposed  to  charge  for  actual  weight 
on  oil  in  tanks  to  the  points  onljf  to  whidi  no 
shipments  in  tanks  were  made.  The  offer  of 
equal  rates  to  the  shippers  in  banelfl  was 
therefore  illusory. 

September  80  complainant  wrote  the  general 
f  reifi^ht  agent — 

"I  desire  and  propose  to  build  twenty  tank 
cars  immediately  to  run  over  your  lines,  pro* 
vided  you  will  assure  or  guaranty  me  as  low 
net  rates  as  you  accord  to  any  other  shipper, 
regardless  of  quantity  shipped;  also  that  yoa 
will  carry  oil  lor  me  in  tank  cars  from  any 
point  or  station  on  your  line  to  points  on  and 
beyond  your  lines  at  the  same  proportionate 
(or  division  of  a  through  rate)  that  you  receive 
or  get  out  of  the  most  f avoreid  shipper. 

"Please  state  how  large  capacity  of  tank  can 
you  would  allow  to  run  over  your  road  and 
now  larffe  tank  cars  have  been  used  on  your 
road;  please  answer  promptly." 

The  answer,  November  2,  is  as  foUowa: 

"Rate  on  oil  from  Cairo— Upon  returning 
to  my  office,  after  an  absence  oi  several  weeu 
out  on  the  line,  I  find  your  favor  of  Beptember 
80  and  October  18. 

"Coal  oil  or  its  products  in  barrela  ia  now 
third  class;  if  released,  sixth  class;  actual 
weight  to  be  charged  for  each  case,  but  not  less 
than  24,000  pounds  per  car  load.  I  tmat  this 
heavy  reduction  in  our  local  ratea  will  enable 
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Just  and  unreasonable,  but  without  ayail .  They 
asked  the  general  freight  agent  of  the  said 
railroad  on  Octob^  V4,  1887,  if  the  said  rate 
or  charge  for  the  said  service  was  not  raised 
from  twenty-five  cents  per  barrel  to  thirty- four 
cents  per  barrel  at  the  request  and  dictation  of 
the  Standard  Oil  Company.  The  answer  to 
said  question  was,  in  substance  and  effect,  that 
the  rate  or  charge  for  said  service  was  so  raised 
and  increased  at  the  request  and  dictation  of 
the  Standard  Oil  Company;  that  said  Standard 
Oil  Company  was  a  large  shipper  of  freight 
over  their  road  and  branches  and  that  they 
(meaning  the  railroad  management)  felt  obliged 
to  comply  with  the  wishes  of  the  said  Standard 
Oil  Company  in  these  matters  and  obey  its  be- 
hests, as  a  failure  to  so  comply  and  obey  would, 
it  was  feared,  result  in  a  loss  of  business  from 
said  Standard  Oil  Company  to  said  road. 

X.  The  Standard  Oil  Company  is  a  corpo- 
ration engaged  in  the  same  business  as  petition- 
ers and  is  a  rival  of  petitioners  in  said  business. 
Petitioners  charge  that  the  said  Standard  Oil 
Company  has  for  years  past  and  still  does  ex- 
ert its  influence  with  and  over  said  railroad, 
its  management  and  officials  to  compel  them 
to  exact  unjust,  unreasonable  and  extortionate 
rates  and  charges  and  conditions  of  shipment 
from  petitioners,  and  other  refiners  and  shippers 
of  oil  in  Western  Pennsylvania,  in  order  to  in- 
jure, embarrass,  cripple,  and  if  possible,  ruin 
their  business.  That  the  efforts  of  the  said 
Standard  Oil  Company  in  this  direction  are 
unceasing  and  have  heretofore  and  do  now 
prevaU  with  said  railroad  management  and 
officials  as  well  as  with  the  other  railroad  com- 
panies operating  in  said  region.  That  the  rate 
or  charge  of  twenty-five  cents  per  barrel  for 
said  service  prior  to  April  5.  1887,  instead  of 
twelve  cents  per  barrel,  was  due  to  the  inter- 
ference and  dictation  of  the  said  Standard  Oil 
Company  with  a  view  to  injure  the  business 
of  petitioners,  and  others. 

XI.  Petitioners  shipped  from  Titusville  to 
Buffalo  aforesaid  over  the  said  railroad  since 
April  6,  1887,  to  the  14th  day  of  February 
A.  D.  1888,  12,298  barrels  of  refined  oil  in  102 
cars.  Owinff  to  lack  of  information  petition- 
ers are  unable  to  state  when  said  Receivership 
ceased,  and  are  therefore  unable  to  give  the 
precise  number  of  barrels  shipped  during  said 
receivership,  and  the  number  shipped  during 
the  time  that  the  Western  New  York  &  Penn- 
sylvania Railway  Company  has  had  control  of 
said  road.  Petioners  request  the  privilege  of 
stating  the  number  of  barrels  carried  by  each 
when  the  in  formation  shall  be  furnished  them. 

XII.  Petitioners  have  sustained  and  suffered 
loss  and  damage  by  reason  of  the  unjust  and 
unreasonable  toll,  rates  and  charges  herein 
complained  of  and  the  unjust  and  unreason- 
able conditions  of  shipment  imposed  upon  their 
traffic  as  aforesaid,  and  the  discrimination 
practiced  by  said  Receiver  and  the  said  Western 
New  York  &  Pennsylvania  Railway  Company 
against  the  said  City  of  Buffalo  ana  the  traffic 
of  petitioners  as  aforesaid  since  April  5,  1887, 
the  sum  of  $2,886.46  and  that  the  interest  there- 
on to  the  14th  of  February  A.  D.  1885,  amounts 
to  about  $74,  which  is  also  claimed.  And  pe- 
titioners are  continuing  to  sustain  loss  and 
damage  each  lime  a  shipment  is  made.  Pe- 
titioners request  that  they  be  allowed  to  state 
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amount  of  loss  and  damage  sustained  by  them 
during  the  time  of  said  receivership,  and  since, 
when  the  facts  are  known  in  order  to  charge 
each  respondent  with  his  or  its  proper  amount 
Petitioners  pray  that  the  said  G.  ClintoD 
Gardner,  Receiver,  and  the  said  Western  New 
York  &  Pennsylvania  Railwav  Company,  ber 
cited  to  appear  and  answer  this  petition;  and 
that  they  be  required  to  make  discovery  of  the 
number  of  barrels  of  oil  carried  by  each  since 
April  5,  1887,  for  petitioners  between  Titus- 
ville and  Buffalo;  and  that  the  grievances  here- 
inbefore set  forth  be  investigated;  and  that  on 
final  hearing  petitioners  be  awarded  such  dam- 
ages as  shful  be  lust  and  proper  by  wav  of 
reparation;  and  that  the  said  Western  New 
York  &  Pennsylvania  Railway  Company  be 
notified  and  ordered  to  cease  and  desist  from 
the  violations  of  said  Act  complained  of;  and 
the  said  Receiver  and  said  last  mentioned  Rail- 
way Company  be  ordered  to  make  such  other 
and  further  reparation  as  shall  be  just  and 
proper,  and  that  such  further  orders  be  made 
and  proceedings  be  had  as  shall  fully  protect 
petitioners. 


William  H.  HEARD 

V, 

GEORGIA  R.  R.  00. 

(No.  46.) 

*1.  IPuMBengevm  paying  the  same  fare  up- 
on the  same  railroad  train,  whether 
white  or  coloredy  are  entitled  to 
eqnalit  J*  of  transportatioiiy  in  respect 
to  the  character  of  the  cars  in  which 
they  travel,  and  the  comforts  and  con- 
veniences supplied. 

2.  Separation  of  wliite  and  colored 
passengers  paying  the  same  fare  is 
not  unlawful,  if  cars  and  aocommoda* 
tions  equal  in  all  respects  are  furnished 
to  both,  and  the  same  care  and  protec- 
tion of  passengers  observed. 

8.  By  requiring  the  petitioner  who  had 
paid  a  first  class  fare  to  ride  in  a  half 
car  set  apart  for  colored  passen- 
gers* with  accommodations  and  com- 
forts inferior  to  the  car  for  white  passen- 
gers in  the  same  train  who  paid  the  same 
fare,  and  without  the  protection  against 
annoyance  furnished  to  white  x>as8en- 
g^rs,  the  Georg^  Railroad  Company 
subjected  him  to  undue  and  unreason- 
able prejudice  and  disadvantage,  in 
violation  of  the  third  section  of  the  Act 
to  Regulate  Commerce. 

(Heard  Deo.  IS,  1887;  Decided  Veh.  16, 1888.) 

COMPLAINT  based  upon  tbe  exclusion  of 
a  colored  passenger  from  a  first  class  car. 
See  plettdings,  ante,  498. 

Mesar».  J.  W.  Cromwell  and  W.  C.  Mar- 
tin*  for  petitioner. 

Mr.  Joseph  B,  Cummingt  for  defendant. 

Repobt  and  Opinion  of  the  Commission. 

Schoonmaker,  Cammimtmer: 

The  issue  presented  by  the  pleadings  in  this 

*Headnotee  by  Coourr,  Cha^rmaru 
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upon  barrel  shipments  yaried  from  20  per  cent 
to  two  hundred  or  more.  Neither  greater  risks, 
greater  expense,  competition  by  water  trans- 
portation, or  any  other  fact  or  circumstance 
brought  forward  in  defense,  or  all  combined, 
can  account  for  these  differences.  The  con- 
clusion is  irresistible  that  the  rate  sheets  were 
not  considerately  made  with  a  view  to  relative 
justice. 

We  have  thus,  with  as  much  brevity  as  was 
practicable,  in  view  of  the  great  bulk  of  evi- 
aence,  reviewed  the  cases  and  expressed  our 
conclusions.  It  remains  only  to  direct  what 
orders  shall  be  entered  in  the  cases,  respect- 
ively. 

In  the  case  against  the  Louisville  &  Nash- 
ville RaUroad  Company  order  will  be  entered 
that  the  defendant  do  forthwith  cease  and 
henceforward  abstain  fron^  the  unjust  discrim- 
ination found  to  exist  in  its  charges  for  the 
transportation  of  petroleum  oils  as  between 
shipments  in  barrels  and  in  tanks,  and  from 
making  any  higher  charges  by  tlie  hundred 

Sounds  for  the  transportation  of  "the  oils  in 
arrels,  including  the  barrels,  than  it  makes  or 
shall  make,  contemporaneoudly,  for  the  trans- 
portation of  the  like  weight  of  the  oils  in 
tanks. 

It  will  be  further  ordered  in  the  same  case 
that  the  said  defendant  do  forthwith  cease  and 
hereafter  abstain  from  making  uniform  rates 
for  the  transportation  of  petroleum  oils  by  the 
tank  car  instead  of  by  weight  or  quantity  when 
the  capacity  of  the  tank  cars  in  use  on  the 
lines  of  road  is  not  uniform  or  nearly  so;  the 
necessary  effect  of  such  uniform  rates  by  the 
tank  being  to  establish  unjust  discriminations 
and  to  give  the  shippers  of  oils  in  tanks  undue 
and  unreasonable  preference  and  advantage. 

In  the  case  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  order  will 
be  entered  that  the  defendant  do  forthwith 
cease  and  henceforward  abstain  from  tlie  un- 
just discrimination  found  to  exist  in  its  charges 
for  transportation  of  petroleum  oils  as  between 
Bhipments  in  barrels  and  in  tanks,  and  from 
making  any  higher  charges  by  the  hundred 
pounds  for  the  transportation  of  the  oils  in 
Darrels,  including  the  barrels,  than  it  makes  or 
shall  make  contemporaneously,  for  the  trans- 
portation of  the  like  weight  of  the  oils  in  tanks. 

In  the  case  against  the  Cincinnati,  New  Or- 
leans &  Texas  Faciflc  Railway  Company  order 
will  be  entered  in  the  same  terms  as  the  order 
above  directed  to  be  entered  against  the  Louis- 
ville &  Nashville  Railroad  Company. 

In  the  case  against  the  Cincinnati,  New  Or 
leans  <&  Texas  Pacific  Railway  Company  and 
the  Alabama  Oreat  Southern  Railroad  Com- 
pany order  will  be  entered  in  Uie  same  terms  as 
the  order  above  directed  to  be  entered  against 
the  Louisville  &  Nashville  Railroad  Company. 

In  the  case  against  the  Newport  News  &  Mis- 
sissippi Valley  Company  and  the  Louisville, 
New  Orleans  &  Texas  Railroad  Company  or- 
der will  be  entered  In  the  same  terms  as  the 
order  above  directed  to  be  entered  against  the 
Louisville  &  Nashville  Railroad  Company. 

In  the  case  against  the  Newport  News  A  Mis- 
sissippi Valley  Company  and  the  lUinois  Cent- 
ral Railroad  Company  order  will  be  entered  in 
the  same  terms  as  the  order  above  directed  to 


be  entered  against  the  Louisville  A  Nashville 
Railroad  Company. 

In  the  case  against  the  Illinois  Central  Rail- 
road Company  order  will  be  entered  In  the 
same  terms  as  the  order  above  directed  to  be 
entered  against  the  Louisville  &  Nashville  Rail- 
road Company. 

In  the  case  in  which  the  Illinois  Central 
Railroad  Company  is  sole  defendant  it  is  un- 
necessary to  enter  any  order  at  this  time.  la 
so  far  as  discriminations  have  arisen  from  rates 
on  tank  shipments  they  will  be  directed  by 
this  company  if  the  order  made  against  it  in 
the  case  last  above  mentioned  is  observed.  As 
to  the  further  controversy  which  this  case  pre- 
sents, what  is  said  in  the  cases  against  the  Mo- 
bile &  Ohio  and  the  Mississippi  &  Tennessee 
Railroad  Companies  is  directly  in  point. 

In  each  of  the  cases  in  which  an  order  is  to 
be  made,  aa  above  stated,  a  report  and  findine 
of  facts  and  conclusions  is  entered  herewith 
and  is  to  be  considered  a  part  hereof. 


BOSTON  CHAMBER  OT    COMMBROB. 

V, 

LAKE  SHORE  &  MICHIGAN  SOUTH- 
ERN  R.  CO.,  New  York  Central  &  Hudson 
River  R.  R.  Co.,  and  Boston  &  Albany  R. 
RCo. 

SAME 

LAKE   SHORE  &    MICHIGAN    SOUTH- 
ERN R.  CO. 

SAME 

NEW    YORK    CENTRAL    &     HUDSON 
RIVER  R.  R  CO. 

(Nos.  61-68.) 

1.  *The  relative  reasonableness  of  rates 
on  shipments  from  western  points  to 
cities  on  the  Atlantic  seaboard  is  to 

be  determined  by  all  the  circunistances 
and  conditions  that  affect  tbe  traffic 
to  the  respective  points  between  -wbich 
the  rates  are  qnestioned,  and  not  solely 
by  one  standard  of  comparison. 

2.  The  length  and  ^character  of  the  banlf 
the  cost  of  service,  the  volnme  of  busi- 
ness, the  conditions  of  competitioii.  the 
storage  capacity  and  the  fceogrrapliical 
situation  oi  the  different  terminal  points 
are  all  elements  of  importaaee  oear- 
ing  upon  the  relative  reaaom^ble- 
ness  of  the  respective  chaarfl^es  for 
transportation. 

8.  The  fact  that  the  export  rates  through 
Boston*  and  the  rates  on  merohan^e 
intended  for  coast  wise  points  east  of 
Portland,  and  the  west  bound  rates 
from  Boston  have  been  made  by  the 
carriers  tbe  same  as  oorreeponding 
New  York  rates  in  order  to  put  Boston 
on  an  eqoality  with  New  York  and  other 
seaboard  cities  wherever  Boston  is  a 
competitor  with  those  cities  is  not  eon- 
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Tille  consisted,  went  on  to  say:  "It  consists 
in  according  to  other  points,  notably  Rich- 
mond and  Lynchburg,  in  the  rehandling  of 
f)rovi8ionB  spoken  of,  a  better  rate  and  facili- 
ties than  it  accords  to  Danville  for  the  same 
services."  And  he  proceeds  with  specification 
as  follows:  "Provisions  shipped  ^om  points 
north  of  the  Ohio  River  and  reshipped  at 
Lynchburg  and  Richmond  are  carried  through 
to  points  in  North  and  South  Carolina  at  rates 
considerably  lower  than  if  the  same  goods 
were  shipped  to  Danville  and  reshipped  from 
Danville  to  the  same  points  South." 

The  witness,  Samuel  P.  Wimbish,  in  answer 
to  the  question  whether  defendant,  since  the 
fifth  of  April  last,  had  discriminated  in  mat- 
ter of  freight  rates  to  Danville  and  other  points 
«nd  against  Danville  and  its  people,  said:  "To 
the  best  of  my  knowledge  and  belief  it  has. 
For  example,  defendant,  before  the  fifth  of 
April  and  since,  had  its  freight  charges  so  ar- 
ranged as  that  said  charges  from  Richmond 
4Uid  Lynchburg  to  Greensboro/  Charlotte,  and 
other  points  were  and  are  now  far  lower,  rel- 
atively speaking,  than  between  any  of  said 
towns  and  Danville." 

Witnesses  John  W.  Caton  and  B.  S.  Crews 
give  similar  evidence,  and  it  seems  to  stand  in 
Contradistinction  to  that  of  the  officers  of  the 
road,  who  testify  positively  that  no  advantage  in 
rates  is  accorded  to  either  Richmond  or  Lynch- 
bui^.  and  that  the  same  charges  in  proportion 
to  (UBtance  are  made  from  them  as  from  Dan- 
-viUe  to  other  towns  on  defendant's  line.  The 
supposed  discrimination  is,  however,  explained 
by  tabulated  statements  which  the  witness,  in 
support  of  the  petition,  files  and  from  which 
we  may  see  exactly  what  the  discrimination 
consists  in. 

These  tabulated  statements  show  what  the 
charges  are  which  are  made  by  defendant  up- 
on consignments  of  ^rain  and  of  meats  from 
Richmond  and  Danville,  respectively,  to  other 
towns  on  defendant's  line,  and  also  the  charges 
made  from  Richmond  to  Danville,  the  pur- 
pose being  to  show  that,  in  competing  for  the 
trade  of  local  points  on  defendant's  road,  Dan- 
ville is  placed  at  a  disadvantage.  The  state- 
ment, so  far  as  it  relates  to  charges  for  the 
transportation  of  grain  is  here  given. 

From  Richmond  to  Reidsville,  N.  C,  164 
-miles,  charge  eighteen  cents  per  cwt.;  from 
Richmond  to  Danville,  140  miles,  fifteen  cents; 
thence  to  Reidsville,  twenty-four  miles,  eight 
•cents;  total,  twentv-three  cents. 

From  Richmond  to  Greensboro,'  218  miles, 
twenty  cents;  from  Danville  to  Greensboro,' 
forty-nine  miles,  ten  cents;  added  to  rate  to 
Danville,  twenty-five  cents. 

From  Richmond  to  Durham,  230'  miles, 
twenty-one  cents;  from  Danville  to  Durham, 
eighty  miles,  fifteen  cents;  added  to  rate  to 
Danville,  thirty  cents. 

From  Richmond  to  Charlotte,  281  miles, 
twenty-one  cents;  from  Danville  to  Charlotte, 
141  miles,  fifteen  cents;  added  to  rate  to  Dan- 
-viile,  thirtv  cents. 

From  Richmond  to  Ashevllle,  860  miles, 
twenty-eight  cents;  from  Danville  to  Ashe- 
Tille,  220  miles,  twenty-seven  cents;  added  to 
rate  to  Danville,  forty-two  cents. 

From  Richmond  to  Salisbury,  280  miles, 
twenty-one  cents;  from  Danville  to  Salisbury, 
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ninety  miles,  fifteen  cents;  added  to  rate  to 
Danville,  thirty  cents. 

From  Richmond  to  High  Point,  218  miles, 
twenty-one  cents;  from  Danville  to  High 
Point,  seventy-eight  miles,  nineteen  cents; 
added  to  rate  to  Danville,  thirty -six  cents. 

The  showing  in  respect  to  meats  is  similar  to 
this,  and  another  statement  of  shipments  from 
Chicago  or  other  western  point  to  Richmond 
and  to  Danville,  respectively,  would,  when 
reshipments  were  made  to  the  other  points 
named,  result  in  like  discrepancies.  The  dis- 
crimination the  petitioners  complain  of  is  that 
defendant's  rates  are  so  made  that  the  Dan- 
ville merchant  cannot  deliver  his  goods  at 
Reidsville,  Greensboro,'  and  other  towns 
named  at  which  he  may  sell  them  at  rates  for 
transportation  as  low  as  are  accorded  to  Rich- 
mond. 

The  most  casual  inspection  of  this  state- 
ment, however,  will  make  plain  to  the  mind 
that  the  difference  in  rates  which  it  shows  In 
favor  of  Richmond  results  from  the  fact  that 
from  Richmond  the  propertv  is  supposed 
be  taken  directly  to  the  several  points  named, 
while  the  Danville  shipments  are  first  made 
from  Richmond  to  Danville  and  then  from 
Danville  to  the  ultimate  destination.  The  dif- 
ference is,  therefore,  a  difference  between  the 
charge  for  one  transportation  covering  a  defi- 
nite distance  and  that  for  two  transportations 
which  aggregate  the  same  distance.  The  pe- 
titioners thinE  that  upon  such  goods  bought  in 
Richmond,  as  they  sell  at  Reidsville  or  other 
points  named,  they  should  be  charged  in  the 
aggregate  only  the  rates  which  are  charged 
when  the  consignment  is  .directly  from  Rich- 
mond through  to  the  same  point.  Defendant 
assents  to  this  when  the  Danville  merchant 
ships  directly  from  Richmond  to  the  place  of 
sale,  but  declines  to  allow  it  when  the  ship- 
ment is  first  to  Danville  and  then  to  the  ulti- 
mate destination.  It  is  the  denial  of  this  priv- 
ilege of  having  the  two  shipments  count  as  one 
which  constitutes  the  aiscrimination  com- 
plained of. 

The  concession  here  claimed  bears  resem- 
blance to  an  attempt  to  compel  the  railroad 
company  to  establish  the  system  which  in 
some  parts  of  the  country  is  known  as  "mill- 
ing in  transit" — a  favor  in  transportation 
most  often,  perhaps,  allowed  to  manufactur- 
ers of  flour,  but  which  is  known  in  other  in- 
dustries also.  In  proceedings  before  the  Com- 
mission where  this  svstem  has  incidentally 
been  spoken  of  it  has  been  said  to  have  haa 
its  origin  in  the  desire  of  carriers  which  re- 
ceived wheat  for  delivery  to  millers  on  their 
line  to  control  the  transportation  of  the  manu- 
factured article  and  keep  it  from  passing  to 
the  hands  of  competitors.  It  is  not  likely  that 
this  is  the  sole  reason  for  the  practice,  and  we 
mention  it  only  as  one  that  has  been  named. 
The  control  oi  the  carriage  would  be  assured 
by  giving  to  the  consignor  of  wheat  a  through 
rate  from  the  point  of  reception  to  the  point 
at  which  he  expected  to  market  his  flour,  but 
with  the  privilege  of  converting  the  wheat  in- 
to flour  at  an  intermediate  point.  The  advan- 
tage of  such  a  privilege  to  the  consignor  may 
be  shown  by  a  supposed  case.  Let  it  be  as- 
sumed that  the  rate  on  wheat  from  Chicago  to 
New  York  is  twenty-five  cents  per  hundred 
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first  named  respondents  also  form  a  through 
railroad  line  from  Chicago  to  Kew  York,  and 
the  said  lines,  respectively,  have  established 
joint  tariffs  of  rates,  fares  and  charges  for  such 
continuous  lines,  and  each  of  said  companies 
operates  its  own  road. 

Before  and  since  the  Act  to  Regulate  Com- 
merce took  effect  the  first  two  respondent  rail- 
roads have  been  largely  enffased  in  transport- 
ing from  Chicago  to  "New  xotk,  by  continuous 
carriage  and  under  a  Joint  arrangement  as  to 
through  rates,  the  issuance  of  bills  of  lading, 
and  the  interchange  of  cars,  large  quantities 
and  varieties  of  merchandise,  which  have, 
since  the  Act  to  Regulate  Commerce  took  ef- 
fect, been  divided  into  six  different  classes  in 
the  traffic  tariffs. 

The  length  of  the  entire  haul  from  Chicago 
to  New  York  is,  for  purposes  of  division,  taken 
at  984  miles,  made  up  as  follows: 

L.  8.  &  M.  Sm  Chloaflro  to  Buffalo 688  miles. 

N.  r.  O.  &  H.  R..  to  New  Work 446  " 

Actual  distance  from  Gbicaffo  to  N.  Y...  961  ** 

L.  8.  &  M.  8.,  Chicafiro  to  Buffalo 640  ** 

N.  Y.  C.  &  H.  R^  Buffalo  to  East  Albany  299  «* 
N.  Y.  a  ft  H.  B.,  Bast  Albany  to  New 

York -. 148  " 

The  haul  from  Chicago  to  New  York,  via 
the  Pennsylvania  Company's  line,  for  purposes 
of  division,  is  920  miles  to  Jersey  City. 

During  the  same  period  the  three  respond- 
ent railroads  have  also  been  largelv  engaged 
in  transporting  from  Chicago  to  Boston,  by 
continuous  carnage  and  under  a  loint  arrange- 
ment as  to  rates,  issuance  of  bills  of  lading, 
and  interchange  of  cars,  the  same  several 
classes  of  merchandise. 

The  entire  haul  from  Chicago  to  Boston  is 
1,040  miles,  for  purposes  of  division  made  up 
as  follows: 

L.  S.  &  M.  Sm  Chloaflro  to  Buffalo 688  miles. 

N.  Y.O.  ft  H.R.,  Buffalo  to  Bast  Albany,  801    ** 

Boston  ft  Albany,  East  Albany  to  Boston,  801 

Actual  haul  Chicago  to  Boston 1,040 

L.  S.  ft  M.  8..  Chlcaffp  to  Buffalo 640 

N.  Y.  0.  ft  H.  R.,  Buffalo  to  Bast  Albany.  809 

Boston  ft  Albany,  East  Albany  to  Boston,  801    '* 

In  the  tariff  classification  flour  and  grain  in 
car  load  lots  are  in  the  sixth  class;  in  less  than 
car  load  lots  in  the  fifth  class;  provisions  such 
as  salted  meats,  pork  products,  etc.,  in  car 
load  lots  in  the  fifth  class;  in  less  than  car  load 
lots  in  the  fourth  class;  butter  and  eggs  in  the 
second  class,  and  cheese  in  the  third  class. 

The  Joint  rates  and  charges  fixed  whereby 
the  respondents  under  the  arrangements  be- 
tween them  for  the  through  transportation  per 
hundred  pounds  for  the  several  classes  of  mer- 
chandise from  Chicago  to  New  York  and  from 
Chicago  to  Boston,  respectively,  are  as  follows : 
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Class. 


1st. 
8d.. 
8d.. 
4th. 
6th. 
6th. 


To 
New  York. 


To 
Boston. 


76 

85 

66 

75 

60 

55 

86 

40 

30 

85 

86 

80 

These  rates  when  extended  to  car  load  lots 
of  fiour  and  grain  (sixth  class),  averaging 
80,000  pounds  per  car,  result  as  follows: 

Freight  per  oar  Cbloaffo  to  New  York $75  00 

Jfrelght  per  car  Chloaffo  to  Boston 90  00 


The  additional  transportation  charsed  toBo»> 
ton  of  ten  cents  per  hundred  pounds  for  the* 
first  two  classes  and  of  five  cents  per  hundred 
pounds  for  the  four  other  classes  over  the  New 
York  rates  for  like  kinds  of  merchandise  is  an 
extra  fixed  charge  or  arbitrary  which  has  for 
many  years  been  added  to  the*  New  York  rate 
in  fixing  the  Boston  rate,  irrespective  of  the 
amount  of  the  New  York  rate. 

The  term  a/rbitfo/ry  is  a  technical  term,  ex- 
pressing a  difference  which  does  not  change 
with  the  through  rate;  and  similar  arbitrary 
differences  have  for  years  prevailed  at  Mont- 
real, Philadelphia,  and  Baltimore,  of  two  cents 
at  the  liiat  two  cities  and  three  cents  at  the 
last  nameo  less  than  the  New  York  rate. 

For  west  bound  freight  no  additional  charge 
for  transportation  from  Boston  to  Chicago  over 
the  rate  from  New  York  to  Chicago  has  for 
several  years  been  made,  but  the  rates  fronv 
both  cities  have  been  the  same;  and  since  the 
Act  to  Regulate  Commerce  took  effect  the  rates- 
for  west  bound  freight,  boUi  from  Boston  and 
New  York,  have  l^en  the  same  as  the  east 
bound  rates  from  Chicago  to  New  York  for 
the  different  classes. 

The  through  rates  which  under  the  agree- 
ment between  the  roads  are  charged  for  the 
transportation  of  the  different  classes  of  mer- 
chandise from  Chicago  to  New  York  and  to 
Boston,  respectively,  are  collected  from  the 
shipper  or  consignee,  as  the  case  may  be,  in  a 
lump  sum;  and  the  monevs  so  collected  are 
distributed  among  the  roads  according  to  cer- 
tain percentages  or  divisions  fixed  upon  be- 
tween them,  based  upon  the  distances  taken 
for  that  purpose,  before  stated,  and  not  upon 
the  actual  milage  of  the  respective  roads. 
These  percentages  or  divisions  of  the  through 
rates  are  shown  in  detail  by  the  testimony,  hat 
are  not  deemed  material,  and  are  thetrefoie 
omitted  from  these  findings. 

The  distance  by  the  Pennsylvania  Railroad 
and  its  connections  to  the  pointa  reached  l^ 
it  are  as  follows: 

Chicago  to  Philadelphia 880  mOes. 

Chlca«ro  to  New  York 980     " 

Chloa^  to  Boston W5B 

The  rates  by  the  Pennsylvania  lines  to  Phil- 
adelphia from  Chicago  are  two  cents  less  per 
hundred  pounds,  or  $6  per  car  load  of 
80,000  pounds,  than  to  New  York;  and  the 
rates  by  these  lines  to  New  York  City  and  to 
Boston,  respectively,  are  the  same  as  by  the 
respondents  lines. 

The  merchandise  intended  for  New  York 
and  the  merchandise  intended  for  Boston  are 
in  their  transportation  from  Chicago  to  East 
Albanv  carried  over  the  same  lines  and  the 
same  distances. 

Since  the  Act  to  Regulate  Commerce  went 
into  effect  the  three  respondent  carriers  have 
also,  under  through  bills  of  lading  from  Chi- 
cago to  Liverpool  and  other  foreign  porta,  bee» 
largelv  engaged  (under  a  Joint  arrangement  for 
rates  between  themselves  and  steaoiship  com* 
panics  or  vessels  performing  ocean  carriage 
from  Boston)  in  transporting  the  various  classas 
of  merchandise,  but  more  especially  flour  and 
grain,  over  their  respective  roads  from  Chicago 
to  East  Boston,  where  the  merohandiaft  haa> 
been  transferred  to  yeasela  ta  stetiiiBhipt^ 
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others  we  may  re^et  the  fact»  but  we  cannot 
under  any  authority  the  law  has  conferred  up- 
on us  interpose  to  change  it. 

The  conclusion  is  that  the  Commission  can- 
not adjudge  the  defendant  guilty  of  unjust 
-discrimination  in  the  particular  mentioned. 
Neither  can  it  find  upon  the  evidence  that  any 
advantage  which  is  obtained  by  Richmond  or 
nay  other  locality  by  means  of  low  rates  given 
by  connecting  roads  is  chargeable  as  a  wrong 
<ione  by  defendant.  The  naming  of  a  through 
rate  by  the  defendant  to  or  from  any  distant 
point  and  the  receiving  of  the  freleht  moneys 
on  a  consignment  do  not  of  themselves  charge 
the  defendant  with  any  responsibility  in  re- 
spect to  the  rates  beyond  its  own  line.  There 
is  no  wrong  on  its  part  in  giving  to  its  custom- 
ers information  respecting  such  rates  nor  in  re- 
•ceiving  payment  for  both  itself  and  its  coo  nee- 
iions.  On  the  contrary,  it  is  a  great  business 
•convenience,  and  any  carrier  which  should  re- 
fuse to  give  through  bills  when  it  could  do  so 
or  to  name  through  rates  which  are  made  up 
by  addinfl^  its  own  to  the  rates  made  by  its  con- 
nections would  be  justly  liable  to  very  severe 
oensure.  Through  bills  are  among  the  most 
important  and  valuable  of  transportation  facili- 
ties, and  it  is  not  only  important  that  the  con- 
fiignor  should  know  before  he  forwards  the 
goods  what  the  charges  upon  them  for  the 
whole  distance  are  to  be,  but  it  commonly 
saves  him  much  trouble  and  avoids  mistakes 


if  he  can  procure  the  information  from  the  lo- 
cal agent  of  the  receiving  company  instead  of 
being  compelled  to  apply  to  two  or  more  agents 
at  a  distance.  The  receiving  carrier  ought, 
therefore,  to  keep  informed  respecting  rates 
over  connecting  lines,  whether  it  joins  in  mak- 
ing them  or  not,  and  it  ought  also  to  give 
through  •  bills  when  they  are  desired  if  it  can 
arrange  with  its  connections  to  do  so.  It  will 
not  perform  its  full  duty  to  the  public  unless 
it  does  so. 

The  result  of  our  investigation  of  this  case 
may  be  summarized  very  briefly.  The  de- 
fendant has  been  guilty  of  some  over- 
charges which  the  parties  paying  them  are  en- 
titledf  to  have  refunded  if  the  refunding  has 
not  already  taken  place.  The  proofs  show, 
also,  that  in  the  spring  and  summer  of  1887  the 
defendant  made  rates  which  were  greater  on 
its  road  to  Danville  than  to  Richmond  through 
Danville,  but  its  tariffs  have  since  been  so 
changed  that  such  greater  rates  are  no  longer 
charged.  No  application  is  made  for  the  re- 
funding of  moneys  paid  on  such  rates,  and  the 
question  whether  there  should  be  any  is  not 
before  us.  The  Commission  has  no  authority 
to  require  the  defendant  to  concede  the  privi- 
lege sought  for,  corresponding  to  that  of  "  mill* 
ing  in  transit,"  and  the  evidence  offered  to  show 
that  the  rates  of  the  defendant  are  excessive 
and  unjust  is  too  inconclusive  to  justify  any 
finding  to  that  effect. 
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STATE  of  Rhode  Island 

u. 

William  FITZPATRICK. 

^he  provision  of  R.  I.  Pub.  Stat.  chap. 
684.  of  May  4,  1887.  §  1,  which  pro- 
hibits any  person  from  keeping^  any 
intoxicating^  liquors  '*  for  the  purpose 
of  sale»"  is  not.  for  the  reason  that  it 
may  incidentally  mterfere  with  foreign 
or  interstate  commerce,  obnoxious  to 
the  Federal  Constitution*  art.  1,  §  8, 
"which  confers  upon  Congress  exclosive 
power  *^  to  regulate  commerce  with  for- 
eign Nations  and  among  the  several 
States.'' 

(Provldenoo— Decided  January  7, 1888.) 

ON  constitutional  questions  certified  to  the 
Supreme  Court  under  R  I.  Pub.  Stat.  chap. 

^.  §§  1-9. 

The  case  is  stated  in  the  opinion. 

Mr.  Clarence  A«  Aldrich,  Asst.  Aity- 
Qen.,  for  the  rotate. 

Mr.  Hn^fh  J.  Carroll*  for  defendant 

Durfee*  Oh,  J,,  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  from  the  District 
Oourt  of  the  Tenth  Judicial  District,  by  cer- 
tiflcate,  on  a  constitutional  question.  It  is  a 
XM>mplaint  under  Public  Laws  R.  I.  chap. 
596.  of  May  27,  1886,  and  chap.  684,  of  May 
4,  1887,  against  the  defendant,  for  keeping 
without  lawful  authority  intoxicating  liquors 
"for  the  purpose  of  sale."  in  violation  of 
chap.  684,  §  1,  in  amendment  of  chap.  596, 
Tnteb  b. 


§  1,  charging  the  offense  substantially  in  the 
language  of  the  statute.  In  the  district  court 
the  defendant  made  the  following  motion,  to 
wit: 

•  'The  defendant  moves  that  the  above  entitled 
complaint  be  dismissed,  because  it  is  brought 
under  §  1  of  chapter  684,  of  the  Public  Stat- 
utes, which  attempts  to  prohibit  the  keeping, 
for  the  purpose  of  sale,  of  any  of  the  liquors 
enumerated  in  said  section,  without  making 
any  distinction  as  to  whether  the  sale  is  to  be 
within  or  without  this  State;  and  he  claims 
that  he  has  a  right  to  keep  the  same  for  the 
purpose  of  sale  without  this  State.  U.  S. 
Const,  art.  1,  §  8." 

The  district  court  overruled  the  motion, 
and,  having  found  the  defendant  guilty,  has 
certified  the  question  involved  in  it  to  this 
court  for  decision. 

Chap.  634,  §  1,  so  far  as  it  is  necessary  to  re- 
cite it  for  the  purposes  of  the  question,  is  as 
follows,  to  wit: 

"  No  person  shall  manufacture  or  sell, 
or  suffer  to  be  manufactured  or  sold,  or 
keep,  or  suffer  to  be  kept,  on  his  premises  or 
possessions,  or  under  his  charge  for  the  pur- 
pose of  sale,  anv  ale,  wine,  rum,  or  other 
strong  or  malt  or  intoxicating  liquors,  a  part  of 
which  is  ale,  wine,  rum,  or  other  strong  or 
malt  or  intoxicating  liquors,  unless  as  herein- 
after provided." 

The  corresponding  sections  in  earlier  stat- 
utes, whether  license  or  prohibitory,  contained 
the  words  '*  within  this  State"  after  the  words 
"  for  the  purpose  of  sale/'  thus  making  the 
keeping  illegal  only  when  it  was  for  the  pur- 
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Jjake  Shore,  on  booon,  28,000  pounds,  to  New 

York 45  (B 

iMke  Shore,  on  bacon,  28,000  pounds,  to  New 

York  harbor 4188 

Xake  Shore,  on  bacon,  28,000  pounds,    to 

Albany,  local 60  88 

New  York  Central,  on  com  and  flour,  to  New 

York 28  04 

Ifew  York  Central,  on  com  and  flour,  to  New 

York  harbor 20  28 

.New   York  Central,  on  com  and  flour,  to 

Albany,  local 25  78 

New  York  Central,  on  bacon,  28,000  pounds,  to 

New  York 25  81 

.New  York  Central,  on  bacon,  28,000  pounds,  to 

New  York  harbor 28  28 

New  York  Central,  on  bacon,  28,000  pounds, 

to  Albany,  local 28  06 

The  earnings  of  the  three  carriers,  respond- 
•ents,  on  shipments  from  Chicago  to  Boston  in 
like  car  loads,  after  deducting  lighterage  and 
wharfage,  are  as  follows: 

Xiake  Shore,  on  com  to  Boston 


«« 
•t 
•• 
•* 
•• 
(• 
M 
(( 
«( 
« 


$46  66 

East  Boston,  export  36  71 

^*  ..  85  08 

wheat  to  Boston 46  56 

**         Bast  Boston,  export  86  70 

••                **                   *•  -.  85  20 

flour  to  Boston 46  56 

**          East  Boston,  export  88  06 

"                   ^*  ..  83  02 

bacon  to  Boston 50  70 

"          East  Boston,  export  42  68 

"                *•                    ••  ..  89  06 

17ew  York  Central,  on  com  to  Boston 26  05 

•'  ♦*         Bast  Boston,.. 

export 20  64 

New  York  Central,  on     "  "    

export 19  60 

.New  York  Central,  on  flour  to  Boston 26  05 

East  Boston, 

export. .- 21  80 

,New  York  Central          "       export 18  98 

**        on  bacon  to  Boston 28  36 

*'  "  Bast  Boston, 

export 28  86 

New  York  Central,  on  bacon  to  East  Boston, 

export 21  87 

Boston  and  Albany,  on  com  to  Boston 17  40 

East  Boston. 

export 16  08 

Boston  and  Albany,  on  com  to  Bast  Boston, 

export 14  88 

Boston  and  Albany  wheat  to  Boston 17  40 

•*  "  East  Boston, 

export 16  11 

Boston  and  Albany         **  East  Boston, 

export 14  46 

Boston  and  Albany,  on  flour  to  Boston 17  40 

Bast  Boston, 

export 16  64 

Boston  and  Albany  on  flour  to  East  Boston, 

export 18  H 

Boston  and  Albany,  on  bacon  to  Boston 18  04 

East  Boston. 

export 17  61 

Boston  and  Albany,  on  bacon  to  East  Boston, 

export 16  05 

The  difference  in  the  divisions  of  the  export 
rates  through  East  Boston  is  occasioned  by 
the  difference  in  the  charges  for  lighterage  and 
wharfage,  deducted  before  division. 

The  rates  charged  by  the  defendant  carriers 
rare  as  low  as  the  rates  by  any  other  all  rail 
Toute  from  Chicago  to  Boston. 

The  cost  of  service  from  Chicago  to  Boston 
exceeds  the  cost  of  service  to  New  York  more 
than  is  accounted  for  by  the  increase  in  dis- 
tance by  reason  of  the  fact  that  the  grades  on 
the  Boston  &  Albany  Railroad  are  heavy, 
while  there  are  practically  no  grades  between 
Albany  and  New  York,  and  the  further  facts 
rthat  the  cost  of  coal  is  greater  to  the  Boston  & 
.Albany  Railroad  Company  than  to  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany; and  more  is  consumed  and  more  engines 


and  train  crews  are  used  in  handling  an  eqoal 
number  of  cars.  Trains  destined  tor  Boston 
and  New  England  points  are  also  broken  up 
at  Albany  and  hauled  over  the  Albany  bridn 
by  a  switch  engine  to  East  Albany  and  made 
up  into  trains  on  the  Boston  &  Albany  Rosd. 

Merchandise  sent  by  rail  from  Boston  to 
Chicago  and  other  western  points  mentioned 
in  the  petition  is  sold  by  merchants  and  man- 
ufacturers of  Boston  and  New  Endand  in 
competition  with  similar  merchandise  sent 
f rbm  New  York  by  merchants  and  manufact- 
urers there,  and  with  similar  merchandlae 
sent  from  other  eastern  dUes,  ports  of  entiy, 
and  States. 

Chicago  and  the  other  western  points  afore- 
said are  common  markets  in  which  merchants 
and  manufacturers  of  all  eastern  cities,  ports 
of  entry;  and  States  engage  in  competition. 
Various  lines  of  ocean  steamers  and  oUier  ves- 
sels piy  between  Boston  and  foreien  portp. 
Boston  is  the  second  port  of  entnr  m  impor- 
tance in  the  United  States,  and  the  value  of 
ite  imports  for  the  year  1886  was  $58,480,707. 

Much  of  the  merchandise  imported  into  the 
United  States  seeks  a  western  market,  and  to 
accord  equality  of  competition  receives  as  low 
a  rate  from  Boston  to  that  market  as  prevails 
at  New  York. 

Much  of  the  merchandise  imported  consists 
of  raw  material  used  in  the  manufactories  of 
New  England  and  there  manufactured  and 
sent  west  for  sale.  These  manufactories  are 
some  of  them  situated  at  points  along  the  line 
of  the  Boston  &  Albany  Railroad  and  its  con- 
nections, many  of  which  points  are  also  reached 
by  the  transportation  routes  leading  from  New 
York. 

The  receipts  of  grain  and  flour  at  New 
York  during  a  period  of  seven  months,  from 
April  1  to  October  81,  in  the  years  1886  and 
1887,  were  as  follows: 

1886.  Grain 65,068,968  bushels. 

"     Flour 8,806,006        ** 

1887.  Grain 65.4«B,MI       ** 

••     Flour a.9T8,6a)       •* 

The  proportions  of  the  grain  so  reoeived  thit 
came  by  rail  and  by  water  transporte^on  were 
as  follows: 

1886.  By  rail 29,088,706  busihela 

-water 86,019,666 

1887.  "  rail a7.7«l,MI       •* 

••       "  water 87.778,000       ** 

The  present  rates  on  first  and  sixth  clsas 
merchandise  from  Chicago  and  some  other 
western  cities  to  New  York  and  Boston,  and 
also  what  the  rates  to  Boston  by  different 
routes  would  be  if  computed  on  the  rate  per 
mile  charged  by  the  Pennsylvania  ^ort  line^ 
are  as  follows: 

From  Chicago  (distance  via  Pennsylvani* 
Railroad.  920  miles  to  New  York;  1,853  to 
Boston): 

Present  rate  to  New  York.. lot  olaas,  75;  6th  dan,  S 

•  Boston "        86;        -       » 

To  Boston,  computed  via 

Boston  ft  Albany  Railroad  **  86;  **  9 
To  Boston,   cooaputod  via 

PennsylvanU  KaUroad...      *      108;       •*       li 

From  Cincinnati  (distance  via  Pennsylvania 
Railroad,  765  miles  to  New  York;  1,007  to  Bos- 
ton): 
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Fresentimte  to  New  York,  iBt  class,  65;  6th  claB8,^}4 

-     •'  Boston....  "  76;  *'  2Xii 
To  Boston,  computed  via 

Boston  &  Albany  rail-  ^  ^  «  a. 

road *•  79;  -  86 

To  Boston,  computed  via  _,  _  ^^  ^ 

Pennsylvania  Bailioad,  "*  W;  ^  31 

From  East  St  Louis  (distance  via  Pennsyl- 
Tanla  Railroad,  1,071  miles  to  New  York; 
1,408  to  Boston): 

Present  rate  to  New  York.. 1st  class,  87: 6th  class,  89 

Boston **        97:        **        84 

To  Boston,  computed  via  ..        «„ 

Boston  &  Albany  RaUroad  *'  100;  **  83 
To  Boston,  computed  via 

Pennnsylvania  Railroad..       *'      114;       "        88 

From  Louisyille  (distance  via  Pennsylvania 
Hailroad  to  New  York,  875  mUes;  1,088  to 
Boston): 

Present  rate  to  New  York..  1st  dass,  75;  6th  class,  26 

**     "  Boston "        86;        **        30 

To  Boston,  computed  via  _ 

Boston  ft  Albany  Railroad  '*  89;  *'  30 
To  Boston,   computed  via  _ 

Pennsylvania  Railroad...       "      104;       *'       86 

The  total  receipts  of  ffrain  and  flour  ex- 
pressed in  bushels  received  at  the  five  Atlantic 
4Jities  of  New  York,  Philadelphia,  Baltimore, 
Boston  and  Montreal  during  the  year  1886 
-were  249,062,989  bushels,  the  amount  exported 
160,888,499  bushels,  and  the  percentages  of 
the  amounts  so  received  and  exported  were  as 
follows: 

New  York  received  62.5:  exported  47.4. 
PhUadelphia  **  8.7;  *'  6.7. 
Baltimore  **  16.6;  **  21.4. 
Boston  •*       14.4;         -        10.8. 

Jiontreal  -        8J;         -        13.7. 

The  amount  of  grain  only  received  at  the 
same  cities  during  the  same  time  was  187,268,- 
718  bushels,  the  amount  exported  110,795.088 
bushels,  and  the  percenti^ges  of  the  respective 
amounts  received  and  exported  by  the  several 
cities  were  as  follows: 

Kew  York  received  65.7;  exported  40.8. 
Philadelphia  ^  8.7;  **  7.4. 
Baltimore  **  16.1;  **  82.2. 
Boston  ••       10.4:         -  6.8. 

Montreal  **        9.1;        **        ILS. 


These  percentages  have  not  been  uniform  in 
different  years,  but  have  fluctuated  somewhat 
•during  the  last  ten  years,  and  have  decreased 
more  at  Philadelphia  than  elsewhere.  The 
numbcffof  steamers  sailing  monthly  from  New 
Tork  and  plying  between  that  city  and  vari- 
ous foreign  ports  is  115,  with  a  total  carrying 
capacity  of  268,200  tons,  aggregating  for  a 
year  1,»90  steamers  and  8, 178,400  tons  capacity, 
to  which  it  is  claimed  may  safely  be  added  lO 
per  cent  of  tonnage  for  coast  lines,  tramp  ves- 
aels,  etc.  The  number  of  steamers  sailing  from 
Boston  to  foreign  ports  for  the  year  ending 
September  80, 1887,  was  286,  and  to  provinciiS 
porto  857;  total,  792.  The  tonnage  was  not 
shown. 

The  rates  from  Chicago  to  New  York  on 
-wheat  and  com  hj  lake  and  canal  from  May  2 
to  October  22,  1887,  averaged  on  wheat  about 
nine  cents  per  bushel,  including  elevation,  and 
on  corn  a  little  less.  The  rates  by  lake  and 
rail  were  nearly  uniform,  at  twelve  cents  per 
tnishel  on  wheat  and  11}  on  corn,  while  at  the 
«ame  time  the  rates  bv  all  rail  on  wheat  were 
fifteen  cents  a  bushel  and  fourteen  cents  on 
4>om. 
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There  are  fourteen  lines  or  routes  of  trans- 
portation ftrom  southern  and  Western  points 
through  Chicago  to  New  Tork,  including  one 
water  line  by  way  of  the  lakes,  Erie  Canal, 
and  Hudson  River.  An  equal  number  of  lines 
or  routes  reach  Boston,  all  of  them  rail  routes 
east  of  Btdfalo. 

The  foreign  commerce  of  the  port  of  New 
York  for  Uie  fiscal  year  ending  June  80,  1886, 
was  $802,585,015,  and  the  foreign  commerce 
of  all  the  other  ports  of  the  United  States  for 
the  same  time  was  $1,426,018,082. 

The  value  of  the  domestic  exports  from  the 
City  of  New  York  for  the  fiscal  year  ending 
June  80,  1886,  was  $846,412,889. 

The  value  of  the  domestic  exports  from  the 
City  of  Boston  for  the  same  time  was  $58,429,- 
518. 

The  values  of  the  domestic  exports  from  all 
the  ports  of  the  United  States,  except  New 
York,  for  the  same  time  were  $871,47o,d07. 

The  tonnage  of  the  Erie  Canal,  arriving  at 
tide  water,  for  the  year  1886  was  as  follows: 

Tonnage  from  Western  States 1,626,001  tons. 

Tonnage  from  New  York  State 004,130    ** 

Total  by  Brie  Oanal 2,450,081    •• 

And  the  estimated  value  of  the  property 
transported  on  the  Erie  Canal  for  the  same 
year  was  $168,726,849. 

The  through  rate  from  Chicago  to  Boston  is 
a  little  less  than  six  mills  per  ton  per  mile,  and 
all  other  rates  to  the  points  north  and  west  of 
Boston  on  the  main  line  by  which  they  reach 
Boston  are  the  same  as  Boston  rates. 

Opinion  and  CkmeUuions, 

The  facts  recited  sufficiently  indicate  the 
diHerences  in  rates  between  New  York  and 
Boston  of  which  complaint  is  made  and  the 
reasons  for  the  differences  that  have  weight 
with  the  railroad  carriers.  Other  facts  also 
appeared  in  evidence  to  which  passing  refer- 
ence may  be  made.  The  complaint  relates 
soldy  to  the  east  bound  rates  from  Chicago  and 
some  other  western  points  to  Boston  proper. 

For  export  business  through  Boston,  and  for 
shipments  to  points  east  of  rortland,  and  for 
all  west  bound  business,  the  Boston  rates  are 
on  an  equality  with  New  York  rates;  and  no 
ground  of  complaint  exists  that  Boston  is  dis- 
criminated against  in  respect  to  those  rates. 
The  general  UMit  is  thus  apparent  that  for  the 
business  in  which  Boston  is  a  competitor  with 
New  York,  both  export  and  west  bound,  the 
rail  rates  for  both  cities  are  equal;  and  in  that 
respect  neither  city  has  any  advantage  over 
the  other.  Except  in  the  particulars  men- 
tioned Boston  is  upon  a  substantial  equality  of 
rates  with  idl  the  cities  that  are  its  competitors 
on  the  Atlantic  seaboard. 

Complaint  is  not  made  that  the  Boston  ex- 
port rates  and  the  coastwise  rates  to  points 
east  of  Portland  are  unlawful  under  the  fourth 
section  of  the  Act,  and  they  are  conceded  on 
the  part  of  the  petitioners  to  be  necessary  to 
enable  Boston  to  participate  in  the  foreign  and 
coastwise  trade;  but  the  fact  of  such  lower 
rates  and  the  lower  west  bound  rates  is  pressed 
as  a  strong  argument  Uiat  the  east  bound  Bos- 
ton local  rates  are  unjust  and  should  be  re- 
duced to  the  export  rates. 
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The  export  and  coastwise  rates  through 
Boston  not  beinff  assailed  in  this  proceeding,  the 

Saestion  of  thefr  lawfulness  is  not  now  l^f ore 
le  Commission.  The  complainants  in  their 
brief  disclaim*any  desire  to  disturb  the  export 
rates  in  these  words:  "The petitioner  wishes, 
however,  it  distinctly  understood  that  while  it 
appeals  to  the  facts  connected  with  the  Boston 
export  trade  as  proving  that  the  Boston  local 
arbitrary  is  unreasonable  it  does  not  wish  in 
any  way,  directly  or  indirectly,  injuriously  to 
aflfectthe  foreign  commerce  of  the  Port  of 
Boston;  and  it  therefore  does  not  ask  an  order 
enjoining  the  continuance  of  such  export  rate 
or  of  the  export  rebate  system;  its  only  desire 
in  this  regard  is  that  the  local  rate  shall  at  all 
events  be  made  as  low  as  the  export  rate,  as 
it  is  in  all  other  Atlantic  seaboard  cities  save 
Portland. " 

After  such  an  explicit  withdrawal  of  any 
quesUon  affecting  the  lawfulness  of  the  export 
rates  and  rebates  the  Commission  is  not  re- 
quired to  pass  upon  them  in  this  case.  It  is 
obvious  that  an  adjudication  upon  those  rates 
requires  additional  parties  to  the  record  and  an 
opportunity  to  be  heard  on  the  part  of  the 
various  business  interests  likely  to  be  affected 

S^  any  determination  reached.  ^  Although  in- 
dental  reference  is  made  to  these  rates  no 
decision  is  rendered  upon  them  and  no  opinion 
relating  to  them  is  intended  to  be  expressed. 

The  sole  question  for  determination  is 
whether  the  east  bound  rates  to  Boston,  which 
are  ten  cents  per  hundred  weight  higher  on  the 
first  and  second  classes  of  merchandise  and  five 
cents  per  hundred  weight  higher  on  the  third, 
fourth,  fifth  and  sixtii  classes,  are  unjust  and 
unreasonable,  and  therefore  unjustly  discrim- 
inate against  Boston. 

The  claim  of  the  petitioners  is  that  the  Bos- 
ton local  rates  shall  be  made  as  low  as  the  ex- 
port rates;  in  other  words,  that  they  shall  be  on 
equality  with  the  New  York  rates.  A  claim  of 
tms  character,  if  made  as  matter  of  right  and  not 
of  favor,  should  be  founded  upon  a  correspond- 
ing equalitv  or  substantial  similarity  of  circum- 
stances and  conditions  that  control  the  making 
of  rates  by  carriers,  and  to  some  extent  their 
effect  upon  the  business  of  localities. 

If  differences  in  the  conditions  of  the  traffic 
to  two  or  more  points  exist  which  materially 
affect  the  cost  or  the  value  of  the  service  it 
would  scarcely  be  reasonable  to  require  a  carrier 
to  disregard  those  differences  and  make  good  to 
every  community  disadvantages  of  situation 
or  other  disadvantages.  As  has  been  well  said, 
'  'Different  localities  are  mose  or  less  favored,  in 
regard  to  transportation  facilities  either  by  nat- 
ure or  the  enterprise  of  man.  It  cannot  be 
maintained  that  it  is  the  duty  of  the  common 
carrier  to  equalize  these  existing  inequalities  at 
his  own  expense.  All  that  is  required  of  him  Is 
uot  to  create  them  himself  arbitrarily.  He  must 
treat  all  alike  that  are  situated  alike,  but  he  can- 
not be  bound  to  wipe  out  existing  differences. 
He  may  be  obliged  to  carry  freight  at  a  lower 
rate  to  some  localities  than  to  others,  but  this  in 
itself  does  not  constitute  an  injustice  or  inlury 
to  the  shipper  in  a  less  favored  locality,  solonff 
as  the  charges  are  reasonable  in  themselves  and 
alike  to  allin  the  same  situation."  With  the 
qualification  indicated  in  the  case  of  The  Boards 
ifTradb  XJmonofFofnninotonY,  Chicago  etc.  B, 


Co.  anUt  608, 1  Inters.  Com.  Com.  Bep.  215, 
Uiat  rates  should  be  relatively  reasonable 
when  the  same  carrier  transports  over  different 
branches  of  its  road  to  a  common  market,the8e 
principles  may  be  accepted  as  correctly  stated. 

The  contention  of  the  petitioners  for  equality 
of  rates  with  New  Tors  is  not  supported  by 
equality  of  distance,  of  cost  of  serrice,  or  br 
other  considerations,  such  as  volume  of  busi- 
ness, competition  of  rail  and  water  ways, 
ocean  service,  terminal  facilities,  and  storage 
capacity — all  elements  of  more  or  less  import- 
ance in  the  determination  of  rates,  and  some 
of  them  of  controlling  influence. 

The  argument  of  the  petitioners  is  based  al- 
most entirely  upon  the  distances  hauled  and 
the  assumed  parity  of  cost  of  service;  and 
elaborate  calculations  founded  on  distances  by 
various  lines  have  been  produced  showiog  the 
through  rates  to  different  seaboard  cities  from 
initial  western  points,  the  divisions  of  through 
rates  among  connecting  carriers,  tiie  lighterage 
expenses  at  New  York,  and  other  incidental 
matters.  It  appears  from  these  statistics  that 
the  Lake  Shore  &  Michigan  Southern  Road 
and  the  New  York  Central  to  Albany  receif a 
each  a  slightly  higher  amount  of  the  through 
Boston  local  rate  than  of  the  through  rate  to 
New  York;  but,  as  the  contention  is  with  the 
through  rate  to  Boston  as  a  unit,  the  divisions 
of  that  rate  and  l^e  proportions  received  by  the 
respective  carriers  forming  the  line  are  naim* 
portant  for  the  purposes  of  this  case.  The 
lighterage  charges  at  New  York  are  also  ir- 
idevant  to  the  question  to  be  determined. 
They  are  part  of  the  rate  paid  by  the  shipper 
to  that  city,  and,  when  necessary  upon  a  por- 
tion of  the  merchandise  handled  there.are  borne 
by  the  carriers  as  an  element  of  transportatioo 
expenses.    They  are  not  separable  from  the  ag* 

Segate  rate  for  the  purpose  of  any  question 
solved  in  this  decision.  The  total  charge 
for  transportation  is  all  that  concerns  the 
shipper,  and  not  the  percentages  alloted  by 
agreement  to  one  or  more  of  Uie  connecting 
carriers  in  a  through  line.  Carriers  volanta^ 
ily  enter  into  agreements  for  through  ship* 
ments  over  connecting  roads,  and  the  diviaioD 
of  the  through  rate  is  part  of  their  mutual 
agreement  which  the  parties  to  the  arrangement 
adjust  for  themselves,  and  the  adjustment  of 
which  does  not  affect  the  shipper.  Sach  ad- 
justments mav  not  be  on  the  exact  basis  of 
cost  of  service  m  any  case,  and  many  oth^  con- 
siderations may  influence  the  parties  in  mak- 
ing them.  The  fact  may  be,  therefore,  that 
the  Lake  Shore  Road  and  the  New  York  Cen- 
tral Road  may  each  receive  more  in  amount  of 
the  through  rate  to  Boston  from  Chicago  thas 
to  New  York  for  the  respective  hauls  to  Al- 
bany, although  the  service  to  tliat  point  is  ideo- 
tical ;  but  the  through  rates  are  charged  for  the 
entire  haul  to  the  final  destination,  and  are  not 
governed  by  the  service  to  some  intermediate 
point  in  the  line  or  where  the  Une  diverfes  to 
different  destinations. 

The  element  of  cost  of  service  which  mav  at 
one  period  have  been  recognised  asoontrolUsf 
in  fixing  rates  has  Ions  ceased  to  ber^^arded  as 
the  sole  or  the  most  important  factor  for  that 
purpose.  The  value  of  the  scnrice  with  re- 
spect to  the  articles  carried,  the  volume  of  baa- 
iness,  and  the  oonditions  and  force  of  comp^ 
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titioQ  are  Justly  considered  to  have  controlling 
weight  in  determining  the  charees  for  trans- 
portation. But  even  with  regard  to  the  cost  of 
service  the  cost  is  at  least  somewhat  greater  to 
Boston  than  to  New  York. 

The  large  trains  drawn  by  one  engine  over 
the  easy  routes  of  the  Lake  Shore  and  New 
York  Central  Roads  are  broken  up  at  Albany, 
taken  over  the  Albany  bridge,  and  switched  to 
the  tracks  of  the  Boston  &  Albany  Road,  and 
on  account  of  the  heavy  grades  of  that  road 
are  made  up  into  much  smaller  trains,  requir 
ing  more  engines,  additional  consumption  of 
coal,  and  a  greater  number  of  trainmen.  The 
detention  of  cars  at  Boston  and  in  New  En- 
gland is  also  somewhat  greater  than  at  New 
York.  These  are  items  that  enter  into  the  cost 
of  service,  and,  though  they  may  not  be  large, 
thejr  affect  it  to  a  material  extent. 

The  distance  to  Boston  is  also  flf  ty-six  miles 
greater.  One  of  the  tables  put  in  evidence  by 
the  petitioners  gives  a  computation  of  the  pro- 
poruonal  rates  to  New  York  and  Boston  based 
on  distance  alone,  the  distances  being,  respect- 
ively, 984  miles  to  New  York  and  1,040  to 
Boston,  with  the  following  showing: 


Clan. 


N.  Y. 


1st I  76oeDt8. 

«d i  66 

8d ;  60 

4th j  86 


•• 


•t 


«th 
41th 


80 
26 


•« 


Boston. 

Boston, 
prop'L 

86  cents. 
76     •* 
66      *• 

40      *• 
86      " 
80      " 

70.8 
68.7 
62.0 
87.0 
81.7 
26.4 

Differ. 

6.7 
6.8 
2.1 

ao 

8.8 
8.6 


This  calculation  leaves  only  a  small  margin 
to  be  made  up  by  the  other  elements  that  affect 
the  relative  reasonableness  of  the  rates  to  the 
two  cities. 

The  volume  of  business  to  Boston  as  com- 
pared with  that  to  New  York,  in  view  of  the 
universaUy  accepted  principle  of  railroad  trans- 
portation that  a  very  large  traffic  can  be  profit- 
ably conducted  at  lower  rates  than  a  relativelv 
small  traffic,  furnishes  a  substantial  ground, 
supported  by  adequate  business  reasons,  for 
differences  In  rates  that  might  be  urged  to 
Justify  to  a  great  extent  the  existing  disparitv. 

Of  the  grain  and  flour  received  at  me  six 
principal  Atlantic  ports  from  the  West  during 
the  year  1880  New  York  received  62.5  per 
cent;  Boston  received  14.4  per  cent;  and  of 
the  amount  of  exports  of  these  articles  from 
the  same  cities  New  York  exported  47.4  per 
cent;  Boston  exported  10.8  per  cent  The 
number  of  bushels  represented  by  these  per- 
centages was,  for  New  York,  84,681,809;  for 
Boston,  86,805,068,  or  more  than  two  and  one 
third  times  the  amount.  Other  articles,  such 
as  tobacco,  cheese,  bacon  and  hams,  beef  and 
pork,  lard  and  tallow,  and  petroleum,  have 
even  larger  di^roportions,  and  the  general  ex- 
port ana  import  trade  of  the  two  cities,  as 
aome  indication  of  the  relative  volume  of  rail- 
road traffic,  were  as  follows — 

For  the  fiscal  year  ending  June  80, 1880: 

Domestio  exports  from  New  York $840,412,880 

••  ••         Boston 68,420,618 

For  the  preceding  seven  years  the  exports 
were  considerably  larger  at  both  cities. 
For  the  fiscal  year  ending  June  80,  1880— 

Imports  at  New  York $434,648,780 

Boston 68,668,702 

a 


These  statistics  in  a  general  wa 
cient  illustrations  to  show  that  the  d 
quantity  is  a  factor  of  laree  importa 

But  another  and  more  Important 
lustiflcation  of  the  differences  in  f ai 
York  is  found  in  the  competition  tl 
there.  Besides  the  several  all  rail 
reach  New  York,  the  Baltimore  <S 
Pennsylvania,  the  New  York,  La 
Westem,theDelaware,LackawanDa< 
the  West  8hore,  and  others,  the  y 

ettition  by  way  of  the  Lakes.  Erie ' 
udson  River  is  aloue  a  factor  of  so  i 
as  to  compel  a  lower  rate  to  New 
perhaps  the  all  rail  carriers  would 
to  accept,  save  for  that  reason.  Th 
by  the  lakes  and  canal  is  so  large  ao 
so  low  that  the  rail  oarriers  in  theii 
tion  for  the  traffic  must  look  for  the! 
the  bulk  of  the  business  done,  rati 
the  rate  of  compensation  for  the  s< 
dered.  The  tonnage  arriving  at  tid 
New  York  by  the  Brie  Canal  in  11 
215,177  tons,  of  which  1,525,901  wa 
Western  States.  The  tonnage  goin  j 
water  at  New  York  by  the  Erie  Ca 
the  same  time  was  l,180,f92  tons, 
and  grain  alone  received  at  New  Y( 
by  canal  was,  in  bushels,  48,885.0'3 
84,081,890. 

The  number  of  bushels  received 
during  the  same  time,  bv  rail,  was : 
or  about  eight  million  bushels  lesi 
canal  brought  to  New  York.  The  ri 
centaffes  at  New  York  were,  by  ca 
by  rail,  84;  coastwise,  ^.  The  B 
centage  of  the  whole  was  14.4. 

The  proportions  of  grain  receiv< 
York  during  seven  months,  from 
October  81,  1880.  were,  by  rail, 
bushels;  by  water,  80,919,555  bushel 
the  same  period  in  1887,  by  rail, 
bushels;  by  water,  87,772,000  bus 
controlling  force  and  importance  in 
the  competition  by  water  are  too  < 
reqidre  comment. 

When  the  Erie  Canal  was  first  cc 
opening  up  a  continuous  water  way 
west  to  New  York,  its  great  impoi 
prospective  effect  upon  transportati 
city  were  clearly  foreseen  by  the 
business  men  of  Boston;  and  the  pi 
contemplated  for  a  considerable  tim 
ing  a  connection  with  the  Erie  Can 
ton.  One  plan  was  considered  of 
canal  over  the  Berkshire  Mountain 
plan  was  to  tunnel  the  Hoosic  Moui 
canal  where  the  railroad  tunnel  has 
made.  But  these  projects  were  abs 
impracticable,  ana  the  advantagei 
ana  direct  water  transportation  to  B< 
not  been  secured.  Theinfiuence  of 
of  competition  does  not  directly  affe 
ton  traffic  by  rail,  but  may  indirec 
Boston  in  the  general  low  rates  t 
cities  made  necessary  bv  the  cana 
tion.  This  absence  of  direct  wat€ 
tion  at  Boston,  and  the  existence  ol 
York,  are  physicial  facts  constitutin 
ties  which  the  carriers  by  rail  are  n< 
to  make  good  to  the  less  favored 
their  own  expense. 

The  fact  that  the  Boston  export 
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the  coutwiBe  raUa  east  of  Portland  aod  tbe 
west  bound  rates  from  Boston  have  been  equal- 
ized witb  the  New  York  rates  Is  not  control- 
ling noT  even  Important  upon  the  queetiou  of 
the  reasonableness  or  the  Boston  local  rates. 

The  cbaracter  of  the  east  bound  and  the 
vest  bound  irafSc  differs  so  materially  that 
there  is  much  force  in  tbe  argument  that  the 
west  bound  trafflc  can  be  carried  at  loner 
rates  without  seriouB  disproportion  in  the 
aggregate  earniuga  for  the  cBrriaee  of  tbr 
same  number  of  tons  In  the  two  directions. 
The  testimony  shows  that  over  70  per  cent  of 
the  east  bound  traffic  consists  of  the  two  lower 
classes  of  merchandise  upon  which  the  lowest 
rates  are  made,  viz.:  thirty-five  cents  and 
thirty  cents,  respectively,  per  hundred  weight. 
About  half  of  the  west  bound  traffic  from  Boa- 
ton  and  New  England  paints  Is  of  tbe  first, 
second,  and  third  clastes,  upon  which  tbe 
ratee  are,  respectively,  aeveuty-flve  cents,  sizty- 
flve  cents,  and  fifty  cents  per  hundred  weight 
to  Chicago,  and  on  that  basis  lo  otberwestern 
points.  During  the  year  198?,  until  October 
1,  86  per  cent  of  the  traSIc  carried  west  by  the 
Boston  &  Albany  Road  was  of  the  first  class. 

The  export,  coastwise,  and  west  bound  rales 
have  long  tieen  conceded  lo  Boston,  by  tbe  car- 
riers competing  for  east  bound  business,  not 
because  the  conditions  of  transportation  are 
equal,  but,  under  the  demands  of  the  laws  of 
trade,  to  put  Boston  on  an  equality  with  com- 

eititors  at  Baltimore,  Pbiladelphia,New  York, 
oDtreal  and  Portland  in  reacliine  common 
markets  abroad  and  at  tbe  West.  That  Boston 
has  been  very  largely  )>eneSted  by  the  conces- 
sion of  equality  with  New  York  In  these  re- 
specls  cannot  be  doubted.  The  large  eiport 
And  import  business  and  tbe  heavy  shipments 
to  the  West  of  Imported  merchandise  from  Bos- 
ton and  of  manufacturers  of  various  kinds 
from  different  points  in  New  England  along 
the  line  of  the  Boston  &  Albany  luiad,  and  its 
connections  show  the  great  advantages  to  Bos- 
ton of  these  liberal  arrangements. 

But  like  concessions  were  not  niade  to  the 
Boston  local  rates  from  the  West.  The  mer- 
chandise shipped  to  Boston  at  tbe  higher  rates 
is  for  lodal  consumption.  Therets  no  competi- 
tion in  that  business  from  other  localities.  It  is 
enjoyed  exclusively  by  the  Boston  merchants 
and  traders,  and  there  is  no  reason  to  believe 
that  the  consumption  would  be  larger  or  the 
prices  to  consumers  materially  less  if  tbe  rates 
were  on  a  par  with  those  to  New  York.  Ii  was 
said  in  argument,  and  some  testimony  was 
given  to  support  It,  that  the  sales  bv  Boston 
merchants  to  certain  points  north  of  Boston  on 
the  Massachusetts  coast  bad  fallen  oS  to  a  con- 
siderable extent  since  the  Act  to  Regulate  Com- 
merce took  effect,  and  that  grain  from  New 
York  ia  carried  to  those  points  by  water  and 
sold  at  less  than  the  Boston  dealer  can  afford 
after  paying  local  rates  from  Boston  to  those 
localities. 

This  is  the  only  evidence  In  the  case  tending 
to  show  that  fioaton  Is  In  any  way  Injured  by 
tbe  existing  rales;  and,  as  there  was  opposing 
evidence  that  the  shipments  of  flour  and  wheat 
to  Boston  from  the  first  of  April  to  the  last  of 
October,  1867,  was  in  excess  of  the  like  ship 
menis  during  the  corresponding  months  hi 
1860,  the  inference  that  the  faUIng  off  in  ship- 


ments of  corn  and  oats  is  due  tothenldls 
scarcely  warranted;  and  a  doubtful  iDfeTence, 
wlthoutevldenceof  a  more  positive  chiraciet, 
Is  not  sufficient  to  justify  a  flndiag  ol  preju- 
dice to  Boston  in  companson  with  Hew  Yoil 
Justly  attribuUble  to  the  rates.  This  lad- 
mony,  therefore,  does  not  establish  theunrta- 
BOnableness  of  the  rates  to  Boston. 

Tbe  refusal  of  the  Boston  &  Maine  BaQroid 
to  Join  in  shipments  from  Boston  to  thow 
places  on  the  basis  of  the  Boston  rate  nukes 
necessary  an  additional  local  charge  over  tliu 
road,  and  the  grain  carried  to  those  lowiu  bf 
water  from  New   York  is  presumably  gain 

bornf    -■   ' ■'-■   "-■    "---'   ''■ 
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ble. 

The  average  earnings  of  the  line  of  the  de- 
fendant carriers  per  ton  per  mile  from  Chicui> 
to  Boston  for  merchandise  of  the  siithclsaa.  >> 
the  Boston  local  rate  of  thirty  eenta  per  hun- 
dredweight, is  Gf  mills.  This  la  as  low  as  Uw 
rate  of  any  other  rail  carrier  between  thesww 
points  ana  as  low  as  has  ever  been  charged  is 
the  absence  of  rale  wars.  The  average  per  ion 
per  mile  earnings  of  the  line  of  theLaka  6hare 
and  New  York  Central  Roads  for  the  ssic* 
class  of  merchandise  from  Chicago  lo  Ke' 
York  at  the  rale  of  twenty-flve  cents  per  hon- 
dred  weight  is  5^}!^  mills,  being  the  diS«r- 
ence  of  about  ^  of  a  mill.  In  view  et  Uu 
difference  in  the  circumslances  and  condiUei* 
of  the  traffic  to  the  two  cities,  this  discr^NUic; 
does  not  appear  to  be  unreasonable  or  unjutt- 

Thepoint  lamade  thatthedifCerencesinlbe 
New  York  and  Boston  rates  are  fixed  sudU" 
usually  called  arbitrarles — of  ten  cents  per 
hundred  weight  for  the  first  two  classes  tsd 
five  cents  per  hundred  weight  for  the  four 
other  classes,  and  that  these  are  not  founded  do 
an  exact  mathematical  basis  and  do  notchanp 
In  amount  if  rales  rise  or  fall.  It  is  nol  pei' 
ceived  that  there  Is  any  importance  in  thlBd^ 
cumstance.  The  term  "arbitrary"  applied  lo 
rales  In  railroad  phraseology  implies  no  lUann- 
Ing  significance.  It  Is  used  to  designate  ww 
rate  not  founded  on  a  combination  of  other 
rates  or  upon  a  percenlage  theory  of  someg«- 
eral  rate.  It  may  be  and  frequently  is  lower 
than  a  rate  established  on  a  different  basis.  » 
Is  quite  as  likely,  therefore,  to  indicate  a  favo^ 
able  as  an  unfavorable  rate  Mathemalkal 
precision  in  the  adjustment  of  rales  Is  not  al- 
ways attainable  nor  necessary,  and  if  the  dl'- 
ferences  an  not  in  fact  unrBwonable  it  caoaM 
be  material  whether  Uict  are  arrived  at  ^  ooe 
mode  or  another;  and  while  the  custom  of  aiU- 
trarles  or  fixed  differences  may  not  be  an  IdMl 
method,  it  is  simpler  than  fluctuating  peitMOf- 
Bges;  and  so  long  as  it  is  fair  and  equitaUe  II 
is  amenable  to  no  valid  objection.  Tbe  dif- 
ferences between  New  Yorlc  and  other  cat' 
peting  cities  are  also  fixed  sums  or  arMtrariOi 
at  Philadelphia  and  Montreal  two  cents  ptf 
hundred  wdght  tower  on  all  clasm,  aad  at  Stl- 
timore  three  cenls  per  hundred  ireight  lowtt 
on  all  classes.  Tlie  fact  of  a  Axed  difr«eDc« 
in  ratea  to  the  seaboard  cities  Is  not  pecuUv, 
therefore,  Vo  New  York  and  Boston. 

The  existence  of  two  depots  for  the  Bostoi 
A  Albany  Road  at  Its  eastern  tenntnu*.  onetor 
Boston  local  buslneas  and  tbe  other  for  export 
bnslaeaa  at  But  BobUw,  wltb  «  hai]l  iiz  aOm 
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longer  than  to  the  local  depot,  is  not  entitled 
to  prominence  upon  the  questions  under  con- 
sideration. Both  are  for  the  same  road  and 
for  the  same  city,  and  for  the  better  accommo- 
dation of  the  business  for  which  they  are  de- 
signed, like  the  three  or  four  depots  of  the  New 
York  Central  Road  at  New  York  City,  some 
of  which  are  nearly  as  far  apart  as  those  at 
Boston.  As  the  East  Boston  depot  is  reached 
by  a  branch  from  the  main  stem  of  the  road,  it 
may  be  regarded  in  some  respects  as  a  different 
line;  or,  in  view  of  the  haul  from  Chicago  and 
the  circumstances  of  the  case,  it  may  with  rea- 
son fall  under  the  mtixim'*De  minimis  rum  curat 
lex." 

The  existing  rates  from  Chicago  and  other 
western  points  to  the  seaboard  cities  have  not 
been  established  capriciously  nor  reached  by 
gentle  and  harmonious  methods.  They  are  the 
result  of  many  years  of  contention  and  strug- 

§le,  involving  ruinous  rate  wars  between  the 
ifferent  lines  and  repeated  and  protracted  ne- 
gotiations, in  which  concessions  were  necessary 
to  arrive  at  an  adjustment,  finally  culminating 
in  the  creation  of  a  board  or  tribunal  in  which 
all  the  lines  were  represented  for  the  settle- 
ment of  disputes  and  the  maintenance  of  peace 
and  stability.  The  history  of  these  contentions 
and  their  eiiects  upon  the  roads  and  upon  bus- 
iness is  one  of  the  most  interesting  chapters  in 
the  record  of  railroad  development  in  this 
country.  Beginning  with  eager  rivalry  and 
each  line  making  rates  independently,  and  al- 
wavs  with  the  view  of  securing  the  largest  pos- 
sible amount  of  business  for  itself,  the  differ- 
ences to  Baltimore  and  Philadelphia  against 
New  York  were  so  great  that  wars  were  inev- 
itable; and  after  most  serious  losses  had  been 
sustained  and  transportation  demoralized,  self- 
preservation,  as  well  as  the  general  public  in- 
terests, required  that  destructive  hostilities 
should  cease  and  agreements  be  brought  about 
on  some  basis  of  common  Justice  and  compar- 
atire  equity.  After  several  unsuccessful  ex- 
periments the  present  basis  of  rates  to  the  sea- 
board cities  was  established. 

While  by  these  adjustments  the  rate  from 
Chicago  to  New  York  forms  the  basis  with  re- 
lation to  which  the  whole  system  is  arranged, 
that  rate  is  in  fact  the  one  accepted  by  the 
shortest  line,  which  is  the  line  by  the  Pennsyl- 
vania Road  and  its  connections,  and  the  other 
lines  must  conform  to  it  in  order  to  share  in 
the  business.  It  thus  results  that  all  the  lines 
to  New  Vork  carry  at  the  same  rates;  and  by 
an  extension  of  the  same  principle  all  lines  to 
Boston  carry  at  the  same  Boston  rates.  The 
seaboard  rates  are,  therefore,  all  parts  of  a  large 
and  complicated  system;  and  their  relations 
and  interrelations  are  such  that  any  material 
change  in  one  rate  involves  numberless  oUier 
changes.  It  was  stated  in  the  testimony  that 
a  reduction  of  the  east  bound  Boston  local  rate 
to  the  level  of  the  New  York  tariff  would  re- 
quire corresponding  changes  at  several  thou- 
sand other  points  in  New  England  and  at  the 
West,  and  that  the  New  England  towns  not  on 
the  direct  line  of  the  Boston  &  Albany  Road, 
but  reached  by  its  connections  and  now. sharing 
the  Boston  rates  might  lose  their  present  ad- 
Tantagea.  The  neccAsity  for  other  changes  in 
respect  to  related  rates  is  not  in  itself  an  ade- 
quate reason  for  declining  to  correct  any  spe- 
Iktbb  S. 


cific  rate  if  it  is  in  fact  wrone;  I 
changes  would  follow  which  i 
rious  to  other  localities  they  ar 
considered  with  reference  to  the 
that  miffht  be  produced  by  the  pre 
especially  when  a  reasonable  do 
priety  exists. 

In  1882,  when  substantially  tt 
ferences  in  rates  to  the  several 
were  in  force  and  shortly  after  a 
existed,  a  disinterested  commis 
gentlemen  was  chosen  by  the  dif 
consider  and  arbitrate  the  diffei 
the  principal  seaboard  points, 
much  testimony  and  givmg  am 
tion  to  the  subject  the  commis 
elaborate  report,  discussing  at  l< 
ferent  principles  urged  as  founc 
differentials,  viz.:  distance  or  i 
service,  and  competition,  conclu 
petition  must  be  regarded  as  th 
cable  principle  on  which  the  dif 
be  fairly  adjusted  and  that  no  re 
for  changing  the  differences  thei 

It  is  proper  to  say  that  Boston 
resented  upon  the  liearingsbefor 
sion,  and  the  Boston  different! 
therefore,  directly  involved,  alth 
ciples  discussed  applied  equally  i 
the  other  points. 

The  preceding  discussion  hac 
limited  to  the  relation  of  the  c 
transportation  in  question.  Th< 
against  the  carriers  and  they  c 
peared.  The  business  interests 
have  not  been  heard;  but  a  quest 
ure  has  broader  aspects  than  the 
duties  of  the  railroad  carriers, 
interests  of  the  City  of  New  Yoi 
to  fair  consideration,  and  those  ii 
not  be  disregarded  in  passing  up 
tion  questions  in  which  that  city 
cem. 

The  geographical  situation  of 
unrivaled  harbor,  with  many  n 
able  water  front  and  wharves,  iti 
tration  and  variety  of  business, 
perior  ocean  service,  its  location 
nus  of  water  transportation  from 
of  many  great  competing  railroa 
pacity  for  storage  and  its  termini 
acknowledged  commercial  pre  c 
undoubted  advantages  to  that  ci 
ural  and  partly  the  result  of  e 
state  expenditure,  to  which  it 
equitably  entitled  and  which  it 
indefensible  wrong  to  attempt  to 
neutralize. 

No  invidious  comparison  with 
is  intended,  but  undeniable  facte 
nored  when  a  question  of  rights 
peting  localities  is  under  conside 

In  view  of  the  relative  situati( 
transportation  facilities,  and  nat 
mercial  advantages  of  the  two  c 
seem  unnatural  and  repugnant  t 
the  carriers  delivering  property 
spectively,  should  be  compellec 
both  an  equality  of  rates. 

The  conclusion  of  the  Comn 
the  petitioners  have  not,  upon  i 
grounds  of  rate  making,maintaiii 
cation  for  equality  of  rates  with 
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"east  bound  local  shipmeDts  to  Boston,  and  that 
the  existing  rates,  of  which  complaint  is  made, 
^ave  not  been  shown  to  be  unjust  or  unreason- 
able in  themselves  or  relatively,  and  the  pe- 
titioners have  not  shown  unjust  discrimination 
•against  Boston  and  in  favor  of  New  York  by 
reason  of  those  rates. 

The  several  complaints  must,  therefore,  be 
dismissed. 

Walker  A  Mdiriaoiit  Chmmission&rsi 

Agreeing  in  general  with  the  foregoing  opin- 
ion and  concurring  in  the  result,  we  are  un- 
willing to  be  considered  as  assenting  to  the 
views  above  expressed  in  respect  to  the  use  of 
■an  "arbitrary''  in  fixing  the  Boston  rate. 

It  appears  from  the  agreed  statement  of  facts 
that  "the  extra  charge  of  ten  cents  per  hun- 
dred pounds  in  the  case  of  the  first  two  classes 
and  of  five  cents  per  hundred  in  the  other  class- 
es of  merchandise  for  transportation  from  Chi- 
•cago  to  Boston  over  the  charges  for  the  trans- 
portation of  the  same  merchandise  from  Ohi- 
caeo  to  New  York  is  an  extra  fixed  charge  or 
'arbitrary'  which  has  for  manv  years  oeen 
■added  to  the  New  York  rate  in  fixing  the  Bos- 
ton rate  without  reference  to  what  me  rate  to 
New  York  might  be;  so  that,  for  illustration, 
when  in  past  times  the  through  rate  for  the 
transportation  of  fiour  and  grain  from  Chicago 
to  New  York  was  fifty  cents,  and,  again,  when 
it  was  only  fifteen  cents,  the  through  rate  to 
Boston  for  the  same  class  of  goods  at  the  same 
time  was  in  each  case  Just  five  cents  more — ^t*.  e, , 
fifty-five  cents  and  twenty  cents,  respectively." 

An  arbitranr  of  five  cents  per  hundred  is  10 
per  cent  of  a  fifty  cent  rate  and  20  per  cent  of  a 
twenty-five  cent  rate.  The  same  proof  which 
might  show  that  this  arbitrary  was  just  when 
the  New  York  sixth  class  rate  was  fifty  cents 
would  demonstrate  that  it  is  unjust  now.  No 
facts  have  been  shown  which  would  Justify  a 
doubled  disparity  at  one  time  as  compared  with 
another. 

It  further  appears  that  the  Chicago  arbitra- 
ries  of  ten  cents  on  the  two  upper  classess  and 
five  cents  upon  the  remainder  are  enforced  on 
business  consigned  to  Boston  from  all  points 
west  of  Buffalo,  wl^ile  at  Buffalo  the  amount 
of  the  addition  is  summarily  reduced  one  half. 

The  propriety  of  somewhat  higher  rates 
from  the  West  to  Boston  than  to  New  York  can- 
not properly  be  questioned,  but  the  method 
pursued  by  the  carriers  in  ascertaining  the 
amount  of  difference  is  crude  and  unsatisfac- 
tory.   The  result  is  well  named  an  *  'arbitrary. " 

The  difference  originally  established  seems 
to  have  been,  at  the  time,  an  advance  of  about 
10  per  cent  in  the  rates  to  Boston  over  the  rates 
to  New  York,  both  from  Chicago  and  from 
Buffalo.  The  facts  fairly  warranted  a  differ- 
ence represented  by  that  relative  proportion, 
and  it  is  hard  to  find  substantial  reasons  for 
any  greater  distinction  than  that.  No  subse- 
quent events  have  occurred  which  are  claimed 
to  have  changed  the  situation  to  the  prejudice 
of  Boston.  The  proofs,  however,  fail  to  show 
the  precise  class  rates  which  were  in  force  at 
the  time  when  the  arbitrary  was  adopted. 

An  attempt  was  then  made  to  ascertidn  a 
just  measure  of  disparity  from  natural  or  oth- 
er causes,  and  to  apply  the  same  to  rates  which 
were  expected  to  fluctuate  in  the  future.  A 
percentage  basis  would  have  been  and  would 


now  be  a  much  more  satisfactory  and  trust- 
worthy methodi  than  the  one  which  was 
adopted.  Such  a  basis  is  easv  of  calculation; 
it  could  be  applied  without  difficulty  and  with 
apparent  Justice  at  Chicago  and  all  other  trunk 
line  western  points, from  which  the  rate  to  New 
York  is  now  a  stated  percentage  of  the  rate 
from  Chicago  to  New  York;  and  it  would  in 
great  measure  efface  the  elements  of  injustice 
which  the  complainants  perceive  in  the  work- 
ings of  the  present  system. 


W.  B.  FARRAR  &  CO. 

V, 

EAST  TENNESSEE,  VIRGINIA  &  GEOR- 
GIA R.  CO.,  and  Norfolk  &  Western  R.  ROo. 

(No.  84.) 

*1.  The  local  rates  from  Dalton  to  Knox- 
ville,  Johnson  City  and  Bristol  on  lum- 
ber are  not  shown  to  be  unreasonable. 

2.  The  Joint  rates  on  lumber  from  Dal- 
ton to  Roanoke  and  Lynohburgh  are 
shown  to  be  unreasonable,  upon  the 
grounds  and  for  the  reajBons  set  forth  in 
the  report  and  opinion  of  the  Commis* 
Bion. 

8.  As  a  rale  in  the  transportation  of 
fk*eifirbt  hy  railroads  whue  the  aggre- 
gate charge  is  continually  increasmg 
the  farther  the  freight  is  carried,  the 
rate  per  ton  per  mile  Is  constantly  grow- 
ing less  all  tne  time,  making  the  a^gr^ 
gate  charge  less  in  proportion  every 
ondred  miles  alter  the  flrst*  arising 
oat  of  the  character  and  natare  of  the 
service  performed  and  the  cost  of  the 
service;  and  thus  staple  oommoditieB 
and  merchandise  are  enabled  to  bear  the 
charges  of  this  mode  of  tran8i>ortation 
from  and  to  the  most  distant  portions  of 
the  country.  The  Act  to  Re^nlata 
C9mmerce  so  far  from  throwing  ham- 
pering restrictions  or  obstacles  in  the 
way  of  the  operation  of  this  salutary 
rale,  gives  it  all  the  aid  of  its  sanction 
and  safeguards  by  providing  that  the 
carrier  shall  be  entitled  to  receive  area 
sonable  compensation  for  the  service 
performed  apon  open  pablished  rates, 
against  which  no  competitor  can  take 
advantage  by  allowing  shippers  secret 
rebates  and  drawbacks  in  order  to  get 
thebasiness. 

4.  In  the  natare  of  things  joint  rates  on 
long  hauls  asaally  are,  and  as  a  rale 
shoald  be,  lower  in  proportion  to  dis- 
tance than  local  rates  on  short  hauls 

of  the  same  commodity. 

(Heard  Jan.  11,  Decided  Feb.  15. 188&) 

COMPLAINT  in  relation  to  rates  on  lumber. 
No  counsel  appeared  for  petitioners. 
Mr.  W.  M.  Baxter,  for  defendants. 

Rbfobt  and  Opinion  of  the  Commission. 

Braflfl^,  Oommissioner: 

The  complaint  in  this  proceeding  is  against 

*Head  notes  by  Cooiat,  Ohakman, 
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the  reasonableness  and  Justice  of  the  lumber 
rates  of  the  East  Tennessee,  Virginia  &  Geor- 
:gia  Railway  Company  from  Dalton,  in  the 
State  of  Georgia,  to  Knoxville.  in  the  State  of 
Tennessee,  and  from  Dalton  to  Johnson  City 
and  Bristol,  which  last  two  named  points  are 
in  the  State  of  Tennessee,  and  from  Dalton  to 
Roanoke  and  Lynchburg,  which  last  two 
named  points  are  in  the  State  of  Virginia. 

The  complaint  avers  that  petitioners  reside 
4ikt  Dalton  and  are  largely  interested  in  the  lum- 
ber and  building  business,  and  have  been  for 
the  last  twenty  years,  and  are  obliged  to  use  the 
East  Tennessee,  Vii^nia  &  Georgia  Railway 
and  the  Norfolk  &  Western  Railroad  to  mar- 
ket their  products.  The  complaint  states  that 
^e  rates  now  charged  by  these  railroads  for 
transporting  the  lumber  of  petitioners  from 
Dalton  to  Knozville,  Bristol,  Roanoke  and 
Xynchburg  are  as  follows: 

To  Enoxyille,  7  cents  per  100  pounds. 
To  Bristol,  11  cents  per  100  pounds. 
To  Roanoke,  22  cents  per  100  pounds. 
To  Lynchburg,  22  cents  per  100  pounds. 

The  complaint  states,  in  effect,  that  prior  to 
the  enactment  of  the  Act  to  Regulate  Com- 
merce, approved  February  4,  1887,  these  rates 
were  as  follows  from  Dalton: 

To  Knoxville,  6  cents  per  100  pounds. 
To  Johnson  City,  Hi  cents  per  100  pounds. 
^To  Bristol,  11  cents  per  100  pounds. 
To  Roanoke,  18  cents  per  100  pounds. 
To  Lynchburg,  18  cents  per  100  pounds. 

The  complaint  alleges  that  the  rates  now 
^charged  them  on  lumber,  as  above  set  forth. 
3xe  unreasonable,  excessive  and  unjust,  and 
have  the  effect  of  drivine  them  out  of  these 
markets  and  greatly  injuring  their  business. 

The  answer  of  the  East  Tennessee,  Virginia 
-&  (Georgia  Railway  Company  to  the  complaint 
states  that  prior  to  the  passage  of  the  Act  to 
Regulate  Commerce  its  rates  were  as  follows: 

From  Dalton,  Georgia,  to  Knoxville,  Tenn., 
per  100  pounds,  seven  (7)  cents  local,  six  (6) 
x^ents  special. 

From  Dalton,  Ga.,  to  Bristol,  Tenn..  per  100 
pounds,  eleven  (11)  cents  local,  ten  (10)  cents 
special. 

From  Dalton,  Ga.,  to  Roanoke,  Va.,  per  100 
pounds,  twenty-two  (22)  cents. 

From  Dalton,  Ga.,  to  Lynchburg,  Va.,  per 
100  pounds,  seventeen  (17)  cents. 

That  since  the  passage  of  the  Act  to  regu- 
late commerce  its  rates  have  been  as  follows: 

From  Dalton,  Ga.,  to  Knoxville,  Tenn.,  per 
100  pounds,  seven  (7)  cents. 

From  Dalton,  Ga.,  to  Bristol,  Tenn.,  per  100 
{>ound8,  eleven  (11)  cents. 

From  Dalton,  Gki.,  to  Roanoke,  Va.,  per  100 
pounds,  twenty-two  (22)  cents. 

From  Dalton,  Ga.,  to  Lvnchburg,  Va.,  per 
100  pounds,  twenty -two  (22)  cents. 

That  both  prior  to  the  enactment  of  the  Act 
to  Regulate  (Commerce  and  since  its  enactment 
the  rates  from  Dalton,  Ga.,  to  Roanoke  and 
Lynchburg.  Va.,  have  been  loint  rates  between 
the  East  Tennessee,  Virginia  &  Georgia  Rail- 
"wav  Company  and  the  Norfolk  &  Western 
Hailroad  (Company;  that  the  only  changes  the 
respondent  has  made  in  its  rates  since  the  en- 
4utmentof  the  Act  to  Regulate  Commerce  have 
been  that  it  has  abolished  the  special  rates  that 

(imcB  S. 


were  ffiven  from  Dalton,  Ga.,  to  E 
Bristol,  Tenn. ,  and  that  so  far  as  tl 
between  respondent  and  the  Nori 
em  Railroad  are  concerned  it  has  p 
burg,  Va.,  upon  the  same  basis 
Va.,  the  rate  now  being  22  cents 
pounds  on  lumber  to  each  of  these 
Dalton,  Ga. ;  that  as  the  former  jo 
Dalton,  (^.,  to  Lynchburg,  Va.,  w 
with  the  provisions  of  the  Act  to  R 
merce  respondent,  in  obedience  t 
ions  of  that  Law,  together  with  tl 
Western  Railroad,  increased  the  n 
ton,  Ga.,  to  Lynchburg.  Va.,  so  t] 
not  be  less  than  the  rate  from  Da 
Roanoke,  Va..  that  prior  to  the  e 
the  Act  to  Regulate  Commerce 
Lynchburg.  Va.,  was  forced  upoi 
and  the  Norfolk  &  Western  Railri 
to  allow  its  patrons  to  compete  ii 
bur^  market  with  lumber  comin| 
sections  of  Virginia  and  Norl 
and  the  rate  to  Lynchburg  from 
made  with  a  view  of  developing 
product  along  the  line  of  responde 
that  the  Act  to  Regulate  Coma 
made  any  such  purpose  unlawf  ul,r 
obedience  to  the  provisions  of  the  f 
drew  said  rate  of  seventeen  cents 

Sounds  on  lumber  from  Dalton,  G 
urg,  Va.,  that  Its  own  rates  and  tl 
between  the  Norfolk  &  Western  ! 
itself  are  reasonable  and  lust,  ai 
tioners  have  no  just  around  of  coi 
none  of  its  rates,  either  separate 
larger  for  the  shorter  than  for  th 
tance  over  the  same  line,  the  shor 
eluded  in  the  longer  distance;  and 
these  statements,  the  respondent 
other  material  allegation  in  petit 
plaint  which  has  not  hereinbefon 
ted. 

The  answer  of  the  Norfolk  &  ^ 
road  Company  states  that  the  f  reig 
Dalton,  Ga.,  to  points  on  and  bey< 
folk  &  Western  Railroad  are  by  t 
tween  connecting  railroads,  and  • 
agreement  between  the  East  Tei 
ffinia  &  (Georgia  Railway  and  tb 
Western  Railroad  made,  are  <][uc 
plied  by  and  under  the  authoritv 
Tennessee,  Virginia  &  G^rgia  H 
pany  as  the  iniual  line  at  interest 
regard  for  the  requirements  of  ai 
ance  with  the  Act  to  Regulate  O 
cessitated  a  revision  of  rates  f  ror 
of  stations  on  the  East  Tennessee 
(Georgia  Railway  in  the  vicinity  c 
Chattanooea,  of  which  Dalton, 
immediately  after  the  Law  becai 
and  in  said  revisions  advances  in 
rates  to  Virginia  points  becam< 
among  which  rates  those  on  lum 
eluded;  that  the  complainant's  al 
rates  on  lumber  from  points  in  N( 
to  Lynchburg  or  Roanoke  are  low 
Dalton  is  in  some  cases  true;  but 
the  Norfolk  &  Western  Railroad 
or  and  not  the  maker  of  the  rates 
are  in  no  case  greater  for  the  she 
the  longer  haul  over  the  same  lin< 
direction,  because  the  business  do 
ate  on  its  line,  and  it  is  a  fact  tha 
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com{D|  from  North  Carolina  points  moyes  oy- 
er the  Norfolk  &  Western  Railroad  in  different 
directions  from  that  coming  from  Dalton  and 
under  dissimilar  conditions,  and  that  the  com- 
petition of  markets  to  whicli  your  complainant 
objects  is  a  commercial  condition  not  within 
the  province  of  the  Norfolk  &  Western  Rail- 
road to  judge  of  or  to  remedy,  being  ^e  deliv- 
ering line  at  interest  in  the  transportation,  and 
concerning  itself  primarily  in  the  matter  of  the 
rates  employed  by  either  of  the  initial  lines  at 
interest  to  see  that,  as  the  traffic  is  interstate 
business,  conformity  is  had  with  the  Law, 
which  it  respectfully  submits  and  hereby  cer- 
tifies to,  is  to  its  knowledge  and  belief  fully 
done. 

Upon  due  notice  thereof  to  the  respective 
parties  this  case  was  set  down  to  be  heard  by 
the  Commission  on  the  11th  day  of  January, 
1888,  at  its  office,  in  the  City  of  Washington. 
On  that  day  the  defendant  railroad  companies 
appeared  before  the  Commission  by  their  coun- 
sel. William  M.  Baxter,  Esq.,  of  Knoxville. 
and  Augustus  Pope,  Esq.,  General  Freight 
Agent  of  the  Norfolk  <&  Western  Railroad  Com- 
pany; but  the  petitioners  failed  to  appear,  eith- 
er by  themselves  or  counsel,  while  still  insist- 
ing on  their  complaint. 

The  controversy  being  one  relating  to  the 
reasonableness  and  justice  of  the  rates  charged 
upon  a  standard  article  of  freight  of  general 
and  necessary  consumption  in  all  parts  of  the 
country  arising  upon  Uie  face  of  the  tariffs  of 
the  defendant  railroad  companies,  after  the  ex- 
amination of  these  it  occurred  to  the  Commis- 
sion that,  with  the  aid  obtained  from  an  in- 
formal conference  with  the  counsel  and  gen- 
eral freight  agent  then  present,  this  contention 
might  at  that  time  be  disposed  of  without  fur- 
ther delay  and  expense  to  the  parties.  Accord- 
ingly this  informal  conference  was  then  had, 
and  after  hearing  and  considering  all  the  state- 
ments, suggestions  and  arguments  of  counsel 
and  the  general  freight  agent,  the  Commission 
suggested  to  them  that  in  its  opinion  the  rate 
upon  lumber  to  Roanoke,  Ya.,  from  Dalton, 
Gra. ,  over  the  line  of  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  and  the  Norfolk  & 
Western  Railroad  ought  not  to  exceed  eighteen 
cents  per  hundred  pounds. 

The  Commission  was  then  requested  by  the 
said  counsel  and  general  freight  agent  to  sus- 
pend any  further  action  and  announcement  in 
this  matter  for  a  period  of  two  weeks,  until  T. 
S.  Davant,  General  Freight  Agent  of  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany at  Knoxville,  Tenn.,  could  prepare  and 
furnish  to  the  Commission  a  statement  of  facts 
and  figures  in  opposition  to  the  complaint.  A 
month  having  elapsed  without  hearing  from 
Mr.  Davant,  the  Commission  deems  it  proper 
to  now  dispose  of  this  case  without  further 
delay. 

'  The  Commission  finds  the  material  facts  in- 
volved in  this  controversy,  from  the  petition 
and  answers  and  the  tarififs  and  joint  contracts 
of  said  railroad  companies  on  file  with  us,  to 
be  in  substance  as  follows: 

The  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  embraces  in  its  system  sev- 
eral valuable  and  important  railroad  lines  in 
the  States  of  Tennessee,  Georgia,  and  Alaba- 
ma, with  its  chief  terminal  points  at  Bristol, 


Tenn.,  Memphis,  Tenn.,  Meridian,  Miss.,  and 
Brunswick,  Ga.,  Dalton,  Ga.,  Knoxville,  Jobii- 
son  City,  and  Bristol,  each  in  Tennessee,  aie^ 
situatea  upon  its  line.  Roanoke  and  Lynch- 
burg, each  in  Virginia,  are  situated  on  tbeline^ 
of  the  Norfolk  &  Western  Railroad. 

The  present  local  tariff  rates  of  the  East  Ten-  . 
nessee,  Virginia  &  G^rgia  Railway  Company 
in  force  on  lumber  from  Dalton  to  Knoxville,  a 
a  distance  of  110  miles,  are  7  cents  per  hundred 
pounds;  from  Dalton  to  Johnson  C*ity,216  miles, 
are  10^  cents  per  hundred  pounds,  and  from 
Dalton  to  Bristol,  241  miles,  are  11  cents  per 
hundred  pounds.  From  Dalton  to  Roanoke, 
a  distance  of  891i  miles,  the  joint  rates  of  the 
East  Tennessee,  Virginia  &  G^rgia  Railway 
and  the  Norfolk  &  Western  Railroad  are  23^ 
cents  per  hundred  pounds,  and  from  Dalton  to 
Lynchburg,  445  miles,  the  joint  rates  are  23 
cents  per  hundred  pounds. 

Prior  to  the  enactment  of  the  Act  to  Rega- 
late  Commerce  the  rates  of  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company  on  lum- 
ber from  Dalton  to  Knoxville  were  7  cents 
local  and  6  cents  per  hundred  pounds  special, 
and  from  Dalton  to  Bristol  per  hundred 
pounds  were  10  cents  special  and  11  cents 
focal.  The  joint  rates  of  the  East  Tennessee, 
Virdnia  &  Georgia  Railway  Company  and 
the  Norfolk  &  Western  Railroad  Company  on 
lumber  from  Dalton  to  Roanoke  were  22  cents 

Esr  hundred   pounds,  and  from    Dalton  to- 
ynchburg  were  17  cents  per  hundred  pounds. 

The  changes  made  in  the  lumber  rates  of 
these  two  railroads  since  the  enactment  of  the 
Act  to  Regulate  Conunerce  consist  in  abolish- 
ing the  above  special  rates  and  in  increasing 
the  rate  from  Dalton  to  Lynchburg  from  17 
cents  to  22  cents  per  hundred  pounds,  in  order 
that  it  might  not  be  less  for  the  greater  dis- 
tance, and  thus  violate  the  statute.  The  pre- 
vious rate  of  17  cents  per  hundred  pounds  on 
lumber  from  Dalton  to  Lynchburg  bad  been 
given  with  a  view  of  developing  the  lumber 
products  along  the  line  of  the  East  Tennessee, 
Virginia  &  Georgia  Railway,  and  was  also 
forced  by  the  competition  of  lumber  coming 
by  other  lines  of  railroad  into  the  Lynchburg 
market  from  North  Carolina  and  Virginia. 
Lynchburg  and  even  Roanoke  are  nearer  to 
the  lumber  producing  region  of  North  Caro- 
lina than  is  Dalton. 

The  East  Tennessee,  Virginia  A  Georgia 
Railway  and  the  Norfolk  &  Western  Hailn^ 
are  operated  under  joint  contracts,  dated  Sep- 
tember 27,  1881,  and  March  16,  1885,  which 
are  on  file  with  us  pursuant  to  law  and  which 
provide  for  close  running  arrangements  and 
joint  rates  over  these  lines.  Under  these  the 
Norfolk  &  Western  Railroad  does  not  make 
the  rates  on  lumber  from  Dalton  to  Roanoke 
and  Lynchburg,  but  these  rates  are  made  br 
the  East  Tennessee,  Virginia  &  Georgia  Rul* 
way  Company;  and  the  Norfolk  &  Western 
Railroad  Company  only  accepts  its  share  of 
the  joint  rate. 

A  careful  examination  and  consideration  of 
all  the  matters  involved  in  this  complaint  have 
brought  us  to  the  conclusions  hereinafter  stat- 
ed. 

The  rates  now  in  force  on  lumber  from  Dtl* 
ton  to  Knoxville,  Johnson  City,  and  Bristol  br 
the  East  Tennessee,  Virginia  &  Georgia  Bm- 
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oil  in  tanks  for  the  Standard  Oil  Company 
and  everybody  else  the  same  is  not  and  never 
has  been  weighed,  but  the  quantity  contained 
in  the  tanks  is  estimated  at  a  certain  numl)er 
of  pounds,  and  it  may  be  true  that  in  some 
shipments  for  the  Standard  Oil  Company  that 
estimates  were  below  the  actual  weight,  but 
the  same  quantity  of  oil  could  have  been 
shipped  in  tne  same  manner  at  the  same  price 
by  complainant. 

*'5.  Defendant  denies  that  about  May  1,1887. 
it  transported  or  contracted  to  transport  a  car 
load  containing  66  barrels  of  oil  and  weighing 
24,750  pounds,  or  any  other  weight,  from 
LouUville,  Kentucky,  to  Huntsville,  Alabama, 
for  the  Standard  Oil  Company,  for  $68.07,  or 
twenty-seven  and  one  half  cenUper  100  pounds; 
at  least  no  record  of  such  shipment  can  be 
found  on  defendant's  books.*' 

For  answer  to  the  third  charge  made  in 
complainant's  bill  and  the  specifications  there- 
under, defendant — 

*'l.  Denies  that  in  its  rates  charged  by  it 
for  services  rendered  or  to  be  rendered  by  it 
for  the  transportation  of  said  oils  for  com- 
plainant and  the  said  Standard  Oil  Company 
from  Cincinnati,  Ohio,  to  points  or  any  point 
reached  by  defendant's  line  of  railroads  in 
States  other  than  Ohio  and  Kentucky  it  has, 
since  April  5, 1887,  uniformlv  or  at  all  made  or 
given  undue  or  unreasonable  preferences  or 
advantages  to  said  Standard  Oil  Company  or 
to  certain  or  any  localities  on  its  lines  of  rail- 
road ;  nor  has  it  subjected  complainant  or  cer- 
tain or  any  localities  on  its  lines  of  railroad  to 
undue  or  unreasonable  prejudices  or  disadvan- 
tages. 

**2.  Defendant  says,  in  reference  to  the 
difference  in  rates  to  complainant  and  Stand- 
ard Oil  company,  respectively,  appearing  in 
specifications  No.  1  and  Ne.  2,  under  the 
second  charge  in  complainant's  bill  of  com- 
plaint, it  denies  that  said  differences  are  not 
measured,  but  avers  that  they  are.  by  the 
differences  in  circumstances  surrounding  these 
shipments,  respectivelv;  and  defendant  denies 
that  the  difference  to  it  in  the  cost  and  expense 
and  convenience  of  transportation  of  such  oils 
for  complainant  and  the  Standard  Oil  Com- 
pany, respectively,  or  that  the  difference  be- 
tween the  circumstances  under  which  complain- 
ant and  said  company,  respectively,  ship  their 
oils  do  not,  but  it  avers  that  they  do,  justify 
the  difference  in  rates  made  to  said  parties, 
respectively,  and  it  denies  that  they  are  either 
small  or  insignificant  in  comparison  with  the 
differences  in  tiie  rates  so  charged;  and  de- 
fendant says  that  said  rates  so  made  for 
the  shipment  of  the  oils  for  the  Standard  Oil 
Company  were  made  for  shipment  of  oil  to  be 
made  in  large  and  regular  shipments  in  iron 
tank  cars,  which  taiuL  cars  were  to  be  fur- 
nished and  the  cars  kept  in  repair  by  said  Stand- 
ard Oil  Company  free  of  expense  to  defendant, 
which  oil  was  never  on  defendant's  premises 
and  there  at  its  risk,  and  by  which  cars  de- 
fendant was  furnished  with  return  loads, 
while  the  rates  thus  made  to  complainant  were 
made  in  reference  to  the  shipment  of  oil  in 
barrel  packages,  in  small  quantities  and  irreg 
iilar  shipment,  to  be  received  and  loaded  by 
de^ndaiit  at  its  expense,  and  held  at  its  risk 
while  on  its  premises,  and  the  cars  used  for 
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barrel  shipments  were  thus  greatly  injured 
and  rendered  of  less  value  to  defendant  for 
general  purposes  and  were  returned  usually 
empty,  so  that,  as  this  defendant  believes  and 
charges,  the  circumstances  and  conditions 
under  which  the  shipments  of  oil  for  the 
Standard  Oil  Company  were  made  so  dissimi- 
lar from  the  circumstances  and  conditions 
under  which  the  oil  for  complainant  was- 
shipped  as  to  Justify  and  authorize  the  differ- 
ence in  rates  to  said  Standard  Oil  Company 
and  to  complainant  made  so  as  aforesaid. 

"8.  Defendant  says  it  is  not  true  and  it  de- 
nies that  it  owns  or  ever  did  own  any  tank- 
cars,  or  that  it  ever  furnished  to  said  Standard 
Oil  Company  such  cars,  or  that  it  refuses  or 
ever  refused  to  furnish  such  cars  to  complain- 
ant, or  that  he  ever  applied  for  such ;  but  de- 
fendant says  if  complainant  had  applied  for 
such  cars  he  would  have  been  refused  for  the 
reason  that  defendant  did  not  and  does  not 
own  or  have  such  cars. 

"4.  Defendant  admits  that  It  has,  since 
April  5,  1887,  in  its  freight  rates  charged  a 
higher  rate  per  100  pounds  for  transportation* 
of  oil  in  barrels  than  for  oil  in  tanks,  except 
when  the  competition  with  water  lines  and 
railroads  or  competition  between  markets  or 
products  has  forced  a  reduction  in  rates  on  oil 
in  barrels  to  the  same  or  nearly  the  same  rates 
charged  upon  oil  in  tank  cars;  but  it  is  not 
true  and  defendant  denies  that  the  difference 
between  the  cost,  expense  and  convenience 
of  transportation  of  oil  by  the  two  methods, 
has  been  out  of  proportion  to  the  difference 
between  the  rates  by  the  two  methods,  and  de^ 
nies  that  said  difference  in  expense,  cost 
and  convenience  is  slight  or  insignificant, 
but,  on  the  contrary,  defendant  avers  that  they 
were  so  great  as  to  justify,  as  it  believes,  the 
difference  in  rates  charged. 

"5.  Defendant  adniits  that  complainant 
ships  in  barrels  all  the  oils  he  ships  over  this 
defendant's  lines  of  railroad;  but  it  is  not  true 
and  it  denies  that  the  Standard  Oil  Companr 
ships  in  tank  cars  almost  all  the  oil  which  it 
ships  over  defendant's  lines  of  railroad.  De- 
fendant says  that  said  Standard  Oil  Company, 
since  April  5,  1887,  has  shippd  over  its  lines  of 
railroad  in  barrel  packages,  car  load  ship- 
ments, a  much  greater  quantity  of  oil  than 
complainant  has,  and  at  the  same  prices  from 
and  to  the  same  points;  and  it  has  shipped 
over  its  lines  of  railroad  during  that  period 
about  twice  as  much  oil  in  barrels  as  it  has 
shipped  in  tank  cars. 

"  0,  Defendant  admits  that  the  rate  of  trans- 
portation of  oil  from  Louisville  to  the  follow* 
ing  desti nations  are  the  same  whether  the  oil  i» 
carried  in  barrel  packages  or  in  tank  cars,  to 
wit:  Mobile,  Alabama;  Meridian,  Mississippi; 
Jackson,  Tennessee;  New  Orleans,  Louisiana; 
Jackson,  Mississippi ;  Vicksburg,  Mississippi, 
and  that  the  rates  are  the  same  for  shipments 
from  Cincinnati  to  Nashville,  Tennessee,  and 
Mobile,  Alabama,  and  such  is  true,  not  as  a 
matter  of  choice  of  this  defendant,  but  be- 
cause the  competition  with  water  lines,  direct- 
ly and  indirectly,  at  said  points,  or  competition 
with  railroad  lines  or  between  markets  or  prod- 
ucts reduced  the  rates  for  shipment  of  oil  to 
those  points  to  the  regular  rates  of  shipment  of 
oil  in  tank  cars. 
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(a)  That  pearline  being  competitive  with 
common  soap,  the  relative  difference 
between  the  class  rate  of  pearline  and 
this  '^special  rate"  on  common  soap  is 
too  great,  and  that  pearline  must  be 
placed  in  fifth  class  freight  on  ship- 
ments from  New  York  to  Atlanta  by  the 
defendant  company,  with  a  rate  of 
sixty  cents  per  hundred  pounds,  and 
also  in  the  fifth  class  in  the  classificar 
tion  of  the  Southern  Railway  &  Steam- 
ship Association;  and  further,  that  the 
relative  difference  in  the  rates  on  pearl- 
ine and  common  soap  in  such  ship- 
ments must  not  exceed  the  difference  of 
sixty  cents  per  hundred  pounds  on 
pearline  and  thirty-three  cents  on  com- 
mon soap. 

{h)Seld  further,  that  on  shipments  of 
pearline  and  common  soap»  all  rail, 

*  m  tiie  territory  to  which  the  classifica- 
tions of  the  Southern  Railway  &  Steam- 
ship Association  applies,  the  following 
rates  of  this  Association  must  be 
maintained  by  the  defendant  company, 
namely: 


Per  100  lbs. 

Soap 
Power. 

Common 
Soap. 

100  miles................. 

39  oents. 
49       " 

20  centfl. 

600     ••     

38       '• 

(o)Heldf  that  the  discrimination  made 
by  the  '^special  rate"  of  the  Southern 
B^ailway  &  Steamship  Association  be- 
tween pearline  and  common  soap,  to 
the  extent  now  existing  on  the  ship- 
ments to  which  it  refers,  is  uniust  and 
must  be  discontinued;  and  wnile  com- 
mon soap  is  in  its  sixth  class,  pearline 
must  be  placed  in  its  fifth  class. 

2.  A  statement  of  the  flnrounds  of  differ- 
ences in  the  classification  of  articles 
of  fi*ei^ht  by  railroad  companies,  and  a 
discussion  of  those  by  which  the  con- 
clusions of  the  Commission  are  reached 
in  the  classification  of  pearline  when 
transported  all  rail  on  the  one  hand, 
or  on  the  other  partly  by  water  and 
partly  bv  rail,  as  compared  with  the 
toansportation  of  common  soap  by 
either  mode. 

(Heard  Dec.  8, 1887;  Decided  Feb.  16, 1888.) 

COMPLAINT  charging  improper  classifica- 
tion of  ''pearline."    See  abstract  of  com- 
plaint, (mte,  600. 

Repobt  ajto  Opinion  of  the  Commission. 


f,  Oommmioner: 

The  complaint  in  this  proceeding  involves 
the  justice  and  reasonableness  of  me  freight 
rate  classification  made  by  the  East  Tennes- 
see, Virginia  &  Georgia  Railway  Company 
upon  a  certain  powder  manufactured  by  the 
plaintiffs,  commonly  known  as  "pearline." 

It  is  claimed  in  the  complaint  that  this  arti- 
cle is  ruled  to  come  under  the  head  of  "pow- 
ders and  washing  compounds,"  etc.,  in  the 
classification  of  freight  of  this  railway  com- 
pany to  all  points  and  cities  from  which  the 
classification  of  freight  as  made  by  the  South- 
ern Railway  &  Steamship  Association  is  held 


to  apply,  and  that  it  is  rated  bv  this  compaDy 
as  "soap  powder"  in  the  classification  of 
freight  to  all  other  points  reached  by  the  line 
of  that  railwav,  but  which  are  not  situated 
within  the  territory  in  which  ^e  classlficatioB 
of  the  Southern  lUilway  &  Steamship  Asso 
elation  is  held  to  apply.  An  example  stated 
in  the  complaint  is,  to  Enoxville,  Tennessee, 
Atlanta,  Georgia,  Chattanooga,  Tennessee,  as 
being  points  to  which  the  Southern  Railway 
&  Steamship  Association's  classifications  ap- 
ply; and  to  trans-Mississippi  points,  such  as 
ohreveport,  Louisiana,  Dallas,  Texas,  LitUe 
Rock,  Arkansas,  to  which  the  rate  classifica- 
tion of  the  Southern  Railway  &  Steamship 
Association  does  not  apply. 

The  complaint  alleges  mat  by  putting  this 
article  under  the  rating  ''powders  and  wash- 
ing compounds."  etc.,  this  company  thereby 
charges  a  freight  rate  of  over  100  per  cent 
(exact,  121.81  per  cent)  more  than  it  charges 
for  a  similar  article,  so  far  as  freight  purposes 
are  concerned,  namely:  common  soap,  to  the 
points  above  named.    To  Enoxville,  Tenoes- 
see,  Atlanta,  Georgia,  and  Chattanooga,  Ten- 
nessee, the  averment  of  the  complaint  is  that 
the  rate  is  seventy  three  cents  per  hundred 
pounds,  while  that  on  common  soap  is  thirty- 
three  cents  per  hundred  pounds.    The  com- 
plaint claims  that  this  article  should  be  granted 
the  same  freight  rate  as  common  soap  upon 
the  following  stated  grounds,  namely:  "It  i> 
not  an  article  of  different  character,  only  dif- 
fering in  beinff  in  powder  form.    It  is  of  shn* 
ilar  bulk,  packed  in  boxes  similar  to  soap.    It 
is  no  more  liable  to  damage  or  injurv  and  no 
more  trouble  to  handle  or  Forward.    It  is  used 
for  the  very  same  purpose  in  the  laundry  and 
for  house  cleaning,  not  in  connection  with 
soap,  but  in  place  of  soap,  and  so  competitive 
with  soap;  that,  being  competitive  with  com- 
mon soap,  it  must  be  and  is  sold  at  a  price 
that  will  admit  of  its  use,  and  soap  powden 
approximate  very  closely  in  the  average  price 
to  that  of  common  soaps  of  the  same  charac- 
ter.   The  same  freight  rate  as  that  ^ven  com- 
mon soap  is  granted  our  foods— (t.  e.,  pearl- 
ine) by  every  railroad  ana  their  connections, 
so  far  as  we  have  any  knowledge,  and  our 
knowledge  extends  to  every  part  of  our  coon- 
try,  excepting  only  those  that  adhere  to  the 
tariff  of  the  Southern  Railway  &  Steamship 
Association  in  their  own  prescribed  territory. 
The  East  Tennessee,  Virginia  &  Georgia  Rail- 
wav itself  and  others  freely  grant  us  tne  same 
freight  rate  as  common  soap  to  all  points  out- 
side of  the  territory  put  under  the  classifies 
tion  of  the  Southern  Railway  &  Steamship  As- 
sociation— for  instance,  under  the   hesid  of 
Foap,  to  the  points  named  above,   namely*. 
Shreveport,  Louisiana,  Dallas,  Texas,  Little 
Rock.  Arkansas,  and  Fort  Smith.  ALrkansas." 
The  complaint  claims  that  this  is  an  unjust 
and  undue  discrimination,  under  the  guise  of 
a  different  classification,  and  forbidden  by  the 
Act  to  Regulate  Commerce. 

The  answer  of  the  defendant  railway  com- 
pany to  this  complaint  states  that  commoo 
soap  is  classed  by  it  as  sixth  class,  and  is  worth 
on  an  average  about  five  cents  a  pound.  It 
avers  that  "soap  powders  and  washing  com- 
pounds," which  cover  plaintiff's  arti<ue,  are 
classed  as  fourth  class  in  the  taxiffs  of  the 
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The  ftntwer  meetB  the  charges  with  a  full 
4uid  specific  denial 

The  petition  against  the  Cincinnati,  New 

-Orleans  &  Texas  Pacific  Railway  Company, 

Joined   with  the   Alabama   Great  Southern 

Railroad  Company,  charges  a  yiolation  of  the 

-said  Act  to  Regulate  Commerce: 

I.  By  making  charges  for  services  to  be  ren- 
dered in  the  transportation  of  petroleum  oil  in 
themselves  unjust  and  unreasonably  high,    - 

II.  By  having  in  the  rates  charged  for  serv- 
ices rendered  and  to  be  rendered  In  the  trans- 
portation of  petroleum  oil  for  complainant  and 
the  Standard  Oil  Company  of  Kentucky,  re- 
spectively, uniformly  made  and  given  undue 
and  unreasonable  preference  and  advantage  to 
said  Standard  Oil  Company  and  subjected 
-complainant  to  undue  and  unreasonable  prej- 
udice and  disadvantage. 

ni.  By  liaving  charged  for  the  transporta- 
tion of  petroleum  oil  from  Cincinnati  to  points 
reached  bv  defendants'  roads  a  greater  com- 
pensation in  the  aggregate  for  a  shorter  than 
for  a  longer  distance  over  the  same  line  in  the 
same  direction,  the  shorter  being  included  in 
the  loneer  distance,  and  the  transportation  be- 
ing under  substantially  the  same  circum- 
stances and  conditions. 

Defendants  meet  the  first  and  second  charges 
by  denial,  and  they  also  deny  that  since  the 
expiration  of  the  order  of  relief  made  on  their 
behalf  on  the  19th  of  April,  1887,  they  have 
made  the  greater  charse  for  the  shorter  haul 
•of  the  same  property  in  the  same  direction, 
the  shorter  being  included  in  the  greater  dis- 
tance. 

The  petition  ^inst  the  Mississippi  &  Tenn- 
essee Railroad  Cx>mpany  charges  violation  of 
the  Act  to  Regulate  Commerce  by  making 
charges  for  the  transportation  of  petroleum 
oils  from  Memphis,  Tennessee,  to  Grenada, 
Mississippi,  which  are  in  tJbemselves  unreason- 
ably high. 

The  answer  justifies  the  charges. 

The  petition  against  the  Newport  News  & 
Mississippi  Valley  Company  and  the  Louis- 
ville, New  Orleans  &  Texas  Railway  Compa- 
ny diarges  violation  of  the  Act  to  Regulate 
Commerce: 

L  In  making  charges  for  services  rendered 
and  to  be  rendered  by  defendants  in  the  trans- 

g>rtation  of  petroleum  oils  from  Louisville 
entucky,  to  Vicksburg,  New  Orleans,  and 
other  points  which  in  themselves  are  unjust 
and  unreasonably  high. 

U.  By  having  uniformly,  since  April  5, 1887, 
made  and  given  undue  and  unreasonable  pref- 
erence and  advantage  to  the  Standard  Oil 
Company  of  Eentuosy,  and  subjected  com- 
plainant to  undue  and  unreasonable  preference 
and  disadvantage. 

The  defendants  answer  separately  with  spe- 
<dfic  denial. 

The  petition  against  the  Newport  News  & 
Mississippi  Valley  Ck>mpany  ana  the  Illinois 
-Central  Railroad  Company  charges  a  violation 
of  the  Act  to  Regulate  Commerce: 

I.  By  making  charges  for  services  rendered 
and  to  be  render^  by  defendants  in  the  trans- 

S^rtation  of  petroleum  oil  from  Louisville, 
entucky,  ana  points  on  their  lines  in  other 
States,  which  were  in  themselves  unjust  and 
unreasonably  high. 
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n.  By  having  in  the  rates  charged  by 
them  for  services  rendered  and  to  be  rendered 
for  complainant  and  for  the  Standard  Oil  Com- 
pany of  Kentucky  uniformly  made  and  eiven 
undue  and  unreasonable  preference  ana  ad- 
vantage to  said  Standard  Oil  Company  and 
subjected  the  complainant  to  undue  and  un- 
reasonable prejudice  and  disadvantage. 

The  charges  are  f  uUy  met  and  denied  by  the 
answers. 

The  petition'  against  the  Illinois  Central 
Railroad  Company  charges  a  violation  of  said 
Act  to  Regulate  Commerce: 

I.  By  making  charges  for  services  to  be  ren- 
dered in  the  transportation  of  petroleum  oils 
from  Cairo,  in  the  State  of  Illinois,  to  points 
on  its  line  of  railroad  in  other  States,  which 
were  in  themselves  unjust  and  unreasonably 
high. 

U.  By  having,  since  July  9,  1887,  charged 
and  received  for  the  transportation  oi  petrole- 
um oils  from  Cairo,  Illinois,  to  points  reached 
by  defendant's  line  of  railroad  in  other  States 
a  greater  compensation  in  the  aggregate  for  a 
shorter  than  for  a  longer  distance  over  the  same 
line  in  the  same  direction,  the  shorter  being  in- 
cluded in  the  longer  distance,  and  the  trans- 
portation being  under  substantially  the  same 
circumstances  and  conditions. 

The  answer  denies  the  first  charge,  and  de- 
nies that  the  greater  charges  made  for  shorter 
than  for  longer  hauls  over  the  same  line  in  the 
same  direction  are  made  under  substantially 
similar  circumstances  and  conditions. 

Such  were  the  issues  made  in  the  several 
cases. 

The  testimony  upon  which  the  cases  have 
been  submitted  was  taken  in  the  main  on  oral 
examination  of  witnesses  at  the  public  sessions 
of  the  Commission,  and  the  fullest  opportunity 
was  given  for  bringing  out  all  the  facts.  The 
officers  of  the  defendant  companies  connected 
with  the  freight  departments  of  their  roads, 
respectivelv,  were  examined,  and  the  workings 
of  the  roads,  so  far  as  concerns  this  particular 
article  of  traffic,  were  fully  gone  into,  with  the 
purpose  on  the  part  of  the  Commission  to  as- 
certain, if  possible,  not  only  whether  any  of 
Uie  defendants  had  been  guilty  of  unlawful 
discrimination  against  the  complainant  in  the 
particulars  chared,  but  also  whether  the  gen- 
eral course  of  tne  defendants  in  respect  to 
the  transportation  of  oil  was  relatively  fair 
and  just  as  between  different  shippers,  and 
also  as  between  the  defendants  and  the  gene- 
ralpublic. 

The  case  of  two  of  the  defendants  was, 
however,  so  different  as  to  make  them  stand 
altogether  apart  from  the  main  contest  which 
was  made  by  the  others  and  to  which  the  evi- 
dence was  directed.  It  will,  therefore,  be 
most  convenient  to  say,  in  respect  to  them,  in 
this  place  all  that  we  think  there  is  occasion  to 
say  at  this  time,  and  afterwards  to  dispose  of 
the  others  together. 

In  the  case  of  the  Mobile  &  Ohio  Railroad 
Company  counsel  for  the  respective  parties 
have  signed  and  filed  the  following  paper: 

"It  is  hereby  understood  and  agreed  by  and 
between  €korge  Rice,  complainant,  and  the 
Mobile  &  Ohio  Railroad  Company,  defendant, 
in  the  above  entitled  cause,  that  the  complain- 
ant makes  no  objection  to  the  rates  of  the  de- 
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Soap  powder  and  Common  Soap  per  100  pounds. 


L.C.  L. 

C.L. 

To  Memphis  via  Louisville 

Little  Rock  via  St  Louis.... 
Fort  Smith    " 

SOoents. 
75     " 
90     " 

44  cents. 
60     •• 
79     " 

The  rates  on  soap  powder  and  articles  of 
the  same  class  under  the  Trunk  Line  Associa- 
tion's classification  are  as  follows,  per  100 
pounds: 

L.C.L. 

C.L. 

For  100  miles 

16  oents. 

26  *• 

27  •• 

16  cents. 

500     "     

eoo    '^   

21     " 
23     *• 

The  rates  and  classification  via  the  Sunset 
route  (Southern  Pacific)  are  as  follows: 

From  New  York  to  Little  Rock,  to  which 
the  trunk  line  classification  applies,  the  same 
as  that  classification,  viz. :  per  100  pounds. 

Common  soap  and  soap  powder,  rate,  L.  C.  L.  60  cts. 

»'  »^         •     ..       C.  L.  45  " 

To  Dallas,  Texas,  and  Shreveport,  Louis- 
iana, the  Texas  classification  applies,  viz. :  by 
which  pearline,  common  soap,  and  soap  pow- 
der are  shown  to  be  in  the  same  class,  viz.: 
L.  C.  L.,  4th,  0.  L.  A.,  and  the  rates  from 
New  York  are  per  100  pounds: 

To  Shreveport,  L.C.  L. 70  cents. 

**  C  L.  64     ** 

Dallas,  L.  C.  L... ■..".'.■.""".'.'. I"." ".I".  11 1."  102     " 

•*       C.  L. 93     " 

The  rates  for  distances  of  100  and  600  miles 
in  the  territory  to  which  the  Te^  classifica- 
tion applies  are  for  common  soap  and  pearline 
per  100  pounds: 

100  miles,  L.  0.  L. 47  cents. 

C.L 46     " 

600     •*      L.  C.  L 69     *• 

C.  L 62     •• 

The  rates  for  distances  of  100  miles  and  500 
miles,  in  the  territory  to  which  the  Southern 
Railway  &  Steamship  Association's  classifi- 
cation applies,  in  any  quantity,  are  as  follows: 


lOOmUes 
600 


»< 


Soap  Powder. 


S2  cents. 
49     *• 


Ck)mmon  Soap. 


20  cents. 
88 


»* 


A  computation  of  the  number  of  articles  and 
number  of  classification  of  articles  as  found 
in  the  di£Ferent  classes,  and  then  the  number 
of  classes  in  each  of  the  different  systems, 
shows  the  following  results: 


dassiflcation. 

No.  of 
articles. 

No.  of 

Cla88ifi- 

cations. 

No.  of 
classes. 

Truak  Line ............. 

1,614 

874 
891 

4,354 
1.602 
1.591 

6 

So.R'y&aaAss'n-.-. 
Texas  

13 
9 

The  method  by  which  the  results  stated  in 
the  table  last  above  mentioned  is  arrived  at  is 
as  follows:  by  counting  the  different  articles 
mentioned  and  then  to  count  the  different 
classifications  of  such  articles;  for  example, 
acids  are  classed  in  nine  different  ways,  ac- 
cording to  how  shipped.  In  the  count  of 
articles  acid  is  counted  as  one  article,  and  in 
the  number  of  classifications  as  nine. 

No  complaint  has  ever  been  made  by  any 
other   manufacturer   of   soap   powders  ana 


washing  compounds  against  the  dassiflcatioik 
or  rates  of  the  Southern  Railway  &  Steam- 
ship Association,  as  the  evidence  adduced  on 
the  part  of  the  railway  company  in  this  case 
shows,  except  the  manufacturers  of  pearline, 
and  this  has  been  true  for  the  last  diirteen 
years.  No  evidence  was  offered  of  any  in- 
stance in  which  any  company  which  has 
adopted  the  classifications  and  rates  of  the 
Southern  Railway  «&  Steamship  Association 
has  ever  sustained  any  loss  on  account  of 
pearline  or  soap  powders  by  accident,  collis- 
ion, or  otherwise. 

Upon  this  state  of  facts  we  perform  the 
dutv  of  stating  our  conclusions: 

The  method  of  classification,  which  consists 
of  grouping  a  large  number  of  articles  into 
each  of  several  different  classes  with  different 
rates  for  the  transportation  of  each  class,  has 
long  existed  in  the  operation  of  railroads.  In 
making  up  a  class  by  this  method  articles  of 
the  same  kind  are  usually  grouped  together  in 
the  same  class  as  far  as  this  can  be  done;  but 
as  the  articles  in  each  class  are  so  very  numer- 
ous there  is  a  very  great  diversity  of  such 
articles,  and  it  results  that  there  are  generally 
but  few  things  of  the  same  kind  that  can  lie 
placed  in  one  class.  This  is  unavoidable, 
because  the  articles  are  so  numerous  while  tiie 
classes  are  but  few.  All  articles  embraced  in 
a  class  are  usually  charged  the  rate  of  that 
class,  whatever  it  may  be.  To  carrier  and 
shipper  alike  it  indicates  the  amount  of  the 
rate  charged. 

One  of  the  many  embarrassments  connected 
with  the  transportation  of  freight  by  railroads 
consists  in  the  fact  that  there  is  such  a  lack  of 
uniformity  in  the  classifications  of  freight 
found  in  the  different  portions  of  the  coun^. 
The  three  associations  mentioned  in  evidence 
in  this  case  are  not  all  that  there  are  of  this 
description  in  the  United  States;  yet  each  of 
them  has  different  classifications,  and,  having 
different  classifications,  in  this  way  charee 
different  rates  for  what  in  many  cases  is  a  sub- 
stantially similar  service.  The  Trunk  line 
Association,  for  instance,  with  1.614  articles 
and  4,854  classifications,  has  all  these  grouped 
into  six  different  classes.  The  Texas  Associa- 
tion, with  891  different  articles,  classified  under 
1,591  different  names,  has  these  all  grouped 
into  nine  different  classes.  The  ^uthem 
Railway  &  Steamship  Association,  with  847 
articles  and  1,602  classifications  of  these  ar- 
ticles, has  them  all  grouped  into  thirteen  dif- 
ferent classes. 

This  mode  of  making  rate  by  classification  la 
intended  to  be  for  the  convenience  of  the  rail- 
road company  and  also  for  the  accommodation 
of  the  shippers,  and  long  experience  has  shown 
that  it  is  Uie  best  and  most  practical  way  yet 
devised  for  dealt  Dg  with  the  subject  To  dem- 
onstrate that  there  are  occasional  inequalltiec 
of  rate  upon  some  of  the  articles  thus  grouped 
together  in  one  class  as  compared  with  others 
in  that  class  is  not  to  prove  that  the  whole 
system  is  wrong,  but  slmplv  that  there  is  or 
may  be  some  slight  or  occanonal  difference  In 
the  rate  charged  upon  some  one  article  in  pro- 
portion to  its  value,  bulk,  or  weight,  when 
compared  with  another,  that  inflicts  no  aub- 
staotial  wrong  upon  anyone,  and  is  one  of  the 
I  mere  incidents  of  the  service  by  this  method  <^ 
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are  owned  by  the  Standard  Oil  Company  of 
Kentucky,  so  that  they  are  not  offered  for  use 
to  shippers  in  general. 

In  the  rate  sheets  which  are  published  by 
the  defendant,  rates  are  named  for  the  trans- 
portation of  oil  in  barrels  and  oil  in  tanks;  the 
latter,  however,  not  to  all  points,  but  in  gen- 
eral only  to  the  points  at  which  preparations 
have  been  made  by  a  shipper  to  receive  and 
store  the  oil  shipped  by  that  method.  In  some 
cases  rates  are  named  to  points  where  no  such 
preparations  are  made,  the  reason  for  which, 
if  there  is  any,  has  not  been  very  clearly  ex* 
plained  to  us.  Generally,  the  rate  when  the 
transportation  is  in  tanks  Is.by  the  car;  but 
where  it  is  in  barrels  it  is  by  the  barrel,  in  car 
load  lots,  or  by  the  hundred  pounds.  None 
of  the  rate  sheets  of  the  defendant  which  were 
put  in  evidence  notified  the  shipper  that  the 
carrier  was  not  prepared  to  furnish  rolling 
stock  for  transporting  the  oil  in  either  mode; 
a  reasonable  inference  from  the  rate  sheet  not 
otherwise  explained  would  be  that  it  was. 
Thus  the  Newport  News  &  Mississippi  Yallev 
Company,  by  tariff  D  877,  gives  rates  as  fol- 
lows: Louisville,  Kentucky,  to  Memphis,  Ten- 
nessee, coal  oil,  car  load,  in  barrels,  forty-five 
cents;  coal  oil  in  tanks,  per  tank  car,  $25. 

If,  however,  the  owner  of  oil  at  Louisville 
should  desire  to  send  a  consignment  of  oil  in 
tanks  to  Memphis,  and  should  apply  to  have 
cars  furnished  him  for  the  purpose,  he  would 
be  told  at  once  that  the  compan  v  did  not  sup- 
ply tank  cars  to  its  customers;  that  if  they  de- 
sire to  avail  themselves  of  that  method  of 
transportation  they  must  not  only  pay  the  rate 
prescribed,  but  they  must  also  f  urn&h  the  com- 
pany with  the  cars.  This  is  obviously  a  most 
important  qualification  of  the  rate  itself;  and 
if  the  shipper  must  furnish  the  car  at  his  own 
expense,  the  actual  cost  to  him  of  the  trans- 
I>ortation  will  very  much  exceed  the  published 
rate.  This,  however,  does  not  seem  to  be 
generally  expected;  on  the  contrary,  there 
seems  to  be  a  general,  although  not  a  universal, 
understanding  amone  railroad  companies  in 
the  southwest,  including  the  defendants,  that 
the  party  furnishing  a  tank  car  shall  be  paid 
trackage  for  its  use  at  the  rate  customary 
among  railroad  companies,  namely:  three 
fourths  of  a  cent  a  mile  going  and  returning, 
with  the  privileffe  on  the  part  of  the  railroad 
company  of  loading  the  car  with  return  freight 
when  anv  is  offered,  or  is  procurable. 

One  difficulty  with  this  understanding  is 
that  it  does  not  appear  in  the  rate  sheets.  The 
sixth  section  of  the  Act  to  Regulate  Commerce 
provides  "That  every  common  carrier  subject 
to  the  provisions  of  this  Act  shall  print  and 
keep  for  public  inspection  schedules  showing 
the  rates  and  fares  and  charees  for  the  trans- 
portation of  passengers  and  propertv  which 
any  such  common  carrier  has  established,  and 
which  are  in  force  at  tlie  time  upon  its  rail- 
road, as  defined  by  the  first  section  of  this  Act. 
The  schedules  printed  as  aforesaid  by  any  such 
common  carrier  shall  plainlv  state  the  places 
upon  its  railroad  between  which  property  and 
passengers  will  be  carried,  and  shall  contain 
the  classification  of  freight  in  force  upon  such 
railroad,  and  shall  also  state  separately  the 
terminal  charges,  and  any  rules  or  regulations 
which  in  any  wise  change,  affect,  or  determine 
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any  part  or  the 


of  such  aforesaid 


a^giegate  oi 
rates  and  fares  and  charges." 

The  purpose  of  this  provision  is  very  mani' 
fest  and  is  well  understood.  It  intends  that 
every  person  desiring  to  avail  himself  of  the 
facilities  afforded  by  the  railroads  of  the  coun- 
try should  be  enabled  to  tell  for  himself,  with- 
out being  under  the  necessity  of  calling  in  the? 
aid  of  any  railroad  agent  or  other  person,  what 
charges  he  must  pay  for  the  transportation  of 
his  person  or  his  property,  and  also  have  in 
the  published  rate  sheets  an  accurate  test  of 
the  correctness  of  any  exaction.  The  rate 
sheets  introduced  by  the  defendants  in  these 
cases  can  hardly  be  said  to  give  this  informa- 
tion. They  omit  to  give  a  rule,  regulation  or 
understanding  whicn  has  a  very  important 
bearing  on  the  rates,  and  they  whollv  omit  to 
notifv  the  owner  of  oil  that  the  earners  mak- 
ing them  do  not  furnish  him  with  cars  for  one 
of  the  methods  of  transportation  which  in 
terms  they  offer  to  him.  The  rate  sheets,  there- 
fore, require  to  be  supplemented  by  other  in- 
formation ;  and  it  is  from  this  fact  that  some 
Eart  of  the  controversy  between  these  parties 
ave  arisen. 

It  was  said  on  the  argument  that  the  rail- 
road companies  were  under  obligation  to  fur- 
nish tanks  no  more  than  they  were  to  furnish 
barrels;  that  tanks  and  barrels  were  only  dif- 
ferent kinds  of  caskets  for  holding  the  prop- 
erty which  was  to  be  conveyed,  and  it  was 
matter  of  course  that  the  shipper  should  fur- 
nish them  for  himself.  This  might  be  quite 
true  if  the  tank,  like  the  barrel,  was  received 
from  the  consignor  and  taken  for  delivery  to 
the  consignee,  as  nackages  usually  are;  but  it 
is  not.  it  is,  on  the  other  hand,  a  part  of  the 
car  itself,  as  much  as  are  the  sides  to  an  ordi- 
nary box  car;  it  is  provided  only  to  hold  tiie 
oil  for  transportation,  while  the  barrel  holds 
it  both  before  and  after  shipment,  as  an  article 
of  merchandise,  and  is  bought  and  sold  with 
it.  The  shipper  in  barrels,  It  is  quite  true,  is 
expected  to  deliver  his  merchandise  in  that 
form  of  package,  and  the  rate  bill  informs  him 
what  he  must  pay  upon  it.  The  party  pro- 
posing to  ship  in  tanks  does  not  receive  from 
the  rate  sheets  eqtiivalent  information;  and  if 
outside  the  rate  sheets  he  learns  that  he  must 
furnish  the  tank  cars,  he  is  still  unapprised 
upon  what  terms  this  is  to  be  done,  and  must 
seek  the  information  from  the  officers  or  agents 
of  the  carrier. 

But  when  he  seeks  this  information  he  learns 
immediately  that  the  matter  is  or  may  be  the 
subject  of  private  negotiation,  and  perhaps  of 
different  terms  in  different  cases.  Thus  the 
evils  at  which  this  provision  of  the  Statute 
was  aimed  make  their  appearance  immediate- 
ly. He  is  not  informed  by  the  rate  sheets 
what  he  will  be  charged  for  the  service  to  be 
rendered  him,  and  when  he  seeks  the  informa- 
tion he  finds  the  terms  are  to  be  the  subject  of 
bargain;  but  a  bargain  implies  a  difference 
in  terms  in  different  cases.  We  are  not  to  be 
understood  as  finding  or  as  intimating  an  opin- 
ion that  all  of  these  defendants  have  made  dif- 
ferent terms  in  different  cases.  The  evidence 
as  to  the  most  of  them  has  no  tendency  to  es- 
tablish against  them  such  a  charge.  We  say 
only  that  as  they  have  not  by  their  rate  sheets 
bound  themselves  to  any  particular  terms,  the 
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tion  and  relatively  with  other  rates.  The  mere 
method  of  arriving  at  what  is  a  reasonable  rate 
is  a  matter  of  far  less  consequence  than  that 
the  rale  itself  should  be  reasonable  and  rela- 
tivehr  iust. 

We  have  carefully  considered  the  classifica- 
tions and  rates  of  the  other  associations  in  evi- 
dence for  the  purpose  of  comparison.  The 
trunk  line  classification  makes  no  difference 
whatever  between  soap  powder  and  common 
soap,  and  this  is  true  of  the  Texas  classiflca- 
tioUf  the  classification  of  the  Sunset  route,  and 
the  western  classification.  But  while  this  is 
deserving  of  much  consideration,  and  such  it 
has  received  at  our  hands,  yet  it  does  not  sat- 
isfy us,  upon  the  grounds  above  stated,  as 
shown  in  the  evidence  in  this  case,  that  there 
is  not  such  a  difference  between  the  two  that 
warrants  the  rate  we  have  named.  We  have 
had  occasion  to  observe  heretofore,  and  again 
repeat,  that  the  conditions  of  transportation  are 
in  some  respects  very  different  in  different 

Sarts  of  the  country.  According  to  the  evi- 
ence  this  freight  reaching  Atlanta  from  the 
seaboard  is  transported  from  New  York  by 
far  the  greater  portion  of  the  distance  by  sea, 
and  while  this  is  to  that  extent  a  cheaper  route 
from  New  York  to  Savannah  or  from  New 
York  to  Charleston,  vet  the  liability  of  a  pow- 
der like  pearline  to  injury  on  that  part  of  the 
route  from  exposure  to  water  or  damp  In  case 
of  accident  might  well  be  greater  than  if  the 
transportation  was  by  all  rail  Besides,  there 
is  more  of  extra  handling  and  additional  risk 
from  that  cause.  To  cover  that  kind  of  trans- 
portation the  classification  and  freight  rates  of 
the  Southern  Railway  &  Steamship  Associa- 
tion from  New  York  to  Savannah  are  largely 
made.  We  are  obliged  to  know,  and  do  know, 
that  most  of  the  freight  from  New  York  trans- 
ported over  the  East  Tennessee,  Virginia  & 
Georgia  Railway  comes  by  way  of  the  ocean 
to  Norfolk,  and  is  taken  from  there  south  and 
west  by  rail;  so  that  as  to  this  the  same  con- 
siderations could  well  apply  which  we  have 
named  in  the  case  of  the  Southern  Railway  & 
Steamship  Association.  This  is  true  also  of 
transportation  from  New  York  by  the  Sunset 
or  Southern  Pacific  route,  which  is  by  sea  to 
New  Orleans.  In  the  transportation  covered 
by  these  classifications  there  is  as  to  a  powder, 
like  pearline,  united  in  greater  degree  the 
risks  incident  to  collision,  water  and  damp- 
ness, and  extra  handling  than  if  the  transporta- 
tion was  all  rail.  On  the  other  hand,  the  trans- 
portation of  the  trunk  lines  proper  is  all  rail. 
The  transportation  of  the  Western  Association 
is  also  all  rail.  These  involve  different  condi- 
tions of  transportation,  and  when  comparison 
is  attempted  to  be  made  of  these  respective 
classifications  and  rates  these  different  condi- 
tions cannot  be  ignored.  By  the  trunk  line 
classification  the  rate  is  lower  on  soap  and 

Searline  than  it  is  by  the  classification  of  the 
outhern  Railway  &  Steamship  Association; 
while  the  rate  by  the  Texas  classification  is 
considerably  higher  than  either.  These  results 
are  defined  and  explained  by  the  defendant  as 
arising  upon  the  different  circumstances  under 
which  the  service  is  rendered,  being  in  the 
case  of  the  trunk  lines  through  a  much  more 
populous  territory  and  having  a  greater  vol- 
ume of  freight  as  accounting  for  the  cheaper 


rates,  and  through  a  more  sparsely  settled 
country  and  having  less  volume  of  Dusiness, 
in  the  ease  of  the  Southern  Railway  &  Steam- 
ship Association,  and  the  Texas  classificatioik 
as  accounting  for  their  higher  rates.  With- 
out now  going  into  an  extended  examination* 
of  these  differences  of  conditions  as  they  exist, 
in  the  case  of  these  different  associations, 
which  is  unnecessary,  in  the  view  we  take 
of  this  case,  we  recognize  that  there  is  quite 
a  sufficient  difference  in  their  conditions  uy 
make  any  attempted  comparison  between 
their  rates  of  very  little  value  in  this  particular 
case  upon  the  grounds  we  have  named.  If 
the  transportation  from  New  York  to  Atlanta, 
was  all  rail,  then  we  should  say  that  the  rela- 
tive difference  between  the  rate  on  pearline- 
and  common  soap  ought  not  to  be  more  thao 
about  50  per  cent,  as  we  have  above  shown  ia^ 
the  case  bv  the  classifications  of  the  Southern 
Railway  &  Steamship  Association  on  distances- 
of  from  1  to  500  miles,  which  evidently  refers 
to  shipments  by  all  rail,  but  the  extra  risks 
and  handling  to  pearline  of  its  coming  a  great 
portion  of  the  way  by  sea  manr,  we  thmk.  jus- 
tify the  increased  relative  difference  in  rate. 

The  defendant  relies  upon  the  fact  that  it 
has  been  sustained  in  its  classifications  as  to 
pearline  and  common  soap  by  the  honorable- 
railroad  commissions  of  Georgia  and  Alabama. 
We  have  given  a  very  high  and  respectful 
consideration  to  the  action  of  these  honorable- 
and  respected  tribunals  when  offered  in  evi- 
dence before  us;  but,  as  in  the  case  of  Reed 
and  Evans  against  the  Oregon  Railway  &  Nav- 
igation Company,  in  manuscript,  where  a. 
recommendation  of  the  honorable  railroad 
commission  of  Oregon  was  relied  upon  by  the- 
petitioners  as  sustaining  their  view  of  the  case, 
we  said  that  we  did  not  know  what  was  the- 
evidence  before  that  tribunal  which  induced 
it  to  arrive  at  the  result  it  did,  and  were  con- 
strained to  be  governed  by  the  evidence  be- 
fore us,  under  the  statute,  in  a  matter  relating^ 
to  interstate  commerce.  So  also  we  have  to- 
be  infiuenced  by  the  same  considerations  ia 
the  case  now  before  us;  besides,  we  feel  satis- 
fied from  the  evidence  before  us  that  the  dif- 
ference between  this  * 'special  rate"  and  the- 
class  rates  was  not  before  either  of  those  tri- 
bunals. At  least,  the  evidence  does  not  show 
that  it  was. 

The  defendant  is  not  responsible  for  the^ 
rates  made  at  Shreveport,  Little  Rock  and 
Fort  Smith;  for,  as  we  have  already  shown, 
each  of  these  points  is  beyond  its  terminus,  and 
the  rates  made  there  are  made  by  the  Trunk. 
Line  Association,  the  Texas  Association,  and 
the  Western  Association. 

The  order  of  the  Commission  is  that  the  de- 
fendant must  cease  to  charge  a  rate  of  seventy- 
three  cents  per  hundred  pounds  on  pearline 
from  New  York  to  Atlanta,  and  that  said  rata 
must   not  exceed  sixty  cents   per   hundred 
pounds  for  said  service,  and  that  the  differ- 
ence in  the  rate  upon  pearline  and  common 
soap  must  not  exceed  the  difference  between 
the  relative  amounts  of  sixty  cents  per  hun- 
dred pounds  for    pearline    and    thirty-three 
cents  per  hundred  pounds  for  common  soap- 
when  transported  over  its  line,  coming  from 
New  York  and  going  to  Atlanta.    As  to  these 
articles  when  transported  over  its  line  as  awl 
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between  other  points  involving  interstate  traf- 
fic, and  at  points  where  the  classifications  of 
the  Southern  Railway  &  Steamship  Associa- 
tion apply,  the  relative  differences  between 
the  rates  upon  them  as  above  stated  for  dis- 
tances of  from  100  to  500  miles  by  the  classifi- 
cation of  the  Southern  Railway  &  Steam- 
ship Association,  all  rail,  must  be  main- 
tained, namely:  per  100  pounds: 


Soap    powder.  Common  soap. 

100  miles...: 

82  cents. 
49     " 

20  cents. 

600     **     

88      ** 

The  discrimination  made  by  "the  special  rat^* 
of  the  Southern  RaUwa/y  db  Steamship  Assoeia- 
tion  bettoeen  pewrline  and  common  soap  to  the  ex- 
tent herein  indicated  is  unjust  and  must  be  dis- 
continued; and,  while  common  soap  is  in  its  sixth 
class,  pearline  must  be  placed  in  its  fifth  doss. 


RIDDLE.  DEAN  &  CO. 

PITTSBURGH  &  LAKE  ERIE  R.  R.  CO. 

(No.  88.) 

*1.  Role  stated  in  reference  to  appli- 
cations for  rehearing^; 

(a)  The  Commission  will  promptly  and 
carefully  examine  an  application  for  a 
rehearing  with  a  yiew  to  the  immediate 
correction  of  any  error  of  law  or  fact 
found  to  exist,  but  will  not  direct  a  re- 
hearing involving  the  expense  to  parties 
of  appearing  before  the  Commission  for 
a  reargnment,  unless  satisfied  that  such 
reargument  might  have  the  effect  of 
changing  the  result  of  what  the  Com- 
mission nas  already  done. 

(h)  The  statute  is  construed  as  dealing 
with  the  substance  of  things,  and  as  con- 
templating, as  far  as  this*  is  possible, 
methods  of  procedure  that  are  speedy 
and  which  come  at  once  to  the  very  right 
of  questions  arising  in  the  transporta- 
tion of  persons  and  freight. 

2.  Where  the  relation  of  any  carrier  to 
the  matter  complained  of  is  such  that  it 
is  in  whole,  or  in  part,  materially  re- 
sponsible for  the  alleged  grievance,  and 
has  direct  interest  in  any  investigation 
of  the  subject  matter  involved,  and  the 
merits  of  the  controversv  cannot  be 
investigated  and  determined  in  the 
absence  of  such  carrier  as  a  party* 
then  that  carrier  should  be  made  a  par- 
ty to  the  proceeding,  and  if  not  a  party, 
no  relief  can  be  had  against  it. 

8.  The  report  and  flnding^s  of  the  Com- 
mission upon  the  evidence  relate  only 
to  the  ascertainment  and  presentation 
of  all  the  material  facts  necessary  to 
fairly  and  justly  present  the  merits  of 
the  controversy,  and  the  Conmiission 
does  not  report  evidence  which  is  only 
cumulative,  or  which  is  immaterial  or 
irrelevant,  or  mere  details  of  evidence 
already  embraced  in  substantial  facts 
stated,"  upon  which  the  findings  and 
conclusions  of  the  Commission  are  made. 

(Decided  February  16, 1888.) 

*Head  notes  by  Goolbt,  Cha^muxn, 
Inter  S. 


APPLICATION  by  counsel  for  petitioners 
filed  February  1,  1888,  for  a  rehearing  o 
case  decided  January  17,  1888,  and  reportcKJ 
ante,  688.    Denied. 

Mr.  James  L.  Blaek»  for  petitioners,  foi 
the  motion. 

Repokt  and  Opinion  of  thb  Commission 

The  Commission: 

We  have  carefully  considered  the  applicatioi 
made  in  the  brief  of  petitioners'  counsel  for  i 
rehearing  in  this  proceeding,  and  are  con 
strained  to  deny  it,  on  the  ground  that  no  argu 
mentof  counsel  upon  the  evidence  could  changi 
the  result  announced  in  our  previous  repor 
and  opinion  by  which  the  petition  was  dis 
missed.  We  feel  it  to  he  due  to  candor  as  wel 
as  justice  to  say  that  a  reargument  by  th( 
counsel  of  the  parties  upon  a  rehearing  wouU 
be  a  mere  waste  of  time  in  addition  to  the  un 
necessary  expense  it  would  cause  the  partiei 
and  the  useless  labor  it  would  entail  upon  thei 
counsel.  If,  upon  the  whole  evidence,  w< 
could  see  it  was  possible  that  any  argument  o 
counsel  could  change  the  result,  we  would  un 
hesitatingly  grant  the  application  for  a  rehear 
ing. 

The  main,  controlling  and  general  groundi 
upon  which  we  decidedto  dismiss  the  petition 
as  set  forth  in  oar  report  and  opinion,  are  no 
controverted  or  questioned  in  the  applicatioi 
for  a  rehearing,  nor,  indeed,  do  we  see  ho^ 
they  could  be:  but  several  particulars  are  men 
tioned  in  which  it  is  claimed  we  were  mistakei 
in  our  findings  upon  the  evidence.  Two  ol 
these  we  notice  bnefiy,  the  others  having  beei 
disposed  of  in  our  previous  report  and  opinioi 
in  accordance  with  the  weight  of  the  evidence 

No  coke,  it  is  claimed,  was  shipped  in  ves 
sels  from  Cleveland  or  Ashtabula;  and  this 
we  think,  is  true  upon  a  re-examination  of  th< 
evidence.  Wo  were  led  to  a  contrary  conclu 
sion  in  our  report  and  opinion  by  the  follow 
ing  language  of  John  Newell.  President  of  th< 
Pituburgh  &  Lake  Erie  Railroad  Company,  oi 
page  10  of  his  oral  examination,  before  us 
"There  has  been  a  larse  demand  for  coke  foi 
the  Lake  Superior  region."  Taking  this  Ian 
guage  in  connection  with  all  else  that  was  saic 
on  this  subject  by  the  same  witness,  and  th< 
other  evidence  in  the  proceedings,  we  are  sat 
isfied  that  in  using  it  be  really  meant  by  it  tha 
there  was  a  larger  demand  for  coke  for  smelt 
ing  ore,  which  was  the  product  of  the  Lak< 
Superior  mines;  but  that  is  wholly  immaterial 
The  important  fact  was  the  unusual  demanc 
for  coke  and  its  shipment  over  the  line  of  tb< 
railroad,  and  this  remained  the  same  whethci 
it  was  taken  by  vessels  at  Cleveland  and  Ash 
tabula  to  the  Lake  Superior  mines  or  not.  Th< 
evidence  shows  that  this  coke  was  required  ii 
^eater  quantities  than  ever  before  for  smelt 
iDg  ore  produced  in  the  Lake  Superior  mines 
and  that  for  this  purpose  it  went  not  only  t( 
the  mills  and  furnaces  south,  but  also  west  ol 
Cleveland,  as  well  as  at  Cleveland  itself;  whih 
the  shipments  of  coal  during  the  same  perioc 
were  quite  as  large,  if  not  larger,  than  those  o! 
coke,  and  coal  was  shipped  in  immense  quan 
titles  from  Cleveland  and  Ashtabula  in  ves 
sels. 

In  the  second  place.  It  is  claimed  in  the  ap 
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plication  for  rehearing  that  other  shippers  of 
-coal  besides  petitioners  were  demanding  cars 
for  coal  to  Buffalo  during  the  period  of  which 
they  complain.  All  the  evidence,  when  con- 
sidered together,  upon  this  point  evidently  re- 
fers to  the  cars  of  the  Lake  Shore  &  Michigan 
Southern  Railway  Company;  and  it  shows  that 
4i  few  such  were  furnished  at  intervals,  of 
which  petitioners  admit  in  their  petition  they 
received  "forty  cars/'  and  this  is  more  than 
the  evidence  shows  that  any  other  shippers  re- 
<;eived  of  these  coal  cars  to  Buffalo  during 
that  period.  So  that,  upon  the  evidence,  there 
was  no  unjust  discrimination  against  petition- 
>ers  in  this  respect,  even  by  the  Lake  Shore  & 
Michigan  Southern  Railway  Company;  but,  as 
we  have  already  stated,  that  company  is  not  a 
party  to  this  proceeding  The  complaint  is 
against  the  Pittsburgh  &  Lake  Erie  Railroad 
Companv,  and  there  is  no  evidence  that  its  cars 
were  going  to  Buffalo  or  were  expected  by 
shippers  to  go  to  Buffalo  with  coal  during  the 
period  complained  of.  The  evidence  shows 
also  that  the  owners  of  these  mines  were  auite 
willing  for  their  coal  to  go  to  Clevelana  in- 
«t^ul  of  Buffalo,  and  that  they  were  satisfied 
when  they  could  get  their  proportion  of  cars 
to  Cleveland,  and  were  not  disposed  to  make 
any  issue  about  not  receiving  cars  to  Buffalo. 
This  is,  therefore,  wholly  immaterial  to  the  re- 
sult we  have  reached  in  dismissing  the  petition, 
except  so  far  as  it  tends  to  further  show  that 
petitioners  are  entitled  to  no  relief  upon  the 
evidence  before  us. 

A  peculiarity  of  this  case  has  been  that 
while  the  complaint  is  made  against  the  Pitts- 
burgh &  Lake  Erie  Railroad  Company  the  evi- 
dence in  support  of  it  is  mainly  directed  at  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company  in  the  use  of  its  cars  over  the  line  of 
the  Pittsburgh  &  Lake  Erie  Railroad.  Re- 
garding this  it  is  unnecesaarv  to  repeat  here 
what  we  have  already  said  elsewheie;  but  it 
may  not  be  improper  for  us  to  state  that  where 
a  complaint  is  expected  to  be  prosecuted  against 
any  carrier  that  carrier  should  be  made  a  party 
to  the  complaint  and  thus  have  an  opportunity 
to  be  heard  in  its  defense.  It  is,  however,  suf- 
ficient for  us  to  say  that  the  evidence  makes 
no  case  for  relief  against  the  Pittsburgh  & 
Lake  Erie  Railroad  Company. 

As  this  is  the  first  application  we  have  had 
for  a  rehearing,  it  may  also  not  be  improper 
for  us  to  state  in  this  connection,  as  every  one 
■of  our  reports  and  opinions  will  show  upon  its 
face,  that  in  every  case  before  us  our  findings 
upon  the  evidence  relate  only  to  the  ascertain- 
ment of  all  the  material  facts  necessary  to  fair- 
iy  and  justly  present  the  merits  of  the  contro- 
versy, and  that  to  such  facts  as  arise  from  im- 
material or  irrelevant  evidence  we  give  them 
no  place  in  our  reports  and  opinions.  To  do 
otherwise  would  be  to  make  a  book  out  of  a 
case  like  the  present,  which  contains  more  than 
three  hundred  pages  of  printed  evidence  and 
equally  as  much  of  written  manuscript,  and 
would  accomplish  no  useful  or  just  purpose 
whatever. 

Where  the  delinquency  charged  is  in  the  nat- 
ure of  a  fraud,  as  in  the  present  case,  under 
the  rules  of  law  a  wide  range  is  allowed  in  the 
•evidence,  that  the  complainants  may,  if  they 
«an,  show  the  existence  of  the  fraud,  barri- 


caded as  it  may  be  by  devices,  inventions,  sub 
terfuges or  pretenses;  and  it  is  indispensable 
to  truth  and  justice  that  such  latitude  should 
be  allowed.  The  party  accused  must  in  fair- 
ness and  justice  be  allowed  a  correspondingly 
wide  latitude  in  the  evidence  to  show  inno- 
cence of  the  fraud  imputed  to  him.  A  great 
mass  of  evidence  is  the  result.  Some  of  it  is 
merely  circumstantial;  some  of  it  is  unavoid- 
ably cumulative;  other  portions  of  it  would  be 
wholly  irrelevant  if  not  inseparably  connected 
with  some  fact  that  is  relevant;  much  of  it  is 
immaterial;  large  portions  of  it  are  ezplanato- 

2^  and  thus  it  is  presented  in  oral  examlna- 
ons,  depositions  and  documentary  evidence. 
Under  such  circumstances,  when  we  have 
patiently  and  laboriously  sifted  out  all  the  ma- 
terial facts  necessary  to  fairly  and  justlv  pre- 
sent the  merits  of  the  controversy,  with  our 
conclusions  thereon,  we  have  done  all  that  the 
statute  authorizes  or  requires  us  to  do.  The 
statute  deals  with  the  substance  of  things,  and 
contemplates,  as  far  as  this  is  possible,  metliods 
of  procedure  that  are  speedy  and  which  come 
at  once  to  the  very  right  of  questions  arising 
in  the  transportation  of  persons  and  freight; 
and  while  in  its  administration  we  vdll  always 
cheerfully  and  carefully  examine  and  consider 
all  applications  for  rehearings  by  a  party  to 
any  proceeding  decided  by  us  who  will  point 
out  any  errors  ne  may  think  we  may  have  com- 
mited,  either  of  law  or  fact,  with  a  view  to  their 
prompt  correction,  if  found  to  exist,  yet  we 
will  not  in  any  proceeding  direct  a  rehear- 
ing involving  the  expense  to  parties  of  appear- 
ing before  us  for  a  reargument  of  the  case  and 
the  further  consumption  of  time  on  our  part, 
which  belongs  to  the  public  unless  satisfied 
that  such  reargument  mieht  have  the  effect  of 
changing  the  result  of  what  we  have  already 
done. 

The  application  of  petitioners  for  a  rtheoHng 
is  denied. 


MILWAUKEE  CHAMBER  OF  COMMERCE 

V, 

FLINT  &  PBRE  MARQUETTE  R.R  Co.  and 
Detroit,  Grand  Haven  &  Milwaukee  R.  Co. 

ABSTRACT  of  complaint  filed  February  31. 
1888,    charging     unjust    discriminatioa 
against  Milwaukee  in  rates  on  flour,  etc. 

Defendants  on  or  about  February  1,  1888,  re> 
duced  the  rate  on  flour,  ffrain  and  mill  stuffs  %^ 
cents  per  100  lbs.  from  Milwaukee  to  eastern 
markets,  the  same  to  apply  on  such  frel^t 
shipped  from  Minneapolis.  Defendants  have 
refused  such  reduction  on  Milwaukee  ship- 
ments. Said  property  is  shipped  from  Minne- 
apolis to  Milwaukee  as  prepaid  transit  freight 
and  thence  at  the  reduction  complained  of. 
The  rates  being  28  and  28  cents  per  100  lbs.  to 
New  York  ana  Boston,  respectively,  on  Minne- 
apolis shipments,  and  25i  and  80i  cents  per  100 
lbs.  on  same  class  of  property  shipped  from  Mil* 
waukee  to  points  named. 

Defendants  have  no  joint  tariff  from  Minne- 
apolis to  Milwaukee,  but  the  rate  is  a  local 
one,  not  a  percentage  of  a  through  rate;  and 
property  delivered  at  Milwaukee  from  Bfinne* 
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tomtaj  means  of  traneportaUon  compels  him 
-to  do  80. 

It  was  said  on  the  arffument  that  this  com- 
pulsion was  not  the  fault  of  the  carriers,  since 
It  resulted  from  the  man*s  own  circumstances; 
4uid  it  was  veiT  Justly  remarked  that  it  is  not 
the  business  or  carriers  to  relieve  against  ine- 
•qualities  in  the  pecuniary  condition  of  those 
who  give  them  business.  Tliis  is  perfectly 
true.  If  one  man  can  pay  the  extra  charge 
which  is  made  for  being  transported  in  a  pal- 
ace car,  and  chooses  to  do  so,  the  fact  consti- 
tutes no  ground  for  complaint  on  the  part  of 
4mother  man  who,  by  reason  of  want  of  means  to 
pay  for  the  like  accommodation,  is  compelled 
to  ride  in  the  common  car.  When  the  carrier 
provides  accommodations  for  all  and  offers 
them  impartially,  he  stands  blameless  as  to 
those  whose  circumstances  preclude  accept 
ance;  but  that  is  not  the  case  we  have  before 
us.  The  carriers  do  not  provide  accommoda 
tionsfor  the  two  methods  of  transportation; 
thev  provide  them  for  one  method  only,  and 
in  doing  so  they  fall  short  of  what,  in  respect 
to  all  other  kinds  of  traffic,  is  practically  the 
universal  custom.  It  is  from  this  fact  that 
the  oppression  complained  of  in  these  cases 
-springs.  The  carriers  offer  no  choice  to  their 
customers;  they  fail  to  provide  for  the  general 
use  of  all  who  may  desire  it  the  rolling  stock 
for  transportinff,  m  the  way  which  they  say 
4b  most  profltame  to  themselves,  this  is  very 
large  traffic,  but  they  give  to  the  dealers  who 
will  perform  this  duty  for  them  rates  so  favor- 
.able  as  to  put  those  who  adopt  the  only  meth- 
od the  carriers  provide  at  such  disadvantage 
as  to  preclude  successful  competition. 

It  does  not  seem  to  us  either  Just  or  plaus- 
ible to  say  under  such  circumstances  that  the 
person  whose  oil  is  carried  in  barrels  has  vol- 
untarily chosen  that  method,  and  has  no  con- 
cern with  the  charges  imposed  on  his  compet- 
itor who  adopted  the  other.  He  is,  on  the 
■contrary,  vitally  concerned  with  those  charges; 
and,  if  his  own  are  not  to  be  ffuaged  in  some 
•degree  by  them,  he  may  be  ruToed  in  his  busi- 
ness without  redress,  even  though  the  charges 
he  pays,  when  considered  by  themselves,  may 
•eem  not  unreasonable. 

But  it  is  further  seen  that  the  wlM>le  argu- 
ment on  this  branch  of  the  case  is  rested  oy 
•counsel  on  the  proposition  that  the  charges 
made  on  transportation  of  oil  in  l>arrels  are 
reasonable  in  and  of  themselves;  if  they  are 
found  not  to  be,  the  Jurisdictional  difficulty 
which  is  suggested  need  not  further  occupy 
•our  attention. 

It  is  to  be  regretted  that  we  are  not  more 
'Clearly  shown  in  the  argument  presented  on. 
this  point  how  we  may  determine  when  rates 
.are,  and  when  they  are  not,  in  and  of  them- 
selves reasonable.    When  a  limitation  of  pow- 
(»r  depends  upon  facts  there  ought  to  be  no 
question  what  facts  are  to  be  considered,  since 
otherwise  the  limitation  is  likely  to  be  the  sub- 
ject of  continual  dispute,  and  may  possibly  be 
exceeded,  even  when  the  intention  is  to  ob- 
serve it  with  due  care;  and,  especially  when 
•Bucb  a  limitation  depends  upon  a  pecuniary 
charge  being  reasonable  or  the  reverse,  the 
'tests  of  what  is  reasonable  ought  to  be  such 
•SIS   not   only   can   be  easily  applied,  but  in 
•tiiemselves  be  open  to  no  controversy. 

SSTKB  S. 


Counsel  has  defined  the  expression  "reason- 
able in  and  of  itself"  to  mean  "a  reasonable 
compensation  for  transporting  the  traffic  in 
the  mode  for  which  the  rate  is  charged;"  but 
the  definition  throws  little  or  no  light  upon  the 
question  how  this  reasonable  compensation  is 
to  be  measured  and  determined. 

It  is  sometimes  contended,  although  not  by 
the  carriers  themselves,  that  we  may  measure 
the  reasonableness  of  charges  by  the  cost  of 
transportation.  These  defendants  will  not 
contend  that  that  is  a  proper  test,  for  their 
whole  practice  is  against  measuring  their 
charges  by  the  cost  It  may  cost  no  more  to 
carry  a  box  of  silk  weighing  100  pounds  than 
a  bsil  of  refuse  rags  of  like  weight;  but  the 
charge  will,  perhaps,  be  several  times  as  great, 
and  the  carrier  Justifies  the  discrimination  by 
showing  that  equal  rates  on  both  would  put 
transportation  of  the  less  valuable  article  out 
of  the  question.  Like  discriminations  are 
made  everywhere;  property  is  classified  with 
a  purpose,  among  other  things,  to  make  the 
most  valuable  kinds  pay  mo»t  largely  for  the 
service  performed.  This  is  a  wise,  if  not  a 
necessary,  policy;  and  as  the  railroads  adopt 
it  universally  they  are  fairly  estopped  from 
claiming  that  from  cost  alone  it  can  be  deter- 
mined whether  charges  are  in  and  of  them- 
selves reasonable. 

A  better  test,  it  is  sometimes  said,  may  be 
found  in  the  value  of  the  service  to  the  owner 
of  the  property  carried.  Some  articles  must 
be  carried  at  low  rates  because  the  traffic  will 
bear  no  higher,  and  therefore  the  low  rates 
are  all  the  service  is  worth.  Other  articles, 
though  it  may  cost  no  more  to  carry  them, 
may  Justly  be  charged  much  higher  rates. 
The  effect  of  transportation  upon  market  value 
is  taken  into  account  by  carriers  in  making 
rates,  and  it  is  insisted  on  their  behalf  that 
this  is  neither  unreasonable  nor  uniust;  but 
it  is  very  obvious  that  if  rates  as  to  their  reason- 
ableness are  to  be  measured  by  the  standard  of 
what  the  service  is  worth  to  the  owner  of  the 
property,  it  is  impossible,  when  considering 
the  value  of  the  service  in  transporting  a  par- 
ticular kind  of  property  by  one  method,  to 
leave  out  of  view  the  charges  imposed  for 
transporting  the  like  property  by  another 
method,  which  for  any  reason  is  limited  to  a 
part  only  of  the  carrier's  customers.  Whether 
the  service  to  the  owner  in  carrying  by  one 
method  shall  be  worth  much,  or  be  of  no  value 
whatever,  may  depend  altogether  on  the 
charges  which  are  made  to  others  for  carrying 
by  the  other  method. 

But  the  proposition  that  we  may  determine 
absolutely  what  rates  are  in  and  of  themselves 
reasonable  on  a  consideration  exclusively  of 
the  particular  traffic  by  itself,  is  antagonistic 
to  the  whole  railroad  practice  of  the  country, 
and  would  not  for  a  moment  be  accepted  and 
acted  upon  by  any  committee  of  rate  makers. 
Rates  are  never  made  in  that  way;  but  instead 
thereof  property  is  classified,  and  the  whole 
field  is  surveyed  with  a  view  to  the  establish- 
ment of  such  charges  as  shall  be  relatively 
proper  and  Just  as  near  as  circumstances  wiu 
admit  of  their  being  made  so.  There  is  not  a 
railroad  company  in  the  country  with  a  busi- 
ness of  any  considerable  magnitude  that  could 
Justify  each  of  its  rates  by  itself  without  tak- 
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of  the  Commission  to  entertain  the  complaint 

The  other  defendants,  the  Richmond  & 
Danville  Railroad  Company  and  the  Rich- 
mond &  West  Point  Terminal  &  Warehouse 
Company,  each  for  itself,  make  a  general  de- 
nial of  all  that  is  alleged  against  them  or  either 
of  them  in  the  complaint  which  on  the  hear- 
ing is,  hv  consent  of  parties,  dismissed  as  to 
the  two  defendants  last  named. 

From  the  testimony  of  witnesses  and  the 
uncontroverted  statements  made  in  the  com- 
plaint and  answers  thereto,  the  facts  are  found 
to  be  as  follows: 

The  complainants,  undet  the  firm  name  of 
Heck  &  Petree,  were,  from  January  1,  1886, 
to  April  15,  1887,  engaged  in  mining  and  sell- 
ing coal  in  the  Coal  Creek  field  in  Anderson 
and  Campbell  Counties,  in  the  State  of  Ten- 
nessee, and  in  shipping  coal  from  said  coal 
field  over  the  roads  of  defendants  to  markets 
and  customers  in  North  Carolina  and  other 
States.  On  and  after  April  16,  1887,  said  rail- 
road companies  refused  to  take  or  ship  over 
their  roads  any  coal  of  said  firm. 

The  mine  of  said  firm  is  one  of  several  mines 
located  on  the  line  of  the  Coal  Creek  &  New 
River  Railroad  Company's  Road,  and  coal 
shipped  from  the  mine  of  said  firm  to  market, 
must  be  carried  over  said  last  named  road  to 
the  Enoxville  &  Ohio  Road,  over  it  to  its 
junction  at  Enoxville  with  the  East  Tennes- 
see, Virginia  &  Georgia  Road,  over  said  last 
named  road  and  its  connections  to  the  place  of 
destination.  The  only  outlet  or  means  of 
reaching  markets  for  coal  mined  in  said  Coal 
Creek  coal  field  is  over  the  line  of  the  Enox- 
ville &  Ohio  Railroad. 

The  Coal  Creek  &  New  River  Railroad 
Company  is  a  corporation  chartered  by  the 
State  of  Tennessee.  It  owns  a  road  or  track 
three  miles  long  but  never  owned  cars  or  other 
rolling  stock  nor  operated  its  road.  The  roll- 
ing stock  used  on  its  road  was  and  is  owned 
by  the  Enoxville  &  Ohio  Railroad  Company, 
which  has  done  all  the  carrying  done  on  said 
Coal  Creek  &  New  River  Road  from  the  time 
it  was  built  in  1880-81  up  to  April  15,  1887, 
when  carrying  on  it  was  refused  for  complain- 
ants but  continued  for  other  shippers. 

A  formal  order  was  issued  by  the  Enoxville 
&  Ohio  River  Railroad  Company  discontinuing 
and  forbidding  further  operations  on  the  Coal 
Creek  &  New  River  Railroad  on  and  after 
April  15,  1887;  operations  by  said  Enoxville 
&  Ohio  Railroad  Company  were  soon  there- 
after renewed  on  that  part  of  said  road  extend- 
ing to  the  Excelsior  coal  mine  and  within  one 
fourth  of  a  mile  of  complainants'  mine,  and 
occasional  transfers  were  made  over  the  entire 
road;  but  all  transportation  was  refused  to 
complainants,  who  had  orders  for  large  quan- 
tities of  coal,  which  they  offered  for  shipment 
over  defendants'  roads. 

The  East  Tennessee,  Virginia  &  Georgia 
Railway  Company  and  the  Knoxville  &  Ohio 
Railroad  Company  are  separate  corporations, 
but  their  roads  are  part  of  the  same  system 
and  are  under  substantially  the  same  manage- 
ment. The  former  owns  more  than  half  of 
the  capital  stock  of  the  latter  and  the  latter 
owns  nearly  one  half  the  capital  stock,  and 
(together  with  parties  interested  in  its  own 
road)  owns  a  controlling  interest  in  the  capital 


stock  of  the  Coal  Creek  &  New  River  Railroad 
Company.  The  three  Companies  were  and  are 
in  accord  and  have  acted  in  concert  in  the  re- 
fusal to  carry  complainants'  coal  on  the  15th 
day  of  April,  1887,  and  from  then  until  now. 

The  Enoxville  <&  Ohio  Road  extends  from 
its  junction  with  the  East  Tennessee,  Virginia 
&  Georgia  Road  at  Enoxville  northwardly  to 
the  Eentucky  state  line,  and  reaches  said  coal 
field  at  Coal  Creek  Station  from  which  a  "T* 
shaped  switch  extends  into  said  coal  field  and 
connects  with  said  Coal  Creek  &  New  River 
Road.  Said  coal  field  is  about  eight  miles  in 
extent  along  the  face  of  Cumberland  mountain 
fronting  to  the  southeast.  A  large  and  con- 
siderable tract  in  the  northeast  part  of  said 
coal  field  is  and  was,  before  said  Coal  Creek  &. 
New  River  Railroad  was  built,  owned  by  John 
M.  Heck,  lessor  of  complainants,  while  an- 
other large  tract  further  to  the  northeast  was 
owned  by  said  John  M.  Heck  and  the  Enox- 
ville &  Ohio  Railroad  Company  jointly.  The 
southwest  part  of  said  coal  field  is  owned  by 
other  proprietors,  among  them  some  of  the 
officers  and  persons  interested  in  the  defend- 
ants' roads. 

The  "Y"  switch  from  Coal  Creek  Station 
did  not  and  does  not  so  extend  into  said  coa> 
field  as  to  reach  the  part  owned  by  said  John 
M.  Heck,  and  the  said  Coal  Creek  &  New 
River  Road  was  built  by  the  Enoxville  &  Ohio 
Railroad  Company  and  said  Heck  from  said 
switch  to  and  along  that  part  of  said  coal  field 
owned  by  said  John  M.  Heck;  thence  to  and 
along  the  part  owned  iointly  by  him  and  the 
Enoxville  &  Ohio  Railroad  Company. 

John  M.  Heck  was  president  of  the  Coal 
Creek  <&  New  River  Railroad  Company  from 
the  time  its  road  was  built  up  to  October,  1886. 
when  he  was  succeeded  by  E.  R.  Chapman. 

When  Heck  had  been  superseded  it  was 
claimed  by  the  stockholders  and  others  inter- 
ested in  the  defendant  companies  that  durins^ 
his  presidency  he  had  used  said  road  and  al- 
lowed his  lessees  to  use  it  without  paying  or 
causing  to  be  paid  anything  to  said  company 
for  such  use  of  its  road.  The  action  taken  by 
the  defendants  in  respect  of  the  refusal  U> 
transport  the  coal  of  said  firm  was  taken  U> 
force  said  John  M.  Heck  to  a  settlement  with 
said  company  by  hindering  his  lessees  in  their 
mining  operations. 

On  these  ascertained  facts  it  is  insisted  od 
behalf  of  the  Coal  Creek  &  New  River  Rail 
road  Company  that  it  is  not  a  common  carrier 
and  that  its  road  is  not  any  part  of  a  line  for 
continuous  carriage  from  one  State  or  Terri> 
tory  to  another  State  or  Territory. 

'This  view  is  apparently  based  on  the  fact 
that  the  road  of  this  company  is  wholly  in  the- 
State  of  Tennessee,  from  which  the  Company 
derives  its  corporate  existence;  that  it  owns  no 
engine  or  cars,  has  not  operated  and  does  not 
of  itself  operate  its  road. 

It  is  true  that  coal  taken  over  its  road  has 
been  drawn  by  the  engines  and  carried  in  the 
cars  of  the  other  defendants;  but  for  all  practi- 
cal  purposes  the  road  of  this  defendant  is  aa 
much  a  part  of  the  continuous  line  over  which 
coal  from  plaintiffs'  mine  goes  to  market  as  is 
the  "Y"  switch  which  connects  this  road  with 
the  roads  of  the  other  defendant  companies. 
In  the  history  of  its  construction  and  of  its 
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a  large  ontlay  In  capital.  His  competitor  in 
business  can  choose  ft,  and  it  is  for  that  reason 
that  complainant  is  driven  out  of  the  market. 
He  must  blame  his  want  of  capital,  it  is  said, 
and  not  the  railroad  companies,  for  his  failure. 

A  statement  of  the  situation  differing  a  little 
from  this  will  more  nearly  present  the  actual 
facts.  The  railroad  company  not  having  sup- 
plied itself  with  the  necessary  rolling  stock  to 
enable  one  branch  of  its  tn^c  to  l^  carried 
on  in  the  way  most  advantageous  to  those  who 
encage  in  it,  suffers  parties  who  have  the  cap- 
ital which  will  enable  them  to  supply  the  de- 
fect to  put  cars  of  their  own  upon  the  road, 
for  the  use  of  which  it  pays,  and  at  the  same 
time  gives  to  such  parties  the  exclusive  use  of 
what  they  supply,  and  also  such  preferential 
rates  on  the  merchandise  carried  for  them  as 
will  put  successful  competition  quite  out  of  the 
question.  It  is  not  the  lack  of  capital  to  carry 
on  the  business  that  then  proves  fatal,  but  it  is 
the  lack  of  capital,  in  addition  to  what  is 
needed  in  the  business,  to  supply  rolling  stock 
to  the  railroad  company  for  his  use.  It  would 
be  the  height  of  injustice  for  the  carrier  to 
make  such  a  lack  a  ground  for  discrimination 
in  rates,  and  then  to  say  that  the  party  suffer- 
ing from  it  has  no  reason  for  complaint  since 
the  rates  which  are  named  are  offered  to  all. 
The  offer  is  exclusive  in  fact,  whatever  it  may 
be  in  terms  or  in  theory. 

If  a  carrier  of  passengers  were  to  make  a 
uniform  rate  of  three  cents  a  mile  to  all  who 
rode  in  the  cars  it  provided,  but,  being  deficient 
in  rolling  stock,  were  to  allow  owners  of  pri- 
vate cars  to  fill  them  with  passengers  at  two 
cents  a  mile  and  be  paid  for  the  use  of  the  cars 
in  addition,  we  should  not  expect  any  one  to 
attempt  a  defense  of  the  discrimination  based 
upon  the  ground  that  the  rates  were  equallv 
open  to  all,  and  that  if  one,  by  reason  of  lack 
of  capital  to  supply  himself  with  a  private  car, 
was  unable  to  take  the  benefit  of  the  most  fa- 
vorable rate,  he  should  blame  his  fortune  for 
it,  not  the  common  carrier.  The  wrong  in 
such  a  case  would  be  as  plain  as  it  would  be 
gross;  but  such  a  discrimination  in  the  car- 
nage of  persons  would  be  far  less  injurious 
than  a  similar  discrimination  in  the  transporta- 
tion of  property;  the  one  would  involve  a 
small  sum  of  money  only;  the  other  might  be 
destructive  to  a  business.  We  hold,  therefore, 
that  the  fact  that  one  consignor  furnishes  a  car 
for  hire  to  the  railroad  company  for  the  trans- 
portation of  his  oil  is  no  ground  whatever  for 
a  discrimination  in  rates  in  his  favor  as  against 
another  consignor  who  must  ship  in  the  cars 
the  carrier  supplies.  It  may  be  a  reason  for 
limiting  to  himself  the  use  of  the  car  he  fur- 
nishes, but  the  discrimination  cannot  justly  or 
lawfully  go  any  further. 

n.  The  fact  that  transportation  in  barrels 
exposes  the  carrier  to  more  risks  than  does 
transportation  in  tanks  seems  to  be  most  relied 
upon  to  support  the  discrimination  made  in 
rates,  and  it  was  very  stronely  urged  on  the 
argument.  The  risks  are,  first,  of  accidental 
fires  in  conseouence  of  leakage  from  barrels, 
and,  Mcond^  of  injury  to  other  property  arising 
from  its  being  affected  by  petroleum  odors. 
Considerable  evidence  was  given  to  show  that 
leakage  from  barrels  was  constant  and  in  warm 
weather  very  great,  and  that  trains  and  ware- 
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houses  were  specially  exposed  to  accidental 
fires  in  consequence.   On  the  other  hand,  therer 
was  evidence  that  the  risks  are  greatest  when 
the  oil  is  transported  in  tanks;  the  greatest  risk 
being  from  collisions,  which  might  break  up 
and  empty  the  tanks  and  expose  the  whole  vf^ 
cinity,  while  barrels  might  for  the  most  part 
or  altogether  escape  breakage.    Persons  en- 
titled to  speak  as  experts  dif^red  very  widely^ 
in  their  testimony  on  this  point,  but  Mr.  Brun- 
dred,  the  manager  of  the  tank  line  which  is 
operated  on  the  Pennsylvania  roads,  and  who* 
testified  to  having  kept  careful  statistics  cov- 
ering a  considerable  period  of  time,  showed 
by  Uiese  that  the  risks  from  either  mode  of 
transportation  were  small,  but  were  least  when 
the  transportation  was  in  barrels.    Possibly 
his  experience  may  have  been  somewhat  ex- 
ceptional; but  we  are  not  satisfied  from  the 
evidence  that  there  is  any  such  greater  risk 
from  fires  when  the  oil  is  conveyea  in  barrels- 
as  can  justify  a  difference  in  rates.    The  risk 
from  injury  to  other  property  is  something, 
but  not  serious.    Oil  in  barrels  is  transported 
in  cars  which  when  not  used  for  that  purpose- 
are  employed  in  the   transportation  of   live 
stock,  lumber,  iron  ore,  or  other  articles  not 
subject  to  injury  from  the  odors,  and  when 
taken  in  car  load  lots  is  loaded  and  unloaded 
by  the  shipper  elsewhere  than  in  the  company's^ 
warehouses.    With  proper  care,  therefore,  in- 
jury to  other  property  ought  very  seldom  to- 
happen. 

In.  The  greater  probability  of  finding  re- 
turn loads  lot  the  tanks  is  much  relied  on. 
The  return  loads  are  either  turpentine  or  cotton* 
seed  oil.    The  turpentine  region  is  reached  by 
some  of  the  roads,  but  not  by  all;  but  on  thosr 
same  roads  are  lumber,  iron,  and  other  heavy 
articles  to  be  transported  in  the  direction  op- 
posite to  that  in  which  the  oil  is  taken,  and' 
which  would  constitute  very  suitable  loading 
for  the  cars  in  which  oil  in  barrels  is  carried- 
southward.    It  is  a  very  pregnant  fact  as  bear- 
ing on  relative  rates  in  this  region  that  Mr. 
Virgil  Powers,  the  Commissioner  of  the  South - 
em  Railway  &  Steamship  Association,  and 
Mr.  Charles  A.  Sindall,  the  Secretary,  both  of 
whom  have  had  long  experience  in  those  or* 
similar  capacities,  agree  in  opinion  that  oil  in 
barrels  ought  to  be  transported  as  cheaply  as 
the  same  quantity  in  tanks.    This   opinion 
would  not  have  been  siven  without  ^ood  rea- 
son; and  without  doubt  the  probability  of  re- 
turn loads  for  the  tanks  was  taken  into  ac- 
count.   In  the  southwest  cotton  seed  oil  mills 
may  or  may  not  be  found  at  the  points  Uy 
which  oil  in  tanks  is  taken.    If  they  are  not 
the  tank  must  return  empty  or  it  must  be  sent 
elsewhere  for  a  load.    But  we  do  not  learn 
from  any  evidence  given  before  us  that  the 
railroad  company  has  any  right,  under  its  im- 
plied contract  for  the  transportation  of  the 
petroleum  oil,  to  send  the  tank  car  to  any  other 
point  for  a  load  when  it  does  not  find  one  at 
the  place  of  delivery.    If  there  is  any  sucb 
right  it  must  arise  from  some  special  contract 
or  arrangement;  and  if  any  such  exists  the 
terms  and  particular  pri^eges  given  are  not- 
disclosed  in  these  cases;  but  when  thus  sent 
elsewhere  it  may  or  may  not  be  the  case  that 
there  is  any  considerable  advantage  in  it,  sucb> 
as  would  lie  derived  from  taking  up  a  load  at- 
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COMMERCIAL  EXCHANGE  OP  PHILA- 
DELPHIA 

V, 

UNION  LINE,  Pittsburgh,  Cincinnati  &  St. 
Louis  R.  Co.  and  Pennsylvania  R.  R.  Co. 

SAME 

V, 

ERIE  DESPATCH,  Cincinnati,  Indianapolis, 

8t.  Louis  <&  Chicago  R.  Co.  and  Philadelphia 

&  Reading  R.  R  Co. 

SAME 

V. 

WHITE  LINE.  Cleveland,  Columbus,  Cincin- 
nati &  Indianapolis  R  Co.  and  Philadelphia 
&  Reading  R.  R.  Co. 

SAME 

V. 

NICKEL  PLATE  LINE.  Traders*  Dispatch, 

Indiana,  Bloomington  &  Western  R.  Co.  and 

Philadelphia  &  Reading  R.  R.  Co. 

(Nos.  122-125.) 

ABSTRACT  of  complaints  filed  February 
25, 1888,  alleging  uniust  discrimination  by 
means  of  '^underbillmg. 

Mesgrs,  John  R«  Read  and  Silas  W. 
Pettit»  for  complainant: 

The  complainants  in  the  above  entitled  cases 
are  of  tiie  same  general  tenor,  and  they  allege 
that  the  defendants,  the  Union  Line,  the  Erie 
Dispatch,  the  White  Line,  the  Nickel  Plate 
Line  and  the  Trader's  Dispatch  are  unincor- 
porated bodies  in  the  nature  of  partnership, 
generally  known  as  Fast  Freight  Lines,  having 
and  controlling  cars  contributed  proportion- 
ately by  the  railroad  corporations  over  whose 
lines  they  are  intended  to  be  run  and  operated 
for  the  joint  profit  and  conyenience  of  the 
several  railroad  companies  therein  interested 
respectively.  That  said  fast  freight  lines  and 
railroad  companies  owning  and  managing  the 
same  by  changing  the  duly  published  joint 
tariff  rates  upon  a  less  number  of  pounds  of 
grain,  feed  or  other  freight  than  was  actually 
transported  from  points  in  the  States  of  Ohio, 
Indiana  and  Illinois  to  the  City  of  Philadel- 
phia did  charge,  demand,  collect  and  receive 
from  the  persons  paying  the  same  a  less  com- 
pensation for  the  transportation  thereof  than 
was  in  said  published  tariffs  or  schedule  of  rates 
and  charges  specified,  and  that  the  same  was 
so  done  for  the  purpose  and  with  the  intent  to 
give  undue  and  unreasonable  preference  and 
advantage  to  the  particular  persons  trading  in 
that  grain  or  feed,  and  to  subject  all  other 
persons  trading  in  those  commodities  at  Phil- 
adelphia and  points  adjacent  thereto  to  undue 
and  unreasonable  prejudice  and  disadvantages, 
in  violation  of  the  Act  to  Regulate  Commerce; 
and  that  such  inequality  of  charges  and  dis- 
crimination has  been  largely  practiced  by  de- 
fendants, and  is  well  known  to  persons  en- 
gaged in  the  grain  and  feed  business  at  Phil- 
adelphia and  points  adjacent  thereto  under 
the  name  of  ''underbilliug." 


RIDDLE,  DEAN  &  CO. 

BALTIMORE  &  OHIO  R  R.  Co. 

(No.  87.) 

*1.  A  statemeiit  of  the  evidence,  from 
which  it  appears  that  it  was  the  duty  of 
the  Yough  Slope  Mine,  its  owners  and 
agents,  to  have  inquired  of  the  station 
agent  of  the  railroad  company  near  by 
the  mine  on  the  80th  day  of  August,  1887^ 
and  on  the  next  day,  by  which  they 
would  have  learned  that  the  mine  could 
have  obtained  cars  for  the  shipment  of 
coal  to  Arthur  &  Boylan  at  Cleveland^ 
Ohio,  and  they  havlne  failed  to  do  this, 
in  consequence  of  which  the  "Yough- 
iogheny  and  Ashtabula  Mines  received 
nearly  all  these  cars  for  this  purpose, 
without  any  partiality  or  preference  on 
the  part  of  the  railroad  company.  Held, 
upon  these  facts  that  a  eomiiialiit  of 
unjust  diseriminatioii  against  the 
Yoogh  Slope  Mine,  and  in  favor  of  the 
Youghiogheny  and  Ashtabula  Mines  can 
not  be  sustaUiecL 

2.  Where  a  complaint  is  made  by  a  ship- 
per that  an  unjust  discrimination  was 
perpetrated  by  a  railroad  oompanv 
agamst  him  at  a  particular  time  namedt 
in  a  case  like  the  present,  to  rebut  the 
inference  arising  from  the  drcnmstanoes, 
calling  for  explanation,  among  other 
evidence,  the  carrier  may  show  that 
during  a  long  course  of  business  neither 
it  nor  any  of  its  agents  have  ever  shown 
any  unfriendly  spirit  whatever  toward 
the  shipper;  and  that  on  the  contrary 
its  agento,inunediately before  the  matt^ 
complained  of,  made  extra  exertions  in 
good  faith  to  serve  the  shipper  in  oh- 
tiEiining  cars  for  him  from  the  connect- 
ing line  to  whom  the  shipper  had  to 
look  for  such  cars. 

8.  In  the  absence  of  some  custom  and 
rule  of  business  placing  such  duty  iq>- 
on  the  carrier  to  notily  the  shipper^ 
without  inquiry  on  the  part  of  the  lat- 
ter, of  the  fact  that  he  can  there  ob- 
tain cars  for  the  movement  of  bis 
freight,  it  is  the  duty  of  the  shipper*  by 
reasonable  inquiry  made  to  the  proper 
agent  of  the  railroad  company,  to  obtain 
this  information  for  himself;  but  in 
a  case  like  the  present,  if  the  carrier 
took  upon  itself  the  duty  of  actually  no- 
tif  yingthe  Youghiogheny  and  Ashtabula 
Mines  on  the  30th  of  August,  1887,  with- 
out waitiog  for  any  inquiry  on  thcdr 
part,  that  the^  oould  get  cars,  then,  in 
like  manner,  it  was  its  duty  to  have 
notified  the  Yough  Slope  Mine  at  the 
same  time  that  it  could  eet  oars.  HM^ 
that,  tested  by  these  rules,  no  case  of 

£  reference  or  unjust  discriminatioa 
made  out  by  the  evidence  in  favor  of 
the  Youghioghenvand  Ashtabula  Min60» 
and  against  the  Yough  Slope  Mine. 

(Heard  Feb.  1;  Beoided  I^eb.  U,  1S88). 
*Head  notes  by  Oooubt,  ChtUrmaiu 
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COMPLAINT  charging  unjust  discrimina- 
tion in  furnishing  coal  cars.    Ditmiued, 
Bee  decision  on  motion  to  amend  com- 
plaint, anie^  701. 
Mr.  J.  L.  Black,  for  petitioner. 
Messrs.  John  K*  Cowenand  H.  L*  Bond» 
for  defendant. 

Rbpobt  and  Opinion  of  the  Commission. 

Bra^^»  Commissioner: 

The  complaint  in  this  proceeding  charges 
that  the  Baltimore  &  Ohio  Railroad  Company 
does  not  give  the  mines  represented  by  peti- 
tioners their  proportion  of  cars  each  day,  and 
that  this  Company  unjustly  discriminates 
against  them  in  furnishing  cars  to  others. 

The  complainants  are  sales  agents  of  the 
Yough  Slope  Mine,  situated  near  West  New- 
ton, on  the  Baltimore  &  Ohio  Railroad.  These 
unjust  discriminations  are  charged  to  have 
been  committed  during  the  month  of  August 
and  the  early  part  of  September,  1887,  namely: 
commencing  with  the  10th  of  August  and  end- 
ing with  the  third  day  of  September  following, 
on  cars  that  should  have  been  furnished  for 
shipments  of  coal  from  said  mine  to  Arthur  & 
Boylan  at  Cleveland,  Ohio.  Various  exhibits 
are  attached  to  the  petition  in  the  shape  of  cor- 
respondence r^latin^  to  these  alleged  discrim- 
inations, and  also  lists  of  cars  which  it  is 
claimed  were  furnished  to  the  Tough  Slope 
Mine  and  to  other  adjacent  mines  during  the 
period  to  which  the  complaint  refers. 

The  answer  of  the  Baltimore  &  Ohio  Rail- 
road Company  neither  admits  nor  denies  that 
the  complainants  were  sales  agents  for  the 
Tough  Slope  Mine  or  that  on  August  10,  1887, 
they  received  an  order  to  ship  five  cars  per  day 
to  Arthur  &  Boylan,  of  Cleveland,  Ohio,  it 
admits  the  receipt  of  memorandum,  copy  of 
which  is  filed  with  complaint,  marked  Exhibit 
No.  2,  but  states  that  in  the  distribution  of 
coal  cars  to  the  mines  along  the  line  of  its  road 
it  has  necessarily  to  deal  directly  with  the 
mines,  and  cannot  recognize  or  notice  the  or- 
ders of  third  parties,  the  practice  being  that 
each  mine  makes  out  a  daily  requisition  for 
such  cars  as  it  needs  on  blanks  furnished  bv 
the  Railroad  Company  for  the  purpose.  It 
states  that  all  the  cars  used  for  shipments  of 
coal  from  mines  on  the  lines  of  its  road  over 
the  Pituburgh  &  Western  Railroad  to  Cleve- 
land are  owned  by  the  Pittsburgh  &  Western 
Railroad  Company  or  its  leased  fines,  and  that 
the  Baltimore  &  Ohio  Railroad  Company  in 
distributing  those  cars  to  the  mines  acts  only 
as  the  agent  of  the  Pittsburgh  &  Western  Rail- 
road Company  and  under  its  direction;  that  the 
route  for  coal  from  mines  on  the  respondent's 
road  to  Cleveland  for  Pittsburgh  &  Western 
cars  is  by  way  of  the  respondent's  road  to 
Pittsburgh,  the  Pittsburgh  Junction  Road  to 
Allegheny  City,  the  Pittsburgh  &  Western 
Road  to  Akron,  and  the  YaUey  Railway  to 
Cleveland. 

There  is,  however,  direct  delivery  by  the 
Baltimore  &  Ohio  Railroad  to  the  Pittsburgh 
&  Western  Railroad  on  the  line  of  the  Junction 
Road.  The  Pittsburgh  &  Western  Railroad 
and  the  Valley  Railway  are  distinct  and  inde> 
pendent  roads,  and  in  no  way  controlled  by  the 
Baltimore  &  Ohio  Railroad  Company.  It  states 
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that  on  the  10th  of  August,  1887 
ously  received  an  order,  then  in  f  < 
Pittsburgh  &  Western  Railroad 
allow  no  cars  belonging  to  the 
Western  Railroad  Company  to  h 
coal  for  Cleveland;  that  on  the  Ifi 
at  the  instance  of  the  Tough  S 
C.  Bachelor,  train  master  of  th 
endeavored  to  have  the  standine 
to  revoked  as  to  the  Touch  Su 
for  that  purpose  sent  to  J.  T. 
superintendent  of  the  Pittsburg 
Railroad,  a  telegram  in  the  follow 

•'Can  coal  for  Presley  &  Ar 
thur  &  Boylan,  Cleveland,  go  1 
Tough  Slope?    Answer  quick." 

To  which  telegram  the  folio 
was  received  from  Superintendei 

"No,  sir;  I  cannot  take  coal  J 
Arthur  or  Arthur  &  Boylan  un 
ders.  Do  not  allow  any  of  o 
loaded  with  coal  or  slack  unless 
mediate  shipment  for  it." 

That  all  of  the  respondent's  d 
gard  to  the  business  between  th 
road  and  Cleveland  were  carric 
with  the  Pittsburgh  &  Western  C 
it  has  no  direct  dealings  with  th 
way  Company  in  regard  to  si 
The  respondent  cannot,  therefo 
certainty  whether  the  orders  tn 
ments  of  coal  to  Cleveland  abov 
made  by  the  Pittsburgh  &  West 
on  its  own  motion  or  whether 
rected  by  the  Valley  Railway; 
formed  and  believes  that  such  o 
least  in  part  dictated  by  the  Vi 
Company.  The  order  of  August 
taineu  In  the  telegram  last  quote< 
yoked  until  August  80,  when  ' 
Bachelor  received  the  following  t 
Superintendent  Johnson: 

"Please  send  along  Arthur  <& 
Valley  will  receive  it 

It  denies  that  it  in  any  way  dis 
intended  to  discriminate  agaius 
Slope  Mine  in  the  distribution  o 
shipment  of  coal  to  Arthur  & 
other  consignees  in  Cleveland;  bu 
on  the  contrary,  it  did  not  distri 
to  any  mines  on  its  road  for  t 
making  Cleveland  shipments,  an* 
do  so  against  the  orders  of  the 
Western  Railroad  Company,  wl 
owner  of  the  cars;  that  in  regar 
parison  made  in  the  petition  file 
ter  between  the  cars  furnished  the 
Mine  and  those  furnished  the  Y 
and  Ashtabula  Mines  the  respom 
such  a  comparison  is  unjust  and 
made  in  the  petition ;  that,  as  a 
petition  itself,  the  Toueh  Slope 
ders  for  but  five  cars  a  day  to  be 
the  Pittsburgh  &  Western  Railn 
five  cars  were  for  Cleveland  shi] 
Toughiogheny  and  Ashtabula 
other  hand,  was  a  large  shippei 
Cleveland,  where  its  consignees 
&  Boylan  and  Presley  &  Art! 
to  Fairport,  a  point  on  the  Pittst 
em  system,  its  orders  for  shipi 
Pittsburgh  &  Western  Railroa* 
twenty-five  cars  a  day  or  five  tin 
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TouriL  Slope  Mine.  The  shipments  made  by 
the  Toughiogheny  and  Ashtabula  Mines  as 
-well  as  those  by  the  Tough  Siope  Mines,  con- 
«igned  to  Arthur  &  Boylan  at  Cleveland  be- 
tween August  20  and  August  80,  inclusive, 
were  made  despite  the  orders  to  the  contrary 
.issued  by  the  respondent  under  the  instructions 
issued  by  the  Pittsburgh  &  Western  Company. 
The  cars  so  loaded  were  furnished  with  in- 
structions that  thev  should  not  be  loaded  for 
-Cleveland,  but  both  mines  in  question  did  load 
•coal  from  their  mines  for  Cleveland  as  shown 
by  Exhibit  No.  12,  filed  with  the  petition. 
The  respondent  took  the  cars  so  loaded  and 
•delivered  them  to  the  Pittsburgh  &  Western 
Railroad;  but  whether  they  were  transported 
by  that  road  respondent  is  unable  to  say.  It 
admits  that  Exhibit  No.  12,  filed  with  the  pe- 
tition, is  a  correct  statement  of  the  number  of 
<»r8  shipped  by  the  dififerent  mines  consigned 
to  Arthur  &  Boylan  at  Cleveland,  with  the 
•exception  that  the  number  of  cars  loaded  on 
September  8  for  the  Tough  Slope  Mine  should 
be  five  instead  of  one.  The  number  of  Pitts- 
burgh &  Western  route  cars  shipped  by  the 
Tough  Slope  Mine  from  August  20  to  Septem- 
ber 8  was  twentv- three  instead  of  sixteen,  as 
appears  by  Exhibit  No.  12. 

It  avers  that  the  owners  of  the  Tough  Slope 
Mine  do  not  have  or  claim  to  have  au  v  com- 
plaint or  grievance  against  this  respondent,  in 
regard  to  the  distribution  of  cars  to  that  mine, 
and  that  said  owners  have  no  interest  in  nor 
^o  they  approve  of  the  present  proceeding,  as 
will  apprar  by  letter  dated  October  81,  1887, 
from  K.  H.  Latlimore,  General  Manager  of  the 
Tough  Slope  Mine,  addressed  to  Mr.  J.  Y. 
Patton,  Superintendent  of  the  Baltimore  & 
Ohio  Railroad,  Pittsburgh,  Pennsylvania,  a 
•copy  of  which  is  attached  to  respondent's  an- 
swer as  an  exhibit 

It  alleges  that  on  the  10th  of  October,  before 
the  filing  of  this  petition,  the  order  of  Arthur 
&  Boylan  for  nve  cars  per  day  referred  to 
in  the  petition  was  revoked.  The  respondent 
therefore  alleges  that,  having  satisfied  the  own- 
ers of  the  Tough  Slope  Mine  that  there  was 
and  is  no  discrimination  or  intention  to  dis- 
criminate, as  appears  by  the  letter  referred  to, 
the  present  petition  should  be  dismissed  by 
this  Commission  and  the  petitioners  he  rele- 
gated to  their  remedy  by  suit  at  law,  if  any 
they  have. 

At  the  hearing  it  was  agreed  between  the 
counsel  of  the  parties  that  Uie  grievances  com- 
plained of  should  be  confined  to  the  period  be- 
tween the  80th  of  August  and  the  4th  of  Sep- 
tember, 1887.  This,  of  course,  greatly  nar- 
rowed the  investigation.  Evidence  was  per- 
mitted to  be  introduced  as  to  the  dealings  of 
the  parties  from  the  middle  of  June,  1887,  re- 
lating to  the  furnishing  of  cars  by  the  respond- 
ent to  the  Tough  Slope  Mine  and  other  mines 
along  its  line  for  whatever  light,  if  any,  ^is 
might  throw  upon  what  occurred  during  the 
period  complained  of.  By  the  agreement  of 
counsel  above  mentioned  it  was  conceded  that 
the  respondent  had  satisfactorily  explained  to 
the  petitioners  all  the  alleged  grievances  men- 
tioned in  the  complaint,  except  those  averred 
to  have  occurred  between  the  80th  of  August 
and  the  4th  of  September,  1887. 

From  the  evidence  before  us  we  find  the  ma- 


terial facts  to  be  that  the  Tough  Slope  Mine 
\b  in  the  State  of  Pennsylvania,  and  is  situated 
on  the  Pittsburgh  Division  of  the  Baltimore  & 
Ohio  Railroad,  near  West  Newton,  about 
thirty-three  miles  south  of  Pittsburgh.  The 
Pittsburgh  Division  of  the  Baltimore  &  Ohio 
Railroad  extends  from  Cumberland,  Id  the 
State  of  Maryland,  to  Pittsburgh,  in  the  State 
of  Pennsylvania,  a  distance  of  150  miles.  Near 
the  Tough  Slope  Mine  are  the  Toughiogheny 
and  Ashtabula  Mines  and  numerous  other  mlnei 
situated  upon  the  Pittsburgh  Division  of  the 
Baltimore  &  Ohio  Railroad,  in  the  State  of 
Pennsylvania. 

The  route  by  which  coal  is  carried  over  re- 
spondent's railroad  to  Cleveland,  in  the  State 
of  Ohio,  is  by  the  Baltimore  <&  Ohio  Railroad 
to  Pittsburgh,  a  distance  of  about  thirty-three 
miles;  by  the  Rttsburgh  Junction  Railroad  to 
Allegheny  City,  a  distance  of  4.47  miles;  by 
the  Pittsburgh  &  Western  Railroad  from  Alle- 
gheny City  to  Akron,  Ohio,  a  distance  of  185.8 
miles,  and  by  the  Valley  Railroad  from  Akron 
to  Cleveland,  a  distance  of  thirty-five  miles. 
The  Pittsburgh  Junction  Railroad  is  a  mere 
link  of  connection  between  the  Baltimore  & 
Ohio  Railroad  and  the  Pittebursh  &  Western 
Railroad,  and  they  pay  to  it  $2  for  each  loaded 
freight  car  receivea  by  or  delivered  to  them 
over  its  line,  which  rate,  it  is  provided  by  the 
contract,  may  be  less  if  the  earnings  of  the 
Pittsburgh  Junction  Railroad  exceed  a  certam 
amount  named  in  the  contract  The  Pitts- 
burgh &  Western  Railroad  Company  and  the 
Valley  Railroad  Company  are  each  separate, 
distinct,  and  independent  corporations.  The 
Pittsburgh  &  Western  Railroad  extends  from 
Allegheny  City,  in  the  State  of  Pennsylvania, 
to  Orville,  in  the  State  of  Ohio,  a  distance  of 
160  miles,  and  it  has  what  it  calls  its  Lake  Di- 
vision, extending  from  Niles,  in  Pennsylvania, 
to  Painesville,  in  the  State  of  Ohio— virtually 
at  f^airport,  on  Lake  Erie— a  distance  of  fifty- 
one  miles.  The  distance  from  Allegheny 
City  to  Niles  on  the  Pittsburgh  &  Western 
Railroad  is  8&i  miles.  The  Pittsburgh  &  West- 
ern Railroad  also  has  what  is  callea  its  North- 
em  Division,  extending  from  Callery  Junction, 
in  Pennsylvania,  to  Mount  Jewett,  in  the  State 
of  Pennsylvania.  The  Valley  Railroad  extendi 
from  Cleveland,  Ohio,  to  Valley  Junction,  in 
the  same  State,  a  distance  of  seventy- five  miles, 
and  crosses  the  Pittsburgh  &  Western  Rail- 
road at  Akron. 

We  find  on  file  in  our  office  the  Baltimore 
&  Ohio  Railroad  Company's  through  coal  tariff 
No.  1,  taking  effect  April  1,  1887,  which  em- 
braces through  rates  on  coal  from  the  mines 
mentioned  to  Cleveland.  Fairport,  Cuyahoga 
Falls,  Girard,  Monroe  Falls  and  a  large  num- 
ber of  other  points  east  and  west  of  these 
mines.  We  also  find  on  file  in  our  office  a 
supplement  No.  8  of  the  Baltimore  &  Ohio 
Railroad  Company  to  the  above  through  coal 
tariff  No.  1,  published  April  25,  1887.  These 
tariffs  are  still  in  force.  We  find  no  joint 
coal  tariffs  existing  between  the  Baltimore  & 
Ohio  Railroad  Company,  the  Pittsburgh  A 
Western  Railroad  Company,  or  between  dthar 
of  these  and  the  Valley  Railroad  Company; 
nor  do  we  find  joint  tariffs  or  joint  acree- 
ments  of  any  kind  between  any  of  Uiese  uree 
last  named  railroads,  and  the  evidence  shows 
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Qothins  of  the  kind,  and  although  it  may  be 
probaole  that  some  arrangements  of  this  char- 
4kcter  exists  between  them,  yet,  in  the  absence 
>of  evidence  on  the  subject,  we  are  not  author- 
ized to  find  such  to  be  the  fact 

This,  howcTer,  was  not  the  only  route  by 
-which  the  mines  mentioned  in  the  complaint 
'might  have  shipped  coal  to  Cleveland  during 
August  and  the  early  part  of  September,  1887, 
for  they  might  have  shipped  by  the  Baltimore 
-A  Ohio  and  the  Pittsburgh  &  Lake  Erie  Rail- 
road and  the  New  York,  Pennsylvania  &  Ohio 
Railroad;  but  this  would  have  involved  extra 
switching  charges. 

The  petitioners.  Riddle,  Dean  &  Co.,  reside 
:%i  Pittsburgh,  and  during  the  summer  and  fall 
of  1887  were  sales  agents  of  the  Tough  blope 
Mine  in  finding  markets  and  purchasers  for  its 
•coaL  Through  their  efforts  and  negotiations, 
About  the  middle  of  June  five  car  loads  of  coal 
from  this  mine  were  shipped  to  Arthur  &  Boy- 
Ian,  large  coal  dealers  in  Cleveland,  as  a  sample 
lot.  Under  a  contract  or  arrangement  to  this  ef- 
fect subsequent  lots  of  coal  from  this  mine  were 
dipped  to  Arthur  &  Boy  Ian,  at  Cleveland,  at 
intervals  during  the  period  intervening  be- 
tween the  first  shipment  and  the  19th  of  Au- 
gust. On  the  19th  of  August  and  for  a  short 
period  prior  thereto  there  had  been  a  direct 
order  in  force  to  the  Baltimore  <&  Ohio  Rail- 
road from  J.  T.  Johnson,  Superintendent 
of  the  Pittsburgh  &  Western  Railroad,  not  to 
allow  any  coal  cars  to  go  forward  to  Cleveland 
until  further  notice. 

On  the  19th  of  August  O.  C.  Bachelor,  train 
•master  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, telegraphed  J.  T.  Johnson.  Superinten- 
•dent  of  the  Pittsburgh  &  Western  Railroad 
Company: 

"Can  coal  for  Presley  &  Arthur  and  Arthur 
•A  Boylan,  Cleveland,  go  forward  from  Tough 
dlope?    Answer  quick." 

To  this  telegram  on  the  same  day  Superin- 
tendent Johnson  replied  by  telegram: 

"No  sir;  I  cannot  take  coal  tor  Presley  & 
Arthur  or  Arthur  Ss  Boylan  until  further  no- 
tice. Do  not  allow  any  of  our  cars  to  be  loaded 
with  coal  or  slack  unless  you  have  immmedi- 
4ite  shipment  for  it." 

Again,  on  the  same  day,  a  telegram  was  sent 
from  the  office  of  the  Superintendent  of  the 
Pittsburgh  &  Western  Railroad  Company  to 
Bachelor: 

"Presley  &  Arthur  and  Arthur  &  Boylan 
have  on  hand  at  this  writing  twentyseven  cars 
of  B.  &  O.  coal;  do  not  think  it  advisable  to 
receive  shipments  for  a  few  days;  will  advise 
you." 

Under  those  orders  and  instructions  coal  did 
not  go  forward  from  the  mines  along  the  Balti- 
more &  Ohio  Railroad  (the  Tough  Mine  in- 
cluded) until  the  81st  of  August. 

On  the  28d  of  August,  1887.  petitioners 
wrote  a  letter  to  Arthur  &  Boylan,  Cleveland, 
Ohio,  in  which  they  say: 

"Owing  to  the  B.  &  O.  R.  R  and  Valley 
Railway  refusing  to  receive  any  more  coal  for 
vou  we  will  ship  you  about  twenty  cars  via  N. 
Y.,  P.  &  O.  route.  We  will  pay  switching  on 
aame.     What  is  wronff?     Are  you  blockeid?" 

To  this  Arthur  &  Boylan,  by  letter  of  date 
August  25,  1887,  replies: 

"Yours  of  the  28d  received,  and  in  reply 
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wuuld  say  the  Valley  R  R.  say  they  have  not 
stopped  any  of  our  coal.  Do  not  ship  us  any 
coal  via  N.  T.,P.  &0." 

On  the  80th  of  August  a  telegram  was  sent 
by  xSuperintendent  Johnson,  of  the  Pittsburgh 
<&  Western  Railroad  Company,  to  D.  0.  Badi- 
elor.  Train  Master  of  the  Pittsburgh  Division 
of  the  Baltimore  &  Ohio  RaUroad: 

"Please  send  along  Arthur  &  Boylan  coal; 
Valley  will  receive  it." 

During  the  afternoon  of  the  80th  of  August 
the  following  telegram  was  sent  by  Bachelor 
to  all  the  depot  agents  for  all  the  mines  alons 
the  Pittsburgh  Division  of  the  Baltimore  i 
Ohio  Railroad: 

"Coal  for  Arthur  &  Boylan  can  now  come 
forward." 

Under  date  of  Auj^t  80, 1887,  at  Alleghe- 
ny, Superintendent  Johnson  wrote  petitioners 
the  following  note: 

"I  received  a  me8sa|;e  this  A.  M.  from 
Superintendent  Smith,  of  Uie  Valley,  after  de- 
parture of  your  representative,  saying  they 
would  receive  coal  for  Arthur  &  Bovlan,  and 
immediately  notified  the  Baltimore  &  Ohio  to 
let  it  come  forward." 

This  note  was  received  that  day  by  petition- 
ers, and  was  immediately  forwarded  by  them 
to  R.  H.  Lattimore,  general  manager  of  the 
Tough  Slope  Mine,  at  West  Newton,  Penn- 
sylvania. 

Hearing  of  no  coal  shipped,  as  they  would 
in  the  ordinary  course  of  business,  if  any  had 
been  forwarded,  at  noon  on  the  second  of  Sep- 
tember. W.  H.  Riddle,  of  the  firm  of  Riddle, 
Dean  &  Company,  took  a  train  from  Pittsburgh 
to  the  Tough  Slope  Mine,  which  is  only  a  short 
distance,  and  went  there.  After  conferring 
with  Lattimore  and  finding  that  the  ^Tough 
Slope  Mine  had  received  no  cars  the  two  went 
together  to  the  Toughiogbeny  and  Ashtabula 
Mines,  which  are  near  by,  ana  there  found  the 
sidings  of  the  Toughiogbeny  and  Ashtabula 
Mines  filled  with  cars.  At  that  time  the  Tough 
Slope  Mine  had  only  one  car  of  the  Pittsburgh 
&  Western  Railroad.  The  next  day  Riddle 
went  to  the  way  master's  books,  from  which 
he  obtained  a  statement  of  the  cars  shipped 
from  the  Tough  Slope,  Toughiogbeny,  and 
Ashtabula  Mines,  respectively,  auring  the 
period  between  the  80th  of  August  and  the  third 
of  September.  From  this  statement,  which  Is 
in  evidence  before  us,  it  appears  that  during 
that  time  the  Tough  Slope  Mine,  while  order- 
ing eighty  five  cars,  received  only  six  cars,  and 
the  Toughiogbeny  and  Ashtabula  Mines, order- 
ing eighty  western  cars,  received  forty- eight. 

The  manner  in  which  mine  owners  are  fur- 
nished cars  for  the  shipment  of  coal  by  the 
Pittsburgh  Division  of  the  Baltimore  &  Ohio 
Railroad  is  shown  by  the  evidence.  Each 
affent  and  each  mine  owner  is  furnished 
blanks,  and  at  four  o'clock  each  afternoon  they 
fill  in  the  blanks — the  number  of  cars  on  hand 
loaded  and  ready  for  forwarding,  the  amount 
on  hand  for  the  morrow's  haul,  and  bow  many 
cars  they  require.  This  information  is  tele* 
graphea  to  the  superintendent  of  the  railroad, 
and  the  original  order  follows  by  mail  to  con- 
firm the  telegraphic  request.  This  is  con- 
densed by  the  car  distributer,  and  during 
the  night  the  empty  cars  are  distributed  to 
the  various  mines,  according  to  instructions. 
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It  is  an  event  of  frequent  occurrence  for  the 
mines  to  alternate  in  receiving  cars  during  tlie 
season — that  is,  one  mine  for  two  or  three  di^s 
will  have  no  cars  and  then  the  next  succeeding 
Several  days  it  will  have  abundance  of  cars; 
and  this  method  is  said  to  be  merer  economical 
for  the  miners  and  to  be  preferred  by  them. 
Another  phase  of  this  business  is  that  mine 
owners  frequently,  when  cars  are  scarce,  call 
for  twice  as  many  cars  as  they  really  need  in 
order,  as  they  say,  that  they  may  be  sure  to 
get  enough;  and  this  was  done  often  bv  the 
Yough  Slope  Mine  during  the  month  or  Au- 
gust, 1887,  as  its  general  manager,  Lattimore, 
who  is  flJso  owner  of  a  one  fourth  interest  in 
the  Tough  Slope  Mine,  admits  as  a  witness  on 
the  stand.  He  admits  that  while  the  Yough 
Slope  Mine  was  calling  on  the  Baltimore  & 
Ohio  Railroad  Company  for  twentv  and  twen- 
tv-five  cars  a  day  from  the  15th  of  August  to 
the  last  of  that  month  this  mine  did  not  really 
need  and  could  not  use  more  than  one  half 
that  number.  He  also  admits  that  he  occa- 
sionally preferred  not  to  have  cars  for  two 
days  at  a  time,  because  it  was  more  economical 
for  him  to  do  so,  and  that  this  was  so  un- 
derstood and  agreed  on  between  him  and 
the  authorities  of  the  Baltimore  <&  Ohio  Rail- 
road Company.  While  admitting  all  his  fault- 
finding complaints  to  his  agents,  the  petition- 
ers, against  the  Baltimore  &  Ohio  Railroad 
Company,  as  shown  in  evidence,  be  now  says, 
as  a  witness  on  the  stand,  "that,  take  the  sea- 
son through  we  received  as  many  cars  as  our 
neighbors;"  and  again,  "During  the  whole 
season  we  were  treated  very  well.  There  is 
no  complaint  to  make."  Referring  to  what 
occurred  between  the  80th  of  August  and 
the  4th  of  September  this  witness  testifies: 

'*I  do  not  consider  we  were  discriminated 
against.  I  consider  it  an  oversight  that  the 
agent  did  not  notify  me  until  the  fourth 
morning  the  embargo  was  raised." 

During  the  summer  of  1887  the  capacity  of 
the  Toughiogheny  and  Ashtabula  Mines  was 
about  twice  as  great  of  that  of  the  Yough 
Slope  Mine.  In  the  same  period  the  shipments 
of  coal  from  the  Yough  Slope  Mine  were 
largely  to  Cleveland,  over  a  route  in  which 
there  was  very  frequent  trouble  to  obtain  cars, 
while  the  shipments  of  coal  from  the  Youghio- 
gheny  and  Asbtabula  Mines  werechiefly  to  Fair- 
port,  over  a  route  in  which  there  was  no  trouble 
about  a  sufficiency  of  cars.  The  General  Man- 
ager of  the  Yough  Slope  Mine,  Lattimore,  tes- 
tmes  that  for  this  reason,  Mr.  Day,  whom  we 
suppose  from  the  connection  in  which  his 
name  occurs  was  an  officer  connected  with 
the  Baltimore  &  Ohio  Railroad  Company,  ad- 
vised the  witness  to  ship  his  coal  to  Fairport, 
where  he  could  get  plenty  of  cars  and  have  no 
trouble;  but  Lattimore  testifies  that  he  was 
anxious  to  introduce  his  coal  in  the  Cleveland 
trade. 

To  negative  the  idea  of  unjust  discrimination 
durine  the  period  complained  of,  between  the 
80th  of  Aueust  and  the  4th  of  September,  as  far 
as  this  might,  if  at  all,  the  Baltimore  &  Ohio 
Railroad  Company  introduced  in  evidence 
statements  of  the  cars  it  furnished  during  the 
period  from  tbe  15th  of  August  to  the  third 
day  of  September,  1887,  to  these  respective 
mines  on  east  and  west  bound  shipments. 


From  these  it  appears  that  of  the  total  can  fur 
nished  during  wis  last  period  the  Yoaghi(K 
gheny  and  Ashtabula  received  208  cars,  ana  th»- 
Yough  Slope  Mine  received  146,  divided  ai^ 
follows: 

West  Bound  BhipmenU, 

Youfirhioffheny  and  Ashtabula 183  oait^ 

You«rh  Slope _.   M    ** 

Bast  Bound  Shipments. 

FouFhlogheny  and  Ashtabula. 40  oan.- 

Yough  Slope 80    ** 

On  shipments  of  coal  to  Cleveland  during 
this  same  period  last  referred  to  the  cars  fur- 
nished the  mines  were  as  follows: 

Yooghlogheny  and  Ashtabula 80  oais- 

Youflrh  Slope 83  " 

Republic 40  " 

West  Newton 16  ** 

Amirville 8  ^, 

Osoeola »  " 

Bureka - 1 

To  further  negative  any  inference  of  unjust 
discrimination  upon  tbe  facts,  as  far  as  tbis- 
might  do,  if  at  all,  the  Baltimore  &  Ohio  Bail- 
rofui  Company  shows  by  the  evidence  that,  dur- 
ing the  month  of  August,  1887,  and  the  period, 
to  which  this  compliant  relates,  owing  to  tbe^ 
amount  of  business  it  had  to  do  upon  its  own 
line  and  the  amount  of  its  car  equipment  in 
use  for  that  purpose  on  its  Pittsburgh  Division, 
it  could  not  and  did  not  permit  its  cars  to^ 
go  away  from  its  own  line  to  carry  coal  for 
any  shippers,  and  that  durine  that  time  coal 
from  these  mines  to  Cleveland  had  to  be  trans- 
ported in  the  cars  of  the  Pittsburgh  &  West- 
em  Railroad  Company,  which  were  used  for 
that  purpose,  and  that  in  distributing  these 
cars  among  the  mines  along  its  Pittsburgh  Di- 
vision the  respondent  did  so  as  the  agent  of 
the  Pittsburgh  <&  Western  Railroad  Company, 
and  in  making  this  distribution  divided  the8» 
cars  among  the  mines  ratably,  fairly  and  with- 
out preference  to  any  one  mine  over  another. 
The  cars  of  the  Valley  Railroad  Company  do* 
not  appear  to  have  been  used  in  this  buunetf- 
during  last  season,  though  prior  to  that  time- 
they  had  been. 

The  question  to  which  our  conclusions  mnat 
be  directed  upon  this  evidence  is  whether,  in 
violation  of  tbe  Act  to  Regulate  Commerce, 
the  Baltimore  &  Ohio  Railroad  Company  was* 

?:uilty  of  unjust  discrimination  in  failmg  to- 
umish  cars  to  the  Yough  Slope  Mine  betweoi^ 
the  80th  of  August  and  the  4th  of  September, 
1887,  for  shipments  of  coal  to  Arthur  ft  Boylao. 
at  Cleveland,  Ohio,  and  during  that  period 
unjustly  discriminated  in  favor  of  the  Yough- 
iogheny  and  Ashtabula  Mines  by  furnishing 
cars  to  them.  This  is  the  only  issue  in  the  pro- 
ceeding. 

The  cars  to  be  furnished  were  the  cars  of 
the  Pittsburgh  <&  Western  Railroad  Company; 
and  they  were  to  be  distributed  to  these  minel 
by  the  Baltimore  &  Ohio  Railroad  Company. 
An  embargo,  as  Jt  is  called  by  the  witnesses, 
had  been  existing  from  August  19  to  August 
80,  during  which  time  no  cars  were  furnished 
by  the  Pittsburgh  &  Western  Railroad  Com-^ 
pany  to  the  respondent  for  the  shipment  of 
coal  from  these  mines  to  Cleveland,  Ohio.  Tbr 
embargo  itself  is  not  now  made  a  subjectj)! 
complaint  in  this  proceeding,  and  the 
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ment  of  the  counsel  of  the  parties  at  the  heais 
ing  concedes  that  it  has  been  accounted  for  to 
the  petitioners  upon  grounds  that  are  satisfac- 
tory to  them.  On  the  80th  of  August  this  em- 
bargo was  raised  bj  a  telegram  from  Johnson, 
Superintendent  of  the  Pittsburgh  &  Western 
Railroad  Coinpany,  to  Bachelor,  Master  of 
Trains  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, informing  the  latter  that  coal  shipments 
to  Arthur  &  Boylan,  ClcTeland,  Ohio,  could 
then  come  forward.  On  the  same  day,  John- 
son, at  Allegheny,  wrote  a  note  to  petitioners 
at  Pittsburgh,  as  agents  of  the  Tough  Slope 
Mine,  giving  them  the  same  information;  and 
this  note  was  at  once  forwarded  by  them  to 
Lattimore,  Qeneral  Manager  of  the  Tough 
Slope  Mine  at  West  Newton.  As  soon  as 
Bachelor  receiTed  Johnson's  telegram  he  at 
once  telegraphed  to  all  the  depot  agents  for 
the  mines  alons  the  Pittsburgh  Division  of  the 
Baltimore  &  Ohio  Raih-oad  Company:  "Coal 
for  Arthur  &  Bovlan  can  now  come  forward." 
It  appears  that  the  Tougbiogheny  and  Ashta- 
bula Mines  received  this  information  and  sent 
in  their  requisitions  for  cars,  and  were  at  once 
furnished;  but  it  also  appears  that  the  Tough 
Slope  Mine  either  did  not  receive  this  informa- 
tion promptly  or  did  not  act  on  it  until  the  4th 
of  September. 

The  evidence  as  to  the  time  when  the  Tough 
Slope  Mine  first  received  intelligence  that  the 
embareo  was  raised  and  that  c^  for  Arthur 
&  BovlEin  could  go  forward  is  peculiar.  It  is 
certain  that  on  the  80th  of  August  petitioners 
mailed  to  Lattimore,  Qeneral  Manager  of  the 
Tough  Slope  Mine,  the  letter  of  the  superin- 
tendent of  the  Pittsburgh  &  Western  Railroad 
Company,  by  which  he  would  have  learned 
that  the  embargo  was  raised  and  that  coal 
could  then  go  forward  for  Arthur  &  Boylan. 
That  letter  Lattimore  should  have  received 
the  night  of  the  80th  of  August  or  the  next 
morning;  yet,  when  Lattimore  was  a  witness 
on  the  stand,  he  does  not  state  when  he  re- 
ceived that  letter  or  that  he  ever  received  it  at 
all.  The  Superintendent  of  the  PitUburgh  Di- 
vision of  flie  Baltimore  &  Ohio  Railroad  Com- 
pany, as  a  witness  on  the  stand,  testifies  that 
as  soon  as  It  was  known  by  him  and  Bachelor 
that  the  embargo  was  raised  at  once  a  telegram 
was  sent  to  all  the  depot  agents  for  the  mines 
along  his  division  that  coal  could  then  come 
forward  for  Arthur  &  Boylan.  If  neither  Lat- 
timore, the  General  Manager  of  the  Tough 
Slope  Mine,  and  none  of  his  subordinates  re- 
ceived the  notice  contained  in  this  telegram 
he  should  have  so  testified  on  the  stand;  but 
when  he  was  on  the  stand  as  a  witness  he  nei- 
ther expressly  admits  nor  denies  that  the  notice 
In  this  telegram  was  received  by  him  or  some 
of  his  subordinates  earlier,  but  leaves  the  in- 
ference to  be  drawn  that  it  was  not,  by  saying: 

*'I  do  not  consider  we  were  discriminate 
against.  I  considered  it  an  oversight  that  the 
agent  did  not  notify  me  until  the  fourth  mom- 
Ingthat  the  embargo  was  raised." 

The  Inference  is  that  "the  asent"  to  whom 
he  refers  was  the  depot  agent  of  the  Baltimore 
^  Ohio  Railroad  Company  at  West  Newton 
Station.  If  on  the  niffht  of  the  80th  of  Au- 
gust or  the  next  morning  Lattimore  received 
the  letter  of  Johnson  forwarded  to  him  by  pe- 
titioners he  then  knew  that  the  embargo  was 
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raised,  and  he  was  not  bound  t 
agent,  but  it  was  his  duty  to  ha 
egraphed  for  the  cars  needed  for 
have  forwarded  its  requisition 
nothing  of  the  kind.  Certainlj 
Riddle,  one  of  the  petitioners,  i 
formed  Lattimore  during  the  afl 
second  of  September  that  the 
raised,  and  he  should  have  the 
for  the  cars  needed  for  his  mine 
warded  its  requisition,  but  it  do< 
he  did  so.  It  is  a  familiar  rule  < 
party  who  has  been  injured  b 
such  way  as  is  here  claimed  m 
the  matter  worse  by  failing  to  p€ 
and  obvious  duty  on  his  part,  ai 
the  damage  added  by  his  own 
recklessness  a  grouna  of  compla 
The  embargo  had  been  prevail 
days,  on  shipments  of  coal  to  C 
all  these  mines  by  way  of  the 
Ohio,  the  PitUburgh  &  We8t< 
Valley  Railway  up  to  the  80tl 
when  it  terminated.  If  there  wi 
or  course  of  business  by  which 
duty 'of  any  agent  of  the  Balti 
Railroad  Company  to  notify  Latti 
eral  Manager  of  the  Touch  Slop 
fact  that  this  embargo  had  ended 
ing  for  any  inquiry  upon  the  sub j< 
more  or  some  agent  of  the  Tougl 
this  should  have  been  shown  by 
and  the  burden  of  proof  was  on 
show  it;  but  there  is  no  evidenc 
custom  or  course  of  business.  I 
of  any  such  evidence  the  act  o 
agents  of  the  Baltimore  &  Ohio  1 
pany  in  notifying  Lattimore  that 
had  ended  would  seem  to  rest  a 
idea  that  having  sent  notice  of 
depot  agents  for  the  other  mic 
more  &  Ohio  Railroad  Company 
matter  of  fairness,  have  in  a  like 
notice  to  the  depot  agent  at  Wesi 
the  Tough  Slope  Mine  also,  an 
true.  The  eviaence  tends  to  s 
Baltimore  &  Ohio  Railroad  Com 
dertake  and  attempt  in  good  fai 
we  can  see,  to  notify  all  thee 
Touffh  Slope  Mine  included)  in  1 
ner,  oy  telegraph,  and  at  the  sai 
ing  the  afternoon  of  the  80th  of 
the  embargo  that  had  prevalle< 
ments  of  coal  to  Cleveland  was  i 
and  that  they  could  forward  tl 
that  this  notice  was  then  sent 
affent  at  West  Newton  for  the 
Mine.  Whether  the  Toughiogh 
tabula  Mines  received  their  nc 
depot  agent  before  or  after  inqui 
not  shown  by  the  evidence.  1 
Slope  Mine  failed  to  receive  that 
other  mhies  did,  it  would  appeal 
dence  to  have  been  its  misfot 
mixed  with  its  own  fault.  If  the 
Mine  was  then  suffering  for  w 
daily  Inquiry  made  by  any  of  its 
station  agent  of  the  Baltimore  < 
road  at  West  Newton,  near  b 
would  have  revealed  the  fact  that 
had  ended  the  very  day  It  ws 
would  have  been  as  natural,  as  ; 
expensive,  as  free  from  inconv 
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would  have  been  business  like,  and  as  clearly 
a  noatter  of  duty  they  owed  the  owners  of  the 
mines;  but  nothing  of  this  kind  appears  to 
have  been  done.  While  carefully  guarding 
their  rights  in  all  matters  to  which  it  relates, 
the  Act  to  Regulate  Commerce  does  not  pro- 
ceed upon  the  theory  that  shippers  are  ab- 
solved from  all  duty  in  lookine  after  the  de- 
livery of  their  freight  to  railroads  for  carriage. 
It  would  require  more  credulity  than  discrim- 
ination to  believe,  upon  the  evidence  before 
us,  that  the  Tough  Blope  Mine  was  suffering 
for  the  want  of  cars  during  the  period  elaps- 
ing between  the  80th  of  August  and  the  4th  of 
September,  1887. 

It  is  manifest  from  the  evidence  that  neither 
the  Pittsburgh  &  Western  Railroad  (Company 
nor  the  respondent  attempted  to  conceal  from 
the  Tough  tilope  Mine  the  fact  that  the  em- 
bargo was  raised;  but,  on  the  contrarv,  John- 
son, the  Superintendent  of  the  Pittsburgh  & 
Western,  informed  the  petitioners,  who  were 
the  agents  of  that  mine,  of  the  fact  on  the  80th 
of  August;  and  on  the  same  day  it  was  tele- 
graphed by  Bachelor  to  all  the  station  agents 
of  the  Pittsburgh  Division  of  the  Baltimore  & 
Ohio  Railroad  Company  along  its  line.  Other 
facts  in  evidence  tend  to  negative  the  idea  of 
any  unjust  discrimination.  On  the  19th  of 
August,  Bachelor,  the  Master  of  Trains  of  the 
Pittsburgh  Division  of  the  Baltimore  &  Ohio 
Railroad  Company,  sent  an  urgent  telegram 
to  Johnson,  the  Superintendent  of  the  Pitts- 
burgh &  Western,  to  know  if  coal  from  the 
Tough  Slope  Mine  could  not  so  forward  to 
Arthur  A  Boylan,  at  Cleveland,  Ohio.  Tak- 
ing the  period  from  the  15th  of  August  to  the 
4th  of  September,  1887,  when  the  greatest 
trouble  for  cars  existed,  and  it  shows  that  the 
Tough  Slope  Mine  received  considerably  more 


I  cars  in  proportion  to  its  need  for  them  than 
did  the  Toughiogheny  and  Ashtabula  Mioes, 
and  this,  too,  while  the  shipments  of  the  latter 
were  chiefly  to  Fairport,  upon  a  line  where 
there  was  no  trouble  about  a  sufQdencv  of 
cars,  and  the  former  was  shipping  in  Itrge 
part  to  Cleveland,  Qirard,  Monroe  falls  and 
Cuyahoga  Falls,  over  a  line  where  there  was 
great  trouble  about  a  sufficiency  of  cars.  Not 
a  single  instance  is  shown  by  the  evidence 
where  the  respondent  or  any  of  its  officers  or 
agents  have  ever  manifested  any  unfriendly 
spirit  toward  the  Tough  Slope  Mine,  in  its 
business  or  otherwise.  The  Cfeneral  Manager 
of  the  Tough  Slope  Mine,  who  owns  a  one 
fourth  interest  in  that  mine,  while  admitting 
as  a  witness  on  the  stand  that  he  had  fre- 
Quently  been  dissatisfied  and  had  complained 
during  last  August  because  he  did  not  get  all  the 
cars  he  needed  at  all  times,  yet  stated  that 
during  the  entire  season  his  mine  had  been 
treated  as  well  in  the  matter  of  cars  as  anv  of 
its  neighbors,  and  utterly  repudiated  the  idea 
that  there  had  been  any  unjust  or  unfair  dis- 
crimination by  the  respondent  against  the 
Tough  Slope  Mine. 

Atter  a  careful  consideration  of  all  the  evi- 
dence adduced  by  the  parties  in  this  proceed- 
ing we  are  of  the  opinion  and  so  find  that  it 
fails  to  show  that  the  Baltimore  &  Ohio  Rail- 
road Company  was  guilty  of  unjust  discrim- 
ination under  the  Act  to  Regulate  Commerce 
in  failing  to  furnish  cars  to  the  Tough  Slope 
Mine  for  shipment  of  coal  to  Arthur  &  Boy- 
lan, at  Cleveland,  Ohio,  between  the  80th  of 
August  and  the  4th  of  September,  in  the  year 
1887. 

The  order  of  the  Oommianon  is  thatihiapeU- 
Hon  be,  and  the  same  ie  hereby,  ditmiaeed. 
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G  B.  LIST,  Plff.  in  Err,, 

COMMONWEALTH  of  Pennsylvania. 
(From  the  Central  Beporter.) 

1.  The  Lejcislature  of  the  State  has  power 
to  prescribe  the  conditions  under  which 
a  foreign  corporation  shall  transact 
business  in  the  State,  and  the  manner 
in  which  its  agents  shall  be  quaJified  be- 
fore entering  on  their  duties. 

2.  The  iMuing^  of  a  policy  of  insurance 
is  not  a  transaction  of  commerce  with- 
in the  meaning  of  article  I.  section  8, 
clause  4,  of  the  Constitution  of  the 
United  States,  even  though  the  parties 
are  domiciled  in  different  States,  but  is 
a  simple  contract  of  indemnity  against 
loss. 

(Argued  Nov.  2, 1887,  Deolded  Jan.  8, 1888.) 

OCTOBER  Term,  1887,  No.  166,  W.  D.,  he- 
fore  Gordon,  Oh. «/.,  Paxson,  Sterrett,  Green 
and  Williams,  JJ, 

Error  to  the  Quarter  Sessions  of  Allegheny 
County,  to  review  a  judgment  on  an  indict- 
ment lor  violating  the  insurance  laws  of  the 
Commonwealth.    Afflrmed, 

G.  B.  last  was  indicted  for  "unlawfully 
transacting   business    within  this  Common- 


wealth, as  the  agent  of  an  insurance  company 
of  another  State,  to  wit:  as  the  a^ent  oi  the 
Mutual  Fire  Insiurance  Company  of  Baltimore 
in  the  State  of  Maryland,  without  having  first 

Erocured  a  certificate  of  authority  so  to  act 
rom  the  Insurance  Commissioner  of  the  Com- 
monwealth, contrary  to  the  form  of  the  Act" 
of  April  4,  1873,  *  and  of  May  1,  1876. 

Defendant  demurred  to  the  indictment.  The 
demurrer  was  overruled,  [t] 

A  motion  to  quash  the  mdictment  was  sub- 
sequently made,  and  was  refused  by  the  court 

[«1 

The  jury  rendered  a  verdict  of  guilty,  and 
found  specially  the  following  facts: 

"G.  B.  List,  the  defendant,  is  and  was  at  the 
time  of  the  alleged  offense  a  citizen  and  resi- 
dent of  Baltimore,  Maryland,  and  was  engaged 
in  representing  the  Mutual  Fire  Insurance 
Company  of  B^timore,  Md.,  inthe  capacity  of 

*  The  Act  of  April  4, 1878}  provided: 

Section  10.  *'No  person  stiaU  aot  as  agent  or  soUo* 
iter  in  this  State,  of  any  insuranoe  oompcuiy  of  on- 
oUier  State,  or  foreign  government,  in  any  manner 
whatever  relating  to  risks,  uniU  the  provisiaDS  of 
this  Aot  have  been  oompiied  with,  on  the  part  of 
the  company  or  association,  and  there  has  been 
granted  to  said  company  or  association,  by  the  oom^ 
missioner,  a  certificate  of  authority,  snowing  that 
the  company  or  aseoolation  is  authoriaed  to  trans- 
act businesB  in  this  State;  and  it  shall  be  tba  duty 
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know  what  the  rates  were;  and  anjrone  who 
was  contemplating  even  the  possibility  of 
making  use  of  them  had  special  right  to  ask 
for  them.  (Complainant  had  a  UgcU  right  to 
know  whether,  when  the  charge  was  to  be 
made  by  the  100  pounds,  it  would  be  on  an 
actual  weighing  or  on  an  estimate. 

He.  had  an  equal  right  to  be  informed  that 
instead  of  bdng  charged  for  the  return  of  the 
empty  car  he  would  be  paid  for  its  use. 

The  published  rate  sheets,  so  far  as  they  re- 
lated to  rates  on  the  lines  of  these  defendants, 
ought  to  have  given  the  information  on  both 
these  points;  and  if  they  were  blind  or  ambig- 
uous ft  should  have  been  supplied  on  reauest. 

The  Newport  News  &  Mississippi  valley 
Company,  and  the  Louisville,  New  Orleans 
and  Texas  Railroad  Company,  we  find  to  have 
been  guilty  of  discrimination  against  complain- 
ant in  taking  tank  cars  irrespective  of  capacity, 
on  an  assumption  that  the  average  capacity 
was  eighty-five  barrels,  and  charging  therefor 
a  rate  which,  as  compared  with  the  rate  on 
barrel  shipments,  would  have  been  relatively 
too  low  had  the  capacity  been  as  was  assumea, 
and  which  was  relatively  very  much  too  low 
in  view  of  the  actual  capacity. 

On  the  hearing  it  was  insisted,  on  behalf  of 
the  first  named  of  these  two  defendants,  that 
the  assumption  on  which  its  rate  was  estimated 
was  made  in  good  faith,  and  upon  information 
given  by  an  agent  of  the  Standard  Oil  Com- 
pany of  Kentucky,  which  was  believed  to  be 
correct,  but  which  proved  not  to  be  so.  The 
agent  who  gave  the  information  was  before 
the  Commission  and  admitted  giving  it,  but 
insisted  that  it  was  given  after  the  shipments  in 
question  were  made,  and  that,  as  he  understood 
the  question  put  to  him,  it  related  to  another 
line  of  cars,  and  not  to  the  lino  in  use  on  de- 
fendant's road.  It  is,  perhaps,  not  very  im- 
portant now  whether  defenoant's  officer  was 
or  was  not  in  fact  misled.  The  mischief,  so 
far  as  concerned  the  business  of  complainant, 
was  done  by  giving  tank  car  rates  instead  of 
rates  by  the  weight  or  quantity;  and  diis 
wrong,  which  was  one  of  policy  on  the  part  of 
this  defendant,  was  made  more  prominent  and 
perhaps  damaging  by  a  misstatement  in  the 
correspondence. 

Complainant  had  expressed  a  purpose  to  ob- 
tain tank  cars  for  his  own  business,  and  was 
desirous  to  know  whether  he  was  to  be  charged 
by  the  car  irrespective  of  the  capacity.  This, 
we  have  seen,  was  the  practice  on  the  road  of 
this  defendant;  but  in  reply  he  was  told  that 
the  tank  car  was  estimated  at  20,000  pounds, 
and  if  the  weight  was  more,  the  excess  would 
be  charged  for.  To  make  sure  on  this  point 
he  wrote  the  general  freight  agent,  aud  the  re- 
ply June  1.  1»87,  was:  *'A  tank  car  is  supposed 
to  weigh  20,000  pounds;  if  it  weighs  more,  then 
we  will  charge  for  it.**  In  point  of  fact  the 
assumption  was  that  the  weight  was  very  much 
greater:  86  barrels  at  825  pounds  each  would 
be  27,625  pounds,  and  defendant  did  not  make 
any  additional  charge  when  the  weight  reached 
85,000  pounds,  as  it  sometimes  did.  If  this 
statement  was  made  in  good  faith,  it  \b  difficult 
to  account  for  it,  and  it  is  not  accounted  for. 
If  it  was  the  result  of  mere  carelessness,  it  was 
not  the  less  misleading  tocompldnant.  The  nec- 
essary tendency  was  to  discourage  him  from 
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entering  into  competition  in  this  mode  of  ship- 
ment iihe  had  a  purpose  to  do  so,  as  he  pro- 
fessed to  have.  Had  he  provided  himself  with 
cars  for  tank  shipments  and  been  charged  as 
he  was  'told  he  would  be,  the  discrimination 
against  him  would  have  put  success  in  the 
traffic  out  of  question. 

It  appears  that  this  company  had  no  rule  or 
settled  practice  as  to  paying  trackage  for  the 
use  of  tank  cars,  and  considered  itself  at  liberty 
to  deal  with  that  subject  by  special  contract. 
The  facts  were  brought  out  by  questions  put 
by  members  of  the  Commission  as  follows: 

Q.  Do  you  pay  car  service  on  the  tank  cars? 

A.  On  some  cars  only.  We  have  an  ar- 
rangement by  which  we  do  not  pay. 

Q.  On  which  do  you  not  pay? 

A.  We  have  an  arrangement  with  M.  E. 
Fairbanks  &  Co.  I  do  not  think  we  pay  any- 
thing on  those  cars,  but  we  haul  them  empty 
free. 

Q.  Well,  on  the  other  cars  do  you  pay  car 
service  the  same  way? 

A.  We  are  compelled  to  pay  the  same  as 
our  competitors,  or  we  could  not  get  the  cars 
to  handle  that  business.  It  is  three  fourths  of 
a  cent  a  mile. 

Q.  What  do  you  mean  by  'that  so  far  as 
this  company  is  concerned  we  do  not  pay  milage 
in  either  direction  or  haul  any  empty  cars  free?' 

A.  That  letter  was  written  in  April.  At 
that  time  the  matter  was  being  discussed  be- 
tween the  lines  that  refused  to  pay  milage  on 
any  cars,  and  because  they  spoke  of  its  being 
abrogated  by  all  lines. 

Q.  Then  your  statement  there  that  you  do 
not  pay  milage  was  based  on  the  belief  tiiat  the 
conference  resulted  in  their  refusing  to  pay? 

A.  Yes  sir;  refusing  to  pay  milage  on  all 
empty  cars,  But  I  told  Mr.  Kice,  in  person, that 
we  would  allow  him  the  same  as  anybody  else. 

Q.  Is  your  tank  car  milage  the  same  as  it 
is  on  any  other  cars? 

A.  Tes  sir;  three  fourths  of  a  cent. 

Q.  That  is  the  regular  milage  paid  on  cars? 
•  A.  Yes  sir. 

Q.  Can  vou  specify  the  shippers  to  whom 
you  pay  milage  and  those  you  do  not? 

A.  That  is  an  account  not  kept  in  my  office, 
but  I  know  that  with  some  we  have  an  arrange- 
ment not  to  pay  milage. 

Q.  You  have  no  uniform  rule  on  that  sub- 
ject? 

A.  That  depends  on  the  kind  of  agreement 
made  on  the  business. 

Q.  As  far  as  you  know,  M.  E.  Fairbanks 
&  Co.  is  the  only  concern  to  which  you  do  not 
pay  milage;  is  that  it? 

A.  I  cannot  say  that 

Q.  You  have  stated  that  it  is  the  only  con- 
cern you  know  of? 

A.  No  sir;  I  am  not  prepared  to  say  it  is. 
I  do  not  know  it  to  be  so.  because  I  think  pos- 
sibly others  are  not  paid  milage  by  us. 

Q.  How  is  it  with  reference  to  the  Union 
Tank  Line  cars? 

A.  I  think  it  very  possible,  but  we  do  noi 
keep  that  account  in  my  office. 

Here  it  is  obvious  are  or  may  be  present  all 
the  mischiefs  that  attend  the  giving  of  special 
rates  and  rebates.  The  railroad  manager  who 
supposes  this  to  be  admissible  has  not  fully 
grasped  the  significanoe  of  thoee  features  of 
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method  of  traiiiq;>ortatioii  being  by  boat  down 
the  Ohio  Riyer.  In  1887  the  water  in  the 
river  was  low  for  an  unusual  period,  so  that 
the  transportation  of  coal  bj  that  method  was 
interrupted  from  June  to  about  January  1, 
1888.  The  supply  of  coal  at  Cincinnati  be- 
came short,  iind  Uie  price  at  that  point  rose 
until  it  became  an  object  to  make  shipments 
by  raiL  Such  a  condition  of  affairs  has  pre- 
viously occurred,  but  not  often. 

About  November  first  the  complainants  ob- 
tained an  order  from  Cincinnati  for  a  consid- 
erable amount  of  coal  and  placed  it  with  the 
owners  of  the  Federal  Springs  Mines.  These 
mines  are  situated  upon  the  Pittsburgh,  Cbar- 
tiers  &  Toughiogheny  Railroad,  a  short  line 
which  connects  with  the  Pittsburgh  &  Lake 
Erie  Railroad  at  Chartiers,  about  six  miles 
northwest  from  Pittsburgh.  From  Chartiers 
the  Pittsburgh  &  Lake  Erie  Railroad  further 
extends  in  a  northwesterly  direction  about 
sixty-two  miles  to  Toungstown,  Ohio,  at  which 
point  it  connects  with  the  New  York,  Pennsyl- 
vania &  Ohio  Railroad,  which  is  operated  by 
the  New  York.  Lake  Erie  &  Western  Railroad 
Company  as  lessee.  The  New  York.  Pennsyl- 
vania &  Ohio  Railroad  extends  from  Sala- 
manca, New  York,  to  Dayton,  Ohio,  with  vari- 
'  ous  branches,  one  of  which  crosses  said  main 
line  at  Leavittsburg  and  forms  a  direct  line 
from  YouDgstown  to  Cleveland,  Ohio.  At 
Dayton  said  New  York,  Pennsylvania  &  Ohio 
Railroad  connects  with  the  road  of  the  Cleve- 
land, Columbus,  Cincinnati  &  Indianapolis 
Railway  Company,  (hereinafter  called  the 
Columbus  Company),  over  which  it  reaches 
Cincinnati  fifty-six  miles  beyond  Dayton. 

Bv  an  agreement  in  writing,  dated  Sep- 
tember 15,  1885,  a  copy  of  which  is  on  file 
with  the  Commission,  the  terms  upon  which 
business  from  the  New  York,  Lake  Erie  & 
Western  Railroad  (hereinafter  called  the  Erie 
Company)  is  taken  to  Cincinnati  are  verv  pre- 
cisely regulated.  Said  agreement  is  referred 
to  as  part  of  this  statement  of  facts  and  need 
not  be  recited  here  further  than  to  say  that  it 
places  the  Erie  Company  substantially  on  an 
equal  footing  with  the  Columbus  Company 
for  the  transaction  of  business  at  Cincinnati. 
Under  said  agreement  the  Erie  Company  is 
considered  an  initial  road  at  Cincinnati,  with 
the  right  to  make  rates  on  its  own  responsibil- 
ity. The  "  joint  depot  master  "  at  Cincinnati 
represents  both  companies  without  preference 
to  either,  and  the  Erie  Company,  as  to  all  busi- 
ness to  and  from  points  beyond  Dayton,  in- 
cluding Cincinnati,  is  guarantied  uniform  fa- 
cilities in  every  respect  with  the  Columbus 
Company,  the  owner  of  the  road.  Under  this 
agreement  the  locomotives  and  train  hands  of 
the  Erie  Company  do  not  run  beyond  Dayton. 

There  is  also  an  agreement  in  writing,  a 
copy  of  which  is  on  file  with  the  Commission, 
and  which  is  likewise  referred  to,  bearing  date 
October  20, 1877.  which  regulates  the  inter- 
change of  business  at  Youn^stown  between  the 
Pittsburgh  &  Lake  Erie  Railroad  Company 
(hereinafter  called  the  Pittsburgh  Company) 
and  the  aforesaid  Erie  Company.  This  agree- 
ment gives  the  latter  company  control  over  the 
rates  upon  business  to  and  from  its  line  over  the 
line  of  the  Pittsburgh  Company,  and  has  been 
treated  by  both  companies  as  entitling  the 


Erie  Company  to  designate  the  points  for 
which  its  cars  shall  be  loaded  when  on  tho^ 
line  of  the  Pittsburgh  Company  and  the  char- 
acter of  business  in  which  they  shall  be  used. 

On  March  25,  1887.  the  Erie  Company,  as- 
lessee  of  the  New  York,  Pennsylvania  &  Ohio* 
Railroad,  notified  the  Fittsburgh  Cooipany  by 
letter  that  all  existing  rates  to  points  off  its  line- 
were  withdrawn,  excepting  as  follows : 

''Points  on  the  New  York,  Lake  Erie  &• 
Western  Railway  proper,  east  of  Salamanca, 
will  be  considered  as  on  our  own  line,  as  will 
also  the  points  on  the  Cleveland,  Cincinnati,. 
Columbus  &  Indianapolis  Railway,  between 
Dayton  and  Cincinnati,  including  the  latter- 
point." 

On  April  1,  1887,  the  Erie  Company,  bb- 
such  lessee,  issued  its  freight   tariff  No.    1, 
from  Youngstown  to  all  points  on  its  line  and 
on   the  Cleveland,   Cincinnati,  Columbus  ^ 
Indianapolis    Railway  between  Dayton  and 
Cincinnati,  including  Cincinnati,  which  pro- 
vided that  in  the  absence  of  a  special  tarifT 
coal  would  take  the  sixth  class  tariff  rate.  The* 
matter  of  a  special  coal  tariff  from  points  in 
the  vicinity  of  Pittsburgh  to  points  on  the  line- 
of  the  Erie  Company.  lessee  as  aforesaid,  wa» 
made  the  subject  of  considerable  correspond-- 
ence  during  the  summer  of  1887,  {Mirticularly- 
with  reference  to  the  divisions  of  the  ag^^e- 
^ate  rates  which  would  be  allowed  for  bring- 
mg  the  coal  upon  the  line  of  the  Pittsburg 
Company  at  various  points.    This  resulted  lOt 
the  issuing  of  a  joint  coal  tariff  by  the  Pitts- 
burgh ana  Erie  Companies,  taking  effect  Sep- 
tember 26,  1887,  from  mines  on  various  roada» 
including    the     Pittsburgh,     Chartiers     i- 
Yougbiogheny  Railroad,   "to  points  on  th» 
New  York,  Lake  Erie  &  Western  Railroad* 
lessee  of  the  New  York,  Pennsylvania  ft  Ohio 
Railroad,"    including  Cincinnati,    to   which 
point  the  rate  was  fixed  at  $1.70  per  ton  or 
2,000  pounds. 

The  equipment  of  the  New  York,  Pennsyl- 
vania &  Ohio  Railroad  Company,  leased  bjr 
the  Erie  Company  as  aforesaid,  included  at. 
this  time  8.445  gondola  coal  cars,  which  were- 
very  largely  med  between   Pittsburgh   andl 
Cleveland,  carrying  coal  towards  Cleveland 
and  ore  towards  Inttsbnrgh.    In  this  traffic 
said  cars  were  loaded  in  lx>th  directions,  the- 
ore  being  distributed  to  the  furnaces  in  the 
vicinity  of  Pittsburgh  and  the  cars  then  moved 
to  the  various  coal  mines  in  that  re^on,  where- 
return  loads  were  obtained  for  pomts  on  the: 
line  of   the    Erie  Company,  and   especially 
for  Cleveland.    In  October  and  November, 
1887,  this  traffic  was  exceedingly  active  and 
demanded  more  cars  than  said  Company  was- 
able   to  put  into  the  service.    Said  gondola 
cars  were  also  used  to  some  extent  for  other 
business,  such  as  limestone,  iron  pipe,  etc., 
under  instructions  from  the  Erie  Company^ 
regulating  the  extent  of  such  use. 

There  was  practically  no  coal  traffic  by  rail. 
from  Pittsburgh  to  Cincinnati,  for  the  reason- 
above  stated,  and  very  little  to  points  on  the- 
EHe  Road  west  of  Akron,  Ohio,  except  occsp 
sional  shipments  for  gas  purposes  to  Urbana, 
Springfield,  Dayton,  etc.  Anthracite  coal  waa^ 
taken  in  box  cars  over  the  Erie  Road  to  Cin- 
cinnati from  points  in  Eastern  Pennsylvania. 

The  mines  on  the  line  of  the  Pittsburi^ 
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Ohartiere  &  Toughiogheny  Railroad  were 
supplied  with  cars  by  the  Pittsburffh  Company 
upon  requisitions  made  by  the  dispatcher  of 
the  former  road  at  Chartiers.  who  was  accus- 
tomed to  ascertain  the  number  of  cars  needed 
on  his  line  daily  and  order  them  in  bulk  from 
the  Pittsburgh  Company,  the  destination  of 
the  cars  not  being  known  by  the  latter  Com- 
pany until  they  were  received  loaded  at 
Cbar  tiers. 

Said  joint  tarifF,  naming  a  rate  of  $1.70  per 
ton  on  coal  from  points  on  the  line  of  the 
Pittsburgh,  Chartiers  &  Youghiogheny  Rail- 
road to  Cincinnati,  was  in  force  on  November 
8»  1887,  at  which  time  one  of  the  complainant 
firm,  together  with  the  owner  of  said  Federal 
Springs  Mines,  called  on  the  (General  Freight 
Agent  of  said  Pittsburgh  Company,  at  Pitts- 
burgh, for  the  purpose  of  making  arrange- 
ments for  the  transportation  of  said  coal  which 
they  had  arranged  to  sell  at  Cincinnati.  They 
inquired  if  coal  could  be  shipped  from  said 
mines  to  Cincinnati,  and  he  replied  that  he 
had  no  instructions  to  the  contrary  and  knew 
of  nothing  in  the  way.  They  thereupon  or- 
dered cars  for  said  purpose  from  the  dis- 
patcher of  the  Pittsburgh,  Chartiers  &  Yough- 
iogheny Railroad,  and  several  cars  were 
furnished,  loaded,  and  sent  forward,  consigned 
to  Cincinnati.  Ten  of  these  cars  went  through 
and  the  freight  at  the  tariff  rate  was  paid  at 
Cincinnati  by  the  consignees. 

About  this  time  other  shippers  also  desired 
to  forward  coal  to  Cincinnati  and  applied  for 
cars  for  that  purpose.  Their  application  was 
referred  to  the  Erie  Company,  which,  on  No- 
vember 4,  replied,  declining  to  allow  cars  to  be 
loaded  with  coal  for  Cincinnati.  At  this  time 
all  other  classes  of  merchandise  were  going 
forward  from  Pittsburgh  to  Cincinnati  over 
this  route  as  tendered.  The  Erie  Company 
presently  became  aware  of  the  coal  shipments 
passing  over  its  line  from  the  Federal  Springs 
Mines  to  Cincinnati,  and  at  once  issued  orders 
to  stop  all  cars  so  consigned,  wherever  they 
might  be  upon  the  route,  and  to  load  no  more 
cars  with  coal  for  Cincinnati  Several  cars  so 
loaded  and  on  the  way  were  stopped  at  vari- 
ous points  under  this  order,  and  not  allowed 
to  go  through,  the  coal  upon  them  being 
otherwise  disposed  of. 

On  November  8,  complainants,  by  letter,  ap- 
plied to  the  Erie  Company  for  cars,  stating 
that  the  Pittsburgh  Company  had  refused  to 
load  cars  for  Cincinnati,  and  requested  ten 
cars  a  day.  To  this  the  Erie  Company,  on  the 
10th,  replied  that  it  had  referred  the  matter  to 
the  General  Freight  Agent  of  the  Pittsburgh 
Road.  Meanwhile,  on  the  9th.  the  same 
officer  of  the  Erie  Company  had  telegraphed 
the  General  Freight  Agent  of  the  Pittsburgh 
Conapany  as  follows : 

"The  Cleveland,  Cincinnati,  Columbus  & 
Indianapolis  being  blocked  with  bulk  freight 
and  that  for  delivery  in  Cincinnati  yard  they 
have  declined  receiving  any  more  from  us. 
Please  see  that  no  coal  or  other  freight  for 
yard  delivery  in  Cincinnati  is  taken  until 
notice;" 

which  was  followed,  on  November  10,  by  the 
following  telegram  to  the  same  officer : 

''Please  give  the  necessary  ten  days'  notice 
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at  once  withdrawing  all  rates  oi 
on  our  line  west  of  Akron." 

This  request  was  repeated  by 
afternoon  and  more  urgently  i 
and  on  the  same  day  a  print 
issued  by  the  Pittsburgh  Coi 
effect  that  on  and  after  Novei 
rates  on  coal  to  all  points  on  or  ] 
Erie  Company  west  of  Akron 
joint  coal  tariff  would  be  withdi 
same  day  complainants  exhibitc 
of  the  Pittsburgh  Company  a 
consignee  at  Cincinnati  conta 
lowinff : 

•*  We  have  our  own  switches 
our  stock  from  our  own  tracks; 
over  fifty  cars.    I  have  seen  t 
Cincinnati,  Columbus  &  Indiana 
and  have  arranged  with  them  t 
consigned  to  us  come  forward 
We  will  unload  cars  promptly 
you  can  ship  at  present;  will  w 
shut  off  as  soon  as  the  water  ooi 

Complainants  also  continued 
officers  of  both  companies  for 
1 1th  complainants,  observing  t 
withdrawing  said  coal  tariff  to 
Akron  did  not  take  effect  until 
tendered  coal  for  shipment  unc 
until  the  ten  days  should  ezp 
however,  were  furnished  for  th 
no  further  shipments  were  m 
vember  11  the  General  Freigh 
Erie  Company  wrote  the  Pittsbi 
as  follows: 

''Referring  to  my  notice  to  j 
days'  notice  and  withdraw  all  i 
effect  to  points  west  of  Akroi 
after  this  time  we  will  not  accej 
present  sixth  class  per  hundred 
of  which  I  enclose  you,  from  ^ 
the  points  west  of  Akron  on  oui 
you  are  at  liberty,  if  you  see  f 
tariff  upon  this  mis;  but  this  n 
strued  as  giving  you  the  privil 
our  cars  for  these  points;  but 
made  for  shipments  based  upc 
we  will  take  up  the  question  f 
box  cars  can  be  furnished;  bu 
cumstances  could  we  furnish  g< 

On  November  13  he  notified 
Road  by  telegraph  as  follows: 

"ShipmenU  of  bulk  freight 
cinnati  yard  delivery  can  nov 
but  this  must  not  be  construec 
you  can  forward  coal  in  gondol 
cinnati  delivery." 

Complainants  afterwards  a 
Pittsburgh  Company  for  inf< 
what  rate  would  be  cnarged  on 
nati.  Inquiry  made  by  said  C 
Erie  Company  was  answered  oi 
hy  the  following  telegram  f 
dompany: 

"I  see  no  necessity  for  youi 
gard  to  the  rate  on  coal  for  Cin 
have  full  advices  as  to  just  whs 
this  business." 

Whereupon  the  Pittsburgh  i 
fied  the  Federal  Springs  Mines, 
17,  as  follows: 

"Best  rate  I  can  procure  tn 
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posed  $3.70  rate,  and  that  hfs  refusal  to  recog- 
nize his  tariff  was  causing  considerable  pecun- 
iary loss  to  the  complainants,  who  were  thus 
deprived  of  an  unexpected  opportunity  of  prof- 
it to  be  made  by  the  delivery  of  coal  at  an  un- 
usual market  during  tlie  period  of  low  water 
in  the  river.  He  went  so  far  as  to  stop  freight 
in  transit  which  had  been  regularly  billed  and 
accepted  for  transportation  over  his  line.  He 
'  criticised  his  associates  in  the  Pittsburgh  Com- 
pany for  letting  the  coal  go  out  at  afi  under 
their  joint  tadn,  and  at  the  same  time  he  re- 
ferred complainants  for  information  to  the 
same  parties.  He  seems  to  have  regarded  the 
joint  tariff  as  established  for  ornamental  pur- 
poses only.  The  very  proper  effort  of  the 
Pittsburgh  Company  to  carry  the  traffic  during 
the  period  limited  for  the  termination  of  the 
rate  was  repudiated.  The  block  in  the  yard  at 
Cincinnati  from  November  9  to  12  was  no  more 
an  excuse  for  ref usinj^  coal  shipments  than  for 
refusing  shipments  of  other  merchandise  after 
the  difficulty  had  been  removed.  The  Erie 
Company  has  no  right  to  refuse  transportation 
of  coal  from  the  Pittsburgh  region  to  one  part 
of  its  lino,  while  encouraging  the  same  traffic 
in  every  way  from  the  same  region  to  another 
part  of  its  line.  In  like  manner  it  has  no 
right  to  accept  and  solicit  traffic  of  every  other 
nature  from  Pittsburgh  to  Cincinnati  and  at 
the  same  time  refuse  to  carry  coal  between  the 
same  points. 

The  conduct  of  the  Erie  Company  in  this 
matter  operated  directly  to  give  an  undue  and 
unreasonable  preference  to  tne  shippers  whose 
coal  was  carried  during  the  period  in  ques- 
tion, and  to  subject  the  complainants  at  the 
same  time  to  undue  and  unreasonable  preju- 
dice and  disadvantage,  in  contravention  of  the 
provisions  of  section  8  of  the  Act  to  Regulate 
Commerce. 

It  is  obvious  that  an  unremunerative  and 
undesirable  traffic  can  be  put  an  end  to  bv  an- 
nouncine  a  prohibitory  rate  as  effectually  as 
by  refusing  to  accept  the  business. 

It  is  also  obvious  that,  by  reason  of  distance, 
proximity  of  other  producers  of  the  same  ar- 
ticle, necessary  expense  of  transportation, 
available  competing  water  routes,  or  other 
causes,  it  may  often  be  true  that  a  perfectly 
just  and  reasonable  rate  will  be  too  high  to 
permit  the  profitable  movement  of  a  commod- 
ity over  a  given  railroad  line;  and  therefore 
the  fact  that  the  article  cannot  be  shipped  at 
the  rate  named  is  by  no  means  conclusive  evi- 
dence that  the  rate  is  unreasonable. 

As  the  opportunity  for  shippins  coal  to  Cin- 
cinnati has  passed,  no  useful  order  can  now 
be  made  in  respect  to  the  future.  No  exam- 
ination has  been  entered  upon  concerning  the 
reasonableness  of  the  tarifc  now  in  force  and 
no  opinion  is  expressed  upon  that  question. 

The  Commission  has  repeatedly  held  that  it 
can  make  no  award  of  damages  in  a  case  like 
the  present,  for  the  reason  that  the  defendants 
are  entitled  to  have  the  amount  assessed  by  a 
jury. 

An  order  will  be  entered  declaring  and  ad- 
judging that  the  defendants  have  violated  Uie 
g revisions  of  the  Act  to  Regulate  Commerce 
1  refusing  to  furnish  complainants  a  fair  pro- 
portion of  cars  and  to  transport  the  coal  tend- 


ered for  carriage  from  the  Federal  Bprinn 
Mines  to  Cincinnati,  at  the  tariff  rate  of  $1.70 
per  ton  up  to  November  20, 1887. 


Reuben  L.  RICE  et  al,,    Partners  as  Bice, 
Robinson  &  Witherop, 

f>. 

WESTERN  NEW  YORK  &  PENNSYLVA- 
NIA R.  CO.,  et  al. 

(No.  119.) 

ABSTRACT  of  additional  complaint  filed 
March  10,  1888,  alleging  further  unjust 
discrimination  on  the  part  of  defendants.  See 
original  complaint,  ants,  717. 

ODmplainants  allege  that  since  the  filing  of 
thcdr  onginal  complunt  defendant  has  in  retal- 
iation raised  the  rate  on  petroleum  oil  in  ctr 
loads  from  Titusville,  Pennsylvania,  to  Buffalo, 
New  York,  two  cents  per  barrel,  or,  by  weieht, 
one  half  cent  per  100  pounds;  that  defendant 
excuses  such  action  by  saying  that  oil  in  car 
loads  is  now  in  its  fifth  class,  and  this  class  of 
freight  has  been  raised  one  half  cent  per  100 
pounds;  that  defendant  in  its  through  traffic 
does  not  put  oil  in  car  lo^s  in  said  fifth  cla^ 
but  transports  it  under  a  **  special  oil  tariff." 
On  this  statement  complainants  aver  that  de- 
fendant makes  an  unlawful  and  oppressive 
discrimination  between  shipments  of  oil  des- 
tined for  Buffalo,  New  York,  and  those  for 
points  more  distant.  Complainants  also  sta^ 
that  they  have  been  threatened  by  defendant's 
officers  and  agents  that  through  rates  to  Perth 
Amboy,  New  Jersey,  will  be  raised,  cars  wilJ 
be  demed  them,  and  in  other  particulars,  if 
they  do  not  wiUidraw  their  complaint  herein. 


MILWATJKEE  CHAMBER  OP  COMMBRCB 

V. 

FLINT  &  PERB  MARQUETTE  R.  R 
CO.  and  Detroit,  Grand  Haven  &  Milwau- 
kee R.  Co. 

(No.  120.) 

ABSTRACT  of  Joint  Answer  filed  Mardi 
15,  1888.    See  complaint.  atUe,  774. 

Mes»r9,  W.  L.  Webber  and  E.  W.  Xed> 
daueh,  attorneys  for  defendants. 

Defendants  deny  that  they  reduced  tlie  rates 
on  flour,  grain  and  mill  stuff  2^  cents  per  100 
pounds  from  Milwaukee  to  eastern  markets,  to 
apply  on  property  shipped  from  Minnea^Ua, 
and  say  that  twenty-three  cents  to  New  York 
and  twenty-eight  cents .  to  Boston  from  Mil- 
waukee were  accepted  by  them  and  their  east- 
ern connections  as  their  proportion  of  Uie 
through  rates  from  Minneapolis;  that  said 
through  rates  were  made  by  roads  betwe^ 
Minneapolis  and  Milwaukee;  that  while  it » 
true  that  the  local  Milwaukee  eastern  rate  is 
2^  cents  higher  than  said  proportionate  rateit 
as  defendants  did  not  make  saia  rates  of  twenty 
three  and  twenty-eight  cents  to  New  Tork  and 
Boston  respectively,  they  are  not  guiltv  of  anj 
violation  of  the  Interstate  Commerce  Act. 
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trolling  in  determining  the  rea4sonab1e- 
nessof  east  bound  local  rates  in  a  traffic 
In  which  there  is  no  competion  by  other 
cities. 

•4.  In  view  of  the  longer  haul  to  Boston 
than  to  New  York,  the  greater  cost  of 
transportation  to  Boston,  the  ^ery  much 
greater  volume  of  business  to  and  from 
New  York,  the  competition  by  water 
transportation  by  the  Lakes,  Erie  Ca- 
nal and  Hudson  River,  and  also  by  sev- 
eral rival  railroad  lines^  and  the  geo- 
graphical and  commercial  advantages 
of  ^ew  York,  the  differentials  on  Bos- 
ton local  rates  of  ten  cents  per  hun- 
dred pounds  on  the  first  and  second 
classes  of  merchandise  and  of  five  cents 
per  hundred  pounds  on  the  four  other 
classes  between  New  York  and  Boston 
on  traffic  originating  west  of  Buffalo 
have  not  been  shown  to  be  unjust  and 
unreasonable  or  to  constitute  ui^ust 
discrimination  against  Boston* 


<Heard  Oct.  27, 28,  Nov.  1, 17,  18S7;  Briefs  submitted 
'    Deo.  1887:  Decided  Feb.  15, 1888.) 

COMPLAINT  charging  discrimination 
against  Boston  and  in  favor  of  New  York, 
in  rates  from  Chicago.  See  petition,  ante, 
^1. 

Messrs,  William  Gaston,  and  C.  L.  B. 
Whitney  for  petitioners. 

Mr.  George  C.  Greene*  for  Lake  Shore 
-&  Michigan  boutliern  li.  Co. 

Mr.  Frank  Loomis,  for  New  York  Cent- 
Tal  &  Hudson  River  H.  R.  Co. 

Mr.  Samuel  Hoar»  for  Boston  &  Albany 
A.  R  Co. 

Rbport  and  Opinion  of  thb  Commission. 

Sehoonmaker,  Commissioner: 

Ihcse  three  cases,  although  a^inst  separate 
oirriers,  involve  one  ground  of  complaint  re 
lating  to  joint  through  rates;  and  the  petitions 
4Uid  answers. hein^  substantially  alike  the  is- 
4Bues  are  properly  disposed  of  in  a  single  trial 
and  decision. 

The  general  complaint  presented  by  the  pe- 
titions 18  that  the  Joint  Uirough  rates  of  the 
defendant  carriers  from  Chicago  and  some 
•other  western  points  to  Boston  are  dispro- 
portionately higher  than  the  Joint  through 
.rates  of  the  two  first  named  carriers  to 
3iew  York  City,  and  higher  than  the  export 
rates  made  by  the  three  carriers  over  the  same 
line  to  £a8t  Boston,  and  that  by  reason  of  such 
higher  Boston  rates  the  defendants  have  vio- 
lated the  first,  second  and  tliird  sections  of 
.the  Act  to  Regulate  Commerce. 

The  specific  complaint  is  that  the  rates  from 
K^hicago  from  Elkhart,  Indiana,  from  Toledo, 
•Cleveland,  Painesville,  and  Ashtabula,  Ohio, 
.and  from  Girard,  Penn.,  on  the  first  and  sec- 
ond classes  of  merchandise  to  Boston  are  ten 
.cento  a  hundred  pounds  higher  than  to  New 
Tork;andon  the  third,  fourth,  fifth,  and  sixth 
<:la88esof  merchandise  are  five  cents  a  hun- 
dred pounds  hieher  from  the  same  points  to 
Boston  than  to  New  York;  and  that  the  ex- 
port rates  through  Sast  Boston  and  the  coast- 
ivlse  rates  to  points  east  of  Portland.  Maine, 
4u*e  also  less  than  the  Boston  rates,  being  the 


same  as  New  York  rates.  The  petitions  charge 
that  these  differences  in  rates  are  not  found- 
ed upon  nor  warranted  by  the  difference  in 
distance  nor  the  actual  cost  of  transportation, 
and  are,  therefore,  unreasonable  and  unjust, 
and  are  an  unjust  discrimination  against  Bos- 
ton and  give  undue  preference  and  advantage 
to  New  York. 

The  answers  do  not  contest  the  differences 
in  the  rates  specified,  but  controvert  the  alle- 
gations that  the  Boston  rates  are  unreasonable 
and  unjust  or  that  they  unjustly  discriminate 
against  Boston  or  give  undue  preference  and 
advantage  to  New  York,  and  justify  the  dif- 
ferences on  the  erouiid  of  competition  witH 
water  carriers  and  other  carriers  at  New  York, 
by  which  rates  are  fixed  to  which  the  defend- 
ants must  conform,  and  allege  that  these  rates 
as  well  as  the  export  rates  through  East  Bos- 
ton and  the  coastwise  rates  to  points  east  of 
Portland  are  for  the  transportation  of  mer- 
chandise under  circumstances  and  conditions 
dissimilar  to  the  transportation  terminating  at 
Boston. 

The  testimony  adduced,  a  large  part  of 
which  consists  of  agreed  statements  and  illus- 
trations, has  taken  a  wide  range,  showing  the 
various  competing  carriers  from  Chicago  to 
points  on  the  Atlantic  coast  and  to  Boston  and 
their  ra^es,  the  division  of  through  rates  amon^ 
the  defendants,  the  business  of  Boston  and 
New  York,  respectively,  and  the  circumstanc- 
es that  are  claimed  to  affect  the  rates  of  trans- 
portation. 

The  facts  proven  and  admitted  are  too  volu- 
minous to  oe  set  forth  in  full,  but  those 
deemed  material  for  a  disposition  of  the  ques- 
tions involved  are  as  follows: 

Facis  Found. 

The  petitioner  is  one  of  several  societies  in 
the  City  of  Boston,  having  a  membership  of 
about  829  merchants,  engaged  in  the  flour, 
grain,  provision,  and  other  business  in  that 
city.  The  Society  has  authority  to  bring  this 
proceeding  and  its  members  are  interested  in 
the  business  which  is  the  subject  matter  of  the 
controversy. 

The  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  owns  and  operates  a  line  of  road 
extending  from  its  western  termin  us,at  Chicago, 
through  the  States  of  Illinois,  Indiana,  Mich- 
igan, Ohio,  Pennsylvania  and  New  York,  to 
Buffalo,  its  eastern  terminus.  The  New  York 
Central  &  Hudson  River  Railroad  Company 
owns  and  operates  a  line  of  road  which  runs 
from  Buffalo,  its  western  terminus,  where  it 
connects  with  the  road  of  the  first  named  com- 
pany, to  Albany,  on  the  Hudson  River,  and 
thence  by  way  of  East  Albany,  on  the  oppo- 
site side  of  the  river,  and  connected  with  Al- 
bany by  a  bridge  over  which  the  bne  is  oper- 
ated, southerly  along  the  Hudson  River  to  its 
southern  terminus,  at  the  Citv  of  New  York. 

The  Boston  &  Albany  Railroad  Company 
owns  and  operates  a  line  of  road  which  runs 
through  New  York  and  Massachusetts  from  its 
western  terminus  at  East  Albany,  where  it 
connects  with  the  road  of  the  last  aoove  named 
company,  to  its  eastern  terminus,  at  Boston. 

The  three  respondent  railroads  thus  form 
by  connection  with  each  other  a  through  rail- 
road line  from  Chicago  to  Boston,  and  the  two 
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City  of  Chicago  a  distance  of  sixty  to  eighty 
miles;  that  they  are  connected  with  the  City 
of  Chicago  by  the  Chicago  &  Alton,  the  Chi- 
cago, Santa  Fe  &  California,  the  Chicago  & 
Rock  Island,  and  the  Chicago,  Burlington  & 
Quincy  Railroad  Companies;  that  most  of  the 
carriage  from  such  coal  fields  to  the  City  of 
Chicago  has  been  done  by  the  Chicago  &  Alton 
Railroad  Company;-  that  the  Wilmington  coal 
fields  include  the  Cities  or  Villages  of  Brace- 
ville.  Braid  wood,  Coal  City,  Gardner  and 
others. 

Tour  petitioner  further  represents  that  there 
are  other  coal  fields  than  those  herein 
mentioned  at  Spring  Valley,  in  the  County  of 
LaSalle,  which  are  connected  with  the  main 
line  of  the  Chicago  &  Northwestern  Railway, 
which  runs  in  Illinois  from  Chicago  to  the 
Mississippi  River,  and  said  mines  at  Spring 
Valley  are  owned  or  controlled  by  corpora- 
tions, the  stock  in  which  is  owned  or  controlled 
by  the  persons  who  are  large  stockholders  or 
interested  in  the  Chicago  &  Northwestern  Rail- 
way  Company. 

Tour  petitioner  further  represents  that 
prior  to  February  1,  1888,  the  Chicago  & 
Northwestern  Railway  Company  caused  to  be 
issued  and  put  in  force  to  take  effect  on  the 
first  day  of  February,  1888,  two  tariffs  on  soft 
coal  in  car  loads  from  Chicago,  which  are 
hereto  attached  and  marked  respectively  Ex- 
hibits A  and  B;  that  Exhibit  A  purports  to 
be  the  tariff  for  coal  in  car  loads  from  Chicago, 
Milwaukee,  Racine,  Kenosha,  Spring  Valley 
and  other  points  to  points  in  the  States  of  Iowa, 
and  Minnesota  and  the  Territory  of  Dakota; 
and  Exhibit  B  purports  to  be  the  tariff  of  the 
Chicago  &  Northwestern  Railway  Company 
and  the  Chicago  &  Alton  Railroad  Company 
from  Braceville,  Braidwood  and  Coal  City, 
Illinois,  to  many  of  the  same  stations  on  the 
Chicago  &  Northwestern  Railway  as  those 
mentioned  in  Exhibit  A  in  the  States  and  Ter- 
ritory last  named;  that  an  examination  and 
comparison  of  the  said  tariffs,  which  are  made 
a  part  hereof,  will  show,  and  your  petitioner 
charges,  that  the  rates  to  the  several  points 
which  are  identical  upon  said  tariffs,  are  the 
same  from  Chic^o  as  from  Braceville,  Braid- 
wood  and  Coal  City. 

Tour  petitioner  further  charges  upon  infor- 
mation and  belief  that  prior  to  the  issuance  of 
said  tariffs,  it  was  agreed  between  the  Chicago 
&  Northwestern  Railway  Company  and  the  said 
Chicago  &  Alton  Railroad  Company  that  said 
latter  company  should  receive  for  the  carriage 
from  the  mines  at  Braceville,  Braidwood  or 
Coal  City  to  Chicago  out  of  the  rates  collected 
under  said  tariffs,  the  sum  or  price  of  forty 
cents  per  ton,  and  that  such  rate  of  forty  cents 
per  ton  has  been  allowed  and  paid  to  said  Chi- 
cago &  Alton  Railroad  Company  upon  all  coal 
which  has  been  so  carried  to  points  on  said 
Chicago  &  Northwestern  Railway  Company 
^m  Braceville,  Braidwood  or  Cou  City  since 
said  tariffs  went  into  effect. 

Tourpetitioner  further  reoresents  that  prior 
to  said  February  1, 1888,  said'0hicag04&  North- 
western Railway  Company,  in  co-operation 
with  the  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company,  issued  and  put  in 
force  another  tariff  called  * 'Joint  tariff  on  soft 
coal  in  car  loads  from  Chicago,  Milwaukee, 


Racine,  Racine  Junction,  Kenosha,  or  Spring 
Valley,  Illinois,  to  stations  on  the  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railway,  pur- 
porting to  establish  rates  from  said  points  to* 
various  places  in  the  States  of  Minnesota,Iowa. 
and  Wisconsin  and  the  Territory  of  Dakota;, 
that  at  or  about  the  same  time  said  Chicago  &- 
Northwestern  Railway  Company,  acting  in 
conjunction  with  said  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  Railway  Company  and  the- 
Chicago  &  Alton  Railroad  Company,  issued 
and  put  in  force  another  so  called  "Joint  tariff' 
on  soft  coal  in  car  loads  from  Braceville, 
Braidwood,  Gardner  and  Coal  City  to  St.Paul, 
Minneapolis,  Braceville  and  stations  on  the- 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Rail- 
way" and  purporting  to  establish  rates  from. 
Braceville.  Braidwood,  Gardner  and  Coal  City 
to  the  same  points  as  in  said  last  mentioned  tar- 
iff in  Minnesota,  Iowa  and  Wisconsin  and  the 
Territory  of  Dakota;  that  said  last  mentioned 
tariffs  are  hereto  annexed,  marked  Exhibits  O 
and  D  and  made  a  part  hereof  and  that  an 
inspection  of  the  same  will  show  that  the  rates 
so  established  are  the  same  from  Chicago  aa 
from  Braceville,  Braidwood.  Gardner  and  Coal 
City. 

Your  petitioner  charges  upon  information 
and  belief  that  before  the  issuance  of  said 
tariffs  called  Exhibito  C  and  D  said  Chicago 
&  Northwestern  Railway  Company  entered 
into  an  agreement  with  Uie  Chicago  &  Alton 
Railroad  Company  by  which  the  latter  was  to 
receive  for  the  carriage  of  coal  from  Brace- 
ville, Braidwood,  Gardner  or  Coal  City  to  Chi- 
cago which  should  be  shipped  under  said  tar 
iffs  to  points  on  the  Chicago  &  Northwestern 
Railway  forty  cents  per  ton,  and  that  said  rate 
has  since  the  first  day  of  February,  1888,  been 
paid  on  all  coal  so  shipped. 

Tour  petitioner  further  represents  that  all  of 
the  tariffs,  aforesaid,  called  Exhibits  A,  B,  C,. 
and  D  have  been  since  the  first  day  of  February, 
1888,  and  are  now  in  force;  that  by  reason 
of  the  operation  of  the  same  the  cost  of  carriage 
from  Chicago  to  points  on  said  Chicago  ^ 
Northwestern  Railway  of  soft  coal  in  car  loads 
which  has  been  brought  to  Chicago  from  other 
points  than  so  called  Wilmington  Coal  Fields, 
is  forty  cents  greater  than  the  coal  brought  as 
aforesaid  from  said  Wilmington  Coal  Fields; 
that  thereby  a  discrimination  has  been  made 
and  is  being  made  in  favor  of  coal  mined  and 
shipped  from  said  Wilmington  Coal  Fieldsand 
over  said  Chicago  &  Alton  Railroad,  which 
discrimination  is  contrary  to  and  in  derogation 
of  the  Act  to  Regulate  Commerce,  commonly 
styled  the  Interstate  Commerce  Law;  that  said 
tariffs  and  the  action  of  said  Chicago  &  North- 
western Railway  Company  thereunder  have 
operated,  and  unless  modified  will  continue  to 
operate  to  the  great  injury  of  your  petitioner,  to 
that  your  petitioner  has  been  placed  at  a  disad- 
vantage in  shipping  coal  to  points  on  the  Chica- 
go &  Northwestern  Railway  north  and  ^^^^ 
Chicago  as  related  to  the  owners  of  mines  in  said 
Wilmington  Coal  Fields,  and  rendered  unable 
to  compete  with  the  same  except  at  serioos  \o», 
and  that  if  said  tariff  shall  continue  for  a  mod* 
erate  length  of  time,it  will  operate  to  drive  your 
petitioner  from  the  market  reached  by  lines 
of  railroad  of  said  Chicago  and  Northweitetn 
I  Railway  Company. 
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YovT  petttloner  charges  upon  tnfomudoii 
uid  belief  that  the  rales  flied  by  said  UriSs 
bave  been  bo  established  In  order  lo  place  the 
coal  of  said  mines  lo  said  WUmlDKloa  Coal 
fields  and  tbe  coal  mloed  at  the  mmea  at  or 
near  Bpriog  Vnlkj  upon  the  same  basis  of 
prices  Id  the  market  reached  bj  said  Chicago 
&  Northwestern  Railway  and  for  the  purpose 
of  ezcludlUE  from  such  market  coal  from 
mines  east  of  Chicago. 

Tour  petitioner  therefore  prays  that  your 
honorable  board  will  take  coeolzance  of  tbis.his 
petilloD.  and  that  the  said  Chicazo  and  North- 
western Railway  Company  may  oe  notified  to 
appear  ia  accordance  with  the  rules  of  this 
board,  and  to  answer  the  same,  and  that  it  mar 
be  directed  to  adjust  and  modify  [Is  said  tariffs 
Id  accordance  with  right  and  to  cease  from 
such  violation  of  law,  and  that  your  petitioner 
may  have  such  relief  as  the  nature  of  the  case 
shall  requlre.and  your  petitioner  will  ever  pray. 
(Signed  and  verified.) 


CHICAGO,  MILWAUKEE.  &  ST.  PAUL  R. 

CO.  and  Chicago  &  North  Western  R.  Co. 

(No.  ISl.) 

ABSTRACT  of  Pleadings  tn  case  based  upon 
refusal  to  accept  shipments  of  grain  for 
Milwaukee,  unless  billed  to  elevators,  and  of  a 
Tegulation  compelling  transfers  of  grain  at 
Hiiwankee  to  be  madethrough  elevators. 

Oomptaint  alleges  that  defendants  issued 
orders  to  their  agents  in  the  Northwest  to  dis- 
continue receiving  bulk  grain  for  stilpment  to 
Milwaukee,  unless  the  same  has  been  billed  to 
elevators.  That  complainant  appealed  lo  de- 
fendants to  remove  said  restrictions  but  its  re- 
qneal  was  refused,  except  aa  lo  the  lowest 

Kade  of  wheat  and  coarse  grains,  and  this 
tier  concession  was  refused  by  the  Chicago 
A  North  Western  Railway  Company.  That 
said  restrictions  still  exist,  although  the  reasons 
for  their  adoption  have  long  since  ceased  to 
exist,  namely:    the  expedillous  unloading  of 

That  defendants  have  also  refused  to  afford 
eoual  facilities  with  Chicago  for  the  transfer 
of  grain  for  eastward  shipment  by  cars,  al- 
though charging  the  same  rates  for  transpor- 
tation from  nearly  all  points  on  their  lines  to 


kee  to  Chicago,  on  all  eastern  Milwaukee  sblp- 
menli.  Huch  grain  Is  transferred  on  track  at 
Chicago  from  western  cars  to  eastern  cars  with- 
out charge;  but  at  Milwaukee  the  transfer  is 
required  through  eleyators,  and  Is  subjected 
to  a  charge  of  one  half  cent  per  bushel  for 
such  elevator  service. 

And  petitioner  praya  for  such  relief  as  the 
law  provides. 

JntiMT  of  the  defendant,  the  Ohieaffa.  Ml 
wauiw  d  fit.  Paul  R.  Co.  filed  March  19,  18B8. 
{Mr.  Jobn  W.  Ca,rr,  solicitor.) 

The  defendant,  the  Chicago,  Milwaukee  & 
St  Paul  Railway  Company,  answering  the 
Irteb  B. 


complaint  herein,  says  that  during  the  seven 
months,  commencing  August  1,1887,  and  end- 
ing March  1,  18S8,  the  amount  of  bulk  grain 
delivered  at  Milwaukee  was  13M2  cars,  and  at- 
Chicago  18,B68  cars;  that  defendant's  track 
faciliiW  at  Chicago  amount  to  11,871  feel  or 
over  two  miles,  and  at  Milwaukee  to  about- 
1U,GB2  feet  or  nearly  four  miles,  and  those  at 
Milwaukee  exceed  the  track  facilities  of  any 
other  railway  at  any  station  in  the  Northwest; 
that  of  the  consignments  of  bulk  grains  re- 
ceived at  Chicago  during  said  period  a  com- 
paratively small  numl>er  were  for  track  de- 
livery, and  defendant  was  able  to  receive  the- 
same  without  unreasonable  detention  of  Its 
cars  without  blocking  its  road,  and  for  that 
reason  it  continued  to  receive  the  eamenlthout 
restriction,  but  at  Milwaukee  during  said  time 
a  very  large  proportion  of  Iheconsignments  of 
grain  were  for  track  delivery,  so  great  tliat 
though  its  track  facilities  at  Milwaukee  are- 
near^  double  those  at  Chicago,  It  was  found 
impossible  to  make  such  delivery  without  un- 
reasonable detention  of  cars  or  blocking  the 
road ;  that  after  consultation  with  a  committee 
of  complainant  It  was  agreed  that  track  deliv- 
ery of  the  better  grades  of  wheat  could  be 


determined  to  be  necessary  to  issue  the  order 
complained  of;  that  the  elevator  and  storago 
room  and  facilities  for  unloading  were  ample, 
and  no  greater  expense  was  entailed  thereby 
than  for  the  eamd  facilities  at  Chicago;  that 
the  number  of  cara  of  bulk  grain  unloaded  od 
track  at  Milwaukee  during  said  months  was- 
far  greater  than  were  unloaded  on  Irack  at 
Chicago  during  the  same  time;  and  Ibat  de- 
fendant is  ready  and  willing  to  receive  bulk 
grain  tor  track  delivery  at  Milwaukee  when- 
ever its  taclliUes  will  admit. 

Defendant  admits  that  grain  for  east«ri» 
shipment  Is  transferred  on  track  at  Chicago, 
but  that  the  same  Is  done  by  the  eastern  roads 
to  avoid  paying  milage  on  western  cars,  but  to 
compel  It  to  haul  eastern  cars  lo  Milwaukee, 
paying  milage  tbereon  Chicago  to  Milwaukee 
and  return,  and  make  the  transfer  at  its  own 
expense  as  an  eoalern  road,  defendant  avers  is 
unreasonable,  and  the  expense  so  Incurred 
would  be  more  than  its  proportion  of  tho 
through  easiem  rales. 

Antatr  of  the  defendant,  the  Ohieago  & 
NorthwtOern  Itailwaff  Company  [Mr.  W.  C, 
Gondy.  solicitor)  shows  that  it  has  rescinded 
the  order  complained  of  and  Is  ready  to  receive 
all  bulk  grain  offered  for  track  or  elevator  de- 
livery at  Milwaukee, 


WESTERN   NEW    YORK  &  PENNSYL- 
TANIA  R.  00.  and  Q.  Cllnlon  Gardner. 
Receiver  of  the  Buffalo,  New  Torkdb 
PhUadelphU  R.  R.  Co. 
(No.  119.) 

ANSWERS  filed  March  29,  U88.    8m  origi- 
nal complaint,  ante,  717,  and  additional 
complaint,  anU,  7fi3. 
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The  separate  anawer  of  the  Weatem  New 
York  &  Pennsylvania  Ridlroad  Com^ny. 
called  in  the  petition  herein  Western  New  York 
Si  Pennsylvania  Railwav  Company,  to  the 
complaint  and  petition  of  the  above  named  pe- 
titioners, by  Gheorge  Zabriskie,  its  attorney, 
respectfully  shows: 

Mr8t:  This  respondent  admits  that  peti- 
tioners are  copartners  in  business  under  the 
firm  name  and  style  of  Rice,  Robinson  & 
Witherop,  and  reside  at  Titusville,  Crawford 
County,  Pennsylvania,  and  are  engaged  in  the 
business  of  refining,  shipping  and  selling  pe- 
troleum, and  have  an  agency,  or  branch  house, 
St  Buffalo,  New  York;  and  that  they  ship  re- 
fined oil  from  time  to  time  from  Titusville  over 
this  respondent's  railroad:  but  this  respondent 
has  no  Knowledge  or  information  sufiScient  to 
form  a  belief  as  to  the  extent  of  the  business 
carried  on  by  the  petitioners,  or  the  amount  of 
capital  therein  invested. 

Second:  This  respondent  admits  that  it  is  a 
corporation,  and  that  it  owns  and  operates  a 
railroad  formerlv  belonging  to  the  Buffalo, 
New  York  &  Philadelphia  Railroad  Company, 
which  extends  from  Newcastle,  Pennsylvania, 
to  Buffalo.  New  York,  and  runs  through  Oil 
City  and  Titusville;  besides  other  lines  of  rail- 
road in  New  York  and  Pennsylvania;  but  this 
respondent  denies  that  it  is  in  any  other  sense  a 
successor  to  that  company:  and  it  admits  that 
O.  Clinton  Gardner  was  appointed  receiver  of 
the  last  named  company's  property.  May  20. 
1885,  and  that  he  operated  the  said  company's 
railroad  until  December  1,  1887. 

Third:  This  respondent  admits  that  it 
charges  the  petitioners,  and  has  charged  them 
since  it  began  to  operate  its  railroad,  ^z. :  since 
December  1,  1887.  ttiirty-four  cents  per  barrel 
for  transportation  of  refined  oil  in  barrels  in 
car  load  lots  from  Titusville  to  Buffalo  or 
about  8i  cents  per  100  pounds. 

This  respondent  does  not,  and  has  not  re- 
quired petitioners  to  ship  in  each  car  not  less 
Uian  sixty  barrels  filled  with  oil,  but  the  rate 
aforesaid  is  based  upon  shipments  in  car  load 
lots,  and  a  car  load  lot  of  oil  in  barrels  is  24.000 
pounds,  which  is  about  sixty  barrels.  It  is 
true  that  in  loading  sixty  barrels  on  a  car,  ten 
barrels  are  sometimes  placed  on  the  top  of  the 
other  fifty,  which  rest  on  the  bottom  of  the 
car. 

This  respondent  has  no  knowledge  or  in- 
formation sufl^cient  to  form  a  beliei  whether 
that  method  of  loading  entails  upon  petition- 
ers any  extra  or  greater  expense,  or  requires 
more  time  or  care,  or  the  purchase  of  lumber 
or  nails,  or  whether  there  has  been,  or  will  be, 
loss  to  petitioners  from  breakage  or  leakage  as 
a  direct  or  other  result  from  such  method  of 
loading,  or  whether  the  alleged  extra  expense 
amounts  to  |1  per  car. 

This  respondent  denies  that  oil  cannot  be 
safely  transported  when  barrels  are  placed  one 
upon  the  other. 

This  respondent  is  a  stranger  to  all  matters 
alleged  in  the  fourth  and  fifth  and  other  para- 
graphs of  the  petition  to  have  been  done  by 
the  corporation  or  persons  owning,  or  oper- 
ating, the  said  railroad  prior  to  December  1, 
1887,  and  so  far  as  they  are  material  prays 
that  the  petitioners  be  required  to  make  such 
proof  thereof  as  they  may  be  advised. 


Fourth:  This  r^pondent  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to 
the  allegations  contained  in  the  sixth  article 
of  the  petition  relating  to  the  said  G.  Clinton 
Gardner,  Receiver. 

It  denies  all  the  other  allegations  in  the  said 
paragraph. 

Mfth:  This  respondent  has  no  knowledge 
or  information  sufi^cient  to  form  a  belief 
whether  or  not  the  petitioners  ship  nine  tenths 
of  all  the  refined  oil  that  goes  to  Buffalo  from 
the  oil  regions  of  Pennsylvania.  It  denies  all 
the  other  allegations  of  the  seventh  paragraph 
of  the  petition,  and  denies  that  for  the  seryice 
referred  to  in  paragraph  8  of  the  petition 
the  rate  of  twelve  cents  per  barrel,  wiUi  sixty 
barrels  to  the  car,  would  be  a  just  or  reason- 
able charge,  or  that  it  is  so  treated,  or  has  been 
so  treated  by  this  respondent  in  the  case  of 
shipments  from  Titusville  to  Perth  Ambov  or 
otherwise.  Such  charge  would  not  anord 
reasonable  or  adequate  compensation  to  the 
carrier. 

Sixth:  This  respondent  admits  that  the 
petitioners  have  complained  and  objected 
against  the  rates  charged  by  it  on  oil  from 
Titusville  to  Buffalo,  but  tliis  respondent  is  a 
stranger  to  all  the  matters  alleged  m  the  ninth 
paragraph  of  the  petition  stat^  to  have  taken 
place  prior  to  December  1,  1887,  and  has  no 
other  knowledge  or  information  in  regard 
thereto  than  the  allegations  in  the  petition, 
and  prays  that  the  petitioners  make  such 
proof  thereof,  if  material,  as  they  may  be  ad- 
vised. 

Seventh:  This  respondent  has  no  knowledge 
or  information  sufl^cient  to  form  a  belief 
whether  the  Standard  Oil  Company  is  a  rival 
of  petitioners  in  their  business.  It  denies  that 
the  Standard  Oil  Company  exerts,  or  ever  has 
exerted,  over  this  respondent,  its  management 
or  ofl^cials,  any  influence  to  compel  them  to  ex- 
act unjust,  unreasonable,  or  extortionate  rates 
or  charges,  or  conditions  of  shipment  from 
petitioners  or  other  refiners  or  shippers  of  oil 
in  Western  Pennsylvania  or  elsewhere,  to  in- 
jure, embarrass,  cripple  or  ruin  their  business, 
or  for  anv  other  purpose  or  bv  any  means.  As 
to  anv  efforts  of  the  Standard  Oil  Company  in 
the  direction  alleged  in  the  petition  this  re- 
spondent has  no  knowledgre  or  informatioD 
sufl^cient  to  form  a  belief;  but  no  such  efforts 
have  come  to  the  knowledge  of  this  respond- 
ent, or  have  ever  prevailed,  or  do  now  prevail, 
with  this  respondent,  or  its  management,  or 
ofllcials.  Whether  or  not  the  alleged  rate  or 
charge  of 'twenty-five  cents  per  barrel  prior  to 
April  5,  1887,  for  the  service  referred  to  in  the 
tenth  paragraph  of  the  petition  was  due  to  the 
interference  or  dictation  of  the  Standard  Oil 
Company  with  a  view  to  injure  the  business 
of  petitioners  or  others,  this  respondent  has  no 
knowledge  or  information  other  than  the  al- 
legations of  the  petition,  and  prays  that  the 
petitioners  be  held  to  make  such  proof  tbereofi 
if  material,  as  they  mav  be  advised. 

This  respondent  denies  that  the  petitioners 
have  sustained  or  suffered  the  loss  or  damage 
stated  in  the  twelfth  paragraph  of  the  petition. 
Eighth:  Further  answering  said  petition  this 
respondent  respectfully  shows,  that  it  was  or- 
eanized  and  became  incorporated  on  or  aboot 
November  28,   1887,  imder  the  laws  of  the 
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"StateB  of  New  York  and  Pennsylya^ia  by  the 
•consolidation  of  the  Western  New  York  & 
Pennsylvfuiia  Railway  Company  of  New 
York,  with  the  Western  New  York  &  Penn- 
sylvania Railway  Company  of  Pennsylvania, 
^md  that  those  two  corporations  were  organized 
under  the  laws  of  the  States  of  New  York 
^nd  Pennsylvania  respectively,  September  15» 
1887,  by  the  purchasers  of  the  franchises  and 
property  of  the  Buffalo,  New  York  &  Phila- 
delphia Railroad  Company,  under  sales  made 
pursuant  to  decrees  of  foreclosure  of  mort- 
gages; and  that  this  respondent  took  posses- 
sion and  began  to  operate  the  said  property 
■and  franchises,  December  1,  1887. 

This  respondent  has,  since  December  1, 1887. 
•established  and  maintained  a  local  rate  of 
thirty- four  cents  per  barrel  on  oil  in  barrels 
ahipped  in  car  loaa  lots  at  Titusville,  Pennsyl- 
vania, for  Buffalo,  New  York;  and  during  the 
same  time  on  some  occasions  oil  in  barrels 
has  been  shipped  by  the  petitioners  at  Titus- 
ville for  Perth  Amtioy,  New  Jersey,  by  way 
of  Buffalo,  and  such  oil  has  been  carried  over 
tliis  respondent's  ro^  to  Buffalo,  and  thence 
by  the  Lehiffh  Valley  Railroad  to  Perth  Am- 
boy,  New  Jersey;  and  the  through  rate  on 
such  oil  has  been,  and  is.  fifty-two  cents  per 
barrel  from  Titusville  to  Perth  Ambov,  which 
has  been  divided  between  the  several  carriers 
in  8U<^  proportions  that  this  respondent  has 
received  twelve  cents  per  barrel,  the  Lehigh 
Yallev  Railroad  Company  forty  cents  per 
bairel,  and  such  trafllc  has  been  and  is  carried 
•almostentirely  in  cars  furnished  by  the  Lehigh 
Valley  RailrcMul  Company,  and  not  in  the  cars 
of  this  res^nflent;  and  this  respondent  denies 
that  the  said  rate,  or  that  the  proportion  there- 
•of  received  by  this  respondent,  iJlords  a  suffl- 
•cient  or  reasonable  compensation  for  the  trans- 
portation of  such  oil  from  Titusville  to  Perth 
Amboy,  and  alleges  that  such  rate  has  been 
accepted  by  the  several  carriers  because  it  is 
the  highest  rate  they  could  get. 

Perth  Amboy  is  situated  on  New  York  Har- 
bor; the  Standard  Oil  Company  referred  to  in 
the  petition  controls  or  operates  a  continuous 
line  of  pipes  from  the  oil  regions  of  Western 
Pennsylvania,  in  which  Titusville  is  situated. 
to  the  Harbor  of  New  York,  and  carries  its 
oil  in  such  pipes  at  a  cost  of  about  forty  cents 
per  barrel — and  the  oil  of  the  petitioners  and 
-other  producers  or  refiners  would  be  entirely 
shut  out  from  the  New  York  market,  unless 
the  railroad  companies  fixed  such  rates  as 
would  enable  them  to  compete  with  the  Stand- 
ard Oil  Company. 

From  Titusville,  or  other  points  in  Western 
Pennsylvania,  the  only  means  of  transporta- 
tion is  by  railroad;  and  there  is  no  line  of 
water  transportation.  Beside  this  respond- 
«nt,  the  Dunkirk,  Alleghany  Valley  &  Pitts- 
burgh Railroad  Company,  the  Lake  Shore  A 
Micnigan  Southern  Railway  Company,  the 
New  York,  Lake  Erie  &  Western  Railway 
•Ck>mpany,  are  engaged  in  the  transportation 
of  oil  from  the  saia  oil  regions  to  Buffalo:  and 
their  respective  rates  are,  as  this  respondent 
is  informed  and  believes,  substantially  the 
«ame  as  this  respondent's  rates.  Said  rates  are 
baaed  upon  the  freight  classification  adopted 
by  and  in  force,  amons  all  railroads  east  of 
the  Mississippi  and  north  of  the  Ohio,  in  which 
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classification  refined  petroleum  i 
fifth  class  freight;  and  such  class 
far  as  the  shipper  is  concerned,  i 
just,  although  in  this  respTondei 
too  low  to  afford  adequate  rec 
the  carrier.  The  said  rate  on  Ic 
from  Titusville  to  Buffalo  is  jui 
able,  and  does  not  discriminal 
petitioners  or  any  other  refiners 
nor  in  favor  of  the  Standard  01 
any  other  refiners  or  producers 
of  New  York  or  other  seaboard  i 
Buffalo  or  other  interior  points, 
the  railroad  no  more  than,  but 
trary,  less  than,  a  fair  compeni 
service  performed. 

The  answer  of  the  defendan 
Gardner,  Receiver  of  the  Buffa 
&  Philadelphia  R.  R.  Co.,  filed  ^ 
admits  his  appointment  as  such  1 
dO,  1885,  and  that  he  operated  si 
that  capacity  up  to  December 
which  time  the  Western  New  Yc 
vania  R.  R.  Co.  has  been  in  pos 
same,  and  says  that  from  that  dal 
ger  to  all  the  allegations  in  said  c 
tained  relating  to  matters  subse 
date,  and  as  to  matters  prior  th( 
that  the  Commission  is  without ; 
entertain  the  same.  The  oth 
contained  in  the  defendant's  an 
stantially  embraced  in  the  fore 
of  the  W.  N.  Y.  &  P.  R.  R.  Co. 


MICHiaAN  CONGRESS  W 

«. 
CHICAGO  &  GRAND  TRU] 

(No.  128.) 

ABSTRACT  of  Complaint  fil 
1888,  charging  the  imposit 
just  and  exorbitant  rate  upon  mi 
tank  cars,  and  an  improper  cl 
mineral  water. 

Mr.  William  S.  Edwards, 

complainant: 

Complainant  is  a  corporatioi 
seven  years  last  past  in  bottling 
Aroericanus,  or  Michigan  Cou] 
Mineral  Water,  from  the  great  ai 
Lansing,  Michigan,  and  shippio 
iron  tanks  in  bulk,  bottles  and  j 
barrels,  cases  and  hampers,  f  roi 
Lansing  to  points  on  the  easteri 
wit:  New  York,  Philadelphii 
Washington,  New  Orleans,  and 
cago,  St.  Louis,  Cincinnati,  and  1 
east  and  west  from  said  point  of 

Defendant  is  a  common  carriei 
other  common  carriers  in  the  tra 
property  to  said  points;  and  com 
time  to  time  has  given,  and  is  i 
defendant  its  said  mineral  watei 
thereto,  and  at  its  own  expense  1 
siding  along  defendant's  track  at 
tank  cars  for  loading  on  such  sic 
tank  for  loading  and  unloading 
the  labor  necessary  therefor,  anc 
is  shipped  at  complainant's  risk 
age  and  without  special  risk,  lal 
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to  defendant  in  the  transportation  thereof. 
The  tank  cars  so  provided  by  complainant  are 
lined  with  a  suitable  composition  to  preserve 
said  water  as  pure  as  when  taken  from  the 
well,  while  shipment  of  the  same  in  wood 
gives  to  it  an  unpleasant  taste  from  the  wood. 
The  said  mineral  water  is  of  advantage  in 
quenching  fires  occurring  in  railroad  trains 
and  ia  not  a  source  of  risk  to  the  carrier  while 
in  transportation,  as  petroleum  oils  are  known 
to  be.  Heretofore  when  shipments  of  said 
water  were  made  otherwise  than  in  tanks 
great  loss  and  damage  frequently  resulted  to 
complainant  by  reason  of  breakage  and  theft 
bv  railroad  employees  and  cartmen,  and 
claims  for  loss  and  damage  frequently  made  to 
defendant  and  other  earners  were  evaded,  to 
such  an  extent  that  further  statements  of  the 
same  were  discontinued;  and  though  thou- 
sands of  barrels  and  bottles  of  said  water  have 
been  shipped  during  the  past  five  years  an4 
many  losses  sustained,  no  claim  for  loss  or 
damage  has  been  paid  to  complainant  during 
said  period. 

Complainant  has  endeavored  since  July, 
1887,  to  have  its  grievances  adjusted  satisfac- 
torily; and  once  at  a  meeting  with  defendant's 
Assistant  Trafiic  Manager  and  the  (General 
Freight  Agent  of  the  Grand  Trunk  Railway 
favorable  terms  were  accorded  to  it,  but  since 
then  the  said  trafllc  manager  has  assigned  as 
the  reason  for  not  carrying  the  said  terms  into 
effect  that  Chairman  Blanonard  objected  there- 
to. On  February  2,  a  copy  of  this  petition 
was  submitted  to  defendant's  general  agent, 
and  was  thereafter  informed  that  the  matter 
would  be  considered  on  the  6th  inst  at  Ohi- 
caeo;  but  no  reply  has  been  received. 

Since  the  Act  to  Regulate  Commerce  went 
into  effect  defendant  has  demanded  thirty- 
three  cents  per  100  pounds  for  the  carriage  of 
said  mineral  water  in  tank  car  loads,  minimum 
weight  24,000  pounds,  from  Lansing  to  New 
York.  Previous  to  July  15, 1887.  no  rate  was 
published  in  the  usual  schedules  designating 
the  rates  on  "mineral  water  in  tank  cars; 
but  said  schedules  did  show  that  twenty  six 
cents  per  100  pounds  was  charged  for  same 
mineral  water  in  barrels  in  car  loads,  and  prior 
to  said  date  complainant  had  been  charged  on 
the  same  car  load  $57,  to  New  York,  for  which, 
in  June  last,  defendant  demanded  and  received 
$89.20,  paid  under  protest. 

Complainant  has  repeatedly  applied  for  fair 
and  equitable  rates  on  tank  cars  of  mineral 
water  over  said  lines  of  defendant  and  connec- 
tions without  success.  Your  complainant  last 
summer  received  orders  for  100  case  lots,  cov- 
ering 5,000  quart  bottles,  but  owing  to  the  pre- 
valluig  unreasonable  rates  the  same  could  not 


be  filled;  and  upon  ap^icaUon  to  the  dassiflca- 
tion  committee  of  the  Trunk  Lines  no  good  rea- 
son was  assigned  for  such  exorbitant  charges,, 
and  complainant  believes  that  defendant  would 
establish  a  much  less  rate  on  said  water,  bov 
that  4t  is  prevented  by  reason  of  the  combina- 
tion of  other  railroads. 

A  car  load  has  since  been  forwarded  from* 
Lansing  to  New  York,  on  which  defendant 
demands  $89.20  as  the  charge  for  24,000^ 
pounds;  being  the  same  weight  and  car  used 
prior  to  April  5,  when  the  charge  was  $57. 
Fifty-three  dollars  has  been  repeatedly  paid 
for  transportation  of  a  car  load  to  PhiladeK 
phia,  $25  to  Chicago,  $80  to  Cincinnati;  but 
the  shipment  to  Cincinnati  was  made  in  peti- 
tioner's tank  via  the  Lake  Shore  &  Michigan 
Southern  Railroad,  which  furnished  its  own 
fiat  car. 

Complainant  rents  its  tank  car  at  the  rate  of 
$14  per  month,  and  as  soon  as  reasonable  rates- 
can  be  obtained  it  will  require  the  use  of  more. 
Under  the  classification  of  said  committee  the 
rate  on  mineral  water  in  tank  cars  is  minimum 
weight,  24,000  pounds,  no  milage  allowed, 
class  4,  while  the  rate  on  pine  oil  is  class  6^- 
cept  milage,  and  petroleum,  April  1,  1877^ 
was  in  class  6,  but  is  since  published  as  **  spe- 
cial," milage  not  mentioned.  The  rate  from 
Milwaukee  to  New  York  is  twenty-five  oents^ 
for  sixth  class,  and  from  Lansing  twenty-four 
cents  per  100  pounds,  yet  said  distance  is  over 
800  miles  greater. 

Complainant  has  no  knowledge  of  any  occa- 
sion where  said  water  destroyed  other  prop- 
erty in  transit  or  at  station,  but  petroleum^ 
frequently  does,  yet  petroleum  oil  is  ■WPJJ*' 
at  lower  rates  than  said  mineral  water.  Tne 
cost  of  transportation  is  less  from  Surope  U> 
eastern  cities  than  from  Lansing  to  said  points, 
and  complainant  has  practiced  the  greatest 
economy  in  order  to  supply  its  water  at  a  rate 
competitive  with  foreign  waters  of  like  naturt. 

It  is  therefore  prayed  that  said  mintfW 
water  be  put  in  the  sixth  class,  with  a  reason- 
able allowance  for  the  use  of  tank  cars,  and 
that  shipments  of  the  same  in  soialler  pa^* 
ages  than  in  tanks  may  be  classified  in  accord- 
ance with  the  service  performed  and  risk  as- 
sumed, as  compared  with  other  shipmen^ 
Also  that  in  the  meantime  it  may  be  allowed 
to  pay  the  rate  on  its  tank  car  detained  in  Jer- 
sey City  for  payment  of  freight  as  was  paW 
grior  to  the  taking  effect  of  the  Intersia^^ 
Commerce  Law;  and  that  the  overcharge  w 
$32.20  heretofore  paid  defendant  in  excess  oi 
its  printed  tariff  rate  may  be  allowed  to  com- 
plainant on  said  settlement  of  the  regular  rate 
and  release  of  said  car  so  detained,  and  for 
such  further  relief  as  may  be  deemed  proper. 


SUPREME  COURT  OP  INDLAJTA. 


State  of  INDIANA,  ex  rd.  Bruce  CARR, 

Auditor  of  State,  Appi., 

i), 

WOODRUFF  SLEEPING  &  PARLOR 
COACH  CO. 

(From  18  Western  Reporter.) 

1.  The  State  ha^  no  power  to  levy  a  tax 
upon  the  earnings  of  a  sleepm^-ear 
company  enga.gea  in  the  business   of 


transportinip  passeneers  from  od^ 
State  to  another.  The  matter  of  io- 
terstate  commerce  is  a  national  matter 
with  which  no  State  can  in  any  wise  iB- 
terfere.  The  Jarisdiction  of  the  Federal 
Government  absolutely  excludes  the 
State  from  directly  or  indirectly  ham- 
pering or  taxing  the  commerce  between 
States.  The  statute  attempting  to  aa* 
thorize  it  is  itself  without  force.  Thai 
it  restrieta  the  amount  of  the  tax  toD» 


188S. 


INDIAISIA  y.  WOODBUFF  SlBEFING  &  PABLOB  Ck>ACH  Oo. 


paid  by  the  corporation  to  the  distance 
which*  passengpeMi  are  earried 
throuffh  this  State  does  not  relieve 
it  of  the  objection;  for  the  tax  it  afl- 
Bumes  to  levy  is  upon  interstate  com- 
merce, and  not  upon  the  internal  com- 
merce of  the  State.  The  tax  cannot  be 
sustained  upon  the  fi^round  that  the 
carrier  can  oe  comjpeUed  to  pay  a  tax 
upon  its  gross  eammgs  for  the  privilege 
of  doinfiT  a  local  business  in  the  State. 

2.  A  State  has  power  to  prescribe  the 
terms  upon  which  a  forei^  corpora- 
tion may  do  business  withm  its  territo- 
ry, nnless  the  cori)oration  is  engaged 
in  the  business  of  interstate  commerce* 
If  it  is  not  enfiraged  in  transactinff  busi- 
ness of  that  kind,  the  State  may  levy  a 
tax  upon  its  receipts  within  the  State, 
and  enforce  collection. 

(Decided  Harob  0,  1888.) 

APPEAL  from  a  Judgment  of  the  Marion 
Circuit  Court,  Ayres,  J.,  against  the  plaint- 
iff in  a  suit  against  a  sleeping-car  comx>anyfoi 
fiaHure  to  comply  with  the  statute  requiring  it 
to  return  a  statement  of  its  earnings  for  taxa- 
tion.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

I£o8$r$.  Louis  T.  Miehener*  Atty-Qen,, 
and  John  H.  Gillett,  for  the  State: 

Everything  to  which  the  legislative  power 
extends  may  be  the  subject  of  taxation,  whether 
it  be  person  or  property,  or  possession,  fran- 
chise or  privilege,  or  occupation  or  right 
Nothing  but  express  constitutional  limitaBon 
upon  leffi&lative  authority  can  exclude  anything, 
to  whioi  the  authority  extends,  from  the  fnsp 
of  the  taxing  power,  if  the  Legislature,  m  its 
discretion,  £all  at  any  time  select  it  for  reve- 
nue purposes. 

Cooley,  Tax.  p.  5;  Desty,  Tax.  §  24. 

While  the  State,  in  the  exercise  of  this  inher- 
ent and  necessary  function,  must  yield  to  the 
limitations  imposed  hy  the  Federal  Constitu- 
tion, yet  it  is  to  be  remembered  that,  beyond  the 
scope  of  these  constitutional  restrictions,  and 
the  implied  exemption  of  the  instruments  of 
the  Feaeral  government,  the  State  has  absolute 
power  to  tax  anything  and  everything  within 
its  limits. 

In  the  case  of  Wheelinff,  P,  d  0,  Trafup.  Oo. 
▼.  Wheeling,  99  U.  S.  278  (26  L.  ed.  414),  the 
court  says:  "Power  to  tax  for  the  support  of 
the  State  governments  exists  in  the  States  inde- 
pendentlv  of  the  National  government;  and  it 
may  well  be  assumed  that  where  there  is  no 
cession  of  contradictorv  or  inconsistent  juris- 
diction in  the  United  States,  nor  any  restrain- 
ing compact  in  the  Constitution,  the  power  in 
the  States  to  tax  for  the  support  of  the  State 
authority  reaches  all  the  property  within  the 
state  which  is  not  properly  regarded  as  the  in- 
struments or  means  of  the  federal  govern- 
ment." 

OOfome  V.  MobiU,  88  U.  S.  16  Wall.  479,  481 
(21  L.  ed.  478). 

The  Legislature  has  power  to  prescribe  not 
onlv  the  i)roperty  to  be  taxed,  but  the  mode 
and  agencies  by  which  the  tax  may  be  ascer- 
tained and  enforced;  and  it  is  no  objection  that 
the  methods  prescribed  are  different  for  differ- 
ent classes  of  property. 

Iktbb  S. 


Wagoner  v.  Loomis,  87  Ohio  St 
The  mode  of  taxing  corporati< 
tionary  with  the  Legi^ture. 

P&rterY,  Bockford,  R,  1.  A  8t. 
m.  661.  See  Anderson  y.  Kerne 
14  Ind.  199;  LouwHUe  d:jSr.A.E 

25  Ind.  177;  Bright  v.  MeOullovgi 
Cooley,  Tax.  p.  378  et  eeq. 

"Nothing  can  be  more  certain  in 
than  that  the  piivile^and  franc 
vate  corporation,  and  all  trades  a 
by  whien  the  citizens  acquire  a  li 
be  taxed  by  a  State  for  the  suppo 
government.  Authority  to  that 
in  the  State,  independent  of  the  F< 
ment,  and  is  wholly  unaffected  b 
the  corporation  or  individual  h 
made  investment  in  federal  secur 

Society  for  Sannge  v.  Coite,  73 
694  (18  L.  ed.  897). 

The  State  may  exclude  foreigi 
entirely;  it  may  restrict  them  to 
calities,  or  exact  such  security  fo 
ance  of  their  contracts  as  will  be 
public  interest  The  whole  mat 
discretion. 

Pa^a  V,  Virginia,  76  U.  S.  8  YP 
ed.857). 

Upon  the  proposition  that  it  is 
the  State  to  tax  the  occupation  oi 
corporation  doing  a  local  as  wel 
budness,  by  requiring  it  to  pay 
cent  of  its  gross  receipts,  not  on 
business,  but  upon  business  ori^ 
terminating  out  of,  or  originatii 
terminatinffwithin,  the  State,  th< 
em  Union  Tel,  Oo,  v.  Mayer,  28  C 
exacUy  in  point 

See  also  Western  Union  Td.Co 

26  Gratt  1;  Weitem  Union  Td,  < 
Tex.  814. 

Rev.  Stat.  §  6866,  does  not  am 
terference  with  interstate  comme 

See  Delaware  E,  Tax,  86  U.  S 
(21  L.ed.896);  ErieB,  Oo,y,  Pet 
U.  8.  21  Wall.  492  (22  L.  ed. 
Union  Td,  Co,  v.  Biehmond,  26  < 
em  Union  Td,  Oo,  v.  Mayer,  28 
Weetem  Union  Td,  Oo,  v.  8taU 
Whaling,  P,  A  0,  Tram,  Oo,  v.  1 
Va.  170;  State  v.  PhUaddphia,  T 
46Md.861. 

The  vehicles  of  commerce  ma; 

See  cases  cited  in  note  to  Sta 
Palace  Oar  Oo,  16  Fed.  Rep.  201. 

The  inability  of  a  State  to  tai 
from  other  and  express  prohibit 
in  the  Federal  Constitution;  bu 
case  the  capital  stock  of  the  cod 
the  ship  may  be  taxed. 

Hayee  v.  hidjie  Mail  S.  S,  a 
How.  696  (16  L.  ed.  264);  State 
Caeee,  79  U.  S.  12  WaU.  204  (2 
WheeUng,  P.  d  0.  Tranep,  Oo,  v 
U.  S.  27i5  (26  L.  ed.  412J. 

Can  this  defendant  claim  an  e: 
taxation  on  the  privilege  of  carrv 
between  the  same  points,  merel; 
doinff  an  interstate  business  as  ^ 
position  will  be  taken,  for  not  o 
the  authorities  are  against  it 

Tham»onY,PaeifleB.Oo,1(iTJ. 
691  (19  L.  ed.  792);  Louieville  Nai 
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tuckv^  76  U.  S.  9  Wall.  858  (19  L.  ed.  101);  West- 
ern Union  Tel,Co,v,  State,  65  Tex.  814;  Weatem 
Union  Tel  Co,  v.  Bic/tmond,  26  Gratt.  1. 

The  State  insists  that  defendant  shall  pay  a 
tax,  as  a  State  carrier  would  have  to  do,  lor  its 
local  occupation;  and  the  measure  of  the  amount 
demanded  is  a  certain  per  cent  of  the  gross  re- 
ceipts derived  hy  the  company  for  the  propor-^ 
tio^ate  amount  of  travel  in  this  State.  As  the 
Ohio  Supreme  Couirt  says  in  Western  Union  Tel. 
Co.  V.  Mayer,  supra:  "The  burden  is  the  price 
paid  for  transacting  their  business  within  the 
State." 

The  tax  is  upon  the  local  occupation. 
Western  Union  Tel.  Co.  v.  Mayer,  supra; 
State  V.  Philadelphia,  W.  d  B.  R.  Co.  45  Md. 
861;  JDelawa^  B.  Tax,  85  U.  S.  18  Wall.  306 
(21  L.  ed.  888);  Philadelphia  Contributionship 
for  Ins.  V.  Com.  98  Pa.  48;  Portland  Bank  v. 
Apthorp,  12  Mass.  252;  Protndent  Inst,  for  Sav. 
V.  Massachusetts,  78  U.  S.  6  Wall  611  (18  L.  ed. 
907);  Com.  v.  Peoples  Sav.  Bank,  5  Allen,  428; 
Com.  Y.  Lancaster  Sav.  Bank,  128  Mass.  498; 
Coite  V.  Society  for  Savings,  82  Conn.  178;  73 
U.  S.  6  Wall.  694  (18  L.  ed.  897);  Jones  v.  Win- 
throp  Sav.  Bank,  66  Me.  242;  Exempt  Firemens 
Fund  V.  BooTne,  98  N.  Y.  818;  Mamtfaeturers 
Ins.  Co,  Y.  Loud,  99Mass.  146;  Com.  v.  Lou}eU 
Q.  L.  Co.  12  Allen,  76;  Com.  v.  Hamilton  mg. 
Co.  Id.  298;  78  U.  S.  6  Wall  682  (18  L.  ed.  904); 
Com.  Y.  Cary  Imp.  Co.  98  Mass.  19;  Connecticut 
Mut.  L.  Ins.  Co.  Y.  Com.  188  Mass.  161;  Coite 
Y.  Connecticut  Mut.  L.  Ins.  Co,  86  Conn.  518; 
Belo  Y.  Forsyth  Co.  82  N.  C.  415;  Carbon  Ir<m 
Co.  Y.  Carbon  Co.  89  Pa.  251;  Eittanning  Coal 
Co.Y.  Com.  79  Pa.  100;  State  y.  Maine  Cent.  B. 
Co.  74  Me.  876;  State  y.  Philadelphia,  W.  dk  B. 
B.  Co.  supra;  Atty-Qen.  y.  Bay  State  Min.  Co, 
99  Mass.  148,  152, 158. 

We  have  but  a  suggestion  to  offer  as  to  that 
portion  of  the  second  paragraph  of  answer  by 
which  the  defendant  seeks  to  set  up  an  estop- 
pel (for  the  claim  must  be,  if  anvthing,  that  the 
facts  pleaded  create  an  eqidtabfe  estoppel)  and 
that  is,  that  the  State  cannot  estop  itself  by  the 
acts  of  its  officers. 

McCaslin  v.  State,  99  Ind.  428;  StaU  y.  Ports- 
mouth  Sav.  Bank,  4  West.  Rep.  526,  106  Ind. 
460;  Union  School  Twp.  v.  CrawfordsviUe  Nat. 
Bank,  1  West.  Rep.  107, 102  Ind.  466,  476;  Fa- 
rish  v.  Coon,  40  Cal.  88;  State  v.  Breu>er,  64  Ala. 
287;  People  v.  Dutaney,  96  HI.  608;  Carr  y. 
United  Stories,  98  U.  S.  488  (25  L.  ed.  209);  Alex- 
arhder  y.  StaU,  66  Ga.  478. 

Messrs.  Addison  C.  Harris,  William  H. 
Calkins,  and  Oliver  T.  Morton,  for  ap- 
pellee: 

Rev.  Stat  §  6865,  has  been  held  invalid  for 
two  reasons. 

See  Indiana  y.  Pullman  Palace  Car  Co,  11 
Biss.  561. 

It  is  elementary  that  an  internal  tax  for  reve- 
nue only  is  ultimatelypaid  by  the  person  us- 
ing the  commodity.  Thus,  a  tax  on  merchan- 
dise is  paid  by  the  consumer.  A  tax  on  the 
business  or  occupation  of  a  physician  or  lawyer 
is  paid  by  the  clients.  A  tax  on  railroad  or 
sleepingKsar  fares  necessarily  raises  the  rate  the 
full  amount  of  the  tax.  A  tax  on  fares  is  a  tax 
on  the  passengers. 

Gibbons  v.  Ogden,  22  U.  8.  9  Wheat.  1  (6  L. 
ed.  28);  Passenger  Cases,  48  U.  S.  7  How.  468  (12 
Jj.ed.ni5);  OrandaUY.Nevada,T9U. S.  6 Wall. 


85  (18  L.  ed.  745);  State  Freight  Tax,  88  U.  S. 
15  WaU.  282  (21 L.  ed,  146);  BrotonY.  Maryland, 
25  U.  S.  12  Wheat.  419  (6  L.  ed.  678);  Brie  B. 
Co.  Y.  State,  81  N.  J.  L.  581;  Central  R.  Co.  v. 
StaU,  48  N.  J.  L.  1,  2  Cent.  Rep.  715;  WdUmY. 
Missouri,  91  U.  S.  278  (23  L.  ed.  847). 

If  a  statute  is  illegal  in  any  of  its  provirions, 
it  must  fall  in  toto,  unless,  after  expunging  all 
the  unlawful  parts,  enough  remains  to  leave  a 
whole  and  consistent  law. 

Baldwin  v.  Franks,  120  U.  8.  686  (80  L.ed. 
768);  Cooley,  Const.  lim.  p.  177  et  seq.;  AUen 
County  Y.  Silvers,  22  Ind.  491;  AUen  v.  L(niuih 
ana,  108  U.  S.  80;  (26  L.  ed.  318);  Warren  v. 
Charlestovm,  2  Gray,  84;  United  States  v.  ReeM, 
92  U.  S.  214  (28  L.  ed.  568);  Indiana  v.  Ameri- 
can Exp,  Co.  7  Biss.  227. 

The  appellee  maintains  that  the  statute  is  void 
for  the  reasons  f oUowing: 

1.  It  violates  that  provision  of  the  Federal 
Constitution  which  gives  Congress  exclusive 
power  **to  regulate  commerce  among  the  aev- 
eral  Statea" 

Art.  1,  §  8. 

2.  It  violates  that  provision  of  the  same  in- 
strument which  declares  that  **  the  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizeus  in  the  several  States. 

Art.  4,  §  2.  ^^ 

8.  It  violates  that  provision  of  the  Ooni^to 
tion  of  this  State  which  declares  that  "the  Gen- 
eral Assembly  shall  not  pass  special  laws  for 
the  assessment  and  collection  of  taxes  for  State 
purposes." 
Art.  4,  §  22. 

4.  It  violates  that  provision  of  the  same  in- 
strument which  declares  that  the  rate  of  taxa- 
tion shall  be  "uniform  and  equaL" 

Art.  10,  §  1.  . 

5.  The  statute  is  an  attempt  to  exercise  the 
taxing  power  upon  moncY  beyond  this  State. 

Any  tax  or  burden  laid  on  national  com- 
merce by  a  State  is  void. 
(7»W(?n«  Y.  O^dwi,  22  U.  8.  9  Wheat.  1  (6  L.  ed. 

28);  Passenger  Cases,  48  U.  8.  7  How.  288  (12 
L.  ed.  702);  Brovm  v.  Maryland,  25  U.  8.  IJ 
Wheat.  446  (6  L.  ed.  688);  United  States  v.  B^ 
liday,  70  U.  8. 8  Wall.  407  (18  L.  ed.  182);  Oraf^ 
daU  Y.  Nevada,  78  U.  8.  6  Wall  85  (18  L.  ed. 
745);  Southern  S.  S.  Co.y,  Port  Wardens,  78  U.  & 
6  Wall.  81  (18  L.  ed.  749);  "The  Daniel  BaU, 
77  U.  8. 10  WaU.  557  (19  L.  ed.  1001);  Philadd- 
phia  <&  B.  B.  Co.  y.  Pennsylvania,  82  U.  8.  Jf 
Wall.  282-284  (21 L.  ed.  146);  Baltimore  dO.^ 
Co.y.  Maryland,  88  U.  8. 21  Wall.  456  (22  L.  ed. 
678);  Welton  v.  Missouri,  91  U.  8. 276  p8  L.  ed. 
847);  Henderson  v.  Mayor  ofN,  r.93  U.  8. 280  (» 
L.  ed.  543);  Chy  Lung  y.  Fre&man,  92  U.  6.  m 
(28  L.  ed.  560);  United  States  y.  4S  Galloni  (if 
Whiskey,  98  U.  8. 188  (28  L.  ed.  84(0;  ^^^  ^: 
P&rt  Wardens,^  U.  8. 246  (24  L.  ed.  ife);  Hann^ 
baldkSt.  J.  R.  Co.  v.  Eusen,  05  U.  8.  4iS6  (24  L. 
ed.  527);  HaU  y.  De  Cuir,  95  U.  8.  486  (24L.  ed. 
647);  Pensacola  Tel.  Co.  y.  Western  Union  m 
Co.  96  U.  8.  1  (24  L.  ed.  708);  Cook  y,  Pmn^ 
vania,  97  U.  8. 666  (24  L.  ed.  1016);  G^iiy  y.  Bak 
timore,  100  U.  8.  484  (25  L.  ed.  748);  Webber^. 
Virginia,  108  U.  8.  844  (26  L.  ed.  566);  Western 
Union  Tel.  Co.  y,  Texas,  106U.  8. 400  (a6L.ed. 
1067);  Head  Money  Oases,  112  U.  &  591  (28L. 
ed.  798);  Gloucester  Ferry  Co.  ▼.  JPmnm^fani9» 
114  U.  8. 196(29  L.  ed.  1^:  Brown  t.  Bmsm, 
114  U.  8.  622  (29  L.  ed.  267);  WalUng  y,  Miek^ 
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you  to  do  a  large  Iraslxiess  over  our  lioe.  As 
regards  our  guarantjlDg  you  as  low  net  rates 
as  other  shippers  are  charged,  I  have  repeatedlv 
assured  you  that  our  rates  are  the  same  to  all 
shippers;  and  I  do  not  know  that  I  can  do  any 
more  than  already  stated  in  this  matter. 

"I  believe  the  largest  tank  cars  we  have 
hauled  over  our  line  contained  about  40,000 
pounds  and  as  low  as  20»000  pounds. 

*'I  trust  these  new  rates  will  enable  you  to 
ship  over  our  line  not  only  to  the  strictly  local 
stations,  but  to  Jackson,  Tennessee.  Holly 
Sprines,  Grenada,  and  Jackson,  Mississippi, 
as  wdl,  at  all  of  which  points  there  is  a  good 
trade. 

"We  would  also  like  to  handle  business  for 
you  to  Aberdeen,  West  Point,  and  Starkville, 
Mississippi,  which  points  we  can  reach  via 
Durant  and  0.,  A.  ^  N.  Railroad." 

This  answer  was  as  polite  as  it  was  mislead- 
ing. The  party  writing  desires  us  to  under- 
stand that  it  had  no  reference  to  shipments  to 
New  Orleans,  though  nothing  in  it  or  in  the 
letter  to  which  it  was  an  answer  would  restrict 
it  in  any  such  way;  and  how  this  officer  could 
reconcile  it  to  his  duty  to  his  own  company  or 
to  the  public  to  allow  shipments  of  40,000 
pound  tanks  to  New  Orleans  at  the  rates 
charged  on  tanks  of  20,000  pounds  he  fails  en- 
tirely to  explain,  as  he  does  also  to  explain  or 
excuse  his  discrimination  in  this  regard  be- 
tween the  shipments  to  New  Orleans  and  those 
complainant  might  make  to  oUier  points  to 
which  the  other  shippers  over  defendant's  line 
were  not  sendine  taJuL  cars. 

Here,  again,  me  question  of  paying  for  the 
use  of  the  tank  oars  comes  in  question.  It  has 
been  seen  that  on  May  81  the  general  freight 
agent  wrote:  '*Tanks  which  are  hauled  one 


the  defendants,  while  giving  tank  rates  re- 
gardless of  the  quantl^  carried,  informed 
complainant,  when  interro^ted  by  him  on  the 
subject,  that  if  the  quantity  exceeded  a  cer- 
tain specified  weight,  a  charee  would  be  made 
for  the  excess.  The  published  rate  sheets 
ought  to  have  given  clear  and  reliable  infor- 
mation on  the  subject;  and  it  was  only  because 
they  were  silent  or  ambiguous  tiiat  the  inqui- 
ries became  necessary.  The  remarkable  thing 
about  the  matter  is  that  so  many  of  these  de- 
fendants should  make  the  same  mistake;  a  mis- 
take, too,  that  it  was  antecedently  so  improb- 
able any  one  of  them  would  make.  The  Louis- 
ville &  Nashville,  the  Cincinnati,  New  Orleans 
&  Texas  Pacific,  the  Newport  News  &  Missis- 
sippi Valley,  and  the  Illinois  Central  Compa- 
nies are  all  found  giving .  out  the  same  erro- 
neous information,  and  no  one  of  them  can  tell 
how  or  why  it  hapflened  to  be  done,  much  less 
how  so  many  could  contemporaneously,  in 
dealing  with  the  same  subject,  fall  into  so 
strange  an  error.  It  is  to  be  noted,  too,  that 
it  is  not  %subor  JInate  agent  or  servant  who 
nuikes  the  mistake  in  any  instance,  but  it  is  the 
man  at  the  head  of  the  traffic  departmeat,  and 
whose  knowledge  on  the  subject  any  inquirer 
would  hove  a  right  to  assume  must  be  accu- 
rate. In  no  case  is  the  error  excused,  and  if  it 
be  conceded  that  there  was  no  purpose  to  mis- 
lead, the  case  is  not  relieved  of  unpleasant 
features,  for  gross  negligence,  when  it  is  dam- 
aging, may  be  equally  culpable  with  wrongs  of 
intent. 

In 'our  review  of  these  cases  two  facts  have 
been  constantly  pressing  upon  attention.as  con- 
stituting cogent  if  not  conclusive  proof  that  the 
several  defendants  operating  lines  east  of  the 
Mississippi  were  not  endeavoring  by  their  tariff 


way  loaded  are  at  present  returned  without  fsheets  te  adjust  their  rates  on  grounds  of  rela- 
extra  charge,  in  the  sctme  manner  m  other  for- 1  tive  justice,  as  between  themselves  and  their 
eign  eareare  handled."    What  is  meant  by  this  (patrons,  and  also  between  the  two  classes  of 


we  do  not  know.  All  the  evidence  adduced' 
before  ns  tends  to  show  the  rule  to  be  that  for- 
eign cars  are  not  merely  returned  without 
charse,  but  that  their  use  is  paid  for. 

This  officer  beine  on  the  stand,  the  follow- 
ing proceedings  took  place: 

Q.  What  milage  do  you  pay  for  the  use  of 
tank  cars? 

A.  I  have  nothing  to  do  with  milage. 

Q.  Have  you  no  knowledge  as  to  the 
amount  of  milage  paid? 

A.  If  there  is  any  paid  it  is  three  fourths  of 
a  cent,  the  same  as  other  cars.  We  make  no 
discrimination  in  that  matter. 

Q.  Ton  treat  one  car  the  same  as  you  do 
the  other? 

A.  That  is  my  understanding. 

If  the  general  freight  agent  of  the  defend- 
ant did  not  know  what  the  rule  was  on  this 
important  sublect,  it  may  be  safely  assumed 
that  the  defendant  made  no  publicauon  which 
gave  the  information  to  the  general  public.  So 
lonff  as  that  was  the  case  a  protest  that  the  de- 
fendant makes  no  discrimination  is  not  very 
assuring.  The  public  was  entitled  to  informa- 
tion given  in  an  authoritative  way  as  a  part  of 
the  rate  sheet  itself,  and  should  not  have  been 
left  to  suppose  or  iinagine  that  it  was  or  might 
be  the  subject  of  private  arsangement. 

Nothing  in  these  cases  more  distinctly  chal- 
lenges attention  than  the  fact  that  several  of 
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patro^.and  that  the  considerations  which  they 
say  iici  their  answers  and  testimony  entitled 
them  to  make  the  higher  charge  on  barrel  ship- 
ments were  not  controllinginme  fixing  of  rates. 

One  of  these  facts  is  that  they  made  tank  car 
rates,  regardless  of  quantity,  it  cannot  be  said 
that  this  was  done  in  ignorance  of  the  great 
differences  which  exists.  It  clearly  appears 
that  it  was  generally  known  that  the  differenc- 
es were  very  great.  If  it  had  not  been  known 
it  should  have  been.  The  evidence  shows  that 
the  weight  and  capacity  of  the  tank  cars  of  the 
Standard  Oil  Company  of  Kentucky  were  not 
stenciled  upon  them,  as  was  the  case  with  the 
like  cars  of  some  other  lines,  but  the  differ- 
ence in  size  must  have  been  very  obvious  to  the 
eye,  and  defendants,  it  is  to  be  presumed,  had 
the  means  at  any  of  their  important  stations  to 
weigh  or  or  gauge  them. 

The  other  fact  is  that  the  discriminations 
were  made  on  no  principle,and  could  not  possi- 
bly have  been  measured  from  a  consideration  of 
the  circumstances  which  defendants  say  enti- 
tled them  to  impose  the  heavier  charges  on  the 
traffic  carried  on  barrels.  Sometimes  the  rates 
were  made  the  same,  and  when  that  was  the 
case  no  reason  has  been  assigned  therefor 
which  would  embrace  all  the  cases  and  distin- 
guish them  from  other  cases  in  which  the  dis- 
criminations were  very  great;  but  when  dis- 
criminations were  made  the  excess  In  charge 
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It  is  said  that  gross  receipts  of  railway  com- 
panies doing  a  li&e  business  are  not  taxed,  and 
therefore  the  tax  in  question  creates  an  invidi- 
ous classiflcation.  But,  even  within  a  class 
taxed,  there  may  be  rules  of  distinction  perfect- 
ly admissible,  provided  they  are  general  rules 
And  are  observed. 

Cooley,  Tax.  p.  170. 

The  right  of  classification'cannot  be  disputed. 

State  Ck)nst.  art.  10,  §  1,  declares  that  the 
Xerislature  "shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all 
property." 

The  Constitution  of  Kentucky  does  not  re- 
quire taxes  to  be  levied  by  a  uniform  method 
upon  all  descriptions  of  property;  and  there  is 
nothing  to  forbid  the  classiflcation  of  property 
for  purposes  of  taxation,  and  the  valuation  of 
different  classes  by  different  methods. 

Kentucky  RB.Tax  Ocues,  115  U.  S.  821  (29 
L.  ed.  414). 

The  power  to  tax,and  the  power  of  apportion- 
ment and  classification,  are  identical  and  in- 
separable; and  the  legislative  determination  as 
to  the  lust  proportion  to  be  borne  by  the  pub- 
lic, and  the  classification  of  subjects  to  be  taxed, 
is  conclusive,  subject  only  to  the  constitutional 
principle  that  all  of  the  same  class  shall  bear 
equal  burdens,  and  that  the  principle  of  uni- 
formity be  preserved. 

Desty,  Tax.  pp.  98,  94. 

To  the  same  effect,  see — 

Louisville  d  If,  A,  B.  Co.  v.  MoOarty,  26  Ind. 
177. 

In  New  Jersey,  with  a  constitutional  pro- 
vision like  our  own,  it  was  held  that  the  provis- 
ion did  not  require  all  property  to  be  taxed,  an 
that  the  legislative  power  to  select  subjects  for 
taxation  was  untrammeled. 

State  V.  Bunyon,  41 N.  J.  L.  98;  Cooley ,  Tax. 
198. 

A  requirement  that  taxation  shall  be  uniform 
permits  insurance  companies  to  be  classified  by 
themselves. 

Oermania  L,  Ins.  Go,  v.  Pennsyhania,  86 
Pa.  618. 

The  Constitution  of  Louisiana,  requiring 
taxation  to  be  equal  and  uniform,  permits 
dassificaUon  of  the  objects  of  taxation,  and  one 
tax  to  be  levied  on  foreign,  and  another  on  do- 
mestic, insurance  companies. 

State  V.  Lathrop,  10  La.  Ann.  898.  See  also 
Ducat  V.  Ohieago.  48  HI.  172. 

In  Maine  v.  Weatem  Union  Tel.  €h.  78  Me. 
618,  it  was  held— although  the  Constitution 
required  all  taxes  to  be  proportioned  and  as- 
sessed equally,  and  according  to  the  true  value 
tiiereof ;  and  the  tax  of  2^  per  cent  on  all 

Erop^ty  of  telegraph  companies  used  in  the 
tate  was  special  and  at  a  higher  rate— that 
the  tax  should  be  sustained:  (1)  because  the 
defendant,  being  a  foreign  corporation,  was 
subject  to  any  tax  the  Legislature  saw  fit  to 
impose;  (2)  because,  the  court  being  bound  to 

give  the  Act  a  construction  which  would  ren- 
er  it  constitutional,  if  possible,  it  must  hold 
that  the  tax  was  an  excise,  and  not  a  property, 
tax. 

In  the  case  at  bar^  the  statute  imposes  a  li- 
cense fee;  the  Constitution  has  reference  to  the 
general  levy  only. 

Thomasaon  v.  State,  16  Ind.  449;  Mitchell  y. 
WiUiam,  27  Ind.  62. 


This  is  so  although  the  money  derived  there- 
from goes  into  the  treasury  to  swell  the  general 
fund. 

Leawnworih  v.  Booth,  16  Kan.  627,  686. 

The  constitutional  provision  that  taxation 
shall  be  equal  and  uniform  applies  only  to  prop- 
erty, and  not  to  business  or  occupation. 

Weetem  Union  Tel.  Co.  v.  Mayer,  28  Ohio 
St.  521;  Olaagow  v.  Roim,  48  Mo.  479;  Sam- 
mento  v.  Crocker,  16  CaL  119;  Home  Im.  Co.  T. 
Augusta,  50  Ga.  643;  Adame  v.  SomerdiOe,  2 
Head,  868;  Cooley,  Tax.  pp.  169-171. 

The  ^neral  right  to  mstke  exemptions  is  in- 
volved m  the  rignt  to  apportion  taxes,  and  must 
be  understood  to  exist  whenever  it  is  not  for- 
bidden.   It  is  a  question  of  policy,  notpower. 

Cooley,  Tax.  146;  WeOe  v.  Central  Vermnt 
B.  Co.  14  Blatchf .  426.  See  State  v.  Indian- 
apoliejid  Ind.  876;  Boody  v.  Watson,  1  New 
Eng.  Rep.  2,  63  N.  H.  820;  Ifassau  G.  L  Co. 
V.  BrooJdyn,  89  N.  Y.  409. 

As  to  the  claim  thatthestatuteunderconrider- 

ation  is  violative  of  the  "  privfleges  and  immu- 
nities "  clauses  of  the  Constitution  of  the  United 
States:  it  is  doubtful  if  those  clauses  apply  to 
corporations. 

See  Slaughter  House  Case;  88  U.  8. 16  Wdl 
86  (21  L.  ed.  894);  Strauder  Y.WestViraifM, 
100  U.  S.  806  C26  L.  ed.  666);  Elk  v.  WtUam, 
112  U.  S.  94(!^L.  ed.  648);  Insurance  Cb.T. 
Jfew  Orleans,  1  Woods,  87. 

But,  assuming  their  application,upon  the  in- 
ference from  Santa  Clara  County  v.  Southsm 
Pac.  B.  Co.  118  U.  S.  896  (80  L.  ed.  l%y^ 
those  privileges  and  immunities  must  be  oi 
common  right  to  citizens  of  the  several  B^^ 
not  special  privileges  and  immunities  enj^r^d 
by  citizens  m  their  own  State,  nor  the  exerdfle 
of  corporate  functions  in  a  foreign  State. 

Plata  Y.Virginia,  76U.  8.8  WalL  180(19  L. 
ed.  860);  Bank  \qf  Augusta  v.  Earle,  88  U.  B. 
18  Pet.  684  (10  L.  ed.  806);  Lafamtte  Ins.  Cb. 
V.  French,  69  U.  8. 18  How.  406  (l6L.ed.845; 
Doyle  V.  Continental  Ins.  Co.  94  U.  S.  686  (84 
L.  ed.  148). 

EUloti,  /.,  delivered  the  opinion  of  the 
court:. 

The  relator,  as  Auditor  of  State,  avers  In  hjs 
complaint  that  the  defendant  is  a  corpora^ 
organized  under  the  laws  of  another  State;  thtt 
for  more  than  two  years  past  it  has  been  en- 
gaged in  the  business  **  of  conveying  to,  from, 
and  through  the  State  of  Indiana,  pa^^engen 
for  hire,  in  sleeping-cars,  under  contracts  with 
railway  companies  for  the  transportatiim^iw 
cars;  that  during  the  year  immc^tely  prece^ 
ine  the  1st  day  of  April,  1887,  it  earned  and 
collected  for  the  transportation  of  passengers  to 
its  cars  in  this  State,  and  by  the  transoorUtion 
of  passengers  by  continuous  passage,  for  an  en- 
tire consweration,  from  other  States  into  w» 
across  this  State  and  other  States,  a  large  snm 
of  money,  to  wit,  $1,000,000;  of  which  sum 
$200,000  represented,  and  was,  the  proporUon 
which  the  distance  traveled  in  this  Statewe 
to  the  whole  distance  paid  for;  that,  o<>*JJ^ 
standing  the  receipt  of  such  money,  the  defend- 
ant has  wholly;failed  to  report  to  plalntifrsrdst- 
or  its  receipts  or  any  jJart  thereof,  and  hs« 
wholly  failed  to  file  any  report  whatever. 

The  complaint  is  based  upon  the  followtog 
statute:  '*  Every  joint-stock  association,  coo- 
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pany,  or  cbrporation,  incorporated  under  the 
laws  of  any  other  State,  and  conreying  to, 
from,  and  through  this  State,  or  any  i)art 
thereof,  passengers  and  travelers  in  palace  cars, 
drawing-room  cars,  8leei>ing-<»ii8,  or  chair  cars, 
on  contract  with  any  railroad  company  or  the 
manager,  lessee,  agent,  or  receiver  thereof, 
idiall  be  held  aiul  deemed  to  be  a  sleeping-car 
<x)mpany.  Ev^  such  sleeping-car  company 
doing  business  in  this  State  shau  annually,  be- 
tween the  1st  day  of  April  and  the  1st  day-  of 
June,  report  to  the  auditor  of  state,  under  the 
•oath  of  an  officer  or  agent  of  such  corporation, 
the  gross  amount  of  aJl  its  receipts  within  or 
without  the  State,  for  fares  earned  or  business 
4one  by  such  company  within  this  State,  for 
the  year  then  next  preceding  the  1st  day  of 
April  of  the  current  year;  and  in  computing 
such  gross  receipts  the  same  shall  be  in  the  pro- 
portion that  the  distance  traversed  in  this  State 
bears  to  the  whole  distance  paid  for.  At  the 
time  of  making  such  report,  such  company 
«haU  pay  into  the  treasury  of  the  State  the  sum 
of  $2  on  every  $100  of  such  receipts.  Every 
«leeping-car  company  failing  or  refusing,  for 
more  than  thirty  days  msr  the  1st  £y  of 
June,  to  render  an  accurate  account  of  such 
gross  receipts,  as  above  provided,  and  to  pay 
me  required  tax  thereon,  shall  forfeit  $25  for 
«ach  additicmal  day  such  report  and  payment 
-shall  be  delayed,  to  be  recovered  in  an  action  in 
the  name  of  the  State  of  Indiana,  on  the  rela- 
tion of  the  auditor  of  state,  in  any  court  of 
•competent  Jurisdiction;  and  the  attorney-gen- 
eral shall  conduct  such  prosecution;  and  such 
■aleepingKsar  company  so  lailingor  refusing  shall 
be  prohibited  from  carrying  on  such  bimness 
unol  such  payment  is  made.  All  railroad  com- 
panies in  this  State,  or  the  persons  managing 
or  operating  the  same,  are  prohibited  from 
haulmg  any  cars  of  any  sleepmff-car  company 
while  so  in  default,  and  for  each  violation  of 
this  prohibition  shall  be  liable  to  pay  to  the 
Btate  of  Indiana  the  sum  of  $100,  to  he  recov- 
-ered  in  the  proper  action  by  the  State;  and  it 
shall  be  the  duty  of  the  attorney-general,  at 
the  request  of  the  auditor  of  state,  to  prosecute 
4ill  such  suits. '* 

It  is  firmly  established  that  a  State  has  power 
to  piescribe  the  terms  upon  which  a  foreign 
•o(»poration  may  do  businesB  within  its  territo- 
ry, unless  the  corporation  is  engaged  in  the 
DuiBiness  of  interstate  commerce.  If  it  Is  not 
•engaged  in  transacting  business  of  that  kind, 
the  State  may  levy  a  tax  upon  its  receipts  with- 
in this  State  and  enforce  coUection.  Phanix 
Jng.  Co.  V.  Burdett,  11  West  Rep.  289, 112  Ind. 
1304;  Doyle  v.  OtrnHnerUal  Ins.  Ch.  94  U.  S.  585 
<^  L.  ed.  1^);  Ducat  v.  CAiftM©,  77  U.  S.  10 
Wall.  410  (19  L.  ed.  972);  La  Fayette  In$.  Co. 
V.  French,  69  U.  S.  18  How.  404  (15  L.  ed.  840); 
OMmiih  V.  H(me  In$.  Go.  62  QtL  879;  Phcsniz 
In$.  Co.  V.  Wdch,  29  Kan.  672;  People  v.  Fire 
Amo.  92  N.  Y.  811;  8.  0.  44  Am.  Rep.  880. 

In  the  cases  referred  to,  this  principle  is  ex- 
plidtlvand  strongly  asserted;  and  in  many  cases 
It  has  been  assumed  without  discussion  and  ap- 
plied as  a  settled  rule  of  law.  North  America 
In$,Oo.y.  BHm,  9  West.  Rep.  880,  111  Ind.  281; 
OraniU  State  Mut  Aid  Aseo,  v.  P&rter,  58  Vt 
41^81;  Ohioyf.  Moore,  89  Ohio  St.  486;  StaUv.  New 
York  //.  Ine,  Co.  81  Mo.  89;  8taU  v.  Farmers  A 
M.  Mut.  Ben.  Am.  18  Neb.  276;  8.  C.  15  Ins. 
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L.  J.  821;  Ehrman  v.  Teatonia 
Crary,  126;  MfUwU  Benefit  L.  1 
92  Pa.  852. 

We  cannot,  therefore,  assei 
ment  of  counsel  which  assun 
may  not  classify  and  regulate  1 
tions,  even  though  they  are  not 
affairs  of  interstate  commerce. 

We  do  affirm,  however,  tha 
commerce  between  the  States^ 
Federal  government  is  exclusi^ 
The  later  decisions  of  the  Sv 
the  United  States  dose  the  que 
to  all  State  courts;  for  it  is  a  F 
and  on  such  questions  the  decisi 
tribunal  are  final.  Its  earlier 
not  harmonious, — there  was  r 
and  more  of  confusion;  but 
have  carried  the  doctrine  to  th< 
Thesedecisions  have  much  resti 
they  have  not  completely  anni 
power  of  the  States  where  int€ 
are  involved,  and  they  have 
away  all  State  lines,  ui  a  veiy 
said  by  Mr.  Justice  Bradley,  i 
court,  that,  "  in  a  word,  it  ma; 
the  matter  of  interstate  comn 
States  are  but  one  countiy,  an 
be  subject  to  one  system  of  : 
not  to  a  multitude  of  system 
l^ielby  Oounty,120  U.  S.  489  (3C 

Although  the  chief  lustice  ai 
sociate  Justices,  in  a  lagorous  < 
ed,  the  decision  is  to  us  as  law. 
other  decisions  of  that  court  v 
goinff  so  far  as  the  dedsion  : 
which  we  have  quoted,  go  qui 
require  us  to  dedde  that  uie  Sta 
to  levy  a  tax  upon  the  eamingi 
car  company  engaged  in  the  bi 

?[)rting  passengers  from  one  i 
hUadelihia  A  8.  8.  8.  Co.  v.  F 
U.  8. 826  (80  L.  ed.  1200);  Westcf 
V.  Pendleton,  122  U.  S.  847  (80 1 
bash,  8L  L.  dP.  R.  Oo.  v.  lUin 
(80  L.  ed.  244):  Gloucester  Fei 
sifitania,  114  U.  S.  196  (29  L.  ec 
burg  d  0.  B.  Tranep.  Oo.  v.  J 
U.  S.  691  (27  L.  ed.  584);  West 
Co.  V.  Texas.  105  IT.  8.  460  (i 
PensaecHa  Jw.  Co.  v.  Western 
96  U.  S.  1  (24  L.  ed.  708);  Well 
91  U.  S.  275  (28  L.  ed.  847). 

In  the  case  first  cited,  one  o; 
cided  in  the  case  of  8tate  Fre 
82  U.  8. 15  Wall.  282  (21  L.  ei 
clared  to  be  wrongly  decided, 
that  "a  tax  upon  mights  and 
a  tax  up<m  the  transportation 
tax  no  State  can  le^.  The  n 
by  the  recent  decisions,  whicl 
us,  is  thus  stated  in  Bobbins  v 
supra.  "As  before  said,  the  i 
own  internal  commerce,  but  tl 
it  any  right  to  tax  interstate  cc 

The  attorney-general  ably 
argues  that  the  statute  is  val 
competent  for  the  State  to  "  ta 
pation  of  appellant  by  the  mea 
receipts  for  the  raoportionate  i 
in  this  State."  But  this  argu 
without  plausibility,  is  raid; 
Under  the  law  as  authoritativel 
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court  of  last  reoort,  no  tax,  in  any  tonn  or  for 
any  purpose,  can  be  laid  upon  interstate  com- 
merce. The  matter  of  interstate  commerce  is 
a  national  matter,  with  which  States  can  in  no 
wise  interfere.  The  jurisdiction  of  the  Fed- 
eral government  absolutely  excludes  the  States 
from  directly  or  indirectly  hampering  or  tax- 
in^he  commerce  between  the  States. 

The  claim  of  the  State  is  also  put  upon  the 
ground  that  the  appellee  can  be  compelled 
to  p^ay  a  tax  upon  its  ^ross  earnings  for  the 
privilege  of  doing  a  loc^  business  in  Indiana. 
This  position  is  untenable.  In  no  event  can  a 
corporation  engaged  in  the  business  of  inter- 
state commerce  be  taxed  for  the  privilege  of 
doing  business  in  this  or  any  other  State.  This 
principle  early  found  a  place  in  our  jurispru- 
dence. Much  as  the  highest  court  of  the  na- 
tion has  wavered  upon  kindred  questions,  from 
this  principle  it  has  never  departed.  Indeed, 
one  of  the  great  causes  which  led  to  the  adop- 
tion of  our  Federal  Constitution  was  tbe  evil 
produced  by  the  levying  of  tribute,  in  the  form 
of  taxes,  upon  the  commerce  between  the 
States,  by  some  of  the  States,  under  the  Arti- 
cles of  Confederation.  It  is  evident  that  to 
permit  each  State  to  levy  taxes  upon  the 
earnings  of  common  carriers  whose  lines  of 
railroad  traverse  ita  territbrv  would  lead  to 
deplorable  results;  for,  once  tlie  power  is  con- 
oeaed,  then  the  method  of  its  exercise,  the 
amount  of  the  tax,  and  like  matters,  would 
be  within  the  exclusive  control  of  the  Legisla- 


ture of  each  State,  as  neither  the  Federal  nor 
the  State  courts  could  supervise  or  control  their 
discretion. 

The  complaint  does  not  aver  that  passengers- 
were  carrieid  from  point  to  point  within  the 
State.  On  the  contrary,  the  theory  of  that 
pleading  is  that  the  State  may  levy  a  tax  upon 
the  gross  earnings  of  the  corporation,  in  the 
proportion  that  me  distance  traveled  tbroagh 
this  State  bears  to  the  entire  distance  for  which 
fares  were  received.  That  theory  is  unsound 
and  the  complaint  bad.  It  is,  however,  not  the 
fault  of  the  pleader  that  the  complaint  fafls, 
for  it  is  constructed  upon  the  statute  as  well  as^ 
a  complaint  can  be  constructed.  The  statute 
itself  IS  without  force.  The  statute  is  invalid 
because  it  assumes  to  tax  interstate  conmieroe. 
It  is  true  that  it  restricts  Uie  amount  of  the  tax 
to  be  paid  by  the  corporation  to  the  distance 
passengers  are  carried  through  this  State;  but 
that  does  not  relieve  it  of  the  objection  we  have 
stated,  for  the  tax  it  assumes  to  levy  is  upon 
interstate  commerce,  and  not  upon  the  internal 
commerce  of  the  Slate.  A  man  on  his  way  to- 
the  seaboard,  who  travels  ti^rough  Indiana,  is^ 
carried  in  the  course  of  the  interstate  com- 
merce, and  not  in  the  course  of  domestic  coin- 
merce,  and  a  fare  received  &om  him  is  received 
in  the  matter  of  interstate  commerce.  A  fare 
thus  received  no  State  can  tax. 

The  eompladnt  ia  bad  and  the  judgment  i$  of- 
flrmed. 


UNITED  STATES  SUPREME  COURT. 


Joseph  J.  SMITH.  Plff.  in  Err., 

State  of  ALABAMA. 

(From  lawyers'  ed.  U.  S.  Reports,  Bk.  81.) 

1.  The  Statute  of  Alabama  requiring:  lo- 
comotive eng^eers  to  be  examined 
and  licensed  is  not  a  reirulatioii  of  in- 
terstate commerce,  and  does  not  there- 
fore contravene  the  Constitution  of  the 
United  States,  and  is  valid. 

2.  Such  statute  is  properly  an  Aot  of  legis" 
lation,  within  the  power  reserved  to 
the  State  to  regulate  the  relative  rights 
and  duties  of  persons  within  its  terri- 
tory, intended  to  secure  for  the  public 
safety  of  person  and  property. 

8.  Such  statute,  so  far  as  it  affects  transac- 
tions of  conunerce  among^  the  States* 
does  so  indirectly,  incidentally  and  re- 
motely, and  not  so  as  to  burden  or  im- 
pede them;  and  in-  the  particulars  in 
which  it  touches  those  transactions  at 
all  it  is  not  in  conflict  with  any  enact- 
ment of  Congress  on  the  subject,  nor 
contrary  to  any  intention  of  Congress 
to  be  presumed  from  its  silence. 

4.  Any  legislation  of  a  State,  although  in 
pursuance  of  an  acknowledged  power 
reserved  to  it,  which  conflicts  with  the 
actual  exercise  of  the  power  of  Con- 
flpress  over  the  subject  of  commerce, 
must  give  way  before  the  supremacy  of 
the  national  authority. 

6.  The  fee  to  be  paid  by  an  applicant  for 
his  examination  is  not  a  provision  for 


raising^  revenue,  but  is  onlv  an  equiv- 
alent for  the  service  rendered,  and  is  not 
a  tax  or  burden  upon  transportation. 

(Argued  Jan,  4,  1888.    Decided  Jan.  SO,  1888.) 

F\  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama,  to  review  a  judgment  of  fliat 
court  affirming  a  judgment  of  the  City  Court 
of  Mobile,  in  proceedings  upon  a  writ  of  Aaftaa* 
corpus  brought  to  discharge  plaintiff  from  a^ 
commitment.    Judgment  affirmed. 

Statement  by  Mr.  Justice  Matthews: 
This  is  a  writ  of  error  bringing  into  review^ 
a  judgment  of  the  Supreme  Court  of  the  State 
of  Alabama,  affirming  a  judgment  of  the  Cit^ 
Court  of  Mobile.  The  proceeding  in  tbe  lat- 
ter court  was  upon  a  wnt  of  TiabeascorpuMVim 
out  by  the  plaintiff  in  error,  seekinj^  his  dis- 
charge from  the  custody  of  the  Sheriff  of  Ho- 
bUe  Countv,  in  that  State,  under  a  commit- 
ment by  a  justice  of  the  peace  upon  the  charge 
of  handling,  engineering,  driving  and  operatiog 
an  engine  pulling  a  passenger  train  upon  tbe 
Mobile  and  Ohio  Kaihoad  used  in  transporting 
passengers  within  the  County  of  Mobile,  and 
State <n  Alabama,  without  having  obtaioeda 
license  from  the  board  of  examiners  appointed 
\xj  the  Governor  of  said  State,  in  accordance 
with  the  provisions  of  an  Act  entitled  "An  Act 
to  Require  Locomotive  Engineers  in  this  State 
to  be  Examined  and  Licensed  bya  Board  to  be 
Appointed  by  the  (Jovemor  for  That  Purpoie, 
approved  February  28,  1887,  and  after  more 
than  three  months  had  elapsed  from  the  date  of 
appointment  and  qualification  of  said  board. 
The  plaintiff  in  error,  upon  oomplainty  was  com- 
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mitted  bv  the  examining  magistrate  to  the  cus- 
tody of  the  sheriff  to  answer  an  indictment  for 
that  alleged  offense.  The  ground  of  the  appli- 
cation for  discharge  upon  the  writ  of  habeas 
eorpus  in  the  City  Ck)urt  of  Mobile  was  that 
the  Act  of  the  General  Assembly  of  the  State 
of  Alabama,  for  the  violation  of  which  he  was 
held,  was  in  contravention  of  that  clause  of  the 
Constitution  of  the  United  States  which  confers 
upon  Congress  power  to  regulate  commerce 
among  Uie  States. 

The  facts,  as  they  appeared  upon  the  hearing 
upon  the  return  oi  the  writ,  are  as  follows:  the 
petitioner  at  the  time  of  his  arrest  on  July  16, 
1887,  within  the  County  of  Mobile,  was  a  locomo- 
tive engineer  in  the  service  of  the  Mobile  and 
Ohio  iSulroad  Company,  a  corporation  owning 
and  operatins;  a  line  Of  railroad  forming  a  contin- 
uous and  unbroken  line  of  railway  from  Mobile, 
hi  the  State  of  Alabama,  to  St.  Louis,  in  the 
State  of  Missouri,  and  as  such  was  then  en- 
gaged in  handling,  operating,  and  driving  a 
k)Comotive  engine,  attached  to  a  regular  pas- 
senffer  train  on  the  Mobile  and  Ohio  Kailroad, 
within  the  county  and  State,  consisting  of  a 
postal  car  carrying  the  United  States  mail  to 
all  parts  of  the  Union,  a  southern  express  car 
containing  perishable  freight,  money  packages, 
and  other  valuable  merchandise  aestined  to 
Mississippi,  Tennessee,  Kentucky,  and  other 
States,  passenger  coaches,  and  a  Pullman  pal- 
ace sleeping  car  occupied  by  passengers  to  be 
transported  by  said  train  to  the  States  of  Mis- 
sissippi, Tennessee,  and  Kentucky.  The  peti- 
tioners run,  as  a  locomotive  engineer  in  the 
service  of  the  Mobile  and  Ohio  Railroad  Com- 
pany, was  regularly  from  the  City  of  Mobile, 
m  the  State  of  Alabama  to  Corinth,  in  the  State 
of  Mississippi,  sixty  miles  of  which  run  was  in 
the  State  ot  Alabama,  and  two  hundred  and 
sixty-five  miles  in  the  State  of  Mississippi;  and 
he  never  handled  and  operated  an  engine  pulling 
a  train  of  cars  whose  destination  was  a  point 
within  the  State  of  Alabama  when  said  engine 
and  train  of  cars  started  from  a  point  within  that 
State.  His  train  started  at  Mobile,  and  ran 
through  without  change  of  coaches  or  cars  on 
one  continuous  trip.  His  employment  as  loco- 
motive engineer  in  the  service  of  said  company 
also  required  him  to  take  chartre  of  and  handle, 
drive,  and  operate  an  engine  drawing  a  passen- 
ger train  whichstarted  from  St  Louis,  In  theState 
of  Missouri,  destined  to  the  City  of  Mobile.in  the 
State  of  Alabama,  said  train  being  loaded  with 
merchandise  and  occupied  by  passengers  des- 
tined to  Alabama  and  other  States;  this  engine 
and  train  he  took  charge  of  at  Corinth,  in  Mis- 
sissippi, and  handled,  drove  and  operated  the 
same  along  and  over  the  Mobile  and  Ohio 
Bailroad  through  the  States  of  Mississippi  and 
Alabama  to  the  City  of  Mobile.  It  frequently 
happened  that  he  was  ordered  by  the  proper 
ofDcers  of  the  said  company  to  handle,  drive 
and  operate  an  engine  drawing  a  papenger 
train  loaded  with  merchandise,  carrying  the 
United  States  mail,  and  occupied  by  passen- 

STs  from  the  City  of  Mobile,  in  Alabama,  to 
e  City  of  St  Louis,  in  Missouri,  being  al- 
lowed two  lay-overs;  said  train  p&ssing  through 
the  States  of  Alabama,  Missisappi,  Tennessee, 
Illinois,  and  into  the  State  of  Miasouri. 

It  was  admitted  that  the  petitioner  had  not 
obtained  the  license  required  by  the  Act  of  the 
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General  Assembly  of  the  Stat 
February  28, 1887,  and  had  n 
board  of  examiners,  or  any  of 
such  license,  and  that  more  th 
had  elapsed  since  the  appointu 
cation  of  said  board  of  exao 
having  been  duly  appointed  b] 
the  State  under  the  provisions 
,The  Statute  of  Alabama, 
which  is  thus  drawn  in  questi* 
trary  to  the  Constitution  of  tb 
and  the  validity  of  which  has 
the  judgment  of  the  Suprem 
bama  now  in  review,  is  as  folio 

•*Ah  Act  to  Require  Locomot 
this  State  to  be  Examined  ai 
Board  to  be  Appointed  by  1 
That  Purpose. 

'  'Section  \,B€%t  enacted  by  tl 
Uy  cf  Alabama,  That  it  shall 
the  engineer  of  any  railroad  ti 
to  drive  or  operate  or  en^neer 
or  engine  upon  the  main  lini 
any  railroad  in  this  State  whic 
transportation  of  persons,  passe 
without  first  undergoing  an  < 
obtaining  a  license  as  hereinaf 

•'  Sec  2.  Be  it  further  enac 
any  locomotive  engineer  shall 
an  en^e  upon  the  main  lin 
any  railroad  in  this  State  used 
tadon  of  persons  or  freight,  b 
the  board  of  examiners  herei 
f  nr  in  this  Act,  and  be  examio 
or  by  two  or  more  members  tl 
cal  mechanics,  and  concemin 
of  operating  a  locomotive  engi 
petency  as  an  engineer. 

"Sec.  8.  Be  it  further  enacte 
examination  of  any  en^eer  a 
Act,  if  the  applicant  is  foun< 
shall,  upon  payment  of  five  ( 
license,  which  shall  be  signed 
of  tibie  board,  and  which  sht 
fact  that  the  said  engineer  hs 
amined  as  required  by  law  ai 
to  engage  as  an  engineer  on  an 
in  th&  State. 

"Sec.  4.  Be  it  further  enacti 
tion  to  the  examination  provic 
two  (2),  it  shall  be  the  duty  of 
aminers,  before  issuing  the  hc4 
in  this  Act,  to  inquire  into  tl 
habits  of  all  engineers  applyin 
in  no  case  shall  a  license  be  is 
cant  is  foimd  to  be  of  reckle< 
habits. 

"Sec.  6.  Be  it  further  enaeU 
neer  who,  after  procuring  a  U* 
in  this  Act,  shall  at  any  time 
act  of  recklessness,  camessne 
while  running  an  engine,  by  v< 
to  persons  or  prop^ty  is  doi 
within  six  hours  before,  or 
he  is  engaged  in  running  ac 
state  of  Tntodcation,  shall  fo 
with  all  the  rights  and  privi] 
it,  indefinitely  or  for  a  state 
board  may  determine  after  n< 
gineer  to  appear  before  the  b< 
ing  into  ms  act  or  conduct 
duty  of  the  board  to  detem 
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«Dgineer  is  unfit  or  incompetent  by  reason  of 
^uiy  act  or  habit  unknown  at  the  time  of  his  ez- 
^aimnation.  or  acquired  or  formed  subsequent  to 
it;  and  if  it  is  made  to  appear  that  he  is  unfit 
•or  incompetent  from  any  cause,  the  board  shall 
revoke  or  cancel  his  license,  and  shall  notify 
•every  railroad  in  this  State  of  the  action  of  the 
board. 

"Sec.  6.  Be  it  farther  enacted^  That  it  shall 
be  the  duty  of  the  Gtoremor,  as  soon  after  the 
Approval  of  this  Act  as  practicable,  to  appoint 
and  commission  five  skilled  mechanics,  one  of 
whom  shall  reside  in  Birmingham,  one  in 
Hontgomery,one  in  Mobile,  one  in  Selma,  and 
one  In  Eufaula,  who  shall  constitute  a  boaid  of 
•examiners  for  locomotive  engineers.  It  shall 
be  the  duty  of  said  board  to  examine  loco- 
motive engineers,  issue  licenses,  hear  causes 
•of  complaint,  revoke  or  cancel  licenses, 
:and  i>eriorm  such  duties  as  are  provided  in 
this  Act;  Provided,  That  any  one  of  said 
board  shall  have  authority  to  examine  ap- 
plicants for  licenses,  and  if  the  ap{>licant  is 
found  competent,  to  issue  license  to  him;  Pro- 
-videdfurtMr,  That  for  every  examination  pro- 
Tided  in  this  Act,  the  board  or  member  thereof 
making  the  examination  shall  be  entitled  to  five 
•dollars,  to  be  paid  by  the  applicant 

*'Sea  7.  Be  it  further  enacted.  That  all  en- 
j;ineerB  now  employed  in  running  or  operating 
•en^es  upon  railroads  in  this  State  shall  have 
three  months  after  the  appointment  of  the 
boaoxl  herein  provided  withm  which  to  be  ez- 
^tmined  and  to  obtain  a  license. 

"Sec.  8.  Be  it  further  enacted,  That  any  en- 
gineer violating  the  provisions  of  this  Act  shall 
be  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, shall  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  doUars,  and  may  also  be 
sentenced  to  hard  labor  for  the  county  for  not 
more  than  six  months." 

Mesen.  E.  L.  Russell  and  B.  B.  BooBe» 

lorplaintifF  in  error: 

The  power  to  regulate  commerce  with  foreign 
Nations,  and  among  the  several  States,  is  ex- 
•dusively  vested  in  Congress. 

Oibbfrne  v.  Ogden,  22  U.  S.  9  Wheat  1  (6: 23); 
Paseenger  Oaees,  48  IT.  S.  7  How.  288  (12: 702); 
Mobile  Oouniyy.  KimbaU,l(Xi  U.S.  691  (26:288); 
-Gloueeeter  Ferry  Co.  v.  Penneylvania,  114  U.  8. 
196(29: 168);  JFkvrgp  v.  Michigan,  121  IT.  8.  281 
mi  890);  W.  U.  m.  Co.  V.  Pendleton,  122  U.S. 
i47  (80: 1187). 

The  transportation  of  passen^rs  and  freight 
from  one  State  to  another  is  interstate  com- 
merce. 

Gloucester  Ferry  Co,  v.  Pennsylvania,  supra. 

The  nonexerdse  of  the  power  in  respect  to 
the  regulation  of  commerce  between  the  States 
is  equivalent  to  a  declaration  that  such  com- 
merce shall  be  ftree  and  untrammeled. 

Waton  V.  Missouri,  91  U.  S.  276  (28:  847); 
Brown  Y.  Houston,!!^  U.S.  622(29:257);  GUyur 
•cester  Ferry  Oo,y. Pennsylvania,  supra;  Piekard 
▼.  Pullman  8.  Oar  Co.  117  U.  S.  84  (29:  785); 
Wabash,  8t.  L.  <fc  P.JS.  Co.  v.  lUinois,  118  U.  8. 
4K57  (80:  244);  WaUing  v.  Michigan,  116  U.  8. 
446  (29:  691);  Corson  v.  Maryland,  120  U.  8. 
-602  (80: 699);  ffaU  v.  DeCuir,  95  U.  8.  485  (24: 
■547);  Hannibal  d  8t.  J.  B.  B.  Co.  v.  Husen,  95 
U.  8.466(24:627). 

Interstate  commerce  must  be  open  and  free  to 


all  persons,  unless  restricted  by  congressioiial 
legislation. 

Webber  v.  Virginia,  108  U.  8.  844  (26: 565); 
Henderson  v.  Mayor  of  If.  Z,  92  U.  S.  259  (28: 
648);  People  v.  Compagnie  GSnSrale  TransaUan' 
tigue,  107  U.  8.  59  (27:  888). 

A  State  will  not  be  permitted  to  impose  con- 
ditions which  will  amount  to  a  regulation  of 
interstate  commerce. 

Pensaeola  Tel.  Co.  v.  W.  U.  Tel.  Co.  96  U.S. 
1  (24: 708);  Cooper  Mfg.  Co.  v.  Ferguson,  118 
U.  8.  727  (28: 1187);  Case  of  State  Freight  Taa, 
82  U.  8.  15  Wall.  282  (21:  146);  TheMonieUo, 
78  U.  8. 11  Wall.  411  (20: 191);  Passenger  Oases, 
supra;  Bobbins  v.  Shelby  County  Taxing  Dist, 
120  U.  8. 489(80:  694);  Ihrgo  v.  Michigan,  121 
U.  8.  247  (80:  895). 

The  Act  of  the  State  of  Alabama  requiring 
locomotivd  engineers,  engaged  solely  in  inter- 
state transportation,  to  pay  for  and  take  out  a 
license  before  engaging  in  the  business  of  inter- 
state commerce  is  unconstitutional  and  void. 

LaFayetU  Ins.  Co.  v.  French,  59  U.  8.  18 
How.  404  (16:  461);  Ducat  v.  Chicago,  77  U.  S. 
10  Wall.  410-415  (19:  972,  978);  Erne  Ins.  Co. 
V.  Morse,  87  U.  S.  20  WalL  446-456  (22:  865- 
869);  St.  Clair  v.  Cox,  106  U.  8.  86(V-866  (27: 
222-225);  Philadelphia  Fire  Ajsso.  v.  New  Tcfk, 
119  U.8.110-120  (80:  d42-UT);Barron  v.  Bum- 
side,  121  U.S. 200  (80:919);  Welton^.  Missouri, 
supra;  Cook  v.  Pennsylvania,  97  U.  8. 566  (24: 
1015);  Gloucester  Ferry  Oo.t.  Pennsylvania,  114 
U.  8.  196(29:  168);  Fitrgo  v.  Michigan,  121  U. 
S.  244(80:  894);  Bobbins r.  BiOby  Counht  Tax- 
ing Dist.,  Piektml  V.  Pullman  8.  Gar  Co.  and 
Cooper  Mfg.  Co.  v.  Ferguson,  supra;  W.  U.  Td. 
Co.  v.  Texas,  106  U.  8.  460  (26: 1067);  W.  U. 
Tel.  Co.  Y.  Pendleton,  122  U.  8.  847  (80: 118U 

Mr.  T.  Nj  MeCiellan,  for  defendant  in 
error: 

The  State  is  entrusted  with  the  duty  of  crest- 
ing and  maintaining  all  those  internal  regulir 
tions  which  are  necessary  for  the  preservation 
of,  and  the  prevention  of  injury  to,  the  rights 
of  others. 

Tiedeman,  lim.  Police  Powers,  §201;  JTi 
ofJSr.  T.  V.  MUn,  86  U.  8. 11  Pet  102  (9: ' 


& 


\v  Lung  v.  Freeman,  92  U.  8.  280  (28: 

A  State  may  exercise  its  police  power,  even 
though  in  doing  so  it  may  incidentally  operate 
upon  commerce. 

Munn  V.  lUinois,  94  U.  8. 185  (24:  ^;  Bm- 
nibal  d  St.  J.  B.  B.  Co.  v.  Bueen,  95  U.  8.478 
(24:  681);  Patterson  v.  Kentucky,  97  U.  8. 604 
(24: 1116):  Mobile  County  y.  KimbaU,  102  U.  8. 
698  (26:  240);  Morgan's  La.dbT.B.  B.AB. 
S.  Co.  V.  Louisiana  Health  Bd.  118  U.  8.  465 
(80:287). 

If  there  is  no  field  for  the  exercise  of  police 
power,  the  state  legislation  will  be  held  inopera- 
tive and  void. 

PcUtersonr.  Kentucky  and  Chy  Lungy.  Fres- 
man,  supra;  Hannibal  dk  St.  J.  B.  B.  Co.  v. 
Husen,  95  U.  8. 465  (24:  627). 

The  States,  in  the  absence  of  congressiontl 
legislation,  may  enact  laws  to  prevent  the  land- 
ing in  their  ports  of  the  pauper  and  criminal 
classes 

Mayor  of  IT.  7.  v.  MUn,  86  U.  8. 11  Pet  108 
(9:0^);  Henderson  v.  Mayor  of  N.  71 92  U.  8. 
259  (28:  548);  People  y.  Compagnie  GMrcli 
Transatlantwue,  107  U.  8.  59  (27:  883). 

Police  regulations  of  this  nature,  inddeoldlT 
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Inf  oommeroe,liaye  been  sastained  hj  the  courts. 

McDonald  Y.StaU,  81  Ala.  283;  CJUcagoikN, 
W.  B.  Co.  ▼.  FuUer,  84  U.S.  17  Wall  660(31: 
710);  Mobile  <fc  0.  B.  B.  Co.  y.  ataU,  51  Miss. 
187;  Oommontoealth  ▼.  Ea^em  B.  B,  Co.  108 
UBaB.2tS^;PiopleY. Boston  A  A.B.B.  GS?.  70N. 
T.569;  B.B.Comr8.Y.  Portland  dfc  O.Cent.  B.B. 
Co.  68  Me.  269;  Davidson  y.  8taU,  4  Tex.  App. 
645;  Tiedeman,  Lim.  Police  Powers,  §  194; 
Oooley,  Const  Lim.  5th  ed.  579,  et  seq. 

State  quarantine  laws  do  not  derive  their  va- 
lidi^  from  their  adoption  by  Congress. 

MofdU  County  y.  Kimbau^  supra;  Cooley  y. 
Board  of  Wardens^  58  IT.  S.  12  How.  299  (18: 
«96);  Myrgan's  La.  A  T.  B.  B.  dbS.  8.  Co.  y. 
Louisiana  Health  Bd.  supra. 

This  law  is  to  be  tested  byits terms  as  they 
■are,  and  not  by  what  it  might  haye  contained. 

Tusk  Wo.  y.  Hopkins,  118  U.S.  871  (80:  226). 

Mr.  Justice  Katthews  deliyered  the  opinion 
of  the  court: 

The  grant  of  power  to  Congress  in  the  Con- 
stitution to  regulate  commerce  with  foreign 
Kations  and  among  the  several  States,  it  is  con- 
ceded, is  paramount  over  all  legislative  powers 
which,  in  consequence  of  not  having  been 
fflulted  to  Congress,  are  reserved  to  the  States, 
it  follo'ws  that  any  legislation  of  a  State,  al- 
though in  pursuance  of  an  acknowledged 
power  reserved  to  it,  which  conflicts  with  the 
actual  exercise  of  the  power  of  Congress  over 
the  subject  of  commerce,  must  give  way  before 
the  supremacy  of  the  national  authority.  As 
the  regulation  of  commerce  may  consist  in  ab- 
staining from  prescribing  positive  rules  for  its 
<x)nduct,  it  cannot  always  be  said  that  the  power 
to  regialate  is  dormant  because  not  affirmatively 
«xer3sed.  And  when  it  is  manifest  that  Con- 
gress intends  to  leave  that  commerce,  which  is 
subject  to  its  lurisdictlon,  free  and  unfettered 
by  any  positive  regulations,  such  intention 
would  be  contravened  by  state  laws  operating 
as  regulations  of  commerce  as  much  as  though 
these  had  been  expressly  forbidden.  In  such 
cases,  the  existence  of  the  power  to  regulate 
commerce  in  Congress  has  been  construed  to  be 
not  only  paramount  but  exclusive,  so  as  to 
withdraw  the'subject  as  the  basis  of  legislation 
altogether  from  the  States. 

There  are  many  cases,  however,  where  the 
acknowledged  powers  of  a  State  may  be  exerted 
and  applied  in  such  a  manner  as  to  affect  foreign 
or  interstate  commerce  without  being  intended 
to  operate  as  commercial  regulations.  If  their 
operation  and  application  in  such  cases  regulate 
such  commerce,  so  as  to  conflict  with  the  reg- 
filation  of  the  same  subject  by  Congress,  either 
as  expressed  in  positive  laws  or  implied  from  the 
aheence  of  legislation,  such  legislation  on  the 
part  of  the  State,  to  the  extent  of  that  conflict, 
must  be  regarded  as  annulled.  To  draw  the 
line  of  intenerence  between  the  two  fields  of 
Jurisdiction,  and  to  define  and  declare  the  in- 
stances of  unconstitutional  encroachment,  is  a 
JiKiicial  question  often  of  much  difflculu^,  the 
solution  of  which,  perhaps,  is  not  to  be  found 
in  any  single  and  exact  rule  of  decision.  Some 
|;eneral  li^  of  discrimination,  however,  have 
been  drawn  in  varied  and  numerous  decisions 
of  this  court.  It  has  been  uniformly  held,  for 
example,  that  the  States  cannot  by  legislation 
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Constitution  of  the  United 
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Legislation,  in  a  great  var 
affect  commerce  and  pers( 
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land  or  water,  or  engaged  in 
or  interstate,  or  in  any  other 
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foreign  and  interstate  commerce,  the  persons 
engaged  in  it,  and  the  instruments  by  which  it 
is  carried  on." 

The  Statute  of  Indiana  held  to  be  valid  in  that 
case  was  an  addition  to  and  an  amendment  of 
the  general  body  of  the  law  previously  existing, 
and  in  force,  regulating  the  relative  rights  and 
duties  of  persons  within  the  jurisdiction  of  the 
State,  and  operating  upon  them,  even  when 
engaged  in  the  business  of  interstate  commerce. 
This  general  system  of  law,  subject  to  be  mod- 
ified by  state  legislation,  whether  consisting  in 
that  customary  law  which  prevails  as  the  com- 
mon law  of  the  land  in  each  State,  or  as  a  code 
of  positive  provisions  expressly  enacted,  is  nev- 
ertheless the  law  of  the  State  m  which  it  is  ad- 
miaistered,  aqd  derives  all  its  force  and  effect 
from  the  actual  or  presumed  exercise  of  its  leg- 
islative power.  It  does  not  emanate  from  the 
authority  of  the  national  government,  nor  flow 
from  the  exercise  of  any  legislative  powers 
conferred  upon  Congress  by  the  Constitution  of 
the  United  Slates;  nor  can  it  be  implied  as  ex- 
isting by  force  of  any  other  legislative  authority 
than  that  of  the  several  States  in  which  it  is 
enforced.  It  has  never  been  doubted  but  that 
this  entire  body  and  system  of  law,  regulating 
in  general  the  relative  rights  and  duties  of  per- 
sons within  the  territorial  jurisdiction  of  the 
State,  without  regard  to  their  pursuits,  is  sub- 
ject to  change  at  the  will  of  the  Legislature  of 
each  State,  except  as  that  will  may  be  restrained 
by  the  Constitution  of  the  United  States.  It  is 
to  this  law  that  persons  within  the  scope  of  its 
operation  look  for  the  definition  of  their  rights 
and  for  the  redress  of  wron^  committed  upon 
them.  It  is  the  source  of  m  those  relative  ob- 
ligations and  duties  enforceable  by  law,  the  ob- 
servance of  which  the  State  undertakes  to  en- 
force as  its  public  policy.  And  it  was  in  con- 
templation of  the  continued  existence  of  this 
separate  system  of  law  in  each  State  that  the 
Constitution  of  the  United  States  was  framed 
and  ordained  with  such  legislative  powers  as  are 
therein  granted  expressly  or  by  reasonable  im- 
plication. 

It  is  among  these  laws  of  the  States,  there- 
fore, that  we  find  provisions  concerning  the 
rights  and  duties  of  common  carriers  or  per- 
sons and  merchandise,  whether  by  land  or  by 
water,  and  the  means  authorized  by  which  in- 
juries resulting  from  the  failure  properly  to 
perform  their  obligations  may  be  either  pre- 
vented or  redressed.  A  carrier  exercising  his 
calling  within  a  particular  State,  although  en- 
gaged in  the  busmess  of  interstate  commerce, 
Z  answerable  according  to  the  laws  of  the 
State  for  acts  of  nonfeasance  or  misfeasance 
committed  within  its  limits.  If  he  fail  to  de- 
liver goods  to  the  proper  consignee  at  the  right 
time  or  place,  he  is  liable  in  an  action  for  dam- 
ages unaer  the  laws  of  the  State  in  its  courts; 
or  if  by  negligence  in  transportation  he  inflicts 
injury  upon  the  person  of  a  passenger  brought 
from  another  State,  a  right  of  action  for  the 
consequent  damage  is  given  by  the  local  law. 
In  neither  case  would  it  be  a  defense  that  the 
law  giving  the  right  to  redress  was  void  as  be- 
ing an  unconstitutional  regulation  of  com- 
merce by  the  State.  This,  indeed,  was  the 
very  point  decided  in  Sherlock  v.  AUing,  above 
cit(Ki  If  it  is  competent  for  the  State  thus  to 
administer  justice  according  to  its  own  laws 


for  wrongs  done  and  Injuries  suffered,  when 
committal  and  inflicted  by  defendants  whfie 
engaged  in  the  business  of  interstatebr  ford^ 
commerce,  notwithstanding  the  power  over 
those  subjects  conferred  upon  Congress  by  the 
Constitunon,  what  is  there  to  forbid  the  State, 
in  the  further  exercise  of  the  same  jurisdic- 
tion, to  prescribe  the  precautions  and  safe- 
guards foreseen  to  be  necessary  and  proper  to 
prevent  by  anticipation  those  wrongs  and  in- 
juries which,  after  they  have  been  inflicted,  it 
IS  admitted  the  State  has  power  to  redress  and 
punish?  If  the  State  has  power  to  secure  to 
passengers  conveyed  by  common  carriers  in 
their  vehicles  of  transportation  a  right  of  ac- 
tion for  the  recovery  of  dama^  occasioned 
by  the  negligence  of  the  carrier  m  not  provid- 
ing safe  and  suitable  vehicles,  or  employes  of 
sufficient  skill  and  knowledge,  or  in  not  prop- 
erly conducting  and  managing  the  act  of  trans- 
portation, why  may  not  the  State  also  impose, 
on  behalf  of  the  public,  as  additional  means 
of  prevention,  penalties  for  the  nonobservance 
of  these  precautions?  Why  may  it  not  define 
and  declare  what  particular  things  shall  be 
done  and  observed  by  such  a  carrier,  in  order 
to  insure  the  safety  of  the  persons  and  things 
he  carries,  or  of  the  persons  and  property  of 
others  liable  to  be  affected  by  them?     - 

It  is  that  law  which  defines  who  are  or  may 
be  common  carriers,  and  prescribes  the  means 
they  shall  adopt  for  the  safety  of  that  which  is 
committed  to  their  charge,  and  the  rules  ac- 
cording to  which,  under  varying  conditions, 
their  conduct  shall  be  measured  and  judged, 
which  declares  that  the  common  carrier  owes 
the  duty  of  care,  and  what  shall  constitute  that 
negligence  for  which  he  shall  be  responsible. 

But  for  the  provisions  on  the  subject  found 
in  the  local  law  of  each  State,  there  would  be 
no  legal  obligation  on  the  part  of  the  carrier, 
whether  ex  contractu  or  ex  delicto,  to  those  who 
employ  him;  or  if  the  local  law  is  held  not  to 
api^y  where  the  carrier  is  engaged  in  foreign 
or  interstate  commerce,  then,  m  the  absence  of 
laws  passed  by  Congress  or  presumed  to  be 
adopted  by  it,  tnere  can  be  no  rule  of  decision 
based  upon  rights  and  duties  supposed  to  grow 
out  of  the  relation  of  such  earners  to  the  pub- 
lic or  to  individuals.  In  other  words,  if  the 
law  of  the  particular  State  does  not  govern 
that  relation,  and  prescribe  the  rights  and  du- 
ties which  it  implies,  then  there  is  and  can  be 
no  law  that  does  until  Congress  expressly  sup- 
plies it,  or  is  held  by  implication  to  have  sup* 
plied  it,  in  cases  within  its  jurisdiction  over 
foreign  and  interstate  commerce.  The  failure 
of  Congress  to  legislate  can  be  construed  only 
as  an  intention  not  to  disturb  what  already  ex- 
ists, and  is  the  mode  by  which  it  adopts,  for 
cases  within  the  scope  of  its  power,  the  rule  of 
the  state  law,  which  untH  displaced  covers  the 
subject. 

There  is  no  common  law  of  the  United  States, 
in  the  sense  of  a  national  customary  law,  dis^ 
tinct  from  the  common  law  of  England  as 
adopted  by  the  several  States  each  for  itself, 
applied  as  its  local  law,  and  subject  to  such  al- 
teration as  may  be  provided  by  its  own  stat- 
utes. Wheaton  v.  Peters,  88  U.  S.  8  Pet.  591 
[8: 1055].  A  determination  in  a  given  case  of 
what  that  law  is  may  be  different  in  acourt  of  the 
United  States  from  that  which  prevails  In  affect 
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the  judicial  tribunals  of  a  particular  State. 
This  arises  from  the  circuqistance  that  the 
Courts  of  the  United  States,  in  cases  within 
their  jurisdiction,  where  they  are  called  u]M)n 
to  administer  the  law  of  the  State  in  which 
they  sit  or  by  which  the  transaction  is  goY- 
emed,  exercise  an  independent  though  concur- 
rent jurisdiction,  and  are  reouired  to  ascertain 
and  declare  the  law  according  to  their  own 
udgment.  This  is  illustrated  dy  the  case  of 
T.  Cent  B.  R,  Co.  y.  Lockumd,  84  U.  S.  17 
Wall.  867  [21:627]  where  the  common  law  pre- 
Yailing  in  the  State  of  New  Tork,  in  reference 
to  the  liability  of  common  carriers  for  negli- 
gence, receiYed  a  different  interpretation  from 
mat  placed.upon  it  by  the  judicial  tribuiuds  of 
the  State;  but  the  law  as  applied  was  none  the 
less  the  law  of  that  State. 

In  cases,  also,  arising  under  the  lex  mercato- 
ria,  or  law  merchant,  by  reason  of  its  interna- 
tionid  character,  this  court  has  held  itself  less 
bound  by  the  decisions  of  the  state  courts  than 
in  other  cases.  Swift  y.  Tyson,  41  U.  S.  16 
Pet.  1  [108:  661;  Carpenter  y.  Prooidenee  Wash- 
ington Ins,  Co.  41  XLS,  16  Pet.  495110:1044]; 
Oatea  y.  First  Nat.  Batik,  100  U.  S.  289  [26: 
680];  Brooklyn,  0.  A  N.  B.  R.  Co.  y.  National 
Bank  of  the  Bepublie,  102  U.  S.  14  [26:61]. 

There  is,  howeYer,  one  clear  exception  to  the 
statement  that  there  is  no  national  common 
law.  The  interpretation  of  the  Ck>nstitution  of 
the  United  States  is  necessarily  influenced  by 
the  fact  that  its  proYisions  are  framed  in  the 
language  of  the  English  common  law,  and  are 
to  he  read  in  the  light  of  its  history.  The  code 
of  constitutional  and  statutory  construction 
which,  therefore,  is  graduallY  formed  by  the 
Judgments  of  this  court,  in  the  application  of 
the  Ck>n8titution  and  the  laws  and  treaties  made 
in  pursuance  thereof,  has  for  its  basis  so  much 
of  the  common  law  as  may  be  implied  in  the 
subject,  and  constitutes  a  common  law  resting 
on  national  authority.  Moore  y.  U.  8.  91  U.  S. 
270  [28:846]. 

The  Statute  of  Alabama,  the  Yalidity  of 
which  is  drawn  in  question  in  this  case,  does 
not  fall  within  this  exception.  It  would,  in- 
deed, be  competent  for  Cozigress  to  legislate 
upon  its  subject  matter,  ana  to  prescribe  the 
qualiflcations  of  locomotiYe  en|;ineer8  for  em- 
ployment by  carriers  engaged  in  foreign  or  in- 
terstate commerce.  It  has  legislated  upon  a 
similar  subject  by  pr^cribing  the  quaJbQca- 
tions  for  pilots  and  engineers  of  steam  Yessels 
engitfed  in  the  coasting  trade  and  naYigating 
the  inland  waters  of  the  United  States  while 
engaged  in  commerce  among  the  States  (Rcy. 
Stat.  tit.  62,  §§  4899-4500);  and  such  legisla- 
tion undoubtedly  is  justified,  on  the  ground 
that  it  is  incident  to  the  power  to  regulate  in- 
terstate commerce. 

In  8innot  y.  Danenport,  68  U.  S.  22  How. 
227  [16:2481,  this  court  adjudged  a  law  of  the 
State  of  Alabama  to  be  imconstitutional — so 
far  as  it  applied  to  Yessels  engaged  in  interstate 
commerce— which  prohibit^  any  steamboat 
fhnn  naYigating  any  of  the  waters  of  the  State 
without  complYing  with  certain  prescribed  con- 
ditions, inconsistent  with  the  Act  of  Ck)ngress 
of  February  17, 1798,  hi  reference  to  the  en- 
rollment and  licensinfl^  of  Yessels  engaged  in 
the  coastine  trade,  fii  Uiat  case  it  was  said, 
p.  248  [247]:  "The  whole  commercial  marine 
Ihtsb  8. 


of  the  country  is  placed  b; 
under  the  regulation  of  Con 
passed  by  that  body  in  the  ri 
cation  and  trade,  whether  f o 
is  therefore  but  the  exercise 
power.  When,  therefore,  ai 
lature  of  a  State  prescribes 
subject  repuffnant  to  and  inc 
regulation  of  Congress,  thes 
way,  and  this  without  regAi 
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enactment." 
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companies  engaged  in  the  tra 
sengers  and  eoods  among 
that  case  would  supersede  ai 
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thority. 

But  the  proYisions  on  the 
in  the  Statute  of  Alabama  u 
are  not  regulations  of  interst 
is  a  misnomer  to  call  them  i 
in  themselYes,  tiiey  are  part 
the  local  law  which,  as  we  i 
properly  goYcms  the  relatioi 
of  passengers  and  merchand 
who  employ  them,  which 
until  Uiey  come  in  conflict  y^ 
ments  of  Congress  in  the  ei 
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remain  as  the  law  ffOYemlng 
charge  of  their  obligations 
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No  objection  to  the  stati 
ment  to  the  free  transaction  o 
Uie  States,  can  be  found  in 
provisions.  It  requires  thai 
engineer  shall  haYC  a  licene 
limit  the  number  of  persoi 
censed  nor  prescribe  any  ai 
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for  raising  rcYenue,  but  is 
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acter  and  habits,  and  to  witl 
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Certainlv  it  is  the  duty  of  e* 
er  engaged  in  the  domestic 
State  or  in  interstate  comme 
furnish  itself  with  locomoti 

Erecise  description,  compete 
ed,  skilled  and  sober;  and  if 
lessness  in  the  selection  of  a 
qualified,  injury  or  loss  is  c 
no  matter  in  what  business  c 
sible  according  to  the  local  la 
em  in  such  cases,  in  the  ai 
aional  legislation. 

The  statute  in  question  fu 
any  engineer  licensed  under  t 
his  license  if  at  any  timef ound 
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of  examiners^  of  an  act  of  lecklessness,  careless- 
ness or  negligence,  while  running  an  engine, 
by  which  &mage  to  person  or  property  is  done, 
or  who  shall  immediately  preceding  or  during 
the  time  he  is  engaged  in  running  an  engine  be 
in  a  state  of  intoxication;  and  the  board  is 
authorized  to  revoke  and  cancel  the  license 
whenever  they  shall  be  satisfied  of  the  unfitness 
or  incompetency  of  the  engineer  bjr  reason  of 
any  act  or  habit  uBknown  at  the  time  of  his 
examination,  or  acquired  or  formed  subsequent 
to  it.  The  eighth  section  of  the  Act  declares  that 
any  engineer  violating  its  provisions  shall  be 
^ilty  of  a  misdemeanor,  and  upon  conviction 
inflicts  upon  him  Uie  punishment  of  a  fine  not 
less  than  $50  nor  more  than  $600,  and  also  that 
he  may  be  sentenced  to  hard  labor  for  the  coun- 
ify  for  not  more  than  six  months. 

If  a  locomotive  engineer,  running  an  ens ine, 
as  was  the  petitioner  in  this  case,  m  the  busi- 
ness of  transporting  passengers  and  eoods  be- 
tween Alabama  andother  States,  should,  while 
in  that  State,  by  mere  negligence  and  reckless- 
ness in  operating  his  en^e,  cause  the  death  of 
one  or  more  passengers  carried,  he  might  cer- 
tainlv  be  held  to  answer  to  the  criminallawsof 
the  State  if  thev  declare  the  offense  ii  such  a 
case  to  be  manslaughter.  The  power  to  pun- 
ish for  the  offense  after  it  is  committed  cer- 
tainly includes  the  power  to  provide  penalties 
directed,  as  are  those  in  the  statute  in  question, 
against  those  acts  of  omission  which,  if  per- 
formed, would  prevent  the  commission  of  tiie 
lamr  offense. 

It  is  to  be  remembered  that  railroads  are  not 
natural  highways  of  trade  and  commerce. 
They  are  artificial  creations;  they  are  construct- 
ed within  the  territorial  limits  of  a  State,  and 
by  the  authority  of  its  laws,  and  ordinarilv  by 
means  of  corporations  exercising  their  fran- 
chises by  limited  grants  from  the  State.  The 
places  where  they  may  be  located,  and  the  plans 
according  to  which  they  must  be  constructed, 
are  prescribed  by  the  legislation  of  the  State. 
Their  operation  reauires  the  use  of  instruments 
and  agencies  attenaed  with  special  risks  and 
dangers,  the  proper  management  of  which  in- 
volves peculiar  knowledge,  training,  skill,  and 
care.  The  safety  of  the  public  in  person  and 
property  demands  the  use  of  specific  guards  and  | 


precautions.  The  width  of  the  gauge,  the 
character  of  the^  grades,  the  mode  of  crossing 
streams  by  culverts  and  bridges,  the  kind  of 
cuts  and  tunnels,  the  mode  of  crossing  other 
highways,  the  pladng  of  watdimen  and  signals 
at  points  of  special  danger,  the  rate  of  roeedat 
stations  and  through  vifiages,  towns,  and  cities, 
are  all  matters  naturally  and  peculiarly  within 
the  provisions  of  that  law  from  the  authority 
of  which  these  modem  highways  of  commerce 
derive  their  existence.  The  rules  prescribed 
for  their  construction  and  for  their  managemcDt 
and  operation,  designed  to  protect  persons  and 
property,  otherwise  enduigered  by  their  use,, 
are  strictly  within  the  limits  of  the  local  law. 
They  are  not  per  se  regulations  of  .commerce; 
it  is  only  when  they  operate  as  such  in  the  cir- 
cumstances of  their  application,  and  conflict 
with  the  expressed  or  presumed  will  of  Con- 
gress exerted  on  the  same  subject,  that  they  can 
be  required  to  give  way  to  the  supreme  author- 
ity of  the  Constitution. 

In  conclusion  we  find,  therefore:  first,  that 
the  Statute  of  Alabama,  the  validity  of  which 
is  imder  consideration,  is  not,  considered  in  its 
own  nature,  a  regulation  of  interstate  com- 
merce, even  when  applied  as  in  the  case  under 
consideration;  secondly,  that  it  is  properly  an 
act  of  legislation  within  the  soox>e  of  the  ad- 
mitted power  reserved  to  the  States  tor^ulate 
the  relative  riehts  and  duties  of  persons  oeipg 
and  acting  within  its  territorial  jurisdiction,  in- 
tended to  operate  so  as  to  secure  for  the  pub- 
lic safety  of  person  and  property;  and,  thirdly, 
that,  so  far  as  it  affects  transactions  of  com- 
merce amon^  the  States,  it  does  so  only  indirect^ 
ly,  incidentuly,  and  remotely,  and  not  so  as  to 
burden  or  imi>ede  them;  ana,  in  the  ])articQ- 
lars  in  which  it  touches  those  transactions  at 
all,  it  is  not  in  conflict  with  any  express  enact- 
ment of  Congress  on  the  subject,  nor  contrary 
to  any  intention  of  Congress  to  be  presumed 
from  its  silence. 

For  these  reasons,  we  hold  this  statute,  so 
far  as  it  is  alleged  to  contravene  the  Constitu- 
tion of  the  United  States,  to  be  a  valid  law. 

TTie  judgment  of  the  Supreme  Oourt  cf  Ala- 
hama  is,  therrfore,  affirmed. 

Mr,  Justice  Bradley  dissentedi 


THE  INTERSTATE  COMMERCE  COMMISSION. 


John  Henry  NICOLAI,  Trading  as  the  Eagle 

Oil  Works, 

PENNSYLVANIA  R.  R  CO.,  Pennsylvania 
Co.,  and  Pittsburgh,  Cincinnati  &  St.  Louis 
R  Co. 

(No.  100.) 

John  W.  8.  BRADY  and  George  T.  Park- 
hurst,  Copartners  under  the  Firm  Name  of 
«j.  Parkhurst,  Jr.  &  Co., 

SAME. 
(No.  101.) 

THE  original  complaints  in  these  actions,  al- 
leging excessive  rates  on  crude  petroleum 
oil,  filed  November  28,  1887  (see  ante,  649), 
were  against  the  Pennsylvania  Railroad  Com- 


pany only,  and  the  cases  were  heard  and  sub- 
mitted on  January  28, 1888. 

On  February  18,  1888,  the  Commission  is- 
sued an  order  giving  leave  to  the  respective 
complainants  to  amend  the  complaints  by  mak- 
ing the  Pennsylvania  Company  a  party  def end- 
ant.  On  February  21. 1888,  a  like  order  was 
issued,  ^ving  leave  to  amend  the  complaints 
by  making  the  Pittsburgh,  Cincinnati  &  St. 
Louis  Railway  Company  a  party  defendant. 

Amended  complaints,  containing  such  addi- 
tional parties,  were  filed  March  17,  1888,  and 
the  new  defendants  served  with  copies  thereof. 

On  April  8, 1888,  the  new  defendants  filed 
answers,  of  which  an  abstract  la  now  given. 

Mr,  John  Henry  Keene*  for  complain- 
ants. 

Mr.  James  A.  Iionn»  for  defendant  the 
Pennsylvania  Railroad  (Company. 
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Mr,  J.  T.  Brooks,  for  defendants  the 
Pennsylyania  Company  and  the  Pittsburgh, 
Cincinnati  &  St.  Louis  Kailway  Company. 

Abstract  of  Ai^swbbs. 


The  Pennsylvania  Company  denies  each  and 
every  averment  in  said  complaints  contained 
so  far  as  relates  to  it. 

The  Pittsburgh,  Cincinnati  &  St.  Louis  Rail- 
way Company  denies  generally  the  allegations 
of  the  complaints,  and  says  that  during  the 
period  specified  it  transported  no  oil  whatever 
in  the  direction  of  Baltimore  from  Washington, 
or  made  any  engagement  to  carry  such  oil, 
other  than  to  carry  the  same  upon  the  Char- 
tiers  Railway,  controlled  by  it,  between  Wash- 
ington, Pennsylvania,  and  Mansfield,  Pennsyl- 
vania, and  on. its  own  line  between  Mansfield 
and  Pittsburgh,  Pennsylvania;  that  all  it  had 
to  do  with  such  transportations  was  to  carry 
sudi  oil  from  Washington  to  Pittsburgh ;  that 
its  uniform  rate  on  SX  so  transported  by  it 
from  Washington  to  Pittsburgh  was  fifteen 
cents  per  barrel  to  all  parties,  whether  the 
same  was  delivered  to  owners  at  Pittsburgh  or 
to  common  carriers  for  transportation  eastward 
of  Pittsburgh:  and  that  said  rate  of  fifteen 
cents  so  charged  was  and  is  a  reasonable  rate 
for  such  service. 


Reuben  L.  RICE  et  cU.,  Partners  as  Rice, 
Robinson  &  Witherop, 

WESTERN  NEW  YORK  &  PENNSYL- 
VANIA R  CO.  and  G.  Clinton  Gardner, 
Receiver  of  the  Buffalo,  New  York  &  Phil- 
adelphia R  Co. 

(No  119.) 

ABSTRACT  of  answers  to  additional  com- 
plaint filed  April  8, 1888.  See  original  com- 
plaint ante,  717;  additional  complaint,  ante, 
792;  answers  to  original,  complaint  ante,  795. 

Mr,  Qeovae  2iabriskie»  for  defendants. 

The  defendant.  The  Western  New  York  & 
Pennsylvania  Railroad  Company,  answering 
the  additional  complaint  filed  herein,  says  that 
the  same  is  not  filed  by  authority  of  law  or  by 
permission  of  the  Commission,  that  it  is  irreg- 
ular  and  the  Commission  has  no  jurisdiction 
to  entertain  said  additional  complaint. 

Further  answering  and  saving  all  objection, 
the  defendant  denies  that  it,  by  way  of  retali- 
ation or  revenge,  raised  the  rate  of  March  1, 
18^,  for  carrying  oil  in  car  loads  from  Titus- 
ville,  Pennsylvania,  to  Buffalo,  New  York, 
from  thirty-four  to  thirty-six  cents  per  barrel, 
but  admits  that  before  the  petition  herein  was 
filed  or  served  the  rates  on  its  road  on  fourth, 
fifth,  and  sixth  classes  were  raised  and  that 
refined  petroleum  is  in  its  fifth  class,  and  as 
such  was  included  in  such  advance,  and  de- 
fendant denies  that  such  advance  was  intended 
to  discriminate  between  oil  shipments  for  Buf • 
falo  and  those  for  points  more  distant  or 
a^nst  petitioners,  or  against  Buffalo. 

Defendant  denies  the  allegation  in  paragraph 
8  of  said  additional  complaint. 

The  defendant,  G.  Clinton  Gardner,  Re- 
ceiver of  the  Buffalo,  New  York  &  Philadel- 
phia Railroad  Company,  denies  the  jurisdic- 
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tion  of  the  Commission  to  hear  said  additional 
complaint  and  says  he  is  a  stranger  to  all  the 
matters  and  things  alleged  therein. 


WORCESTER  EXCURSION  CAR  CO. 

c. 

PENNSYLVANIA  R  CO. 

(No.  129.) 

COMPLAINT  filed  April  8,  1888,  charging 
uniust  discrimination  in  hauling  cars  of 
the  Pullman  Palace  Car  Company  and  in  refus- 
ing to  haul  cars  belonging  to  the  complainant 
company. 

1.  The  complainant  is  a  corporation  legallv 
organized  under  the  laws  of  the  Commonwealth 
of  Massachusetts  * 'For  the  purpose  of  building, 
constructing,  furnishing,  and  keeping  in  re- 
pair cars  to  be  run  upon  railroads  for  the  use- 
and  pleasure  of  hunting  parties  and  excur- 
sions." It  has  its  office  in  the  City  of  Worces- 
ter, in  said  Commonwealth  of  M!assachusetts. 

2.  The  defendant  is  a  railroad  corporatioi^ 
engaged  in  the  transportation  of  passengers  and 
property  by  railroad  from  one  State  to  another 
owning  or  operating  railroads  or  lines  of  rail- 
roads from  one  State  to  another,  and  subject 
to  the  provisions  of  chapter  104  of  the  Acts  of 
Congress  for  the  year  1887,  entitled,  "An  Act 
to  Isolate  Commerce,"  and  known  as  the  In- 
terstate Commerce  Act 

8.  It  operates,  amonf  others,  lines  of  rail- 
road between  Chica^,  in  the  State  of  Illinois, 
and  Philadelphia,  m  the  State  of  Pennsyl- 
vania, and  Kew  York,  in  the  State  of  New 
York,  and  between  Pittsburgh,  in  the  State  of 
Pennsylvania,  and  New  York,  in  the  State  of 
New  York. 

4.  The  complainant  owns  cars  constructed 
and  fitted  up  as  set  forth  in  its  charter  afore- 
said, for  which  there  is  a  constant  use  and  de- 
mand. Said  cars  are  of  proper  construction  to 
be  hauled  over  the  defenoant's  lines  of  railroad 
safely  and  conveniently,  and  the  complainant 
has  always  been  ready  and  willing,  and  has 
offered  to  pay  all  regular  and  proper  charges 
for  such  service. 

5.  The  complainant  has  requested  the  de- 
fendant to  draw  the  complainant's  cars  over 
the  defendant's  railroads  from  Chicago,  afore- 
said, to  Philadelphia,  aforesaid,  and  New  York 
City,  aforesaid,  and  from  Pittsburgh,  afore- 
said, to  New  York  City,  and  has  offered  to  pay 
the  regular  and  proper  charge  for  said  service, 
but  the  defendant  refused  to  haul  the  com- 
plainant's cars  as  above  requested,  to  the  great 
inconvenience  and  damage  of  the  complainant. 

6.  Other  corporations  own  and  operate  cara 
for  purposes  of  passenger  and  property  trans- 
portation from  State  to  State,  which,  like  th& 
complainant,  do  not  own  and  operate  railroads, 
but  whose  cars  are  hauled  by  railroad  corpora- 
tions. Among  said  corporations  is  the  Pull* 
man  Palace  Car  Company. 

7.  The  complainant  says  that  the  defendant 
hauls  the  cars  of  the  Pullman  Palace  Car  Com- 
pany, similar  to  the  complainant's  cars,  over 
its  railroads  for  the  same  purposes  for  which 
the  complainant  requested  it  to  draw  its  cara 
and  upon  terms  with  which  the  complainant 
was  willing  and  offered  to  comply,  and  the  de- 


^12 


R£KD  y.  Chic.  &  N.  R.  Co.— Slaffbt  t.  Csntbal  B.  li.  of  G^oboia. 


1888. 


f endant  refused  to  haul  the  complainaut's  cars 
for  the  reason  that  it  was  under  contract  with 
the  Pullman  Palace  Oar  Company  to  haul  its 
-cars  exclusively  for  the  purposes  for  which  the 
^complainant  owns  and  operates  its  cars. 

8.  The  complainant  says  that  the  defendant 
has  given  an  undue  and  unreasonable  discrimi- 
nation and  advantage  in  favor  of  the  said  Pull- 
man Palace  Car  Company,  and  has  subjected 
the  complainant  to  an  undue  and  unreasonable 
prejudice  and  disadvantage,  to  its  great  dam- 
age and  loss. 

The  complainant  prays: 

1.  That  it  might  be  relieved  from  the  unjust 
•discrimination  above  set  forth; 

3.  That  the  Pennsylvania  Railroad  Com- 
pany may  be  enjoined  and  restrained  from  re- 
•ceiving  and  hauling  the  cars  of  the  Pullman 
Palace  Car  Company  or  any  other  company 
•exclusively,  or  upon  more  favorable  terms 
than  it  will  receive  and  haul  the  cars  of  the 
•complainant; 

8.  That  the  Pennsylvania  Railroad  Company 
may  be  ordered  to  receive  and  haul  the  cars  of 
the  complainant  upon  the  same  terms  and  con- 
•ditions  as  it  receives  and  hauls  the  cars  of  the 
Pullman  Palace  Car  Company  or  of  any  other 
similar  company; 

4.  And  for  such  other  and  further  relief  as 
to  your  honorable  board  shall  seem  just  and 
proper. 

Worcester  Excursion  Car  Company, 
By  Rice,  King  &  Rice,  its  attorneys 


William  P.  REND 
t>. 

CHICAGO  &  NORTHWESTERN  R.  Co. 

(No.  127.) 

ABSTRACT  of  Answer  filed  April  9, 1888. 
See  complaint,  ante,  798. 

Mr,  W.  C«  Oovdy,  attorney  for  defendant. 

The  defendant  admits,  substantiallv,  the  in- 
troductory allegations  of  the  complaint  and 
«ays  that  there  are  coal  mines  in  addition  to 
those  at  Wilmington  and  Sprine  Valley  at 
Streator,  Minonis,  Lacon.  Wyonnng,  Peoria, 
Farmington,  Canton,  Vermont,  Monmouth 
and  Burlington  and  other  points  north  of  a 
line  drawn  through  said  points;  that  the  coal 
mined  at  such  places  is  carried  to  the  north 
and  northwest  upon  difficult  lines  of  road,  to 
points  in  Wisconsin,  Minnesota  and  Dakota, 
without  shipment  through  Chicago,  except  the 
so-called  Wilmington  mines,  from  which  the 
most  direct  route  is  through  the  City  of  Chi- 
cago. 

That  the  railways  carrying  said  coal  agreed 
upon  the  rates  to  be  charged  from  said  points, 
making  the  same  in  a  group  and  describing  the 
territory  as  follows:  *'  On  and  north  or  west 
of  the  line  drawn  along  the  Chicago  &  Alton 
Railroad  from  Chicago  to  Dwiffbt;  thence 
to  Streator,  thence  to  Lacon,  ana  north  and 
west  of  the  line  from  Lacon  to  Peoria  by 
the  Chicago,  Rock  Island  &  Pacific;  thence 
along  the  Central  Iowa  Railway  from  Peoria 
to  FarmingtOL;  and  thence  bv  the  Chicago, 
Burlington  &  Quincy  Railroad  through  Can- 
ion,  Vermont,  Bushnell  and  Monmouth,  Illi- 
nois, to  Burlington,  Iowa,  including  points  in 


such  boundary  line,  and  also  including  on  and 
north  of  the  line  of  the  Toledo,  Peoria  &  West- 
ern from  Canton,  Illinois,  through  Bushnell  to 
Iowa  Junction,  and  also  including  Minonk  on 
the  Illinois  Central  Railroad  and  it  was  agreed 
that  the  tariff  from  each  of  said  points  should 
be  the  same  to  the  several  points  of  destinatioa. 
Defendant  says  that  the  establishment  of  said 
group  is  proper,  under  the  Law,  and  the  rates 
are  entirely  reasonable. 

Defendant  also  says  it  has  made  no  ioint 
tariffs  with  railways  running  east  from  Chica' 
go  into  Ohio  and  Pennsylvania. 


OHIO  COAL  EXCHANGE 

V, 

WISCONSIN  CENTRAL  R  CO. 
(No.  126.) 

ABSTRACT  of  Answer  filed  April  6. 1888. 
See  complaint,  ante,  793. 
Defendant  says  it  has  not  made,  or  knowine- 
ly  been  a  party  to,  any  through  rates  or  di- 
visions with  the  Chicago  &  Eastern  IlliDois  R 
Co.  on  Indiana  block  coal,  and  that  its  only 
rates  on  said  coal  are  the  full  local  tariff  rates 
from  Chicago. 


J.  W.  SLAPPEY  et  al.    (The  MarshallFllle 
Cider  &  Vinegar  Co.) 

CENTRAL  R.  R.  OP  QEORaiA.  Brunswick 
&  Western  R  R.  Co.,  Savannah,  Florida  A 
Western  R  R.  Co.,  and  South  Florida  R 
R  Co. 

(No.  104.) 

ABSTRACT  of  Answers  to  complaint  given 
ante,  675. 

Messrs.  Lawton  &  Cnnlnghafn,  for  de- 
fendants. 

The  <m8u>er  qf  the  Central  BaOroad  of  Oeorgiat 
filed  March  16,  1888.  admito  that  the  rate  from 
Marshall ville,  (Georgia,  to  Tampa,  Florida,  on 
said  class  of  freight  was  $1  per  100  pounds, 
but  that  the  same,  without  reference  to  the 
petition  herein,  was  reduced  to  eighty-six  cents 
per  100  pounds,  by  reason  of  the  action  of  the 
Florida  Railroad  Commission,  and  denies  that 
the  rate  from  Macon,  Qeorgia,  to  Tampa  was 
ever  fifty-two  cents  per  IW)  pounds  on  said 
class  of  freight,  while  the  above  rate  of  $1  per 
100  pounds  from  Marshallville  was  in  force, 
but  that  the  same  was  $1  per  100  pounds,  and 
when  the  above  reduction  was  made  the  same 
rate  of  eighty-six  cents  per  100  pounds  went 
into  effect  from  Macon,  €torgia. 

ITie answer  af  the  Brunsmek  db  WesternR  R 
Oo,  filed  March  80,  1888,  disclaima  any  knowl- 
edge of  the  transportation  of  the  property  in 
question  and  denies  any  participation  therein. 

The  answer  of  ifie  Savannah,  Florida  A  West- 
ern R.  R.  Oo.  filed  April  5.  1888.  says  that  the 
Central  Railroad  of  Georgia  is  the  initial  road 
in  the.  transportation  of  said  freight;  that  it 
did  not  make  the  rale  of  $1  per  100  pounds 
complained  of;  that  when  notice  of  said  rata 
was  received  by  it  the  same  was  referred  back 
to  the  initial  company  and  the  rate  corrected 
to  eighty-six  cents  per  100  pounds  was  thers- 
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«poli8  Is  just  as  free  of  transportation  charges 
SB  is  property  delivered  to  defendants  by  Mil- 
waukee shippers. 

Complainant  is  notified  that  siiid  discrimina- 
tion will  be  discontinued  February  22. 1888;  but 
it  is  continued  in  the  mean  time,  and  complain- 
ant therefore  petitions  that  defendants  be  ad- 
judged guilty  of  unjust  discrimination  against 
Milwaukee  in  yiolaUon  of  the  Act  to  Regulate 
Commerce. 


John  D.  HECK  ard  L.  J.  A.  Petree,  compos- 
ing firm  of  Heck  &  Petree, 

V. 

EAST  TENNESSEE.  VIRGINIA  &  GEOR 
GIA  R.  Co;  KnoxviUe  &  Ohio  R.  R.  Co.; 
Richmond  &  Danyille  R  R.  Co. ;  Richmond 
A  West  Point  Terminal  &  Warehouse  Co. ; 
Coal  Creek  &  New  River  R.  R.  Co. 

(No.  78.) 

*A  railroad  chartered  by  the  State  of  Ten- 
nessee owns  a  short  road  whoUjr  in  that 
State,  but  never  owned  any  rolbng  stock 
nor  operated  its  road.  The  road  was 
used  and  operated  as  a  means  of  con- 
du<^inflr  interstate  traffic  in  coal  by 
companies  ovrninff  connecting  inter- 
state roads.    Heidi 

1.  That  the  short  road  is  one  of  the  facili- 
ties and  instramentalities  of  interstate 
commerce,  and,  as  such,  is  subject  to 
the  provisions  of  the  Act  to  Regulate 
Commerce. 

2.  In  respect  to  such  trafSo  the  duties  of 
such  a  road  to  the  public  are  the  same, 
without  respect  to  ownership,  corporate 
control,  the  authority  or  means  of  its 
construction. 

3.  As  one  of  the '  'instrumentalities  of  ship- 
ment or  carriage^'  it  must  be  accessible 
to  all  interstate  shippers  on  equal 
and  reasonable  terms.  The  public 
cannot  be  depriyed  of  this  riffht  by  the 
separate  or  joint  action  of  defendants. 

4.  The  traffic  in  question  is  interstate 
trafQc.  The  companies  conducting  it 
use  this  short  road  as  a  facility  to  such 
traffic.  They  cannot  be  permitted  to 
use  it  for  purposes  of  discrimination 
bet^ween  inine  owners  on  its  line. 

5.  The  claim  for  pecuniary  damages  pre- 
sents a  case  at  common  law,  in  which 
defendants  are  entitled  to  a  jury  triaL 

(Heard  Deo.  9. 1887;    Decided  Feb.  15, 1888.) 

COMPLAINT  alleging  discrimiDatioD  in  fur 
nishing  cars  for  transportation  of  coal,  and 
demanding  pecuniary  damages.  See  complaint, 
iifite,  498. 

MestTB.  Webb  Sb  McClun^,  and  S.  F. 
Phillips,  for  petitioner. 

M€$$r9,  W.  M.  Baxter  and  E.  M.  John- 
son, for  defendants,  East  Tennessee,   Vir- 
finia  &  Georgia  R  Co.,  and  Enoxville  &  Ohio 
L  R.  Co. 

Mr.  J.  T.  Worthin^on,  for  defendants, 
Richmond  &  Danville  R.  R.  Co.,  and  Rich- 

^Head  notes  by  Ck)Oi«iY,  Chairman, 
Inter  S. 


mond  &  West  Point  Terminal  &  Warehouse 
Co. 

Mr.  E.  R.  Chapman,  for  defendant.  Coal 
Creek  &  New  Rivor  R.  R.  Co. 

Rbpobt  Ain>  Opiniok  of  thr  Commission. 

Morrison*  Oommisnoner: 

The  complaint  against  the  defendants  is  that 
on  April  15,  1887,  and  continually  smce  then, 
they  refused  to  transport  coal  "which  up  to 
that  time  they  had  transported  for  the  com- 
plainants from  their  mine  in  the  Coal  Creek 
co^  field,  in  the  State  of  Tennessee,  to  their 
customers  in  North  Carolina  and  other  States; 
that  while  so  refusing  to  carry  complainants' 
coal,  the  defendants  carrried  and  continued  to 
carry  coal  from  said  coal  field  since  April  16. 
1887,  as  they  did  before,  for  other  miners  and 
shippers;  that  in  respect  of  the  traffic  in  coal 
the  defendants  unjustly  discriminate  against 
the  complainants  and  refuse  to  a£Ford  them  the 
reasonable  and  equal  advantages  for  forward- 
ing coal  afforded  to  others.  Complainants  ask 
that  their  rights  as  shippers  of  coal  may  be  se- 
cured to  them  by  order  of  this  Commission, 
and  that  large  pecuniary  damages  may  be 
awarded  to  them  which  they  claim  for  their 
alleged  losses  by  nonshipment  of  their  coal. 

The  Coal  Creek  &  New  River  Railroad 
Company,  answering  separately,  denies  that 
it  discriminates  unjustly  or  at  all  against  the 
complainants,  denies  that  it  refused  to  afford 
them  any  facilities  afforded  to  other  shippers  of 
coal  on  the  line  of  defendant's  road;  and  denies 
that  it  refused  the  use  of  its  track  to  the  plaint- 
iffs by  the  stoppage  of  the  running  thereon  of 
engines  and  cars  of  other  companies,  except 
bv  general  refusal  which  applied  to  any  and 
all  use  of  its  road  or  track.  It  alleges  that  any 
use  of  said  track  subsequent  to  such  general 
refusal  has  been  under  an  arrangement  open 
alike  to  all  shippers,  and  that  no  application 
has  been  made  by  complainants  for  any  ar- 
rangement. 

The  East  Temies8ee,yirginia  &  Georgia  Rail- 
way Company  and  the  Knoxville  A  Ohio  Rail- 
roEbd  Company,twoof  thedefendant  companies, 
jointly  answering,  deny  the  existence  of  any 
facts  which  gives  the  riffht  to  or  makes  it  the 
duty  of  said  last  named  company  to  operate 
the  road  of  said  Coal  Creek  &  New  River 
Company  as  against  its  consent  and  express 
orders;  deny  Uiat  they  or  either  of  them  have 
ever  managed  or  controlled  said  Coal  Creek  & 
New  River  Road  or  run  cars  or  engines  over  it 
at  any  time,  except  by  its  acquiescence  and 
authority.  They  aver  that  subject  to  such  ac- 
quiescence the  Enoxville  <&  Ohio  Railroad 
Company  heretofore  ran  its  engines  and  cars, 
and  engines  and  cars  under  its  control,  over 
the  line  of  said  Coal  Creek  <&  New  River  Road 
to  accommodate  coal  miners  on  the  line 
thereof,  for  which  service  a  switching  charge 
was  made;  that  such  service  was  discontinued 
on  all  of  its  road  by  order  of  said  Coal  Creek 
&  New  River  Company  and  with  its  authority 
and  acquiescence  restored  on  so  much  of  its 
road  as  extends  to  the  mine  of  the  Excelsior 
Coal  Company,  and  within  one  fourth  mile  of 
complainantsinine.  And  except  as  above 
stated  these  defendants  deny  every  other  alle- 
gation of  complainants  and  deny  jurisdiction 
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have  been  accustomed  to  stop  and  consider 
these  questions.  If  presented,  they  have  been 
brushed  aside,  in  the  race  for  bu8l«ess  which 
absorbs  the  entire  community.  A  common 
carrier  should  be  as  sensitive  to  suspicion  of 
unfairness  as  a  register  of  deeds,  clerk  of  a 
court,  or  any  other  public  servant.  The  pur- 
chase of  his  services  at  a  stated  price,  equal  to 
all,  should  be  a  matter  of  course  with  every 
shipper,  without  any  more  thought  of  obtain- 
ing personal  advantage  in  the  transaction  than 
of  counterfeiting  the  coin  that  pays  the  bill. 

The  re-establishment  of  a  correct  public  sen- 
timent upon  this  most  important  matter  must 
be  effected  by  the  enactment  and  enforcement 
of  just  laws.  In  the  Act  to  Regulate  Com- 
merce the  country  is  brought  face  to  face  with 
certain  principles  governing  transportation  by 
common  carriers  which  had  been  almost  totally 
overlooked.  One  is  that  their  service  is  a  pub- 
lic service,  and  that  common  carriers  have  no 
right  to  conduct  their  business  as  private  en- 
terprises are  sometimes  conducted,  giving  fa- 
vors for  the  hope  of  gain  and  seeking  to  con- 
trol business  by  discounts  and  concessions. 
Such  methods,  possibly  legitimate  in  the 
counting  room  of  the  merchant  or  the  manu- 
facturer, must  be  rigidly  excluded  from  the 
office  of  the  common  carrier.  The  verv  name 
"common"  carrier  implies  equality;  it  signifies 
common  to  all;  the  servant  of  the  public.  The 
adoption  of  the  vocation  carries  with  it  the  as- 
surance imposed  by  one  of  the  elementary 
principles  of  the  common  law,  that  every  cus- 
tomer shall  be  served  alike;  and  it  is  rewarded 
with  privileges  and  securities  which  many 
other  vocations  do  not  possess. 

On  the  other  hand  the  common  carrier  is  at 
least  entitled  to  the  same  fair  dealing  and  hon- 
esty on  the  part  of  its  customers  which  are  ex- 
pected between  man  and  man  in  the  ordinary 
commercial  transactions  of  life;  and  should 
not  be  called  upon  for  the  exercise  of  an  ex- 
traordinary degree  of  suspicion  or  required 
gersonally  to  revise  every  representation  made 
y  shippers.  The  business  of  the  world  is 
founded  upon  mutual  trust  and  confidence. 
When  once  the  true  relations  of  the  common 
carrier  to  the  public  are  generally  recognized, 
and  their  importance  appreciated,  the  same 
honorable  course  of  dealing  which  American 
merchants  and  manufacturers  are  justly  ex- 
pected to  pursue  between  themselves  and  with 
strangers  will  be  applied  unhesitatingly  in  re- 
spect to  the  subject  of  transportation. 

The  prohibitions  of  the  Act  to  Regulate 
Commerce  are  fortunately  not  limited  to  the 
methods  of  unjust  discrimination  by  special 
rate,  rebate, or  drawback,  but  contain  the  added 
words  '  'or  other  device. "  The  attention  of  the 
Commission  has  been  recently  attracted  in  va- 
rious ways  by  allegations  that  the  device 
known  as  "underbilllng"  is  being  largely  em- 
ployed by  shippers  and  carriers  as  a  method 
by  which  a  less  compensation  is  paid  bv  one 
person  than  by  another  for  *'a  like  and  con- 
temporaneous service. "  It  became  the  duty  of 
the  Commission  to  investigate  the  subject,  and 
such  an  investigation  has  accordingly  been 
had.  Time  was  not  available  for  such  a  full 
examination  of  the  question  in  all  parts  of  the 
country  as  might  have  been  desired,  but  the 
taking  of  testimony  and  the  collection  of  facts 


was  carried  sufficiently  far  to  lay  open  the 
subject  as  it  is  found  to  exist  in  certain  impo^ 
tant  localities,  from  which  generalizations  can 
be  safely  made.  A  statement  of  the  matten 
thus  disclosed,  in  respect  to  a  part  only  of  the 
traffic  concerning  which  detailed  evidence  is  in 
the  hands  of  the  Commission,  is  jg^^en  below,^ 
with  some  explanation  of  the  difficulties  that 
surround  the  situation  and  some  euggestioDS 
for  the  correction  of  the  evils  that  exist. 

There  is  no  doubt  whatever,  and  the  Com- 
mission finds  the  fact  to  be,  tiiat  an  immense 
amount  of  traffic  has  been  carried  by  the  rail- 
roads of  the  country  during  the  last  six  months, 
and  to  some  extent  during  the  entire  period 
since  the  passage  of  the  Act  to  Regulate  Com- 
merce, the  tonnage  or  weight  of  which  was 
underbilled.  The  shipper  in  such  cases  pavs 
freight  upon  a  less  quantity  than  is  actually 
duined,  the  result  of  which  is  that  upon  the 
gross  amount  he  pays  a  reduced  rate;  In  other 
words,  a  less  sum  than  is  charged  to  other 
shippers  for  a  like  service. 

This  has  not  b^n  confined  to  any  particular 
road  or  group  of  roads,   but  has  been  very 

fenerally  prevalent  in  various  parts  of  the 
fnited  States,  and  even  upon  lines  which  at 
the  same  time  were  protesting  most  emphatic- 
cally  their  absolute  conformity  to  the  require- 
ments of  the  law.  The  practice  is  unequivo- 
ally  condemned  by  every  railroad  official  and 
traffic  manager  whom  the  Commission  has  ap- 
proached upon  the  subject;  and  they  have 
been  very  many,  including  the  officers  of  most 
of  the  leading  fines  in  the  Central  and  Western 
States;  but  at  the  same  time  the  fact  cannot  be 
denied  that  the  same  lines  have  admitted  traffic 
upon  which  the  billing  was  short,  and  that 
usually  they  have  known,  or  easily  might  have 
known,  that  such  was  the  case. 

It  should,  however,  be  added  that  measures 
have  been  voluntarily  adopted  by  many  of  the 
carriers,  designed  to  prevent  future  underbill- 
ing;  inspection  of  freight  has  been  greatly  ex- 
tended; methods  of  receiving  freight  in  some 
cases  have  been  changed,  and  uthough  the 
practice  is  by  no  means  at  an  end,  considerable 
progress  has  already  been  made  in  the  direction 
of  putting  it  down. 

A  difficulty  in  dealing  with  this  device  under 
the  existing  provisions  of  law  is  found  in  the 
fact  that  in  each  particular  case  the  carriers 
assert  that  they  did  not  know  of  its  existence; 
that  they  were  imposed  upon  by  the  shipper  or 
were  unwittingly  led  into  error  by  the  fraud  or 
ignorance  of  an  agent;  so  that  while  these  i^ 
regular  shipments  may  have  been  overlooked 
or  winked  at,  and  in  many  cases,  perhaps^ 
suggested,  by  the  responsible  officers  of  the 
companies,  yet  proof  of  this,  to  the  satisfaction 
of  a  jury  in  any  given  case,  might  be  difficult 
to  make.  Nevertheless,  in  every  caseadegw® 
of  negligence  is  apparent  which  is  not  ^^f^ 
expldnable.  Various  excuses  are  also  offered : 
the  appliances  and  assistants  necessary  for  as- 
certaining weights  and  quantities  are  deficient 
in  many  places;  the  exaction  of  just  tonnage 
by  one  road  might  send  business  to  a  less  scro* 
pulous  competitor;  the  traffic  is  received  from 
connections  where  means  or  disposition  to  be 
exact  may  not  exist.  The  general  fact  is  ap- 
parent that  railroad  managers  are  reluctant  to 
move  individually  in  putting  an  end  to  dis- 
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it  was  always  treated  as  a  part  of  the  continu- 
ous line»  and  one  of  the  instrumentalities  by 
which  the  coal  from  this  mine  in  Tennessee 
was  expected  to  reach  and  did  reach  the  mark- 
ets in  the  other  States. 

If  this  road  is  one  of  the  means  by  which 
•commerce  in  coal  is  carried  on  between  Ten- 
nessee and  other  States  as  an  instrumentality 
of  interstate  commerce,  its  duties  to  the  public 
under  the  Act  to  Regulate  Commerce  in  respect 
to  such  traffic  are  the  same,  without  respect  to 
its  ownership,  corporate  control,  the  auUiority 
or  means  of  its  construction. 

By  the  first  section  of  the  Act  to  Regulate 
Commerce  the  term  * 'railroad"  is  made  to  in- 
•elude  "all  tl^e  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  oper- 
ated under  a  contract,  agreement,  or  lease;" 
and  the  term  transportation  is  made  to  include 
^'all  instrumentalities  of  shipment  or  carriage." 

This  road  has  been  operated  by  the  Knox- 
▼ille  &  Ohio  Company  from  the  time  it  was 
built  This  has  t^en  done,  as  alleged  in  de- 
fendants' answer,  by  agreement  or  contract. 
«ince  April  14,  1887.  Presumably  it  was  so 
done  before.  This  would  seem  to  bring  this 
road  within  the  reason  of  the  proyisions  of  the 
Act  to  Regulate  Commerce  relating  to  lines  for 
continuous  carriage  from  one  State  or  Territory 
to  another  State  or  Territory,  and  make  it,  in 
connection  with  the  roads  of  the  other  defend- 
ants, a  part  of  such  a  line. 

Yet,  in  the  yiew  we  take  of  this  case,  the  re- 
lief asked  by  complainants  is  not  dependent 
upon  this  Coal  Creek  &  New  Riyer  Company 
being  a  common  carrier,  or  upon  its  road  be- 
ing a  part  of  a  line  for  continuous  carriage  to 
other  States. 

Whateyer  else  this  road  may  or  may  not  be, 
it  is  one  of  the  means  and  facilities  for  ship- 
ment to  and  oyer  lines  from  complainants'  and 
other  mines  in  Tennessee  to  market  in  other 
States.  It  is  one  of  the  "instrumentalities  of 
shipment  or  carriage"  included  in  the  term 
transportation,  to  which  the  Act  to  Regulate 
Commerce  applies.  As  such  it  must  be  open 
and  accessible  alike  to  all  shippers,  and  on 
equal  and  reasonable  terms.  This  is  a  right 
belonging  to  the  public,  of  which  it  cannot  be 
depriyed  by  the  separate  act  or  control  of  any 
one  of  the  defendants,  nor  by  the  act  of  any 
or  all  of  them  combined. 

The  other  defendant  companies  insist  that 
they  haye  no  control  oyer  the  Coal  Creek  & 
l^ew  Riyer  Company,  and  deny  that  they  haye 
any  legal  right  to  operate  or  owe  any  duty  to 
the  public  which  require  them,  or  either  of 
them,  to  operate  its  road  without  Uie  consent 
and  against  the  express  orders  of  said  Coal 
Creek  &  New  Riyer  Company.  Neither  deny- 
ing nor  admitting  their  legal  obligation  to  do 
eo  they  ayer  readiness  to  carry  coal  oyer  said 
road  with  the  acquiescence  of  the  said  New 
Riyer  Company,  which  acquiescence  they 
claim  to  haye  had  in  all  the  carrying  done  oyer 
its  road.  This  road  is  included  in  the  term 
"railroad"  or  the  term  "transportation,"  or 
both,  as  defined  in  the  Act  to  Regulate  Com- 
merce; when  the  defendants  are  permitted  to 
make  use  of  and  to  control  It  for  their  own 
purposes  they  haye  no  legid  right  in  doing  so 
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to  refuse  impartial  accommodation.  That  such 
refusal  would  subject  it  to  responsibility  to  the 
state  laws  is  not  questioned,  and  whether  the 
company  as  owner  of  the  road  would  be  sub- 
ject to  the  jurisdiction  of  this  Commission  is 
therefore  not  important.  The  East  Tennessee, 
Virginia  &  Gkoreia  Company  operating  its 
own  line  and  the  fine  of  the  Enoxyille  &  Ohio 
Company,  is  an  interstate  road,  and  the  traffic 
in  question  is  interstate  traffic;  this  short  road 
is  made  use  of  by  the  other  roads  as  a  mere 
facility  to  such  traffic.  They  cannot  be  per- 
mitted to  make  use  of  it,  or  any  part  of  it,  for 
the  purposes  of  discrimination,  as  between  the 
mine  owners  upon  it.  The  attempt  to  shelter 
themselyes  behind  the  action  of  the  owners  of 
the  short  road  is  but  a  pretense.  The  inter- 
state roads  control  the  other,  and  they  cannot 
be  allowed  to  abuse  that  control  to  oppress  the 
public  or  any  part  of  it 

The  "T"  switch  to  the  coal  field  did  not  and 
does  not  extend  as  far  up  as  the  mine  of  com- 
plainants on  the  coal  lands  owned  by  the  lessor,, 
separately  or  jointly,  with  the  defendants, 
Enoxville  &  Ohio  Company.  To  reach  these 
lands  their  owners.  Heck  and  the  Enoxyille  & 
Ohio  Railroad  Company,  built  the  New  Riyer 
Road.  Preyious  to  October,  1886,  Heck  was 
President  of  the  New  Riyer  Company.  The 
Enoxyille  &  Ohio  Company  operated  the  Coal 
Creek  &  New  Riyer  Company's  Road  until 
April  15,  1887.  for  all  shippern,  and  since  then 
for  all  except  complainants.  Since  it  was 
built,  new  mines  haye  been  opened  and  inyest- 
ments  made  for  the  deyelopment  of  mines,  in 
yiew  of  the  transportation  which  this  road  af- 
forded and  of  which  it  is  a  necessary  part.  It 
is  neither  good  faith  nor  legally  right  to  deny 
its  use  to  the  sole  purpose  of  its  construction. 

The  misunderstanding  and  disagreement  be- 
tween Heck  and  the  stockholders  or  others 
interested  in  the  defendants'  roads  has  fur- 
nished a  pretext  for,  but  does  not  justify  the 
illegal  acts  of  defendants  in  refusing  to  trans- 
port the  coal  of  complainants,  which  was  done 
to  bring  Heck  to  terms.  The  public,  of  which 
the  complaining  firm  is  a  part,  cannot  wait  for 
its  rights  while  stockholders  or  persons  inter- 
ested in  the  defendant  companies  adjust  their 
accounts  or  settle  their  differences. 

The  complainants  and  other  miners  on  the 
line  of  said  Coal  Creek  &  New  Riyer  Road  are 
entitled  to  haye  their  coal  carried  oyer  it  to  its 
Gonnectinff  road  and  thence  to  destination. 

The  claim  for  pecuniary  damages  made  by 
complainants  was  not  entertained  on  the  hear- 
ing, because  it  presents  a  case  at  common  law 
in  which  the  defendants  are  entitled  to  a  jury 
trial. 

H  is,  therefore,  found  that  the  conduct  of  the 
defendants  in  failing  and  refusing  to  receive 
coal  for  interstate  transportation  when  tend- 
ered by  complainants,  was  in  contrayention 
of  the  proyisfons  of  the  Act  to  Regulate  Com- 
merce; and  it  is  ordered  that  said  defendants 
and  each  pf  them  forthwith  cease  and  desist 
from  such  failure  and  refusal,  and  hencefor- 
ward receiye  and  forward  coal  when  so  offered 
for  transportation  on  any  part  of  the  line  of 
said  Coal  Creek  &  New  Riyer  Railroad  upon 
just,  reasonable,  and  equal  terms. 
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Id  examining  the  schedules  in  detail  a  large 
number  of  grain  shipments  from  Toledo  were 
observed,  of  which  onlv  a  few  are  given  above. 
In  all  some  fifty  car  loads  of  grain  were  shipped 
from  Toledo  to  various  points,  of  which  the 
average  underbilling  was  over  12,000  pounds 
per  car,  considerably  more  than  25  per  cent  of 
the  actual  weight  being  thrown  off.  At  first  it 
seemed  Incredible  that  such  a  series  of  transac- 
tions could  have  occurred  without  the  conniv- 
ance of  the  responsible  officers  of  the  railroad 
company.  Investigation  showed  that  it  is  not 
impossible  that  the  carrier  was  wholly  inno- 
cent, as  it  stoutly  claims  to  be.  The  shipments, 
or  many  of  them,  were  made  by  Messrs.  South- 
worth,  JPaddock  &  Company,  of  Toledo,  from 
an  elevator  known  as  the  Narrow  Qauge  Ele- 
vator, situated  at  the  junction  of  the  Toledo, 
St.  Louis  &  Kansas  City  Railroad  with  the 
Canada  Southern.  The  business  of  this  firm 
was  solicited  by  the,  agent  of  the  Michigan 
Central  (operating  the  Canada  Southern).  The 
mar^n  imder  which  grain  could  be  profitably 
handled  by  the  Toledo  operators  was  very  close. 
Shipments  were  presently  begun  in  which  the 
cars  were  loaded  from  the  elevator,  and  closed; 
the  weights  furnished  by  the  shipper  were  ac- 
cepted bv  the  carrier  as  correct  for  billing  pur- 
poses. The  elevator  in  question  was  not  a 
"public"  or  * 'regular"  elevator,  in  the  strict 
sense,  signifying  responsible  supervision  and 
exactitude  officially  ascertained,  but  it  has  long 
been  customary  for  carriers  to  accept  its  weight, 
which  had  been  previously  believed  to  be  ac- 
curate. When  the  underbilling  was  discov- 
ered by  the  inspectors  at  Buffalo  a  demand  was 
made  upon  the  shippers,  who  paid  the  amount 
required  as  freight  upon  the  total  weights  re- 
ported. The  affent  of  the  railroad  company 
asseverates  that  ne  made  no  suggestion  that  the 
erain  might  be  underbilled,  and  had  no  suspic- 
ion that  such  was  the  case.  The  shippers,  how- 
ever, seem  in  some  way  to  have  obtained  an 
impression  that  the  weights  given  by  them 
would  be  accepted  without  correction. 

The  above  facts  have  been  stated  as  an  ex- 
ample of  the  way  which  in  such  business  can  be 
done  on  a  large  scale  witha  possibility  of  igno- 
rance on  the  part  of  the  carrier.  It  should  be  fur- 
ther stated  that  after  the  disclosure  of  the  facts 
was  made,  the  Michigan  Central  commenced  at 
once  to  weigh  all  car  load  lots  originating  at  To- 
ledo upon  its  own  track  scales;  and  also  that 
indications  point  strongly  to  the  fact  that  the 
parties  above  named  were  not  the  only  Toledo 
shippers  who  have  habitually  underbilled 
grain,  nor  was  the  above  named  line  the  only 
carrier  which  accepted  such  underbillin|r. 

It  is  apparent  that  the  party  which  directly 
reaps  the  benefit  of  a  fraud  like  that  above  de- 
scrHied  is  the  shipper.  The  grain  is  sold  at  a 
certain  price  '  'laid  down. "  The  purchaser  pays 
for  the  total  grain  shipped,  as  per  invoice,  de- 
ducting the  freight  actually  paid,  as  per  way 
bill.  The  carrier  is  not  benefited  by  the  trans- 
action, except  perhaps  indirectlv  in  receiving 
a  consignment  of  freight  which  might  have 
sought  some  other  route  or  which  the  party  in 
question  might  have  been  unable  to  profitably 
handle  at  all  at  the  tariff  rates  applied  to  hon- 
est billing. 

West  bound  freight  from  eastern  cities  is  re- 
ceived by  the  earners  under  circumstances 


which  afford  opportunity  for  fraud  in  a  man- 
ner apparentlv  unavoidable.  For  example,  at 
New  York  City  the  various  trunk  lines  have 
receiving  stations  upon  the  wharves  in  the 
lower  part  of  the  city  and  in  the  city  itself. 
Merchandise  is  delivered  at  these  stations  in  ed 
almost  constant  stream  throughout  the  day. 
The  space  available  is  necessarily  somewhat 
contracted  and  the  accumulation  of  freight 
must  be  prevented.  The  employees  of  the  car 
riers  receive  the  contents  oi  each  dray  deliv- 
ered to  them  in  packages  securely  boxed  and 
hooped,  and  at  once  truck  the  boxes  and  bales 
to  the  weighing  apparatus,  from  which  it  is 
immediately  distributed,  according  to  destina- 
tion, among  the  cars  in  waiting  on  the  tracks 
or  floats.  No  complaint  has  appeared  in  re- 
spect to  the  weights  of  this  class  of  merchan- 
dise, but  the  classification  is  made  accordinf^ 
to  the  contents  as  marked  upon  the  packages 
or  the  information  furnished  by  the  shipper  or 
the  drayman.  In  the  rush  of  business  an  ex- 
amination of  the  packages  to  ascertam  con- 
tents is  obviously  impossible;  nevertheless,  a 
misstatement  thereof  may  cause  a  reduced 
classification  of  the  goods  by  which  the  ship- 
per or  the  consignee  will  be  materially  bene- 
nted  and  the  carrier  defrauded  to  the  same  ex- 
tent, while  other  dealers  who  represent  con- 
tents truthfully  are  correspondingly  prejudiced 
by  the  unjust  discrimination.  A  pierson  who 
sells  an  article  to  another  person  representing 
it  to  be  what  it  is  not  is  liable  to  punishment 
for  the  fraud;  a  willful  misrexxresentation  to  a 
carrier  for  the  purposes  of  reduced  freight 
charges  is  not  different  in  principle. 

The  method  of  receiving  miscellaneone 
freight  as  above  described  is  substantially  fol- 
lowed at  other  large  cities  and  distributiag 
points.  The  cars  so  loaded  follow  the  various 
lines  of  road  to  their  several  destinations.  It 
is  impossible  for  the  carriers  to  inspect  their 
contents  without  stopping  them  en  route,  un- 
loading them  entirely,  and  opening  each  pack- 
age: a  single  car  load  often  con  taming  goods 
from  a  large  number  of  shippers. 

Shipments  in  car  load  lots  originating  in  the 
east  are  occasionally  received  from  a  shipper 
at  a  public  station,  but  more  frequently  are 
loadcKl  by  the  shippers  themselves  upon  side 
tracks  placed  for  their  convenience  at  the  vari- 
ous factories,  mills,  iron  works,  refineries  and 
other  manufacturine  establishments  found  not 
only  in  the  large  cities  in  the  East  but  through- 
out the  Eastern  States,  and  the  Coitral,  West- 
ern and  Southern  States  as  well.  In  respect 
to  such  shipments  the  character  of  the  goods 
offered  is  generallv  known,  although  there  are 
opportunities  for  fraud  in  representing  the  con- 
tents of  car  loads.  The  weights  also  may  be 
verified  by  the  carriers,  who  have  track  scales 
at  different  points  for  the  purpose.  It  has 
been  quite  generally  customary,  however,  for 
shippers  of  car  load  lots  to  furnish  the  billing 
agents  with  a  slip  containing  the  description 
and  weight  of  the  contents  of  each  car,  from 
which  the  way  bills  are  made  out  without 
question,  the  cars  going  through  to  destina- 
tion without  being  opened  for  mspection  and 
without  any  verification  of  the  weights.  It  ^ 
obvious  that  this  course  of  business  affords 
great  opportunity  for  obtaining  preference  and 
advantage,  although  the  same  standajrd  of  com- 
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COMPLAINT  charing  unjust  discrimina- 
tion in  furnishing  co^  cars.    DimUtted, 
Bee  decision  on  motion  to  amend  com- 
plaint, ante,  701. 
Mr.  J.  L.  Black,  for  x>etitioner. 
Me$8r8.  John  K«  Cowenand  H.  L.  Bond* 
for  defendant. 

Rbpobt  and  Opinion  of  the  Commission. 

Bramrmr,  (Jommimoner: 

The  complaint  in  this  proceeding  charges 
that  Uie  Baltimore  &  Ohio  Railroad  Company 
does  not  give  the  mines  represented  by  peti- 
tioners their  proportion  of  cars  each  day,  and 
that  this  Company  unjustly  discriminates 
against  them  in  furnishing  cars  to  others. 

The  complainants  are  sales  agents  of  the 
Tough  Slope  Mine,  situated  near  West  New- 
ton, on  the  Baltimore  &  Ohio  Railroad.  These 
unjust  discriminations  are  charged  to  have 
been  committed  during  the  month  of  August 
and  the  early  part  of  September,  1887,  namely: 
commencing  with  the  10th  of  August  and  end- 
ing with  the  third  day  of  Septem^r  following, 
on  cars  that  should  have  been  furnished  for 
shipments  of  coal  from  said  mine  to  Arthur  & 
Boylan  at  Cleveland,  Ohio.  Various  exhibits 
are  attached  to  the  petition  in  the  shape  of  cor- 
respondence r^latine  to  these  alleged  discrim- 
inations, and  also  lists  of  cars  which  it  is 
claimed  were  furnished  to  the  Yough  Slope 
Mine  and  to  other  adjacent  mines  during  the 
period  to  which  the  complaint  refers. 

The  answer  of  the  Baltimore  &  Ohio  Rail- 
road Company  neither  admits  nor  denies  tbat 
the  complainants  were  sales  agents  for  the 
Yough  Slope  Mine  or  that  on  August  10,  1887, 
they  received  an  order  to  ship  Ave  cars  per  day 
to  Arthur  &  Boylan,  of  Cleveland,  Ohio.  It 
admits  the  receipt  of  memorandum,  copy  of 
which  is  filed  with  complaint,  marked  Exhibit 
No.  2,  but  states  that  in  the  distribution  of 
coal  cars  to  the  mines  along  the  line  of  its  road, 
it  has  necessarily  to  deal  directly  with  the 
mines,  and  cannot  recognize  or  notice  the  or- 
ders of  third  parties,  the  practice  being  that 
each  mine  makes  out  a  daily  requisition  for 
such  cars  as  it  needs  on  blanks  furnished  bv 
the  Railroad  Company  for  the  purpose.  It 
states  that  all  the  cars  u^ed  for  shipments  of 
coal  from  mines  on  the  lines  of  i\&  road  over 
the  Pittsburgh  &  Western  Railroad  to  Cleve- 
land are  owned  by  the  Pittsburgh  A  Western 
Railroad  Company  or  its  leased  Ones,  and  that 
the  Baltimore  &  Ohio  Railroad  Company  in 
distributing  those  cars  to  the  mines  acts  only 
as  the  agent  of  the  Pittsburgh  &  Western  Rail- 
road Companv  and  under  its  direction;  that  the 
route  for  coal  from  mines  on  the  respondent's 
road  to  Cleveland  for  Pittsburgh  &  Western 
cars  is  by  way  of  the  respondent's  road  to 
Pittsburgh,  the  Pittsburgh  Junction  Road  to 
Alleeheny  City,  the  PitUburgh  &  Western 
Roaa  to  Akron,  and  the  Valley  Railway  to 
Cleveland. 

There  is,  however,  direct  delivery  by  the 
Baltimore  &  Ohio  Raihx>ad  to  the  Pittsburgh 
ft  Western  Railroad  on  the  line  of  the  Junction 
Road.  The  Pittoburgh  ft  Western  Railroad 
and  the  Valley  Railway  are  distinct  and  inde- 
pendent roads,  and  in  no  way  controlled  by  the 
Baltimore  ft  Ohio  Railroad  Company.  It  states 
Inter  S. 


that  on  the  10th  of  August,  1887,  it  had  previ- 
ously received  an  order,  then  in  force,  from  the- 
Pittsburgh  ft  Western  Railroad  Company  to- 
allow  no  cars  belonging  to  the  Pittsburgh  ft 
Western  Railroad  Company  to  be  loaded  with 
coal  for  Cleveland;  that  on  the  19th  of  August, 
at  the  instance  of  the  Yough  Slope  Mine,  D. 
C.  Bachelor,  train  master  of  the  respondent, 
endeavored  to  have  the  standing  order  referred 
to  revoked  as  to  the  Yough  Slope  Mine,  and 
for  that  purpose  sent  to  J.  T.  Johnson,  the- 
superintendent  of  the  Pittsburgh  ft  Western 
Railroad,  a  telegram  in  the  following  words: 

"Can  coal  for  Presley  ft  Arthur  and  Ar- 
thur &  Boylan,  Cleveland,  go  forward  fronk 
Yough  Slope?    Answer  quick." 

To  which  telegram  the  following  answer 
was  received  from  Superintendent  Johnson: 

'*No,  sir;  I  cannot  take  coal  for  Presley  Ss- 
Arthur  or  Arthur  ft  Boylan  until  further  or- 
ders. Do  not  allow  any  of  our  cars  to  be 
loaded  with  coal  or  slack  unless  you  have  im- 
mediate shipment  for  it." 

That  all  of  the  respondent's  dealings  in  re- 
gard to  the  business  between  the  mines  on  it» 
road  and  Cleveland  were  carried  on  directly 
with  the  Pittsburgh  ft  Western  Company;  that 
it  has  no  direct  dealings  with  the  Valley  Rail* 
way  Company  in  regard  to  such  business. 
The  respondent  cannot,  therefore,  state  with 
certainty  whether  the  orders  as  to  the  ship- 
ments of  coal  to  Cleveland  above  stated  were 
made  by  the  Pittsburgh  ft  Western  Companv 
on  its  own  motion  or  whether  they  were  di- 
rected by  the  Valley  Railway;  but  it  is  in- 
formed and  believes  that  such  orders  were  at 
least  in  part  dictated  by  the  Valley  Railway 
Company.  The  order  of  August  19,  1887,  con- 
tained in  the  telegram  last  quoted,  was  not  re- 
voked until  August  80,  when  Train  Master 
Bachelor  received  the  following  telegram  from 
Superintendent  Johnson: 

"Please  send  along  Arthur  ft  Boylan  coal. 
Valley  will  receive  it" 

It  denies  that  it  in  any  way  discriminated  or 
intended  to  discriminate  against  the  Yough 
Slope  Mine  in  the  distribution  of  cars  for  the 
shipment  of  coal  to  Arthur  ft  Boylan  and 
oUier  consignees  in  Cleveland;  but  alleges  that, 
on  the  contrary,  it  did  not  distribute  any  cars- 
to  any  mines  on  its  road  for  the  purpose  of 
making  Cleveland  shipments,  and  it  could  not 
do  so  against  the  orders  of  the  Pittsburgh  ft 
Western  Railroad  Company,  which  was  the 
owner  of  the  cars;  that  in  regard  to  the  com- 
parison made  in  the  petition  filed  in  thi&  mat- 
ter between  the  cars  furnished  the  Yough  Slope 
Mine  and  those  furnished  the  Youghiogbeny 
and  Ashtabula  Mines  the  respondent  says  that 
such  a  comparison  is  unjust  and  misleading  as 
made  in  the  petition ;  that,  as  appears  by  the 

Setition  itself,  the  Yough  Slope  Mine  had  or- 
ers  for  but  five  cars  a  day  to  be  shipped  over 
the  Pittsburgh  ft  Western  Railroad,  and  those 
five  cars  were  for  Cleveland  shipments.  The 
Youghiogbeny  and  Ashtabula  Mines,  on  the 
other  hand,  was  a  large  shipper,  not  only  to 
Cleveland,  where  its  consignees  were,  Arthur 
ft  Boylan  and  Presley  ft  Arthur,  but  also 
to  Fairport,  a  point  on  the  Pittsburgh  ft  West- 
em  system.  Its  orders  for  shipments  over  the 
Pittsburgh  ft  Western  Railroad  were  some 
twenty-five  cars  a  day  or  five  times  that  of  the 
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which  may  be  contriyed  between  unscrupulous 
shippers  and  weak  or  unreliable  employees  are 
enormous. 

One  of  the  chief  difficulties  encountered  in 
dealing  with  a  subject  like  that  of  underbill- 
ing  springs  from  the  fact  that  the  carrier  must 
necessarily  entrust  its  business  to  a  great  num- 
ber of  agents,  and  that,  being  itself  a  corpora- 
tion, theje  often  is  not  on  the  part  of  these 
agents  the  personal  fidelity  and  loyalty  which 
are  likely  to  exist  between  employer  and  em- 
ployee when  the  employer  is  a  natural  person. 
In  very  many  cases  it  is  not  unlikely  that,  as 
between  a  carrier  and  one  of  its  patrons,  the 
inclination  of  the  agent  would  be  to  prefer  the 
interest  of  the  latter  and  to  sacrifice  the  inter- 
est of  his  employer  to  it.  If  his  disloyal  con- 
duct affected  iniuriously  third  parties,  as  it 
commonly  would,  under  the  Law  as  it  now 
stands,  there  would  be  no  remedy  except  the 
criminal  remedy,  and  none  at  all  unless  crimi- 
nal intent  on  the  part  of  the  agent  could  be  es- 
tablished; but  the  wrong  in  such  a  case  is  more 
likely  to  be  accomplished  through  the  failure 
of  the  agent  to  exercise  due  vigilance  than 
through  any  overt  act  of  dishonesty  on  his 
part;  and  when  it  is  borne  in  mind  that  at 
times  a  general  feeling  of  discontent  may  pre- 
vail among  the  employees  of  a  carrier  It  is  not 
difficult  to  understand  that  there  may  be  serious 
and  numerous  wrongs,  amounting  in  result  to 
violations  of  law,  of  which  the  managing  of- 
ficers may  be  whoUv  ignorant,  and  which  are 
accomplished  not  through  dishonest  conniv- 
ance, but  only  because  employees  do  not  exer- 
cise the  care  which  is  necessary  to  prevent 
them. 

The  e£fect  upon  the  legitimate  business  of 
other  shippers  which  is  produced  by  opportu- 
nities for  underbilling  taken  advantage  of  by 
competitors  can  be  briefly  illustrated  oy  facts 
disclosed  in  the  course  of  the  investigation  at 
Chicago.  The  public  elevator  system  there  is 
recognized  as  accurate,  and  weights  furnished 
therefrom  are*  universally  accepted  without 
challenge;  small  discrepancies  of  fifteen,  twen- 
ty or  thirty  bushels  to  the  car  were  the  utmost 
irregularities  spoken  of.  In  Chicago  and  its 
suburbs  a  large  number  of  so  called  private  el- 
evators are  also  found  from  which  the  returns 
of  weights  have  been  heretofore  accepted  in 
Uke  manner  by  the  carriers  as  bona  fide  and 
cotrect. 

The  price  paid  for  grain  by  a  purchaser  is 
frequently  of  itself  sufficient  evidence  of  the 
existence  of  some  concession  or  advantage  in 
the  rates  of  freight.  A  dealer  who  observes 
his  competitor  purchasing  cereals  at  prices 
which  he  cannot  afford  to  pay,  in  view  of  the 
market  at  the  point  of  delivery  and  the  ex- 
pense of  transportation,  immediately  infers 
that  the  rates  are  being  manipulated,  and  the 
inference  is  strengthened  if  the  fact  is  observed 
that  such  shipments  usually  follow  some  par- 
ticular line.  An  effort  immediately  follows  on 
the  part  of  other  dealers  to  participate  in  like 
advantages,  and  no  stone  is  left  unturned  to 
accomplish  this  result. 

Upon  the  breaking  down  of  a  car  loaded 
from  a  private  warehouse  and  shipped  on  the 
Grand  Trunk  Line  it  was  discovered  that  the 
car  was  carrying  15,000  pounds  of  grain  in  ex- 
cess of  the  weight  which  had  been  furnished 


for  billing.  A  general  system  of  weighing  of 
cars  from  private  elevators  was  entered  apoa 
by  that  company.  A  few  instances  of  the  re- 
sults are  given,  as  follows: 


Car  number. 


2767,  N.D.. 
9008.  M.  C. .. 
2777.  O.T.  .. 
9791.  N.D.  . 
9700,  C.  Ex. 
0720,  C.  Ex. 
I06S9.  G.  T. 
2140,  N.  D.  .. 
8748.  N.D.  .. 


BUlinff 
weiffot. 


30.000 
84.000 
28.000 
28,000 
28.000 
28.000 
80.000 
28,000 
84,000 


Actual 
weight 


88.200 
43.150 
80.260 
8ftj»0 
815.250 
863S0 
86.060 

40.260 


The  Chicago  «&  Grand  Trunk  Railway  Com- 
pany has  recently  organized  a  new  svstem  for 
the  transfer  of  grain  to  its  cars  at  Chicago  and 
vicinity,  embracing  an  accurate  weighing  of 
the  grain,  for  which  the  board  of  trade  has 
formally  expressed  its  thanks  to  the  company 
on  behalf  of  the  grain  interests  of  that  city. 

The  cars  weighed  as  above  stated  were  con- 
signed to  Lynn,  Charleston,  South  Framing- 
ham,  Lawrence,  Lowell,  Methuen  and  other 
local  points  in  Massachusetts,  Rhode  Island, 
New  Hampshire  and  Connecticut.  Car  load 
consignments  of  grain  to  interior  points  in  the 
Eastern  States  are  not  subject  to  any  examina- 
tion or  correction  as  to  weight  at  the  point  of 
delivery.  Qrain  shipments  to  New  York,  Bos- 
ton and  other  seaports  are  usually  delivered  at 
elevators,  where  the  contents  oi  the  cars  are 
separately  weighed ;  but  facilities  for  weighing 
are  not  found  and  could  not  reasonably  be  pro- 
vided at  the  smaller  cities  and  towns,  where  a 
vast  amount  of  this  grain  naturally  goes.  The 
shipments  as  originally  billed  are  delivered 
wiUiout  examination  or  correction.  The  grain 
is  usually  sold  at  a  named  price,  delivered,  and 
drafts  are  drawn  for  the  actual  amount,  de- 
ducting the  freight  upon  the  tonnage  as  way 
billed.  In  this  wav  the  shipper  gets  the  ben- 
efit of  the  underbilling.  which  may  amount  to 
fifty  or  sixty  dollars  per  car. 

Another  course  of  dealing,  in  which  under- 
billing  has  been  largely  resorted  to,  is  shown 
in  the  following  illustration:  the  contents  of 
c^r  No.  10704  (containing  middlings)  from  the 
Wisconsin  Division  of  the  Chicago  &  North- 
western Railroad  were  sold  on  the  floor  of  the 
Chicago  Board  of  Trade  in  February  last.  This 
car  had  been  billed  as  containing  21 .600  pounds, 
freight  prepaid.  When  the  middlings  were 
transferred  for  shipment  east  to  a  Nickel  Plate 
car  and  reweighed  it  was  found  that  the  car 
contained  45,5^  pounds.  This  car  was  weigh- 
ed a  second  time  with  the  same  result.  It  had 
been  underbilled  28,900  pounds.  In  that  trans- 
action the  miller  saved  7i  cents  per  cwt  freight 
on  28,900  pounds  to  Chicago.  If  the  mid- 
dlings had  been  loaded  into  a  **line"  car  and 
gone  through  without  transfer  he  would  have 
saved  $84  freight  on  the  car  load. 

The  evidence  shows  that  during  the  past 
season  a  large  amount  of  grain  has  been  loaided 
at  interior  points  in  the  Western  States  and 
gone  through  various  junction  points  s'^uth  and 
west  of  Chicago,  without  transfer,  to  the  East. 
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The  shipments  are  made  from  small  country 
stations,  where  no  facilities  for  weighing  the 
^rain  exist,  but  where  local  buyers  have  store 
houses  or  country  elevators,  and  their  weights 
have  been  accepted  by  the  carriers  in  reliance 
upon  their  good  faith.  It  is  a  custom  among 
railroads  to  seal  cars  for  long  distance  ship- 
ments, keeping  a  record  at  Junction  points  of 
the  condition  of  the  seals— a  road  upon  which 
a  seal  Is  unbroken  not  being  regard^  as  liable 
•on  damage  claims,  unless  &e  seal  remains  in- 
tact throughout  the  trip,  in  which  case  the  loss 
is  apportioned.  In  many  cases  of  underbill- 
ing  the  initial  railroad  company  has  no  doubt 
been  cognizant  of  the  fact  that  the  weights 
were  not  full;  soliciting  agents  of  the  through 
iines  have  very  likely  t^en  in  part  responsible; 
while  other  cases  no  doubt  exist  in  which  the 
carrier  was  entirely  innocent  of  all  complicity 
in  the  transaction.  In  many  instances,  how- 
•ever,  carelessness  at  least  on  the  part  of  the 
local  agent  must  have  existed;  and  negligence 
on  the  nart  of  the  carriers  in  failing  to  weigh 
at  the  first  track  scale  may  also  be  claimed. 

The  result  of  all  this  has  been  exceedin^y 
disastrous  to  dealers  endeavoring  to  do  a  like 
business  in  a  legitimate  way.  Not  only  the 
Chicago  Board  of  Trade,  but  similar  organiza- 
tions in  several  other  cities  have  asked  for  the 
passage  of  a  law  which  should  make  the  fraud- 
ulent shipper  criminally  responsible  for  his  con- 
duct. 

Other  methods  of  evasion  of  the  Law  have 
also  been  attempted.  A  highly  reputable  mer- 
chant testified  that  he  had  been  approached 
with  a  suggestion  that  one  of  his  employees 
might  be  taken  upon  the  salary  list  of  a  car- 
rier if  his  firm  would  ffive  its  business  to  the 
road  A  letter  was  produced,  written  by  a  ship- 
])er  to  another  carrier,  asking  to  be  placed  in 
some  such  position,  saying,  *'I  willfi^ve  to  you 
the  monopoly  of  all  business  controlled  by  me. 
I  believe  you  have  a  ri^ht  to  employ  anyone 
to  work  for  you,  on  such  terms  as  you  see  fit. 
I  would  not  want  to  be  known  as  your  agent 
publicly;"  and  suggesting  that  about  2i  cents 

fer  cwt.  would  be  a  reasonable  compensation, 
n  these  cases  no  bargain  was  made;  but  indi- 
cations point  strongly  to  the  fact  that  secret 
inducements  of  that  character  have  been  re- 
aorted  to.  Of  course  every  such  transaction 
is  a  violation  of  the  Act  to  Regulate  Oom- 
merce.  The  pretense  of  an  employment  or 
agency  would  not  for  a  moment  protect  the 
carrier.  There  Is  reason  for  the  belief  that  a 
critical  inspection  of  pay  rolls,  vouchers  and 
subvouchers  by  the  responsible  officials  of 
many  roads  would  disclose  to  them  a  startling 
recklessness  on  the  part  of  their  subordinates. 
The  same  may  be  said  of  an  intimation  which 
one  witness  stated  had  been  made  to  him— that 
while  no  rebates  could  be  given  upon  ship- 
tnents  after  April  5,  1887,  yet  if  he  would  fur- 
nish a  list  of  100  cars  shipped  prior  to  that  time 
they  could  be  taken  up  for  rebating,  upon  new 
freight  being  received  of  like  amount.  Such  a 
transaction,  if  carried  into  effect,  would  have 
resulted  in  a  clear  violation  of  the  Law.  Other 
devices  and  evasions  have  been  suggested  as 
possible,  and  perhaps  actual.  It  is  enough  at 
present  to  say  that  while  a  certain  class  of  men. 
who  are  found  among  shippers  as  well  as 
among  representatives  of  the  carriers  find  It 
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extremely  difficult  to  deal  honorably  and  Justly 
with  the  subject  of  transportation,  yet  the  en- 
actment of  the  statutory  prohibition  of  unjust 
discriminations  has  resulted  in  very  great  prog- 
ress in  the  direction  of  their  extermination; 
and  in  every  case  of  such  illegal  favoritism  in 
interstate  commerce  any  party  having  knowl- 
edge or  information  of  the  facts  is  permitted  to 
submit  the  matter  to  the  consideration  of  the 
Commission  or  of  the  Federal  Courts. 

Recurring  again  to  the  subject  of  underbill- 
ing,  it  is  found  that  it  has  not  been  confined  to 
shipments  of  min.  Another  industry  which 
has  been  quite  disastrously  affected  is  the 
packing  business.  A  gentleman  whose  obser- 
vation convinced  him  that  discrimination  ex- 
isted which  was  seriously  prejudicial  to  the 
pork  packers  of  Chicago,  for  the  purpose  of 
developing  the  facts  purchased  a  car  load  of 
lard  from  an  Omaha  packing  company.  The 
price  agreed  upon  was  seven  dollars  and  thirty- 
five  cents,  delivered  in  Chicago.  Itwas  shipped 
on  February  18.  1888.  The  lard  weighed 
40,074  pounds.  Freight  was  collected  at  twelve 
cents  per  100  on  80,000  pounds  only.  The  in- 
voice to  the  purchaser  showed  the  whole  trans- 
action, charging  him  with  40,074  pounds  of 
lard  at  the  agreed  price,  less  the  freight  on 
80,000  pounds,  and  the  balance  was  drawn  for 
at  sight. 

Furdier  investigation  disclosed  facts  as  fol- 
lows: at  South  Omaha,  Nebraska,  are  situated 
several  very  extensive  packing  establishments. 
Their  output  is  some  800  cars  per  day,  dis- 
tributed among  the  Chicago,  Burlington  & 
Suincy,  Chicago  &  Northwestern,  Chicago, 
ilwaukee  &  St.  Paul,  Chicago,  Rock  Island 
&  Pacific,  Wabash,  and  Missouri  Pacific  Rail- 
roads. Their  shipments  consist  of  dressed 
hogs  and  dressed  beef,  packing  house  products 
of  various  kinds,  and  everything  that  is  pro- 
duced from  slaughtered  animals,  including  fer- 
tilizers made  from  the  offal.  It  has  been  the 
custom  of  carriers  receiving  carload  shipments 
upon  side  tracks  entering  all  of  said  establish- 
ments to  accept  the  weights  given  by  the  ship- 
pers, without  any  examination  or  verification. 
The  natural  result  of  that  custom  is  seen  in  the 
lard  shipment  mentioned  above.  The  same 
methods  have  been  general  upon  all  kinds  of 
shipments  by  all  of  iraJd  concerns  upon  all  of 
said  roads.  The  manufacturers  load  the  cars 
and  give  to  thea^ent  of  the  carrier  a  slip,  from 
which  the  way  bills  are  made  out.  The  carri- 
ers individuaHy,  for  reasons  in  part  indicated 
above,  have  hesitated  to  take  any  measures  to 
revise  the  weights. 

A  peculiar  oifficulty  in  this  instance  is  found 
in  the  fact  that  large  quantities  of  Ice  accom- 
pany the  shipments,  which  is  required  for  the 
preservation  of  the  property  and  for  which  no 
freight  Is  charged,  but  which  is  constantly 
wasting  and  is  at  times  replenished  in  transit, 
so  that  thecarload  weight  of  loaded  refrigerator 
cars  cannot  be  accurately  taken.  It  further  ap- 
pears that  in  some  cases  cars  have  been  sent 
from  South  Omaha  directly  to  the  Chicago 
warehouses  of  the  shippers,  where  they  were 
unloaded  upon  private  side  tracks  and  returned 
billed  as  empty;  an  accidental  examination  dis- 
closed that  they  were  in  fact  loaded  with  nails, 
lumber,  salt  and  other  supplies  needed  at  the 
packing  houses.    In  the  case  of  lard  or  grease 


feed  or  other  freight,  than  was  actualljr  trans- 
poited;  and  It  denies  tbat  it  taa«  ever,  aioce  the 
publlcatlOQ  of  aaid  schedule  of  nlea,  charged, 
-demanded,  collecled  or  received  from  the  per- 
sons owning  the  ssrae  a  less  compensation  for 
the  transportation  of  grain  or  feed  than  was 
«pecifled  in  the  said  pobllshed  schedule  of 
Tales  or  charges  then  in  force;  and  it  denies 
that  it  has  ever  given  preferences  to  anj  ship- 
per, or  class  of  shippers,  or  has  ever  discrimi- 
nated in  faror  of  anj  person  or  persons  what- 
«Ter,  or  that  it  haa  ever  done  any  act  or  thing 
fn  TiolatioQ  of  the  true  intent  and  spirit  of  the 
said  Act  of  Congress,  approved  the  4th  day  of 
February,  1887,  entitled  An  Act  to  Regulate 
Commerce;  and  this  defendant  denies  each  and 
«very  allegation  In  said  petition  contained, 
■charging  or  tending  to  charge  this  defendant 
with  "underbilling,"  or  with  any  variation 
from  the  established  tariffs  of  rates  in  said  pe- 
lilion  mentioned. 

Defendant  further  answering  says  that  it 
"underbilling"  has  ever  been  admitted  by  the 
officers  of  any  of  the  roads  represented  by  the 
Erie  Despatch,  the  admission  has  always  been 
aa  this  defendant  Is  informed  and  believes,  ii 
the  form  of  a  statement,  that  "underbilling' 
has  been  practiced  by  shippers,  such  statemen . 
iMlng  accompanied  with  the  claim  that  the 
transportation  companies  were  not  parlies  to, 
bul  were  rather  the  victims  of  the  practice  of 
-'underbilling;"  and  this  defendant  denies  the 
fillegatlon  contained  in  said  petition  that  the 
:faHt  freight  llneaand  the  railroads  transporting 
^riiiu  and  mercliaudUe  bo  "underbllled,"  are 
parties  to  any  such  practice,  or  have  been  par- 
ties to  any  transaction  of  the  kind;  and  this 
defendant  also  denies  that  there  was  any  dlffl 
calty  In  the  way  of  complainant  ascertaining 
from  the  Erie  Despatch,  and  through  tbat  As 
sooiation  from  the  various  companies  repre- 
sented In  said  Erie  Despatch,  a  full  history  of 
-every  car  ever  dispalched  by  the  a^d  Asaocia- 
tioo,  over  the  lines  of  tbe  Philadelphia  &  Read- 
ing Railroad,  as  to  which  there  was  the  least 
HUBpicion  of  "underbilling." 

And  defendant  avers  that  the  practice  of 
"nnderbilling"  on  the  part  of  tbe  shippers  Is 
-one  that  the  Erie  Despatch  has  taken  every 
reasonable  precaution,  in  protection  of  the  in- 
terest of  the  carriers,  to  prevent;  tbat  there  be 
ing  no  law  directly  prohibiting  such  a  practice 
by  shippers,  and  the  keeping  of  weighing  fa- 
cilities at  all  shipping  stations  being  impractl- 
I'able,  It  has  been  and  is  very  difficult  to  whol 
ly  prevent  It;  but  the  Erie  Despatch  has,  as  is 
well  known  by  the  complainant,  been  ever 
ready  and  willing  to  investigate  every  case  o( 
"underbilling"  brought  to  its  knowledge,  and 
to  join  with  honest  merchants  and  shippers  to 
put  down  a  practice  which  isqulteaslojurlous 
to  the  Erie  Despatch  as  to  the  honest  shippers 
themselves;  and  this  defendant  InslBta  that  if 
■complainant  would  discipline  its  members  for 
Huch  unmercantlle  conduct,  and  bad  been  will- 
ing to  join  their  efforts  to  those  of  the  Erie 
Despatch  to  prevent  such  practlcw,  this  prac 


f^urther  answering  to  the  allegation  in  tbe 
petition  that  the  complainant  has  been  unable 

give  a  lan^  Bpeclflcation  of  cars,  which 

ire  "underbilled  because  the  Iransportatioo 
companies  were  parties  to  such  "underbilUnr," 
and,  therefore,  interested  to  keep  such  "under- 
billing"  a  secret,  the  Erie  Despatch  avers  that 
tbeconduct  of  the  Erie  Despatch  in  relation  to 
such  inveBtigatlons  was  directly  the  reverae 
of  said  allegations,  as  was  well  known  lo  s^d 
complainant  l)efore  the  Sling  of  tbe  petition 
berdn  setting  out  correBpondence  on  the  sub- 
ject. Defendant,  desirous  of  a  thorough  In- 
vestigation, has  at  great  labor  and  expense  at- 
tempted to  locate  the  speciQed  cars,  and  with 
the  result  of  such  Invealigallon  answers  to  tbe 
speciQcations  of  said  petition  as  follows,  on  In- 
formation and  belief  (setting  out  tbe  cars  by 
number  respectively  and  the  facts  connectea 
with  the  billing  thereof}: 

Defendant  denies  complainant'a  charge  that 
the  weight  upon  the  bill  of  lading  for  aacer' 
talnment  of  tbe  freight  charges  was  In  any  of 
the  above  speclQed  cases  wiTlfullT  and  know- 
ingly false,  and  that  said  underbilling  was  ao 
done  for  the  purpose  and  with  tbe  intent  to 
charge,  demand,  collect  and  receive   from  tike 

Serins  paying  the  same  a  less  compensatioa 
)r  the  transportation  thereof  than  was  apeci- 
Sed  In  the  then  established  and  published 
schedule  of  rates  and  charges,  contrary  to  tfa« 
true  intent  and  meaning,  and  In  violation  of 
tbe  Act  to  Regulate  Commerce;  and  further 
denies  that  it  was  done  for  the  purpose  and 
with  the  Intent  to  give  an  undue  and  UBre&- 
sonable  preference  and  advantage  to  the  par- 
ticular persons  trading  In  that  grain  or  food. 

This  defendant  avers  that  the  underbillloK 
in  the  cases  above  mentioned  was  the  resuu 
of  shippers  furnishing  Incorrect  weights  and 
of  consignees  paying  the  carriers  on  weights 
which  tuey  knew  were  not  correct,  thus  de- 
frauding (he  carrier  out  of  Its  correct  freight 
charges,  and  that  the  defendant  waa  witling 
and  anxious  to  Investigate  and  make  all  cor- 
rections In  its  power  as  lo  all  of  said  cases  or 
any  others  brought  to  its  attention;  but  said 
complainant  refused  to  furnish  any  speclflc 
Information.  Defendant  also  avers  that  the 
magnitude  of  Its  business  is  such  Ihat  It  is  im- 
practicable to  weigh  car  load  freight  at  all 
points  where  It  Is  received  and  delivered,  and 
must,  to  a  consjrlerable  extent,  rely  upon  the 
representations  of,  and  accept  the  weights  fur- 
nished by,  many  shippers  if  Ithis  no  reason  to 
doubt  them;  and  tbe  defendant  denies  that  the 
amount  claimed  to  have  been  underbilled  on 
any  of  the  cars  in  question  was  In  anyway 
the  result  of  any  understanding  or  agreement 
between  this  defendant  or  any  of  the  members 
of  said  Erie  Despatch  and  either  shlppen  or 
consignees,  or  with  any  party  or  parties.  In- 
terested directly  or  Indirectly  In  said  ahlp- 
ments,  and  avers  that  all  such  underbilling 
was  without  defendants'  knowledge. 

(The  other  defendants  set  up  tbe  same  gen- 
eral defense.) 
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BowMAK  Y.  Chicago  &  Nobthwestkbn  R  Co. 


UNITED  STATES  SUPREME  COURT. 


Oeorge  A.  BOWMAN  et  cU.,  Piffs,  in  Err,, 

CHICAGO  AND  NORTHWESTERN  RAIL- 
WAY COMPANY. 

(From  Lawyers'  ed.  U.  S.  Reports,  Bk.  31.) 

1.  Section  1553  of  the  Iowa  Code,  as 
amended  by  the  Act  of  April  5,  1886, 
forbidding  any  eommon  carrier  to 
brin^  wiuiin  that  State  any  intoxi- 
cating liqaors*  from  any  other  State 
or  Territory,  withoat  first  havinK  the 
certificate  therein  required,  is  a  reg:a- 
lation  of  commerce  amons  the  States 
and  is  void,  as  repugnant  to  the  Con- 
stitution of  the  United  States. 

2.  Such  statute  is  not  an  inspection  law, 
nor  a  quarantine  or  sanitary  law,  ana 
is  not  a  les^timate  exercise  of  police 
power  by  the  State. 

Z.  Such  statute  constitutes  no  defense 
to  an  action  brought  against  a  railroad 
company  for  refusing^  to  carry  beer 
into  the  State  of  Iowa  from  another 
State. 

SubmitUd  Jan.  10,  1887.      Decided  March  19, 

1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois, 
to  review  a  Judgment  against  the  plaintiffs,  in 
an  action  brought  for  a  refusal  to  receive  for 
transportation  at  Chicago  and  to  carry  certain 
barrels  of  beer  into  the  State  of  Iowa.  B6- 
versed. 

Statement  by  Mr.  Justice  Matthews: 

This  action  was  bej^un  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  niinois,  June  15.  1886,  on  which  day  the 
plaintiffs  filed  their  declaration,  as  follows: 

"George  A.  Bowman,  a  citizen  of  the  State 
of  Nebraska,  and  Fred.  W.  Bowman,  a  citizen 
of  the  State  of  Iowa,  copartners,  doing  busi- 
ness under  the  name,  firm  and  style  of  Bow- 
man Bros.,  at  the  City  of  Marshalltown.  State 
of  Iowa,  plaintiffs  in  this  suit,  by  Blum  & 
Blum,  their  attorneys,  complain  of  the  Chicago 
^  Northwestern  Railwav  Companv,  a  citi- 
'zen  of  the  northern  district  of  the  State  of  B- 
linois,  having  its  principal  ofiSce  at  Uie  City  of 
Chicago,  in  said  state,  defendant  in  this  suit, 
of  a  plea  of  trespass  on  the  case. 

"For  that  whereas  the  defendant,  on  May 
-20.  1886,  and  for  a  long  time  previous  thereto 
and  thereafter,  was  possessed  of  and  using  and 
operating  a  certain  railway,  and  was  a  common 
•carrier  of  goods  and  chattels  thereon  for  hire, 
to  wit,  from  the  City  of  Chicago,  in  the  State 
of  Illinois,  to  the  City  of  Council  Bluffs,  in  the 
6tate  of  Iowa. 

"That  said  defendant  was  at  said  time  and 
is  now  a  corporation  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Illinois,  and 
that  it  was  and  is  the  duty  of  said  defendant  to 
carry  from  and  to  all  stations  upon  its  line  of 
railway  all  freight  tendered  it  for  shipment 

Inters. 


"That  upon  May  90,  1886, 
fered  to  said  defendant  for  & 
line  of  railway,  afkd  directed 
Marshalltown,  Iowa,  five  tho 
beer,  which  they  had  procur* 
Chicago,  to  be  shipped  from 
Cit^  of  MarshaUtown,  In  the 
which  is  a  station  lying  and  I 
fendant's  line  of  railroad  bet 
of  Chicago  and  Council  Bluffs 
ant  then  and  there  refused  to  i 
or  any  part  thereof,  for  shipn 
age  of  the  plaintiffs  of  ten  U 
and  therefore  they  bring  thdi 

"And  for  that  the  plaintiffs, 
is  a  hotel  Iceeper,  a  keeper  of 
house,  grocery,  or  confectioi} 
day  of  July,  1884,  and  upon  s 
thereafter,  presented  to  tiie  hi 
ors  of  Marshall  County,  lo^ 
signed  by  a  majoritv  of  the 
Marshalltown,  Marshall  Coue 
stated  that  said  Fred.  W.  Bov 
of  said  county;  that  both  of  sa 
sessa  good  moral  character,  ai 
electors)  believe  said  plaintiffs 
sons,  and  each  of  them  to  be  i 
to  buy  and  sell  intoxicating 
purposes  named  in  section  IS 
Code;  that  at  said  time  and  i 
casions  thereafter  they  and  e 
said  plaintiffs,  filed  a  bond  in 
thousand  dollars  with  two  sure 
was  approved  by  the  auditor 
as  is  provided  by  section  1521 
Iowa;  that  thereupon  said  boai 
refused  to  grant  such  permisi 
said  plaintiffs,  or  to  them  join 

"And  for  that  whereas  the  di 
20,  1886,  and  for  a  long  time 
and  thereafter,  was  possessed 
operating  a  certain  railroad  an 
carrier  oi  goods  and  chattels  I 
to  wit,  from  the  City  of  Ohio 
of  Illinois,  to  the  City  of  Coun 
State  of  Iowa. 

"That  said  defendant  is  a  c 
ing  under  and  by  virtue  of  the 
of  Illinois;  that  it  was  the  dul 
f endant  to  carry  from  and  to  i 
its  line  of  railway  all  freight  1 
trusted  to  it,  and  that  it  was  t 
defendant  to  transport  from  i 
cago  to  said  City  of  Marshi 
thousand  barrels  of  beer  h 
hereinafter  mentioned,  whi 
quested  it  so  to  transport;  t 
mencement  of  May,  1886.  tl 
chased,  at  the  City  of  Cbicag 
barrels  of  beer,  at  $6.50  per  o 
they  intended  to  send  to  Mar 
at  which  place  and  vicinity 
sold  said  beer  at  eight  dollars 
defendant  was  then  and  thei 
on  May  20,  1886,  said  plaii 
shipment  to  said  defendant  I^ 
said  five  thousand  barrels  of 
said  plaintiffs,  at  the  City  of 
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the  State  of  Iowa,  and  requested  said  defend- 
ant to  ship  said  beer  over  its  road,  with  which 
request  the  defendant  refused  to  comply,  and 
declined  to  ship  or  receive  said  beer  or  any 
part  thereof  for  shipment  as  aforesaid,  the  said 
defendant,  by  its  duly  authorized  a^ent,  then 
and  there  stating  that  the  said  defendant  Com- 
pany declined  tQ  receive  said  goods  for  ship- 
ment and  would  continue  to  decline  to  receive 
said  goods  or  any  goods  of  like  character  for 
shipment  into  the  State  of  Iowa;  that  on  said 
day,  to  wit.  May  20,  1886,  and  for  a  long  time 
theretofore  and  since,  the  plaintiffs  were'unable 
to  purchase  beer  in  the  State  of  Iowa;  that  said 
plaintiffs,  at  said  time,  could  procure  no  other 
means  of  transportation  for  said  beer  than  said 
defendant,  and  that,  by  reason  of  the  defend- 
ant's refusal  to  transport  said  beer,  plaintiffs 
were  compelled  to  sell  said  beer  in  the  City  of 
Chicago  at  $6.50  per  barrel. 

*'That  by  reason  of  said  refusal  of  said  de- 
fendant to  ship  said  beer  plaintiffs  have  been 
damaged  in  the  sum  of  ten  thousand  dollars, 
and  therefore  they  bring  their  suit,"  etc. 

To  this  declaration  the  defendant  filed  the 
following  plea: 

"Now  comes  the  said  defendant,  by  W.  C. 
Goudy,  its  attorney,  and  defends  the  wrong 
and  injury,  when^  etc.,  hnda&jB actio  non,  etc., 
because  it  sa^s  that  the  beer  in  said  five  thous- 
and barrels  m  the  plaintiffs'  declaration  and  in 
each  count  thereof  mentioned  was,  at  the  sev- 
eral times  in  said  declaration  mentioned,  and 
still  is,  intoxicating  liquor,  within  the  meaning 
of  the  Statute  of  Iowa  hereinafter  set  forth; 
that  the  City  of  Marshalltown  in  said  declara- 
tion mentioned  is  within  the  limits  of  the  State 
of  Iowa;  that  the  said  City  of  Chicago  in  the 
said  declaration  mentioned  is  in  the  State  of 
Illinois;  that  the  said  beer  in  said  declaration 
mentioned  was  offered  to  this  defendant  to  be 
transported  from  the  State  of  Illinois  to  the 
State  of  Iowa. 

"That  heretofore,  to  wit,  on  the  5th  day  of 
April,  A.  D.  1886,  the  General  Assembly  of 
the  State  of  Iowa  passed  an  Act  entitled  'An 
Act  Amendatory  of  Chapter  148  of  the  Acts  of 
the  Twentieth  General  Assembly  Relating  to  In- 
toxicating Liquors  and  Providing  for  the  More 
Effectual  Suppression  of  the  Illegal  Sale  and 
Transportation  of  Intoxicating  Liquors  and 
Abatement  of  Nuisances,'  which  Act  is  chap- 
ter 66  of  the  laws  of  Iowa,  passed  at  the 
Twenty  First  General  Assembly  of  said  State, 
and  which  is  printed  and  published  in  the  laws 
of  Iowa  for  the  year  1886,  at  page—;  to  which 
Act  this  defendant  hereby  refers  and  makes 
the  same  a  part  of  this  plea. 

"That  in  and  by  the  tenth  section  of  said 
Act  it  was  and  is  provided  as  follows,  to  wit: 

"  'That  section  1558  of  the  Code,  as  amended 
and  substituted  by  chapter  143  of  the  Acts  of 
the  Twentieth  (General  Assembly,  t>e,  and  the 
same  is  hereby,  repealed,  and  the  following 
enacted  in  lieu  thereof: 

"  *Sec.  1558.  If  any  express  company,  rail- 
way company,  or  any  agent  or  person  in  the 
employ  of  any  express  company  or  railway 
company,  or  if  any  common  carrier  or  any 
person  in  the  employ  of  any  common  carrier, 
or  any  person,  knowingly  bring  within  this 
State  for  any  pierson  or  persons  or  corporation, 
or  shall  knowingly  transport  or  convey  be- 


tween points  or  from  one  place  to  another  in 
this  State  for  any  other  person  or  persons  or 
corporations,  any  intoxicating  liquors  without 
first  having  been  furnished  a  certificate  from 
and  under  the  seal  of  the  county  auditor  of 
the  county  to  which  said  liquor  is  to  be  trans- 
ported or  is  consigned  for  transportation,  or 
within  which  it  is  to  be  conveyed  from  place 
to  place,  certifying  that  the  consignee  or  pe^ 
son  to  whom  said  liquor  is  to  be  transported, 
conveyed,  or  delivered  is  authorized  to  sell 
such  intoxicating  liquors  in  such  county,  such 
company,  corporation  or  person  so  offending, 
and  each  of  them,  and  any  agent  of  such  com- 
pany, corporation  or  person  so  offending,  shall, 
upon  conviction  thereof,  be  fined  in  the  sum  of 
one  hundred  dollars  for  each  offense,  and  pay 
costs  of  prosecution;  and  the  costs  shall  include 
a  reasonable  attorney  fee,  Uj>  be  assessed  by  the 
court,  which  shall  be  paid  into  the  conn^ 
fund,  and  stand  committed  to  the  county  jail 
until  such  fine  and  costs  of  prosecution  are 
paid.    The  offense  herein  defined  shall  be  held 
to  be  complete,  and  shall  be  held  to  have  been 
committed  in  any  county  of  the  State  through 
or  to  which  said  intoxicating  liquors  are  trans- 
ported, or  in  which  the  same  is  unloaded  for 
transportation,  or  in  which  said  liquors  are  con- 
veyed from  place  to  place  or  delivered.    It 
shall  be  the  duty  of  the  several  county  audit- 
ors of  this  State  to  issue  the  certificate  herein 
contemplated  to  any  person  having  such  per- 
mit; and  the  certificate  so  issued  shall  be  truly 
dated  when  issued,  and  shall  specify  the  date 
at  which  the  permit  expires,  as  shown  by  the 
county  records.' 

"And  the  defendant  avers  that  at  the  several 
times  mentioned  in  said  declaration,  and  each 
of  them,  the  aforesaid  section  was  the  law  of 
the  State  of  Iowa  in  full  force  bnd  wholly  un- 
repealed, and  that  the  said  plaintiffs  did  not  at 
any  time  furnish  this  defendant  with  a  certifi- 
cate from  and  under  the  seal  of  the  county 
auditor  of  the  County  of  Marshall,  the  same 
being  the  county  in  which  said  City  of  Mar- 
shalltown is  located,  and  the  county  to  which 
said  beer  was  offered  to  be  transported,  certi- 
fying that  the  person  for  or  to  whom  the  said 
beer  was  to  be  transported  was'  authorized  to 
sell  intoxicating  liquors  in  said  County  of  Mar- 
shall; nor  was  this  defendant  furnished  with 
any  such  certificate  by  any  person  whatsoever. 

"And  the  defendant  avers  that  it  could  not 
receive  said  beer  for  transportation  in  the  man- 
ner named  and  specified  in  the  plaintiffs'  dec- 
laration without  violating  the  law  of  the  State 
of  Iowa  above  specified,  and  without  subject- 
ing itself  to  the  penalties  provided  in  said  Act, 
and  that  this  defendant  assigned  at  the  time 
the  said  beer  was  offered  to  It  for  transporta- 
tion as  aforesaid,  as  a  reason  why  it  could  not 
receive  the  same,  the  aforesaid  Statute  of  Iowa* 
which  prohibited  this  defendant  from  receiv- 
ing said  beer  to  be  transported  into  the  State 
of  Iowa  or  from  transporting  the  said  betf 
into  the  State  of  Iowa. 

"And  this  the  said  defendant  is  ready  to 
verify.     Wherefore  it  prajrs  Judgment,"  etc 

To  this  plea  the  plaintiffs  filed  a  gencoral  de- 
murrer, and  for  cause  of  demurrer  assigned 
that  the  Statute  of  Iowa  referred  to  and  M^ 
out  in  the  plea  was  unconstUutional  and  void. 
The  demurrer  was  overruled,  and  judgmesK 
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inapectoT — hl«  compensation  and  ezpenee  being 
paid  bf  Bald  company.  Bald  company  was  a 
lorrign  fire  inauraace  company,  incorporated  In 
knd  ov  tbe  State  of  Maryland,  and  not  liccDsed, 
and  baring  no  autboiity  from  tbe  insur- 
ance commiBBioner  to  do  buslneaa  In  Pennsyl- 
Ttuiia,  and  bad  not  complied  nlth  tbe  laws  of 
Pennsylvania  relating  to  foreign  inauranoecora- 
paniea. 

"On  tbe  lath  day  of  Febmarj,  1887,  said 
defendant  Tlslted  tbe  Utv  of  Plttsbu^b  and 
delivered  to  bualneBs  men  In  sold  city  hu  card, 
announcing  himself  ai  ioBpecIor,  together  with 
said  company's  form  of  premium  note  and  its 
flnwacial  statement  to  December  81,  188S,  and 
alao  a  list  of  its  official  directors  and  committee, 
which  card  and  statement  lists  are  hereto  at- 
tached and  made  a  part  of  this  statement  of 
facta.  He  afterward  visited  C.  F.  Wells,  in  tbe 
CitT  of  Pittsburgh,  and  inquired  when  his 
policies  of  insurance  would  expire  in  companies 
In  which  said  Wells  wss  already  Insured,  and 
requested  permission  to  inspect  the  premises  of 
said  WcUl  and  this  for  toe  purpose  of  enab- 
tins  said  Mutual  Fire  Insurance  Company  of 
Baltimore,  Hd. ,  to  place  a  policy  or  poUdea  of 
insurance  thereon.  Prior  to  the  visit  of  de- 
fendant to  tbe  City  of  Pi  ttsburgb,  Messrs.  Reed 
and  £dwards  received  a  letter  from  tbe  secre- 
tary of  the  company,  dated  Februarys,  1887, 
.which  letter  is  heretoattacbed  sod  made  apart 
of  this  statement  of  facts.  Defendant  was  sent 
to  tbe  City  of  Pittsburgh  by  tbe  said  company 
lor  Uie  purpose  of  irapecting  buildings,  as- 
certaining their  exposures,  and  making  dla- 
grsms  of  the  same,  with  respect  to  their  de- 
sirability as  insurance  risks  for  acceptance  by 
taid  Mutual  Fire  Insurance  Company  of  Batu- 
more,  Maryland,  and  that  he  went  to  the  said 
Wells  and  others  in  the  Qty  of  Pittsburgh  for 


id  purpose. 
"  It  is  f  unhe 


[t  is  further  admitted  that  on  the  day  and 
year  last  aforesaid  tbe  defendant  inspected  the 
Franklin  Glue  Works,  a  building  In  the  County 
of  Allegheny,  In  the  Btate  of  Pennsylvania,  for 
the  purpose  aforesaid;  that  hepromptly  there- 
after transmitted  a  report  of  said  inqjectlou  to 
said  company,  which  company  immediately 
thereafter,  for  a  premium  paid  to  It,  placed  up- 
on the  said  glue  woita  sud  company's  policy 


of  Insuranceagalnstlossby  Are;  thatlnpnrsD- 
ance  of  said  employment  as  inspector,  on  the 
day  and  year  last  aforesaid,  defendant  was  er 


ted  reports  of  his  inspection  to  said  company 
In  Baltimore.  It  is  lurtber  admitted  that  his 
actions  were  confined  entirely  to  tbe  said  busi- 
ness of  inspection,  and  that  be  did  not  negoti- 
ate or  Bolldt  within  this  State  any  contract  of 
insurance,  or  pretend  to  effect  tbe  same,  or  re- 
ceive or  transmit  any  offer  or  offers  of  Insur, 
ance,  or  receive  or  deliver  a  policy,  or  in  any 
manner  aid  In  the  business  of  placing  insurance, 
except  as  hereinbefore  set  forth  in  .this  state- 
ment of  facts." 

The  following  points  were  presented  by  tbe 
defendant  to  tbe  court,  CoiiLieb,  J. : 

1.  "That  if  they  find  from  all  the  evidence 
in  this  case  ttiat  the  only  business  transacted 
t^  defendant,  G.  B.  List,  for  an  Insurance  com- 
pany of  another  State  consisted  in  making 
an  examination  and  Inspection  of  buildings, 
with  reference  to  their  desirability  as  risks,  sid 
reporting  the  facts,  there  can  he  no  conviction 
under  the  law,  and  it  Is  their  du^  to  acquit 
the  defendant." 

Refused.     [S] 

2.  "Tbatlfthejuryflndfromalltheevidence 
in  tbe  case  that  the  defendant  did  not  quote 
rates,  or  solicit  insurance,  or  recelvepr^nlums, 
or  forward  the  same,  orperform  any  of  the  du- 
ties of  an  insurance  agent,  but  that  defendant's 
action  waa  confined  wholly  to  inspecting  and 
examining  the  physical  and  material  conaitlDU 
of  btdldings,  such  action  waa  not  the  '  aiding 
In  the  placing  of  insurance'  prohibited  by  the 
law,  and  there  can  be  no  conviction." 

Refused,    [i] 

8.  "  That  there  can  be  no  conviction  In  this 
case,  for  the  reason  that  the  Act  of  Assembly 
under  which  tbe  indictment  is  framed  Is  otmox- 
lous  to  tbe  Constitution  of  the  United  States, 
being  an  attempt  on  the  part  of  the  State  to 
regulate  commerce  among  the  several  States, 
which  Is  hi  conflict  with  article  1,  g  8,  declar- 
ing that '  Congrew  shall  have  power  to  regu- 
late Gommerde  among  the  several  States,' 
also  with  article  4,  g  2,  declaring  that  'Oitizeus 
of  eacb  State  ahall  be  entitled  to  all  tbe  privi- 
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hnff  T.  ataU,  Id,  SS6;  8tat»  r.  Denthm,  8  Iowa, 
399;  ataU-7.  Whaier,  85  Conn.  aSO;  A^noUt  v. 
Oriorv,  36  Conn.  179;  Oeiatt  v.  PWd.  38  Conn. 
479;  iW^  V.  eali^htr.  i  Mlcb.  344i  QiU  t. 
i^ifen-,  81  Vt.  010;  JUelhmsim-  t.  Slaltf,  11  lod. 
488;   FondfrifliT.  JdoBM,  7Cow.  851. 

A  Btate  Ian  prohiblllDg  tbe  manufacture  and 
sale  of  ialoxlCKtlng  liquor  is  not  repuguaDt  to 
Buj  clause  of  the  ConsUtution  of  the  United 
States. 

Boiton  Betr  Oa.  t.  Mai*.  97  V.  fi.  88,  (34:992); 
J^Wr  V,  Kan.  112  U,  8.  305,  (38:  680);  Little- 
ton V.  FrUe,  66  Iowa,  488. 

The  Legislature  cannot  part  with  any  of  the 
police  poweTH  of  the  State. 

Farm«n  L.  *  T.  Co.  v.  SftwM,  20  Fed.  Rep, 
270;  AUtrtm  t.  OhUsago,  6  Fed.  Rep.  665;  Be 
Wong  Tung  Quy.  2  Fed.  Hep,  624. 

Stales  may  exclude  pestilence  either  to  tbe 
body  or  miad. 

minut  V.  JannUon,  89  U.  3.  14  Pet.  GOS, 
(10:593);  GOAoTUM.  Ogdm,BivX  Mayor  of  N.T. 
T,  MUa,  rupra. 

Mr,  Juitiee  BIa.tthewa  delivered  the  opin- 
loD  of  the  court: 

It  la  not  denied  that  tbe  declaration  sets  out 
a  good  cause  of'actton.  It  alleges  that  the  de- 
feadaat  was  possessed  of  aad  operated  a  cer- 
tain railway,  b;  means  of  which  It  became 
and  was  a  common  carrier  of  goods  and  chat- 
tels thereon  for  hire,  from  the  City  of  Chicago. 
in  the  State  of  Illinois  to  the  Cltv  of  Council 
BIuSb,  in  tbe  State  of  loiva,  and  that,  as  sucli, 
It  was  its  duty  to  carry  from  and  to  all  sla- 
itoos  upon  its  line  of  railway  all  goods  and 
merchandise  that  might  be  entrusted  to  It  for 
that  purpose.  This  general  duty  was  imposed 
upon  it  by  the  common  law  as  adopted  aud 

?revallinK  in  the  States  of  Illinois  and  Iowa, 
'be  single  question,  therefore,  preaenled  upon 
the  record,  is  whether  tbe  statute  of  the  State 
of  Iowa,  set  out  in  the  plea,  constitutes  a  de- 
fense to  the  action. 

The  section  of  the  statute  referred  to,  being 
section  1663  of  the  Iowa  Code  as  amended  by 
the  Act  of  April  5,  1886.  forbids  any  common 
carrier  to  bring  within  the  State  of  Iowa,  for 
any  person  or  persons  or  corporation,  aoy  in- 
toxicating liquors  from  any  other  State  3r  Ter- 
ritory of  the  Untied  States,  without  first  hav- 
ing been  furnished  with  a  certificate,  under 
the  seat  of  the  county  auditor  of  tbe  county 
to  which  said  liquor  Is  to  be  transported  or  is 
consigned  tor  transportation,  cerilfyina;  that 
the  consignee  or  person  to  whom  said  liquor 
is  to  be  transporled,  conveyed,  or  delivered  Is 
authorised  to  sell  tntoxicalmg  liquors  in  su(^ 

This  statutory  provision  doesnotstand  alone, 
and  must  be  considered  with  reference  to  the 
system  o(  legislation  of  which  it  forms  a  part. 
The  Act  of  April  5,  1886,  in  which  it  is  con- 
laJned,  relates  to  Che  sale  of  Intoxicating  liquors 
within  the  State  of  Iowa,  and  is  amendatory 
of  chapter  149  of  the  Acts  of  the  Twentieth 
General  Assembly  of  that  State  "relating  to 
lotoiicating  liquors  and  providing  for  the  more 
effectual  suppression  of  the  illenil  sale  and 
transportatioD  of  Intoilcatlng  liquors  and 
abatement  of  nuisances."  Tbe  original  sec- 
tion 1S58  of  the  Iowa  Code  contains  a  similar 
proTlsioo  la  respect  to  common  carriers.    By 


section  1628  of  the  Code,  the  manufBcture 
and  sale  of  Intoxicating  liquors,  except  u 
tberdnafleT  provided,  U  made  unlawftii;  and 
the  keeping  ol  Intoxicating  liquor  with  Intent 
to  sell  (be  same  within  tbe  State,  contrary  to 
the  provisions  of  tbe  Act,  is  prohibited;  and 
the  Intoxicating  liquor  so  kept,  together  with 
the  vessels  In  which  It  is  contained.  Is  declared 
to  be  a  nuisance,  tobeforfelted  and  dealt  with 
as  thereinafter  provided.  Section  1624  excepts 
from  the  operation  of  the  law  sales  by  the  im- 
porter thereof  of  foreign  intoxicating  liquor, 
imported  under  the  authority  of  the  laws  of 
the  United  States  regardingthe  importation  of 
such  liquorsand  In  accordance  with  such  laws; 
provided  that  the  said  liquor  at  tbe  time  of  said 
sale  by  said  Importer  remains  in  the  original 
casks  or  packages  in  which  It  was  by  him  Im- 
ported, and  in  quantities  of  not  less  than  the 
quantities  in  which  the  laws  of  the  United 
States  require  such  liquors  to  be  Imported,  and 
is  sold  by  him  In  said  original  casks  or  pack- 
ages and  In  said  quantities  only.  The  law  also 
permits  tbe  manufacture,  in  the  State,  of  liq- 
uors for  the  purpose  of  being  sold,  according 
to  the  provisions  of  the  statute,  to  be  used  for 
mechanical,  medicinal,  culinary  or  sacrament- 
al purposes;  and  for  these  purposes  only  anf 
citlzea  of  the  Stale,  except  hotel  keepers,  keep- 
ers of  saloons,  eating  houses,  grocery  keepers, 
and  confectioners.  Is  permitted  within  tha 
county  of  bis  residence  to  buy  and  sell  intox- 
icating liquors,  provided  be  shall  first  obtain 
permission  from  tbe  board  of  supervisors  of 
tbe  county  in  which  such  business  is  conduct- 
ed. It  also  declares  the  building  or  erecUoa 
of  whatever  kind,  or  tbe  ground  Itself  la  or 
upon  which  IntoxicatlnK  li(]uor  Is  manufact- 
ured or  sold,  or  kept  with  mtent  to  sell,  con- 
trary to  law,  to  be  a  nuisance,  and  that  it  may- 
be abated  as  such.  The  original  provisions  of 
the  Code  (section  1565)  excluded  from  the 
definition  of  intoxicating  liquors,  beer,  cider 
from  apples,  and  wine  from  grapes,  currants 
and  other  fruits  grown  in  the  State;  but  by  an 
amendment  that  section  was  made  to  Includs 
alcohol,  ale,  wine,  beer,  spirituous,  vinous  and 
malt  liquors,  and  all  intoxicating  liquors  what- 
ever. It  thus  appears  that  the  provisions  of 
tbe  statute  set  out  in  the  plea,  prohibiting  the 
transportation  by  a  common  carrier  of  intox- 
icating liquor  from  a  point  within  any  other 
State  for  delivery  at  a  place  within  the  Stale 
of  Iowa,  is  Intended  to  more  effectually  carry 
out  the  general  policy  of  tbe  law  of  that  State 
with  respect  to  the  suppression  of  the  Illegal 
manufacture  and  sale  of  intoxicating  liquor 
within  the  State  as  a  nuisance.  It  may.  tl^re- 
fore.  fairly  be  said  that  the  provision  In  ques- 
tion has  been  adopted  by  the  State  of  Iowa,  not 
expressly  tor  the  purpose  of  r^ulatlng  com- 
merce between  Its  citizens  and  those  of  other 
States,  but  as  subservient  to  the  general  design 
of  protecting  the  health  and  moralsof  Its  peo- 
ple, and  the  peace  and  good  order  of  the  State, 
against  the  physical  and  mural  evils  resultitig 
from  the  unrestricted  manufacture  and  sale 
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States  under  their  Constitution  and  laws,  by 
virtue  of  ^eir  being  citizens.  Special  privi- 
leges enjoyed  by  citizens  in  their  own  State  are 
not  secured  by  it  in  other  States. 

"The  issuing  of  a  policy  of  insurance  is  not 

a  transaction  of  commerce  within  the  meanine 

'Of  the  latter  of  the  two  clauses,  even  thougn 

the  parties  be  domiciled  in  difiPerent  States,  but 

is  a  simple  contract  of  indemnity  a^inst  loss." 

In  the  case  of  Ducat  v.  Chicago,  71  U.  8.  10 
Wall.  410  [19  L.  ed.  972],  the  foregoing  case 
was  reaffirmed  and  follow^,  and  the  court  in 
the  opinion  said:  "The  power  of  the  State  to 
-discriminate  between  her  own  domestic  cor* 
Ix>rations  and  tbose  of  other  States  desirous  of 
transacting  business  within  her  jurisdiction,  is 
•clearly  established  in  the  case  we  have  referred 
to  [Paul  V.  Virginia],  as  it  also  had  been  in 
the  previous  case  of  Bank  of  Augusta  v.  Barle, 
88  tJ.  S.  18  Pet.  619  [10  L.  ed.  274]." 

The  opinion  in  the  case  of  Paul  v.  Virginia 
is  so  conclusive  and  exhaustive  that  it  is  only 
necessary  to  refer  to  it;  no  other  opinion  could 
•t>e  anything  more  than  a  repetition  of  it. 


In  this  court  in  the  case  of  Theme  v.  7raifh 
eUers  Ins,  Co.  80  Pa.  28,  the  same  doctrine  was 
annoimced.  We  there  said:  "There  can  be  no 
doubt  of  the  constitutional  power  of  the  Le^ 
lature  to  prescribe  the  conditions  under  which 
a  foreign  corporation  shall  transact  business  in 
Uiis  State  and  the  manner  in  which  its  omenta 
shall  be  qualified  before  entering  on  their  du- 
ties." See  also,  to  the  same  effect  Germania 
Life  Ins,  Co,  v.  Commonioealth,  86  Pa.  618. 

It  cannot  be  doubted  that  the  plaintiff  in  er- 
ror brought  himself  within  the  words  as  well 
as  the  spirit  of  the  Act  of  1878,  although  he 
called  himself  an  inspector.  He  was  certainly 
an  agent  of  his  company,  and  he  certainly  did 
take  action  relating  to  risks;  and  these  are  the 
words  which  define  the  prohibited  acts  and 
subject  the  party  to  the  penalties  of  the  law  in 
question.  We  do  not  consider  it  necessary  to 
prolong  the  discussion. 

Judgment  affirrned. 


THE  INTERSTATE  COMMERCE  COMMISSION. 


RIDDLE,  DEAN  &  CO. 

a, 

NEW  YORK.  LAKE  ERIE  &  WESTERN 
R.  R  CO.  and  Pittsburgh  &  Lake  Erie  R 
R.  Co. 

(No.  99.) 

%•  In  view  of  the  fact  that  by  an  anee- 
ment  between  the  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.,  extending  (over  the  leased  line 
of  the  N.  Y.,  P.  £  O.  R.  R.  Co.)  to  Day- 
ton, Ohio,  and  the  C,  C,  C.  &  I.  R  Co. 
extendini^  from  Dayton  to  Cincinnati 
the  N.  Yo  !«•  E.  ft  w*  Co.  is  considered 
an  initial  road  at  Cincinnati*  with  the 
light  to  make  rates  thereto  and  there- 
from on  its  own  responsibility,  heldy 
that  Cincinnati  must  be  treated  as  a 
point  upon  the  line  by  the  N.  Y.,  L.  E. 
&  W.  Co.,  for  the  purposes  of  a  proceed- 
ing against  that  Company  nnder  the  Act 
to  Regalate  Commerce,  for  unjust  dis- 
crimination in  fbmishinij^  coal  cars. 

"d.  It  is  the  duty  of  a  common  carrier  to 
provide  adequate  equipment  for  the 

business  of  its  line;  if  in  time  of  special 
pressure  some  one  must  wait,  the  annoy- 
ance must  be  distributed  with  ail  possi- 
ble equality,  and  in  this  respect  regu- 
lar customers  are  not  entitled  to  pref- 
erence over  occasional  customers. 

^.  It  is  not  necessary  for  a  shipper  to 
make  a  special  contract  with  a  com- 
mon carrier,  in  order  to  entitle  himself 
to  transportation  for  his  goods. 

-4.  Common  carriers  have  no  riffht*  by 

issuing  a  prohibitory  tarifit  or  otherwise, 
to  withoraw  from  the  transporta- 
tion of  any  articles  not  dangerous  to 
handle  and  which  are  ordinarily  the 
subject  of  transportation  by  them;  less 
desirable  traffic  must  be  accepted  upon 
reasonable  terms,  as  well  as  tnat  which 
is  more  desirable. 

15.  When  the  equipment  of  a  carrier  usu- 
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ally  applied  to  the  transportation  of  a 
particular  article  (here,  gondola  cars  for 
the  transportation  of  coal)  is  not  equal 
to  the  demand  made  upon  it,  it  is  its 
duty  to  appropriate  other  cars  to  sudi 
service  or  to  obtain  cars  elsewhere. 

6.  A  carrier  is  not  Justified  in  refusing 

to  furnish  any  cars  for  the  transporta- 
tion of  coal  to  a  certain  point  on  its 
line,  by  the  fact  that  it  could  at  the 
time  make  more  money  by  using  its 
regular  coal  cars  on  another  portion  of 
its  line,  where  return  loads  were  obtain- 
able and  more  frequent  trips  could  be 
made,  thus  enabling  it  to  serve  a  larger 
number  of  customers  with  a  smafier 
number  of  cars. 

7.  The  mere  fact  that  at  a  given  time  an 
article  cannot  be  profitably  shipped  at 
the  existing  tariff  rate  is  by  no  means 
conclusive  evidence  that  such  rate  Ib 
unreasonable. 

8.  The  Commission  will  not  make  an  award 
of  damag^es  in  a  case  where  the  defend- 
ant is  entitled  to  have  the  amount  of 
damages  assessed  by  a  jury. 

(Heard  Jan.  81,  Decided  Feb.  24, 1888.) 

COMPLAINT  charging  unjust  discrimina- 
tion in  the  matter  of  furnishing  coal  cars. 
Mr.  J.  L.  Black*  for  compJainants. 
Mr,  James  A.  Buchanauv  for  New  York, 
Lake  Erie  <&  Western  R.  R.  Co. 

Mr,  J.  H.  Reed,  for  Pittsburgh  &  Lake 
Brie  R  R  Co. 

Report  and  Opinion  of  the  Commission. 

Walker*  Gomrnissioner: 

Riddle.  DcAn  &  Company,  the  complain- 
ants, of  Pittsburgh,  Pennsylvania,  are  a  firm 
who  act  as  sales  scents  for  various  mines,  and 
are  engaged  in  selling  coal  upon  commission. 
Coal  mined  in  the  vicinity  of  Pittsburgh  is  sold 
at  Cincinnati,  in  the  State  of  Ohio,  me  usui^ 


1888. 


BowMAK  y.  Chicago  &  Nobthwbstbrn  R  Co. 


plan  of  regulatioDs,  but  by  as  many  as  the 
Jegifilative  discretion  of  tne  several  States 
4Bhou1d  deem  applicable  to  the  local  peculiari- 
ties of  the  ports  within  their  limits;  and  to  this 
it  may  be  added  that  it  was  a  subject  impera 
tively  demanding  positive  regulation.  The 
absence  of  legislation  on  the  subject,  therefore, 
by  Congress,  was  evidence  of  its  opinion  that 
the  matter  might  be  best  regulatod  by  local 
authority,  and  proof  of  its  intention  that  local 
regulations  might  be  made. 

It  may  be  argued,  however,  that,  aside  from 
such  regulations  as  these,  which  are  purely 
local,  the  inference  to  be  drawn  from  the  ab 
sence  of  legislation  by  Congress  on  the  sub 
ject  excludes  state  legislation  affecting  com 
merce  with  foreign  Nations  more  strongly 
than  that  affecting  commerce  among  the  States. 
Laws  which  concern  the  exterior  relations  of 
the  United  States  with  other  Nations  and  gov- 
ernments are  general  in  their  nature,  and 
should  proceed  exclusively  from  the  legislative 
authority  of  the  Nation.  The  organization  of 
our  state  and  federal  system  of  government  is 
such  that  the  people  of  the  several  States  can 
have  no  relations  with  foreign  powers  in  re- 
spect to  commerce  or  any  other  subject,  ex- 
cept throuffh  the  Government  of  the  United 
States  and  its  laws  and  treaties.  Hendenon  v. 
Mayor  of  N.  T.  »2  U.  S.  259,  278  [28:  548, 
5491. 

The  same  necessity  perhai^»8  does  not  exist 
-equally  in  reference  to  commerce  among  the 
States.     The  power  conferred  upon  Congress 
to  regulate  commerce  among  the  States  U  in- 
deed contained  in  the  same  clause  of  the  Con- 
stitution which  confers  upon  it  power  to  reg- 
ulate commerce  with  foreign  Nations.    The 
grant  is  conceived  in  the  same  terms,  and  the 
two  powers  are  undoubtedly  of  the  same  class 
and  character  and  equally  extensive.     The 
actual  exercise  of  its  power  over  either  subject 
is  equally  and  necessarily  exclusive  of  that  of 
the  States,  and  paramount  over  all  the  powers 
of  the  States;  so  that  state  legislation,  however 
legitiniate  in  its  origin  or  object,  when  it  con- 
flicts with  the  positive  legislation  of  Congress, 
or  its  intention  reasonably  implied  from  its  si- 
lence, in  respect  to  the  subject  of  commerce  of 
both  kinds,  must  fail.    And  yet  in  respect  to 
commerce  amone  the  States,  it  may  be  for 
the  reason  already  assigned  that  the  same  in- 
ference is  not  always  to  be  drawn  from  the  ab- 
sence of  congressional  legislation  as  might  be 
in   the  case  of  commerce  with  foreign  Na- 
tions.    The  question,  therefore,  nuiy  be  still 
considered  in  each  case  as  it  arises,  whether 
the  fact  that  Congress  has  failed  in  the  partic 
ular  instance  to  provide  by  law  a  regulation  of 
commerce  among  the  States  is  conclusive  of 
its  intention  that  the  subject  shall  be  free  from 
all  positive  regulation,  or  that,  until  it  posi- 
tiy^y  interferes,  such  commerce  may  be  left 
to   be    freely   dealt   with  by  the  respective 
States. 

We  have  seen  that  in  the  case  of  the  State 
Freight  Tax,  82  U.  8.  15  Wall.  282  [21: 14tfJ. 
a  tax  impoeed  by  one  State  upon  freight  trans- 
ported to  or  from  another  State  was  held  to  be 
void  as  a  regulation  of  commerce  among  the 
States,  on  the  ground  that  the  transportation 
.of  passengers  or  merchandise  through  a  State, 
or  I  rocn  one  State  to  another,  was  in  its  nature 
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national,  so  that  it  should  be 
uniform  system  or  plan  of 
the  control  of  one  regulating 
case  the  tax  was  not  imposed 
of  regulating  interstate  comi 
der  to  raise  a  revenue,  and  w< 
legitimate  exercise  of  an  admi 
State  if  it  had  not  been  exeri 
ate  as  a  regulation  of  inter 
Any  other  regulation  of  intei 
applied  as  the  tax  was  in  that 
equally  within  the  rule  of  its 
State  has  not  power  to  tax  f re 
gers  passing  through  it,  or  to 
or  into  another  State,  much  U 
the  power  directly  to  regulate 
tion,  or  to  forbid  it  altogether 
ent  case  the  law  of  Iowa  operai 
chandise  sousht  to  be  lu'ouj 
State  into  its  limits,  there  co 
that  it  would  be  a  regulati( 
among  the  States  and  repugni 
tution  of  the  United  States, 
however,  it  applies  only  to  on( 
of  a  particular  kind,  and  pro! 
duction  into  the.  State  upon 
It  remains  for  us  to  consid< 
grounds  are  sufficient  to  justi 
non  from  the  rule  which  woul 
did  not  exist. 

It  may  be  material  also  to 
nection  that  Coneress  had  1 
general  subject  of  interstate 
means  of  railroads  prior  to 
transaction  on  which  the jpres 
ed.  Section  5258  of  the  Revi 
vides  that  ''£very  railroad 
United  States  whose  road  is  o] 
its  successors  and  assigns,  ii 
ized  to  carry  upon  and  ovei 
bridges,  and  ferries,  all  pai 
government  supplies,  mails,  f 
erty  on  their  way  from  any  i 
State,  and  to  receive  compel 
and  to  connect  with  roads  of 
as  to  form  continuous  lines  fc 
tion  of  the  same  to  the  place 
In  the  case  of  BaUroad  Oompc 
86  U.  S.  19  Wall.  584,  [22:  1' 
then  constituting  a  part  of  th< 
of  June  15,  I860,  was  consid( 
to  this  Act  and  the  Act  of  J 
thorizing  the  construction  of 
Mississippi  River,  the  court  sa 
were  passed  under  the  powe 
gress  to  regulate  commerce  ai 
States,  and  were  designed  to  1 
upon  transportation  between 
which  had  previously  existed 
a  creation  of  such  trammels  i 
facilitate  railway  transportat 
ine  the  construction  of  bridge 
ffable  waters  of  the  Mississipr 
intended  to  reach  trammel 
state  enactments  or  by  existi 
gress.  *  *  ♦  The  power  to  re, 
amonff  the  several  States  wa 
gress  in  order  to  secure  equal 
in  commercial  intercourse  ai 
ating  state  legislation." 

Congress  had  also  legislatec 
of  the  transportation  of  pass 
chandise  in  chapter  6,  title  4 
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Statutes;  sections  4252  to  4289,  inclusive,  hav- 
ing reference,  however,  mainly  to  transporta- 
tion in  vessels  by  water.  But  sections  4278 
and  4279  relate  also  to  the  transportation  of 
nitro-glycerine  and  other  similar  explosive 
substances  by  land  or  water,  and  either  as  a 
matter  of  commerce  with  foreign  countries  or 
among  the  several  States.  Section  4280  pro- 
vides that  '*The  two  preceding  sections  shall 
nol^  be  so  construed  as  to  prevent  any  State, 
Territory,  district,  city  or  town  within  the 
United  States  from  regulating  or  from  prohib- 
iting the  traffic  in  or  transportation  or  those 
substances  between  persons  or  places  lying  or 
being  within  their  respective  territorial  limits, 
or  from  prohibiting  the  introduction  thereof 
into  such  limits  for  sale,  use  or  consumption 
therein." 

So  far  as  these  regulations  made  by  Congress 
extend  they  are  certainly  indications  of  its  in- 
tention that  the  transportation  of  commodities 
between  the  States  shall  be  free,  except  where 
it  is  positively  restricted  by  Congress  itself,  or 
by  the  States  in  particular  cases  by  the  express 
permission  of  Congress.  On  this  point  the 
language  of  this  court  in  the  case  of  Mobile 
County  V.  KimbaU,  102  U.  S.  691. 697  [26:  238, 
289],  is  applicable.  Repeating  and  expanding 
the  idea  expressed  in  the  opinion  in  the  case 
of  Goolet/  V.  Port  Wardens,  58  U.  S.  12  How. 
299  [13:  996],  this  court  said:  **The  subjects, 
indeed,  upon  which  Congress  can  act  under 
this  power  are  of  infinite  variety,  requiring 
for  their  successful  management  different 
plans  or  modes  of  treatment.  Some  of  them 
are  national  in  their  character,  and  admit  and 
reouire  uniformity  of  regulation,  affecting 
alike  all  the  States;  others  are  local,  or  are 
mere  aids  to  commerce,  and  can  only  be  prop- 
erly regulated  by  provisions  adapted  to  their 
special  circumstances  and  localities.  In  the 
former  class  may  be  mentioned  all  that  portion 
of  commerce  with  foreign  countries  or  be- 
tween the  States  which  consists  in  the  trans- 
portation, purchase,  sale  and  exchange  of 
commodities.  Here  there  can  of  necessity  be 
only  one  system  or  plan  of  regulations,  and 
that  Congress  alone  can  prescribe.  Its  non- 
action in  such  cases  with  respect  to  any  par- 
ticular commodity  or  mode  of  transporta- 
tion is  a  declaration  of  its  purpose  that  the 
commerce  in  that  commodity,  or  by  that 
means  of  transportation,  shall  be  free.  There 
would,  otherwise,  be  no  security  against  con- 
flicting regulations  of  different  States,  each 
discriminating  in  favor  of  its  own  products 
and  against  the  products  of  citizens  of  other 
States.  And  it  is  a  matter  of  public  history 
that  the  object  of  vesting  in  Congress  the 
power  to  regulate  commerce  with  foreign  Na- 
tions and  among  the  States  was  to  insure  imi- 
formity  of  regulation  against  conflicting  and 
discriminating  state  legislation."  Also  102 
U.  S.  702  [26:  241]:  ''Commerce  with  foreign 
countries  and  among  the  States,  strictly  con- 
sidered, consists  in  intercourse  and  traffic,  in- 
cluding in  these  terms  navigation  and  .  the 
transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale  and  ex- 
change of  commodities.  For  the  regulation  of 
commerce  as  thus  defined,  there  can  be  only 
one  system  of  rules,  applicable  alike  to  the 
whole  country;  and  the  authority  which  can 


act  for  the  whole  country  can  alone  adopt 
such  a  system.  Action  upon  it  bv  separate 
States  is  not,  therefore,  permissible. 

The  principle  Uius  annoonced  has  a  more 
obvious  application  to  the  circumstances  of 
such  a  case  as  the  present,  when  it  is  consid- 
ered that  the  law  of  the  State  of  Iowa  under 
consideration,  while  it  professes  to  regulate 
the  conduct  of  carriers  engaged  in  transpor- 
tation within  the  limits  of  that  State,  never- 
theless materially  affects,  if  allowed  to  operate, 
the  conduct  of  such  carriers,  both  as  respects 
their  rights  and  obligations,  in  every  other 
State  into  or  through  which  they  pass  in  the 
prosecution  of  their  business  of  interstate 
transportation.  In  the  present  case,  the  de- 
fendant is  sued  as  a  common  carrier  in  the 
State  of  Illinois,  and  the  breach  of  duly  al- 
leged against  it  is  a  violation  of  the  law  of 
that  State  in  refusing  to  receive  and  transport 
goods  which,  as  a  common  carrier,  by  that 
law,  it  was  bound  to  accept  and  carry.  It  in- 
terposes as  a  defense  a  law  of  the  State  of 
Iowa,  which  forbids  the  delivery  of  such  goods 
within  that  State.  Has  the  law  of  Iowa  any 
extratenitorial  force  which  does  not  belong 
to  the  law  of  the  State  of  Illinois?  If  the  law 
of  Iowa  forbids  the  delivery,  and  the  law  of 
Illinois  requires  the  transportation,  which  of 
the  two  shall  prevail?  How  can  the  former 
make  void  the  latter?  In  view  of  this  neces- 
sary operation  of  the  law  of  Iowa,  if  it  be  valid, 
the  language  of  this  court  in  the  case  of  Hall  v. 
DeOuir,  95  U.  S.  485,  488  [24: 547,  548T.  is  ex- 
actly in  point.  It  was  there  said:  '*But  we 
think  it  may  safely  be  said  that  state  legisla- 
tion, which  seeks  to  impose  a  direct  burden 
upon  interstate  commerce,  or  to  interfere  di- 
rectly with  its  freedom,  does  encroach  upon 
the  exclusive  power  of  Confess.  The  statute 
now  under  consideration,  m  our  opinion,  oc- 
cupies that  position.  It  does  not  act  upon  the 
business  through  the  local  instruments  to  be 
employed  after  coming  within  the  State,  but 
directly  upon  the  business  as  it  comes  into  the 
State  from  without  or  goes  out  from  within. 
While  it  purports  only  to  control  the  carrier 
when  engaged  within  the  State,  it  must  neces- 
sarily influence  his  conduct  to  some  extent  In 
the  management  of  his  business  throughout 
his  entire  voyage.  His  disposition  of  passen- 
gers taken  up  and  put  down  within  the  State, 
or  taken  up  within  to  be  carried  without,  can- 
not but  affect  in  a  greater  or  less  degree  those 
taken  up  without  and  brought  within,  and 
sometimes  those  taken  up  within  and  put  down 
without.  A  passenger  in  the  cabin  set  apart 
for  the  use  of  whites  without  the  State  must, 
when  the  boat  comes  within,  share  the  accom- 
modations of  that  cabin  with  such  colored 
persons  as  may  come  on  board  afterwards,  if 
the  law  is  enforced.  It  was  to  meet  Just  suoh 
a  case  that  the  commercial  clause  in  the  Con- 
stitution was  adopted.  The  River  Mississippi 
passes  through  or  along  the  borders  of  ten 
different  States,  and  its  tributaries  reach  many 
more.  The  commerce  upon  these  waters  w 
immense,  and  its  regulation  clearly  a  matter 
of  national  concern.  If  each  State  was  at  lib- 
erty to  regulate  the  conduct  of  carriers  while 
within  its  jurisdiction,  the  confusion  likely  to 
follow  could  not  but  be  productive  of  great 
inconvenience    and    unnecessary    liardsbfp. 
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Each  State  could  proYide  for  its  own  passen- 

fers  and  regulate  the  transportation  pf  its  own 
reight,  regardless  of  the  interests  of  other& 
Nay.  more,  it  could  presc^be  rules  by  which 
the  carrier  must  be  governed  within  the  State, 
in  respect  to  passengers  and  property  brought 
from  without  On  one  side.of  the  river  or  its 
tributaries  he  might  be  required  to  observe 
one  set  of  rules,  and  on  the  other  another. 
Commerce  cannot  flouric^  in  the  midst  of  such 
embarrassments.  No  carrier  of  passengers 
can  conduct  his  business  with  satisfaction  to 
himself,  or  comfort  to  those  employing  him, 
if  on  one  side  of  a  state  line  his  passengers, 
both  white  and  colored,  must  be  permitted  to 
occupy  the  satoe  cabin,  and  on  the  oUier  be 
kept  separate.  Uniformity  in  the  regulations 
by  which  he  is  to  be  governed  from  one  end 
to  the  other  of  his  route  is  a  necessity  in  his 
business,  and  to  secure  it  Congress,  which  is 
untrammeled  by  state  lines,  has  been  vested 
with  the  exclusive  legislative  power  of  deter- 
mining what  such  regulations  shall  be." 

It  is  impossible  to  Justify  this  Statute  of 
Iowa  by  classifying  it  as  an  inspection  law. 
The  right  of  the  States  to  pass  inspection  laws 
is  expressly  recognized  in  article  I,  §  10,  of  the 
Constitution,  in  Uie  clause  declaring  that  **No 
State  shall,  without  the  consent  of  Congress, 
lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws.  *  ♦  ♦ 
And  all  such  laws  shall  be  subject  to  the  re- 
vision and  control  of  the  Congress."  The 
nature  and  character  of  the  inspection  laws  of 
the  Slates,  contemplated  by  this  provision  of 
the  Constitution,  were  very  fully  exhibited  in 
the  case  of  Turner  v.  Maryland,  107  U.  S.  88 
[27:870].  **The  object  of  inspection  laws," 
said  CMefJustiM  Marshall  in  Qibb(m»  v.  Ogden, 
2a  U.  S.  9  Wheat.  1.  208  [6:  28,  71],  "is  to  im- 

f>rove  the  quality  of  articles  produced  by  the 
abor  of  a  country;  to  fit  them  for  exportation 
or,  it  may  be,  for  domestic  use.  They  act  up- 
on the  subject,  before  it  becomes  an  article  of 
foreign  commerce,  or  of  commerce  amone  the 
States,  and  prepare  it  for  that  purpose."  They 
are  confined  to  such  particulars  as.  in  the  es- 
timation of  the  Legislature  and  according  to 
the  customs  of  trade,  are  deemed  necessary  to 
fit  the  inspected  article  for  the  market,  by  giv- 
ing to  the  purchaser  public  assurance  that  the 
article  is  in  that  condition,  and  of  that  quality, 
which  makes  it  merchantable  and  fit  for  use 
or  consumption.  They  are  not  founded  on 
the  idea  that  the  things,  in  respect  to  which 
inspection  is  required,  are  dangerous  or  nox- 
ious in  themselves.  As  was  said  in  Turner  v. 
Maryland,  107  U.  S.  88.  55  [27:  370,  876]. 
"Recognized  elements  of  inspection  laws  have 
alwavs  been  quality  of  the  article,  form,  capac- 
itv,  dimensions,  and  weii^ht  of  package,  mode 
of  putting  up,  and  marking  and  branding  of 
various  kinds,  all  these  matters  being  super- 
vised by  a  public  officer  having  authorltv  to 
pass  or  not  pass  the  article  as  lawful  mercban- 
oise,  as  it  did  or  did  not  answer  the  prescribed 
requirements.  It  has  never  been  regarded  as 
necessary,  and  it  is  manifestly  not  necessary, 
that  all  of  these  elements  should  coexist  in 
order  to  make  a  valid  inspection  law.  QuiUity 
alone  may  be  the  subject  of  Inspection,  with- 
out other  requirement,  or  the  inspection  may 
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be  made  to  extend  to  all  of  the  above  matters." 
It  has  never  been  regarded  as  within  the  legiti- 
mate scope  of  inspection  laws  to  forbid  trade 
in  respect  to  any  known  article  of  commerce, 
irrespective  of  its  condition  and  quality,  mere- 
ly on  account  of  its  intrinsic  nature  and  the 
in  furious  consequences  of  its  use  or  abuse. 

For  similar  reasons  the  Statute  of  Iowa  un 
der  consideration  cannot  be  regarded  as  a 
regulation  of  quarantine  or  a  sanitary  provis- 
ion for  the  purpose  of  protecting  the  physical 
health  of  the  community,  or  a  law  to  prevent 
the  introduction  into  the  State  of  disease,  con- 
tagious, infectious  or  otherwise.  Doubtless 
the  States  have  power  to  provide  by  law  suit- 
able measures  to  prevent  Uie  introduction  into 
the  States  of  articles  of  trade,  which,  on  ac 
count  of  their  existing  condition,  would  bring 
in  and  spread  disease,  pestilence,  and  death,  A 
such  as  rags  or  other  substances  infected  with  ^ 
the  germs  of  yellow  fever  or  the  virus  of  small- 
pox, or  cattle  or  meat  or  other  provisions  that 
are  diseased  or  decayed,  or  otherwise,  from 
their  condition  and  quality,  unfit  for  human 
use  or  consumption.  Such  articles  are  not 
merchantable;  they  are  not  legitimate  subjects 
of  trade  and  commerce.  They  may  be  rightly  ^ 
outlawed  as  intrinsically  and  directly  the  im- 
mediate sources  and  causes  of  destruction  to 
human  health  and  life.  The  self  protecting 
power  of  each  State,  therefore,  may  be  right- 
fully exerted  against  their  introduction,  and 
such  exercises  of  power  cannot  be  considered 
regulations  of  commerce  prohibited  by  the 
Constitution.  Upon  this  point,  the  observa 
tions  of  Mr,  JusUee  Catron  in  the  Ueente  Caee$, 
46  U.  S.  5  How.  604,  599  [12:  256.  299]  are 
very  much  to  the  point  Speaking  of  the 
police  power,  as  reserved  to  the  States,  and 
its  relation  to  the  power  granted  to  Congress 
over  commerce,  he  said:  '*The  assumption  is 
that  the  police  power  was  not  touched  by  the 
Constitution,  but  left  to  the  States,  as  the  Con- 
stitution found  it  This  is  admitted:  and 
whenever  a  thing,  from  character  or  condition, 
is  of  a  description  to  be  regulated  by  that 
power  in  the  State,  then  the  regulation  may  be 
made  by  the  State,  and  Congress  cannot  in- 
terfere. But  this  must  always  depend  on  facts 
subject  to  legal  ascertainment,  so  that  the  in- 
jured may  hskve  redress.  And  the  fact  must 
find  its  support  in  this:  whether  the  prohibited 
article  belongs  to,  and  is  subject  to  be  regu- 
lated as  a  part  of,  foreign  commerce,  or  of 
commerce  amone  the  States.  If,  from  its  nat- 
ure, it  does  not  oelong  to  commerce,  or  if  its 
condition,  from  putrescence  or  other  cause,  is 
such,  when  it  Is  about  to  enter  the  State,  that 
it  no  longer  belongs  to  commerce,  or  in  other 
words  is  not  a  commercial  article,  then  the 
state  power  may  exclude  its  introduction. 
And  as  an  incident  to  this  power,  a  State  may 
use  means  to  ascertain  the  fact.  And  here  \b 
the  limit  between  the  sovereign  power  of  the 
State  and  the  federal  power.  That  is  to  say. 
that  which  does  not  belong  to  commerce  is 
within  the  jurisdiction  of  the  police  power  of 
the  State:  and  that  which  aoes  belong  to 
commerce  la  within  the  jurisdiction  of  the 
United  States.  And  to  this  limit  must  all  the 
general  views  come,  as  I  suppose,  that  were 
suggested  in  the  reasoning  oi  mis  court  In  the 
cases  of  Qitbom  ▼.  Ogdm,  Brown  ▼.  MaryliMd, 
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and  New  York  v.  MUn.  What,  then,  Is  the 
assumptioD  of  the  state  court?  Undoubtedly, 
in  effect,  that  the  State  had  the  power  to  de- 
clare what  should  be  an  article  of  lawful  com- 
merce in  the  particular  State;  and  having  de- 
clared that  ardent  spirits  and  wines  were  del- 
eterious to  morals  and  health,  they  ceased  to  be 
commercial  commodities  there,  and  that  then 
the  police  power  attached,  and  consequently 
the  powers  of  Congress  could  not  interfere. 
The  exclusive  state  power  is  made  to  rest,  not 
on  the  fact  of  the  state  or  condition  of  the  ar- 
ticle, nor  that  it  is  property  usually  passing  by 
sale  from  hand  to  hand,  but  on  the  aeclaration 
found  in  the  state  laws,  and  asserted  as  the 
state  policy,  that  it  shall  be  excluded  from  com 
merce.  And  by  this  means  the  sovereign  Jur- 
isdiction in  the  State  is  attempted  to  be  created 
in  a  case  where  it  did  not  previously  exist. 
If  this  be  the  true  construction  of  the  constitu- 
tional provision,  then  the  paramount  power  of 
Congress  to  regulate  commerce  is  subject  to  a 
very  material  limitation:  for  it  takes  from 
Congress,  and  leaves  with  the  States,  the 
power  to  determine  the  commodities,  or  arti 
cles  of  property,  which  are  the  subjects  of 
lawful  commerce.  Congress  may  regulate, 
but  the  States  determine  what  shall  or  shall 
not  be  regulated.  Upon  this  theory  the  power 
to  regulate  commerce,  instead  of  being  para- 
mount over  the  subject,  would  become  sub- 
ordinate to  the  state  police  power;  for  it  is  ob- 
vious that  the  power  to  determine  the  articles 
which  may  be  the  subjects  of  commerce,  and 
thus  to  circumscribe  its  scope  and  operation, 
is,  in  effect,  the  controlling  one.  The  police 
power  would  not  only  be  a  formidable  rival, 
but,  in  a  struggle,  must  necessarily  triumph 
over  the  commercial  power,  as  the  power  to 
regulate  is  dependent  upon  the  power  to  fix 
and  determine  upon  the  subjects  to  be  regu- 
lated. The  same  process  of  legislation  and 
reasoning  adopted  by  the  State  and  its  courts 
could  bring  within  the  police  power  any  article 
of  consumption  that  a  State  might  wish  to  ex- 
clude, whether  it  belonged  to  that  which  was 
drank,  or  to  food  and  clothing;  and  with  near- 
ly equal  claims  to  propriety,  as  malt  liquors 
and  the  produce  of  fruits  other  than  grapes 
stand  on  no  higher  ground  than  the  light 
wines  of  this  and  other  countries,  excluded, 
in  effect,  by  the  law  as  it  now  stands.  And  it 
would  only  be  another  step  to  regulate  real  or 
supposed  extra vai^ance  in  food  and  clothing." 
This  question  was  considered  in  the  case 
of  BaHroad  Company  v.  ffiMen,  05  U.  S.  465 
[24:  527],  in  which  this  court  declared  an 
Act  of  the  Legislature  of  Missouri,  which 

Srohibited  driving  or  conveying  any  Texas, 
[exican  or  Indian  cattle  into  the  State,  be- 
tween the  first  day  of  March  and  the  first 
day  of  November  in  each  year,  to  be  in  conflict 
with  the  constitutional  provision  investing 
Congress  with  power  to  regulate  commerce 
among  the  several  States,  holding  that  such  a 
statute  was  more  than  a  quarantine  regulation, 
and  not  a  legitimate  exercise  of  the  police 
power  of  the  State.  In  that  case  it  was  said, 
p.  472  [5801.  "While  we  unhesitatingly  ad- 
mit that  a  State  may  pass  sanitary  laws,  and 
laws  for  the  protection  of  life,  liberty,  health, 
or  property  within  its  borders;  while  it  may 
prevent  persons  and  animals  suffering  under 


contagious  or  infectious  diseases,  or  convicts, 
etc. ,  from  entering  the  State;  while  for  the  pur- 
pose of  self  protection  it  may  establish  qaar- 
antine  and  reasonable  inspection  laws,  it  may 
not  interfere  with  transportation  into  or 
through  the  State,  beyond  what  is  absolately 
necessary  for  its.  self  protection.  It  may  not, 
under  the  cover  of  exerting  its  police  powers, 
substantially  prohibit  or  burden  either  foreign 
or  interstate  commerce.  ♦  ♦  *  The  reach  of 
the  statute  was  far  beyond  its  professed  object, 
and  far  into  the  realm  which  is  within  the  ex- 
clusive Jurisdiction  of  Congress.  ♦  ♦  ♦  The 
police  power  of  a  State  cannot  obstruct  foreien 
commerce  or  interstate  commerce  beyond  tne 
necemity  for  its  exercise;  and,  under  color  of 
it,  objects  not  within  its  scope  cannot  be  se- 
cured at  the  expense  of  the  protection  afforded 
by  the  Federal  Constitution.  And  as  its  range 
sometimes  comes  very  near  to  the  field  com- 
mitted by  the  Constitution  to  Congress,  it  Is 
the  duty  of  the  courts  to  guard  vigilantly 
against  any  needless  intrusion.*' 

The  same  principles  were  declared  in  Hen- 
derson V.  Mapor  of  New   York,  92  U.  a  259 
[28:  548],  andf  Chy  Lung  v.  Freeman,  92  U.  S. 
275  [28:  550].    In  the  latter  case,  speaking  of 
the  right  of  the  State  to  protect  itself  from  the 
introauction  of  paupers  and  convicted  crimi- 
nals from  abroad,  the  court  said:    **Snch  a 
right  can  only  arise  from  a  vital  necessity  for 
its  exercise,  and  cannot  be  carried  beyond  the 
scope  of  that  necessity."    **It  may  also  be 
admitted,"  as  was  said  in  the  case  of  BaSr 
road  Company  v.  Husen,  95  U.  8.  465,  471 
("24:  527,  880],  *'that  the  police  power  of  a 
State  Justifies  the  adoption  of  precautionary 
measures   against  social  evila.     Under  it  a 
State  may  legislate  to  prevent  the  spread  of 
crime  or  pauperism,  or  disturbance  of  the 
peace.    It  may  exclude  from  its  limits  ood- 
victs,  paupers,  idiots,  and  lunatics,  and  perstns 
likely  to  become  a  public  charge,  as  well  as 
persons  afflicted  by  contagious  or  fnfecilous 
diseases;  a  right  founded,  as  intimated  in  the 
Passenger  Oases,  48  U.  S.  7How.  288  [12:  7081.  • 
by  Mr.  Justice  Grier,  in  the  sacred  law  of  sfcli- 
defense.    Vide,  8  Sawy.  144.     The  same  prin 
ciple,  it  may  also  be  conceded,  would  Justify 
the  exclusion  of  property  dangerous  to  the 
property  of  citizens  of  the  State;  for  example, 
animals  having  contagious  or  infectious  dis- 
eases.   All  these  exertions  of  power  are  in  im- 
mediate connection  with  the  protection  of  per- 
sons and  property  against  noxious  acts  of  other 
persons,  or  such  a  use  of  property  as  Is  inju- 
nous  to  the  property  of  others.     They  are  self 
defensive.    But  whatever  may  be  the  natore 
and  reach  of  the  police  power  of  a  State.  U 
cannot  be  exercised  over  a  subject  confided  ex* 
clusively  to  congress  by  the  Federal  Constitu- 
tion.   It  cannot  invade  the  domain  of  Ihe  Na- 
tional Government.    ♦  *  ♦    Neither  the  un- 
limited powers  of  a  State  to  tax,  nor  any  of  iti 
large  police  powers,  can  be  exercised  to  such 
an  extent  as  to  work  a  practical  assunaption  of 
the  powers  properly  conferred  upon  Congress 
by  the  Constitution." 

It  is  conceded,  as  we  have  already  shown, 
that  for  the  purposes  of  its  policy  a  State  has 
legislative  control,  exclusive  of  Congress,  witli 
in  its  territorvof  all  persons,  things,  and  trans- 
actions of  strictly  internal  concern.     For  Uk0 
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purpose  of  protecting  ito  people  against  the 
evils  of  intemperance  It  has  the  right  to  pro- 
hibit the  manofacture  within  its  limits  of  in- 
toxicating liquors;  it  may  also  prohibit  all  do- 
mestic commerce  in  them  between  its  own  in- 
habitants, whether  the  articles  are  introduced 
from  other  States  or  from  foreign  countries;  it 
may  punish  those  who  sell  them  in  violation 
of  Its  laws;  it  may  adopt  any  measures  tend- 
ing, even  indirecUy  and  remotely,  to  make  the 
policy  effective  until  it  passes  the  line  of  power 
delegated  to  Congress  under  the  Constitution. 
It  cannot,  without  the  consent  of  Congress,  ex- 
pressed or  implied,  regulate  commerce  between 
Its  people  and  those  of  the  other  States  of  the 
Union  in  order  to  effect  its  end,  however  de- 
sirable such  a  regulation  might  be. 

The  Statute  of  Iowa  under  consideration 
falls  within  this  prohibition.  It  is  not  an  in- 
spection law;  it  is  not  a  quarantine  or  sanitary 
law.  It  is  essentially  a  regulation  of  com- 
merce among  the  States  within  any  definition 
heretofore  given  to  that  term,  or  which  can  be 
given;  and  although  its  motive  and  purpose 
are  to  perfect  the  policy  of  the  State  of  Iowa 
in  protecting  its  citizens  against  the  evils  of  in- 
temperance, it  is  none  the  less  on  that  account 
a  regulation  of  commerce.  If  it  had  extended 
its  provisions  so  as  to  prohibit  the  introduction 
into  the  State  from  foreign  countries  of  all  im- 
portations of  intoxicating  liquors  produced 
abroad,  no  one  would  doubt  the  nature  of  the 
provision  as  a  regulation  of  foreign  commerce. 
Its  nature  is  not  changed  by  its  application  to 
commerce  among  the  States. 

Can  it  be  supposed  that  by  omitting  any  ex- 
press declarations  on  the  subject.  Congress  has 
intended  to  submit  to  the  several  States  the  de- 
cision of  the  question  in  each  locality  of  what 
shall  and  what  shall  not  be  articles  of  traffic  in 
the  interstate  commerce  of  the  country?  If  so. 
it  has  left  to  each  State,  according  to  its  own 
caprice  and  arbitrary  will,  to  discriminate  for  or 
against  every  article  grown,  produced,  manu- 
factured, or  sold  in  any  State  and  sought  to 
be  introduced  as  an  article  of  commerce  into 
any  other.  If  the  State  of  Iowa  may  prohibit 
the  importation  of  intoxicating  Honors  from 
all  other  States,  it  may  also  include  tobacco, 
or  any  other  article,  the  use  or  abuse  of  which 
it  may  deem  deleterious.  It  may  not  choose, 
even,  to  be  governed  by  considerations  grow- 
ing out  of  the  health,  comfort,  or  peace  of  the 
community.  Its  policy  may  be  directed  to 
other  ends.  It  may  choose  to  establish  a  sys- 
tem directed  to  the  promotion  and  benefit  of 
its  own  agriculture,  manufactures  or  arts  of 
any  description,  and  prevent  the  introduction 
and  sale  within  its  limits  of  any  or  of  all  arti- 
cles that  it  may  select  as  coming  into  compe- 
tition with  those  which  it  seeks  to  protect. 
The  police  power  of  the  State  would  extend  to 
such  cases,  as  well  as  to  those  in  which  it  was 
sought  to  legislate  in  behalf  of  the  health, 
peace,  and  morals  of  the  people,  in  view  of 
the  commercial  anarchy  and  confusion  that 
would  result  from  the  diverse  exertions  of 
power  by  the  several  States  of  the  Union,  it 
cannot  be  supposed  that  the  Constitution  or 
Congress  have  intended  to  l>mit  the  freedom 
of  commercial  intercourse  among  the  people 
of  the  several  States.  *  *It  cannot  he  too  strong- 
ly insisted  upon,"  said  this  court  in  WcUnuh, 


8t,L.  d  P.  R.  Co.  V.  IJUnou,  118  U.  S.  657,  573 
[80:  244.  249j.  "that  the  right  of  contii^uous 
transportation  from  one  end  of  the  country  to 
the  other  is  essential  in  modem  times  to  that 
freedom  of  commerce  from  the  restraints 
which  the  States  might  choose  to  impose  upon 
it,  that  the  commerce  clause  was  intended  to 
secure.  This  clause,  giving  to  Congress  the 
power  to  regulate  commerce  among  Uie  States 
and  with  foreign  nations,  as  this  court  has  said 
before,  was  among  the  most  important  of  the 
subjects  which  prompted  the  formation  of  the 
Constitution.  Ckfok  v.  Pa,  97  U.  S.  566,  574 
[24:  1015,  10181;  Bravm  v.  Md.  25  U.  8.  12 
Wheat.  419,  446  [6:  678, 688].  And  it  would 
be  a  very  feeble  and  almost  useless  provision, 
but  poorly  adapted  to  secure  the  entire  free- 
dom of  commerce  among  the  States,  which 
was  deemed  essential  to  a  more  perfect  union 
by  the  framers  of  the  Constitution,  if,  at  every 
stage  of  the  transportation  of  goods  and  chat 
tels  through  the  country,  the  State,  within 
whose  limits  a  part  of  the  transportation  must 
be  done,  could  impose  regulations  concerning 
the  price,  compensation,  or  taxation,  or  anv 
other  restrictive  regulation  interfering  with 
and  seriously  embarrassing  this  commerce." 

In  Brawn  v.  H&usion,  114  U.  S.  622,  680 
[29:  257.  260],  it  was-declared  that  the  power 
of  Congress  over  commerce  among  the  States 
"is  certainly  so  far  exclusive  that  no  State  has 
power  to  make  any  law  or  regulation  which 
will  affect  the  free  and  unrestrained  intercourse 
and  trade  between  the  States,  as  Congress  has 
left  it,  or  which  will  impose  any  discriminating 
burden  or  tax  upon  the  citizens  or  products  of 
other  States,  coming  or  brought  within  its  Ju- 
risdiction. All  laws  and  regulations  are  re- 
strictive of  natural  freedom  to  some  extent; 
and,  where  no  regulation  is  imposed  by  the 
government  which  has  the  exclusive  power  to 
regulate,  it  is  an  indication  of  Its  will  that  the 
matter  shall  be  left  free.  So  long  as  Congress 
does  not  pass  any  law  to  regulate  commerce 
among  the  several  States,  it  thereby  indicates 
its  will  that  that  commerce  shall  be  free  and 
untrammeled;  and  any  regulation  of  the  sub 
iect  by  the  Slates  is  repugnant  to  such  freedom. 
This  has  frequently  t^n  laid  down  as  law  In 
Uie  iudgments  of  this  court." 

The  present  case  is  concluded,  we  think,  by 
the  Judgment  of  this  court  in  WalUng  v.  Mich- 
igan, 116  U.  S.  446  [29:  691].  In  that  case  an 
Act  of  the  Legislature  of  the  State  of  Michigan, 
which  imposed  a  tax  upon  persons  who,  not. 
residing  or  having  their  principal  place  of 
business  within  the  State,  engaged  there  in  the 
business  of  selling  or  soliciting  the  sale  of  in 
toxicating  liquors  to  be  shipped  Into  the  State 
from  places  without  it,  but  did  not  impose  a 
similar  tax  upon  persons  selling  or  soliciting 
the  sale  of  intoxicating  liouors  manufactured 
in  the  State,  was  declared  to  be  void  on  the 
ground  that  it  was  a  regulation  in  restraint  of 
commerce  repugnant  to  the  Constitution  of  the 
United  States.  In  that  case  it  was  said,  p.  459 
[695] :  '*It  is  suggested  bv  the  learned  Judge, 
who  delivered  the  opinion  of  the  Supreme 
Court  of  Michigan  in  this  case,  that  the  tax 
imposed  bv  the  Act  of  1875  is  an  exercise,  by 
the  Legislature  of  Michigan,  of  the  police 
power  of  the  State  for  the  discouragement  of 
the  use  of  intoxicating  liquors,  and  the  preser- 
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vation  of  the  health  and  morals  of  the  people. 
This  would  be  a  perfect  justification  of  the 
Act,  if  it  did  not  discriminate  against  the  citi- 
zens and  products  of  other  States  as  a  Inatter 
of  commerce  between  the  States,  and  thus 
usurp  one  of  the  prerogatives  of  the  National 
Legislature.  The  police  power  cannot  be  set 
up  to  control  the  inhibitions  of  the  Federal 
Constitution,  or  the  powers  of  the  United 
States  Government  created  thereby." 

It  would  be  error  to  lay  any  stress  on  the 
fact  that  the  statute  passed  upon  in  that  case 
made  a  discnmination  between  citizens  and 
products  of  other  States  in  favor  of  those  of 
Yhe  State  of  Michigan,  notwithstanding  the  in- 
timation on  that  point  in  the  foregoing  extract 
from  the  opinion.  This  appears  plainly  from 
what  was  decided  in  the  case  of  Bobbins  v. 
Shelby  County  Taxing  District,  120  U.  S.  489 
[80:  694].  It  was  there  said,  p.  497  [697]:  **It 
lis  strongly  urged,  as  if  it  were  a  material  point 
in  the  case,  that  no  discrimination  is  maoe  be- 
tween domestic  and  foreign  drummers — those 
of  Tennessee  and  those  of  other  States;  that 
all  are  taxed  alike.  But  that  does  not  meet  the 
difficulty.  Interstate  commerce  cannot  be 
taxed  at  all.  even  though  the  same  amount  of 
tax  should  be  laid  on  domestic  commerce,  or 
that  which  is  carried  on  solely  within  the  State. 
This  was  decided  in  the  case  of  the  State 
Freight  Taa^  82  U.  S.  16  Wall.  282  [21: 146.]" 

In  answer  to  another  suggestion  in  the  opin- 
ion of  the  Supreme  Court  of  Michigan,  that 
the  regulation  contained  in  the  Act  did  not 
amount  to  a  prohibition,  this  court  said:  "We 
are  unable  to  adopt  the  views  of  that  learned 
tribunal  as  here  expressed.  It  is  the  power  to 
regulate  commerce  among  the  several  States 
which  the  Constitution  in  terms  confers  upon 
Congress;  and  this  power,  as  we  have  seen,  is 
exclusive  in  cases  like  the  present,  where  the 
subject  of  regulation  is  one  that  admits  and  re- 
quires uniformity,  and  where  any  regulation 
affects  the  freedom  of  traffic  among  the  States." 

The  relation  of  the  police  powers  of  the  State 
to  the  powers  ^ranted  to  Congress  by  the  Con- 
stitution over  foreign  and  interstate  commerce, 
was  stated  b^  this  court  in  the  opinion  in  the 
case  of  Bobbins  v.  Shelby  Taxing  District,  120  U. 
8.  489,  493  [30:  694,  696],  as  follows:  'It  is 
also  an  established  principle,  as  already  in- 
dicated, that  the  only  Way  in  which  commerce 
between  the  States  can  be  legitimately  affected 
by  state  laws  is  when,  by  virtue  of  its  police 
power,  and  its  jurisdiction  over  persons  and 
property  within  its  limits,  a  State  provides  for 
the  security  of  the  lives,  limbs,  health  and 
comfort  of  persons,  and  the  protection  of  prop- 
erty; or  when  it  does  those  things  which  mav 
otherwise  incidentally  affect  commerce,  such 
as  the  establishment  and  regulation  of  high- 
ways, canals,  railroads,  wharves,  ferries  and 
other  commercial  facilities;  the  passage  of  in- 
spection laws  to  secure  the  due  quHlity  and 
measure  of  products  and  commodities;  the  pas- 
sage of  laws  to  regulate  or  restrict  the  sale  of 
articles  deemed  injurious  to  the  health  or  mor- 
als of  the  community;  the  imposition  of  taxes 
upon  persons  residing  within  the  State  or  be 
loneing  to  its  population,  and  upon  avocations 
and  employments  pursued  therein,  not  directly 
connected  with  foreign  or  interstate  commerce, 
or  with  some  other  employment  or  business 


exercised  under  authority  of  the  Constitution 
and  laws  of  the  United  States;  and  the  imposi- 
tion of  taxes  upon  all  property  within  the  State 
mingled  with  and  forming  part  of  the  great 
mass  of  property  therein.  But  in  making  such 
internal  regulations  the  State  cannot  impose 
taxes  upon  persons  passing  through  the  State, 
or  coming  into  it  merely  for  a  temporary  pur- 
pose, especially  if  connected  with  interstate  or 
loreign  commerce;  nor  can  it  impose  such 
taxes  upon  property  imported  into  the  State 
from  abroad  or  from  another  State,  and  not 
yet  become  a  part  of  the  common  mass  of 
property  therein;  and  no  discrimination  can  be 
maae  by  any  such  regulations  adversely  to  the 
persons  or  property  of  other  States;  and  no  reg- 
ulations can  be  made  directly  affecting  inter- 
state commerce.  Any  taxation  or  regulation 
of  the  latter  character  would  be  an  unauthor- 
ized interference  with  the  power  given  to  Con- 
gress over  the  subject.  *  *  *  in  a  word,  it 
may  be  said  that  in  the  matter  of  interstate 
commerce  the  United  States  are  but  one  coun- 
try, and  are  and  must  be  subject  to  one  system 
of  regulations,  and  not  to  a  multitude  of  sys- 
tems. The  doctrine  of  the  freedom  of  that 
commerce,  except  as  regulated  by  Congress,  is 
so  firmly  established  that  it  is  unnecessary  to 
enlarge  further  upon  this  subject." 

The  section  of  the  Statute  of  Iowa,  the  valid 
ity  of  which  is  drawn  in  question  in  this  case, 
does  not  fall  within  this  enumeration  of  legiti- 
mate exertions  of  the  police  power.    It  is  not 
an  exercise  of  the  jtirisdlction  of  the  State  over 
persons  and  property  within  its  limits.    On 
the  contrary,  it  is  an  attempt  to  exert  that  ju- 
risdiction over  persons  and  property  within  the 
limits  of  other  States.    It  seeks  to  prohibit  and 
stop  their  passage  and  importation  into  its  own 
limits,  and  is  designed  as  a  regulation  for  tbe 
conduct  of  commerce  before  the  merchandise 
is  brought  to  its  border.     It  is  not  one  of  those 
local  regulations  designed  to  aid  and  facilitate 
commerce;  it  is  not  an  inspection  law  to  secure 
the  due  quality  and  measure  of  a  commodity; 
it  is  not  a  law  to  regulate  or  restrict  the  sale  of 
an  article  deemed  injurious  to  the  health  and 
morals  of  the  community;  it  is  not  a  regulation 
confined  to  the  purely  internal  and  oomestic 
commerce  of  the  State;  it  is  not  a  restriction 
which  only  operates  upon  property  after  it  has 
become  mingled  with  and  forms  part  of  the 
mass  of  the  property  within  the  State.    It  is. 
on  the  other  hand,  a  regulation  directly  affect- 
ing interstate  commerce  in  an  essential  and 
vital  point.    If  authorized,  in  the  present  in- 
stance, upon  the  grounds  and  motives  of  the 
policy  which  have  dictated  it,  the  same  reason 
would  justify  any  and  every  other  state  regu- 
lation of  interstate  commerce  upon  any  grounds 
and  reasons  which  might  prompt  in  particular 
cases  their  adoption.    It  is,  therefore,  a  regu 
lation  of  that  character  which  constitutes  an 
unauthorized   interference    with  the   power 
given  to  Congress  over  the  subject.     If  not  in 
contravention  of  any  positive  legislation  by 
Congress,  it  is  nevertheless  a  breach  and  inter- 
ruption of  that  liberty  of  trade  which  Con- 
gress ordains  as  the  national  policy,  by  wiUiog 
that  it  shall  be  free  from  restrictive  rcgolB- 
tions. 

It  may  be  said,  however,  that  the  right  of 
the  State  to  restrict  or  prohibit  sales  of  inioii' 
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Inapector — hts  compeciatloii  and  expeow  being 
paid  hj  uld  compaoy.  Said  compait?  was  a 
lOKign  fire  insurance  company.  Incorporated  in 
«ad  bv  the  State  of  Maryland,  and  not  llccnwd. 
and  bavinK  no  autboriCj  from  tbe  insur- 
ance Gomtnlsaloner  to  do  busineBS  in  Pennsyl- 
vania, and  had  not  complied  nith  the  laws  of 
Pennsylvania  relating  to  foreign  insurance  com- 
panies. 

•'On  the  18th  day  of  February,  1887,  said 
defendant  viaHeA  the  City  of  Pittsburgh  and 
delivered  to  business  men  in  said  city  bis  card, 
announcing  liimaelf  u  Inapeclor,  together  nlth 
said  oompaoy'B  form  of  premium  now  and  its 
financial  statement  to  December  81, 1886,  and 
alaoa  list  of  ita  official  directors  and  committee, 
which  caid  and  Btatenient  lists  are  hereto  at- 
tached and  made  a  part  of  this  statement  of 
facta.  He  afterward  visited  C.  F.  Wells,  in  tbe 
City  of  Pittsburgh,   and   inquired  when    his 


a  wblcb  said  Wells  was  already 
revested  permisdoD  to  Inspect  the  premises  of 
saM  Welli  and  this  for  the  purpc^  of  enab- 
ling said  Mutual  Eire  Insurance  Company  of 
BaltlmoTe,  Md.,  to  place  a  policy  or  policies  of 
insurance  thereon.  Prior  to  the  visit  of  de- 
fendant to  the  City  of  Pittsburgh,  Messrs.  Beed 
and  Edwards  received  a  letter  from  the  secre- 
tary of  the  company,  dated  February  8,  1BS7, 
,  which  letter  ia  hereto  attached  and  made  a  part 
of  this  statement  of  facts.  Defendant  was  sent 
to  the  City  of  Pitlabtirgh  by  tbe  said  company 
for  the  purpose  of  Inspecting  buildings,  as- 
ceitainlng  tbeir  exposures,  and  making  dia- 
grams  of  tbe  same,  with  respect  to  their  de- 
siiBbility  as  insurance  risks  for  acceptance  by 
Bald  Mutual  Fire  Insurance  Company  of  Bam- 
more,  Maryland,  and  that  be  went  to  the  aald 
Wells  and  others  in  the  City  of  Pittsburgh  tor 


IdjRUpose. 
"  It  Is  furthe 


yeariaL . . _.  _     

Franklin  Glue  Worits,  a  boilding  In  Oie  County 
of  Allegheny,  in  the  State  of  Pennsylvauia,  for 
the  purpoae  aforesaid;  that  hepromptly  there- 
after traosmltted  a  report  of  said  inspection  to 
said  company,  which  company  inunedlately 
thereafter,  for  a  premium  —" '-  '^  -' — ■"  — 
on  tbe  said  glue  worita  a 


of  Insuranoeagalnstlossby Are;  thatinpnrsa- 
ance  of  said  employment  as  inspector,  on  the 
day  and  year  last  aforesaid,  defendant  was  en- 
gaged in  the  City  of  Pittsburgh  in  iospecting 
risKs  for  tbe  purpose  aforeaala,  and  transmit- 
ted reports  of  his  inspection  to  aaid  company 
in  Baltimore.  It  is  turtbet  admitted  that  bis 
actioni  were  confined  entirely  to  the  said  busi- 
ness of  inspection,  and  that  Be  did  not  negoti- 
ate or  solicit  within  this  Blale  any  contract  of 
insurance,  or  pretend  to  effect  the  same,  or  re- 
ceive or  transmit  any  offer  or  offers  of  Insur, 
ance,  or  receive  or  deliver  a  policy,  or  In  any 
manner  aid  In  the  business  of  placing  insurance, 
except  as  hereinbefore  set  forth  in  .this  state- 
ment of  facts." 

The  following  pdnts  were  presented  by  tbe 
defendant  to  tbe  court,  Collibb,  J.: 

1.  "Tbat  if  they  find  from  all  the  evidence 
In  Uiia  case  that  the  only  business  transacted 
by  defendant,  Q.  B.  List,  foran  insurance  com- 
pany of  another  Btate  consisted  in  making 
an  ezamlnatioa  and  inspection  of  buildings. 
with  reference  to  their  dnrirabill^  as  risks,  ^A 
reporting  tbe  facts,  there  can  be  no  conviction 
under  the  law,  and  it  is  their  dn^  to  acquit 
the  defendant." 

Refused.     [S] 

3.  "That  If  the  jury  find  from  all  the  evidence 
in  tbe  case  tbat  the  defendant  did  not  quote 
rates,  or  solicit  insurance,  or  receive  pranlQms> 
or  forward  the  same,  or  perform  any  of  tbe  du- 
ties of  an  insurance  agent,  but  that  defendsnf  a 
action  was  confined  wholly  to  Inspectinz  and 
examining  the  physical  and  material  condition 
of  buildings,  such  action  was  not  the  '  aiding 
in  the  placing  of  insurance'  prohibited  by  tbe 
law,  and  there  can  be  no  conviction." 


case,  for  the  reaaon  tbat  tbe  Act  of  Assembly 
under  which  the  Indictment  is  framed  la  ohnox- 
lous  to  the  Conalitution  of  the  United  Stales, 
being  an  attempt  on  the  part  of  the  State  to 
TWoiate  commerce  among  the  several  Btatee, 
which  is  In  conflict  with  article  1,  g  8,  declar- 
ing tbat '  Congress  shall  have  power  to  regu- 
late commerce  among  the  several  States,' 
aUo  with  article  4,  §  2,  declaring  that  'Citizens 
of  each  State  shall  be  entitled  to  all  tbe  privi- 


Br  uid  deaorlptlon  leoatved  by  said 
nnapanr  or  aaocfalton  In  Otis  State,  during  the 
rear  otbaotioaot  a  nar,  endlnB  with  theSlsl  day 
of  I>eoeDl)er  pceeeduitr,  whether  said  premiomB 
were  leoelTedln  mon^,  or  In  the  form  at  notes, 
cndlts  or  any  snbstftuta  for  mone;,  and 

the  state  tMasurrataxotsperr—' 

premlumii  and  the  oommMonf.. 

power  (o  grant  a  renewal  of  the  oertMoate  of  saM 
GOlnpanr  or  association  until  tbe  tax  aforesaid  Is 
paid  mte  the  state  tiessury. 

"fleotton  U.  Oompsnln  to  wbloh  oeitlfloatas  of 
authorttr  an  imuai,  ss  provided  In  the  preceding 
seotlon,  shall  from  tnne  to  time  oertUy  to  tbe  oom- 
"■'—''—*■  tlie  Dsmes  of  the  agents  appointed  by 
them  to  sollelt  risks  to  this  Btat«  and  no  luota  went 
shall  tnnsact  budnem  until  he  has  procured  from 
tbe  oonmladoner  a  oerUflcate  showing  that  tbe 
oompaor  has  oomolied  with  the  requirements  of 
this  Ao£  and  that  the  person  named  lb  BatdoertU- 
oate  baa  been  <fady  appomted  its  agent." 

"Section  U.  ^Btany peisoD  orpersons  or  eor> 
poiatlon  receiving  premiums  n"  forwarding  appll- 
ceBonstorlo  any  otiiar  way  traniaciHng  bustteas 
Iktmb  8. 


l»o;  IBB] —  rem  upvn  lue  BcuDoiviBugeu  i  ^ 
of  tbe  BtsUB  of  the  Union  to  Gontrol  their 
purely  lDt«rDal  affairs,  and,  in  so  dofiig.  to 
protect  the  health,  morals  aod  safety  of  their 
people  by  regulattoiiH  that  do  not  Interfere 
with  tbe  eiecutioD  of  tbe  powers  of  the  Qen> 
eral  Government,  or  violate  rights  secured  by 
the  Cod stjtu lion. '  The  power  to  establish 
such  regulations,  as  was  said  In  B&boru  t.  Og- 
dw».  83  U.  B.  9  Wheat.  1.208  [6: 38.  71], 
reaches  everything  within  the  teirltory  of  a 
Blale  not  surreodered  to  the  National  Qovern- 
ment."  123  U.  B.  B59  [81:310]-  RelerrlaK 
to  the  suggestion  that  no  government  could 
lawfully  prohibit  a  citizen  from  manufactur- 
ing for  his  own  nse,  or  for  eiport  or  storage, 
any  article  of  food  or  drink,  not  endangering 
or  affecting  tbe  rights  of  others,  tbe  court 
said:  "But  by  whom,  or  by  what  authority, 
Is  It  to  be  determlDed  whether  the  manufact- 
ure of  particular  articles  of  drink,  either  for 
general  use  or  for  the  personal  use  of  the 
maker,  will  injuriously  affect  the  public? 
Power  to  determine  such  questions,  so  as  to 
bind  all,  must  exist  somewhere;  else  society 
will  be  at  the  mercy  of  the  tew,  who,  regard- 
log  only  tbeir  owq  appetites  or  passions,  may 
be  willing  to  imperil  (be  peace  and  security  of 
Uie  many,  provided  only  they  are  permitted 
to  do  as  they  please.  Under  our  system  that 
power  is  lodged  with  the  legislative  branch  of 
the  government  It  belongs  to  tbat  depart- 
ment to  exert  what  are  known  as  the  police 
powers  of  the  State,  and  to  determine,  prima- 
HIt,  what  measures  are  appropriate  or  oeed- 
ful  for  the  protection  of  the  public  morals. 
the  public  health,  or  the  public  safety."     ISS 


the  InlroducHon  of  Intoxicating  liquors  from 
other  States  does  infringe  rights  secured  by 
tbe  OonstitutioniOf  tbe  United  Blatea;  and 
that  view  is  sustained  by  the  opinion  and 
jndgment  In  this  case.  Tbe  decision  is  placed 
upon  the  broad  ground  that  intoxicating  liq- 
uors are  merchantable  commodities,  or  known 
articles  of  commerce,  and  that,  consequently, 
the  Constitution,  by  the  mere  grsnt  to  Con- 
gress of  the  power  to  regulate  commerce  ope- 
rates, in  the  absence  of  legislation,  to  estsbllsh 
unrestricted  trade,  among  the  Btates  of  tbe 
Union,  In  such  commodities  or  articles.  To 
this  view  we  cannot  assent.  In  Mugler't  due 
(gupra)  the  court  said  that  it  could  not  "^ut 
out  of  view  the  fact,  within  the  knowledge  of 
all,  that  the  public  health,  the  public  morals, 
and  the  public  safety  may  be  endangered  by 
tbe  general  use  of  Intoxicating  drinks;  nor  the 
fact,  established  by  statistics  accessible  to  every 
one,  that  the  idleness,  disorder,  pauperism, 
and  crime  existing  In  the  country  are.  in  some 
degree  at  least,  traceable  to  this  evil."  The 
court  also  salii,  that  "If,  In  the  Judgment  of 
the  legislature  [of  a  State]  the  manu^ture  of 
Intoxicating  liquors  for  the  maker's  own  use, 
as  a  ttevcrage.  would  tend  to  cripple.  If  not 
defeat,  tbe  effort  to  guard  tbe  community 
against  the  evils  attending  the  excessive  use  of 
such  liquors,  it  Is  not  for  the  courts,  upon 
their  view  as  to  what  is  best  and  safest  for  the 
community,  to  disregard  the  legislative  deter- 


--   ngnia  oi  iioerxy 

or  of  property,  when  It  determines  that  tbs 
manufacture  and  sale  of  Intoxicating  drloka 
for  general  or  Individual  use,  as  a  beverage, 
are  or  may  become  hurtful  to.  society,  and 
constitute,  therefore,  a  business  In  which  di> 
ly  lawfully  engage. "     138  U.  B.  663,  668- 


laws  of  every  description"  were  component 
parts  of  that  mass  of  legislation  "not  surren- 
dered to  the  Qeneral  Oovernment,"  which 
"can  be  most  advantageously  exercised  by  the- 
Btates  themselves;"  that  such  laws  "are  con- 
sidered as  flowing  from  tbe  acknowledged 
power  of  a  Btate  to  provide  for  the  health  of 
its  citizens."  To  this  doctrine  tbe  court  ha» 
steadily  adhered.  In  Oilman  y.  Philadelphia, 
70  U.  8.  8  Wall.  780  [18: 101],  after  observing- 
that  a  state  law,  requiring  an  importer  to  pay 
for  and  take  out  a  license  before  he  shoulcl  be 
permitted  to  sell  a  bale  of  goods  Imported 
from  a  foreign  country.  Is  void— Bmwn  v, 
Mary^nd.  25  U.  8.  13  Wheat.  419  [6:  877],— 
and  that  a  state  law  which  requiring  tbe  mas- 
ter of  a  vessel,  engaged  in  foreign  commerco, 
to  pay  a  certain  sum  to  a  state  offlcer  on  ac- 
count of  each  paseeoger  brougbt  from  a  for- 
eign country,  is  also  void — Pa^enger  Oa»a*.  48^ 
U.  8.  7  How.  388  [13:  703],— the  court  aald: 
"But  a  Stale,  In  the  exercise  of  its  polIc« 
power,  may  forbid  spirituous  liquor,  Imported 
from  abroad  or  from  another  Stale,  to  be  sold 
by  retail  or  to  lie  sold  at  ali  without  a  licenae; 
and  It  may  visit  the  violation  of  the  prohibi- 
tion with  such  punishment  as  it  may  deem 
proper.  Under  quarantine  laws,  a  vessel  regis- 
tered, or  enrolled  and  licensed,  may  be  stopped 
before  entering  her  port  of  deatloalion,  or  be 
afterwards  removed  and  detained  elsewhere 
for  an  IndeQnite  period;  and  a  bale  of  goods, 
upon  which  the  autiee  have  or  have  not  been 
paid,  laden  with  infection,  may  be  seized 
under 'health  laws,' and.  If  it  cannot  be  pnrged 
of  its  poison,  maybe  committed  to  the  flames." 
In  &t^loek  V.  AlUng,  BS  U.  8.  M,  108 
[38:810,  830],  It  was  said  that  "In  conferring 
upon  Congress  the  regutatloo  of  commerce,  u 
was  never  intended  to  cut  the  States  off  from 
legislating  on  all  subjects  relating  to  the 
h^th,  life,  and  safety  of  their  cltlMns, 
though  tbe  legislation  might  Indirecllv  affect 
tbe  commerce  of  the  country."  la  HnmtAat 
(6  St.  J.  BaUroad  Oompany  v.  Hvma,  OS- 17.  8. 
466,  471  [34:  S3T,  G80],  the  court  adjudged 
that  a  Statute  of  Missouri,  prohibiting  the  in- 
troduction Into  that  State  of  all  Texas,  Mexi- 
can or  Indian  cattle  between  May  1  and  Ifo- 
vember  1  of  each  year,  whether  diseased  or  not, 
and  which  imposed  burdensome  conditions 
upon  their  transportation  through  (he  State, 
was  void  because  a  regulation  of  Intervlals 
declared  that 


the  delegation  to  Congress  of  the  power  to  rw 
ulate  commerce  with  foreign  Nations  sna 
among  the  States  "was  not  a  surrender  of  that 
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States  under  their  Constitution  and  laws,  by 
virtue  of  ^eir  being  citizens.  Special  privi- 
leges enjoyed  by  citizens  in  their  own  State  are 
not  secured  by  it  in  other  States. 

"The  issuing  of  a  policy  of  insurance  is  not 

ti  transaction  of  commerce  within  the  meanine 

K>f  the  latter  of  the  two  clauses,  even  thougn 

the  parties  be  domiciled  in  difiPerent  States,  but 

is  a  simple  contract  of  indemnity  a^inst  loss." 

In  the  case  of  Dueat  v.  Chicago,  il  U.  8.  10 
Wall.  410  [19  L.  ed.  972],  the  foregoing  case 
was  reaffirmed  and  follow^,  and  the  court  in 
the  opinion  said:  "The  power  of  the  State  to 
discriminate  between  her  own  domestic  cor- 
porations and  Aose  of  other  States  desirous  of 
transacting  business  within  her  jurisdiction,  is 
•clearly  established  in  the  case  we  have  referred 
to  [Paul  y.  yirginid],  as  it  also  had  been  in 
the  previous  case  of  Bank  of  Augusta  v.  Earle, 
88  tJ.  S.  18  Pet.  619  [10  L.  ed.  274]." 

The  opinion  in  the  case  of  Paul  v.  Virginia 
is  so  conclusive  and  exhaustive  that  it  is  only 
necessary  to  refer  to  it;  no  other  opinion  could 
•be  anything  more  than  a  repetition  of  it. 


In  this  court  in  the  case  of  Thame  v.  7ra«- 
eUers  Ins.  Go.  80  Pa.  28,  the  same  doctrine  was 
announced.  We  there  said:  "There  can  be  no 
doubt  of  the  constitutional  power  of  the  Legis- 
lature to  prescribe  the  conditions  under  which 
a  foreign  corporation  shall  transact  business  in 
this  State  and  the  manner  in  which  its  agents 
shall  be  qualified  before  entering  on  their  du- 
ties." See  also,  to  the  same  effect  Germania 
Life  Ins.  Co.  v.  Oommonioealth,  86  Pa.  618. 

It  cannot  be  doubted  that  the  plaintiff  in  er- 
ror brought  himself  within  the  words  as  well 
as  the  spirit  of  the  Act  of  1878,  although  he 
called  himself  an  inspector.  He  was  certainly 
an  a^ent  of  his  company,  and  he  certainly  did 
take  action  relating  to  risks;  and  these  are  the 
words  which  define  the  prohibited  acts  and 
subject  the  party  to  the  penalties  of  the  law  in 
question.  We  do  not  consider  it  necessary  to 
prolong  the  discussion. 

Judgment  afflrrned. 


THE  INTERSTATE  COMMERCE  COMMISSION. 


RIDDLE,  DEAN  &  CO. 

v. 

NEW  YORK,  LAKE  ERIE  &  WESTERN 
R.  R.  CO.  and  Pittsburgh  &  Lake  Erie  R 
R.  Co. 

(No.  99.) 

^  In  view  of  the  fact  that  by  an  anee- 
ment  between  the  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.,  extending^  (over  the  leased  line 
of  the  N.  Y.,  P.  £  O.  R.  R.  Co.)  to  Day- 
ton, Ohio,  and  the  C,  C,  C.  &  I.  R  Co. 
extendini^  from  Dayton  to  Cincinnati 
the  N*  Yo  1*1  E.  ft  w.  Co*  is  eonidderea 
an  initial  road  at  Cincinnati*  with  the 
right  to  make  rates  thereto  and  there- 
from on  its  own  responsibility,  Tieldj 
that  Cincinnati  most  be  treated  aa  a 
point  upon  the  line  by  the  N.  Y.,  L.  E. 
&  W.  Co.,  for  the  purposes  of  a  proceed- 
ing against  that  Company  nnder  the  Act 
to  Regulate  Commerce,  for  nnjost  dis- 
erimination  in  fbmishinn^  eoal  ears* 

"d.  It  is  the  duty  of  a  common  carrier  to 
provide  adequate  equipment  for  the 

business  of  its  line;  if  in  time  of  special 
pressure  some  one  must  wait,  the  annoy- 
ance must  be  distributed  with  all  possi- 
ble equality,  and  in  this  respect  regu- 
lar customers  are  not  entitled  to  pref- 
erence over  occasional  customers. 

'^.  It  is  not  necessary  for  a  shipper  to 
make  a  special  contract  with  a  com- 
mon carrier,  in  order  to  entitle  himself 
to  transportation  for  his  goods. 

-4,  Common  carriers  have  no  rieht*  by 
issuing  a  prohibitory  tariff  or  otherwise, 
to  withdraw  from  the  transporta- 
tion of  any  articles  not  dangerous  to 
handle  and  which  are  ordinarily  the 
subject  of  transportation  by  them;  less 
desirable  traffic  must  be  accepted  upon 
reasonable  terms,  as  well  as  tnat  which 
is  more  desirable. 

3Q.  When  the  equipment  of  a  carrier  usu- 
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ally  applied  to  the  transportation  of  a 
particular  article  (here,  gondola  cars  for 
the  transportation  of  coal)  is  not  equal 
to  the  demand  made  upon  it,  it  is  its 
dut>r  to  appropriate  other  cars  to  Bach 
service  or  to  obtain  cars  elsewhere. 

6.  A  carrier  is  not  Justified  in  refusing^ 

to  furnish  any  cars  for  the  transporta- 
tion of  coal  to  a  certain  point  on  its 
line,  by  the  fact  that  it  could  at  the 
time  make  more  money  by  using  its 
regular  coal  cars  on  another  portion  of 
its  line,  where  return  loads  were  obtain- 
able and  more  frequent  trips  could  be 
made,  thus  enabling  it  to  serve  a  larger 
number  of  customers  with  a  smafler 
number  of  cars. 

7.  The  mere  fact  that  at  a  given  time  an 
article  cannot  be  profitably  shipped  at 
the  existing  tariff  rate  is  by  no  means 
conclusive  evidence  that  such  rate  ia 
unreasonable. 

8.  The  Commission  will  not  make  an  award 
of  damages  in  a  case  where  the  defend- 
ant is  entitled  to  have  the  amount  of 
damages  assessed  by  a  jury. 

(Heard  Jan.  81,  Decided  Feb.  24, 1888.) 

COMPLAINT  charging  unjust  discrimina- 
tion in  the  matter  of  furnishing  coal  cars. 
Mr.  J.  L.  Blacky  for  complainants. 
Mr.  James  A.  Buchanan,  for  New  York, 
Lake  Erie  &  Western  R.  R.  Co. 

Mr.  J.  H.  Reed,  for  Pittsburgh  &  Lake 
Brie  R  R.  Co. 

Report  akd  Opinion  of  the  Commission. 

Walker,  Commissioner: 

Riddle.  Dean  &  Company,  the  complain- 
ants, of  Pittsburgh,  Pennsylvania,  are  a  firm 
who  act  as  sales  acents  for  various  mines,  and 
are  engaged  in  selling  coal  npon  commission. 
Coal  mined  in  the  vicmity  of  Pittsburgh  is  sold 
at  Cincinnati,  in  the  State  of  Ohio,  me  usual 


be,  as  II  often  Is,  made  ia  reference  to  powers 
thatAll  concede  to  be  vital  to  tbe  public  s&fety. 
But  ft  does  not  disprove  their  eiistence.  Tbis 
court  aaid  tbat  tbe  judicial  tribunals  were  not 
to  be  misled  by  mere  pretenses,  and  were  under 
a  solemn  dutjtolookat  the substanceof  things 
whenever  it  became  Qecessarf  to  Inquire 
wbetber  the  Legislature  had  transcended  the 
limita  of  its  autboritj;  end  tbat  "if,  therefore, 
a  statute  purporting  to  have  been  enacted  to 
protect  tbe  public  health,  thepubllc  morals,  or 
tbe  public  safetv  has  no  real  or  substantial  re- 
lation lo  those  objects,  or  is  a  palpable  Invasion 
of  riebts  secured  by  the  fundamental  law,  it  is 
tbe  dutj  of  the  courts  to  so  adjudge,  and  there- 
by give  effect  to  the  Constitution. '  123  U.  8. 
661  [81:310].  In  view  of  these  principles,  the 
court  said  it  was  difficult  to  perceive  any 
ground  for  the  judiciary  to  declare  that  tbe 
prohibition  by  a  State  of  the  manufacture  or 
sale,  within  her  limita.  of  Intoilcsting  liquors 
for  general  use  there  as  a  beverage,  is  not  fair- 
ly adapted  to  the  end  of  proiecticK  the  com- 
munity against  the  evils  which  confessedly  re- 
sult from  tbe  excessive  use  of  ardent  spirits. 
Id.  003  [SIO].  In  the  same  case  the  court  sus- 
lalned.  without  quallBcation.  the  authority  of 
Kansas  to  declare,  not  only  tbat  places  where 
sucb  liquors  were  manufactured,  sold. bartered 
or  given  away,  or  were  kept  for  sale,  barter  or 
delTvery,  in  violation  of  her  statutes,  should  be 
deemed  common  nuisances,  but  to  provide  for 
the  forfeiture,  without  compensation,  of  the 
iotoxicating  liquors  found  in  such  places  and 
the  property  used  In  maintaining  said  nui- 

Now.  can  it  be  possible  that  the  framers  of 
the  Constitution  intended— whether  Congress 
chose  or  not  to  act  upon  tbe  subject — lo  with- 


ilies,   the  manufacture  of  which,  within  her 


%  Blata  may  declare  a  place  where  intoxicating 
liquors  are  sold  for  use  as  a  tieverage  to  be  a 
common  nuisance,  subjecting  tbe  person  main- 
taining the  same  loflne  and  imprisonment,  can 
her  people  be  compelled  to  submit  to  the  sale 
of  such  liquors,  when  brought  there  from  an- 
other State  for  that  purp:)BeT  This  court  has 
often  declared  that  the  most  Important  func- 
tloD  of  government  waa  to  preserve  the  public 
health,  morals,  and  safety:  that  It  could  not 
devest  itself  of  that  power,  nor.  by  contract, 
limit  its  exercise;  and  that  even  the  con- 
stitutional prohibition  upon  laws  impairing  the 
obligation  of  contracts  does  not  restrict  the 
power  of  the  State  to  protect  the  health,  the 
morals,  or  the  safety  of  the  community,  as  the 
one  or  the  other  may  l)e  involved  in  the  execu- 
tion of  such  contract.  Stone  v.  JfiM.  101  U.  8. 
814, 810  iM :1079];  BuCeheri Union  Co.v. Oretoeni 
Gils  00-  111  U.  8.  748.  751  [28:  B8S.  587];  i?: 
0.  G<w  C'l.  V.  La.  Light  Co.  US  U.  8.  6S0,  672 
[20:  516,  521];  Jfutftor  V.  Kama*,  138  0.  B.664 
[31:  311].  Does  the  mere  grant  of  the  power 
to  regulate  commerce  among  the  States  Invest 
indi^duais  of  one  State  with  the  right,  even 
without  the  express  sanction  of  Congressional 
legistatioD,  to  introduce  amouK  tbe  people  of 
Another  State  articles  which,  by  statute,  they 
have  declared  to  be  deleterious  to  their  health 


and  dangerous  to  their  safety T  In  our 
opinion,  tlieee  questions  should  be  answered  in 
the  negative.  It  Is  inconceivable  that  tbe  well 
belngof  any  State  is  at  the  mercy  of  tbe  liquor 
manufacturers  of  other  States. 

These  views  are  sustained  by  WalUrtg  v. 
Mieltigan,  n«U.  8.448  [29;  081].  Itwastbero 
held  that  a  Statute  of  Michigan  which  imposed 
a  tax  upon  persons  who,  not  residing  or  having 
their  principal  place  of  business  in  that  State, 
engaged  there  in  tbe  business  of  selling  or  so- 
licitiiig  tbe  sale  of  inloiicatiag  liquors  to  be 
shipped  into  Michigan  from  other  States,  bat 
which  did  not  impose  a  similar  tax  upon  per- 
sons selling  or  aolicittng  the  sale  of  intoz^at- 
ing  liquors  manufactured  in  that  State,  was  a 
discrimination  againal  the  products  of  other 
Slates,  and  void  as  a  regulation  in  restr^nl  of 
commerce.  In  reference  to  the  suggestion  by 
the  state  court  that  the  statute  was  an  exercise 
by  the  Legislature  of  the  police  power  for  the 
discouragement  of  the  use  of  intoxicating  liq- 
uors, and  the  preservation  of  the  health  and 
morals  of  the  people,  this  court  said:  "This 
would  be  a  perfect  justification  of  the  Act  if  It 
did  not  discriminate  against  the  citizens  and 
products  of  other  Slates  in  a  matter  of  com- 
merce between  the  Slates,  and  thus  usurp  one 
of  the  prerogatives  of  the  National  Legiala- 
ture."  The  clear  implication  from  this  lan- 
guage is  that  tbe  state  law  would  have  been 
sustained  if  it  bad  applied  the  same  rule  to  tbe 
products  of  Michigan  which  It  attempted  to  ap- 
ply to  the  products  of  other  States. 

At  the  argument  it  was  insisted  that  the  con- 
tention of  the  plaintiffs  was  supported  by 
Brown  v.  Maryland,  25  U.  S.  13  Wheat,  419, 
4U6  [6:  876,  684J,. where  tbe  question  was 
whether  tbe  Legislature  of  a  Stale  could  consti- 
tutionally require  an  importer  of  foreign  arti- 
cles or  commodities  to  take  out  a  license  from 
the  State  before  he  should  he  permitted  to  sell  a 
t>ale  or  package  so  imported.  The  indictment 
In  tbat  case  charged  Brown  with  having  sold 
one  package  of  foreign  "dry  goods"  wlthoat 
having  such  a  license.  The  court  held  the  State 
regulation  to  be  repugnant  to  that  clause  of 
the  Constitution  declaring  that  no  State  shall. 
without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  Imports  or  exports,  except 
what  may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws,  as  well  as  to  that 
clause  which  clothes  Congress  with  power  tn 
regulate  commerce  with  foreign  Nations,  and 
among  the  several  States,  and  with  the  ladl&u 
Tribes.  Among  other  things,  it  said  that  the 
right  to  sell  articles  imported  from  foreign 
countries  is  connected  with  the  law  permitting 
importation,  as  an  Inseparable  incident;  ob- 
serving, at  the  close  of  toe  opinion  that  It  sup- 
posed the  principle  laid  down  to  apply  equally 
to  Importations  from  a  sister  Slate.'  It  b 
however,  clear  from  the  whole  opinion  IJiat  the 
court  in  tbat  observation  had  reference  to  com- 
merce  in  articles  having  no  connection  what- 
ever with  the  health,  morals,  or  safety  of  the 
people,  and  that  it  had  no  purpose  to  withdnw 
or  qualify  tbe  explicit  declaration,  in  Oiitoiu 
V.  Offtfan,  23U.  B.  QWheat.  l[6;28],that  th« 
health  laws  of  tbe  States  were  a  component 
part  of  that  mass  of  legislation,  the  power  to 
enact  wbicb  remained  with  tbe  States,  becaaae 
never  surrendered  to  tbe  General  Govemment. 
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In  behalf  of  Maryland  it  was  insisted  that  the 
constitutional  prohibition  of  state  imposts  or 
duties  upon  imports  ceased  the  instant  the 
goods  entered  the  country;  otherwise,  it  was 
argued,  the  importer  "may  introduce  articles, 
as  ffun  powder,  which  endanger  a  city,  into  the 
miastof  its  population;  he  may  introduce  arti- 
cles which  endanger  the  public  health,  and  the 
power  of  self  preservation  is  denied."  To  this 
argument  Chief  JuBiiee'M.tLTt^aW  replied:  ''The 
power  to  direct  the  removal  of  |;un powder  is  a 
branch  of  the  police  power,  which  unquestion- 
ably remains,  and  ought  to  remain,  with  the 
States.  If  the  possessor  stores  it  himself  out 
of  town,  the  removal  cannot  be  a  duty  on  im- 
ports, because  it  contributes  nothing  to  the 
revenue.  If  he  prefers  placing  it  in  a  public 
magazine,  it  is  because  he  stores  it  there,  in  his 
own  opinion,  more  advantageously  than  else- 
where. We  are  not  sure  that  this  may  not  be 
classed  among  inspection  laws.  The  removal 
or  destruction  of  infectious  or  unsound  arti- 
cles is  undoubtedly  an  exercise  of  that  power, 
and  forms  an  express  exception  to  the  prohibi- 
tion we  are  considering.  Indeed,  the  laws  of 
the  United  States  expressly  recognize  the  health 
laws  of  a  State."  This,  we  understand  to  have 
been  a  distinct  read  judication  that  the  police 
power,  so  far  as  it  involves  the  public  health, 
the  public  morals,  or  the  public  safetv,  remains 
with  the  States,  and  is  not  overridden  by  the 
National  Constitution. 

In  Oiblxms  v.  Ogden,  22  U.  8.  9  Wheat.  211 
[6:  78],  it  was  said  by  counsel  that  the  Consti- 
tution does  not  confer  the  right  of  intercourse 
between  State  and  State,  and  that  such  right 
has  itrS  source  in  those  laws  whose  authority  is 
acknowledged  by  civilized  man  throughout  the 
world.  Chirf  Justice  Marshall  said:  '*Thi8  is 
true.  The  Constitution  found  it  an  existing 
right,  and  gave'to  Congress  the  power  to  reg- 
•ulate  it."  In  the  same  case  he  said  that 
this  power  is  "the  power  to  regulate:  that  is, 
to  prescribe  the  rule  by  which  commerce  is  to 
be  governed."    p.  196  [70].    It  may  be  said. 

Smerally,  that  free  commercial  intercourse  ex- 
ts  amonff  the  several  States,  by  force  of  the 
-Oonatitution.  But  as,  by  the  express  terms  of 
that  instrument,  the  powers  not  delegated  to 
the  United  States,  nor  prohibited  to  the  States, 
are  reserved  to  the  States  respectivelv,  or  to 
the  people;  and  as,  by  the  repeated  adjudica- 
tions of  this  court,  the  States  have  not  surren- 
-dered,  but  have  reserved,  the  power  to  protect 
by  police  regulations,  the  health,  morals  and 
safety  of  their  people.  Congress  may  not  pre- 
scribe any  rule  to  ^vern  commerce  among 
the  States  which  prevents  the  proper  and  rea- 
sonable exercise  of  this  reserved  power.  Even 
if  Congress,  under  the  power  to  regulate  com- 
merce, had  authoritv  to  declare  what  shall  or 
what  shall  not  be  subjects  of  commerce  among 
the  States,  that  power  would  not  fairly  imply 
4iUthority  to  compel  a  State  to  admit  within 
her  limits  that  which,  in  fact  is,  or  which, 
upon  reasonable  grounds,  she  mav  declare  to 
be  destructive  of  the  health,  morals  and  peace 
of  her  people.  The  purpose  of  committing  to 
•Congress  the  regulation  of  commerce  was  to 
insure  equality  of  commercial  facilities,  by 
preventinff  one  State  from  building  up  her  own 
trade  at  tne  expense  of  sister  States.  But  that 
purpose  is  not  defeated  when  a  State  employs 
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appropriate  means  to  preve 
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greater  rights  in  Iowa  than 
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mercial  intercourse  amonj 
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come  In  direct  conflict  with 
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ware,  authorizing  a  dam  U 
navigable  stream.  In  which 
flowed,  and  in  which  there  \ 
public  way  in  the  nature  of 
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••The  Act  of  Assembly,  by  \ 
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the  Delaware,  up  which  t 
some  distance.  The  value  < 
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calculated  to  produce  these 
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ing  insisted  that  the  statut 
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on  its  repugnancy  to  the 
commerce  vnth  foreign  Nati 
several  States;  a  power  whi 
exercised  as  to  affect  the  que 
principle  Is  announced  in 
Oilman  v.  Phila.  70  U.  S. 
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Rules  of  Practice  Adopted  bt  the  Commission. 

The  Interstate  Commerce  Commission  adopted  the  following  rules  of  prac- 
tice in  cases  and  proceedings,  before  it: 

1.  When  at  Washington  the*  Commission  will  hold  its  general  sessions  at  11  Daily  sesEilonsat 
•o'clock  Ai  M.,  daily*  except  Satmxiays  and  Simdays,  for  the  reception  and  hear-  washlnarton. 

Ing  of  petitions  and  complaints  and  for  the  transaction  of  such  other  business  as 
may  be  brought  before  it.  The  sessions  will  be  held  at  the  office  of  the  Com- 
mission in  The  Sun  building.  No.  1815  F.  Street,  northwest  When  special  ses- 
sions are  held  at  other  places  such  regulations  as  may  be  necessary  will  be  made 
by  the  Commission. 

2.  Applications  under  the  fourth  section  of  the  Act  for  authority  to  charge  AppUoattons  un- 
less for  longer  than  for  shorter  distances  for  the  transportation  of  passengers  or  tmoB^^rikajT 
property^  must  be  made  by  petition  addressed  to  the  Commission  by  the  carrier  tion;  notioe. 

or  carriers  desiring  relief.  The  petition  must  state  with  particularity  the  extent 
of  the  relief  desired  and  the  points  at  and  between  which  authority  is  asked  to 
oharge  less  for  longer  distances;  the  reasons  for  the  relief  sought  must  also  beset 
forth,  and  the  facts  upon  which  the  application  is  founded.  The  petition  must 
he  verified  by  some  officer  or  agent  of  the  carrier  in  whose  behalf  it  is  presented, 
to  the  effect  that  the  allegations  of  the  petition  are  true  to  the  knowledge  or  be- 
lief of  the  affiant.  Notice  must  be  published  by  a  petitioner  in  not  less  than 
two  newspapers  along  the  line  of  the  road  having  general  circulation,  foi*  at  least 
ten  days  prior  to  the  presentation  of  a  petition,  stating  briefly  the  nature  of  the 
relief  intended  to  be  applied  for  and  the  time  when  the  application  will  be  pre- 
sented, and  proof  of  each  publication  must  be  fled  with  the  petition. 

8.  Upon  the  presentation  of  a  petition  for  relief  an  investigation  will  be  made   invefltlntioo  bj 
by  the  Commission  at  a  time  and  place  to  be  designated,  when  testimony  will  be  ^"""^^'^ 
received  for  and  against  the  prayer  of  the  petition.    After  investigation  the 
Commission  will  make  such  order  as  may  appear  to  be  just  and  appropriate 
upon  the  facts  and  circumstances  of  the  case. 

4.  Complaints,  under  section  18  of  the  Act,  of  anything  done  or  omitted  to  be    Oomplainti  un« 
<ione  by  any  common  carrier  subject  to  the  provisions  of  the  Act,  in  contraven-  ^^  ■©cUon  13. 
tion  of  the  provisions  thereof,  must  be  made  by  petition,  which  must  briefly 

state  the  facts  which  are  claimed  to  constitute  a  violation  of  the  Act,  and  must 
be  veriAed  by  the  petitioner,  or  by  some  officer  or  agent  of  the  corporation,  soci- 
ety, or  other  body  or  organization  making  the  complaint,  to  the  effect  that  the 
allegations  of  the  petition  are  true  to  the  knowledge  or  belief  of  the  affiant 

The  complainant  must  furnish  as  many  written  or  printed  copies  of  the  com-  Ooples  of  oom- 
plaint  or  petition  as  there  may  be  parties  complained  against  to  be  served.  pumt. 

When  a  complaint  is  made,  the  name  of  the  carrier  complained  against  must  Names  and  ad- 
be  set  forth  in  f  uU,  and  the  address  of  the  petitioner  and  the  name  and  address  of  fj^^tfau"  ^  ^  "^ 
his  attorney  or  counsel,  if  any,  must  be  indorsed  upon  the  complaint 

The  Commission  will  cause  a  copy  of  the  complaint  to  be  served  upon  each    Service  of  oop- 
-common  carrier  complained  against,  by  mail  or  personally,  in  its  discretion, 
with  notice  to  the  carrier  or  carriers  to  satisfy  the  complaint  or  to  answer  the 
same  in  writing  within  the  time  specified. 

5.  A  carrier  complained  against  must  answer  the  complaint  made  within  Axmwm  within 
'  twenty  days  from  date  of  notice,  unless  the  Commission  shall  in  particular  cases  ^S?%^SRht?' 
I   prescribe  a  shorter  time  for  the  answer  to  be  served,  and  in  such  cases  the  answer       * 

anust  be  made  within  the  time  prescribed.    The  original  answer  must  be  filed 
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with  the  CommissioD  at  its  office  in  Washington,  and  k  (Mpj  thereof  must  at  the 
same  time  be  served  upon  the  complainant  bf  the  part;  auBvering,  peisonallf  or 
by  mail.  Tbe  answer  must  admit  or  deny  the  material  ^egatlona  of  fact  con  taioetl 
In  the  complaint,  end  may  set  forth  any  additional  facta  claimed  to  be  material 
lo  the  isaue.  The  answer  muat  be  veritledin  thesame  manner  as  the  complunt. 
If  a  carrier  complained  against  shall  make  satisfaction  before  answering,  awrit- 
t«n  acknonledgment  of  satisfaction  must  be  filed  with  tbe  Commission,  and  in 
that  case  the  fact  of  satisfaction  without  other  matter  may  be  set  forth  in  tbe 
answer  filed  and  served  on  the  complainant.  If  satisfaction  be  made  after  the 
filing  and  service  of  an  answer,  a  supplemental  answer,  setting  forth  the  fact  of 
satisfaction,  may  be  filed  and  served. 

larrier  complained  against  shall  deem  the  complaint  insufBcieat  to- 
ahowabreach  of  legalduty,  it  may,  instead  of  filing  an  answer,  serreon  the  com-  ' 
plainant  notice  for  a  hearing  of  tbe  case  on  the  complaint;  and  in  case  of  the 
service  of  such  notice  the  facts  stated  in  the  complaint  will  be  taken  as  admitted. 
Tbe  dllDgof  an  answer  will  not  be  deemed  an  admission  of  the  sufficiency  of 
the  complaint,  but  a  motion  lo  dismiss  for  insufficiency  may  be  made  at  the 
hearing. 

^^^|^J°ent        7,  Adjournments  and  extensions  of  time  may  be  granted  upon  the  application 

ae.  at  parties  in  the  discretion  of  tbe  CommiBsIon. 

to-  8.  Upon  issue  being  Joined  by  tbe  service  of  answer,  the  Commission,  upon 
request  of  either  party,  will  assign  a  time  and  place  for  hearing  the  same,  which 
will  be  at  its  office  in  Washington,  unless  otherwise  ordered.  Witness^  will  be 
examined  orally  before  the  Conwnisaion,  except  in  oases  when  special  orders  are 
made  for  the  taking  of  testimony  otherwise.  Tbe  petitioner  or  complaiunut 
must  in  all  cases  prove  the  existence  of  the  facts  alleged  to  constitute  a  violation 
of  the  Act,  unless  the  carrier  corapl^ned  of  shall  admit  the  same  or  shall  fall  h> 
answer  the  complaint  Facta  alleged  In  the  answer  must  also  be  proved  by  the 
carrier,  unless  admitted  by  the  petitioner  on  the  hearing. 
I-  In  cases  of  failure  to  answer,  the  Commission  will  take  such  proof  of  tbe  charge 
as  may  be  deemed  reasonable  and  proper,  and  make  such  order  thereon  aa  the 
circumstances  of  the  case  appear  to  require. 

9.  Bubpenas  requiring  the  attendance  of  witnesses  will  he  issued  by  any  mem- 
ber of  the  Commission  in  all  cases  and  proceedings  before  it,  and  witnesses  will 
be  required  to  obey  the  subpenas  served  upon  them  requiring  their  attendance, 
or  the  production  of  any  books,  papers,  tariffs,  contracts,  agreemenla,  or  docu- 
ments relating  to  any  matter  under  investigation  or  pending  before  the  Com- 

Upon  application  to  the  Commission  authority  may  be  given,  in  the  discre- 
tion of  the  Commission,  to  any  party  to  take  the  deposition  of  any  witnesses 
who  may  be  shown  for  some  sufficient  reason  to  be  unable  to  attend  in  person. 

10.  Upon  application  by  any  petitioner  or  party,  amendments  may  be  al- 
lowed by  the  Commission,  in  ita  discretion,  to  any  petition,  answer  or  olfacr 
pleading,  in  any  proceeding  before  the  Commission. 

!opie&  11.  Copies  of  any  petition,  complaint  or  answer  in  any  matter  or  proceeding 

before  the  Commission,  or  of  any  order,  decision  or  opinion,  by  the  Commis- 
sion, will  be  furnished  upon  application  by  any  person  or  carrier  desiring  tbe 

LBdaviu,    be-  same,  upon  payment  of  the  expense  thereof, 

e  whoinlaken.  jg  Affidavits  to  a  petition,  complaint  or  answer  may  be  taken  before  any  of- 
ficer of  the  United  States,  or  of  any  State  or  Territory,  authorized  to  admiidaler 
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also  be  lawful  for  the  said  attorney-general, 
•or  lord  advocate,  to  apply  in  like  manner  to 
any  such  court  or  judee;  and  in  either  of  such 
cases  it  shall  be  lawful  for  sudi  court  or  Judge 
to  hear  and  determine  the  matter  of  such  com- 
plaint; and  for  that  purpose,  if  such  court  or 
judge  shall  think  fit,  to  direct  and  prosecute, 
in  such  mode  and  by  such  engineers,  barris- 
ters, or  other  persons,  as  they  shafl  think  proper, 
all  such  inquiries  as  may  be  deemed  necessary 
to  enable  such  court  or  judge  to  form  a  just 
judgment  on  the  matter  of  such  complunt; 
and  if  it  be  made  to  appear  to  such  court  or 
judge  on  such  hearing,  or  on  the  report  of  any 
such  person,  that  anything  has  been  done  or 
omission  made  in  violation  or  contravention 
of  this  Act  by  such  company  or  companies,  it 
ahall  be  lawful  for  such  court  or  judge  to  issue 
a  writ  of  injunction  or  interdict,  restraining 
auch  company  or  companies  from  further  con- 
tinuing such  violation  or  contravention  of  this 
Act,  and  enjoining  obedience  to  the  same;  and 
in  case  of  disobedience  of  any  such  writ  of  in- 
junction or  interdict,  it  shall  be  lawful  for 
auch  court  or  judge  to  order  that  a  writ  or 
writs  of  attachment,  or  any  other  process  of 
auch  court,  incident  or  applicable  to  writs  of 
injunclion  or  interdict,  shflJl  issue  against  any 
one  or  more  of  the  directors  of  any  company, 
or  against  any  owner,  lessee,  contractor,  or 
other  person,  failing  to  obey  such  writ  of  in- 
junction or  interdict;  and  such  court  or  ludge 
mi^  also,  if  they  or  he  shall  think  fit,  make  an 
order  directing  the  payment  by  any  one  or 
more  of  such  companies  of  such  sum  of  money 
as  such  court  or  judge  shall  determine,  not  ex- 
ceeding for  each  company  the  sum  of  £300  for 
every  aay,  after  a  day  to  be  named  in  the  or- 
der, that  such  company  or  companies  shall  fail 
to  obey  such  injunction  or  interdict;  and  such 
monevs  shall  be  payable  as  the  court  or  judge 
may  direct,  either  to  the  party  complaining,  or 
into  court  to  abide  the  ultimate  decision  of  the 
court,  or  to  Her  Majesty;  and  payment  thereof 
may,  without  prejudice  to  any  other  mode  of 
recovering  the  same,  be  enforced  by  attach- 
ment or  order  in  the  nature  of  a  writ  of  execu- 
tion, in  like  manner  as  if  the  same  had  been 
recovered  by  decree  or  judgment  in  any  supe- 
rior court  at  Westminster  or  Dublin,  in  En- 
gland or  Ireland,  and  in  Scotland  by  such  dili- 
gence as  is  competent  on  an  extracted  decree 
of  the  court  of  session;  and  in  any  such  pro- 
ceeding as  aforesaid,  such  court  or  judge  may 
order  and  determine  that  all  or  any  coststhereof 
or  thereon  incurred  shall  and  may  be  paid  by 
or  to  the  one  party  or  the  other,  as  sucn  court 
or  judge  shall  think  fit;  and  it  shall  be  lawful 
for  any  such  engineer,  barrister,  or  other  per- 
son, if  directed  so  to  do  by  such  court  or  judge, 
to  receive  evidence  on  oath  relating  to  the  mat- 
ter of  any  such  inquiry,  and  to  administer  such 
oath. 

4.  It  shall  be  lawful  for  the  said  court  of 
common  pleas  at  Westminster,  or  any  three  of 
the  1udgc»  thereof,  of  whom  the  Chief  Justice 
shall  be  one,  and  it  shall  be  lawful  for  the  sttid 
courts  in  Dublin,  or  any  nine  of  the  judses 
thereof,  of  whom  the  Lord  Chancellor,  me 
Blaster  of  the  Rolls,  the  Lords  Chief  Justice  of 
the  Queen's  Bench  and  Common  Pleas,  and 
the  Lord  Chief  Baron  of  the  Exchequer,  shall 
be  flTe,  from  time  to  time  to  make  all  such 
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general  rules  and  orders  as  to  the  forms  of 
proceedings  and  process,  and  all  other  matters 
and  things  tonching  the  practice  and  otherwise 
in  carrying  this  Act  into  execution  before  such 
courts  and  judges  as  they  may  tiiink  fit,  in 
England  or  Ireland;  and  in  Scotland  it  shall  be 
lavaul  for  the  court  of  session  to  make  such 
acts  of  9ed&runi  for  the  like  purpose  as  they 
shall  think  fit. 

5.  Upon  the  application  of  any  party  ag- 
grieved by  the  order  made  upon  any  such  mo- 
uon  or  summons  as  aforesaid,  it  shall  be  law- 
ful for  the  court  or  judge,  by  whom  such  order 
was  made,  to  direct,  if  they  think  fit  so  to  do, 
such  motion  or  application  on  summons  to  be 
reheard  before  sudi  court  or  judge,  and  upon 
such  rehearing  to  rescind  or  vary  such  order. 

6.  No  proceeding  shall  be  taken  for  any 
violation  or  contravention  of  the  above  enact- 
ments, except  in  the  manner  herein  provided; 
but  nothing  herein  contained  shall  take  away 
or  diminish  any  rights,  remedies,  or  privileges 
of  any  person  or  company  against  any  railway 
or  canal  or  railway  and  canal  company,  under 
the  existing  law. 

7.  Every  such  company  as  aforesaid  shall 
be  liable  for  the  loss  of,  or  for  any  injury  done 
to  any  horses,  cattle,  or  other  animals,  or  to 
any  articles,  goods,  or  things,  in  the  receiving, 
forwarding,  or  delivering  thereof,  occasioned 
by  the  neglect  or  default  of  such  company  or 
its  servants,  notwithstanding  any  notice,  con- 
condition,  or  declaration  made  and  given  by 
such  company  contrary  thereto  or  in  any  wise 
limiting  such  liability;  every  such  notice,  con- 
dition or  declaration  beine  hereby  declared  to 
be  null  and  void;  IVamdM  Qineayi^  That  noth- 
ing herein  contained  shall  be  construed  to  pre- 
vent the  said  companies  from  making  such 
condition  with  respect  to  receiving,  forward- 
ing, and  delivering  of  any  of  the  siud  animals, 
articles,  goods,  or  thinss  as  shall  be  adjudged 
by  the  court  or  judge  before  whom  any  ques- 
tion relating  thereto  shall  be  tried,  to  be  just 
and  reasonable;  Prtmded  always.  That  no 
greater  damages  shall  be  recovered  for  the  loss 
of,  or  for  anv  injury  done  to,  any  of  such  ani- 
mals beyona  the  sums  hereinafter  mentioned 
(that  is  to  say):  for  any  horse,  £50;  for  any 
neat  cattle,  per  head.  £15;  for  any  sheep  or 
pigs,  per  head,  £2;  unless  the  person  sendinff 
or  delivering  the  same  to  such  company  shall, 
at  the  time  of  such  delivery,  have  declared  them 
to  be  respectivelv  of  higher  value  than  as  above 
mentioned,  in  which  case  it  shall  be  lawful  for 
such  company  to  demand  and  receive,  bv  way 
of  compensation  for  the  increased  risk  and 
care  thereby  occasioned,  a  reasonable  percent- 
ajre  upon  the  excess  of  the  value  so  declared 
above  the  respective  sums  so  limited  as  afore- 
Mid,  and  which  shall  be  paid  in  addition  to 
the  ordinary  rate  of  charge;  and  such  per- 
centage or  increased  rate  of  charge  shall  be  no- 
tified in  the  manner  prescribed  In  the  Statute 
11  Qeo.  4,  and  1  Wm.  4,  c.  68,  and  shall  be 
binding  upon  such  company  in  the  manner 
therein  mentioned;  ProMed,  aUo,  That  the 
proof  of  the  value  of  such  animals,  articles, 
goods,  and  things,  and  the  amount  of  the  in- 
jury done  thereto,  shall  in  all  cases  lie  upon 
the  person  claiming  compensation  for  such  loss 
or  injury;  PnmdM,  al$o.  That  no  special  con- 
tract between  such  company  and  any  other 
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mala,  uliclea,  Koocta  or  thlogs  reBpectlvelj  for 
carriage;  Protided,  aiao.  That  nothing  bereln 
contained,  shall  alter  or  affect  the  rights,  priv- 
ileges or  liabilitiea  of  any  such  companj  under 
the  saldAct  of  the  11  Geo.  4  &  1  Wm.  4,  c.  88, 
with  respect  to  articles  of  the  deecilption  mea- 
lloned  Id  the  said  Act. 

8.  This  Act  may  be  cited  for  all  purpoBcs 
as  the  "Railway  and  Canal  Traffic  Act,  iSM.' 

THE   RBGDLATION   OF    RAILWAYS 

ACT,  1868. 

pn  4  ffi  VIot.  0. 119.) 

Interpretation  of  Term*. 

Sec.  3.  In  liiis  Act  the  terra  "railway"  means 
the  whole  or  an;  portion  of  a  railway  or  tram- 
w^,  whetljer  worked  by  ateam  or  ouierwise. 

The  lerm  "company"  means  a  company  in- 
corporated either  before  or  after  the ' 


lag  into  effect  the  Railway  and  Canal  TraMc 
Act,  IBM,  and  for  other  purposes  connected 


Prtiiitdna/ry. 
\^  ThtB  Act  may  be  cited  as  the  Regulatfon 


Klngitom  (either  alone  or  In  conjunction  with 
any  other  purpose;,  and  Includes,  except  when 
otherwise  expressed,  anvIndlTidualor  Individ- 
uals not  incorporated  who  are  owners  or  lessees 
of  a  railway  In  the  Uqited  Kingdom,  or  parties 
to  an  agreement  for  working  a  railway  In  the 
Unltedmngdora. 

The  term  "person"  includes  a  body  corpo- 
rals. 

AwmMvn  /or  Bteuting  Bgvaliti/  of  Treatment 

where  RaUway  Company  Work*  Sltam 

Vei*eU. 

Bee.  10.  Where  a  company  Is  authorized  to 
build,  or  buy,  or  hire,  acd  to  use,  maintain, 
and  work,  or  to  enter  into  arrangements  for 
using,  mainlalntng,  or  working,  steam  vessels 
for  toe  purpose  of  carrying  on  a  communfca- 
Uon  between  any  towns  or  ports,  and  to  take 
tolls  in  respect  of  such  steam  vessels,  then  and 
In  every  such  case  tolls  shall  be  at  all  Umea 
ctiarged  to  all  persons  equally  and  after  the 
same  rale  in  respect  of  passengers  conveyed  In 
a  like  vessel  passing  between  the  same  places 
tmder  like  circums lances;  and  no  reduction  or 
advance  iu  the  tolls  shall  be  made  In  favor  of 
or  against  any  person  using  the  steam  vessels 
Id  consequence  of  his  having  traveled  or  be- 
ing about  to  travel  on  the  whole  or  any  part  of 
the  company's  railway,  or  not  having  traveled 
or  not  being  atwut  to  travel  on  any  part  there- 
of, or  in  tavor  of  or  against  any  person  using 
the  railway  in  consequence  of  his  having  used 
or  being  about  to  use,  or  his  not  having  used 
or  not  ming  about  to  use,  the  sleam  vessels. 
and  where  an  aggregate  sum  Is  charged  by  the 
company  for  conveyance  of  a  passenger  oy  a 
steam  vessel  and  on  the  railway,  the  ticket 
shall  have  Uie  amount  of  toll  charged  for  con. 
veyonce  by  the  steam  vessel  dUtinguisbed  from 
the  amount  charged  for  conveyance  on  the 
railway. 

The  .provisions  of  the  Rdlway  and  Canal 
Traffic  Act,  18M,  so  far  as  the  same  are  ap- 
plicable, shall  extend  to  tlie  steam  vessels  and 
to  the  traffic  carried  on  thereby. 


of  Railways  Act,  1873. 

3  This  Act  shall,  except  as  herein  is  other- 
wise expressly  provided,  come  Into  operation 
on  the  first  day  of  September,  1BT3,  which  date 
Is  in  this  Act  referred  to  as  the  commencement 
oftbls  Act. 

3.  In  this  Act  the  term  "r^lway  company" 
locludes  any  person  being  the  owner  or  lessee 
of  or  workrng  any  railway  In  the  United  King- 
dom constfucted  or  carried  on  under  the  pow- 
ers of  any  Act  of  Parliament. 

The  term  "canal  company"  includes  any 
person  being  the  owner  or  lessee  of,  or  worfc- 
mg,  or  entitled  to  charge  tolls  for  the  use  or 
any  canal  In  the  United  Kingdom  constructed 
or  carried  on  under  the  powers  of  any  Aot  of 
Parliament. 

The  term  "person"  Includes  a  body  of  per- 
sons corporate  or  un  Incorporate. 

The  term  "railway"  Includes  every  station, 
siding,  wharf,  or  dock  of  or  belonging  to  such 
railway  and  used  for  the  purposes  of  publlo 
traffic. 

The  term  "canal"  includes  any  navIgatlOD 
which  has  been  made  under  or  upon  which 
tolls  may  be  levied  by  authority  of  Parliament, 
and  also  the  wharves  and  landing  places  of  anct 
belonging  to  such  canal  or  navigation,  and 
used  for  the  purposes  of  public  trfSflc. 

The  term  "traffic"  includes  not  only  passen- 
gers and  their  lugg^e,  goods,  animals,  and 
other  things  conveyed  by  any  railway  compa- 
r  canal  company,  but  also  carriages,  wag- 
trucks,  boats,  and  vehicles  of  every  de- 
scription adapted  for  running  or  passing  oa 
the  railway  or  canal  of  any  such  company. 

The  term  "malls"  includes  moll  bags  and 
post  letter  bags. 

The  term  "special  act"  means  a  local  or  locsl 
and  personal  act,  or  an  act  of  a  local  and  per- 
sons nature,  and  Includes  a  provisional  order 
of  the  board  of  trade  confirmed  by  Act  of  Par- 
liament, and  a  certificate  granted  by  the  board 
of  trade  under  the  Railways  Construction  Ftt- 
cilltlea  Act,  1804.  - 

The  term  "the  treasury"  means  thecommia- 
siooers  of  Her  Majesty's  treasury  for  the  time 
'  sing. 

The  term  "superior  court"  means  Id  En- 
gland any  of  Her  Majesty's  courts  at  Westmin- 
ster; In  Lreland,  any  of  Her  Majesty's  superior 
courts  at  Dublin,  and  in  Scotland,  the  court  of 
session. 
Appointment  and  Jhitiet  of  Baiiiaay  Cfemnus- 

4.  For  the  purpose  of  carrying  into  eBFect 
leprovlsionsot  the  Railway  and  Canal  Traffic 
Act,  1854,  and  ot  this  Act,  It  shall  be  lawful 
for  Her  Majesty,  at  any  time  after  tbe  passiDg 
of  this  Act,  by  warrant  under  the  royal  algn 
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States  of  New  Tork  and  Pennsylvania  by  the 
-consolidation  of  the  Western  New  Tork  & 
Pennsylvania  Railway  Company  of  New 
York,  with  the  Western  New  York  &  Penn- 
sylvania Railway  Company  of  Pennsylvania, 
and  that  those  two  corporations  were  organized 
under  the  laws  of  the  States  of  New  York 
-and  Pennsylvania  respectively,  September  15, 
1887,  by  the  purchasers  of  the  franchises  and 
property  of  the  Buffalo,  New  York  &  Phila- 
delphia Railroad  Companv.  under  sales  made 
pursuant  to  decrees  of  foreclosure  of  mort- 
gages; and  that  this  respondent  took  posses- 
sion and  began  to  operate  the  said  property 
-and  franchises.  December  1,  1887. 

This  respondent  has,  since  December  1, 1887. 
^established  and  maintained  a  local  rate  of 
thirty-four  cents  per  barrel  on  oil  in  barrels 
shipped  in  car  lofto  lots  at  Titusville,  Pennsyl- 
vania»  for  Buffalo,  New  York;  and  during  the 
same  time  on  some  occasions  oil  in  bi^els 
has  been  shipped  by  the  petitioners  at  Titus- 
ville for  Perth  Amtloy,  New  Jersey,  by  way 
of  Buffalo,  and  such  oil  has  been  carried  over 
this  respondent's  road  to  Buffalo,  and  thence 
by  the  Lehigh  Valley  Railroad  to  Perth  Am- 
boy.  New  Jersey;  and  the  through  rate  on 
such  oil  has  been,  and  is.  fifty-two  cents  per 
barrel  from  Titusville  to  Perth  Ambov,  which 
hsLB  been  divided  between  the  several  carriers 
in  sudi  proportions  that  this  respondent  has 
received  twelve  cents  per  barrel,  the  Lehigh 
Yallev  Railroad  Companv  forty  cents  per 
barrel,  and  such  traffic  has  been  and  is  carried 
almost  entirely  in  cars  furnished  by  the  Lehigh 
Valley  Railroad  Companv,  and  not  in  the  cars 
of  this  respondent;  and  this  respondent  denies 
that  the  sud  rate,  or  that  the  proportion  there- 
-of  received  by  this  respondent,  affords  a  suffl- 
<;ient  or  reasonable  compensation  for  the  trans- 
portation of  such  oil  from  Titusville  to  Perth 
Amboy,  and  alleges  that  such  rate  has  been 
accepted  by  the  several  carriers  because  it  is 
the  highest  rate  they  could  get. 

Perth  Amboy  is  situated  on  New  York  Har- 
bor; the  Standard  Oil  Company  referred  to  in 
the  petition  controls  or  operates  a  continuous 
line  of  pipes  from  the  oil  regions  of  Western 
Pennsylvania,  in  which  Titusville  is  situated, 
to  the  EUtrbor  of  New  York,  and  carries  its 
oil  in  such  pipes  at  a  cost  of  about  forty  cents 
per  barrel — and  the  oil  of  the  petitioners  and 
-other  producers  or  refiners  would  be  entirely 
shut  out  from  the  New  York  market,  unless 
the  railroad  companies  fixed  such  rates  as 
would  enable  them  to  compete  with  the  Stand- 
ard Oil  Company. 

From  Titusville,  or  other  points  in  Western 
Pennsylvania,  the  only  means  of  transporta- 
tion is  by  railroad;  and  there  is  no  line  of 
water  transportation.  Beside  this  respond- 
«nt,  the  Dunkirk,  Alleghany  Valley  &  Pitts- 
burgh Railroad  Company,  the  Lake  Shore  & 
Micbigan  Southern  Railway  Company,  the 
New  York,  Lake  Erie  &  Western  Railway 
•Company,  are  engaged  in  the  transportation 
of  oil  from  the  said  oil  regions  to  Buiialo:  and 
their  respective  rates  are,  as  this  respondent 
is  informed  and  believes,  substantmlly  the 
same  as  this  respondent's  rates.  Said  rates  are 
based  upon  the  freight  classification  adopted 
by  and  in  force,  among  all  railroads  east  of 
the  Mississippi  and  north  of  the  Ohio,  in  which 
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classification  refined  petroleum  is  reckoned  as 
fifth  class  freight;  and  such  classification  is,  so 
far  as  the  shipper  is  concerned,  reasonable  and 
just,  although  in  this  respTondent's  judgment, 
too  low  to  luford  adequate  remuneration  to 
the  carrier.  The  said  rate  on  local  shipments 
from  Titusville  to  Buffalo  is  just  and  reason- 
able, and  does  not  discriminate  against  the 
petitioners  or  any  other  refiners  or  producers, 
nor  in  favor  of  the  Standard  Oil  Company  or 
any  other  refiners  or  producers,  nor  in  favor 
of  New  York  or  other  seaboard  points,  against 
Buffalo  or  other  interior  points,  and  affords  to 
the  railroad  no  more  than,  but,  on  the  con- 
trary, less  than,  a  fair  compensation  for  the 
service  performed. 

The  answer  of  the  defendant,  G.  Clinton 
Gardner,  Receiver  of  the  Buffalo,  New  York 
A  Philadelphia  R.  R.  Co.,  filed  March 23. 1888, 
admits  his  appointment  as  such  Receiver,  May 
20, 1885,  and  that  he  operated  said  railroad  in 
that  capacity  up  to  December  1,  1887,  since 
which  time  the  Western  New  York  &  Pennsyl- 
vania R.  R.  Co.  has  been  in  possession  of  the 
same,  and  says  that  from  that  date  he  is  a  stran 
ger  to  all  the  allegations  in  said  complaint  con- 
tained relating  to  matters  subsequent  to  said 
date,  and  as  to  matters  prior  thereto,  submits 
that  the  Commission  is  without  jurisdiction  to 
entertain  the  same.  The  other  statements 
contained  in  the  defendant's  answer  are  sub- 
stantially embraced  in  the  foregoing  answer 
of  the  W.  N.  Y.  &  P.  R.  R  Co. 


MICHIGAN  CONGRESS  WATER  CO. 

c. 
CHICAGO  &  GRAND  TRUNK  R.  CO. 

(No.  128.) 

ABSTRACT  of  Complaint  filed  March  26, 
1888,  charging  the  imposition  of  an  un- 
just and  exorbitant  rate  upon  mineral  water  in 
tank  cars,  and  an  improper  classification  of 
mineral  water. 

Mr.  William  S.  Edwards,  attorney  for 
complainant: 

Complainant  is  a  corporation  engaged  for 
seven  years  last  past  in  bottling  and  barreling 
Americanus,  or  Michigan  Congress  Natural 
Mineral  Water,  from  the  great  artesian  well  in 
Lansing,  Michigan,  and  shipping  the  same  in 
iron  tanks  in  bulk,  bottles  and  jugs  packed  in 
barrels,  cases  and  hampers,  from  siud  City  of 
Lansing  to  points  on  the  eastern  seaboard,  to 
wit:  New  York.  Philadelphia,  Baltimore, 
Washington,  New  Orleans,  and  west  to  Chi- 
cago, St.  Louis,  Cincinnati,  and  to  other  points 
east  and  west  from  said  point  of  shipment. 

Defendant  is  a  common  carrier  engaged  with 
other  common  carriers  in  the  transportation  of 
property  to  said  points;  and  complainant  from 
time  to  time  has  given,  and  is  now  giving,  to 
defendant  its  said  mineral  water  for  shipment 
thereto,  and  at  its  own  expense  has  provided  a 
siding  along  defendant's  track  at  Lansing,  iron 
tank  cars  for  loading  on  such  siding,  an  annex 
tank  for  loading  and  unloading  cars,  and  all 
the  labor  necessary  therefor,  ana  that  the  same 
is  shipped  at  complainant's  risk  of  loss  or  dam- 
age and  without  special  risk,  labor  or  expense 
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Ivelj.  knd  for  tha  return  of  carriages,  tmcka, 
boau,  and  otber  vehicles;  and  ihat  no  such 
company  Bballmake  or  give  an;  undue  or  ua- 
reasonable  preference  or  advantage  to  or  In 
favor  of  any  particular  peraon  or  company,  or 
any  partlciUar  deacriptlOD  of  traffic,  In  any  re- 


pany  having  or  working  raflwayB  or  c&nals 
which  form  part  of  acouCinuouB  line  of  railway, 
or  canal,  or  railway  and  canal  communication, 
or  which  hive  the  terminus,  atation,  or  wharf 
of  theone,  near  the  termlDos,  statloD,  or  wharf 
of  the  other,  ehall  afford  all  due  and  reaaoo- 
able  factlitiea  for  recelviog  and  forwarding  by 
one  of  such  rallwaya  or  canala  all  the  ti«fflc 
arriving  by  the  other,  without  any  unreason- 


ttonment  of  the  rate,  the  rate  shall  come  into 
operation  at  the  eipiralloD  of  the  prescribed 
period,  but  the  decision  of  the  commlssioiierB 
lalo  ilsapportloument  sliall  be  Tetrospectlvei 
n  any  other  case  the  operation  of  the  raM  shall 
X  suspended  unlil  the  decision  U  given. 

(7.)  The  coram iasIoD era.  In  apportioning  the 
throngh  rate,  shall  take  Inlo  consideration  all 
Che  circumstances  of  the  case.  Including  any 
special  expense  incurred  in  respect  of  the  con- 
Btxuctlon, maintenance  or  workfngot  the  route, 
or  any  part  of  the  route,  as  well  as  any  special 
charges  which  any  company  may  have  been 
—itltled  to  make  in  respect  thereof. 

(8.)  It  shall  not  be  lawful  for  the  commls- 
slonera  In  any  case  to  compel  any  company  lo 
accept  lower  milage  rates  than  the  milage  rataa 


aforesaid,  and  so  that  no  obstruction  may  be 
offered  to  the  public  dealrous  of  using  such 
railways  or  canals,  or  railways  and  canals  as  a 
coDtinuons  line  of  communication,  and  so  that 
all  reasonable  accommodation  may  by  meaos 
of  Uie  railways  and  canals  and  of  tbe  several 
companies  be  at  all  times  afforded  to  the  pub- 
lic in  that  behalf: 

And,  nfiereat,  it  li  expedient  to  explain  and 
amend  the  said  enaclment,  B«  it  Airport  ea- 
aeltd,  that- 
Subject  as  hereinafter  mentioned,  the  said 
facilities  to  be  so  afCorded  are  hereby  declared 
to  and  shall  include  thedue  and  reasonable  re- 
ceiving, forwarding,  and  delivering  by  every 
railway  company  and  canal  company  and  rail- 
way and  canal  company,  at  the  request  of  any 
othersuch  company,  of  through  traftlc  to  and 
from  the  railway  or  canal  of  any  other  such 
company  at  through  rates,  tolls,  or  fares  (In 
this  Act  referred  to  as  through  rates). 

Provided  as' follows: 

(1.)  The  company  requiring  the  traflBc  to  be 
forwarded  shall  give  written  notice  of  tbe  pro- 
posed through  rate  to  each  forwarding  com- 
pany, stating  both  Its  amount  and  its  appor- 
tionment, and  (he  route  by  which  the  tr^c  Is 
proposed  to  be  forwarded. 

(3.)  Bach  forwarding  company  shall,  within 
the  prescribed  period  after  the  receipt  of  such 
notice,  by  written  notice,  inform  the  company 
reqi^rlng  the  traffic  to  be  forwarded  whether 
they  agree  to  the  rate  and  route;  and,  If  lliey 
object  to  either,  the  grounds  of  the  objection. 

(8.)  If  at  the  expiration  of  the  prescribed 
p^od  no  auch  objection  has  been  sent  by  any 
forwarding  company,  the  rate  shall  comet" 
operation  at  such  expiration. 

(4.)  If  any  objection  lo  the  rate  or  route 
been  seat  within  tbe  prescribed  period,  the 
matter  shall  be  referred  to  the  commlasloners 
for  their  decision. 

(6.)  If  an  objection  be  made  to  the  granting 
of  the  rate  or  to  the  route,  tbe  commbsioners 
shall  consider  whether  the  granting  of  the  rate 
Is  a  due  and  reasonable  facility,  in  the  Interest 
of  the  public,  and  whether,  having  regard  to 
the  clrcuraslancea,  the  route  proposed  &  a  rea- 
sonable route,  and  shall  allow  or  refuse  the 
rata  accordingly. 


which  such  company  mav  for  the  time  being 
legally  be  charging  for  like  traffic  carried  by  a 
like  mode  of  traoMt  on  aoy  other  line  of  com- 


(9.)  The  preacrlbed  period  mentioned  in  this 
section  shall  be  ten  days,  or  such  longer  period 
as  the  comroissloners  may  from  time  to  time, 
by  treneral  order,  prescribe. 

Where  a  railway  company  or  canal  company 
use,  maintain,  or  work,  or  are  party  to  an  kT' 
rangement  for  using,  maintaining,  or  working 
steam  veaaels  for  tbe  purpose  of  canylng  on  a 
communication  between  any  towns  or  porta, 
the  provisions  of  this  section  stiall  extend  to 
such  steam  vessels  and  to  the  traffic  carried 
thereby. 


»y  p 

posed  through  rate  is  due  and  reaaonabie,  not- 
withstanding that  a  less  amount  may  be  allot- 
ed  to  aoy  forwarding  company  out  of  soch 
through  rato  than  the  maxlmumrate auch  com- 
pany u  entitled  to  charge,  and  to  allow  and  ap- 
portion such  through  rate  accordingly. 

13.  A  complaint  of  a  coniravenuon  of  sec- 
tion 8  of  the  Railway  and  Canal  Traffic  Act, 
1854.  as  amended  by  this  Act,  may  be  made  lo 
the  commissioaers  by  a  municipal  or  other 
public  corporation,  local  or  harbor  board,  with- 
out proof  that  the  complainants  are  aggrieved 
by  the  contravention;  Provided,  That  a  com- 
plaint shall  not  be  entertained  by  the  commla- 
slouera  in  pursuance  of  this  section  nnleae  such 
complaint  Is  accompanied  by  a  certlQcate  of 
the  board  of  trade  to  the  efTect  that  in  their 
opinion  the  case,  in  respect  of  which  tbejcom- 
plaint  is  made,  is  a  proper  one  to  be  subnntted 
for  adjudication  to  the  commiasioQera  by  auch 
municipal  or  otherpubUc corporation,  local  or 
harbor  board. 

14.  Every  railway  company  and  canal  com 
pany  shall  Keep  at  each  of  their  stations  and 
wbarvw  a  book  or  books  showing  every  rale 
for  the  time  being  charged  for  tbe  carriage  of 
traffic  other  than  passengers  and  their  luggage. 
from  that  station  or  wharf  to  any  place  to 
which  they  book.  Including  any  rates  charged 
under  any  special  contract,  and  stating  tbe  dis- 
tance from  that  station  or  wharf  of  every  sta- 
tion, wharf,  siding,  or  place  to  which  any  such 
rate  Is  charged. 

Every  such  book  shall,  during  all  TsasooablA 
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paid  by  the  corporation  to  the  distance 
which*  passeni^Mi  ore  earried 
throujrh  this  State  does  not  relieve 
it  of  toe  objection;  for  the  tax  it  aa- 
sruues  to  levy  is  upon  interstate  com- 
merce, and  not  npon  the  internal  com- 
merce of  the  State.  The  tajE  cannot  be 
sustained  npon  the  firronnd  that  the 
carrier  can  he  compelled  to  pay  a  tax 
npon  its  gross  earnings  for  the  privileRe 
of  doing  a  local  business  in  the  State. 

2.  A  State  has  power  to  preaeribe  the 
terms  npon  which  a  foreign  corpora- 
tion may  do  business  within  its  territo- 
ry, unless  the  corporation  is  eng^agred 
in  the  business  of  interstate  commerce* 
If  it  is  not  engaged  in  transacting  busi- 
ness of  that  kind,  the  State  may  leyy  a 
tax  upon  its  receipts  within  the  State, 
and  enforce  collection. 

(Decided  Harob  9,  1888.) 

APPEAL  from  a  Judgment  of  the  Marion 
Circuit  Ckmrt,  Ayres,  J,,  against  the  plaint- 
iff in  a  suit  against  a  sleeping-car  comp«my  f  oi 
failure  to  comply  with  the  statute  requiring  it 
to  return  a  statement  of  its  earnings  for  taxa- 
tion.   Jjfhrmed, 

The  facts  are  stated  in  the  opinion. 

Moa$r$,  Lonis  T.  Michener,  Atty-Oen., 
and  John  H.  Oillett,  for  the  State: 

Eveiything  to  which  the  legislative  power 
extends  may  be  the  subject  of  taxation,  whether 
it  be  person  or  property,  or  possession,  fran- 
chise or  prirflege,  or  occupation  or  right 
Nothing  but  express  constitutional  limitaBon 
upon  l^iBlatiye  authority  can  exclude  anything, 
to  whioL  the  authority  extends,  from  the  grasp 
of  the  taxing  power,  if  the  Legislature,  m  its 
discretion,  wall  at  any  time  select  it  for  reve- 
nue purposes. 

Oooley,  Tax.  p.  5;  Desty,  Tax.  §  24. 

While  the  State,  in  the  exercise  of  this  hiher^ 
ent  uid  necessary  function,  must  yield  to  the 
limitations  imposed  by  the  Federal  Constitu- 
tion, yet  it  is  to  be  remembered  that,  beyond  the 
scope  of  these  constitutional  restrictions,  imd 
the  implied  exemption  of  the  instruments  of 
the  Federal  government,  the  State  has  absolute 
power  to  tax  anything  and  eveiything  within 
its  limits. 

In  the  case  of  Wheeling,  P,  A  0,  Tratup,  Ch, 
V.  Wheeling,  99  U.  S.  278  (25  L.  ed.  414),  the 
court  says:  "Power  to  tax  for  the  support  of 
the  State  governments  exists  in  the  States  inde- 
])endentlv  of  the  National  government;  and  it 
may  weu  be  assumed  that  where  there  is  no 
cenion  of  contradictory  or  inconsistent  juris- 
diction in  the  United  States,  nor  any  restrain- 
ing compact  in  the  Constitution,  the  power  in 
the  States  to  tax  for  the  support  of  the  State 
authority  reaches  all  the  property  within  the 
state  which  is  not  properly  regardisd  as  the  in- 
struments or  means  of  the  F^eral  govern- 
ment." 

Oibome  v.  MoMe,  88  U.  S.  16  WaU.  479,  481 
(21  L.  ed.  478). 

The  Legislature  has  power  to  prescribe  not 
only  the  proi)erty  to  be  taxed,  but  the  mode 
ana  i^encies  by  which  the  tax  may  be  ascer- 
tained and  enforced;  and  it  is  no  objection  that 
the  methods  presoibed  are  different  for  differ- 
ent classes  of  property. 
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Wagoner  v.  LoomU,  87  Ohio  St.  671. 

The  mode  of  taxing  corporations  is  discre- 
tionary with  the  Legi^ture. 

Porters.  Boekfard,  R  L  &  St,  L.  B.  Oo.  76 
Dl.  661.  See  Anderson  v.  Kerne  Draining  Oo, 
14  Ind.  199;  Louisville  AN.  A.  R.  Oo.y,  State, 

25  Ind.  177;  Bright  v.  MeOuUough,  27  Ind.  228; 
Cooley,  Tax.  p.  878  et  seq, 

"Nothing  can  be  more  certain  in  legal  decision 
than  that  the  privflegesand  franchises  of  a  pri- 
vate corporation,  and  all  trades  and  avocations 
by  which  the  citizens  acquire  a  livelihood,  may 
be  taxed  l^  a  State  for  the  support  of  the  State 
government.  Authority  to  that  effect  resides 
in  the  State,  independent  of  the  Federal  govern- 
ment, and  is  wholly  unaffected  by  the  fact  that 
the  corporation  or  individual  has  or  has  not 
made  investment  in  federal  securities." 

Society  for  Savings  v.  Ooite,  78  U.  S.  6  WalL 
594  (18  L.  ed.  897). 

The  State  may  exclude  foreign  corporations 
entirely;  it  may  restrict  them  to  particular  lo- 
calities, or  exact  such  securi^  for  the  perform- 
ance of  their  contracts  as  will  best  promote  the 
public  interest  The  whole  matter  rests  in  its 
discretion. 

Paul  V,  Virginia,  75  U.  8.  8  Wall.  168  (19  L. 
ed.857). 

Upon  the  proposition  that  it  is  competent  for 
the  State  to  tax  the  occupation  or  privilege  of  a 
corporation  doing  a  local  as  well  as  interstate 
budness,  by  reqmring  it  to  pay  a  certain  per 
cent  of  its  gross  receipts,  not  only  upon  local 
business,  but  upon  buidness  originating  in  and 
terminating  out  of,  or  originating  out  of  and 
terminatingwithin,  the  State,  the  case  of  West- 
ern Union  Tel,  Oo,  v.  Maffor,  28  Ohio  St  521,  is 
exactiy  in  point 

See  also  Western  Union  Tel,  Oo.  v.  Biehnumd, 

26  Gratt  1;  Western  Union  Td.  Oo.  v.  State,  55 
Tex.  814. 

Rev.  Stat.  §  6855,  does  not  amount  to  an  inr 
terferenoe  with  interstate  commerce. 

See  Detaware  B.  Tax,  85  U.  S.  18  WaD.  281 
(21  L.  ed.  896);  Erie  B.  Oo,  v.  Pennsylvania,  88 
U.  S.  21  Wall.  492  (22  L.  ed.  595);  Western 
Union  Tel,  Oo,  v.  Bichmond,  26  Gratt  1;  West- 
ern Union  Tel,  Oo,  y.  Mayer,  28  Ohio  St  521; 
Western  Union  Ta,  Oo.  y.  State,  55  Tex.  814; 
WheeUng,  P,  d  0,  Trans.  Oo,  v.  Wheeling,  9  W. 
Va.  170;  StaU  y.  Philadelphia,  W,  db  B,  B.  Oo. 
45Md.861. 

The  vehicles  of  commerce  may  be  taxed. 

See  cases  cited  in  note  to  State  v.  Pullman 
Palace  Oar  Oo.  16  Fed.  Rep.  201. 

The  inability  of  a  State  to  tax  a  ship  arises 
from  other  and  express  prohibitions  contained 
in  the  F€^deral  Constitution;  but  even  in  this 
case  the  capital  stock  of  the  company  owning 
the  ship  may  be  taxed. 

Hayes  v.  Pacific  Mail  S.  S,  Oo.  58  U.  S.  17 
How.  696  (15  L.  ed.  254);  State  Tonnage  Tax 
Oases,  79  U.  S.  12  WaU.  204  (20  L.  ed.  870); 
Wheeling,  P.  d  0.  Transp,  Oo,  y.  Wheeling,  99 
U.  8. 278  (25  L.  ed.  412}. 

Can  this  defendant  claim  an  exemption  from 
taxation  on  the  privilege  of  carrving  passengers 
between  the  same  points,  merdy  because  it  is 
doing  an  interstate  business  as  well?  No  such 
posiuon  will  be  taken,  for  not  only  reason  but 
the  authorities  are  against  it 

Thoms(mY,  Pacific B,Oo.  76U.  S.  9WalL579, 
531  (19  L.  ed.  792);  Louieville  If  at.  Bank  v.  Km- 
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CJONSTrrUTIONALITY;  PoWER  OF  CONGRESB. 

The  United  States  Constitution  provides:  * 

•  'The  Congress  shall  have  power  ♦  ♦  ♦ 
to  regulate  commerce  with  foreign  Nations 
and  among  the  States  and  with  the  Indian 
Tribes." 

Art.  1,  g  8.  cl.  8. 

"Congress  shall  have  power  ♦  ♦  ♦  to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  in  this 
•Constitution  in  the  Government  of  the  United 
States,  or  in  any  department  or  office  thereof." 

Art.  1,  §  8,  cl.  18. 

"No  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  State." 

Art.  1,  §  9,  cl.  5. 

**No  preference  shall  be  given  by  any  regu- 
lation of  commerce,  or  revenue  to  the  ports  of 
one  State  over  those  of  another;  nor  shall  ves- 
sels bound  to  or  from  one  State  be  obliged  to 
«nter,  clear  or  pay  duties  in  another." 

Art.  1,  §  9,  cl.  6. 

"No  State  shall,  without  the  consent  of  Con- 
fess, lay  any  imposts  or  duties  on  imports  or 
-exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws;  and  the 
net  produce  of  all  duties  and  imposts,  laid  by 
any  State  on  imports  or  exports,  shall  be  for 
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the  use  of  the  Treasury  o 
and  all  such  laws  shall  be 
ion  and  control  of  the  Coi 

Art.  1,  §  10,  cl.  8. 

The  previous  Acts  of  < 
commerce  are: 

The  Act  of  March  8.  1 
4890,  regulating  the  trai 
stock,  held  constitutional 

U.  S.  0.  Boston  &  A.  R.  ( 
U.  8.  f>.  LouisvUle  &  N.  Fl 
480;  U.  S.  V.  East  Tenn  V 
Rep.  642. 

The  Act  of  June  15. 18C 
viding  that  railroads  ma 
lines  for  transportation  I 
constitutional  in : 

Dubuque  &  S.  C.  R.  ( 
U.  S.  19  Wall.  584  (22  I 
Bluffs  v.  Kansas  City,  St. 
Iowa,  888;  Hardy  f>.  Atcl 
Co.  82  Ran.  698. 

In  the  report  of  the  Sen 
on  interstate  commerce, 
18,  1886,  pp.  28-88,    the 
the  Act  {b  predicated  up 
cisions: 

Cooley  V,  Board  of  ^ 
How.  299  (18  L.  ed.  996); 
ball,  102  U.  S.  691  (26  L. 


Ferry  Co.*.  Pa.lUU.  8. 196(29  L.ed.  1G8);  I 
Inters.  Com.  Rep.  382;  Brown  c.  Houston.  114 
IT.  8.  622  m  L.  ed.  207);  Qlbbona  t>.  Ogden, 
32  U.  8. 9  Wli«at.  1  (8  L.  ed.  23);  Pa.  n.  Wheel- 
ing &  B.  Bridge  Co.  54  U.  S  IS  How.  618  (14 
L.ed.249). 

Marshall,  O.  /..in  Gibbons o,  Ogden, 22  U.  8. 
9  Wbeat.  19«,  197  (6  L.  ed.  70)  sajs: 

"It  Is  tba  power  to  regulate;  tbat  is,  to  pro- 
scribe the  rule  b;  which  commerce  is  to  be 
governed.  Tbls  power,  like  all  others  vested 
in  Congress.  Is  complete  in  itself,  may  be  ex- 
ercised to  Its  utmost  extent,  and  acknowledges 
DO  llmltatioiiB  other  than  are  prescribed  in  the 
Constitution.  *  *  "  If ,  as  hasalwaystwenun- 
derstood,  the  sovereignty  of  Cougreas,  though 
limiled  to  speclfled  objects,  is  plenary  as  to 
those  objects,  the  power  over  commerce  with 
foreign  Natious,  and  among  the  several  States, 
1b  vested  in  Congress  as  absolutely  aa  It  would 
be  in  a  single  government,  having  in  its  Con- 
stitution the  same  restrictions  on  the  exercise 
of  the  power  as  are  found  in  the  Constitution 
of  the  united  States." 

The  power  of  Congress  to  regulate  com- 
merce is  not  confined  to  the  inatru  mentalities 
of  commerce  known  or  in  use  when  the  Con- 
stitution was  adopted,  but  beeps  pace  with  the 
-progress  of  the  country  and  adapts  itself  to 
new  developments  of  time  and  circumstances. 

Pensacola  Tel.  Co.  o,  W.  U.  Tel.  Co.  96  U .  S. 
1  (24  L.  ed.  708);  W.  U.  TeL  Co.  v.  Texas,  106 
U.  8. 460  (26  L.  ed.  1067), 

TTio  constitutional  power  is  necessarily  ex- 
clusive whenever  the  subjects  are  national  in 
character,  and  admit  only  of  one  uniform  sys- 
tem or  plan  of  regulation. 

Robbms  e.  Taxing  DlsL  of  Shelby  Co.  120 
U.  8.  489  (80  L,  ed.  894);  1  Inters.  Com.  Ren. 
40;  Phila,  &  8,  M.  Steamship  Co.  t.  Pa.  182  C. 
a  826  (30  L.  ed.  1200);  1  Inters.  Com.  Rep.  808; 
Wabash,  81.  L.  &  P.  R.  Co.  o.  III.  118  U,  8. 6B7 
(80 L.  ed.  244);  1  Inters.  Com.  Rep.  8l;Glouces- 
ter  Perry  Co.o.Pa.  114  U.  S.  196, 203  (29  L.  ed. 
168, 1611;  Mobile  Co.  v.  Kimball,  102  U.  S-  691, 
697  (26  L.  ed.  238,  239);  The  Cau  of  the  Stale 
Freight  Tax.  82  U.  8.  15  Wall.  232  (21  L.  ed. 
146):  Henderson  v.  Mayor  of  N.  Y.  92  U.  B. 
260  (28  L.  ed.  343). 

The  nonexercise  of  the  power  in  respect  to 
the  regulation  of  commerce  between  the  8tates 
is  eqoiyaient  to  a  declaration  that  such  com- 
merce shall  be  free  and  untramraeled  except  in 
matters  of  local  concern. 

Weltonu.  Mo.  91  U.  8.  878  (33  L.  ed.  847); 
Brownv.  Houston,  1140.  S.  622  (29 L.  ed.  257); 
Pickard  c.  Pullman  8.  Car  Co.  117  U.  8.  84  [29 
L.  ed.  785);  Wabash.  8L  L.  &  P.  R.  Co.  o. 
ni.  lie  U.  8.  667  {80  L  ed.  344);  1  Inters. 
Com.  Rep.  81;  Walling  e.  Mich,  116  U.  8.  446 
(39  L.  ed.  691);  Corson  r.  Md.  120  U.  8.  602 
(SOL.  ed.  SS9j:  1  Inters.  Com,  Rep,  60;  Hall 
B.  DeCuir,  95  U.  8. 486  (24  L.  ed.  647);  Hanni- 
bal £  St.  J,  R.  Co.  V.  Husen.  96  U.  S.  466  (34 
L.  ed.  637);  Robbinsf.  Shelby  Co.  Taxing  Dist. 
120  U.  8.  489  (80  L.  ed.  694);  1  Inters.  Com. 
Rep.  46;  Gloucester  Ferry  Co.  o.  Pa.  1I4U.  8. 
196  (89  L.  ed.  158);  1  Inters.  Com.  Rep,  882; 
Phlla.  &  8.  M.  Steamship  Co.  « ,  Pa.  122  U.  8. 
836 (SOL.  ed.  1200);  1  Inters.  Com,  Rep.  308; 
State  R.  Comrs.  v.  R  Co,  22  8,  C,  380. 

The  regulation  of  fares  and  freights  receiv- 
able for  transportation  of  persons  and  goods 


between  different  Slates,  and  between  the 
Stales  and  foreign  countries.  Is  within  the 
power  of  Congress  equally  with  the  regulation 
'*  transpoTtatlon  ilself, 

Phila.  &  8.  M.  Steamship  Co.  o.  Pa.  138  U.S. 
38S  (30  L.  ed.  1200);  1  Inters.  Com.  Rep.  808. 

The  power  to  regulate  interstate  and  foreiga 

immerce  vested  1^  Congress  is  the  power  tO' 
prescriiie  the  rules  by  wnich  it  shall  be  gov- 
erned—tbat  is,  the  conditions  upon  which  it 
shall  be  conducted;  to  determine  when  it  shall 
be  free  from,  and  when  snbject  to,  duties  or 
other  exactions. 

Gloucester  Ferry  Co.  e.  Pa,  114  U.  8.  1» 
(29  L.  ed.  158);  1  Inters.  Com.  Rep.  382,. 

Freedom  of  transportation  implies  exemp- 


tion from  charges  other  than  such  as  are  Im-- 
the  property'em ployed, or  for  facllilles  afforded 


posed  by  way  of  compensation  for  the  i 


for  its  use,  or  as'  onlinary  taxes  upon  the  value 
of  Ihe  property  within  the  Jurlsdiclion  of  th» 
SUte.    Id. 

Power  of  Congress  over  bridges  and  navi- 
gable rivers. 

Pa.  e.  Wheeling  &  B.  Bridge  Co.  69  U.  B. 
18  How,  439  (15  L.  ed.  436);  The  CUnloa 
Bridge.  77  U.  8.  10  Wall.  454  (19  L.  ed.  969); 
Miller  o.  Mayor  of  N.  T.  10  Fed.  Rep.  518; 
5.  a  109  tl.  8.  885  (27  L,  ed.  971);  Newport  A. 
C,  Bridge  Co.  e,  U.  S.  105  U.  8.  470  (26  L,  ed. 
1143);  Canada  8.  R.  Co.  s.  Internal.  Bridge  (>>. 
8  Fed,  Rep.  190;  8,  C.  e,  Ga.  93  U.  8.  4  (23  L. 
ed.  782);  Stocktpn  v.  Bait.  A  N.  Y,  R.  Co.  (D. 
8,  C,  C.)  1  Inters.  Com.  Rep.  411. 

The  Act  of  Congress,  approved  June  IS, 
1886,  entitled  "An  Act  to  Authorize  the  con- 
struction of  a  Bridge  across  the  Staten  Island 
Sound,  Known  as  Arthur  Elli,"  etc.,  is  valid 
and  conslilutionai  under  the  power  of  Congress, 
to  regulate  commerce  among  the  States. 

Stockton  0.  Ball.  &N.T.  R.  (Jo.  (U.  8.C.  C); 
1  Inters,  Com.  Rep,  411;  Decker  e.  Same,  1 
Inters.  Com.  Rep,  484.  (See  full  reports  of 
briefs  of  counsel  in  these  cases.) 

Said  Act  Is  not  permissive  merely,  but  elves 
authority  and  power  to  build  such  brrdge, 
without  reference  to  any  authority  or  consent 
from  the  State  en  whose  land  under  navigable 
water  the  bridge  la  to  rest,  and  without  com- 
pensation to  the  State. 

Stockton  0.  Bait,  iS;  K.  Y.  B.  Co.  (0.  B.  0. 
C.)l  Inters.  Com.  Rep,  411. 

When  the  United  States  does  not  seek  to 
acquire  exclusive  Jurisdiction  over  land  within 
a  Stale,  it  may  condemn  such  land  for  Its  pur- 
poses without  the  consent  of  the  State,    Id. 

Ck>ngre8Bhaslhe  power  to  fix  the  maximum 
compensation  for  transportation  between  States. 
and  foreign  countries. 

Canada  S.  R.  Co,  n.  Inlernat.  Bridge  Co.  8 
Fed.  Rep,  190;  Louisville  &  N.  R.  Go.  e.  Ten- 
nessee R,  Commission,  19  Fed.  Rep.  679. 

The  power  of  Congress  to  regulate  commerce 
with  the  Indian  Tribes  is  exclusive. 

Worcester  o.  Qa.  81  U.  8.  6  Pet.  615  (8  h. 
ed,  488);  U.  S.  s.  HoIIIday,  70  U.  S.  8  Wall. 
407  (18  L,  ed.  183);  U.  S.  e. 48  Galionsof  Whis- 
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panj,  or  c6rpoTatioii»  incorporated  under  the 
laws  of  any  other  State,  and  conveying  to, 
from,  and  through  this  State,  or  any  part 
thereof,  passengers  and  travelers  in  palace  cars, 
drawing-room  cars,  sleeping-cars,  or  chair  cars, 
on  contract  with  any  railroad  company  or  the 
manager,  lessee,  agent,  or  receiver  thereof, 
«hall  Be  held  and  deemed  to  be  a  sleeping-car 
company.  Every  such  sleeping-car  company 
doing  business  in  this  State  shau  annually,  be- 
tween the  Ist  day  of  April  and  the  1st  day- of 
June,  report  to  ihe  aumtor  of  state,  under  the 
oath  of  an  officer  or  agent  of  such  corporation, 
the  gross  amount  of  all  its  receipts  within  or 
without  the  State,  for  fares  earned  or  business 
4one  by  such  company  within  this  State,  for 
the  year  then  next  preceding  the  1st  day  of 
Apru  of  the  current  year;  and  in  computing 
«uch  gross  receipts  the  same  shall  be  in thepro- 
portion  that  the  distance  traversed  in  this  State 
bears  to  the  whole  distance  paid  for.  At  the 
time  of  making  such  report,  such  company 
shall  pay  into  the  treasury  of  Uie  State  the  sum 
of  $2  on  every  $100  of  such  receipts.  Every 
sleeping-car  company  failing  or  refusing,  for 
more  than  thirty  days  after  the  Ist  day  of 
•June,  to  render  an  accurate  account  of  such 
ffroas  receipts,  as  above  provided,  and  to  pay 
-Uie  reqidred  tax  thereon,  shall  forfeit  $26  for 
each  additional  day  such  report  and  payment 
^all  be  delayed,  to  be  recovered  in  an  action  in 
the  name  of  the  State  of  Indiana,  on  the  rela- 
tion of  the  auditor  of  state,  in  any  court  of 
oompetent  Jurisdiction;  and  the  attomey-gen- 
•eral  shall  conduct  such  prosecution;  and  such 
•sleeping-car  company  so  lailingor  refusing  shall 
he  prombited  from  carrying  on  such  bwness 
unm  such  payment  is  made.  All  railroad  com- 
panies in  this  State,  or  the  persons  managing 
or  operating  the  same,  are  prohibited  fiom 
haulmg  any  cars  of  any  sleepinffoar  company 
nubile  so  in  default,  ana  for  each  violation  of 
this  prohibition  shall  be  liable  to  pay  to  the 
State  of  Indiana  the  sum  of  $100,  to  be  recov- 
ered in  the  proper  action  by  the  State;  and  it 
shall  be  the  duty  of  the  attorney-general,  at 
the  recniest  of  the  auditor  of  state,  to  prosecute 
4ill  such  suits." 

It  is  firmly  established  that  a  State  has  power 
to  prescribe  the  terms  upon  which  a  foreign 
oorponUion  may  do  business  within  its  territo- 
ry, unless  the  corporation  is  engaged  in  the 
business  of  interstate  commerce.  If  it  is  not 
•engaged  in  transacting  business  of  that  kind, 
the  State  may  levy  a  tax  upon  its  receipts  with- 
in this  State  and  enforce  collection.  Phcmix 
Jnt.  Co.  V.  BuTdett,  11  West  Rep.  289, 112  Ind. 
204;  D<n/U  v.  CkmHnmtallM,  Co,  94  U.  S.  585 
^  L.  ed.  lASS^iDueat  v.  Chicago,  Tl  U.  S.  10 
Wall  410  ad  L.  ed.  972);  La  FayeUe  In».  Co. 
-v.  French,  59  U.  8. 18  How.  404  (15  L.  ed.  840); 
Ooldmith  V.  Home  Ins.  (^.  62  Qa.  879;  Phcmix 
In$.  Co.  V.  Welch,  29  Kan.  672;  PeopU  v.  Fire 
Amo.  92  N.  Y.  811;  8.  C.  44  Am.  Rep.  880. 

In  the  cases  referred  to,  this  principle  is  ex- 
plicitly and  stronglv  asserted; ana  in  many  cases 
It  has  been  assumed  without  discussion  and  ap- 
plied as  a  settled  rule  of  law.  North  America 
Im.Oo.Y.  Brim,  9  West.  Rep.  880,  111  Ind.  281; 
Oranite  State  Mut.  Aid  A$ao.  v.  Barter,  58  Vt 
•581 ;  Ohiov,  Moore,  89  Ohio  St.  486;  8tateY.  New 
TorkL.  Ine.  a>.81  Mo.  89;  8taUy.  Farmersd 
M.  Mut.  Ben.  Am.  18  Neb.  276;  8.  C.  15  Ins. 


L.  J.  821;  Ehrman  v.  TeutoniaJne.  Co.  1  Mc- 
Crary,  126;  Mutual  BeMfflt  L.  Ina.  Co.  v.  Balee, 
92  Pa.  852. 

We  cannot,  therefore,  assent  to  the  argu- 
ment of  counsel  which  assumes  that  a  State 
may  not  classify  and  regulate  foreign  corpora- 
tions, even  though  they  are  not  engaged  in  the 
affairs  of  interstate  commerce. 

We  do  affirm,  however,  that  in  matters  of 
commerce  between  the  States,  the  power  of  the 
Federal  government  is  exclusive  and  supreme. 
The  later  decisions  of  the  Supreme  Court  of 
the  United  States  close  the  question  to  us  and 
to  all  State  courts;  for  it  is  a  Federal  question, 
and  on  such  questions  the  decisions  of  tnat  high 
tribunal  are  final.  Its  earlier  decisions  were 
not  harmonious, — there  was  much  of  conffict 
and  more  of  confusion;  but  the  later  cases 
have  carried  the  doctrine  to  the  utmost  length. 
Thesedecisions  have  much  restricted,  if,  indeed, 
they  have  not  completely  annulled,  the  police 
power  of  the  States  where  interstate  questions 
are  involved,  and  they  have  in  effect  swept 
away  all  State  lines,  ui  a  very  late  case  it  was 
said  by  Mr.  Justice  Bradley,  speaking  for  the 
court,  that,  "  in  a  word,  it  may  be  said  that  in 
the  matter  of  interstate  commerce  the  United 
States  are  but  one  country,  and  are  and  must 
be  subject  to  one  system  of  regulations,  and 
not  to  a  multitude  of  systems.  Bobbins  v. 
Shelby  County, 120  U.  S.  489  (30  L.  ed.  694}. 

Aluough  ihe  chief  Justice  and  two  of  the  as- 
sociate Justices,  in  a  'ngorous  opinion,  dissent- 
ed, the  aedsion  is  to  us  as  law.  But  there  are 
other  decisions  of  that  court  which,  while  not 
goinff  so  far  as  the  dedsion  in  the  case  from 
which  we  have  quoted,  go  quite  far  enough  to 
require  us  to  decide  that  tne  State  has  no  power 
to  levy  a  tax  upon  the  earnings  of  a  sleeping- 
car  company  engaged  in  the  busineBs  of  trans- 
porting passengers  from  one  State  to  another. 
Philadelphia  d  8.  8,  8.  Co.  v.  Pimntylvania,  122 
U.  S.  826  (80  L.  ed.  1200);  Western  Union  Tel.  Co. 
V.  Pendleton,  122  U.  S.  847  (80  L.  ed.  1187);  Wa- 
bash, 8t.  L.  dP.  B,  Co,  V.  lUinois,  118  U.  8. 557 
(80  L.  ed.  24^  Gloucester  Ferry  Co.  v.  Penn- 
sylvania,  114  U.  8. 196  (29  L.  ed.  158);  Parkers- 
burg  d  G.  B.  Transp.  Co,  v.  Pirkersburg,  107 
U.  8. 691  (27  L.  ed.  584);  Western  Union  Tel. 
Co.  V.  Texas,  105  U.  8.  460  (26  L.  ed.  1067); 
PensacoHa  Td.  Co,  v.  Western  Union  Td.  Co. 
96  U.  8. 1  (24  L.  ed.  708);  Wdlon  v.  Missouri, 
91  U.  8.  275  (28  L.  ed.  847). 

In  the  case  first  cited,  one  of  the  points  de- 
cided in  the  case  of  8tate  Freight  Tax  Cases, 
82  U.  8. 15  Wall.  282  (21  L.  ed[  164},  was  de- 
clared to  be  wronglv  decided,  and  it  was  held 
that  "a  tax  upon  fieights  and  fares  is  virtuallv 
a  tax  upon  the  transportation  itself,"  and  this 
tax  no  State  can  levy.  The  rule  as  established 
by  the  recent  decisions,  which  stand  as  law  to 
us,  is  thus  stated  in  Bobbins  v.  8helby  County, 
supra.  *' As  before  said,  the  State  may  tax  its 
own  internal  commerce,  but  that  does  not  give 
it  any  right  to  tax  interstate  commerce." 

The  attorney-general  ably  and  ingeniously 
argues  that  the  statute  is  valid  because  it  u 
competent  for  the  State  to  '*  tax  the  local  occu- 
pation of  appellant  by  the  measure  of  its  gross 
receipts  for  the  proportionate  amount  of  travel 
in  this  State."  But  Uiis  argiunent,  while  not 
without  plausibility,  is  radically  unsound. 
Under  the  law  as  au&ioritati  vely  declared  by  the 
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mitted  by  the  examining  magistrate  to  the  cus- 
tody of  the  sheriff  to  answer  an  indictment  for 
that  allege  offense.  The  ground  of  the  appli- 
cation for  discharge  upon  the  writ  of  habea* 
corpus  in  the  City  Court  of  Mobile  was  that 
the  Act  of  the  General  Assembly  of  the  State 
of  Alabama,  for  the  violation  of  which  he  was 
held,  was  in  contravention  of  that  clause  of  the 
Constitution  of  the  United  States  which  confers 
upon  Congress  power  to  regulate  commerce 
among  Uie  States. 

The  facts,  as  they  appeared  upon  the  hearing 
upon  the  return  of  the  writ,  are  as  follows:  the 
petitioner  at  the  time  of  his  arrest  on  July  16, 
1887,  within  the  County  of  Mobile,  was  a  locomo- 
tive engineer  in  the  service  of  the  Mobile  and 
Ohio  iSdlroad  Company,  a  corporation  owning 
and  operating  a  line  of  railroad  forming  a  contin- 
uous and  unbroken  line  of  railway  from  Mobile, 
in  the  State  of  Alabama,  to  St.  Louis,  in  the 
State  of  Missouri,  and  as  such  was  then  en- 
gaged in  handling,  operating,  and  driving  a 
locomotive  engine,  attached  to  a  regular  pas- 
senffer  train  on  the  Mobile  and  Ohio  Railroad, 
within  the  county  and  State,  consisting  of  a 
postal  car  carrying  the  United  States  mail  to 
all  parts  of  the  Union,  a  southern  express  car 
containing  perishable  freight,  money  packages, 
and  other  valuable  merchandise  destined  to 
Mississippi,  Tennessee,  Kentucky,  and  other 
States,  passenger  coaches,  and  a  Pullman  pal- 
ace sleepinc^  car  occupied  by  passengers  to  be 
transportea  by  said  train  to  the  States  of  Mis- 
sissippi, Tennessee,  and  Kentucky.  The  peti- 
tioners run,  as  a  locomotive  engineer  in  the 
s^vioe  of  the  Mobile  and  Ohio  Railroad  Com- 
panv,  was  regularly  from  the  City  of  Mobile, 
va  tne  State  of  Alabama  to  Corinth,  in  the  State 
of  Mississippi,  sixty  miles  of  which  run  was  in 
the  State  of  Alabama,  and  two  hundred  and 
8ixty*five  miles  in  the  State  of  Mississippi;  and 
he  never  handled  and  operated  an  engine  pulling 
a  train  of  cars  whose  destination  was  a  point 
within  the  State  of  Alabama  when  said  engine 
and  train  of  cars  started  from  a  point  within  that 
State.  His  train  started  at  Mobile,  and  ran 
through  without  change  of  coaches  or  cars  on 
one  continuous  trip.  His  employment  as  loco- 
motive engineer  in  the  service  of  said  company 
also  required  him  to  take  charsre  of  and  handle, 
drive,  and  operate  an  engine  drawing  a  passen- 
ger train  which  started  from  St  Louis,ln  the  State 
of  Missouri,  destined  to  the  City  of  Mobile,in  the 
State  of  Alabama,  said  train  being  loaded  with 
merchandise  and  occupied  by  passengers  des- 
tined to  Alabama  and  other  States;  this  engine 
and  train  he  took  charse  of  at  Corinth,  in  Mis- 
sissippi, and  handled,  drove  and  operated  the 
same  along  and  over  the  Mobile  and  Ohio 
Bailroad  through  the  States  of  Mississippi  and 
Alabama  to  the  City  of  Mobile.  It  frequently 
bappened  that  he  was  ordered  by  the  proper 
officers  of  the  said  company  to  handle,  drive 
and  operate  an  engine  drawing  a  passenger 
train  loaded  with  merchandise,  carr3ring  the 
United  States  maO,  and  occupied  by  passen- 
gers from  the  City  of  Mobile,  m  Alabuna,  to 
the  City  of  St.  Louis,  in  Missouri,  being  al- 
lowed two  laj-overs;  said  train  passinff  through 
the  States  of  Alabama,  Mississippi,  Tennessee, 
QUnoifl,  and  into  the  State  of  Missouri. 

It  was  admitted  that  the  petitioner  had  not 
obtained  the  Ucense  requirea  by  the  Act  of  the 
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General  Assembly  of  the  State  of  Alabama  of 
February  28,  1887,  and  had  not  applied  to  the 
board  of  examiners,  or  any  of  its  members,  for 
such  license,  and  that  more  than  three  months- 
had  elapsed  since  the  appointment  and  qualifi- 
cation of  said  board  of  examiners,  tiie  same 
having  been  duly  appointed  by  the  Governor  of 
the  State  under  the  provisions  of  said  Act. 

.The  Statute  of  Alabama,  the  validity  of 
which  is  thus  drawn  in  question,  as  being  con- 
trary to  the  Constitution  of  the  United  States,, 
and  the  validity  of  which  has  been  affirmed  by 
the  Judgment  of  the  Supreme  Court  of  AJia- 
bama  now  in  review,  is  as  follows: 

"An  Act  to  Require  Locomotive  Engineers  in- 
this  State  to  be  Examined  and  Licensed  by  a. 
Board  to  be  Appointed  by  the  (Governor  for 
That  Purpose. 

"Section  1.  Be  it  enacted  by  the  OenercU  ABBem- 
Uy  cf  Alabama^  That  it  shall  be  unlawful  for 
the  engineer  of  any  railroad  train  in  this  State 
to  drive  or  operate  or  en^neer  any  train  of  cars 
or  engine  upon  the  mam  line  or  roadbed  of 
any  railroad  in  this  State  which  is  used  for  the- 
transportation  of  persons,  passengers,or  fiieight, 
without  first  undergoing  an  examination  and 
obtaining  a  license  as  hereinafter  provided. 

" Sec.  2,  Beit  further  enacted,  That  before 
any  locomotive  engineer  shall  operate  or  drive 
an  engine  upon  me  main  line  or  roadb^  of 
any  nulroad  in  this  State  used  for  the  transpor- 
tation of  persons  or  freight,  he  shall  apply  Uy 
the  board  of  examiners  hereinafter  provided 
for  in  this  Act,  and  be  examined  by  said  board 
or  by  two  or  more  members  thereof,  in  practi- 
cal mechanics,  and  concerning  his  knowledge 
of  operating  a  locomotive  engme  and  his  com- 
petency as  an  engineer. 

"Sec.  8,  Be  it  further  enaeted^  That  upon  the 
examination  of  any  en^eer  as  provided  in  this- 
Act,  if  the  applicant  is  found  competent,  he 
shall,  upon  payment  of  five  dollars,  receive  a. 
license,  which  shall  be  signed  by  each  member 
of  the  board,  and  which  shall  set  forth  the 
fact  that  the  said  engineer  has  been  duly  ex- 
amined as  required  by  law  and  is  authorized 
to  engage  as  an  engineer  on  any  of  the  railroads- 
in  thu  State. 

"Sec.  4  Be  it  further  enacted.  That  in  addi- 
tion to  the  examination  provided  for  in  sectioa 
two  (2),  it  shall  be  the  duty  of  said  board  of  ex- 
aminers,  before  issuing  the  license  provided  for 
in  this  Act,  to  inquire  into  the  character  and 
habits  of  all  engineers  applying  for  license;  and 
in  no  case  shall  a  license  be  issued  if  the  appli- 
cant is  found  to  be  of  reckless  or  intemperate 
habits. 

"Sec.  5.  Be  it  further  enaeted,ThsLi  any  engi- 
neer who,  after  procuring  a  license  as  provided 
in  this  Act,  shall  at  any  time  be  guilty  of  any 
act  of  recklessness,  carelessness,  or  negligence- 
while  running  an  engine,  by  which  any  damage 
to  persons  or  prop^ty  is  done,  or  who  shall 
within  six  hours  before,  or  during  the  time 
he  is  engaged  in  running  an  engine,  be  in  a^ 
state  of  intoidcation,  shafl  forfeit  his  license, 
with  aU  the  rights  and  privileges  acquired  by^ 
it,  indefinitely  or  for  a  stated  period,  as  the 
board  may  determine  after  notifvlng  such  en- 
gineer to  appear  before  the  board,  and  inquir- 
ing into  his  act  or  conduct.  It  shall  be  the 
duty  of  the  board  to  determine  whether  the 
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L.  ed.  3S7);  Lf  verpool  Idb.  Co.  e.  MasB.  77  U.  S. 
10  Wall.  666  (IS  L.  ed.  I0!i9);  Phila.  Pfre  Afiso. 
V.  N.  T.  119  U.  S.  110(80L,ed.  843);  List  b.  Pa. 
1  Inters.  Com.  Rep.  784;  Norfolk  *  W.  R.  Co. 
e.  Com.  (Pa.)  5  Cent.  S40:  Pbeniz  Idb.  Co.  «. 
Burdett  (Ind.)  H  WesL  Rep.  339;  Doyle  e. 
ContiDenUl  Ids.  Co.  94  U.  B.  GSS  (24  L.  ed. 
148);  Ducat  o-  Chicago,  77  U.  B.  10  Wail,  410 
(19  L,  ed.  B7a);LaFayetteInB,  Co,  o.  French, 
69  C.  8-  la  How.  404  (16  L.  ed.451);  QoldBmith 
«.  Home  lae.  Co.  82  Oa.  379 ;  Phceniz  Ins.  Co. 
•,  Welch,  29  Kan.  672;  People  v.  Fire  Ab«o.  92 
N.  T.  811 ;  44  Am.  Rep.  860;  Indiana  s.  Wood- 
ruff S.  &  P.  Coach  Co.  1  Inters.  Com.  Rep.  798; 
but  cannot  exclude  foreign  corporatlonB,  en- 
g^ed  In  Inierstate  commerce. 

Ind.  e.  Pullman  Palace  Car  Co.  IS  Fed.  Rep. 
198;  Cooper  Mfg.  Co.  r.  Ferguson,  118  V.  B. 
727  (38  L.  ed.  IIST);  Paul  o.  Va.  75  U.  8.  8 
Wall.  168  (19  L.  ed.  HG7). 

A  local  corporation  which  conttibuteB  only 
Its  own  local  right  of  traffic  to  a  sjetem  of 
through  traffic  b;  means  of  contract  engage- 
ments cannot  be  permitted  to  exerclBe  ItB  cor- 
porate franchise  within  a  foreign  jurisdlclton, 
free  of  such  burdens  as  may  be  Imposei  by 
Buch  foreign  lurlsdlctlon  upon  the  theory  that 
It  is  er ---■'-  ' • 


Wabash,  8t,  L.  &  P.  R  Co.  e.  III.  118  U.  B. 
SS7  (30  L.  ed.  244). 

A  Stale  has  no  authority  to  regulate  the 
charges  which  a  railway  company  may  make 
for  carrying  Koods  from  a  point  without  the 
State  to  a  point  within,  or  tiee  wrta;  and  ait 
order  of  the  railroad  conunlsBloneiB  of  the 
State  designed  to  regulate  such  charges  Is  void, 
as  being  in  condlct  with  article  1,  g  8,  U.  8. 

State  e.  Chicago  &  N.  W,  R,  Co.  70  Iowa, 
182;  McQwigan  r.  Wilmington  &  W.  R.  Co, 
K  N.  C.  428;  McLean  p.  Charlotte,  C.  &  A.  B. 
Co.  96  N.  C.  1. 

L  Blate  board  of  railroad  commissioDera  has 
power  to  regulate  the  transportation  of  per- 
is or  merchandise  between   porta   In   that 
State  and  any  other  States. 

Pacific  Coast  8.  8.  Co.  o,  R.  Comrs.  IB  Fed. 
Rep.  10. 
The  statute  of  Indiana,  which  attempts  lo 

S^ulate  the  mode  In  which  messages  sent  by 
egraphic  companies  doing  business  in  said 
Stale  shall  be  delivered  Inother  Stales,  1b  void, 
and  an  Interferenoe  with  the  freedom  of  Inter- 
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The  provision  of  article  288  of  the  Louisiana 
Constitution,  wblch  provides  tJiat  no  foreign 
corporation  shall  do  busicesBla  that  Slate  with- 
out having  one  or  more  places  of  business,  and 
an  authonzed  agent  or  agents  in  the  State  up- 
on whom  process  may  be  served  Is  null  and 
void,  as  being  an  attempt  on  the  part  of  the 
StatetolnterposeareBtrictioQODiiavieation.and 
Iberetore  In  conflict  with  the  Act  of  Congress 
approved  February  18,  17S8,  1  Slat,  at  L.  801. 

N.  0.  &  M.  Packet  Co.  e.  James,  Planters 
Transp.  Co.  c.  Bame,  and  OreenvUte  &  N.  O. 
Packet  Co.  D.  SBme(U.  S.  C.  C.)  I  Inters.  Com. 
Rep.  599. 

Slate  regulations  upon  commerce  between 
Btates  by  fixing  railroad  fares  and  rateaor  im- 
posing  other  restrictions  are  void. 

Watash,  St.  L.  &  P.  H.  Co.  v.  Dl.  118  U,  S. 
557  (80  L.  ed.  244);  Slate  R.  Comra.  t.  R.  Co. 
33  8.  C.  220;  III.  Cent.  R.  Co.  v.  Stone,  20 
Fed.  Rep.  468;  Chicago  &  N.  W.  R.  Co.  c. 
Fuller.  84  U.  8.  17  Wall.  660  {21  L.  ed.  710); 
Rae  t>.  Qraod  Trunk  it,  Co.  14  Fed.  Rep.  401 ; 
Wabash,  Bt.  L.  A;  P.  R.  Co.  e.  III.  118  U.  S. 
557  (80  L.  ed.  244). 

A  State  may  limit  the  amount  of  charges 
made  by  railroad  companies,  unless  restrained 
by  charter. 

Munn  e.  III.  94  U.  B.  118(24  L.  ed.  77); 
Chicago,  B.  &  Q.  R.  Co.  v.  Iowa,  94  U.  8.  155 
(24L.  ed.  94);PBlkB.  Chicago  itN.  W.  R.  Co. 
94  D.  B.  164  (24  L.  ed.  97);  Heiserman  e.  Bur- 
lington, C.  K.  &  N.  R.  Co,  68  Iowa,  732;  Bug- 
gies V.  People.  91  III.  256;  8.  O.  108  U.  8.  5^ 
(27  L.  ed.  812);  Stone  «.  Farmers  L.  &  T.  Co. 
116  U.  8.  807  (29  L.  ed.  686);  Klllmere.  N.  Y. 
C.  &  H.  R  R.  Co.  m.  T.)  1  Cent.  Rep.  637; 
Little  Rock  &  P.  S.  R.  Co.  o.  Hannlford  (g,  C. 
of  Ark.)  1  Inters.  Com.  Rep,  680;  Providence 
Coal  Co.  V.  Providence  &  W.  R.  Co.  (R,  I,)  2 
New  Eng.  Rep,  505, 

But  such  Bbttutes  cannot  in  any  way  extend 
to  interstate  commerce. 


. , .  U.  Tel.  Co.  e.  Pendleton,  122  U.  a  84T 

0  L.  ed.  1187);  1  Inters.  Com.  Rep.  806, 

The  power  of  Congress  to  regulate  nsviga- 

tion  does  not  interfere  with  the  power  of  the 

States  to   protect  and  regulate  the   fisherjea. 

within  Ihoir  limits. 

UcCreadyn.  Va.  94  U.S.  39I(24L.  ed.  248); 
Smith  e,  Md,  69  U.  S.  18  How.   71  (15  L.  ed. 
269);  Oreen  v.  The  Helen,  1  Fed.  Rep.  016. 
It  is  stated  In  the  Report  of  the  Senate  Se- 
lect Committee  on  Interstate  Commerce,  sub- 
mitted January  18,  1886,  page  65,  that  of  the 
forty-six  States  and  Territories,  twenty'five 
have  railroad  commissionB;  Ave  legislative  reg- 
ulations; and   the  remaining  sixteen  have  "no 
regulation  in  force  or  practically  very  little." 
On  the  same  page  Is  given  a  list  of  States  hav- 
ig   railroad  commissions,  showing  when  ee- 
,blished,  the  names  of  the   commlsslonera 
]d  secretaries,  the  location  of  their  offices  and 
the  salaries  paid.    The  operation  of  some  of 
the  commissions  Is  discuucd  by  Mr.  Hadley, 
in  his  Railroad  Transportation,  Its  HIstoryaod 
Its  Laws,  pp.  135-140.    The  vailoua  decisions 
upon  Htate  tegUlation  are  referred  to  therein. 
State  lien  laws  for  suppUea  furnished  to  vea- 
ls are  valid. 

The  Lotlawanna,  88  U.  8.  21  Wall.  6S8  (23 
L.  ed.  654). 

Congress  cannot  eserdse  poUce  power*  for 
the  protection  of  the  inhabitants  of  a  State. 
This  is  a  domestic  matter  lo  be  governed  kod 
regulated  by  state  lawa  A  State  is  not  pro- 
hibited from  enacting  police  regulations  which 
operate  upon  InstrumentallUea  of  commerce, 
provided  no  dlscrtmlnatlons  are  made  against 
classes,  and  no  reatrlcllon  placed  on  commer- 
cial Intercourse. 
Biecbbill  v.  Randall (Ind.)3  West.  Rep.  781. 
A  Slate  may  pass  laws  for  the  Inspection  of 


ternal  commerce  of  a  State. 

Gibbons  V.  Ogden,  22  H.  8.  9  Wheat.  1  (B  L. 
ed.  28);  Boulbem  Steamship  Co,  c.  Port  War- 
dens, 78  U,  8.  6  Wall.  81  (IB  L.  ed.  749);  Chi- 
cago &M.  W.  R.  Co.  e.  Fuller,  84 U.  8. 17  Wall. 
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5tt0  (21  L.  ed.  710);  Morgan's  L.  &  T.  R.  Co.  «. 
La.  Board  of  Health,  118  U.  8.  455  (30  L.  ed. 
^7);  Hannibal  &  St.  J.  R.  Co.  v.  Hu8en,95  U.  8. 
465  (24  L.  ed.  527);  Turner  t>.  Md.  107  U.  8. 88 
(27  L.  ed.  870);  Mayor  of  N.  Y. «.  Miln,  86  U.  8. 
11  Pet.  102  (9  L.  ed.  648);  Henderson  v.  Mayor 
of  N.  Y.  92  U.  8.  259  (28  L.  ed.  548);  Chy  Lung 
«.  Freeman,  92  U.  8.  275  (28  L.  ed.  550). 

A  charge  to  a  vessel  for  oflScers'  service  in 
examining  her  sanitary  condition  is  not  invalid 
as  a  tonnage  tax,  but  is  a  proper  part  of  a  quar- 
antine system. 

Morgan's  L.  &  T.  R.  Co.  «.  La.  Board  of 
Health,  118  U.  8.  455  (80  L.  ed.  287). 

But  a  statute  requiring  the  pavment  of  a  fee 
to  port  wardens,  whether  called  upon  to  per- 
form any  service  or  not,  is  void. 

Southern  Steamship  Co.  «.  Port  Wardens, 
78  U.  8.  6  Wall.  81  (18  L.  ed.  749). 

Prohibition  of  sale  of  and  the  authorizing  of 
seizures  of  intoxicating  liquors  during  trans- 
portation may  be  Justified  under  state  statutes. 

State  V,  O'Neil  (Vt.)  1  New  Eng.  Rep.  775. 

The  G^rgia  local  option  law,  which  ex- 
€mpt8  from  its  provisions  domestic  wines,  but 
prohibits  the  sale  of  spirituous  liquors  includ- 
ing wines,  held,  an  unlawful  ducrimination 
between  wines  made  in  Georgia  and  the  wines 
of  other  States  and  foreign  wines. 

Weil  V,  Calhoun,  25  Fed.  Rep.  865. 

It  has  been  held  in  Rhode  Island  that  the 
provision  of  R  I.  Pub.  Stat.  chap.  634,  of  May 
4,  1887,  §  1,  which  prohibits  any  person  from 
keeping  any  intoxicating  liquors  '*for  sale,"  is 
not,  for  the  reason  that  it  may  incidentally  in- 
terfere with  foreini  or  Interstate  commerce, 
obnoxious  to  the  Federal  Constitution. 

State  V,  Fitzpatrick  (R  I.)  5  New  Eng.  Rep. 
678;  1  Inters.  Com.  Rep.  718. 

Iowa  Statute  forbidding  any  conmion  carrier 
to  bring  within  that  State  any  intoxicating  liq- 
uors from  any  other  State  or  Territory,  with- 
out first  having  the  certificate  therein  required 
is  a  regulation  of  commerce  among  the  States 
and  void. 

Bowman  «.  Chicago  &  N.  W.  R  Co.  124 
U.  8.  (81  L.  ed.  — );  1  Inters.  Com.  Rep.  828. 

The  Statute  of  Alabama  requiring  locomo- 
tive engineers  to  be  examined  and  licensed  is 
not  a  r^ulation  of  interstate  commerce. 

Smith  «.  Ala.  (U.  8.  8.  C.)  1  Inters.  Com. 
Rep.  804;  McDonald  «.  State,  81  Ala.  279. 

Common  Cabrier& 

A  common  or  public  carrier  is  one  who  un- 
dertakes as  a  business  to  carry  from  one  place 
to  another  the  goods  of  all  persons  who  may 
apply  for  such  carriage,  provided  the  goods  are 
of  the  kind  which  he  professes  to  carry,  and 
the  persons  so  applying  will  agree  to  have  them 
carried  upon  the  terms  prescribed  by  the  car- 
rier, and  who,  if  he  refuses  to  carry  such 
^oodsfor  those  who  are  willing  to  comply  with 
his  terms,  becomes  liable  to  an  action  by  the 
party  aggrieved  by  such  refusal. 

2  Am.  &  Eng.  £ncyclopedia  of  Law,  Title, 
Chrrien;  Redfield,  Railway  Carriers,  1; 
Hutchinson,  Carriers.  §  47;  Dwightv.  Brews- 
ter 1  Pick.  50;  TheNiM[ara«.  Cordes,  62  U.  8. 
21  How.  7  (16  L.  ed.  41):  Oisbourn  v.  Hurst, 
1  Salk.  249;  Gordon  «.  Hutchinson,  1  WatU 
<&  8. 285 ;  Orange  Bank  «.  Brown,  8  Wend.  161 ; 

IntebS. 


Piedmont  Mfg.  Co.  «.  Columbia  &  G.  R.  Co. 
19  8.  C.  355. 

Railroad  companies  are  common  carriers. 

Chicago,  B.  &  Q.  R  Co.  «.  Iowa.  94  U.  8. 
155  (24  L.  ed.  94);  Scofield  v.  L.  8.  &  M.  8.  R. 
Co.  (Ohio)  1  West.  Rep.  812. 

So  are  receivers  operating  a  railroad: 

Blumenthal  v.  Brainerd,  88  Vt  402;  Paige 
«.  Smith,  99  Mass.  895;  Nichols  v.  Smith,  115 
Mass.  882. 

And  trustees  of  mortgage  and  bond  holders 
operating  railway: 

Sprague  «.  Smith,  29  Vt.  421;  Rogers  «. 
Wheeler,  2  Lans.  486;  48  I^.  Y.  598. 

One  railroad  transporting  cars  of  another: 

Mallory  v,  Tioga  R  Co.  89  Barb.  488;  82 
How.  Pr.  616;  N.  J.  R  &  Transp.  Co.  ».  Pa. 
R  Co.  8  Dutch.  (N.  J.)  100;  Vt.  &  M.  R  Co. 
V,  FitchburgR.  Co.  14  Allen.  462;  Peoria,  P.N. 
R  Co.  V.  Chicago,R.I.  &  P.  R.  Co.  109  111.  185. 

Transportation  and  despatch  companies  and 
fast  freight  lines: 

Mercantile  Mut.  Ins.  Co.  «.  Chase,  1  E.  D. 
Smith,  115;  Read  «.  Bpaulding,  5  Bosw.  895, 
affd.  80  N.  Y.  680;  Angell,  Carriers,  §  76; 
Redfield,  Carriers,  179;  Hutchinson,  Carriers, 
§  72;  Boston  &  A.  R  Co. «.  Boston  &  L.  R. 
Co.  1  Inters.  Com.  Rep.  571. 

As  to  sleeping  car  companies  see: 

Pickard  v,  Pullman  8.  Car  Co.  117  U.  8.  84 
(29  L.  ed.  785);  Nevin  «.  Pullman  Palace  Car 
Co.  11  Am.  &  Eng.  R  R  Cas.  92;  Indiana  «. 
Pullman  Palace  Car  Co.  16  Fed.  Rep.  198;  8. 
a  11  Biss.  561. 

Express  companies. 

Southern  Express  Co.  v.  Crook,  44  Ala.  468; 
Southern  Express  Co.  v,  Newby,  76  Ga.  685; 
Buckland  v,  Adams  Express  Co.  97  Mass.  124; 
Gulliver  «.  Adams  Express  Co.  88  DL  508. 

An  express  business  conducted  by  a  rail- 
road company  is  within  the  Interstate  Com- 
merce Act;  aia^  as  to  independent  express 
companies. 

Re  Express  Companies,  1  Inters.  Com.  Rep. 
677.  See  also  Annual  Report  of  Interstate  Com- 
merce Commission,  1  Inters.  Com.  Rep.  657. 

Draymen,  cartmen,  and  porters  who  under- 
take to  carry  goods  for  hire  as  a  common  em- 
ployment: 

Robertson  v,  Kennedy,  2  Dana  (Ky.)  481; 
Powers  •.  Davenport,  7  Blackf.  (Ind.)  497; 
Campbell  v,  Morse,  Harper  (8.  C.)  468;  Rich- 
ards V.  Wescott,  2  Bosw.  (N.  Y.)  589;  Lecky  v. 
McDermott,  8  Serg.  &  R  500. 

Ferrymen: 

Richards  «.  Fuqua,  28  Miss.  798;  Self  «. 
Dunn,  42  Ga.  528;  Ckrk  v.  Union  Ferry  Co. 

85  N.  Y,  485;   Ferris  v.  Union   Feny   Co. 

86  N.  Y.  812;  Wyckoff  <?.  Queens  Co.  Ferry 
Co.  52  N.  Y.  82. 

Wagoners,  onmibus  proprietors,  owners  of 
canal  boats,  tow  boats: 

2  Am.  &  Eng.  Encyclopedia  of  Law,  Title, 
Oarrien,  p.  78o. 

Telegraph  and  Telephone  Companies: 

State,  Webster,  v.  Nebraska  Tel.  Co.  17  Neb 
126;  State,  Am.  U.  TeL  Co.  «.  Bell  Tel.  Co. 
86  Ohio  St  296;  Chesapeake  &  P.  Tel.  Co.  9. 
Bait.  &  O.  Tel.  Co.  6  Cent  Rep.  472,  85  Alb. 
L.  J.  271;  W.  U.  Tel.  Co.  «.  Pendleton,  122  U. 
8. 847  (80 L.  ed.  1187);  1  Inters.  Com.  Rsp.  806; 
Hockett «.  SUte  (Ind^  2  West  Rep.  764;  Cent 
U.  Tel.  Co.  «.  State  (ind.)  2  West  Rep.  778. 
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m  carrier  was  bound 
to  make  011I7  reasonable  charges. 

Great  WeBterD  R.  Co.  c.  Button.  L.  B.  4 
Eog.  &  Irish  App.  (H.  L.)  326-237;  Angell. 
Carriers.  §  124;  JolitisoD  «.  Pensacola  ft  P.  R. 
Co.  16Fla.  028;  Baiendalee.  Eastern  Counties 
R.  Co.  4  C.  B.  (N.  B.)  83;  BrBolcy  e.  South 
Eastern  R.  Co.  13  C.  B.  (N.  8.)  88;  Fltchburg 
R.Co.  X.  Gage,  120ray,898:Ex  parte  BeosoD, 
18  S.  C.  38;  S.  0.  44  Am.  Rep.  584;  Heoacho 
p.  Ward.  27  Fed.  Rep.  581;  S.  C.  23  Am.  & 
Eog.  R.  R.  Cas.  047;  34  Alb.  L.  J.  44;  Mes- 
seoger  t.  Pa.  K  Co.  «6  N.  J.  L.  407;  McDuffee 
B.  Portland  &  R.  R  Co.  62  N.  H.  430;  Munn 
e.I11.94U.  8. 113-184(34  L.ed.  77-87);  Sand- 
ford  V.  Catawissa,  W.  &  E.  R.  Co.  24  Pa.  ;i7S; 
Shipper  B.  Pa.  R.  Co.  47  Pa.  888-341;  Audeo- 
ried  0.  Phila.  &  R.  R.  Co.  08  Pa.  370;  Chicago 
B.  &  Q.  R  Co.  «.  Parks,  18  III.  480;  Chicago 
&  A.  K.  Co.  V.  People,  87  111.  11;  Bcofleld  0. 
Lake  Shore  &  M.  8.  R.  Co.  1  West.  R^.  913, 
43  Ohio  8t.  571;  New  England  Express  Co.  v. 
M.  C.  R  Co.  B7  Maine,  iffl;  Hayse.  Pa.  Co.  12 
Fed.  Rep.  809;  Holllster  e.  Nowlen,  IB  Wend. 
289;  Smith  o.  Chicago  &  N.  W.  R.  Co.  49  Wis. 
443;  Brown  e.  Adams  Express  Co.  IS  W.  Va. 
831;  Klllmer  e.  N.  Y.  Cent.  &.  H.  R  R.  Co.  1 
Cent.  Bep.  535,  100  N.  Y.  896. 

But  be  was  not  obliged  to  transport  goods  for 
all  peTBOna  for  the  same  compensation. 

Great  Western  R  Co.  v.  Sutton.  L.  B.  4  Eng. 
&  Irish.  App.  (B.  L.)  228-287;  Baxendale  v. 
Eastern  Counties  R.  Co.  4  C.  B.  (N.  8.)  88; 
Branley  0,  South  Eastern  R.  Co.  13  C.  B.  (N. 
8.)63;  FilchburgB,  Co.  e.Oage,  12Gray,  8W3; 
Spofford  e.  Boston  &  M.  R.  Co.  128  Mass.  328; 
Sargent  n.  Boston  &  L.  R  Corp.  110  Mass. 
422;  Johnson  v.  Pensacola&  P.  R.  Co.  16  Fla. 
633;  Ex  parte  Benson,  18  8.  C.  38:  8.  0.  44 
Am.  Rep.  604;  Menacho  «.  Ward,  87  Fed.  Rep. 
529-531;  a.  C.  28  Am.  &  Eng.  R.  Cas.  847;  84 
Alb.  L.  J.  44;  Killmer  0.  N.  Y.  Cent.  &  H.  R. 
B.  Co.  1  Cent.  Rep.  535,  100  N.  Y.  395. 

Theweight  of  American  authorltj  Is  that  the 
common  law  requires  that  the  charges  must 
be  equal  to  all  for  the  same  services  under  like 
circumstances. 

St.  Louis,  A.  &  T.  H.  H.  Co.  e.  Hill,  14 
Bradw.  (111.  App.) 579;  Messenger  d.  Pa.  R  Co. 
36  N.  J.  L.  407;  8.  O.  37  N.  J.  L.  631 ;  Shipper 
j>.  Pa.  R.  Co.  47  Pa.  888;  Audenried  i.  Phila. 
4  R  R.  Co.  08  Pa.  870;  Chicago.  B.  &  Q.  R.  Co. 
B.  Parks,  18111.400-464;  Chicago  &  A.  R.  Co. 
».  People,  07  111.  11;  Scofleld  b.  Lake  Shore  & 
M.  a  R.  Co.  I  West.  Rep.  813,  43  Ohio  SL  571; 
New  England  Express  Co.  b.  Maine  Cent.  R. 
Co.  57  Slalne.  188:  Hays  o.  Pa.  Co.  12  Fed. 
Rep.  809;  State.  Webster,  e.  Nebraska  Tele- 

6 bone  Co.  17  Neb.  126;  SUte,  Mattoon,  v, 
epubllcan  Valley  R  Co.  17  Neb.  647;  Atchi- 
son. T.  &  S,  F.  K.  Co.  e.  Denver  &  N.  O.  R. 
Co.  110  U.  8-  667  {38  L.  ed.  2B1);  Munhall  «. 
Pa.  R.  Co.  93  Pa.  160. 

At  common  law  discriminations  based  solely 
upon  the  amounts  of  freight  shipped  without 
reference  to  the  actual  cost  o(  transportation 
are  not  sanctioned. 

Hays  «.  Pa.  Co.  12  Fed.  Rep.  809;  Scofleld 
«.  Lake  Shore  &  M.  S.  R.  Co.  1  West  Rep. 
813,  48  Ohio  St.  571;  Mo.  Pac.  R  Co.  fl.  Texas 
&  P.  B.  Co.  SO  Fed.  Rep.  2. 


Railroads  are  bound  at  common  law  to  re- 
ceive and  haul  cars  of  other  roads. 

MackiuB.  Boston  &  A.  R.Co.  18S  Mass.  201; 
Peoria  &  P.  U.  R.  Co.  e.  Chicago.  R  I.  &  P.  R 

Co.  109  ni.  185;  Nolt,  IBCent/L.  J.  Ill;  MU. 
18  Am.  &  Eng.  R.  R  Cas.  SOO. 

LiRss  Wholly  Within  a  State;  "  ComoN 
COKTKOL,   Maraqeubrt  OB  Abrahob- 

MBKT    fob    COHTIBUOCfl   CaBRIAOE;"    IK- 
TBRHTATB  COMMSHCB  AOT,  g    1  ;  BNOLISK 

Railwatb  Reoulaiiom,  Act  1878,  g  11. 
Provisions  of  section  11,  of  the  Regulation 
of  Railways  Act,  1878,  apply  whenever  there  is 
an  arrangement  with  the  proprietors  of  steam 
vessels  for  the  conveyance  of  passengers  or 
goods  to  and  from  any  port  orlownwiw  which 
there  is  railway  communicatfon.  provided  the 
railway  company  party  to  the  arrangement 
owned  or  worked  or  was  otherwise  immedi- 


Caledonian  H.  Co.  v.  Greenock  &  W.  B.  R 
Co.  4  K.  &  Can.  Traf.  Cas.  185;  Greenock  & 
R.  Co.  V.  Caledonian  R.  Co.  2  Nev.  & 
Mac.  R  Cas.  387. 

An  agreement  between  a  steamboat  company 
and  railway  company  that  the  vessels  ot  tb» 
former  shall  be  run  at  certain  times,  regard 
being  bad  to  the  convenience  of  the  railway 
company  and  to  the  times  of  the  arrival  and 
departure  of  its  trains,  as  an  arrangement 
within  the  meaning  of  section  11  ot  tbe  Regu- 
lation of  Railways  Act,  1878. 

Belfast  etc.  R.  Co.  f.  G.  N.  R.  Co.  4  R  A 
Can.  Traf.  Cas.  879. 

But  the  mere  existence  of  Ibrongh  booUngs 

not  such  an  arrangement  as  that  contemp- 
lated by  section  11. 

Ayr  Harbour  Trustees  «.  Glasgow  R.  Co.  4 
R.  &Can.  Traf.  Cas.  81. 

The  Interstale  Commerce  Act  does  not  In- 
clude or  apply  to  all  carriers  engaged  In  inter- 

'  commerce,  but  only  to  sucn  as  use  a  rail- 
way, or  a  railway  and  water  craft  "under 
common  control,  management  or  arrangement 
for  a  continuous  carriage  or  shipment"  of  prop- 
erty from  one  State  to  another;  nor  does  it  ap- 
ply to  the  carriage  of  property  by  rail  wholly 
within  the  State,  although  shipped  from  or 
destined  to  a  place  without  the  State,  so  that 
such  place  ts  not  in  a  foreign  country. 

Ei  parte  Koehler  (U.  S.  C.  C.)  1  Inters.  Com. 
..ep.  88;  Mo.&  L  R.  T,  &  Lumber  Co.  a  Cape 
Glr«rdeau&B.W.R  Co.  1  Inters.  Com.  Bep. 
607. 

The  knowledge  of  a  carrier  whooe  line  ia 

holly  within  one  State  that  the  ultimate  des- 
tination of  frdght  Is  without  the  State  wilt 
-  }t  make  it  subject  to  the  Interstate  Commerce 

ct.  I 

Mo.  &  I.  R  T.  &  Lumber  Co.  v.  Cape  Girar- 
deau &  S.  W.  R.  Co.  1  Inters.  Com.  Hep.  607. 

In  Ei  parte  Koehler,  1  Inters.  Com.  Rep.  98, 
Deady,  J.,  says:  "The  mere  fact  that  a  rail- 
way wholly  within  a  Slate,  and  a  vessel  nm- 
ning  between  said  State  and  another,  meet  at 
a  point  within  the  railway  State,  aud  thus 
form  a  continuous  line  of  transportation  be- 
tween the  two  States,  by  the  one  taking  up  the 
goods  delivered  by  the  other  at  Its  terminus, 
and  carrying  them  thence  to  their  destination, 
does  not  bring  the  carriers  who  eo  use  the  rail- 
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"way  and  steamer  within  the  Apt.  So  long  as 
the  railway  and  steamer  are  each  operated  un- 
der a  separate  and  distinct  control,  making  its 
own  rates,  and  only  liable  for  the  carriage  and 
safe  delivery  of  the  goods  at  the  end  of  its 
own  route,  Uie  Act  does  not  apply  to  the  trans- 
action. To  make  these  carriers  subject  to  the 
Act,  the  railway  and  vessel  must,  as  therein 
provided,  be  operated  or  used  under  a  'com- 
mon coi:\tror-~a  control  to  which  each  is  alike 
subject,  and  by  which  rates  are  prescribed  and 
bills  of  lading  given  for  the  carriage  of  goods 
over  both  routes  as  one." 

Where  a  railway  company  made  a  contract 
applicable  to  all  routes  which  it  might  there- 
after control,  and  acquired  the  majority  of 
stock  of  another  railway  company  and  the 
same  persons  were  elected  respectively  presi- 
dent and  vice  president  of  both  companies, 
held,  that  the  cpntracting  company  had  not 
acquired  "control"  of  the  other  railway  within 
the  meaning  of  the  terms  of  Uie  contract. 

Pullman  Palace  Car  Co.  v.  Mo.  P.  R.  Co.  11 
Fed.  Rep.  684. 

A  railroad  wholly  within  one  State,  used  as 
a  means  of  conducting  interstate  traffic  in  coal 
by  companies  owning  connecting  interstate 
roads,  is  subject  to  the  provisions  of  the  Act 
to  Begulate  Commerce;  and  it  must  be  accessi- 
ble to  all  interstate  shippers  on  equal  and  rea- 
souable  terms 

Heck  V,  East  Tenn.  Y.  &  G.  R  Co.  1  Inters. 
Com.  Rep.  776. 

A  carrier  is  not  responsible  for  rates  made 
by  a  connecting  road  because  of  its  giving 
them  in  connection  with  its  own  rates  to  par- 
ties desiring  to  make  through  shipments. 

Crews  «.  Richmond  &  D.  R  Co.  1  Inters. 
Com.  Rep.  708. 

So  far  as  a  railroad  company,  whose  line  is 
entirely  within  one  State,  issues  through  bills 
of  lading  over  its  connecting  lines  to  points  in 
other  States,  and  makes  through  rates,  it  falls 
undfcr  the  Interstate  Commerce  Act 

Re  Annapolis,  W.  &  B.  R.  Co.  1  Inters.  Com. 
Rep.  815. 

Several  railroad  companies  uniting  in  an  ar- 
rangement under  which  a  fast  freight  line  vio- 
lates the  Interstate  Commerce  Act  are  respon- 
sible therefor. 

Boston  &  A.  R.  Co.  v,  Boston  &  L.  R  Co.  1 
Inters.  Com.  Rep.  571. 

The  Illinois  Statute  regulating  the  transport- 
ation of  goods  under  one  contract  to  points  be- 
yond the  State  is  unconstitutional. 

Wabash,  St.  L.  &  P.  R.  Co.  p.  111.  118  U.  8. 
557  (80  L.  ed.  244);  1  Inters.  Com.  Rep.  81. 

A  statute  regulating  the  transmission  of  tel- 
egraph messages  beyond  the  State  is  void. 

W.  U.  Tel.  Co.  «.  Pendleton,  122  U.  8.  847 
(80  L.  ed.  1187);  1  Inters.  Com.  Rep.  806. 

Discrimination. 

Statutory  Proxdsiam,  Section  8.  par.  1,  of  the 
Interstate  Commerce  Act  is  an  almost  literal 
copy  of  a  portion  of  section  2  of  the  English 
Railway  and  Canal  Traffic  Act  of  1854. 

The  object  of  section  8  is  to  apply  to  cases 
not  within  section  2,  since  section  2  is  limited 
to  cases  of  "a  like  and  contemporaneous  serv- 
ice in  the  transportation  of  a  like  kind  of 
traffic  under  substantially  similar  oircumstanc- 
Intbr  S. 


es  and  conditions."  Section  8,  par.  2,  of  the 
Act  of  Congress,  is  also  a  copy  of  a  portion  of 
section  2  of  the  English  Railway  &  Canal  Traf- 
fic Act  of  1854;  the  changes  in  the  Act  of  Con- 
gress are  shown  by  the  words  between  brack- 
ets in  italics  as  follows:  '*Every  railway  com- 
pany, canal  company,  and  railway  and  canal 
company  [every  common  carrier  twiject  to  the 
promnona  of  tMs  Act]  shall,  according  to  their 
respective  powers,  auord  all  reasonable  [proper 
and  eqxtai]  facilities  for  the  [interchange  of  traf- 
fic bettoeen  their  respective  lines  and  for  ihe\  re- 
ceiving and  ['*and'*  omitted]  forwarding  and 
delivering  of  (English  Statute:  ** Traffic  upon 
and  from  the  several  railtoays  and  canals  belong- 
ing to  or  toorked  by  siteh  companies  respect- 
ively;"  American  Act:  *' Passengers  and  prop- 
erty to  ofndfrom  their  several  lines  and  those 
connecting  tJierewith,") 

Section  7  of  the  American  Act  contains  pro- 
visions similar  to  section  2  of  the  Railway  & 
Canal  Traffic  Act  of  1854. 

General  Eules, 

To  constitute  an  unreasonable  preference, 
there  must  be  inequality  in  the  charge  for 
traveling  over  the  same  line,  or  the  same  por- 
tion of  the  line. 

Caterham  R.  Co.  v.  London,  B.  &  S.  C.  R. 
Co.  1  C.  B.  (N.  S.)  410;  1  Nev.  &  Mac.  82; 
Finnic «.  Glasgow  «&S.  W.  R.  Co.  2  Macq.  177; 
A  a  26  L.  T.  14. 

The  relative  reasonableness  of  rates  on  ship- 
ments from  western  points  to  cities  on  the  At- 
lantic seaboard  is  to  be  determined  by  all  the 
circumstances  and  conditions  that  affect  the 
traffic  to  the  respective  points  between  which 
the  rates  are  questioned,  and  Act  solely  by  one 
standard  of  comparison. 

Boston  Chamber  of  Commerce  «.  Lake  Shore 
&  M.  S.  R  Co.  1  Inters.  Com.  Rep.  754. 

What  amounts  to  an  undue  preference  is  a 
question  of  fact  and  not  of  law. 

Diphwys  etc.  Co.  v,  Festinioff  R  Co.  2  Kev. 
&  Mac.  78;  Watkinsono.  Wrexham  etc.  R  Co. 
8  Nev.  &  Mac.  R  Cas.  5;  Denaby  Main  Coll- 
iery Co.  V.  Manchester  etc.  R.  Co.  8  Nev.  & 
Mac.  441. 

The  burden  of  proof  is  on  petitioner  charg- 
ing_unreasonable  rates. 

Hardinff  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
1  Inters.  Com.  Rep.  875. 

The  burden  is  on  the  carrier  to  justify  any 
departure  from  the  rules  prescribed  by  the 
statute. 

Re  Southern  R  &  Steamship  Asso.,  and  Re 
Louisville  &  Nashville  R  (>).  1  Inters.  Com. 
Rep.  278. 

As  to  sufficiency  of  evidence  to  establish 
charge  of  excessive  rates,  see: 

Great  Western  R.  Co.  v.  Sutton,  L.  R  4 
Eng.  &  Irish  App.  H.  L.  226;  Ransome  «. 
Eastern  Counties  R  Co.  1  C.  B.  N.  8.  487; 
8.  a  26  L.  J.  C.  P.  91;  1  Ne?.  &  Mac.  68; 
Baxendale  o.  Great  Western  R.  Co.  5  C.  B. 
N.  8.  836;  8.  0.  28  L.  J.  C.  P.  81;  Nichol 
son  «.  Great  Western  R  Co.  5  C.  B.  N.  S. 
866;  8,  0,  28  L.  J.  C.  P.  89;  1  Nev.  &  Mao. 
121. 

As  to  the  manner  of  determining  what  are 
reasonable  charges,  see: 

LouiBville  &  N.  R  Co.  v.  Tennessee  R  Com- 
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mtulOD,  19  Fed.  Bep.  679;  Ganftds  S.  R.  Co. 
t>.  InteroBt.  Bridge  Co.  8  Fed.  Rep.  190:  Inter. 
naL  Bridge  Co.  v.  Canada  S.  R.  Co.  L.  B.  6 
App.  Cas.  738;  Riley  «.  Home,  5  Blag.  217; 
MaDcbester.  S.  &  L.  R.  Co.  v.  Brown,  L.  R.  8 
App.  Cas.  708;  Chicago  &  A.  R.  R.  Co.  v.  Peo- 
ple, 07  111.  11 ;  Stone  «.  Farmers  L.  &  T.  Co. 
116  U.  B.  807-880  (39  L.  ed.  638-640);  Baxen- 
dale  «.  EattSrn  Countiea  R.  Co.  4  C.  B.  (N.  B.) 
68. 

A  charter  rlgbt  to  make  auch  charges  as  the 
company  might  see  flt  Is  not  contravened  by 
the  statute  requiring  charges  to  all  persons  to 
beequaL 

Great  Western  R.  Co.  e.  Sutton,  L.  H.  4 
Eng.  A  Irish  App.  H.  L.  826;  Saxendale  e. 
Great  Wealem  R.  Co.  14  C.  B.  N.  B.  1 ;  8.  C. 
16  0.  B.  N.  8.  187;  Crouch  r.  Great  Northern 
R  Co.  9  Bich.  557. 

For  a  Complete  Digest  of  Bngltsh  Decisions 
and  Indei  thereto  see  Appendix  to  Am.  & 
lag.  R.  Cases,  Vol.  37,  by  Adelbert  Hamilton, 
Esq. 

Agairut  LoBoiiliei. 

Fieferences  to  localities  in  fumlslilng  facill- 
tiea  or  rales  for  the  ihlpmeot  of  goods  are 
probiblled. 

Hozier  e.  Caledonian  R.  Co.  17  Bess.  702;  3. 
G.  24  L.  T.  839;  1  Nev.  &  Mac  27;  Jones  v. 
Eastern  Counties  R.  Co.  8  C.  B.  N.  S.  718; 
1  Nev.  &,  Mac.  45;  Nicholson  e.  Great  West- 
ern R  Co.  B  C.  B.  N.  8.  868;  Richardson  o. 
Midland  R.  Co.  4R.  ft  Can.  Traf.  Cas.  l;Glrar- 
dot«.  Midland  R.  Co.  4R.&  Can.TrHf.Cas.a91. 

A  r^lway  compaoj  most  give  equal  facili- 
ties and  similar  rales  to  all  persons  In  receiving 
and  deliveriog  goods. 

Cooper  e.London  ft  8.  W.  B.  Co.  4  C.  B. 
N.  8.  738;  8.  C.  87  L.  J.  C.  P.  824;  1  Nev.  ft. 
Mac.  185;  Bell  e.  London  etc.  R.  Co.  3  Nev.  ft 
Mac.  186. 

It  is  not  ground  of  complaint  against  a  rail, 
road  tttat  it  equalizes  Its  ratea  as  between  smaU 
and  large  towns,  even  though  the  effect  may 
tw  prejudldal  to  the  large  towns  which  before 
had  been  specially  favored. 

Crews  B.  Richmond  ft  D.  R.  Co.  1  Inters. 
Com.  Rep.  708. 


and  Boston,  on  traffic  originating  vest  of  Buf- 
falo, have  not  been  shown  to  be  unjust  and  un- 
reasonable or  to  constitute  unjust  dlBcrimina- 
tlon  agaiDst  Boston.     , 

Boston  CbamberofCommercBv.  Lake  Shore 
ft  M.  8.  R.  Go,  1  Inters.  Com.  Rep.  764. 

The  fact  that  the  export  rates  through  Bos- 
ton, and  the  rates  on  merchandise  intended  (or 
coastwise  points  east  of  Portland,  and  the  west 
bound  rates  from  Boston  have  been  made  by 
the  carriers  the  same  as  corresponding  New 
York  ratea  In  order  to  put  Boston  on  an  equal- 
ity with  New  York  and  other  seaboard  cities 
wherever  Boston  la  a  competitor  with  thoae 
cities.  Is  not  controlling  in  determining  the 
reasonableness  of  the  east  bound  local  rates  in 
a  traffic  In  which  there  is  no  competlUon  by 
other  cities.  Id. 

A  manufactory  of  plaintiff  waa  situated 
twelve  milee  from  the  seaport  t)f  Swansea,  and 
on  the  defendant's  railway  from  the  seaport 
to  Liverpool.  The  defendant  charged  the 
plaintia  12s  6d  per  ton  for  the  carriage  of 
iron  and  tin  plates  over  Its  line  from  his  man- 
ufacloty  to  Liverpool,  while  other  manufact- 
urers of  iron  and  tin  plates  whose  works  were 
situated  within  a  radius  of  six  mUes  of  the 
seapori  of  Swansea,  and  therefore  further 
from  Liverpool  than  the  plaintiff's  works, 
were  charged  by  the  defendant,  for  the  car- 
riage of  their  plates  from  Swansea  to  Liver- 
pool, lis  4d  per  ton  only.  There  is  a  com- 
munication by  sea  from  Swansea  to  Liverpool, 
and  the  rate  of  lis  4d  was  fixed  by  the  de- 
fendant as  the  charge  for  the  carriage  of  the 
goods  of  these  manufacturers  within  the  six 
miles'  radius  in  order  to  enable  the  defendant 
to  compete  with  the  sea  carriage;  and  by  rea- 
son of  the  lesser  charge,  those  manufacturen 
who  were  thus  favored  were  enabled  to  sell  their 

Elates  at  a  lower  price  per  ton,  delivered  at 
liverpool,  than  the  plaintiff.  BM,  that  the 
charging  of  a  lower  rate  to  the  manufacturer* 
withm  the  sU  miles'  radius,  for  the  carriage  of 
their  goods  a  touger  distance  than  the  plaint- 
""- undue  and  unreasonable  prefer- 
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Lloyd  V,  Northampton  etc.  R.  Co.  8  Nev.  & 
Mac.  259. 

Qrouping  rates  for  collieries  working  the 
same  bai  (3  coal,  where  the  coal  field  extends 
twenty  miles,  may  result  in  an  unreasonable 
preference. 

Denaby  Main  Colliery  Co.  v,  Manchester,  8. 
&  L.  R  Co.  3  Nev.  &  Mac.  426;  4  R.  &.  Can. 
Traf.  Cas.  23,  450;  Broughton  etc.  Coal  Co.  v. 
O.  W.  R.  Co.  4  R.  &  Can.  Traf.  Cas.  191. 

Where  a  petition  complained  of  discrimina- 
tion against  the  Town  of  Opelika,  Ala.,  but 
the  order  which  was  prayed  would,  if  granted, 
Increase  the  discriminations  against  other  local 
points,  leave  was  given  to  amend  the  petition 
60  as  to  set  out  the  effects  with  reference  to 
other  local  points  and  to  afford  opportunity  of 
notice  to  them. 

Harwell  v,  Columbus  &  W.  R.  Co.  1  Inters. 
Com.  Rep.  631. 

Where  on  evidence,  the  Commission  found 
that  cotton  offered  for  shipment  at  Opelika  for 
New  Orleans  was  unjustly  and  unreasonably 
refused  by  the  defendant  company,  in  viola- 
tion of  the  third  section  of  the  statute,  while 
takeu  by  it  at  other  points  similarly  situated, 
and  that  connecting  lines  were  ready  and  will- 
ing to  unite  in  a  reasonable  adjustment  of 
rates — an  order  was  made  requiring  the  de- 
fendant to  cease  such  discrimination  within 
ten  days.    Id, 

A  petition  charging  unjust  discrimination  in 
rates  between  Waterville  and  Mankato,  and 
that  such  rates  were  higher  than  rates  between 
Chicago  and  Waterville,  disposed  of  by  report 
of  Commission  that  the  respondent  company 
has  conceded  the  relief  sought  and  had  made 
and  publi^ed  a  tariff  of  the  rates  in  accord- 
ance with  the  prayer  of  the  petition. 

Manufacturer's  &  Jobbers  Union  v.  Minne- 
apolis &  St.  L.  R.  Co.  1  Inters.  Com.  Rep.  630. 

An  index  of  all  proceedings  and  decisions 
by  the  Interstate  Commerce  Commission  re- 
lating to  discrimination  against  localities  will 
be  found  in  the  index  to  this  volume,  under 
title  "Charges  and  Discrimination." 

Agctinst  Specific  ArUcU$. 

Under  Railways  Clauses  Act,  1845,  g  90,  8  & 
^  Vict.,  the  charge  must  be  the  same  to  all  for 
the  same  services  performed  in  the  same  man- 
ner for  carrving  goods  for  the  same  distance, 
and  for  similar  services  rendered  in  any  other 
way. 

London  &  N.  W.  R.  Co.  «.  Evershed,  L.  R. 
8  App.  Cas.  1020;  S.  0,  39  L.  T.  N.  8.  806. 

Under  the  Illinois  Statute  a  charge  of  two 
cents  more  per  100  pounds  for  carrying  grain 
than  charged  to  others,  held  unjust  d&crimi- 
uation. 

St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Hill,  14 
Bradw.  579. 

Rates  are  so  related  to  each  other  that  the  in- 
stances are  very  frequent  where  a  change  of 
rate  upon  one  important  article  of  commerce 
involves  a  consideration  of  the  relative  rates  on 
other  articles;  it  appearing  that  the  defendant 
company  has  made  a  change  and  general  re- 
duction on  lines  of  freight,  and  it  appearing 
that  during  the  next  season  it  is  intended  to 
make  a  further  reduction,  and  that  rates  on 
wheat  from  Walla  Walla,  Washington  Terri- 
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tory,  to  Portland,  Oregon,  were  charged  at  a 
higher  relative  rate  than  was  just,  it  was  or- 
dered that  the  defendant  cease  to  charge  more 
than  2^  cents  per  100  pounds  or  $4.70  per  ton 
on  wheat  thus  transported. 

Evans  v,  Oregon  R.  &  Nav.  Co.  and  Reed  v. 
Oregon  R.  &  Nav.  Co.  1  Inters.  Com.  Rep.  641. 

The  relative  difference  in  rates  on  pearline, 
and  special  rates  on  common  soap  on  ship- 
ments from  New  York  to  Atlanta  adjusted,  so 
that  the  relative  difference  in  the  rates  shall 
not  exceed  the  difference  of  sixty  cents  per 
100  pounds  on  pearline  and  thirty-three  cents 
on  common  soap. 

Pyle  V,  East  Tenn.  V.  &  G.  R  Co.  1  Inters. 
Com.  Rep.  767. 

The  classification  of  railroad  ties  in  a  differ- 
ent class  from  other  lumber,  thus  imposing  a 
higher  rate  upon  ties  than  upon  other  lumber, 
held  to  be  an  unjust  discrimination. 

Reynolds  v.  Western  N.  Y.  &  P.  R.  Co.  1 
Inters.  Com.  Rep.  685. 

Classification  of  coals  as  gas  coal  and  com- 
mon coal  held,  under  the  facts,  improper. 

Nitshill  etc.  Coal  Co.  v.  Caledonian  R  Co. 
2  Nev.  &  Mac.  30. 

Rates  established  for  the  purpjose  of  keeping 
up  a  line  of  road  material  (as  railroad  ties)  for 
which  the  road  itself  has  use,  or  to  keep  the 
price  thereof  low  for  its  own  advantage,  can- 
not be  justified. 

Reynolds  «.  Western  N..  Y.  A  P.  R  Co.  1 
Inters.  Com.  Rep.  685. 

Whether  a  special  privilege,  granted  by  rail- 
road companies  to  manufacturers  in  a  single 
line  of  triule,  but  not  to  manufacturers  in  gen- 
eral, is  consistent  with  the  rule  of  equity  and 
justice  which  the  Interstate  Law  undertakes 
to  establish,  is  a  question  upon  which  an  opin- 
ion ought  to  be  expressed  only  after  the  most 
careful  consideration;  and  the  Commission 
ought  clearly  to  see  that  duty  requires  an  an- 
swer, before  it  proceeds  to  give  one  on  ex 
parte  application. 

Re  Iowa  Barb  Steel  Wire  Co.  1  Inters.  Com. 
Rep.  605. 

An  index  of  all  proceedings  and  decisions 
by  the  Interstate  Commerce  Commission  re- 
lating to  discriminations  against  specific  arti- 
cles will  be  found  in  the  index  to  this  volume, 
under  title  * 'Charges  and  Discrimination." 

Character,  Quantity,  Value  of  Goods;  Claeeifi- 
caUon;  UnderbWing. 

Making  of  freight  rates  may  be  affected  by 
a  variety  of  practical  considerations,  as;  the 
sparsely  settled  character  of  the  country;  the 
articles  of  freight  upon  which  the  railroad 
must  depend  as  compared  with  other  roads 
transporting  similar  commodities  through  more 
populous  communiUes;  the  relation'  of  local 
and  through  freights;  the  mode  of  shipping 
and  delivering,  as  wheat  from  elevators,  and 
wheat  in  saclu;  and  expenses  of  hauling  empty 
cars. 

Evans  «.  Oregon  R.  &  Nav.  Co.  and  Reed  «. 
Oregon  R.  «&  Nav.  Co.  1  Inters.  Com.  Hep.  641; 
Hays  «.  Pa.  Co.  12  Fed.  Rep.  309:  8cofleld  «. 
Lake  Shore  &  M.  8.  R.  Co.  1  West  Rep.  812, 
43  Ohio  8t.  571;  Mo.  Pac.  R.  Co.  «.  Texas  & 
P.  R.  Co.  80  Fed.  Rep.  2;  Oirardot  o.  Midland 
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R.  Co.  4  R.  ft  Can.  Tnf.  Cu.  391;  Greenock 
e.  8.  E.  R.  Co.  2  Nev.  &  Hoc.  810;  Concord  & 
P.  R  R.  Co.  0.  Forsalth,  SO  N.  H.  183. 

The  leDgtli  and  character  of  the  haul,  the 
coet  of  service,  the  volume  of  huelness,  the 
condttioQB  of  competltloQ,  the  elorege  capacf ty 
and  the  geographical  situatloa  of  the  different 
terminal  points  are  all  elements  of  Importance 
bearing  upon  therelativereasooablenessof  the 
respective  charges  for  transportation. 

Boatun  Chamber  of  Commerce  v.  Lake  Shore 
4  M.  8.  R.  Co.  1  Inters.  Com.  Rep.  754. 

Under  the  Railway  Clauses  Consolidation 
Act  of  1845,  mere  inequality  in  the  rate  of 
charge,  when  unequal  distances  are  traversed, 
does  nol  constitute  a  preference.- 

Denaby  Main  Colliery  Co.  o.  Manchester  8. 
&  L.  R.  Co.  L.  R.  11  App.  Caa.  97. 

A  difference  f  n  the  cost  of  service  will  justify 
a  carrier  In  making  a  reasonabte  difference  In 
Its  rates. 

Chicago  &  A.  R.  Co.  e.  People,  67  HI  11-34; 
Denahy  Main  Colliery  Co.  r.  Manchester,  8.  & 
L.  R.  Co.  20  Am.  &  Eng.  R.  K  Caa.  2BS: 
Nicholson  e.  Great  Western  R,  Co.  5  C.  B.  N. 
8.866;  Ransome  o.  Eastern  Counties  R.  Co. 
3  Nev.  &  Mac.  303;  Qirardotc.  R.  Co.  4  R.  & 
Can.  Traf.Caa,  291;  Denaby  Main  Colliery  Co. 
J!.  Manchester,  B.  &  L.  R.  Co.  L.  R.  11  App. 
Cas.  101,  103;  Ransome  e.  Eastern  Counties 
R.  Co.  1  Nev.  A  Mac.  68;  8.  0.  I  C.  B.  N.  8. 
437;  36  L.  J.  C.  P.  61 ;  Foreman  v.  Great  West, 
ern  K.  Co.  S  Nev.  &  Mac.  303;  NItshilt  etc.  Coal 
Co.  D.  Caledonian  R.  Co.  2  Nev.  &  Mac.  39; 
Bellsdvke  Coal  Co.  n.  North  British  R.  Co.  2 
Nev.  &  Mac.  105;  Bell  e.  London  etc.  R.  Co.  2 
Nev.  &  Mac.  185;  Holland  etc.  R  Co.  v.  Fes- 
tlnlog  R.  Co.  3  Nev.  &  Mac.  387;  Lotspeich  n. 
Cent.  R.  A  Bkg.  Co,  78  Ala.  806 ;  8. 0. 18  Am.  & 
~    ;,  R.  R.  Gas.  490;  Burton  8tock  CarCo.  n. 


_.    _ .    1  Inters.  Com.  Rep.  883. 

A  railway  company  Is  justifled  in  carrying 
'  goods  for  one  person  at  a  less  rate  than  that 
at  which  It  carries  goods  for  another,  only 
where  thereatecircumstancea  which  make  the 
coat  of  carrying  the  former  less  than  the  cost 
of  carrying  the  latter. 

Garton  e.  Bristol  &  E.  R.  Co.  6  C.  B.  N.  8. 
680;  8.  0.  28  L.  J.  C.  P.  306;  1  Nev.  &  Mac. 
31S;  OsLlade  «.  North  Eastern  R.  Co.  1  C.  B. 
N.  8.  464;  8.  C.  36  L.  J.  C,  P.  139;  1  Nev. 
&  Mac.  73;  Nlttahlll  etc  Coal  Go.  o.  Caledo- 
nian R.  Co.  3  Nev.  &  Mac.  89. 

The  difference  in  rates  must  bear  some  pro- 
portion to  the  difference  of  the  cost  to  carriers. 

Harris  c.  Cockermouth  etc.  R.  Co.  1  Nev.  & 
Mao.  S7-103;  8  C.  B.  N.  3.  608;  Garton  v. 
Bristol  etc.  R.  Co.  1  Nev.  &  Mac.  227;  6  C.  B. 
N.  8.  68B-«5fl;  Nicholson  v.  G.  W.  R.  Co. 
1  Nev.  &  Mac.  185;  Denaby  Main  Colliery  Go. 
B.  Manchester,  8.  &  L.  R.  Co.  L.  R.  11  App. 
Cbs.  132;  Baiendale  v.  B.  Co.  1  Ntv.  &  Mac. 
203;  Ransome  e.  Eastern  Counties  R.  Co.  1 
Nev.  &  Mac.  69. 

A  differenceln  bulk  will  Justify  difference  in 
rates. 

Lolspetch  «.  Cent.  R.  &Bkg.  Co.  73  Ala.  806. 

Or  when  return  loads  could  not  be  had. 

Chicago  &  A.  R.  Co.  b.  People.  67  111.  24; 
Glrardot  «.  Midland  R.  Co.  4  R.  &  Can.  Traf. 
008.391. 


Or  difference  In  expense  of  loading  and  ud- 
loading. 

Chicago  A  A.  R.  Co.  o.  People,  67  Rl.  96. 

Different  rales  may  be  charged  where  ship- 
pers own  private  side  tracks  and  return  cars 
~  ore  promptly. 

Denaby  Main  Colliery  Co.  v.  Mancbester,  3. 
&  L.  R.  Co.  L.  R  11  App.  Caa.  102. 

Less  ratea  may  be  charged  for  fitmiahlag 
freight  in  fully  loaded  trains  at  regular  fnter- 

Nlcholson  V.  Great  Weatem  R.  Co.  S  C.  B, 
N.  8.  366. 

A  difference  In  charge  is  justiHed  where  the 
transportation  is  over  steep  grades. 

BellBdyke  Coal  Co.  b.  North  British  R.  Co. 

Nev.  &  Mao.  105;  Nitshill  Coal  Co.  b.  Cale- 
donian R  Co.  3  Nev.  &  Mac.  80. 

'Goods  of  like  description"  and  "goods  of 

le  description"  refer  not  to  the  contents  of 

the  parcels,    but    to  the  parcels  themselves, 

that  IS,  like  or  different  for  the  purpose  of  car- 

reat  Western  L.  Co. «.  Sutton,  L.  R  4  Eng. 
&  Irish  App.  H.  h.  226;  Nitshill  etc.  Coal 
Co.  «.  Caledonian  R.  Co.  3  Nev.  &  Mac.  Stt; 
Merry  v.  Glasgow  R  Co.  4  R  ft  Can.  TraC. 
Cas.  383. 

Less  desirable  tiafflc  must  be  accepted  upon 
reasonable  terms,  as  well  as  that  which  Is  more 
desirable. 

Riddle  b.  New  York,  L.  B,  &  W.  R  Co.  1 
Inters.  Com.  Rep.  787. 

The  N.  W.  Railway  Company  carried  goorts 
for  the  complaiaants  who  were  brewers  al  B. 
by  their  railway;  they  charged  the  complftlu- 
ants,  and  the  public  generally,  la  per  ton  f'lr 

?e  of  goods  to  and  from  their  B.  b(h- 
Od  per  ton  for  terminal  services 
there.  T.  ft  Co.  and  C.  ft  Co.,  who  werealso 
brewers  at  B.,  had  breweries  connected  with 
the  ,  M.  Railway  Company's  Btatlon  at  that 
place  by  contiauous  railway  communlcatJon; 
tbe  goods  which  they  sent  or  received  by  the 
M.  _line  were  loaded  and  unloaded  on  their 
n  premises  by  their  servaots,  and  th^  were 
consequsntly  not  charged  by  the  M.  Railwuy 
pany  any  rale  for  cartage  or  terminal  serv- 
._.  .  The  N.  W.  Railway  Company,  Id  or- 
der to  compete  with  the  M.  Railway  Company 
(or  the  carriage  of  the  goods  of  T.  &  Co.  antl 
C.  i&  Co.,  exempted  them  from  the  above  men- 
tioned ratea  of  Is  9d  respectively,  carting  and 
limding  their  goods  gratuitously.  There  be- 
ing nothing  to  show  that  there  was  a  saving  of 
cost  to  the  company  by  reason  of  the  quantity 
of  gooda  carried  forT.  &  Co.  and  G.  ft  Co.,  i» 
compensate  for  the  loss  of  la,  9d  per  ton,  and 
T.  ft  Co.  and  G.  ft  Go.  being  the  only  firms 
to  whom  the  reduced  rates  were  applicable, 
held,  that  there  waa  not  sufficient  ground  for 
the  arrangements  madein  their  tavor,  and  that 
an  Injunction  should  issue  against  the  N.  W. 
Railway  Company,  under  the  third  section  of 
the  Railway  ft  Canal  Traffic  Act,  1864;  in  or- 
der to  Justify  a  difference  being  made  by  a 
railway  company  In  favor  of  one  or  more  in- 
dividual members  of  its  general  olaat  of  cus- 
tomers, there  must  be  an  adequate  conaldera- 
tlon  to  the  railway  company  lessening  the  cost 
10  It  of  the  services  rendered  to  su(£  Individ- 
ual membera  of  the  treneral  class;  and  Itts  not 
sufficient  that  the  rail  way  company  merely  de' 
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mitted  by  the  examinisg  magistrate  to  the  cus- 
tody of  the  sheriff  to  answer  ed  indictment  for 
that  alleged  offense.  The  ground  of  the  appli- 
cation for  discharge  upon  the  writ  of  habeca 
corpus  in  the  City  Court  of  Mobile  was  that 
the  Act  of  the  General  Assembly  of  the  State 
of  Alabama,  for  the  violation  of  which  he  was 
held,  was  in  contravention  of  that  clause  of  the 
Constitution  of  the  United  States  which  confers 
upon  Congress  power  to  regulate  conmierce 
among  the  States. 

The  facts,  as  they  appeared  upon  the  hearing 
upon  the  return  oi  the  writ,  are  as  follows:  the 
petitioner  at  the  time  of  his  arrest  on  July  16, 
l887,witliin  the  County  of  Mobile,  was  a  locomo- 
tive engineer  in  the  service  of  the  Mobile  and 
Ohio  I&Oroad  Company,  a  corporation  owning 
and  operating  a  line  of  railroad  forming  a  contin- 
uous and  unbroken  line  of  railway  from  Mobile, 
in  the  State  of  Alabama,  to  St.  Louis,  in  the 
State  of  Missouri,  and  as  such  was  then  en- 
gag^  in  handling,  operating,  and  driving  a 
locomotive  engine,  attached  to  a  regular  pas- 
senffer  train  on  the  Mobile  and  Ohio  Hailr<Md, 
within  the  county  and  State,  consisting  of  a 
postal  car  carrying  the  United  States  mail  to 
all  parts  of  the  Union,  a  southern  express  car 
containing  perishable  freight,  money  packages, 
and  other  valuable  merchandise  destined  to 
Mississippi,  Tennessee,  Kentucky,  and  other 
States,  passenger  coaches,  and  a  Pullman  pel- 
ace  sleepinc^  car  occupied  by  passengers  to  be 
transportea  by  said  train  to  the  States  of  Mis- 
sissippi, Tennessee,  and  Kentucky.  The  peti- 
tioners run,  as  a  locomotive  engineer  in  the 
service  of  the  Mobile  and  Ohio  ludlroad  Com- 
pany, was  regularly  from  the  City  of  Mobile, 
va  the  State  of  Alabama  to  Corinth,  in  the  State 
of  Mississippi,  sixty  miles  of  which  run  was  in 
the  State  ot  Alabama,  and  two  hundred  and 
sixty-five  miles  in  the  State  of  Mississippi;  and 
he  never  handled  and  operated  an  engine  pulling 
a  train  of  cars  whose  destination  was  a  point 
within  the  State  of  Alabuna  when  said  engine 
and  train  of  cars  started  from  a  point  within  that 
State.  His  train  started  at  Mobile,  and  ran 
through  without  change  of  coaches  or  cars  on 
one  continuous  trip.  Hisemployment  as  loco- 
motive engineer  in  the  service  of  said  company 
also  required  him  to  take  charsre  of  and  handle, 
drive,  and  operate  an  engine  drawing  a  passen- 
ger train  which  started  from  St  Louis,ln  the  State 
of  Missouri,  destined  to  the  City  of  MobileJn  the 
State  of  Alabama,  said  train  being  loaded  with 
merchandise  and  occupied  by  passengers  des- 
tined to  Alabama  and  other  States;  this  engine 
and  train  he  took  charge  of  at  Corinth,  in  Mis- 
sissippi, and  handled,  drove  and  operated  the 
same  along  and  over  the  Mobile  and  Ohio 
Bailroad  through  the  States  of  Mississippi  and 
Alabama  to  the  City  of  Mobile.  It  frequently 
bappened  that  he  was  ordered  by  Uie  proper 
officers  of  the  said  company  to  nandle,  diive 
and  operate  an  engine  drawing  a  pa^nger 
train  loaded  with  merchandise,  carr3ring  the 
United  States  mail,  and  occupied  by  passen- 
gers from  the  City  of  Mobile,  in  Alabuna,  to 
the  City  of  St.  Louis,  in  Missouri,  being  al- 
lowed two  lay-overs;  said  train  passinff  through 
the  States  of  Alabama,  Missisappi,  Tennessee, 
Illinois,  and  into  the  State  of  Missouri. 

It  was  admitted  that  the  petitioner  had  not 
obtained  the  license  required  by  the  Act  of  the 
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General  Assembly  of  the  State  of  Alabama  of 
February  28, 1887,  and  had  not  applied  to  the 
board  of  examiners,  or  any  of  its  members,  for 
such  license,  and  that  more  than  three  months- 
had  elapsed  since  the  appointment  and  qualifi- 
cation of  said  board  of  examiners,  the  same 
having  been  duly  appointed  by  the  Qovemorof 
the  State  under  the  provisions  of  said  Act. 

The  Statute  of  Alabama,  the  validity  of 
which  is  thus  drawn  in  question,  as  being  con- 
trary to  the  Constitution  of  the  United  States,, 
and  the  validity  of  which  has  been  affirmed  by 
the  Judgment  of  the  Supreme  Court  of  Ala- 
bama now  in  review,  is  as  follows; 

"Ak  Act  to  Require  Locomotive  Engineers  in- 
this  State  to  be  Examined  and  Licensed  by  a. 
Board  to  be  Appointed  by  the  (Governor  for 
That  Purpose. 

"Section  1.  Be  it  enacted  by  ths  OenercU  Assem- 
bly qf  Alabama,  That  it  shall  be  unlawful  for 
the  engineer  of  any  railroad  train  in  this  State 
to  drive  or  operate  or  en^neer  any  train  of  cars 
or  engine  upon  the  mam  line  or  roadbed  of 
any  railroad  in  this  State  which  is  used  for  the- 
transportation  of  persons,  passengers,or  freight, 
without  first  undergoing  an  examination  and 
obtaining  a  license  as  hereinafter  provided. 

"  Sec  2.  Be  it  further  enacted.  That  before^ 
any  locomotive  engineer  shall  operate  or  drive 
an  engine  upon  me  main  line  or  roadbed  of 
any  nmroad  in  this  State  used  for  the  transpor- 
tanon  of  persons  or  freight,  he  shall  apply  Uy 
the  board  of  examiners  hereinafter  provided 
for  in  this  Act,  and  be  examined  by  said  board 
or  by  two  or  more  members  thereof,  in  practi- 
cal mechanics,  and  conceminof  his  knowledge- 
of  operating  a  locomotive  engine  and  his  com- 
petency as  an  engineer. 

"Sec.  8,  Be  it  further  enacted,  That  upon  the 
examination  of  any  en^neer  as  provided  in  this- 
Act,  if  the  applicant  is  found  competent,  he 
shall,  upon  payment  of  five  dollars,  receive  a. 
license,  which  shall  be  signed  by  each  member 
of  the  board,  and  which  shall  set  forth  the 
fact  that  the  said  engineer  has  been  duly  ex- 
amined as  required  by  law  and  is  authorized 
to  engage  as  an  engineer  on  any  of  the  railroads- 
in  thS  State. 

"Sec  4  Be  it  furt/isr  enacted,  That  in  addi- 
tion to  the  examination  provided  for  in  section, 
two  (2),  it  shall  be  the  duty  of  said  board  of  ex- 
aminers,  before  issuing  the  license  provided  for 
In  this  Act,  to  inquire  into  the  character  and 
habits  of  all  engineers  applying  for  license;  and 
in  no  case  shall  a  license  be  issued  if  the  appli- 
cant is  found  to  be  of  reckless  or  intemperate 
habits. 

"Sec  5.  Be  it  further  enaeted,ThsLt  any  engi- 
neer who,  after  procuring  a  license  as  provided 
in  this  Act,  shall  at  any  time  be  guilty  of  any 
act  of  recklessness,  caielessnese,  or  negligence 
while  running  an  engine,  by  which  any  damage 
to  persons  or  prepay  is  done,  or  who  shall 
within  dx  hours  before,  or  during  the  time 
he  is  engaged  in  nmnii^  an  engine,  be  in  a 
state  ofintoxication,  shall  forfeit  his  license, 
with  aU  the  rights  and  privileges  acquired  by^ 
it,  indefinitely  or  for  a  stated  period,  as  the 
board  may  determine  after  notimng  such  en- 
gineer to  appear  before  the  board,  and  inquir- 
ing into  his  act  or  conduct.  It  shall  be  the 
duty  of  the  board  to  determine  whether  the 
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f er;  and,  therefore,  it  cannot  be  supported  on 
that  ground; 

(b)  That  even  if  ''quick  dispatch''  were  made 
a  condition  of  the  discount,  'Such  offer  would 
hare  neither  justice  nor  reason  to  support  it, 
as  its  limitation  to  consignees  receiving  a  speci- 
fied number  of  tons  would  be  an  unjust  dis- 
crimination; 

{e)  That  the  offer  of  discount  cannot  be  sup- 
ported on  the  consideration  of  quantity,  on 
the  fmalogy  of  the  distinction  usually  made  in 
ordinarv  business  transactions,  between  whole- 
sale ana  retail  dealers. 

Providence  Coal  Co.  v.  Providence  &  W.  R. 
Co.  1  Inters.  Com.  Rep.  363. 

The  expense  of  hauling  Burton  live  stock 
cars  in  one  direction  unladed  (for  the  reason 
that  by  their  construction  they  are  not  suited  to 
carrying  general  f  reieht)  as  compared  with  the 
greater  ability  to  load  back  the  ordinary  rail- 
road cattle  cars,  and  the  fact  that  a  large  per- 
centage of  the  ordinary  cattle  cars  are  so  back 
loaded  upon  the  long  hauls  of  western  roads, 
are  considerations  which  justify  a  difference 
in  charge  against  shippers  who  prefer  to  hire 
the  improved  stock  cars. 

Burton  Stock  Car  Co.  v,  Chicago,  B.  &  Q.  R. 
Co.  1  Inters.  Com.  Rep.  829. 

Doubted  (but  not  decided)  whether  the  ex- 
tr&  charges  made  to  shippers  of  live  stock  in 
special  cars  (including  the  Burton  cars)  over 
thirty  feet  in  length,  according  to  the  revised 
classification  of  the  Western  Railroad  Classi- 
fication Committee,  put  in  force  April  7, 1887, 
are  not  unreasonable.    Id, 

The  permitting  bv  common  carriers,  of  the 
practice  of  underbilling  the  weight  of  freight 
or  giving  it  a  false  classification,  whereby  less 
compensation  is  paid  by  one  person  than  by 
another  for  "a  like  and  contemporaneous  serv- 
ice," is  within  the  inhibition  of  the  Act  to 
R^ulate  Commerce. 

Re  Underbilling,  1  Inters.  Com.  Rep.  818. 

Competition, 

The  fact  that  one  shipper  can  go  by  another 
route  and  will  probably  do  so  If  charged  as 
much  as  the  charge  made  to  the  complaining 
party,  is  not  a  circumstance  justifying  an  un- 
equid  charge;  nor  will  the  fact  that  those 
charged  a  less  rate  are  seeking  to  develop  a 
new  trade.  ^ 

London  &  N.  W.  R  Co.  «.  Evershed,  L.  R. 
8  App.  Cas.  1029;  Denabv  Main  Colliery  Co. 
«.  Manchester,  S.  &  L.  K.  Co.  L.  R,  11  App. 
Cas.  97. 

The  lowering  of  rates  for  the  purpose  of  de- 
veloping business  is  an  undue  preference. 

Oxlade  f>.  North  Eastern  R.  Co.  1  C.  B.  N. 
8.  464;  8,  0,  26  L.  J.  C.  P.  129;  1  Nev.  & 
Mac.  72. 

Or  making  a  lower  rate  in  consequence  of  a 
threat  from  the  owner  of  a  colliery  to  con- 
struct another  railway,  by  which  tramc  would 
be  diverted. 

Harris  v,  Cockermouth  &  W.  R  Co.  8  C.  B. 
N.  8.  693;  8,  0,  27  L.  J.  C.  P.  162;  1  Nev. 
&  Mac.  97;  Diphwys  Casson  Slate  Co.v.  Fes- 
tiniog  R.  Co.  2  Nev.  &  Mac.  78. 

An  exceptional  rebate  and  gratuitous  cart- 
age of  goods  of  one  customer  not  allowed  to 
others,  for  the  purpose  of  competing  with  an- 
other line,  held  to  be  undue  preference. 


London  <&  M.  W.  R.  (Jo.  v.  Evershtid,  L.  R 
8  App.  Cas.  1029. 

A  company  made  an  agreement  with  A  to 
carry  for  him  coals  for  three  years,  from  Pe- 
tersborough  to  various  places  on  its  line  of 
railway,  at  certain  rates.  B,  a  coal  merchant 
at  Ipswich,  sent  coals  (which  had  been  bronght 
to  that  port  by  sea)  to  various  places  on  the 
same  lines  of  railway,  and  the  company 
charged  him  a  much  larger  sum  in  proportion 
to  the  distance  over  which  his  coals  were  car- 
ried than  the  company  charged  to  A — the  pro- 
fessed object  of  the  mfference  being  to  enable 
A  (whose  coal  came  to  Petersborough  by  rai! 
way)  to  compete  in  Uie  coal  trade  of  the  dis- 
trict with  B,  who  had  the  advantage  of  having 
had  his  coals  brought  to  Ipswich  by  sea.  Eeld, 
that  this  was  giving  an  undue  preference  to 
A,  and  the  company  was  required  to  carry 
coals  for  B  on  equal  terms  with  A,  due  regard 
being  had  to  any  circumstance  rendering  the 
cost  of  carrying  for  one  less  than  for  the  other. 

Ransome  v.  Eastern  Counties  R.  Co.  1  C.  B. 
N.  S.  437;  8,  C.  3  Jur.  N.  8.  217;  26  L.  R 
C.  P.  91;  1  Nev.  &  Mac.  68. 

That  "Railroads  have  water  competition  and 
are  compelled  to  meet  it,"  without  more,  is  not 
sufficient  to  justify  a  lesser  charge  for  the  great- 
er distance.  Dissimilar  ''circumstances  and 
conditions"  are  made  out  by  the  existence  of 
actual  competition  which  is  the  controlling 
force. 

Harwell «.  Columbus  &  W.  R  Co.  1  Inters. 
Com.  Rep.  631;  Ex  parte  Koehler,  23  Fed. 
Rep.  529. 

In  Boston  Chamber  of  Commerce  v.  Lake 
Shore  &  M.  S.  R.  Co.  1  Inters.  Com.  Rep.  754, 
the  rule  is  stated  to  be:  the  length  and  char- 
acter of  the  haul,  the  cost  of  service,  the  vol- 
ume of  business,  the  conditions  of  competi- 
tion, the  storage  capacity  and  Uie  geographical 
situation  of  the  different  terminal  points,  are  all 
elements  of  importance  bearing  upon  the  rela- 
tive reasonableness  of  the  respective  charges 
for  transportation. 

The  subject  of  competition  is  further  con- 
sidered under  the  title  *'Long  and  Short  Haul 
and  Operation  and  Suspension  of  Fourth  Sec- 
tion of  the  Interstate  Commerce  Act." 

FamiBhing  Oovn, 

A  railway  company  is  bound  to  furnish  suf- 
ficient locomotive  power,  and  to  desist  from  un- 
duly detaining  empty  or  unloaded  wagons; 
Watkinson  etc.  Copper  Co.  f>.  Wrexham  etc. 
R  Co.  3  Nev.  &  Mac.  446;  and  to  furnish  suf- 
ficient cars  for  its  traffic. 

Watkinson  etc.  Copper  Co.  «.  Wrexham  etc. 
R.  Co.  8  Nev.  &  Mac.  164;  Tharsis  etc.  c.  Lon- 
don etc.  R  Co.  3  Nev.  &  Mac.  455;  Caterham 
R.  Co.  f>,  London.  B.  &  8.  C.  R  Co.  1  C.  B.  N. 
8.  410;  8.  0.  26  L.  J.  C.  P.  161 ;  1  Nev.  & 
Mac.  82;  Barrett  v.  Gt.  North.  R.  Co.  1  Nev. 
&  Mac  38;  Toomer  v,  London  etc.  R.  Co.  3 
Nev.  &  Mac.  79;  Dublin  etc.  R.  Co.  v.  Midland 
R  Co.  8  Nev.  &  Mac.  879;  Riddle  v,  N.  Y.  etc. 
R.  Co.  1  Inters.  Com.  Rep.  787. 

The  character  and  condition  of  goods  and 
the  orderly  prosecution  of  business  will  deter- 
mine the  order  of  shipment  and  the  furnishing- 
of  facilities  for  transportation. 

Galena  &  C.  U.  R.  Co.  «.  Rae,  18  111.  488; 
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Great  Western  R  Co.  v.  Burns,  60  HI.  284; 
Peet  V.  Chicago  &  N.  W.  R  Co.  20  Wis.  694. 

Bee  note,  16  Am.  L.  Rev.  882. 

It  is  properly  the  business  of  a  carrier  by 
railroad  to  supply  the  rolling  stock  for  the 
freight  it  offers  or  proposes  to  carry;  and  if 
the  diversities  and  peculiarities  of  traffic  are 
such  that  this  is  not  always  practicable,  and 
consignors  are  allowed  to  supply  it  for  them- 
selves, the  carrier  must  not  allow  its  own  defi- 
ciencies in  this  particular  to  be  made  the  means 
of  putting  at  an  unreasonable  advantage  those 
who  make  use  in  the  same  traffic  of  the  facili- 
ties it  supplies.  / 

Rice  V.  Louisville  &  N.  R.  Co.  1  Inters.  Com. 
Rep.  722. 

When  for  a  special  traffic — e.  g,,  the  trans- 
portation of  petroleum  oils — a  carrier  provides 
rolling  stock  for  one  method,  but  does  not  pro- 
vide it  for  another  for  which  it  publishes  rates, 
but  tiie  shippers  are  expected  to  provide  the 
same,  the  terms  on  which  such  rolling  stock  is 
to  be  provided  should  be  uniform  and  should 
be  published  with  the  rate  sheets,  and  cannot 
lawfully  be  left  to  be  the  subject  of  bargain 
and  of  different  terms  in  the  case  of  different 
shippers.    Id, 

A  railroad  is  not  justified  in  refusing  to  fur- 
nish cars  for  the  transportation  of  coal,  by 
the  fact  that  it  could  at  Uiat  time  make  more 
money  by  using  its  coal  cars  upon  other  por- 
tions of  its  line. 

Riddle  «.  N.  Y.  etc.  R.  Co.  1  Inters.  Com. 
Rep.  787. 

During  the  summer  and  fall  of  1887,  owing 
to  high  rates  on  lake  vessels,  there  was  an  ac- 
cumulation of  coal  and  other  freights  along 
the  line  of  defendant  company.  Held,  that 
the  proof  did  not  sustain  the  cbaree  that  the 
company  gave  a  preference  in  furnishing  cars 
for  the  transportation  of  coke  over  the  coal 
trade,  or  gave  a  preference  to  shippers  in  not 
requiring  them  to  load  or  unload  cars. 

Riddle  v.  Pitteburgh  &  L.  E.  R.  Co.  1  Inters. 
Com.  Rep.  688. 

In  the  absence  of  a  custom  or  rule  of  busi- 
ness placine  the  duty  upon  the  carrier  to  notify 
a  shipper  of  the  arrival  of  cars  for  his  use.  it  is 
the  duty  of  the  shipper  to  make  inquiry  of  the 
proper  agent  of  the  railroad  company ;  but  if 
the  carrier  undertakes  to  notify,  it  must  per- 
form its  duty  in  this  respect. 

Riddle  v.  Bait.  &  O.  R.  Co.  1  Inters.  Com. 
Rep.  778. 

The  proceedings  and  decisions  of  the  Inter- 
state Commerce  Commission  relating  to  refusal 
to  furnish  cars  are  referred  to  in  the  index  to 
this  volume,  under  title  "Charges  and  Dis- 
crimination.'' 

Connecting  Lines;  Express  Companies. 

At  common  law  a  railway  company  is  bound 
to  transport  or  haul  upon  its  road  the  cars  of 
any  other  railway  company. 

Vt.  &  M.  R.  Co.  V.  Fitchbure  R  Co.  14  Allen. 
462;  Mackin  v.  Boston  &  A.  K.  Co.  185  Mahs. 
301.  • 

A  railroad  company  is  bound  to  supply  suit- 
able vehicles  of  transportation  and  to  offer 
their  use  to  everybody  impartially. 

Ogdensburg  &  L.  C.  R  Co.  v.  Pratt,  89  U. 
8.  22  Wall.  123-133  (22  L.  ed.  827-831). 

In  absence  of  a  statute,  a  railroad  is  not 
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bound  to  stop  its  trains  and  exchange  traffic  at 
the  junction  of  another  road. 

Atchison,  T.  &  8.  F.  R.  Co.  v.  Denver  &  N. 
O.  R  Co.  110  U.  8.  667  (28  L.  ed.  291);  and 
its  liability  terminates  with  its  delivery  to  the 
connecting  carrier. 

Myrick  «.  Mich.  Cent.  R.  Co.  107  U.  8.  102 
(27  L.  ed.  825). 

The  use  of  cars  upon  other  lines  is  a  service 
incidental  to  the  receiving,  forwarding  and 
delivering  of  traffic,  and  is  within  the  provis- 
ions of  the  English  Act. 

Diphwys  Casson  Slate  Co.  «.  Festiniog  R. 
Co.  2  Nev.  &  Mac.  73;  8.  0. 32  L.  T.  (N.  8.)  271. 

Under  the  English  Act  it  must  appear  that 
public  convenience  requiree  continuous  car- 
riage. 

Barret  v.  Great  Northern  R.  Co.  1  C.  B. 
N.  8.  428;  S.  0.  26  L.  J.  €.  P.  83;  1  Nev. 
&  Mac.  28;  Caterham  R.  Co.  v.  London,  B.  & 
8.  C.  R  Co.  1  C.  B.  N.  8.  410;  S.  C  26  L.  J. 
C.  P.  161;  1  Nev.  &  Mac.  32;  Parkinson  v. 
Great  Western  R.  Co.  40  L.  J.  C.  P.  222;  8, 
C.  24  L.  T.  N.  8.  830;  1  Nev.  &  Mac.  280; 
Fishboume  «.  Gt.  8.  &  W.  R  Co.  2  Nev.  & 
Mac.  224;  Wannan  c.  Scottish  Cent.  R.  Co.  2 
Sess.  Cas.  1873;  1  Nev.  &  Mac.  237;  Pickford 
10.  Caledonian  R  Co.  1  Nev.  &  Mac.  252;  Local 
Board  etc.  v,  London  etc.  R  Co.  &  8.  E.  R. 
Co.  2  Nev.  &  Mac.  214;  Toomer  c.  London  etc. 
R  Co.  3  Nev.  &  Mac.  79;  Victoria  etc.  Co.  «. 
Neath  etc.  R.  Co.  3  Nev.  &  Mac.  37;  James 
etc.  V.  Taff.  Vale  etc.  R  Co.  3  Nev.  &  Mac. 
540;  Swindon  etc.  R  Co.  t.  Great  Western  R. 
Co.  4  Nev.  A;  Mac.  349. 

Where  cars  are  dissimilar  in  character  a  rail- 
way company  may  refuse  to  forward,  upon 
reasonable  requirements. 

Caledonian  R  Co.  «.  North  British  R  Co.  3 
Nev.  &  Mac.  56. 

The  milage  rate  of  three  fourths  of  a  cent 
per  mile  run,  which  is  customary,  among  rail- 
roads, for  freight  cars  of  other  railroad  com- 
panies used  upon  the  paying  company's  line, 
and  which  payment  is,  by  the  interchange  of 
cars,  practically  equalized  among  the  different 
roads,  is  not  to  be  taken  as  the  measure  of 
payment  for  the  use  of  cars  belonging  to  per- 
sons other  than  railroad  companies. 

Burton  Stock  Car  Co.  v.  Chicago,  B.  &  Q. 
R.  Co.  1  Inters.  Com.  Rep.  329. 

The  Burton  Stock  Car  Company,  which 
furnishes  special  improved  live  stock  cars 
owned  by  it,  to  shippers  over  railroads, does  not 
exchange  with  or  use  cars  belonging  to  others, 
and  is  in  no  sense  a  '^connecting  line,"  entitled 
to  equal  facilities  for  interchange  of  traffic, 
under  paragraph  2  of  section  3  of  the  Act  to 
Regulate  Ciommerce.    Id. 

The  Burton  Stock  Car  Company  is  not  en- 
titled to  claim  that  it  is  unjustly  discriminated 
against,  by  a  refusal  on  the  part  of  railroad 
companies  to  pay  it  the  same  rate  of  milage 
which  carriers  adopt  as  the  basis  in  adjusting 
their  car  service  accounts  with  each  other.    Id. 

A  railway  company  cannot  make  a  distinc- 
tion in  its  rates  dependent  upon  whether  the 
traffic  is  booked  no  further  than  it  goes  by  rail- 
way or  is  booked  to  a  destination  beyond  the 
limits  subject  to  the  traffic  statute. 

Ayr  Harbour  Trustees  «.  Glasgow  R.  Ck>.  4 
R  «&  Can.  Traf.  Cas.  81. 

Where  one  railway  company  woriu  the  rail 
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way  of  another  company,  it  must  give  equal  fa- 
cilities as  to  through  booking  by  the  worked 
line  as  by  its  own  and  must  not  prefer  its  own 
route  in  the  matter  of  rates. 

Clonmel  Traders  v,  Waterford  R  Co.  4  R. 
A  Can.  Traf.  Cas.  92. 

A  railway  company  is  not  bound  to  extend 
to  other  steamboats  the  same  facilities  as  to 
through  rates,  etc.,  as  it  extends  to  the  steam- 
boat it  selects  to  transact  its  business. 

Napier  «.  Glasgow  etc.  R.  Co.  1  Nev.  &  Mac. 
292;  contra,  under  the  Act  to  Regulate  Com 
merce.  Re  Petition  of  Mallory  (U.  8.  C.  C. 
Fla.),  1  Inters.  Com.  Rep.  294. 

Under  the  charter  of  the  Texas  &  Pacific 
Railroad  Company  no  discrimination  against 
connecting  roads  is  allowed  in  charging  for 
freight  or  passengers. 

Mo.  Pac  R.  Co.  V,  Texas  &  P.  R,  Co.  80  Fed. 
Rep.  2. 

Railway  companies  are  not  obliged,  in  the 
absence  of  a  statute,  to  furnish  to  all  independ- 
ent express  companies  equal  facilities  for  do- 
ing express  business  upon  their  fast  trains. 

Express  Cases,  117  U.  B.  1  (29  L.  ed.  791);  28 
Am.  &  Eng.  R  R  Cas.  545,  Note,  See  also  New 
England  ]&press  Co.  «.  Maine  Cent.  R.  Co.  5 
Maine.  188;  McDuffee  «.  Portland  &  R  R  Co. 
62  N.  H.  480;  Sandford  «.  CaUwissa,  W.  & 
E.  R  Co.  24  Pa.  878. 

The  Massachusetts  Statute  does  not  render  it 
unlawful  for  a  railroad  to  carry  on  the  express 
business  itself,  and  to  refuse  to  allow  similar 
privileges  to  other  parties. 

Sargent  «.  Boston  &  L.  R.  Corp.  115  Mass. 
416. 

Under  the  Pennsylvania  Statute  requiring 
'*That  equal  and  impartial  justice  shall  be 
done  to  all  owners  of  property,"  a  contract 
giving  to  one  express  company  the  exclusive 
right  of  transportation  in  passenger  trains  is 
unlawful  and  void. 

Sandford  o.  Catawissa,  W.  &  E.  R  Co.  24 
Pa.  878;  Audenried  «.  Philadelphia  &  R.  R. 
Co.  68  Pa.  870. 

The  English  commissioners  have  no  power 
to  make  an  order  on  two  railway  companies  to 
act  jointly  in  doing  what  neither  company  has 
power  to  do  separately. 

Toomer  etc.  v.  London  etc.  R.  Co.  8  Nev.  & 
Mac.  79. 

Stations;  Tardsj  Terminal  FadUtieB. 

A  railway  companv  may  be  required  to 
furnish  proper  station  facilities,  and  prevented 
from  abandoning  stations  already  established. 

State  V.  New  Haven  &  N.  R.  Co.  87  Conn. 
158;  42  Conn.  56;  New  Haven  &  N.  Co.  v, 
Hammersley,  104  U.  S.  1  (26  L.  ed.  629); 
R  Comrs.  v.  Portland  A  O.  C.  R.  Co.  68  Maine, 
269;  Com.  «.  Eastern  R.  Co.  108  Mass.  254; 
State,  Moore,  «.  Chicago,  St.  P.  M  &  O.  R. 
Co.  19  Neb.  476;  Cincinnati  Stock  Yards  Co. 
«.  U.  R  Stock  Yards  Co.  7  Cin.  Week.  L. 
Bui.  895. 

A  railway  company  is  bound  to  establish 
new  stations  and  siding  accommodations  for 
passengers  and  traffic,  reasonably  sufficient  for 
the  business. 

Local  Board  etc  «.  N.  E.  R.  Co.  8  Nev.  & 
Mac.  806;  Harris  v.  London  etc.  R  Co.  3  Nev. 
&  Mac.  881;  Caterham  R.  Co.  v.  London,  B. 
&  8.  C.  R.  Co.  1  C.  B.  N.  S.  410;  S,  C,  ^6  L. 


J.  C.  P.  161;  1  Nev.  &  Mac.  81;  Hastings 
Town  Council  v.  South  Eastern  R.  Co.  8  Nev. 
&  Mac.  179:  South  Eastern  R  Co.  «.  Railway 
Comrs.  L.  R  6  Q.  B.  Div.  586;  50  L.  J.  6.  B. 
D.  201;  8  Nev.  &  Mac.  464;  London  etc.  R 
Co.  «.  Staines  etc.  R  Co.  8  Nev.  &  Mac.  48. 

A  railway  company  may  be  required  to  pro- 
vide a  waiting  room  for  passengers  and  to 
have  platforms  extended  for  the  acconunoda- 
tion  of  traffic,  and  siding  accommodations  for 
the  reception  and  delivery  of  goods  without 
delay. 

London  etc.  R  Co.  «.  Staines  etc.  R  Co.  8 
Nev.  &  Mac.  48;  Holyhead  Local  Board  «.  Lcm- 
don  R  Co.  4  R.  &  Can.  Traf.  Cas.  37. 

But  the  commissioners  cannot  order  accom- 
modation to  be  provided  which  will  require 
the  company  to  take  additional  land  which 
it  has  no  immediate  power  to  take. 

Harris  etc.  v,  London  etc.  R  Co.  8  Nev.  & 
Mac.  881. 

In  the  case  of  Hastings  Town  Council «. 
London  etc.  R.  Co.  (Hastings  Town  Coun- 
cil t>.  S.  E.  R.  Co,  8  Nev.  &  Mac.  179;  South 
Eastern  R  Co.  v.  Railway  Comrs.  L.  R  6  Q.  B. 
Div.586;  50  L.  J.  Q.  B.  201;  8  Nev.  &  Mac.  464); 
it  was  held  that  the  commissioners  had  jur- 
isdiction to  require  a  railway  company  to  af- 
ford cattle  accommodations  and  better  facili- 
ties for  the  delivery  of  tickets  at  the  booking 
office;  but  that  other  orders,  relating  to  the 
construction  of  platforms  and  the  erection  of 
a  bridge  and  the  providing  of  a  refre^ment 
room,  were  erroneous. 

A  railroad  unjustlv  discriminates  against  a 
town  by  placing  its  depot  a  mile  and  one  half 
distant  at  its  junction  with  another  road. 

State,  Mattoon,  v.  Republican  Valley  R  Co. 

17  Neb.  647;  State,  Moore.  «.  Chicago,  St  P. 
M.  &  O.  R  Co.  19  Neb.  476. 

A  company  has  no  risht  to  afford  to  one  coal 
merchant  superior  facilities  for  storing  coal. 

West  V,  London  &  N.  W.  R  Co.  L.  R  5  C. 
P.  622;  8.  a  89  L.  J.  C.  P.  282;  28  L.  T. 
N.  S.  871;  1  Nev.  &  Mac.  166. 

A  railway  company  cannot  bind  itself  to  de- 
liver to  a  particular  stock  yard  all  the  live 
stock  going  over  its  line  to  a  certain  point,  but 
is  bound  to  transport  and  deliver  to  all  stock 
yards  on  equal  terms;  and  thu  performance  of 
this  duty  may  be  compelled  by  injunction  at 
the  suit  of  the  proprietor  of  the  stock  yard  dis- 
criminated against.    . 

McCoy  «.  Cincinnati  I.  St.  L.  &  C.  R.  Co. 

18  Fed.  Rep.  8;  Cincinnati  Stock  Yards  Co.  «. 
U.  R  Stock  Yards  etc.  Co.  7  Cin.  Week.  L. 
Bui. ;  Coe  «.  Louisville  &N.  R.  Co.  8  Fed.  Rep. 
775;  Keith  v.  Ky.  Cent.  R  Co.  1  Inters.  Com. 
Rep.  601. 

When  a  railway  company  has  fixed  its  rates 
for  the  transportation  of  grain  from  a  given 
station  on  its  line  to  Chicago,  it  cannot  charge 
different  rates  for  delivery  to  different  ware- 
houses in  Chicago,  on  the  line  of  its  tracks. 

Vincent  d.  Chicago  &  A.  R  Co.  49111.  88. 

Undue  delay  in  delivering  traffic  is  ground 
of  complaint.  * 

Cent.  Wales  R  Co.  «.  G.  W.  R  Co.  2  Nev. 
&  Mac.  191. 

An  exclusive  privilege  or  unequal  rights  to 
omnibus,  cab  or  fly  proprietors  are  prohibited. 

Marriott  c.  London  &  S.  W.  R  Co.  1  C.  B. 
N.  8.  499;  8.  C.  26  L.  J.  C.  P.  154;  1  Nev. 
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&  Mac.  47;  Beadell  v.  Eastern  Counties  R  Co. 
d6  L.  J.  C.  P.  250;  1  Nev.  A  Mac.  56*r  Painter 
9,  London,  B.  &  8.  C.  R.  Co.  2  C.  B.  N.  8. 
702;  1  Nev.  &  Mac.  58;  Ilfracombe  eta  Co.  v, 
London  etc.  R  Co.  1  Nev.  &  Mac.  61. 

A  railway  company  admitting  its  own  vans, 
used  for  tlie  carriage  of  goods,  to  tlie  railway 
station  aftto  6:80  F.  M.,  but  excluding  the 
vans  of  others,  thereby  gives  an  unreasonable 
preference  to  its  own  traffic. 

Palmer  e.  London,  B.  &  8.  C.  R  Co.  1  Nev. 
A  Mac.  271;  8,  0.  40  L.  J.  C.  P.  188;  24  L. 
T.  N.  8.  185;  Garton  e.  Bristol  &  E.  R  Co. 
6  C.  B.  N.  8.  689;  8.  (7.  28  L.  J.  C,  P.  806; 
1  Nev.  &Mac.  218;  Baxendale  e.  London  &  8. 
W.  R  Co.  12  C.  B.  N.  8.  758;  1  Nev.  &  Mac. 
281. 

Carriage  qf  Passengers, 

A  common  carrier  cannot  refuse  to  carry 
nonunion  labourers  because  liable  to  assaults  of 
union  men. 

Chicago  &  A.  R  Co.  «.  Pillsbury  (HI.)  6 
West  Rep.  790. 

Discrimination  is  permitted  against  passen- 
gers who  do  not  purchase  ticket^  equal  facili- 
ties being  afforded  to  all  to  purchase. 

Forsee  v.  Alabama  O.  8.  R.  Co.  68  Miss.  67. 

Under  the  Massachusetts  Statute  (the  general 
Railroad  Act,  1874,  chap.  872),  §  188,  requir- 
ing equal  terms  for  the  transportation  of  all 
persons  or  property,  held,  that  a  student  who 
had  paid  the  regular  price  of  a  season  ticket 
was  not  entitled  to  recover  the  difference  be- 
tween the  price  paid  and  that  which  the  com- 
pany made  to  students  upon  special  applica- 
tion. 

8pofford  V.  Boston  &  M.  R  Co.  128  Mass. 
326. 

The  Interstate  Commerce  Law  does  not  per- 
mit the  sale  of  tickets  to  any  class  of  people  at 
rates  different  from  those  established  for  the 
general  public.  The  fact  that  it  is  very  desir- 
able for  the  defendant  to  nmke  sale  of  its  lands 
is  not  a  reason  for  discriminating  in  favor  of 
explorers  or  settlers. 

Smith  V,  Northern  P.  R  Co.  1  Inters.  Com. 
Rep.  611. 

The  petition  alleged  that  the  defendant  rail- 
roads had,  prior  to  the  time  when  the  Inter- 
state Commerce  Act  went  into  effect,  entered 
into  an  arrangement  with  petitioner  to  allow 
150  pounds  of  extra  free  baggage  to  passengers 
presenting  the  * 'baggage  indemnity  certificate" 
issued  by  petitioner,  and  that  the  defendants 
now  refuse  to  make  such  allowance  of  extra 
free  burgage,  held : 

{a)  That  there  is  nothing  in  the  facts  dis- 
closed by  the  evidence  which  involves  any 
question  of  unjust  discrimination  or  extortion, 
or  any  other  matter  over  which  the  Commis- 
eion  has  jurisdiction; 

(b)  That  the  power  to  enforce  contracts  has 
not  been  confided  to  the  Commission ;  nor  has 
it  any  general  power  or  authority  to  manage 
the  business  of  carriers,  but  only  a  limited 
power,  expressly  defined  by  the  Act,  to  inter- 
fere to  prevent  wrong  and  oppression  in  spec- 
ified cases. 

Traders  &  Travelers  Union  «.  Phtla.  &  R. 
K.  Co.  1  Inters.  Com.  Rep.  871. 

The  defendant  companies,  in  prohibiting 
their  agents  from  receiving  commissions  and  in 
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refusing  to  sell  through  tickets  over  the  roads 
of  complainants  while  the  latter  insists  on 
paying  commissions  to  defendant's  agents, 
have  not  contravened  the  provisions  of  the 
third  section  of  the  Act,  which  require  that 
railroad  companies  shall  "afford  aU  reason- 
able, proper  and  equal  facilities"  to  connecting 
lines,  etc.    Morrison,  (7.,  dissents. 

Chicago  &  A.  R.  Co.  «.  Pa.  Co.  1  Inters. 
Com.  Rep.  857. 

In  the  absence  of  statutory  authority  one 
railroad  company  can  sell  tickets  and  check 
baffgage  over  the  road  of  another  company 
only  by  agreement;  and  the  Act  to  Regulate 
Commerce  does  not  in  terms  require  one  rail- 
road company  to  sell  through  tickets  over  the 
road  of  another  company.    Id. 

BM,  that  upon  the  evidence  offered,  the 
Commission  cannot  find  that  $25  per  1000 
miles  is  an  unreasonable  rate  for  milage  tick- 
ets.   Id, 

The  Commission  declines,  in  the  absence  of 
an  actual  case,  to  pass  upon  the  question  of 
the  propriety  of  nulroads  continuing  the  issu- 
ance of  free  passes  to  the  United  gtates  Fish 
Commission  and  the  National  Museum,  to  ena- 
ble ^eir  employees  to  carrv  on  their  official 
duty  at  less  expense  to  the  IT nited  States.    Id, 

Conmiercial  travelers  are  not  entitled  to 
mihi^e  tickets  at  lower  prices  thim  they  *ae 
sold  to  the  public  generally.    Id. 

Where  a  railroad  ticket  broker,  having  no 
apparent  interest  in  the  transaction,  presented 
a  complaint  i^e^ng  unjust  discrimination  oa 
the  part  of  a  railroad  company  in  permitting 
a  certain  person  to  transfer  to  another  the  re- 
turn portion  of  a  passage  ticket,  while  it  re- 
fused to  grant  the  same  privilege  to  a  third 
person  holding  a  ticket  alleged  to  be  similar 
(but  which  was  not  so  in  fact)  hM,  that  the 
person  aggrieved,  should  complain  hi  his  own 
name,  and  that  the  complaint  by  the  ticknt 
broker  would  not  be  entertained. 

Ottinger  e.  Southern  P.  R  Co.  1  Inters. 
Com.  Rep.  607. 

A  colored  passenger  having  purchased  a 
first  class  ticket  is  entitled  to  passage  in  a  first 
cIblbs  car;  unjust  preference,  under  section  8 
of  the  Interstate  Commerce  Act,  would  not  re- 
sult from  separating  white  and  colored  passen- 
gers, by  providing  cars  equally  safe  and  com- 
fortable. 

Councill  V,  Western  &  A.  R  Co.  1  Inters. 
Com.  Rep.  688;  Heard  v.  Georgia  R  Co.  1 
Inters.  Com.  Rep.  719. 

Upon  complaint  to  recover  pecuniary  dam- 
age for  the  ejection  of  a  colored  passenger  from 
a  first  class  car,  the  Commission  has  no  power 
to  award  damages,  since, under  the  amendment 
of  the  Constitution,  the  defendant  is  entitled 
to  a  trial  by  jury,  hi  which  case  the  plaintiff 
may  recover  attorney's  fees  under  section  8  of 
the  Act  to  Regulate  Commerce,  "to  be  fixed 
by  the  court" 

Councill  V.  Western  A  A.  R  Co.  1  Inters. 
Com.  Rep.  688. 

Railroads  have  a  right  to  grant  special  priv- 
ileges to  religious  teachers. 

Re  Religious  Teachers,  1  Inters.  Com.  Rep. 
21. 

The  proviso  in  section  22  of  the  Interstate 
Commerce  Act  '*That  nothing  in  this  Act  shall 
apply  to  ♦  ♦  ♦  the  issuance  of  milage  *  ♦  ♦ 
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passenger  tickets,"  applies  only  to  the  act  of 
iraulDe  or  giving  oat  such  tickets;  the  terms, 
condiuons  and  circumstances  upon  which  the 
sale  of  such  tickets  is  made  are  subject  to  and 
must  be  in  accordance  with  the  Act  in  its  gen- 
eral provision. 

Larrison  v.  Chicago  &G.T.  R.  Co.  1  Inters. 
Com.  Rep.  869. 

A  sale  of  milage  tickets  to  commercial  trav- 
elers at  a  certain  rate,  and  a  refusal  to  sell  to 
other  passengers  except  at  a  higher  rate,  is  an 
unjust  discrimination,  within  the  meaning  of 
the  Act.    Id. 

A  release  of  liability  by  commercial  travel- 
ers to  the  railroad  company  does  not  constitute 
a  good  and  sufficient  consideration  for  such 
discrimination;  nor  does  the  fact  that  th^ 
may  influence  business  in  favor  of  the  road, 
etc.    Id. 

Common  carriers  may  continue  the  issuance 
of  milage  passenger  tickets,  the  charges  for 
which  must  be  reasonable  and  just,  and  free 
from  unjust  discrimination  or  unreasonable 
preference.    Id, 

Persons  belonging  to  the  class  known  as 
commercial  travelers  are  not  privileged  to  ride 
over  railroads  at  lower  rates  than  other  per- 
sons, and  to  make  a  difference  in  this  respect 
is  unjust  dlscrlminati6n;  this  is  true  whether 
tickets  issued  are  milage  tickets  or  in  some 
other  form.    Id. 

Nefflect  on  the  part  of  a  railroad  company 
to  puDlish  rates  for  milage  tickets  Isra  viola- 
tion of  the  Act.    Id. 

The  fact  that  excursion  or  commutation 
tickets  are  put  on  sale  at  a  given  rate,  does 
not  entitle  the  purchaser  of  a  milage  ticket 
(each  class  of  tickets  being  issued  for  distinct 
purposes  and  the  form  of  contract  in  each 
case  being  different)  to  complain  of  unjust 
discrimination  if  charged  a  higher  rate. 

Associated  Grocers  of  St.  Louis  t.  Mo.  P.  R. 
Co.  1  Inters.  Com.  Rep.  893. 

As  the  United  States  Commission  of  Fish 
and  Fisheries  is  one  of  the  agencies  of  the 
government,  and  the  distribution  of  fish  and 
eggs  by  that  Commission  is  by  authority  of  the 
government,  the  transportation  of  fish  and 
eggs  so  distributed  falls  within  the  exception 
of  section  22  of  the  Act. 

Re  U.  S.  Commission  of  Fish  and  Fisheries, 
1  Inters.  Com.  Rep.  606. 

Long  and  Short  Haul;  Fourth  Section. 

There  is  no  counterpart  of  the  fourth  sec- 
tion of  the  Act  of  Congress  in  English  legisla- 
tion; but  statutes  of  similar  character  are  to 
be  found  in  Illinois.    (Act  of  May  2,  1878, 

t8;  R.  S.  188,  p.  884,  §  125;  Starr  &  Curt, 
tat.  g  147);  Massachusetts  (General  Railroad 
Act,  1874.  chap.  872,  §  140);  and  Oregon  (Act 
of  February  28, 1885,  §  4;  Laws  of  1885,  p.  88.) 

But  a  larger  charge  for  a  shorter  haul  is  an 
undue  preference  under  the  English  Statutes. 

Budd  V.  London  &  N.  W.  R.  Co.  4  R.  & 
Can.  Traf.  Cas.  898;  S.  G.  86  L.  T.  N.  S. 
802;  and  the  same  charge  for  a  shorter  haul; 
Denaby  Main  Collierv  Co.  «.  Manchester,  S. 
&  L.  R.  Co.  8  Nev.  &'  Mac.  426. 

But  reductions  in  fare  in  favor  of  longer 
distances  are  proper. 

Hozierv.  Caledonian  R.  Co.  24  L.  T.  889;  1 
Nev.  &  Mac.  27;  Jones  v.  Eastern  Counties 


R.  Co.  8  C.  B.  N.  S.  718;  1  Nev.  &  Mac.  46, 
Ransome  v.  Eastern  C]k)unties  R  Co.  1  Nev.  &i 
Mac.  117. 

''Circumstances  and  conditions"  of  trans- 
portation are  not  changed  by  any  of  the  fol- 
lowing considerations: — Developing  a  new 
trade. 

Denaby  Main  Colliery  CJo.  v.  Manchester,  S. 
&  L.  R  Co.  L.  R.  11  App.  Cas.  97; 

Or  to  secure  traffic  that  would  otherwise  go 
by  other  lines; 

London  &  N.  W.  R  Co.  v.  Bvershed,  L.  R. 
8  App.  Cas.  1029;  Oxlade  «.  North  Eastern  R, 
Co.  1  C.  B.  N.  8.  454;  1  Nev.  &  Mac.  72; 

Competing  with  sea  transportation; 

Budd  V.  London  &  N.  W.  R  Co.  86  L.  T. 
N.  8.  802;  4  R  &  Can.  Traf.  Cas.  393; 

The  place  from  which  goods  are  shipped; 

Ransome  v.  Eastern  Counties  R.  Co.  4  C» 
B.  N.  8.  135;  1  Nev.  &  Mac.  109; 

Place  of  destination; 

Denaby  Main  Colliery  Co.  f>.  Manchester, 
8.  &  L.  ft.  Co.  supra. 

Of  the  character  of  the  shipper,  as  whether 
a  rival. 

Great  Western  R.  Co.  «.  Sutton,  L.  R.  4 
Eng.  <Sb  Irish  App.    H.  L.  226. 

Pooling  arrangements  are  contrary  to  com- 
mon law,  and  to  public  policy  and  have  been 
the  subject  of  several  statutory  prohibitions. 

State  V.  Vanderbilt,  37  Ohio  St.  590;  Mo. 
Pac.  R.  Co.  V.  Texas  &  P.  R  Co.  30  Fed. 
Rep.  2;  Central  Ohio  Salt  Co.  v.  Gutherie,  85^ 
Ohio  St.  666;  Crawford  v.  Wick.  18  Ohio  St. 
190;  Pullman  Palace  Car  Co.  v.  Texas  &  P.  R. 
Co.  11  Fed.  Rep.  625;  Menacho  v.  Ward,  2T 
Fed.  Rep.  529;  Charlton  v.  Newcastle  &  C.  R 
Co.  5  Jur.  N.  8.  1100;  Hare  v.  London  &  N. 
W.  R  Co.  2  Johns  &  H.  80;  Stantcn  v.  Allen, 

5  Denio,  440;  Nashua  &  L.  R  Corp.  v.  Boston 

6  L.  R.  Corp.  19  Fed.  Rep.  804;  Morris  Run 
Coal  Co.  f>.  Barclay  Coal  Co.  68  Pa.  178; 
Note  on  Railway  Pools.  15  Fed.  Rep.  667; 
Central  R.  R  Co.  v.  Collins,  40  Ga.  582. 

Cost  of  service  constitutes  a  real  difference- 
in  "circumstances." 

Denaby  Main  Colliery  Co. «.  Manchester,  8. 
&  L.  R.  Co.  L.  R  11  App.  Cas.  97;  Chicago  «fc 
A.  R.  Co.  V.  People,  67  111.  11;  Ransome  v. 
Eastern  Counties  R  Co.  1  Nev.  &  Mac.  117. 

Constructions  upon  the  English  Statutes  as 
to  the  manner  of  making  schedule  of  rates: 

Colman  v.  G.  E.  R  Co,  4  R.  &  Can.  Traf. 
Cas.  108;  Watkinson  etc.  v.  Wrexham  ete.  R. 
Co.  3  Nev.  &  Mac.  874;  Diphwys  Casson  Slate 
Co.  V.  Festiniog  R.  Co.  2  Nev.  &  Mac.  78; 
Cairnes  v.  N.  ET  R.  Co.  4  R.  «fc  Can.  Traf.  Cas. 
221 ;  Clonmel  Traders  v.  Waterford  etc.  R  Co. 
4  R.  &  Can.  Traf.  Cas.  92;  Jones  v.  N.  E,  R. 
Co.  2  Nev.  &  Mac.  108. 

It  is  provided  by  the  Illinois  Statute  of  1873,. 
§  8,  Starr  &  Curt.  Stat  1885,  §  1'47.  that  *It 
shall  not  be  deemed  a  sufficient  excuse  or  jus- 
tification of  such  discriminations  (same  or 
greater  charge  for  short  haul),  on  the  part  of 
such  railroad  corporation,  that  the  railway  sta> 
tlon  or  point  at  which  it  shall  charge  or  receive 
the  same  or  less  rates  of  toll  or  compensation 
for  the  transportation  of  such  passeneer  or 
freight,  or  for  the  use  and  transportation  of 
such  railroad  car  the  greater  distance,  than  for 
the  shorter  distance,  is  a  railway  station  or 
point  at  which  there  exists  competition  with 
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any  other  railroad  or  means  of  transporta- 
tion." 

The  same  principle  is  settled  by  the  English 
decisions. 

London  &  N.  W.  R.  Co.  v.  Evershed,  L.  R. 
8  App.  Cas.  1029;  Budd  v,  London  &  N.  W.  R. 
Co.  86  L.  T.  N.  8.  802;  4  R.  &  Can.  Traf. 
Cas.  898:  Thompson  v,  London  etc.  R.  Co.  2 
Nev.  &  Mac.  115;  Greenoch  v.  8.  E.  R  Co.  2 
Nev.  &  Mac.  819;  Note,  16  Am.  L.  Rev.  833. 

In  a  case  arising  under  the  Oregon  Act  of 
February  20.  1885,  the  court  directed  the  re- 
ceiver to  charge  "No  more  for  the  carriage  of 
goods  for  a  shorter  haul  than  a  longer  one  in 
the  same  direction,  except  to  and  from  points 
where  the  rate  attainable  is  affected  by  water 
transportation,  in  which  case  he  may  carry  at 
as  low  a  rate  as  the  water  craft  do,  without 
reference  to  the  length  of  the  haul." 

Ex  parte  Eoehler,  28  Fed.  Rep.  529;  8.  O. 
25  Fed.  Rep.  73;  21  Am.  &  En^.  R.  R  Cas. 
52-58. 

As  to  construction  of  Illinois  Statutes,  see: 

Chicago  &  A.  R.  Co.  v.  People,  67  111.  11 ; 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Hill,  14  Bradw. 
(111.  App.)  579;  Wabash  etc.  R.  Co.  ©.  People 
(80  L.  ed.  244);  1  Inters.  Com.  Rep.  81. 

As  to  Massachusetts  Statutes,  see: 

Com.  V.  Worcester  &  N.  R.  Co.  124  Mass. 
561. 

The  Statute  of  North  Carolina  (Code- 
§  1966),  which  imposes  a  penalty  on  any  rail, 
road  company  which  shall  charge  for  trans- 
portation of  any  freight  over  its  road  a  greater 
amount  than  shall  be  charged  at  the  same 
time  by  it  for  an  equal  quantity  of  the  same 
class  of  freight,  transported  in  the  same  direc- 
tion over  any  portion  of  the  same  railroad,  of 
equal  distance,  is  to  be  construed  to  mean  that 
the  compensation  charged  shippers  for  carry- 
ing an  equal  quantity  of  the  same  class  of 
freight,  going  in  the  same  direction,  must  be 
equal  in  amount  for  equal  distances,  no  matter 
on  what  part  of  the  road,  at  any  time  while  its 
list  of  charges  for  carrying  freight  remains 
unchanged. 

Hines  «.  Wilmington  &  W.  R.  Co.  95  N.  C. 
484. 

A  lower  rate  should  not  be  made  for  the 
transportation  of  goods  intended  for  export 
trade. 

Twells  ©.  Pa.  R.  Co.  8  Am.  L.  Reg.  N.  8. 
728;  Mo.  Pac.  R  Co.  v.  Texas  &  P.  R.  Co.  80 
Fed.  Rep.  2;  Denaby  Main  Colliery  Co.  v. 
Manchester,  S.  &  L.  R  Co.  L.  R.  11  App. 
Cas.  97. 

Carrying  local  passengers  from  one  point  on 
its  line  is  not  an  identical  service  with  that  of 
carrying  a  through  passenger  from  the  same 
distance. 

Union  Pac.  R.  Co.  v.  U.  S.  117  U.  8.  355 
(29  L.  ed.  920).  See  also  Missouri  Pac.  R  Co. 
V.  Texas  &  P.  R  Co.  80  Fed.  Rep.  2. 

A  Statute  of  Illinois  enacts  that  if  any  rail- 
road company  shall,  within  that  State,  charge 
or  receive  for  transporting  passengers  or  freight 
of  the  same  class,  the  same  or  a  greater  sum 
for  any  distance  than  it  does  for  a  longer  dis- 
tance, it  shall  be  liable  to  a  penalty  for  unjust 
discrimination.  The  defendant  in  this  case 
made  such  discrimination  in  regard  to  goods 
transported  over  the  same  road  or  roads,  from 
Peoria  in  Illinois  and  from  Oilman  in  Illinois 
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to  New  York;  charging  more  for  the  same 
class  of  goodff  carried  from  Oilman  than  from 
Peoria,  the  former  being  eighty-six  miles  near- 
er to  New  York  than  the  latter,  this  difference 
being  in  the  length  of  the  line  within  the  State 
of  IllinoiB. 

Wabash,  St.  L.  &  P.  R.  Co.  v.  HI.  118  U.  8. 
557  (30  L.  ad.  244);  1  Inters.  Com.  Rep.  81. 

The  Supreme  (^ourt  of  the  United  States 
follows  the  Supreme  Court  of  Illinois  in  hold- 
ing that  the  Statute  of  Illinois  must  be  con- 
strued to  include  a  transportation  of  goods 
under  one  contract  and  by  one  voyage  from 
the  interior  of  the  State  of  Illinois  to  New 
York.    Id. 

And  it  held  further  that  such  a  transporta- 
tion is  * 'commerce  among  the  States,"  even  as 
to  that  part  of  the  voyage  which  lies  within 
the  State  of  Illinois,  while  it  is  not  denied  that 
there  may  be  transportation  of  goods  which  is 
begun  and  ended  within  its  limits  and  discon- 
nect^ with  any  carriage  outside  of  the  State, 
which  is  not  commerce  among  the  States.    Id, 

The  latter  is  subject  to  regulation  by  the 
State,  and  the  Statute  of  Illinois  is  valid  as  ap- 
plied to  it  But  the  former  is  national  in  its 
character,  and  its  regulation  is  confided  to 
Congress  exclusively,  by  that  clause  of  the 
Constitution  which  empowers  it  to  regulate 
commerce  among  the  States.    Id. 

Notwithstanding  what  is  said  in  Munn  v. 
Illinois,  and  Peikv.  Chicago  &  N.  W.  R  Co., 
in  94  U.  8.  118, 164  (24  L.  ed.  77,  97),  the  Uni- 
ted  States  Supreme  Court  holds  now,  and 
has  never  consciously  held  otherwise,  that  a 
statute  of  a  State,  intended  to  regulate  or 
to  tax,  or  to  impose  any  other  restriction  upon 
the  transmission  of  persons  or  property  or  tele- 
graphic messages  from  one  State  to  another,  is 
not  within  that  class  of  legislation  which  the 
States  may  enact  in  the  absence  of  legislation 
by  Congress;  and  that  such  statutes  are  void 
even  as  to  that  part  of  such  transmission  which 
may  be  within  tilie  State.    Id. 

It  follows  that  the  Statute  of  Illinois,  as 
construed  bv  the  Supreme  Court  of  the  State, 
and  as  applied  to  the  transaction  under  con- 
sideration, is  forbidden  by  the  Constitution  of 
the  United  States.    Id. 

The  Commission  has  not  been  given  a  gen> 
eral  dispensing  power  to  relieve  hardships 
under  the  Law,  but  its  power  in  that  regard  is 
strictlv  limited. 

Re  Iowa  Barb  Steel  Wire  Co.  1  Inters.  Com. 
Rep.  605. 

The  Interstate  Commerce  Law  contemplates 
that  the  cases  in  which  the  Commission  is  au- 
thorized to  make  orders  for  suspension  of  its 
operation  are  exceptional  cases,  and  that  where 
onlv  general  reasons  operate,  the  general  law 
shall  be  left  to  its  general  course,  however  se- 
rious  the  consequences  in  particular  cases. 

Jurisdiction  of  the  Commission,  1  Inters. 
Com.  Rep.  78. 

The  mere  probability  that  injury  will  result 
from  the  operation  of  the  Act  will  not  author- 
ize the  Commission  to  direct  a  suspension.  Id. 

IncidentaJ  injuries  under  the  Act  must  be 
borne  for  the  public  good  until  the  Legislature 
provides  a  remedy.    Id. 

The  prohibition  in  the  fourth  section  of  the 
Interstate  Commerce  Act  against  a  greater 
charge  for  a  shorter  than  for  a  longer  cmtance 
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over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  dis- 
tance, as  qualified  therein,  is  limited  to  cases 
in  which  the  circumstances  and  conditions  are 
substantially  similar. 

Re  Southern  R  &  Steamship  Asso.  1  Inters. 
Com.  Rep.  278. 

The  phrase  ''under  substantially  similar 
circumstances,"  in  the  fourth  section,  is  used 
in  the  same  sense  as  in  the  second  section;  and 
under  the  qualified  form  of  the  prohibiiion  in 
the  fourth  section  carriers  are  required  to 
judge  in  the  first  instance  with  regard  to  the 
simUaritv  or  dissimilarity  of  the  circumstances 
and  conditions  that  forbid  or  permit  a  greater 
charge  for  a  shorter  distance.    Id, 

The  Judgment  of  carriers  in  respect  to  the 
circumstances  and  conditions  is  not  final,  but 
Is  subiect  to  the  authority  of  the  Commission 
and  of  Uie  courts  to  decide  whether  error  has 
been  committed  or  whether  the  statute  has 
been  violated.  And  in  case  of  complaint  for 
violating  the  foui'th  section  of  the  Act,  the 
burden  of  proof  is  on  the  carrier  to  justify  any 
•departure  from  the  general  rule  prescribed  by 
the  statute  by  showing  that  the  circumstances 
and  conditions  are  substantialy  dissimilar.  Id, 

The  provisions  of  section  1,  requiring 
charges  to  be  reasonable  and  Just,  and  of 
section  2,  forbidding  unjust  discrimination, 
apply  when  exceptional  charges  are  made  un- 
der section  4,  as  they  do  in  other  cases. 

Re  Southern  R.  &  Steamship  Asso.  t  Inters. 
Com.  Rep.  278. 

The  existence  of  actual  competition,  which 
is  of  controlling  force  in  respect  to  traffic  im- 
portant in  amount,  may  make  out  the  dissimi- 
lar circumstances  and  conditions,  entitling  the 
ca^er  to  charge  less  for  the  longer  than  for 
the  shorter  haul  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  in  the 
longer,  in  the  following  cases: 

(a)  When  the  competition  is  with  carr^rs  by 
water  which  are  not  subject  to  the  provisions 
of  the  statute; 

(b)  When  the  competition  is  with  foreign  or 
other  railroads  which  are  not  subject  to  the 
provisions  of  the  statute; 

(e)  In  rare  and  peculiar  cases  of  competition 
between  railroads  which  are  subject  to  the  stat- 
ute, when  a  strict  application  of  the  general 
rule  of  the  statute  would  be  destructive  of  le- 
gitimate competition.    Id, 

When  the  greater  charge  in  the  aggregate  is 
made  for  the  transportation  of  passengers  or 
the  like  kind  of  property  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  in  the 
longer  distance,  it  is  not  sumclent  Justification 
therefor  that  the  traffic  which  is  subjected  to 
euch  greater  charge  is  way  or  local  traffic,  and 
that  which  is  given  the  more  favorable  rates  is 
ciot. 

(a)  Nor  is  it  sufficient  Justification  for  such 
greater  charge  that  the  short  haul  traffic  is  more 
expensive  to  the  carrier,  unless  when  the  cir- 
cumstances are  such  as  to  make  it  exceptionally 
•expensive,  or  the  long  haul  traffic  exception- 
ally inexpensive,  the  difference  being  extraor- 
dinary and  susceptible  of  definite  proof; 

{b)  IXoT  that  the  lesser  charge  on  the  longer 
haul  lias  for  its  motive  the  encouragement  of 


manufactures  or  some  other  branch  of  indus- 
try; 

(o)  Nor  that  It  is  designed  to  build  up  busi- 
ness or  trade  centers; 

{d)  Nor  that  the  lesser  charge  on  the  longer 
haul  is  merely  a  continuation  of  the  favorable 
rates  under  which  trade  centers  or  industrial 
establishments  have  been  built  up; 

(e)  The  fact  that  long  haul  traffic  will  only 
bear  certain  rates  is  no  reason  for  carrying  it  for 
less  than  cost  at  the  expense  of  other  traffic.  Id, 

The  fact  that  there  is  competition  in  the  car- 
riage of  persons  or  property  to  or  from  a  par- 
ticular place  is  a  circumstance  that  Justifies  a 
common  carrier  under  section  4  of  the  Inter- 
state Commerce  Act  to  charge  less  for  a  long 
haul  to  or  from  said  place  than  a  short  one  in- 
cluded therein. 

Ex  parte  Koehler  (U.  S.  C.  C.)  1  Inters.  Com. 
Rep.  817. 

Passes  to  families  of  employees.  Section  2  of 
the  Interstate  Commerce  Act  in  effect  prohibits 
the  giving  of  passes  or  free  carriage  to  partic- 
uUr  persons;  and  the  exception  allowed  in 
section  22,  in  favor  of  officers  and  employee? 
of  the  road,  does  not  include  the  families  of 
such  persons.    Id, 

Defendant  railway  company  has  two  lines  of 
nearly  equal  length,  one  starUng  from  Provi- 
dence and  the  other  from  East  Providence, 
which  unite  at  Yallev  Falls,  whence  the  main 
line  runs  into  Massachusetts.  The  rate  charged 
by  defendant  on  coal  shipped  at  Providence  is 
the  same  as  on  coal  shippea  at  East  Providence 
as  far  as  Valley  Falls  and  the  next  station;  but 
beyond  that  point  the  rate  on  coal  from  Provi- 
dence is  ten  cents  per  gross  ton  more  than  on 
coal  from  East  Providence.    Eeldi 

(a)  That  this  is  an  unjust  discrimination; 
that  if  it  is  fair  and  reasonable  for  the  defend- 
ant to  make  the  charge  to  Valley  Falls  from 
the  two  termini  the  same,  there  can  be  no  Jus- 
tification for  making  different  rates  to  stations 
beyond,  based  upon  the  fact  that  the  coal  comes 
from  one  terminus  rather  than  from  the  other; 

(b)  That  the  evidence  fails  to  support  the  con- 
tention of  defendant  that  the  extra  rate  upon 
coal  received  at  Providence  is  onlv  a  fair  equiv- 
alent for  the  additional  cost  of  handling  it 
there; 

(c)  That  under  all  the  circumstances  it  is  not 
admissible  for  defendant  to  impose  upon  its  pa- 
trons at  Providence,  whose  investments  were 
made  before  the  East  Providence  line  was  con* 
structed,  an  additional  charge  because  of  the 
inconvenience  attending  the  transaction  of  its 
business  at  that  station,  and  for  which  they 
are  in  no  way  responsible. 

Providence  Coal  Co.  v.  Providence  &  W.  R. 
Co.  1  Inters.  Com.  Rep.  868. 

The  defendant  railway  company  had  for  some 
time  paid  the  cost  of  hauling  coal  which  was 
shipped  by  complainant,  from  complainant's 
wharf  to  defendant's  freight  station  in  Provi- 
dence, without  anv  contract  obligation  to  that 
effect,  but  now  refuses  so  to  do.  ffeld,  that  de- 
fendant cannot  be  compelled  to  continue  pav- 
ing for  such  hauling;  that  what  defendant  did 
for  a  time  as  a  favor  or  by  way  of  encourage- 
ment, it  might  discontinue  at  pleasure,  and 
that  there  is  nothing  in  the  nature  of  a  binding 
usage  about  it.    Id, 
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Under  the  Interstate  Commerce  Act  aUcharges 
made  by  the  receiver  of  a  railroad,  in  respect 
to  such  business  as  falls  under  the  head  of  in- 
terstate commerce,  for  any  service  in.the  trans- 
portation of  passengers  or  property,  or  for 
receiving,  delivering,  storing  or  handling 
property,  must  be  reasonable  and  just;  ana 
such  receiver  may  not  discriminate  in  liis  rates, 
charges  and  facilities  for  or  against  either  of 
two  connecting  steamship  lines,  but  should 
give  to  both  equal  rates  and  facilities  for  trade 
and  travel,  for  equal  service,  from  all  points. 

Re  Petition  of  Mallory,  1  Inters.  Com.  Rep. 
294. 

The  complaint,  in  effect,  asks  from  the  Com- 
mission an  order  that  shall  require  the  defend- 
ant roads  to  receive  freights  at  Schenectady  for 
transportation  at  Boston,  at  rates  less  than  are 
now  charged  by  the  same  roads  for  the  trans- 
portation of  like  freights  to  Boston  from  stations 
nearer  Boston,  under  substantially  similar  cir- 
cumstances and  conditions. 

Such  order,  if  issued,  would  require  the 
roads  to  depart  from  the  general  rule  laid  down 
in  the  fourth  section  of  the  Act. 

While  the  Act  authorizes  the  Commission  to 
permit  exceptions,  it  does  not  authorize  it  to 
reouire  exceptions. 

The  Commission  has  not  power  to  make  rates 
|;eneral1y,  but  only  to  determine  whether  rates 
imposed  by  the  railroads  are  in  conflict  with 
the  statute. 

The  Question  whether  the  rates  now  charged 
complainant  are  excessive  is  not  raised  by  the 
complaint. 

Thatcher  «.  Fitchburg  R.  Co.  1  Inters.  Com. 
Rep.  356. 

By  the  word  "line"  in  the  Act,  a  physical 
line  is  meant,  not  a  business  arrangement; 
and  one  line  of  road  may  be  part  of  several 
lines. 

Boston  &  A.  R  Co.  v,  Boston  <&  L.  R  Co.  1 
Inters.  Com.  Rep.  571. 

Where,  in  a  proceeding  against  several  con- 
necting railroaa  companies  for  charging  more 
for  a  short  than  for  a  long  haul,  one  oi  the  com- 
panies claims  that  its  only  participation  in  the 
alleged  offense  consisted  in  its  sharing  in  the 
low  charges  on  Uie  long  haul,  which  were  not 
in  themselves  alleged  to  be  illegal,  the  com- 
plaint should  not  he  dismissed  as  against  such 
company,  where  its  interest  and  the  liability 
of  the  low  rates  on  long  haul  traffic  to  be  af- 
fected by  changes  made  in  the  hieher  rates  on 
short  haul  traffic  is  so  great  that  In  case  such 
company  had  not  been  made  a  party,  and 
should  ask  to  be  made  a  party,  it  would  be 
proper  to  so  order. 

Boston  &  A.  R.  Co.  V.  Boston  & L.  R  Co.  1 
Inters.  Com.  Rep.  571. 

Where,  in  a  proceeding  by  one  railroad  com- 
pany against  other  companies,  for  charging 
more  for  a  short  than  for  the  long  haul,  it  ap- 
pears that  the  rates  alleged  to  be  illegal  are  local 
rates;  that  the  petitioner  does  not  pay  or  par- 
ticipate in  paying  them;  that  they  are  not  com- 
petitive rates  to  those  imposed  on  the  petition- 
er's road;  and  there  is  no  allegation  that  such 
rates  are  excessive  or  unjust,  and  *  the  sole 
grievance  of  the  petitioner  is  that  the  defend- 
ant companies  accept  through  traffic  at  lower 
rates  than  are  made  by  the  petitioner  and  its 
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connections — such  petitioner  has  no  standing  to 
maintain  the  proceeding.  Id, 

The  right  to  make  greater  charges  for  diort 
than  for  long  hauls  Is  exceptional  and  depends 
in  every  case  upon  the  peculiar  circumstances 
and  conditions;  and  a  ruling  in  reference  there- 
to in  the  case  of  one  carrier  would  not  be  ap- 
plicable to  another  carrier  differently  circum- 
stanced.   Id. 

If  several  railroad  companies  join  in  making 
the  joint  tariff  which  constitutes  the  lesser 
charge  on  the  longer  haul,  while  one  or  more 
of  their  number  rnakes  the  greater  charge  on 
the  shorter  haul,  the  case  is  within  the  fourth 
section  of  the  Act;  and  those  who  make  such 
greater  charge  are  called  upon  to  justify  it  Id. 

Through  business  over  the  defendant  com- 
panies' roads  was  done  by  the  National  Des- 
patch Line  (a  fast  freight  line,  neither  a  cor- 
X>oration  nor  an  association  of  i)ersons,  but  a 
name  under  which  business  was  done),  the  sev- 
eral roads  paying  milage  for  the  cars  used,  fur- 
nished to  such  line  by  a  car  company,  and  the 
earnings  of  such  line  being  divided  amoxig  the 
roads  in  agreed  proportions.  The  tariff  for 
the  long  haul  traffic  m  question  was  made  by 
the  manager  of  the  Despatch  Line,  who  was 
the  agent  for  all  the  roads  over  whicJi  it  did' 
business,  and  was  acquiesced  in  by  them. 
Held,  that  the  defendant  companies  were  re- 
sponsible for  the  long  haul  rates.    Id. 

Held,  that  such  peculiar  facts  are  not  found 
to  exist  as  will  justify  the  greater  charge  over 
the  shorter  line  oy  the  Cental  Vermont  Roads. 
Id. 

Facts  examined,  and  held: 

That  defendant  receives  a  greater  compen- 
sation for  its  haul  from  Indianapolis  to  Mkhi- 
gan  City  than  it  does  for  its  haul  from  Frank- 
fort to  South  Wanatah,  and  consequently  does 
not  on  its  own  line  charge  more  for  the  shorter 
haul; 

That  defendant  does  not,  and  cannot,  con- 
trol the  fixing  of  rates  by  the  crossing  and  in- 
tersecting lines,  and  has  no  option  but  to  ac 
cept  those  rates  which  are  fixed,  and  prorate 
upon  them,  or  to  cease  to  take  grain  alto- 
gether; 

If  it  is  desired  to  test  the  reasonableness  of 
the  through  rate  from  Frankfort  to  New  York, 
all  the  roads  responsible  for  it  should  be  made 
defendants.  It  is  not  enough  to  make  the  ini- 
tial road  defendant,  unless  that  road  has  au- 
thority to  make  the  rate  for  them  all. 

Allen  V.  Louisville  N.  A.  &  C.  R  Co.  1 
Inters.  Com.  Rep.  621. 

Evidence  examined,  and  Tidd:  the  difference 
in  the  rates  at  Mazeppa,  compared  with  the 
rates  at  Red  Wing  and  Lake  City  should 
neither  exceed  2i  cents  on  100  pounds,  nor  one 
third  part  of  the  rates  made  in  the  adjustment 
of  charges  from  competing  towns. 

Raymond  «.  Chicago  M.  &  St  P.  R  Co.  1 
Inters.  Com.  Rep.  627. 

On  complaint  of  millers  and  others  on  the 
Iowa  and  Minnesota  Division,  of  unjust  dis- 
criminationi  held: 

(a)  That  the  complaint  is  well  founded;  that 
the  rate  on  wheat  on  that  division  is  relatively 
too  high;  that  while  a  reasonable  differential 
may  l^  allowed  on  that  division,on  account  of 
greater  distance  and  probable   larger  expense 
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of  transportation  and  the  greater  stringencr  of 
the  competitive  forces  on  the  Rivei  Division, 
the  difference  above  the  present  rate  on  the 
River  Division  should  not  exceed  2^  cents  a 
hundred; 

(b)  That  it  is  not  a  sufficient  compliance  with 
the  Law  that  rates  are  reasonable  in  them> 
selves;  but  they  should  be  so  relatively  reason- 
able as  to  protect  communities  and  business 
against  unjust  discrimination; 

(e)  That  when  the  same  carrier  operates 
paraUel  lines,  and  for  any  cause  accepts  low 
rates  on  one  line,  it  should  furnish  suffi- 
cient corresponding  advantages  to  the  pa- 
trons of  the  other  lines  to  prevent  undue  preju- 
dice and  disadvantage,  and  to  preserve  the  sub- 
stantial equality  contemplated  by  the  statute. 

Boards  of  Trade  Union  v.  Chicago,  M.  &  St. 
P.  R.  Co.  1  Inters.  Com.  Rep.  608. 

The  operation  of  section  4  of  the  Act  sus- 
pended, for  ninety  days,  as  to  the  traffic  of  the 
I)etitioner  between  certain  points. 

Re  Detroit,  G.  H.  &  M.  R  Co.  1  Inters. 
Com.  Rep.  17. 

Petitioning  railroad  company  relieved  tem- 
porarily from  the  operation  of  the  fourth  sec- 
uon,  on  certain  conditions. 

Re  Atchison,T.  &  B.  F.  R.  Co.  1  Inters.  Com. 
Rep.  58. 

The  operation  of  the  fourth  section  of  the 
Act  suspended,  in  its  application  to  certain 
railroads  and  connecting  steamship  lines,  for  a 
period  not  greater  than  ninety  days,  until 
the  Commission  can  make  a  complete  exami- 
nation of  the  matters  alleged  in  the  petition. 

Re  Southern  R.  &  Steamship  Asso.  1  Inters. 
Com.  Rep.  15. 

The  circumstances  and  conditions  touching 
the  transportation  of  passengers  and  freight 
to  and  from  the  Republic  of  Mexico  through 
El  Paso,  Texas,  by  the  Texas  &  Pacific  R.  Co. 
are  (within  the  meaning  of  section  4  of  the  In- 
terstate Commerce  Act)  so  substantially  differ- 
ent from  those  surrounding  transportation  to 
other  points  on  said  railway  as  to  justifv  said 
company  in  establishing  lower  rates  at  El  Paso 
on  freight  transported  for  export  into  and  re- 
ceived from  Mexico  and  for  deliverv  at  El  Paso 
than  is  charged  at  points  between  that  city  and 
the  points  where  the  freights  originate  and 
where  the  distance  and  haul  are  shorter. 

Re  Tex.  &  Pac.  R.  Co.  (U.  S.  C.  C.  E.  D.  of 
La.)  1  Inters.  Com.  Rep.  80. 

For  proceedings  of  the  Commission  relating 
to  complaints  for  violation  of  the  Fourth  Sec- 
tion, applications  for  suspension,  and  orders 
suspending  its  operation,  see  Index  infra,  un- 
der title  "Long  and  Short  Haul." 

Rules  of  Construction. 

Where  English  Statutes  have  been  adopted, 
the  settled  construction  of  those  statutes  is  in- 
corporated in  the  Acts  adopting  them. 

McDonald  o.  Hovey,  110  0.  8.  619  (28  L.  ed. 
269);  Cathcart  «.  Robinson,  80  U.  S.  5  Pet.  265 
(8  L.  ed.  120);  Pennock  v.  Dialogue,  27  U.  S. 
a  Pet.  1  (7  L.  ed.  327);  McCool  v.  Smith,  66 
U.  8. 1  Black,  469  (17  L.  ed.  218);  The  Abbots- 
ford.  98  U.  S.  440  (25  L.  ed.  168). 

See  Address  by  Senator  Cullom,  1  Inters. 
Com.  Rep.  800. 

Transportation  in  a  foreign  country  is  not 
affected  by  the  English  Acts. 


Branley  v.  South  Eastern  R.  Co.  12  C.  B.  N. 
S.  63;  Zunz  v.  South  Eastern  R.  Co.  L.  R.  4 
Q.  B.  589;  S.  C.  88  L.  J.  Q.  B.  209. 

The  Commission  has  no  authority  to  call  a 
railroad  company  to  account  for  any  wronff  of 
which  such  company  may  have  been  guilty 
pripr  to  April,  1887,  when  the  Interstate  Com- 
merce Act  went  into  operation. 

Holbrook  f>.  St.  Paul,  M.  &  M.  R  Co.  1  In- 
ter&  Com.  Rep.  323;  Ottinger  v.  Southern  P. 
R.  Co.  1  Inters.  Com.  Rep.  607. 

Where  no  overt  acts  of  misconduct  on  the 
part  of  a  defendant  railroad  company,  which 
could  support  any  judgment  of  the  Commission 
or  any  mandatory  oroer,  are  made  to  appear, 
the  Commission  nas  no  discretion  but  to  dis- 
miss the  complaint. 

Holbrook  d.  St.  Paul,  M.  &  M.  R  Co.  1  In- 
ters. Com.  Rep.  323. 

RULBB  OF  PrACTIGB. 

Rules  of  practice  adopted  by  the  Commission. 
Appendix  I. 
Sec.    1.  Daily  sessions  at  Washington. 
*'      2.  Applications  under  section  4;  peti- 
tion; verification;  notice. 
**      8.  Investigation  bv  Commission. 

4.  Complaints  under  section  13;  copies 
of  complaint;  ^ames  and  address- 
es to  be  set  forth;  service  of  copies. 

5.  Answer  within  twenty  days;  flliDg; 
verification. 

6.  Hearing  on  complaint  without  an- 
swer. 

7.  Adjournment  and  extension  of  time. 

8.  Hearing  on  issue  joined;  failure  to 
answer. 

9.  Subpenas;  depositions.  (See 
amendment.  Appendix  II.) 

10.  Amendments. 

11.  Copies. 
**    12.  Aflldavits,  before  whom  taken. 

Applications  to  the  Commission  for  special 
exception  under  the  Act  will  be  granted  only 
after  investigation  Qf  the  facts,  upon  a  verified 
petition  formally  presenting  a  case. 

Be  Southern  P.  R  Co.  1  Inters.  Com.  Rep. 
16;  Be  Petition  of  R.  Conductors.  1  Inters. 
Com.  Rep.  18. 

The  Commission  cannot  make  an  order  or 
give  an  opinion  in  advance  of  an  actual  com- 
plaint ana  hearing. 

Be  Inm'ates  of  Kat.  Homes,  1  Inters.  Com. 
Rep.  75;  Be  Petition  of  R.  Conductors,  and  I^ 
Theatrical  Rates,  1  Inters.  Com.  Rep.  18. 

A  desire  to  obtain  a  construction  of  the  In- 
terstate Commerce  Act  is  not  sulficient  to  sup- 
port a  proceeding:  before  the  Commission. 

Boston  &  A.  K.  Co.  «.  Boston  &  L.  R.  Co.  1 
Inters.  Com.  Rep.  571. 

But  it  is  not  held  that  a  complainant  must 
necessarily  have  a  pecuniary  interest  in  order 
to  entitle  him  to  be  heard;  and  it  seems,  under 
the  provisions  of  the  Act,  that  when  an  infrac- 
tion of  the  Act  would  constitute  a  public  griev- 
ance, it  may  be  the  duty  of  the  Commission  to 
investigate  it,  when  brought  to  its  attention  by 
a  responsible  party  in  a  duly  authenticated 
form.    Id. 

Held,  that  the  persons  composing  the  Ver- 
mont State  Grange  of  the  Patrons  ofHusband- 
rv  had  such  an  interest  that  it  was  proper  that 
they,  as  an  association,  should  raise  a  que&tioii 
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as  to  the  justice  of  the  high  rates  complained 
of  by  them,  and  that  the  proceeding  was  main* 
tainable  upon  their  petition.    Id, 

When  an  important  question  is  raised  by  the 
pleading  in  the  case,  the  determination  of 
which  will  affect  others  quite  as  much  as  the 
parties  before  the  Commission,  but  the  parties 
give  their  attention  almost  exclusively  to  the 
other  questions,  and  neither  by  the  evidence 
nor  in  argument  supplv  the  Ck)mmis8ion  with 
the  information  to  enable  it  to  be  understand- 
ingly  determined,  the  Commission  will  decline 
to  decide  it,  and  leave  the  parties  to  bring  it 
forward  aeain  as  they  may  be  advised. 

Rice  f>.  Louisville  &  N.  R.  Co.  1  Inters.  Com. 
Rep.  722. 

An  amendment  to  a  complaint  seekine  to  in- 
troduce new  grievances  and  charges  will  not 
not  be  allowed. 

Riddle  «.  Bait.  &  O.  R.  R.  Co.  1  Inters.  Com. 
Rep.  701. 

Where  complaint  was  served  on  receiver  of 
defendant  company,  naming  him  as  its  presi- 
dent and  alleging  that  the  prior  receivership 
had  determinated,  upon  answer  that  the  re- 
ceivership still  existed,  leave  was  given  to 
amend  the  complaint  to  show  the  existence  of 
the  receivership. 

Reynolds  v.  Western,  N.  Y.  &  P.  R.  Co.  1 
Inters.  Com.  Rep.  685. 

A  motion  to  dismiss  a  complaint  denied,  be- 
cause: 1,  no  notice  of  motion  had  been  given; 
and  2.  because  the  object  of  the  motion  was  to 
reach  the  merits  of  the  case  and  have  them 
passed  upon  summarily,  instead  of  at  the  cus- 
tomary final  hearing. 

Associated  Grocers  of  St.  Louis  «.  Mo.  P.  R. 
Co.  1  Inters.  Com.  Rep.  821. 

It  is  the  desire  of  the  Commission  that  the 
practice  and  proceedings  shall  be  as  simple  as 
possible,  and  that  final  hearings  be  had  forth- 
with, without  the  interposition  of  dilatory  mo- 
tions, etc.    Id. 

Complaint  dismissed,  where  complainant 
failed  to  appear  at  the  hearing  after  notice 
thereof. 

Jackson  v.  St.  Louis,  A.  &  T.  R.  Co.  1  In- 
ters. Com.  Rep.  599. 

On  a  petition  charging  the  exaction  of  un- 
reasonable rates,  the  ourden  of  proof  is  on  the 
petitioner  to  sustain  the  charges  by  evidence 
which  shows  with  reasonable  certainty  that 
they  are  in  substance  true. 

Harding  o.  Chicago.  St.  P.  M.  <&  O.  R  Co. 
1  Inters.  Com.  Rep.  875. 

Hence,  petition  charging  that  the  rates  on 
twine  for  harvesters,  from  Chicago  to  Hudson, 
was  unreasonable,  dismissed  without  prejudice, 
where  the  answer  denied  that  the  rate  was  un- 
reasonable, and  showed  that  it  had  been  re- 
duced, and  neither  party  offered  any  evidence. 
Id. 

The  complaint  charged  unlu^t  discrimina- 
tion in  exacting  an  extra  rate  for  transporting 
cattle  in  a  Burton  stock  car;  the  answer  denied 
the  fact  of  unjust  discrimination,  and  no  proof 
was  given  by  eiUier  side.  Held,  that  it  is  im- 
possible for  the  Commission  to  say  that  if  all 
the  facts  were  before  it,  the  greater  charge 
could  not  be  justified;  and  hence,  as  it  is  not 
suggested  that  further  proceedings  are  desired, 
the  case  must  stand  dismissed,  but  without 
prejudice. 

Ikteb  S. 


Leonard  v.  Union  P.  R.  Co.  1  Inters.  Com. 
Rep.  627. 

The  Interstate  Commerce  Act  contemplates 
that  when  a  complaint  is  made  against  a  car- 
rier, on  the  ground  of  exorbitant  rates,  the  car- 
rier may  change  its  rates  before  a  hearing  is 
had,  so  as  to  remedy  the  matter  complained  of, 
if  it  shall  see  proper  so  to  do. 

Fulton  V.  Chicago.  St.  P.  M.  &  O.  R.  Co.  1 
Inters.  Com.  Rep.  875. 

Hence,  petition  dismissed  without  prejudice, 
where  it  appeared  from  a  reply  filed  by  the 
complainant  to  the  defendant's  answer,  that 
the  rates  originally  complained  of  had  been 
reduced,  and  no  complaint  was  made  against 
such  reduced  rates.    Id. 

If,  at  a  hearing  before  the  Commission,  of  a 
complaint  against  a  railroad  company,  the  de- 
fendant avows  a  purpose  to  comply  with  the 
Law,  the  Commission  must  not  only  assume 
that  the  company  will  do  so  but  must  act  upon 
that  assumption  until  it  has  evidence  that  the 
purpose  is  not  lived  up  to. 

Holbrook  v.  St.  Paul.  M.  &  M.  R.Co.  1  Inters. 
Com.  Rep.  828. 

Under  the  English  Act,  where  the  company 
admitted  having  made  an  undue  preference, 
but  asserted  that  the  cause  of  complaint  had 
been  removed  before  the  application  for  an 
injunction  had  been  filed,  so  that  it  was  not 
necessary  that  an  injunction  should  issue, 
Tield,  that  the  complainant  was  entitled  to  an 
injunction  for  the  future. 

Macfarlane  v.  N.  B.  R.  Co.  4  R  &  Can.  Traf . 
Cas.  269. 

But  an  attachment  for  disobedience  to  a  writ 
of  injunction  was  refused  where  it  api)eared 
by  affidavits  of  the  company  that  it  was  en- 
deavoring to  conform  to  the  order  of  the  court, 
although  it  appeared  that  the  reformed  scale 
of  charges  still  operated  in  some  respects  inju- 
riously to  the  interests  of  the  complainants  and 
advantageously  to  the  other  parties. 

Ransome  v.  Eastern  Counties  R.  Co.  4  C.  B. 
N.  8.  159;  1  Nev.  &  Mac.  116. 

While  the  Commission  will  grant  an  appli- 
cation for  rehearing  for  the  correction  of  an 
error  of  law  or  fact,  it  will  not  direct  a  rehear- 
ing involving  an  expense  to  parties,  unless  sat- 
isfied that  reargument  may  have  the  effect  of 
changing  the  result  Where  the  relation  of 
any  clurner  to  the  matter  complained  of  is  such 
that  it  is,  in  whole  or  in  part,  materially  re- 
sponsible for  the  alleged  grievance,  and  has 
direct  interest  in  any  investigation  of  the  sub- 
ject matter  involved,  and  the  merits  of  the  con- 
troversy cannot  be  investigated  and  determined 
in  the  absence  of  such  carrier  as  a  partv,  then 
that  carrier  should  be  made  a  party  to  tne  pro- 
ceeding, and  if  not  a  party,  no  relief  can  be 
had  against  it. 

Riddle  v.  Pittsburgh  &  L.  E.  R.  Co.  1  Inters. 
Com.  Rep.  778. 

The  Commission  will  not  express  an  opinion 
where  neither  by  complaint  nor  by  application 
for  relief  is  a  case  stated  which  will  come  within 
its  jurisdiction. 

Re  Iowa  Barb  Steel  Wire  Co.  1  Inters.  Com. 
Rep.  605. 

The  Commission  has  no  power  to  construe, 
interpret  or  apply  the  Interstate  Commerce  Act 
in  advance  of  an  actual  act  or  omission  on  the 
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part  of  a  common  carrier  in  contravention  of 
the  provisions  of  the  Act. 

Re  Petition  of  R.  Conductors,  1  Inters.  Com. 
Rep.  18;  Jurisdiction  of  the  Commission,  1 
Inters.  Com.  Rep.  78. 

Upon  petitions  by  railroad  companies  pray- 
inc:  the  Commission  to  "authorize  the  trunk 
lines  to  bill  export  freight  to  Boston  at  New 
York  rates*'  etc.,  ?Uid,  that  as  any  legal  ground 
for  affirmative  action  on  the  part  oi  the  Com- 
mission was  precluded  by  the  fact  that  the  par- 
ties bringing  ihe  practice  to  the  attention  of 
the  Commission  did  so  with  explanations  of  its 
propriety  and  insisting  upon  its  lawfulness, 
no  order  should  be  made  on  the  petitions,  but 
leave  should  be  given  to  withdraw  them. 

Re  Export  Trade  of  Boston,  1  Inters.  Com. 
Rep.  25. 

The  report  and  findings  of  the  Commission 
upon  the  evidence  relate  only  to  the  ascertain- 
ment and  presentation  of  all  the  material  facts 
necessary  to  fairly  and  justly  present  the  mer- 
its of  the  controversy;  and  the  Commission 


does  not  report  evidence  which  is  only  cumu- 
lative, or  which  is  immaterial  or  irrelevant,  or 
mere  details  of  evidence  already  embraced  in 
substantial  facts  stated,  upon  which  the  find- 
ings and  conclusions  of  me  Commission  are 
made. 

Riddle  v,  Pittsburgh  &  L.  E.  R.  Co.  1  Inters. 
Com.  Rep.  773. 

Where  the  pleadings  present  issues  of  fact 
which  cannot  be  disposed  of  by  a  decision 
which  shall  reach  the  merits  without  some 
evidence,  and  no  evidence  is  presented,  the 
case  must  be  dismissed. 

Leonard  v.  Union  P  R.  Co.  1  Inters.  Com. 
Rep.  627. 

The  Commission  will  not  make  an  award 
of  damages  where  the  defendant  is  entitled  to 
have  the  amount  assessed  by  a  jury. 

Riddle  v.  New  York,  L.  E.  &  W.  R.  Co.  1 
Inters.  Com.  Rep.  787;  Heck  v.  B.  Tenn.  V.  & 
Q.  R.  Co.  1  Inters.  Com.  Rep.  775;  Councill  v. 
Western  &  A.  R.  Co.  1  Inters.  Com.  Rep.  688; 
Heard  v.  Qa.  R.  Co.  1  Inters.  Com.  719. 


INDEX. 


ACT  TO  REGULATE  COMMERCE. 

(Intbbstatb  Comhbbcb  Act.) 

1.  Mere  desire  for  constmction  of  Act 

is  not  sufficient  to  support  proceeding  charging 
yiolation  of  section  4.  Boston  d  A.  B.  B,  Co, 
T.  Boston  d  L,  B.  B,  Oo,  671. 

2.  Tlie  Commission  can  not  constme  the 
Act  before  Tiolation  thereof.  Bt  ThMtrieal 
Bates,  18;  Be  Order  of  BaUtoay  Oonductors,  18. 

*  8.  Eicplanation  of  design  of  Act  as  bear- 
ing upon  its  construction.  Address  by  Senator 
OuUom,  800. 

4.  While  the  Act  authorizes  the  Ck)mmission 
to  permit  exceptions,  it  does  not  authorize  it 
to  require  ezceptions.  Thatcher  ▼.  litch- 
burg  B,  -B.  Co.  856. 

Bribps  and  Notes. 
Rules  of  construction.    Note,  872. 

ADJOURNMENT.  See  Continuance  and 
Adjournment. 

AFFIDAVITS. 

May  be  taken  before  any  officer  author- 
ized to  administer  oath.  Bute  12,  Appendix 
1,842. 

AGENTS  AND  BROKERS.    See  Com- 

MERGE,  II,  b;  COMMERCIAL  TrATELERS. 

1.  Companies  may  forbid  their  agents  to  re- 
ceive commiBsions  for  sale  of  tickets 
over  other  company's  roads.  Chicago  etc, 
BBCo.v,  Pmneylvania  Co,  867. 

2.  The  practice  of  paying  commissions  for 
such  sales  is  not  proper.    Id. 

8.  A  complaint  hy  ticket  broker*  hav- 
ing no  apparent  interest  in  the  transaction,  will 
not  be  entertained.  OtHnger  v.  Southern  Pac. 
B,  B.  Co.  607. 

AMENDMENT.  See  Plbaduyo  and  Prac- 
tice, III. 

ANIMALS.      See    Commerce,   41;    Liyb 
Stock. 

ANSWER.    See  Pleading  and  Practice, 
II. 


AND  ERROR. 

In  crises  arising  under  the  law  merchant,  the 
Supreme  Con  A  of  the  United  States  has 
held  itself  less  bound  by  the  decisions  of  the 
state  courts  than  in  other  cases.  (Jited  in 
Smith  ▼.  Alabama  (U.  8.  L.  ed.  508)  809. 

APPLICATIONS.    See  Long  and  Short 
Hattl,  ni:  Rules,  2.  8. 

BAIiGAOE. 


as  to  free  baggage  until  yiolation  of  Act  is 
charged.  Be  Order  of  BaUway  Conductors,  18, 
62.  815,  871;  Traders  <k  Travelers  Union  v. 
PhOa.  it  Beading  B,  Co.  Id. 

2.  The  Commission  has  no  jurisdiction  in  a 
case  presented  involving  agreement  between 
Traders  &  Travelers  Union  and  certain  car- 
riers, for  allowance  of  extra  ft>ee  baggage  to 
passengers  presenting  "baggage  indemnity  cer- 
tificate issued  bv  such  union,  under  ar- 
rangement made  prior  to  time  when  Act 
went  into  effect.    Id. 

BICYCLERS. 

Communication  that  brid^^  eompany 
diseriminates  u^guSnwt  bicyclers.  Be  Ken- 
ton Wheel  Club  of  Covington,  28. 

BILL  OF  LADING.    See  Cohhergb,  52. 

Where  a  bill  of  lading  specifies  the  rate  per 
100  pounds  to  be  paid  for  goods  carried 
but  does  not  state  their  weight,  which  was 
readily  ascertainable,  the  snm  to  be  paid  is 
sufficiently  specified  to  accomplish  the  ob- 
ject of  the  Act.  LittU  Bock  <fc  R  S.  B.  Co.  v. 
Hanniford  (Sup.  Ct.  Ark.)  580. 

BRIDGES.    See  Bictclbr9. 

1.  Ponver  to  reg^ate  commerce  between 
Slates  extends  to  erection  of  piers,  bridges 
and  all  other  instrumentalities  of  commerce 
which,  in  the  judgment  of  Congress,  maj  be 
necessary  or  expedient.  Stockton  v.  BalUmore 
etc.  B.  B.  Co.  (U.  S.  C.  Ct.  N.  J.)  411. 

2.  Act  of  Congress  of  June  16,  1886.  author- 
izing construction  of  bridge  across  Staten 
Island  Sonnd»  known  as  Arthur  Kill,  is 
valid  under  power  of  Congress  to  regulate  in- 
terstate commerce.  Id.;  Decker  v.  Baltimore 
etc.  B.  B.  Co.  (U.  S.  C.  Ct.  N.  Y.)  484. 

Briefs  and  Notbs. 

Power  of  Congress  to  authorize  foreign  cor- 
poration to  build  bridge.  (U.  tt.  C.  Ct.  N.  J.) 
414, 426,  485. 

BROKERS.    See  Agents  and  Brokers. 

BURDEN  OF  PROOF.    See  Evidence. 

CAR  LOAD  CLASSIFICATIONS.   See 

Charges  and  Discrimination,  41. 

CARRIERS.  See  Agents  and  Brokers; 
Baooaob;  Bill  of  Lading;  Chabgbs 
AND  Discrimination;  Commerce:  Con- 
necting Lines;  Depots;  J-iIve  Stock; 
Long  and  Short  Haul;  Passbnobus; 
Rates. 


1.  The  Commission  will  not  make  rales       Common;  who  are;  duties.    Note,    857 
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Charges  and  Discrimination,  I— II,  b. 


CHARGES  AND  DISCRIMINATION. 

I.  In  General. 

II.  Discrimination  Against  Localitibs. 

a.  Bules  a$  to  Bates. 

b.  Particular  Localities. 

I II.  Transportation  of  Specific  Articles. 

IV.  Refusal  to  Furnish  Cars. 

V.  Refusal   to   Afford    Facilities  to 
Connecting  Lines. 

VI.  Carriage  of  Passengers. 

Briefs  and  Notes. 

8ee  Long  and  Short  Haul;  Rates;  Tickets. 

L  In  General. 

1.  Powers  and  procedure  of  the  Com- 
mission.   408,  446. 

2.  Section  1  requiring  charges  to  be  reason- 
able, and  section  2,  forbidding  unjust  discrimi- 
nation, apply  when  exceptional  charges 
are  made  under  section  4,  as  they  do  in  other 
cases.  Be  Southern  B.  dt  8.  Asso,  {Be  Louis- 
ville dt  NashtfiUe  B.  Co.)  278. 

8.  A  variety  of  practical  considerations  must 
enter  into  making  of  frei^rbt  rates  and  de- 
termine to  a  great  extent  whether  rates  are 
reasonable,  mans  v.  Oregon  Bailu>ay  db  Nati 
gatian  Co.  641. 

4.  Railroad  companies  cannot  be  required  to 
make  freight  rates  upon  mere  conject- 
ures.   Id. 

5.  The  burden  of  proving  the  exaction  of 
unreasonable  rates  is  on  petitioner.  Hard- 
ing ▼.  Chicago  etc.  B.  B.  Co.  875. 

II.  Discrimination  Against  Localitibs. 

a.  Bules  as  to  Bates. 

6.  The  relative  reasonableness  of  rates 
from  western  points  to  Atlantic  seaboard  is 
governed  hy  circumstances  and  condi- 
tions affecting  traffic  to  points  between  which 
rates  are  given.  Boston  Chamber  of  Commerce 
▼.  Lake  Shore  dt  M.  S.  B.  Co.  754. 

7.  The  length  and  character  of  the  haul,  the 
cost  of  the  service,  the  volume  of  the  business, 
and  the  conditions  of  competition,  etc.,  are 
elements  bearing^  upon  such  charfl^s. 
Id. 

8.  Rates  should  be  so  relatively  reason- 
able as  to  protect  communities  and  business 
a;|ainBt  unjust  discrimination.  Boards  of  Trade 
iJnion  V.  Chicago,  M.  dt  St.  P.  K  Co.    608. 

9.  A  carrier  operating  parallel  lines  and  ac- 
cepting lower  rates  on  one  line  should 
make  corresponding  charges  on  other  line.  Id. 

10.  When  a  railroad  company  in  establish- 
ing its  charges  on  the  different  branches  of  its 
road  so  adjusted  them  as  to  divert  trade  and 
business  to  one  locality,  such  unreasonable 
preference  for  one  place  is  not  excused 
by  the  fact  that  the  rates  are  the  result  of 
competition  with  other  carriers.  Bavmond 
▼.  Chicago,  M.  db  St.  P.  B.  Co.  627. 

1 1 .  An  advantag^e  given  to  a  competing 
town  on  a  main  line  must  not  be  unreasonable. 
lil. 

-  12.  It  is  not  ground  of  complaint  that  railroad 
company  equalises  its  rates  as  between 
Inter  S. 


small  and  lar^re  towns*  although  the  effect 
may  be  prejudicial  to  ttie  latter.  Crews  v. 
Bichmond  db  D.  B.  Co.  708. 

18.  The  purpose  of  the  Interstate  Commerce 
Act  requires  that  when  circumstances  will 
fairly  admit  of  it,  char^res  to  all  points  for 
like  service  should  be  made  relatively 
equaL    Id. 

14.  When  the  reasonableness  of  rates  is  in 
question,  charges  on  long  throu^rb  lines  can- 
not offer  a  just  basis  for  comparison  with  lo- 
cal rates  for  relatively  short  distances.    Id. 

15.  A  carrier  is  not  responsible  for 
rates  made  by  connecting^  road  merely 
because  of  its  giving  them  in  connection  with 
its  own  rates  to  parties  making  through  ship- 
ments.   Id. 

16.  That  a  refusal  to  g^ve  a  through 

rate  as  for  one  shipment  operates  prejiidi- 
cially  to  the  town  desiring  privilege,  does  not 
make  the  refusal  an  unjust  discrimination, 
when  the  carrier  applies  the  same  rule  to  all 
towns.    Id. 

17.  Discrimination  must  consist  of  allow- 
ing one  party  what  is  denied  another.    Id, 

18.  Carrier  need  not  grive  the  merchants 
of  towns  on  its  line  the  privilefl^e  of  ship- 
pinjSf  their  goods  from  the  point  of  purchase  to 
their  own  locality  and  from  there  to  the  place 
of  sale  of  the  goods,  at  the  same  rate  as  would 
have  been  charged  from  the  point  of  purchase 
to  the  point  of  ultimate  delivery.    Id, 

b.  Particular  Localities. 

19.  Beatrice,  Neb. — Beatrice  Board  of  Trade 
V.  Unum  Pacific  B.  Co.  el  al.  701. 

20.  Biloxi  in  favor  of  New  Orleans— Dun- 
bar  V.  LouistdOe  db  NashmOe  B.  Co,  592. 

21.  Boston — Boston  Chamber  of  Commerce  v. 
BoiUm  db  Albany  B.  Co  et  aL  ^JMt,  891,  462. 
604. 

22.  There  is  no  unjust  discrimination  in 
charging  more  to  Boston  than  to  New  York  in 
rates  from  Chicago.  Id.  754.  Export  Tirade  of 
BosUm,  Be,  18,  28,  25;  Fitfhburg  B.^Co.  26. 

28.  Carriage  by  indirect  roxxXj^—Ketron  v. 
NiyrfoVc  db  Western  B.  Co.  488,  588. 

24.  Delaware — Fruits  and  vegetables — Dda- 
ware  State  Orange  v.  New  York,  Phila.  db  Nor- 
folk B.  Co.  el  al.  649. 

25.  Detroit,  Mich.— D^^wi^  Board  of  Trade 
v.  Grand  Trunk  B.  Co.  698,  701. 

26.  Hartford,  Conn. — Water  Commerce — 
Harif<n^  db  N.  7.  Trans,  Co,  v.  New  York  db 
New  England  B.  Co.  814. 

27.  Hartwell,  Qd^.-^McMuUan  y.  Bichmond 
db  Danville  B.  Co.  488. 

28.  Hot  Springs,  N.  C.—Eot  Springs  y.  West- 
ern N.  C.  B.  Co.  816. 

29.  Hudson.  Minn. — Fulton  v.  Chicago,  St. 
Paul,  M.  db  0.  B.  Co.  875;  Harding  v.  Same, 
875. 

80.  Lincoln,  Neb. — Lincoln  Board  of  Trade 
V.  Chicago,  B.  db  Q.  B.  Co.  et  al.  647;  Lincoln 
Board  of  Trade  v.  Southern  Pacific  B.  Co.  647, 
702;  Lincoln  Board  of  Trade  v.  Union  Pacific 
B.  Co.  702;  Plummer  v.  Union  Pacific  B,  Co.  et 
al,  618. 
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81.  MarBhallville,  Q^.—Slappey  v.  CetUral 
ROo.cf  Qa,  a  al.  675,  812. 

82.  Milwaukee,  Wis.—Milwaukee  Chamber 
qf  Oamm&rce  y, Flint  db  Fere  Marquette  Rr  Co. 
et  al.  774,  792. 

88.  Minneapolis.  Minn.^/SS^.  Louie  MiU&re' 
Asao.  Be,  22. 

84.  New  OrleanSjLa. — Cotton — New  Orlear^e 
Cotton  Exehange  v.  New  Orleane,  Cincinnati  d 
Texas  Pac.  R.  Co.  648. 

85.  Opelika,  Ala.,  in  favor  of  Montgomery 
and  Columbus— CWwm^tw  <fc  Western  B.  Co. 
814,  494;  Harutdl  v.  Columbus  d  Western  B. 
Co.  494,  681;  Be  OpeUka  Boa/rd  of  Trade,  814, 
494,  681. 

86.  Phillipstown  and  Brady's  Bend—Coal— 
AUegTieny  Biter  Coal  Producers  Asso.  y.  AUe- 
ghmy  VaUey  R  Co.  604. 

87.  Providence  and  East  Providence,  R.  I. — 
A  higher  rate  on  coal  from  Providence  than 

from  East  Providence  is  an  unjust  discrimina- 
tion, and  under  the  circumstances  it  is  not  per- 
missible to  make  an  additional  charge  because 
of  inconvenience  attending  transaction  of  busi 
ness  at  East  Providence.  Providence  Coal  Co. 
V.  Providence  db  Wtyrcester  B.  Co.  816,  863. 

88.  Walla  Walla.  W.  T.— The  Oregon  Rail- 
way &  Navigation  Company  is  oraered  to 
cease  chardng  more  than  28^  cents  per  100 

Sounds  or  f  4.70  per  ton  on  wheat  transported 
y  it  on  its  lines  from  Walla  Walla,  Washing- 
ton Territory,  to  Portland,  Oregon,  during  the 
present  craln  season.  JSvans  v.  Oregon  Bail- 
way  dh  Navigation  Co.  814,  826,  641;  Beed  v. 
Same,  814,  828,  641. 

IIL  Transpobtation  of  Spbcifio  Abtioles. 

89.  The  Commission  should  clearly  see  that 
duty  requires  an  answer  to  the  question,  on  ex- 
parte  application,  whether  special  prMlegem 
by  a  railroad  to  manufacturers  in  a  sing^le  line 
of  trade*  and  not  to  manufacturers  generally, 
is  coD8istent  with  the  law,  before  it  does  so.  Be 
Iowa  Barb  Steel  Wire  Co.  605. 

40.  Beer  from  Milwaukee — StaM  v.  Oregon  B. 
dt  Nav.  Co.  814. 

41.  Car  load  classifications — Leggett  v.  Balti- 
more db  0.  B.  Co.  896;  Thurber  v.  New  York 
Central  dhK  B.  B.  Co.  et  al.  897.  684. 

42.  Cattle  in  Burton  stock  cars — Leonard  v. 
Union  Pac.  B.  Co.  472.  627. 

43.  The  expense  of  hauling  the  Burton  cars  in 
one  direction  unloaded,  since  by  their  construc- 
tion they  are  not  suited  to  carry  general  freight, 
and  the  fact  that  a  large  percentage  of  ordi- 
nary cattle  cars  are  back  loaded  upon  long 
hauls  of  western  roads,  are  considerations 
which  justify  difference  in  charge  against  ship- 
pers who  prefer  to  hire  improved  stock  cars. 
Burton  Stock  Car  Co.  v.  Chicago,  BurUngton  dk 
Quiney  B.  R  Co.  829. 

44.  Classification  of  freights  and  underbill- 
ing — Commercial  Exchange  ofPhHa.  v.  Brie  De- 
spateh,  778,  821;  Re  UnderbOUng,  778, 818,  821; 
Walker  v.  Baltimore  dk  0.  B.  Co.  eial.  649. 

45.  Underbilling  weights  of  freieht,  whereby 
one  person  pays  less  compensation  for  like  serv- 
ices than  another  is  written  inhibition  of  Ac^. 
Be  UnderbiUing,  813. 
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46.  Every  carrier  is  held  liable  for  correct 
ness  of  weight  and  classification  of  freight  re- 
ceived so  far  as  same  can  be  practically  ascer- 
tained.   Id. 

47.  Devices  for  evasion  of  Act  commented 
on.    Id. 

48.  Recommendations  by  Commission  for 
regulations  for  detecting  underbilling  and  of 
legislative  action  imposing  penalty  upon  ship- 
pers guilty  of  underbilling.    Id. 

49.  Coal  rates— Ohio  Coal  Exchange  v.  Wis-  c- 
consin  Cent.  R  Co.  798,  812;  Bend  v.  Chicago 
dk  N.  W.  B.  Co.  793. 812. 

50.  A  discount  allowed  by  a  railroad  com- 
pany where  consignments  of  coal  in  one  year 
shall  amount  to  80,000  tons  or  upward  is  an 
unjust  discrimination.  Providence  Goal  Co.  y. 
Providence  dk  Worcester  B.  Co.  863. 

51.  Differences  in  rates  per  car  load  and  less 
quantities— ^yrM  v.  Union  Pacific  B.  Co.  897; 
Classification  ofBailroad  Freights,  817.  355. 

52.  Grain  and  flour  from  8chenectadv,  N.  Y. 
—Thatcher  v.  FUchburg  B.  Co.  356. 

53.  Live  stock  from  Covington,  Ky. — Car- 
riers cannot  make  the  yards  of  a  certain  com- 
pany their  exclusive  stock  depot  at  a  certain 
place,  there  being  other  stock  yards  near  by 
charging  lower  rates.  Keith  v.  Kentucky  Cent- 
ral R  Co.et  al.  816.  601. 

54.  Lumber — ^Railroad  Ties — Classification 
of  railroad  ties  in  different  class  from  other 
lumber  is  an  unjust  discrimination.  Reynolds 
V.  Western  New  York  dk  P.  R  Co.  600.  685; 
Reynolds  v.  New  Y<yrk  db  PhUa.  R.  Co.    Id. 

55.  Rates  of  carrier  under  desire  to  keep  up- 
on its  line  a  material  for  which  it  has  use  or  to 
keep  the  price  low  for  its  own  advantage  can- 
not be  justified.    Id. 

56.  Lumber — Differences  in  rates  between 
hewn  and  sawed  lumber— c/a«A»<m  v.  SL  Louis, 
Arkansas  db  Texas  R.  Co.  476.  599. 

57.  Lumber  from  Dal  ton.  Ga. — Fa/rra/r  y. 
East  Tennessee,  Va.  dk  Qa.  B.  Co.  etal.  600, 764. 

58.  Lumber  from  Pair  Haven,  Yt.— Griffith 
V.  Delaware  dk  Hudson  Canal  Co.  896,  483. 

59.  Meat  products  from  Chic&eo^** Dressed 
ifMrf  C7a«M,'*^294,  803,  814,  464. 

60.  Milk  from  Orange  Co.  N.  Y. —Howell  v. 
New  York,  L.  E.  dk  W.  B.  Co.  467;  Be  Milk 
Traffic,  24,  292,  815.  467. 

61.  Mineral  water  from  Lansing.  Mich. — 
Michigan  Congress  Water  Co.  v.  Chicago  dk  O. 
T.  B.  Co.  797. 

62.  Pearline,  classification— iV^  ▼•  South- 
ern Bailway  dk  Steamship  Asso.  486. 

68.  Pearline  must  be  placed  in  fifth  class 
freight  in  classification  of  Southern  Railway 
&  Steamship  Association,  and  relative  differ- 
ence in  rates  on  pearline  and  common  soap 
must  not  exceed  difference  of  sixty  cents  per 
100  pounds  on  pearline  and  thirhrthree  cents 
on  common  soap.  Pyle  v.  East  Tennessee,  Va. 
dk  Ga.  B.  Co.  600,  767. 

64.  Rates  for  carrying  pearline  and  common 
soap  to  be  maintained  by  Southern  Railway  & 
Steamship  Association,  stated.    Id. 

65.  Statement  of  ffrounds  of  difference  of 
classification  of  freight  by  railroad  companies 
given.    Id. 
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66.  Petroleum  oil — Brady  ▼.  Pa.  R,  Co. 
649,  810;  Nieoliay,  Pa.  R.  Co.  649.  810;  Riee 
V.  Weitern  N.  T.  cfe  P.  R.  Co.  717.  792,  796. 
811;  Riee  v.  Louimlle  db  NashvilU  R.  Co.  et  al. 
854.  876.  448,  478-482.  722. 

67.  Terms  for  rolling  stock  for  transporta- 
tion of  petroleum  oil  snould  be  uniform  and 
published  with  rate  sheets.  Riee  v.  Louimlle 
ANaehviUe  R.  Co.  722. 

68.  If  from  peculiarity  of  traffic,  carrier 
cannot  supply  such  stock,  and  consignors  sup- 
ply it  for  themselves  carriers  must  not  allow 
its  deflciences  in  this  particular  to  be  made 
means  of  putting  at  advantage  those  who  make 
use  in  same  traffic  of  facilities  it  supplies.   Id. 

69.  Charge  of  transportation  of  oil  in  tank 
cars  should  be  same  as  charged  for  transpor- 
tation of  barrel  shipments  of  oil.    Id. 

70.  That  there  are  greater  risks  to  carrier's 
property  from  such  shipments  does  not  justify 
greater  charges  therefor.    Id. 

71.  Allowance  can  be  made  to  owners  of 
tank  cars  for  their  use.    Id. 

72.  United  States  supplies — A  carrier  may 
make  special  rates  with  individuals  to  enable 
the  latter  to  make  proposals  to  the  Interior  De- 
partment for  transportation  of  Indian  supplies, 
such  transportation  being  for  the  United 
States.    Re  Indian  Supplies,  22. 

78.  Wheat  from  Colfax,  W.  T.—McClaine 
y.  Oregon  R.  dk  Nav.  Co.  895. 

74.  Wheat  from  Mazeppa.  Minn. — Raymond 
V.  Chicago,  MUwaukee  dt  St.  P.  R.  Co.  474. 627. 

75.  Wheat  from  Minnesota  towns — Boards 
of  Trade  Union  y.  Chicago,  MUtoaukee  <fc  St.  P. 
R.  Co.    608. 

IV.  Refusal  to  Furnish  Cars. 

76.  Rice  v.  LauimOe  db  NaehvUle  R.  Co.  722. 

77.  Refusing  to  furnish  cars  for  transporta- 
tion, when  all  cars  are  needed  for  trans- 
portation of  freight  which  has  accumiilat- 

ed  along  the  line  is  not  violation  of  Act.    i^ 
die  V.  Pittsburgh  A  L.  E.  R.  Co.    601,  688. 

78.  It  is  duty  of  carrier  to  fbmish  cars 
ratably  to  shippers  along  its  line  until  the 
emergency  is  ptuased.    Id. 

79.  A  charge  of  preference  of  cars  to  one 
trade  over  another,  and  of  a  preference  to 
shippers  in  not  requiring  them  to  load  or  un< 
loaa  its  cars  promptly  was  not  sustained  by 
the  evidenoe.    Id. 

80.  At  times  of  special  pressoret  regular 
cQatomers  are  not  entitled  to  preference 

over  occasional  ones.    Riddle  y.  New  York,  L. 
B.  A  W.  R.  Co.    787. 

81.  Shipper  need  not  make  special 
contract  with  carrier  to  be  entitled  to  trans- 
portation for  goods.    Id. 

82.  Less  desirable  fre^ht  must  be  ac- 
cepted upon  reasonable  terms,  as  well  as  that 
wmch  is  more  desirable.    Id. 

83.  When  equipment  of  carrier  usually 
applied  to  transportation  of  particular  article 
is  not  equal  to  demand*  oarrier  must  ap- 
propriate other  cars  to  such  service.    Id. 

84.  Carrier  is  not  Justilled  in  refusing  cars 
for  transportation  of  coal  at  certain  point  by 
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fact  that  it  could  make  more  money  by  ns- 
inff  its  regular  coal  cars  on  another  portion 
of  its  line.    Id. 

85.  That  at  certain  time  article  can  not  be 
•profltably  shipped  at  existing  tariff 
rate  is  not  conclusive  evidence  that  mat  rate 
is  unreasonable.    Id. 

86.  The  N.  Y.,  L.  E.  A  W.  R  Co.,  extending 
to  Dayton,  Ohio,  by  a^eement  being  consid- 
ered with  C., C, C.  &  I.  K.  Co..  extending  from 
Dayton  to  Cincinnati,  an  initial  road  at  Cin- 
cinnati, with  the  right  to  make  rates  to  Uiat 
place,  Cincinnati  must  be  treated  as  point  up- 
on line  for  the  purpose  of  proceeding^ 
against  the  company  for  unjust  discrimination 
in  furnishing  coal  cars.    Id. 

87.  Carrier,  charged  with  unjust  discrim- 
ination, may  show  that  it  made  extra  ezer- 
tions  in  good  faith  to  obtain  cars  for  ship- 
per from  connecting  line  to  whom  shipper  hid, 
to  look  for  such  cars.  Riddle  v.  Baiumore  dt 
O.R.  Co.  701,778. 

88.  In  absence  of  custom,  carrier  need  not 
notify  shipper  that  it  can  not  obtain  cars 

for  his  freight;  it  is  the  duty  of  the  shipper  to 
obtain  this  Information  for  himself.    Id, 

89.  Refusal  to  carry  coal — Eepk  v.  East  Ten- 
nessee, Va.  dk  Oa.  R.  Co.  et  al.     498.  775. 

90.  Transportation  of  lumber— Missouri  dh 
111.  Tie  dt  LAimber  Co.  v.  Cape  Girardeau  <& 
Southwestern  R.  Co.    292. 

91.  Dakota  whesit—Holbrook  v.  St.  Paul, 
Minneapolis  dk  Manitoba  R.  Co.    815.'828. 

92.  Manitoba  wheat — Derby  v.  St.  Paul^ 
Minneapolis  dk  Manitoba  R.  Co.    815. 

V.  RsFUBAL  TO  Afford  Facilitibb  to  Con- 

NBCTiKO  Lines. 

98.  Interchange  of  traffic — Western  dk  At- 
lantic R.  Co.  V.  East  Tmn.,  Va.  dt  Oa.  R.  Co. 
488;  Worcester  Excursion  Car  Co.  v.  Pennsyl- 
vania R.  Co.  811. 

94.  Burton  Stock  Car  Company,  which  fur- 
nishes stock  cars  to  shippers  over  railroad,  does 
not  exchange  with  or  use  cars  belonging  to 
others,  and  Is  not  a  connecting  line  entitled  to 
equal  facilities  for  interchange  of  traffic  under 
section  8.  par.  2,  of  Act.  Burton  Stock  Car  Co.  y. 
Chicago  etc.  R.  R.  Co.    829. 

95.  Such  company  is  not  unjustly  discrimi- 
nated against  by  refusal  of  railroad  companies 
to  pay  same  rate  of  milage  for  its  cars  as  for 
ordinary  freight  cars.    Id. 

96.  Customary  milage  rate  for  freight  cars 
of  other  railway  companies  used  upon  paying 
company's  line,  and  which  payment  is.  by  in- 
terchange of  cars,  practically  equalized  among 
different  roads,  is  not  the  measure  of  payment 
for  the  use  of  cars  belonging  to  other  i)ersons 
than  railroad  companies.    &. 

97.  Charges  by  receiver  of  railroad  in  rela- 
tion to  interstate  commerce  business  must  be 
reasonable  and  just;  and  there  can  be  no  dis- 
crimination as  to  rates,  charges  or  facilities  for 
or  against  two  connecting  steamehip  lines. 
Re  MaUory  (U.  8.  C.  Ct.  Fla.)  294. 

98.  Refusal  to  interchange  freight— Omm 
V.  Richmond  d  Danville  R.  Co.  490,  492,  708; 
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Eentueky  db  Ind,  Bridge  Co,  y.  LouuvUle  dt 
J^a$h9%U6  R  Go.    703.  715. 

99.  Hefusal  to  accept  shipments  of  wheat 
unless  billed  to  elevators — Milwaukee  Chamber 
ofQmmeree  v.  Chicago,  M,  dbSt,  P. R,Co, 795. 

YI.  Cabbiaob  of  Pabsbnobbs. 

100.  It  is  an  unjust  discrimination  to  remove 
a  colored  passenger  holding  a  first  class 
ticket  from  a  first  class  car,  to  a  second  class 
car,  less  clean  and  comfortable.  Heard  v. 
Georgia  R,  Co,  814.  719;  CoundU  v.  Weetcfim  A 
AtlarUieB.  Co,  292.  855.  688. 

101.  The  separation  of  white  and  colored 
passengers  is  lawful  if  the  accommodations 
are  equal  in  all  respects.    Id. 

102.  The  Commission  declines  to  proceed  on 
the  plaintiff's  claim  for  damages,  for  injuries 
(lone  in  his  violent  removal  from  car.  leaving 
him  his  remedy  in  the  courts.    Id.    688. 

108.  Twenty-five  dollars  per  1.000  miles  is 
not  unreasonable  rate  for  milaee  ticket*  Ae- 
Kociated  WholeHole  Groeere  v.  msaouri  Pae,  B, 
Co.    821,  898. 

104.  Rate  at  which  excursion  or  commu- 
tation tickets  are  sold  does  not  entitle 
milag^e  ticket  purchaser  to  complain  of 

unjust  discrimination  if  charged  a  higher  rate. 
Id. 

105.  A  sale  of  milage  tickets  to  commer- 
cial travelers  at  lower  prices  than  they 
are  sold  to  public  generally,  is  an  unjust  dis- 
crimination.   Id.;  Larrieon  y.  Chicago  etc.  B. 

B.  Co.  869. 

106.  A  release  of  liability  by  commer- 
cial travelers  is  not  a  good  consideration  for 
such  discrimination.    Id.  869. 

107.  Section  2  of  Act  prohibits  giving  of 
passes  to  particular  persons,  and  the  excep- 
tion allowed  in  section  22  in  favor  of  officers  and 
employees  of  road  does  not  include  the  fami- 
lies of  such  persons.    Ex  parte  Koehler  (U.  8. 

C.  Ct.)  817. 

108.  In  the  absence  of  an  actual  case,  the 
Commission  will  not  pass  upon  the  question  of 
passes  to  the  United  States  Fish  Commission. 
Be  U.  8.  Commiedon  of  Fish  and  Fitheriee,  606. 

109.  Use  of  by  Territorial  Judge  of  Dakota. 
TutOe  V.  Northern  Pacific  B.  Co.  488.  688. 

110.  Complaint  Dexter  v.  Chicago,  B,  d  Q, 
B.  Co.  598. 

111.  Land  explorers  and  settlers  are  not 
entitled  to  lower  rates  than  the  general  public. 
6mith  y.  Northern  Pac.  B.  B.  Co.  611. 

112.  Hates  may  be  reduced  for  religious 
teachers  and  as  act  of  charity.  Be  Bmgioiu 
Teachers,  21. 

118.  Emi^ants  from  Castle  Garden.  New 
York  City.  Sav&ry  v.  New  York  Central  dt  H, 
B.  B,  Co.  695;  8a/eery  v.  Trunk  Linee,  488. 

114.  Fares.  Half  rate.  Be  Inmatee  of 
Nat.  Homee,  75.. 

115.  Passeneer  rates  between  Hot  Springs 
and  Arika.  Is .  C.  Hot  Springs  v.  Western 
North  Carolina  R  Co.  816. 

116.  Tickets.  Through  passenger.  Chi- 
cago db  Alton  R  Co.  v.  Pa.  R  Co.  291,  298, 
357. 
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117.  Complaint  by  ticket  broker,  having  no 
apparent  interest  in  transaction,  ailing  dis- 
crimination in  allowing  transfers  of  return 
portions  of  tickets,  will  not  bo  entertained. 
Ottinger  v.  Southern  Pac.  B.  Co.  607. 

118.  The  Commission  will  not  make  rules  as 
to  fi*ee  bafl^^a^^  until  violation  of  Act  is 
charged.  Be  Order  of  BaUway  Conductors,  18; 
Traders  dk  Travelers  Union  v.  Phila.  dk  Bead- 
ing B.  Co.  18,  62,  815,  871. 

119.  The  Commission  has  no  Jurisdiction  in 
a  case  presented  involving  agreement  between 
Traders  &  Travelers  Union  and  certain  car- 
riers, for  allowance  of  extra  free  baggage  to 
passengers  presenting  "bageaee  indemnity 
certificate*'  Issued  by  such  Unfon  under  ar- 
rangement made  prior  to  time  when  Act  went 
into  effect.    /<;.  871. 

Bribfs  and  Notes. 

Discrimination ;  general  rule;  against  lo- 
calities; against  specific  article;  character, 
quantity,  value  of  ^ods ;  classification;  un- 
derbilling;  competition;  furnishing  cars;  con- 
necting lines;  express  companies;  stations; 
yards;  terminal  facilities.    Note,  859-867. 

Difference  in  cost  of  service  so  as  to  Justify 
reasonable  difference  in  rates.    725. 

Complainant  has  burden  of  proof.    724. 

Carriage  of  passen^rers.    Note,  867. 

CLASSIFICATION     OF     FREIGHT. 

See  Chaboes  akd  Discrimination,  44-48. 

COLORED  PERSONS. 

1.  It  is  an  unjust  discrimination  to  remove 
a  colored  passenger  holding  a  first  class  car 
ticket  from  first  elass  car  to  a  second  class 
car.  less  clean  and  comfortable.  Heard  y. 
Georgia  B.  Co.  814,  719;  CoundU  v.  Western  dk 
Atlantic  B.  Co.  292.  855.  688. 

2.  The  separation  of  white  and  colored 

Sassen^rs  is  not  unlawful  if  the  accommo- 
ations  are  equal  in  all  respects.    Id. 

8.  The  Commission  declined  to  proceed  on 
plaintiff's  claim  for  damages*  for  injuries 
done  in  his  violent  removal  from  car,  leaving 
him  his  remedy  in  the  courts.    Id.  688. 

COMBINATIONS. 

1.  Any  one  member  of  a  Joint  combina- 
tion may  file  copies  of  Joint  tariff  for  all 

the  members.    Be  Filing  Copies  of  Joint  Tariff, 
76. 

2.  Complaint  against  Trunk  Lines  alleging 
combinations  to  exclude  emigrant  company 
from  interviewing  emigrants  at  Castle 
Garden.  New  York  City.  Savery  y.  Trunk 
Lines,  488. 

COKMERCE. 

L   POWSB  OF  C0NORE88. 

n.  STATB  PowmS  AND  Rbstrictions. 

a.  Interstate  Commerce  Generally. 

b.  License  Ta»  upon  Nonresidents. 

c.  Pifliee  Begulaions. 

d.  Foreign  Corporations. 

in.  LniBs   WHObLT   WiTHm  Statb;  Coh- 
mcmie  Linbs;  Othxb  SoBjBcm 
OF  Intbrstatb  Commsbok  Act. 
Briefs  and  Notbs. 
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I.   POWBB  OF  Ck>NQKB8S. 

1.  Power  to  regulate  interstate  commerce 
vested  in  Congress  is  the  power  to  prescribe 
the  rales  by  which  it  shall  be  governed. 
Qloueester  Ferry  Co,  y.  Penn9ylf)anta  (U.  S. 
Sup.  Ct.)  882. 

2.  The  power  of  Congress  is  supreme  over 
interstate  commerce,  unembarrassed  by  state 
laws.  Id.;  Stockton  v.  Baltimore  etc.  B.  B.  Co. 
(U.  B.  C.  Ct..  N.  J^  411.  8.  P.  cited  in  Bow- 
man  v.  Chicago  dfiL  W,  B,  Co,  (U.  8.  8up.  Ct.) 
838. 

3.  The  failure  of  Congress  to  make  express 
regulations  indicates  that  the  subject  shall 
be  free.  OUmcester  Ferry  Co.  v.  Pennaylvania 
<U.  8.  Sup.  Ct)  382; PAiZd.  etc.  Steamship  Co.  V. 
Pennsylvania  (U.  8.  Sup.  Ct.)  808;  BMins  v. 
Taxing  District  ofSIielby  Co.  (U.  8.  Sup.  Ct^ 
45;  8.  P.  cited  in  Bowman  v.  Chicago  d  N. 
W.  B.  Co.  (U.  8.  Sup.  Ct.)  829. 

4.  The  control  of  navi^rable  waters 

constituting  channels  of  communication  be- 
tween States  and  foreign  countries  is  within 
commercial  power  of  Congress.  Cited  in 
Oloueetter  Ferry  Co.  v.  Pennsylvania  (U.  8. 
Sup.  Ct.)  888;  8.  P.  cited  in  Bowman  v.  Chi- 
cago <fe  N.  W.  B.  Co.  (U.  8.  Sup.  Ct.)  840. 

5.  Power  to  regulate  commerce  between 
States  extends  to  the  erection  of  piers, 
bridg^es  and  all  other  instrumentalities  of 
commerce  which,  in  Judgment  of  Congress, 
may  be  necessary  or  expedient  Stockton  v. 
Ba&imore  etc.  B.  B.  Co.  (U.  8.  C.  Ct  N.  J.) 
411. 

6.  Act  of  Congress  of  June  16. 1886,  author- 
izing construction  of  bridg^e  across  Staten 
Island  Somnd»  known  as  Arthur  Kill,  is 
valid  under  power  of  Congress  to  regulato  in- 
terstate commerce.  Id.;  Decker  v.  Baltimore 
&  0.  B.  Co.  (U.  8.  C.  Ct  N.  Y.)  434. 

7.  Reg^ation  of  fares  and  freights  for 
transportation betuveen  different  States 
is  within  power  of  Congress^  Phila,  etc.  Steam- 
eMp  Co.  V.  Pennsylvania  (U.  8.  Sup.  Ct  808. 

II.  State  Powebs  akd  Restbictions. 
a.  Interstate  Commerce  GenercUly. 

8.  Interstate  commerce  consists  of  inter- 
course and  traffic  between  ciiizens  of  different 
States,  and  includes  the  transportation  of  prop- 
erty and  the  navigation  of  public  waters  for 
that  purpose,  as  well  as  the  purchase,  sale  and 
exchange  of  commodities.  Gloucester  Ferry 
Co.  V  Pennsylvania  (U.  8.  Sup.  Ct.)  382.  8.  P. 
cited  in  Bowman  v.  Chicago  dt  N.  W,  B,  Co. 
(U.  8.  Sup.  Ct)  880. 

9.  Transportation  of  property  from  one 
State  to  another  is  interstate  commerce,  wheth- 
er carriers  engaged  in  moving  it  or  vehicles  on 
which  it  is  £>rne,  cross  line  of  State  or  not 
Ex  parte  Eoehler  (U.  8.  C.  Ct  Or.)  28. 

10.  A  transportation  of  goods  under  one 
contract  and  bv  one  voyage  from  the  interior 
of  Illinois  to  New  York  is  interstate  com- 
merce. Wabash  etc,  B.  Co,  v.  People  (U.  8. 
Sup.  Ct)  81. 

11.  In  absence  of  interference  by  Congress 
a  State  may  ea,rry  on  works  of  a  local 
character,  although  they  necessarily  more  or 
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less  affect  interstate  commerce.  Ouaekiia  etc. 
Packet  Co.y,  Aiken{\J.  8.  Sup.  Ct.)879;  Qlou- 
cester  Ferry  Co,  v.  Pennsylvania  (U.  8.  Sup. 
Ct)  8a2. 

12.  A  State,  can  not  reg^ulate  interstate 
commerce.  Wabash  etc.  B.  Co.  v.  People  (U. 
8.  Sup.  Ct)  81;  Western  U.  Tel.  Co.  v.  Pendle- 
ton (U.  8.  Sup.  Ct)  806. 

13.  A  state  tax  upon  interstate  commerce  is 
void.  Be  Hennick  (Sup.  Ct.  D.  C.)  66.  8.  P. 
cited  in  Bowman  v.  Chicago  d  N.  W.  B.  Co. 
(U.  8.  Sup.  Ct)  880. 

14.  A  state  law  imposing  such  tax  is  not 
cured  by  including  in  its  provisions  subjects 
within  jurisdiction  of  State.  Phila.  etc.  Steam- 
ship Co.  V.  Pennsylvania  (U.  S.  Sup.  Ct)  808; 
Be  Hennick  (Sup.  Ct  D.  C.)  70.  8.  P.  cited 
in  Bowman  ^.Chicago  di  N.  W.  B,  Co.  (U.  8. 
Sup.  Ct.)  884. 

15.  No  State  can  impose  a  tax  upon  that  por- 
tion of  interstate  commerce  which  is  involved 
in  the  transportation  of  persons  and 

property,  whatever  be  the  instrumentality  by 
which  it  is  carried  on.  Cited  in  Bowman  v. 
Chicago  <fe  N.  W.  B.  Co.  (U.  8.  Sup.  Ct.)  829.  8. 
P.  in  Gloucester  Ferry  Co.  v.  Pennsylvania  iJ5,%. 
Sup.  Ct.)  382. 

16.  The  only  state  interference  with  the 
landing  and  receiving  of  passengers  and  freight 
which  is  permissible  is  confined  to  such 
measures  as  will  prevent  confusion  among 
vessels  and  collision  between  them,  and  insure 
their  safety  and  convenience  and  facili- 
tate the  discharge  and  receipt  of  passen^rers 
and  freight.    Id.  882. 

17.  State  law  reqairin^r  master  of  ves- 
sel engaged  in  foreign  commerce  to  pay  cer- 
tain sum  to  state  omcer  on  account  of  each 
passen^rer  brought  from  a  foreign  countrv 
is  void.  Cited  in  Bowman  v.  Chicago  <fe  N.  W. 
B.  Co.  (U.  8.  Sup.  Ct.)  836. 

18.  Wharfag^e  is  subject  to  local  state 
laws.  Congress  havingpassed  no  Act  to  regu- 
late it  Ouachita  etc.  Packet  Co.  v.  Aiken{\J.  8. 
Sup.  Ct)  379. 

19.  Charges  for  wharfage  graduated 
by  tonnag^e  of  vessels  using  wharf  are  not 
open  to  objection  that  they  are  duties  on  ton- 
age  within  meaning  of  Constitution.    Id. 

20.  Where  wharfage  eharges  are  reasonable 
it  in  no  way  concerns  those  who  pay  them 
what  application  is  made  of  the  proceeds. 

Id. 

21.  The  appropriation  of  wharfage 
charg^es  to  maintain,  extend,  liffht  and  po- 
lice the  wharves  is  unobjectionable,  although 
profits  may  be  realized  by  lessees  from  the  city 
which  owns  them.    Id. 

22.  Goods  brone^t  into  a  State  for 
sale*  although  they  become  thereby  a  part  of 
the  mass  of  its  property,  cannot  be  taxed  by 
reason  of  their  introduction  into  the  State  or 
because  they  are  products  of  another  State. 
Cited  in  Pktta.  etc.  Steamship  'Co.  v.  Pennsyl- 
vania (U.  8.  Sup.  Ct)  811. 

28.  Illinois  Act  reg^nlating^  transporta- 
tion of  goods  under  one  contract  to.points  be- 
yond the  State  is  unconstitutional.  Wabasti, 
St.  L,dtP.R  Co.  V.  PBopieiV.  8.  Sup  Ct)81. 

24.    State  tax  npon   gross  receipts  of 
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railroads  for  carriage  of  freight  or  passen- 
gers into,  out  of  or  through  State,  is  void. 
Fargo  v.  StevenB  (U.  8.  Sup.  Ct.)  51. 

26.  State  tax  vpon  earnings  of  sleepiacf 
ear  eompansr  engaged  in  transporting  pas- 
sengers from  one  State  to  another  is  Toid. 
Indiana  v.  Woodruff  Sleeping  db  Pa/rlor  Chaeh 
Co.  (Sup.  Ct  Ind.)  798.  S.  P.  cited  in  Wabash, 
St.  Louis  dP.R  Oo.  ▼.  PwpleiJJ.  S.  Sup.  Ct.) 
37. 

26.  A  state  tax  npon  a  steamship  com- 
pany upon  gross  receipts  from  transportation 
between  different  States,  and  to  and  from  for- 
eign countries,  is  unconstitutional  Pkila.  etc. 
Steamship  Co,  y.  PennsyharUa  (U.  S.  Sup.  Ct.) 
808. 

27.  The  capital  stock  of  a  foreim  ferry 
company  engaged  in  interstate  traffic  is  not 
taxable  by  State.  Gloucester  Ferry  Oo,  y. 
Pennsglvanta  (U.  S.  Sup.  Ct.)  382. 

28.  A.  State  may  regulate  the  charges  of 
public   warehonses.    Cited  in  Dis.   Op. 

Wabash  etc.  R  Co.y.  People  {U,  S.  Sup.  Ct.)  44. 

29.  Indiana  Statute  reflr^lating^  mode  in 
which  messages  sent  by  teleerraph  com- 
panies, doing  business  in  that  State,  shall  be 
delivered  in  other  States  is  void.  Western  U. 
Tel,  Oo,Y.  Pendleton  (U.  S.  Sup.  Ct.)806.  S.  P. 
cited  in  Wabash  etc.  B.  Co.  v.  People  (U.  S.  Sup. 
Ct.)  37. 

80.  Issuing  policy  of  insurance  is  not  in- 
terstate commerce.  List  y.  Ponnsylvania  (Pa. 
Sup.  Ct)  784. 

b.  License  Tax  upon  Nonresidents, 

81.  A  license  tax  upon  nonresident  mer- 
chants, drummers  or  agents  is  invalid.  Bob- 
bins y.  Taxing  District  of  Shelby  Oo.  (U.  S.  Sup. 
Ct)  45;  Corson  Y.  Maryland  (U.  S.  Sup.  Ct.) 
60;  220  Eenniok  (D.  C.  Sup.  Ct.)  66;  State  v. 
PraU  (Vt  Sup.  Ct)  299.  8.  P.  cited  in  Bow- 
man y.  Chicago  d  N.  W.  B.  Oo.  (U.  S.  Sup.  Ct) 
884. 

c.  PMee  BegukUions. 

82.  Arkansas  Act,  1885,  February  27,  pro- 
hibiting |p:*eater  charge  than  specified  in 
bill  of  ladings*  and  imposing  a  penalty  for 
refusal  to  deliver  on  payment  or  tender  of 
charges  as  shown  in  such  bill,  is  within  police 
power  of  State.  Little  Book  dt  F.  8,  B,  Oo,  y. 
Hannifard  (Sup.  Ct.  Ark.)  580. 

88.  Police  power  of  State  defined  and 
illustrated.    Cited  in  Id.  581. 

84.  State  cannot  under  cover  of  exerting 
its  police  powers  substantially  prohibit  or 
burden  interstate  commerce.  Cited  in  Bow- 
man y.  Chicago  A  N.  W.-  B.  Oo.  (U.  S.  Sup. 
Ct.)  882. 

85.  State  statute  requiring^  locomotive  en- 
gineers to  be  licensed  is  not  regulation  of 
interstate  commerce.  Cited  in  Id.  840.  S.  P. 
in  SmJOi,  y.  Alabama  (U.  S.  Sup.  Ct.)  804. 

86.  Fee  to  be  paid  by  applicant  for  ex- 
amination is  not  provision  for  raising  revenue 
and  is  not  tax  upon  transportation.    Id.    804. 

87.  State  statute  which  conflicU  with 
common-law  exercise  of  powers  of  Congress 
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over  commerce  must  give  way  to  suprem- 
acy of  national  authority.    Id. 

88.  Rhode  Island,  Public  Statute,  chap.  684, 
,  1,  prohibiting^  the  keeping^  of  intoxicat- 
ng  liquors JTor  sale  is  not  obnoxious  to  Fed- 
eral Constitution  conferring  exclusive  power 
to  regulate  commerce  upon  Congress.  State 
v.  FOepatrick  (Sup.  Ct.  R.  I.)  718.  S.  P.  cited 
in  Bowmanv.  Chicago  A  K  W,  B.  Oo.  (U.  a 
Sup.  Ct)  885. 

39.  Iowa  Code,  §  1553,  forbidding  carri- 
er tobrin^into  State  intoxicating  liquors 
without  first  having  certificate  therein  required 
is  regulation  of  commerce  and  void.  Bow- 
man V.  Chicago  dbN.W.B.  Oo.  (U.  S.  Sup,  Ct) 
823. 

40.  It  is  not  legitimate  exercise  of  police 
power.    Id, 

41.  Prohibiting^  driving  or  conveying 
of  certain  cattle  into  State  between  certain 
days  in  each  year  is  void  as  regulation  of  com- 
merce, and  is  not  legitimate  exercise  of  police 
power.    Cited  in  Id.  882. 

42.  Under  police  power.  State  may  pro- 
hibit spread  of  crime  or  pauperism  or  dis- 
turbance of  the  peace;  it  may  exclude  from  its 
limits  convicts,  paupers,  idiots  and  lunatics,  as 
well  as  persons  afflicted  with  contagious  dis- 
eases.   Cited  in  Id. 

d.  Foreign  Corporations, 

48.  State  Legislature  may  prescribe  condi- 
tions upon  which  foreign  corporation  may  do 
business,  unless  engagMl  in  interstate  com- 
merce, list  v.  Pennsylvania  (Pa.  Sup.  Ct) 
784;  Indiana  v.  Woodruff  Steejping  A  Parlor 
Coach  Oo.  (Sup.  Ct.  Ind.)  798;  Stockton  v.  Bal- 
timoreetc,  B.  Oo.  (U.  S.  C.  Ct  N.  J.)  411.  Cited 
in  Barron  v.  Burnside  (U.  S.  Sup.  Ct)  295. 

44.  Conicress  can  confer  upon  a  state 
corporation  powers  not  contained  in  its  oris- 
inaf  charter.  Stockton  v.  Baltimore  etc,  B.  S. 
Oo,(U.  B.C.  Ct  N.J.)  411. 

45.  Louisiana  Constitution,  g  286.  provid- 
img  that  a  foreign  corporation  shall  have  a 
place  of  business  aud  an  ag^nt  upon  whom 
service  may  be  made  within  the  State,  is  void 
as  a  restriction  on  navigation.  New  Orleans  db 
M.  Packet  Co.  y.  James  (U.  a  C.  C:  La.)  699. 

46.  Iowa  Act  of  April  16,  1886.  seeking  to 
make  the  rieht  of  foreign  corporations  to  trans- 
act business  in  that  State  dependent  upon  sur- 
render of  riifht  to  remoTO  causes  to  fed- 
eral courts,  is  invalid.  Barron  y.  BwmMs 
(U.  S.  Sup.  Ct.)  295. 

47.  A  corporation  is  a  dtisen  of  the 
State  by  which  created,  so  far  as  its  right 
to  sue  and  be  sued  in  the  federal  courts  is  con- 
cerned.   Id. 

III.  LiNEfl  Wholly  Within  State;  Coh- 

KBCTmo  LiNBS;  Cthbr  Subjects  of 

Intbrstatb  ComcBRCB  Act. 

48.  The  word  «*line**  in  the  Act  to  Regu- 
late Commerce  means  a  physical  line*  not 

a  busiuess  arrangement    Boston  db  A,  B.  Oo. 
V.  Boston  db  L.  B.  Oo.  571. 

49.  Short  road  need  as  means  of  con- 
ducting interstate  traffic  in  coal  by  companies 

I  owning  conneetini^  interstate  roads  is  sub- 
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ject  to  Act  to  Begulate  Commerce.    Eeck  ▼. 
Mit  Tennessee,  V,  ib  O.  B,  Oo,  775. 

60.  Snoh  road  must  be  accessible  to  in- 
terstate shippers  on  eqaal  and  reasonable 
terms*  and  cannot  be  used  to  discriminate  be- 
tween mine  owners  on  Its  line.    Id, 

51.  Knowledge  of  carrier,  whose  line  is 
wholly  within  State,  that  the  ultimate  desti- 
nation of  freifl^ht  is  withont  State  will 
not  make  it  subject  to  Interstate^  Commerce 
Act.  Missouri  etc.  Lumber  Oo.  v.  Ca/pe  Qirar- 
deau  its.  R  Co.  607. 

• 

52.  Bills  of  lading  over  connecting^ 
lines  to  points  beyond  the  State*  issued 
by  a  railroad  whose  line  is  entirely  within  one 
State,  are  subjects  of  interstate  commerce.  Re 
Annapolis,  W.  dk  B.  B.  Co.  815. 

58.  Interstate  Commerce  Act  does  not  apply 
to  carriacre  wholly  within  a  State  of 
property  shipped  from  or  destined  to  a  point 
without*  not  in  a  foreign  country.  Expwrte 
KoehUr  (U.  8.  C.  C.  Or.)  28. 

54.  Express  business  conducted  by  a 
railroad  company  is  "within  the  Interstate 
Commerce  Act;  aZiUr  as  to  inde'pendent  ex- 
press companies.  Be  Express  Companies,  22, 
817,  863,  448,  451,  466,  677. 

55.  Communication  that  bridge  company 
discriminates  against  bicyclers.  Be  Kenton 
Wheel  aub  of  Comngton,  28. 

Briefs  and  Notes. 

Power  of  Conip*ess;  how  far  exclusive. 
ybtes,  d09,  851;  81,  786,  825;  (U.  S.  Sup.  Ct.) 
45^8,  807,  882;  (U.  S.  C.Ct)411,427;(8up.  Ct. 
D.  C.)  66-69. 

Power  of  Congress  to  regulate  navigation. 
(U.S.C.Ct.N.Y.)421,  435. 

State  powers  and  restrictions.   Note.  858. 

State  tax  upon  interstate  commerce  is  void. 
(U.  S.  Sup.  Ct.)  45-58,  807,  882;  779.  800;  (Sup. 
Ct.  D.  C.)  63-69. 

It  makes  no  difference  whether  such  com- 
merce is  carried  on  by  individuals  or  corpora- 
tions.   801. 

Tax  on  fares  is  tax  on  passengers.    800. 

State  quarantine  laws  do  not  derive  validity 
from  their  adoption  by  Congress.    807. 

State  police  powers.    Note,  858. 

State  possesses  power  to  adopt  police  regula- 
tions.   825. 

State  laws  prohibiting  manufacture  of  in- 
toxicating liquors  are  valid  police  regulations. 
825. 

State  may  exercise  its  police  power,  even 
when  it  incidentally  operates  upon  commerce. 
806. 

What  is  interstate  commerce.    Note, 

858. 

Transportation  of  passengers  from  one  State 
to  another  is.    806. 

Business  of  ferriage  between  different  States. 
(U.  S.  Sup.  Ct.)  884. 

Telegraphing  from  one  State  to  another  is. 
(U.  S.  Sup.  Ct.)  807. 

Foreign  corporations;  rights  and  priv- 
ileges.   (U.  S.  Sup.  Ct.)  295. 
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State  law  impairing  right  of  removal  to  fed- 
eral court,  as  condition  of  doing  buMness,  is 
void. ,  Id. 

Lines  within  Act— Lines  wholly  within 
State;  "common  control,  management  or  ar- 
rangement for  continuous  carriage;"  Interstate 
Commerce  Act.  §  1;  English  Regulation  of 
RaUways  Act  of  1878,  §  11.    Note,  B5S. 

COMBIEBCIAL    TRAVELERS.      See 

COMMEBGB,   II,  b. 

1.  A  sale  of  milage  tickets  to  commer- 
cial travelers  at  a  rate  lower  than  to  other 
passengers  is  an  unjust  discrimination.  Asso- 
ciated Wholesale  Orocers  v.  Missouri  Pacific  B. 
Co.  821,  898;  LarrisonY.  Chicago  etc.  B.  B  Co. 
869. 

2.  A  release  of  liability  by  commercial 
travelers  is  not  a  good  consideration  for  such 
discrimination.    &.  869. 

COMBIISSION.  (The   Intbrstatb  Com- 
MBBCB.)  See  Rules;  Rxtlihos. 

1.  Commission  has  no  Jurisdiction  in  a  caf^e 
presented  involving  agreement  between  Trad- 
ers &  Travelers  Union  and  certain  carriers,  for 
allowance  of  extra  free  baggage  to  passenirers 
presenting  "baggage  indemnity  certificate  is- 
sued by  such  union,  under  arrancrement 
made  prior  to  time  when  Act  went  into  ef- 
fect. Traders  db  Travelers  Union  v.  Pliila.  etc. 
B.  B  Co.  371. 

2.  The  Commission  has  no  authority  to  call 
a  railroad  company  to  account  for  a  wrong 
committed  prior  to  time  when  Act  went  into 
effect.  Hc&Took  v.  8t.  Paul,  M.  di  M.  B.  Co. 
823. 

8.  The  Commission  can  not  construe  the 
Act  before  violation  thereof  charged.  Be 
Order  ofBaUway  Conductors,  18;  Be  Theatrical 
Bates,  18;  Be  Inmates  of  Nat.  Homes,  78,  75. 

4.  In  the  absenee  of  an  actual  ease*  the 
Commission  will  not  pass  upon  the  ques- 
tion of  passes  to  the  United  Slates  Fish  Com- 
mission. Be  United  StcUes  Commission  qf  Fish 
and  Fisheries,  606. 

5.  The  Commission  has  no  power  to  make 

rates  generally,  but  only  to  determine 
whether  rates  imposed  by  railroads  are  in  con- 
flict with  statute.  ThcUeher  v.  Fitclihurg  R  B. 
(^.865. 

6.  The  Commission  has  no  power  to  en- 
force contracts*  nor  has  it  any  general  power 
to  manage  business  of  carriers.  Traders  d 
TravelersUnion  v.  Phila. etc.  B.  B.  Co.    371. 

7.  The  Commission  has  only  a  limited 
power,  expressly  defined  by  the  Act,  to 
interfere  to  prevent  wrong  and  oppression 
in  specified  cases.  Id.;  Be  Iowa  Barb  Steel 
Wire  Co.  605. 

8.  WhUe  the  Aet  authorizes  the  Commis- 
sion to  permit  exceptions,  it  does  not  author- 
ize it  to  require  exceptions.  Thatclwr  v. 
FUcKburg  B.  B.  Co.    856. 

9.  Where  the  complaint  does  not  state 
a  case  within  its  Jurisdiction,  the  Commis- 
sion will  not  express  an  opinion.  Be  Iowa 
Barb  Steel  Wire  Co.  605. 

10.  The  Commission  will  not  make  any 
ruUng^  where  petitioner  allegros  lefl^ali- 
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ty  of  practiee  sought  to  be  authorized.    Be 
JmpoTt  Trade  of  Boston,  d5. 

11.  The  Commission  does  not  report  ou- 
mnlative  evidence  or  mere  details  of  evi- 
dence already  embraced  in  substantial  facts 
stated,  upon  which  its  findings  are  made. 
BidcUe  ▼.  JPitteburgh  AL.  E,  B,  Co,  778. 

COBIMON  LAW. 

There  is  no  common  law  of  the  United 
States  distinct  from  the  common  law  of  Eu- 
sland  as  adopted  by  the  several  States,  each  for 
itself,  appli^  as  its  local  law,  and  subject  to 
such  alteration  as  may  be  provided  by  its  own 
statutes.  Cited  in  mnith  v.  Alabama  (U.  S. 
Sup.  Ct.)  808. 

COMMUTATION  TICKET.    See  Tick- 

ET8,   6. 

COMPETITION. 

That  there  is  competition  in  carria&[e  of  per- 
sons or  property  to  or  from  a  particiHar  place, 
is  a  circumstanc0  that  JuBtilies  a  carrier,  un 
der  section  4,  to  charge  less  for  a  lon^ 
haul  to  or  from  such  place,  than  a  short  one 
included  therein.  Bxparte  KoeMer([J,  8.  C. 
Ct.  Or.)  817;  Be  Southern  B,  A  8.  Asw.  278. 

COMPLAINT.    See  Pleading  and  Prac- 
tice, I. 

CONDEMNATION   PROCEEDINGS. 

See  EmNBNT  Domain. 

CONNECTING   LINES.    See   Charges 
AND  Discrimination,  V. 

1.  The  Interstate  Commerce  Act  onlv-  ap- 
plies to  such  carriers  as  use  a  railway 

or  a  railway  and  water  craft  under  common 
control  or  management  for  a  continuous  car- 
riage or  shipment  of  property  from  one  State 
to  another.  Ex  parte  Koemer  (U.  S.  C.  Ct 
Or.)  28. 

2.  The  Act  does  not  apply  to  railroad 
wholly  within  StatOy  Jolnine  with  con- 
nectin^r  steamers  in  independent  although 
concurrent  reduction  of  rates,  unless  goods  are 
^oing  to  or  from  a  foreign  country.    Id. 

8.  Burton  Stock  Car  Company*  which  ftir- 
nishes  stock  cars  to  shippers  over  railroad, 
does  not  ezchan^  with  or  use  cars  belong- 
ing to  others,and  is  not  a  connecting  line  enu- 
tied  to  equal  facilities  for  interchange  of  traffic 
under  section  8,  par.  2,  of  Act.  Burton  Stock 
Oar  Go.  v.  Chicago  etc.  B.  B,  Co,  829. 

4.  Snch  company  is  not  unjustly  dis- 
criminated afl^ainst  by  refusal  of  railroad 
companies  to  pay  same  rate  of  milage  for  its 
oars  as  for  ordinary  freight  cars.    Id, 

5.  A  carrier  is  not  liable  for  rates  made 
by  a  connectiniT  road.  Alien  v.  LouimUe, 
Jr.  A.  <k  C,  B.  Co,  021;  Crewe  v.  Bichmand  A 
D,  B.  Co,  708. 

6.  Where  in  a  proceeding  against  several 
•connecting  roads  for  violation  ofsection  4,  one 
claims  that  its  only  participation  consisted  in 
4iharin|^  in  low  char^res  on  lon^  hanl, 
oomplaint  should  not  be  dismissed  as  against 
it.  BofOon  A  A.  B.  B.  Co,  v.  Boston  d  L.  B, 
B.  Co.  571. 

Inter  S. 


7.  In  absence  of  statutory  authority,  one 
railroad  company  can  sell  tickets  oyer  road 
of  another  companjr  only  by  agree- 
ment. Chicago  dt  A,  B,  B,  Co,  y.  Ivfintyixmia 
Co,  367. 

8.  The  Act  does  not  require  one  compa- 
ny to  sell  through  tickets  oyer  road  of  an- 
other.   Id. 

9.  Railroad  companies  may  forbid  their 
i^ents  to  receiye  commissions  for  sale  of 
tickets  over  other  companies'  roads.    Id, 

10.  The  practice  of  one  company's  pay- 
ing  the  Wkgentn  of  another  company  a  com- 
mission for  selling  tickets  over  former's 
road  is  not  reasonable  or  proper.    Id, 

CONSTITUTIONAL  LAW.    See  Coic- 

MBROB. 

1.  Arkansas  Act»  1885,  February  27,  pro- 
hibiting greater  charge  by  a  carrier  for  transpor- 
tation of  freight  than  specified  in  bill  of  lad- 
ing, and  imposing  a  penalty  for  refusal  to  de- 
liyer  on  payment  or  tender  of  charges  as  shown 
in  such  bill,  is  not  special  legislation,  nor  a 
regulation  of  interstate  commerce,  but  with- 
in police  power  of  State.  Little  Bock  dk  F, 
8.  B.  Co.  y.  Hanniford  (Sup.  Ct.  Ark.)  580. 

2.  An  Act  being  general  and  uniform  in  its 
operation,  upon  all  i)ersons  coming  within  the 
class  to  which  it  belongs,  is  not  special.  Cited 
in  Id,  581. 

Bribfs  and  Kotbs. 

Constitutionality  of  part  of  Act.  (U.  S.  Sup. 
Ct.)  296. 

CONSTRUCTION.    See  Act  to  Reou- 

LATB  COMMBRCE. 

CONTINUANCE  AND  ADJOURN- 
MENT. 

Adjournment  and  extension  of  time  is  with- 
in discretion  of  Commission.  BuU  7,  Appen- 
dba  I,  843. 

CONTINUOUS  CARRIAGE. 

Complaint  alleiring  interruption  of  continu- 
ous carriage  in  violiSion  of  section  7.  Plum- 
mer  y.  UnMn  Pae.  B,  Co.  590;  Ba$fmond  y. 
Chicago,  B.  db  Q.  B.  B.  Co.  592. 

CONTRACTS. 

The  Commission  has  no  power  to  en- 
force contracts.  Traders  dc  Travelers  Union 
y.  Phila.  eU.  B.  Co.  871. 

CORPORATIONS.  See  Commbrcb.  II,  d. 

COURTS.    See  Appeal  and  Error. 

1.  The  jurisdiction  of  federal  courts  can- 
not be  affected  by  state  legislation.  Barron  y. 
Burnside  (U.  8.  Sup.  Ct.)  295. 

2.  A  corporation  is  a  citizen  of  the  State 
by  which  created,  so  far  as  its  right  to  sue  and 
be  sued  in  the  federal  courts  is  concerned.  Id. 

CUSTOM  AND  USAGE. 

That  a  railway  company  for  some  time  paid 
cost  of  hanling  coal  from  complainanVs 
wharf  to  station  is  not  ground  for  com- 
pelling such  payment  by  the  company.  Prow- 
tdenee  Coal  Co.  y.  Proridenee  dt  W,  B.  Co,  9KtA. 
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DAMAGES. 

A  elaim  for  pecuniary  damages  entitles 
the  defendant  to  a  Jury  trial,  and  the  Inter- 
state Commerce  Commission  will  not  consider 
it.  Pdck  y.  Eoit  Tennessee,  V.  dO.R  Oo,  775; 
Oouneia  ▼.  Western  d  A.  R  Oo.  292,  855,  688; 
BiddieT.  New  York,  L,  E,  db  W.  B.  Oo.  787. 

DEFINITIONS.    See  Chabgbs  and  Dib- 
coanoNATiON,  17;  Comhbbob,  8,  88. 

Interstate  commerce.  JSv  parte  Koehler  (U. 
8.  C  Ct.  Ot.)  28;  Gloucester  Ferry  Co.  ▼. 
Pennsylvania  (U.  S.  Sup.  Ot.)  882.  S.  P.  cited 
in  Bowman  v.  Chicago  dt  N.W.  B  Oo.  (U.  S. 
Sup.  Ct.)  880. 

Bbibfs  and  Notbs. 

Interstate  commerce;  what  is.  Note,  858; 
(U.  8.  C.  Ct.  N.  J.)  420. 

Power  to  regulate.    (U.  S.  C.  Ct.  N.  J.)  420. 

DEPARTMENT  OF  STATISTICS. 

Creation  of,  by  Commission;  auditor  ap- 
pointed.   854. 

DEPOSITIONS. 

Depositions  may  be  taken  as  provided  by  U. 
8.  R.  8.,  gg  868,  864.  without  application  to 
Commission.  BtUe  9  as  amended.  AppendiiB 
n.  848,  410. 

DEPOTS. 

Carriers  cannot  make  the  yards  of  a  certain 
company  their  exclusive  stock  depot  at  a  cer- 
tain place,  there  being  other  stock  yards 
near  by  charging  lower  rates.  KeUh  ▼.  Een- 
tiuky  Cent.  B.  B.  Co.  601. 

DISCOUNT.    See  Rbbatb. 

DISCRIMINATION.    See  Charobs  and 

DlSCBIMINATIOK. 

DISMISSAL     AND      DISCONTINU- 
ANCE. 

1.  Motion  for,  may  be  made  at  bearing. 
Bule^,  Appendiofl,  8&. 

2.  Leave  should  be  granted  to  withdraw  pe- 
tition when  petitioner  mXLegem  leguMty 
of  practice  sought  to  be  authorized.  & 
Export  Trade  of  Boston,  25. 

8.  Where  no  overt  acts  of  misconduct 

on  part  of  defendant  railroad  appears,  the 
Commission  has  no  discretion  but  to  dismiss 
complaint.  Holbrook  v.  St.  Paul,  M.  dk  M.  B. 
a».828. 

4.  Petition  charging  exorbitant  rates  will 
be  dismissed  where  rates  are  redaced  be- 
fore hearing.  FuUon  v.  Chicago  etQ.  B.  B. 
Oo.  875;  Eardxng  v.  Chicago  etc.  B.  B.  Oo.  875. 

5.  The  pleadings  presenting  issues  of  fact 
and  no  evidence  being  presented,  the  case 
will  be  dismissed.  Leonard  v.  Union  Pac.  B 
Cb.  627. 

6.  Upon  fiUIare  of  complainant  to  appear 
at  hearing,  complaint  will  be  disnussed. 
Jackson  v.  jS.  Louis,  A.  dt  T.  B.  Oo.  599. 

7.  Complaint  for  over  charge  withdrawn 
where  complainants  receipt  in  full  settlement 
for  over  charges  was  shown  by  respondent 
Stahl  V.  Oregon  B.  dk  Nav,  Oo.  814. 

Inter  8. 


DRUMMERS.      See    Commbbob,    II,  b; 

COMMBRCIAL  TbAVBLBBS. 

EMIGRANTS.    See   Chabgbb  abd   Dia- 

OBnONATION,  118. 

EMINENT  DOMAIN. 

United  States  may  condenm  land  within 
State  without  consent  of  State.  Stockton  v. 
BaUimore  etc.  B.  Oo.  (U.  8.  C.  Ct.  N.  J.)  411. 

Bbibfs  abd  Notbs. 

Exercise  of  right  of,  by  United  States, with- 
out consent  of  State.  (U.  8.  C.  Ct.  N.  J.)  426. 

Right  to  compensation.  (U.  8.  C.  Ct.  N.  J.) 
414. 

EMPLOYEES. 

Section  2  of  the  Act  prohibits  giving  of 
passes  to  particular  persons;  and  me  ezcep- 
tion  allowed  in  section  22  in  favor  of  officers 
and  employees  of  road  does  not  include  the 
families  of  such  persons.  E»  parte  Koehler 
(U.  8.  C.  Ct.)  817. 

ERROR.    See  Affbal  and  Ebbob. 

EVIDENCE.  SeeDBF08moN8;TBSTiMOHT. 

1.  The  burden  of  proof  is  on  petitioner 
charging  exaction  of  unreascteable  rates.  Hard- 
ing V.  Chicago  ete.  B.  Oo.  876. 

2.  In  case  of  complaint  for  violation  of  section 
4  of  Act,  the  burden  of  proof  is  on  the  carrier 
to  Justify  any  departure  from  the  general  rule 
prescribed  by  statute,  by  showing  mat  circum- 
stances and  conditions  are  dissimilar.  Be 
Southern  B  dt  S.  Asso.  278. 

EXCURSION  TICKETS. 

Rate  at  which  excursion  tickets  are  sold 
does  not  entitle  milage  ticket  purchaser  to 
complain  of  unjust  dlserimination  if 
charged  a  higher  rate.  Asso.  Wholesale  Qroeer^ 
V.  iSssouH  Paeiflc  B  Oo.  808. 

EXPRESS  COMPANIES. 

1.  Express  business  conducted  by  a  railroad 
company  is  within  the  Interstate  Commerce 
Act;  altter  as  to  independent  express  compa- 
nies.   Be  Express  Companies,  22,  677. 

2.  Pleadings,  etc.    817,  863.  448,  451,  466. 
FARES.    See  Ratbs. 

FEDERAL  COURTS.    See  Coubts. 

FERRIES.    See  Commbbgb,  27. 

A  ferry  is  a  means  of  commercial  intercourse 
between  States*  bordering  upon  dividing 
waters,  and  it  must  be  conducted  without  im- 
position by  States  of  taxes  upon  the  commerce 
between  them.  Oloueester  Ferry  Oo.  v.  Pewn^ 
sylnania  (U.  8.  Sup.  Ct.)  882. 

FISH  AND  FISHERIES. 

The  transportation  of  fish  and  egn,  dis- 
tributed by  the  United  States  Commissioa 

of  Fish  and  Fisheries,  is  within  the  exception 
of  section  22  of  the  Act.  Be  United  States  Com 
mission  of  Fish  and  Fisheries,  609. 


FOBBXCOT  COBPO&ATION6— LOJIG  AND  ShOBT  HaUL,  I. 


885 


FOBEIGH     CORPORATIONS.      8ee 

COMMBBOB,  II,  d. 

FOURTH   SECTION.     See  Long  aot> 
Shobt  Haul. 

FREE  PASSES.    See  Passes. 

HEARING.    See  Continuanob  ajstd  Axh 
JOUBBMBNT;  Rbhbabing;  Rulbs/4,  10. 

1.  Oarrier  deeming  complaint  insufficient 
may  serve  notice  for  hearing  on  complaint 
without  answer,  and  facts  stated  are  admitted. 
Motion  to  dismiss  for  insufficiency  may  be 
made  at  hearing.    Eule  6,  Appendix  I,  842. 

2.  Final  hearings  shall  be-  had  forthwith 
withoat  dilatory  motions*  etc.  Awodat- 
edWhoUaale  Oroc&rs  y.  Miaacmri  Fttc,  B,  Go.  821 

8.  Upon  fkilnre  of  complainant  to  ap- 
pear at  hearing,  complaint  will  be  dismissed. 
Jackson  y.  8t.  Louis,  A.  d  T,  B,  Co,  599. 

IMMIGRATION.    See  Commbbgb,  42. 

INSURANCE.    See  Commbbcb,  80. 

INTERCHANGE  OF  TRAFFIC.    See 

Chabqes  and  Discbimination,  v. 

INTERSTATE  COMMERCE.   SeeCoM- 
kbbcb. 

INTERSTATE     COMMERCE     ACT. 

See  Act  to  Regulate  Commebcb. 

INTERSTATE     COMMERCE    COM- 
MISSION.    See  Commission. 

INTOXICATING  UQUORS.    SeeOoM- 

MEBOE,  88-40. 

JOINT  TARIFF. 

1.  Joint  tariffs  to  be  printed  in  ordinary 
type,  and  copies  kept  at  eyery  depot  or  station 
upon  the  line  of  the  carriers  uniting  therein. 
Ordtr  as  to  PubUcation  of  Joint  Tariffs,  598. 

2.  Any  one  member  of  a  joint  combina- 
tion may  file  copies  of  Joint  tariff  for  all  the 
members.    Be  Fwng  Copies  of  Joint  Tariff,  76. 

JURISDICTION.    See  Ohabgbs  and  Dis- 

OBIMINATION,     119;      (COMMISSION;      Ck>N- 
TBAOTS;  OOUBTS;  DAMAGBS. 

JURY. 

A  claim  for  pecuniary  damaMs  enti- 
tles the  plaintiff  to  a  jury  trial  andthe  Inter- 
state (Commerce  Commission  will  not  consider 
it.  Peek  y.  Baet  Tennessee,  V.  d  G,  B  Co,  776; 
GouneiU  ▼.  Western  d  A.  B.  Co,  688;  Biddle  y. 
New  York,  L.  E,  d  W,  B.  Co.  787. 

LAND  EXPLORERS. 

Land  explorers  and  settlers  are  not  entitled 
to  lower  rates  than  the  sfeneral  public.  Smith 
y.  Northern  Pae.  B,  B.  Co,  611. 

LICENSE.    See  Oommbbob,  II,  b;  85,  86. 
LIVE  STOCK. 

1.  Carriers  cannot  make  the  yards  of  a  certain 
company  their  excluslye  stock  depot  at  a  cer- 
tain place,  there  being  other  stock  yards  near 
by  charging  lower  rates.  Keith  y.  Kentucky 
Cent.  B,  Co.  816,  601. 

2.  Conyeyed  in  Burton  stock  cars,  rates  for. 
Inteb  S. 


Burton  Stock  Car  Co,y,Chioago,  B,  d  Q.  B.Co, 
829. 

LONG  AND  SHORT  HAUL. 

L  Gbnbbal  Rulbs;  Ciboumstaitcbb  Justi- 
FYmo  Grbatkb  Chabob  fob  Iasseb 
Haul;  Complaints  fob  Violation 
OF  Section  4. 

II.  Suspension  of  Foubth  Sbotion. 

ni.  Applications  fob  Suspbnsion. 

Bbibfs  and  Notbs. 

I.  Gbnbbal  Rulbs;  Cibcumbtanoes  Juoti- 

FYINO   GbBATBB    ChABGB    FOB    LbSSBR 

Haul;  Complaints  fob  Violation  op 
Section  4. 

1.  Circular  as  to  short  haul  rates.    601. 

2.  The  Joint  rates  on  long^  hanla  usu- 
ally are,  and  should  be,  proportionately  lower 
than  local  rates  on  short  hauls,  farrar  y. 
Bait  Tennessee,  F.  d  G,  B.  Co,  764. 

8.  The  Act  to  Regulate  Commerce  aids  the 
rule  making  the  ag^ipreffate  change  of 

transportation  of  freight  less  in  proportioD 
every  hundred  miles  after  the  first    la. 

4.  The  prohibition  in  section  4  of  the  Interstate 
Commerce  Act  is  limited  to  cases  In  which 
eircnmatanees  and  conditions  are  substan- 
tially aimilar.  Be  Southern  B.dS,Asso.27S. 

5.  Carriers  are  required  to  Jad|g^  in  the 
first  instance  with  regard  to  the  similarity 
or  dissimilarity  of  tne  eirenmstanees  or 
conditions  that  forbid  or  pwmit  a  greater 
charge  for  a  shorter  distance.    Id, 

6.  Jndgpment  of  carriers  in  respect  to 
eirenmstanees  and  conditions  is  not  final 
and  is  subject  to  authority  of  the  Commission 
and  of  the  courts  to  decide  whether  error  has 
been  committed  or  statute  violated.    H. 

7.  In  case  of  complaint  for  violation  of  sec- 
tion 4,  the  bnrden  of  proof  is  on  the  carrier 
to  justify  any  departure  from  the  general  rule 
prescribed  by  statute,  by  showine  that  eir> 
enmstanees  and  conditions  are  dissimilar* 
Id, 

8.  Section  1,  requiring  charees  to  be  rea- 
sonable, and  section  2,  forbidding  unjust 
discrimination,  apply  when  exeeptional 
ehari^s  are  made  under  section  4,  as  they  do 
in  other  cases.    Id, 

9.  The  existence  of  actual  eompetitioa 
which  is  of  controlling  force  may,  in  certain 
cases,  make  out  the  dissimilar  conditions  en- 
titling the  carrier  to  eharg^e  less  for  loneer 
than  for  shorter  haul.  Id.;  3b  paHe  KoenteT, 
(U.  S.  C.  Ct.  Or.)  817;  BjameM  v.  CWumMi*  d 
W,  B.  Co.  681. 

10.  That  railroads  have  water  competi- 
tion* and  are  obliged  to  meet  it,  is  not  in  itself 
sufficient  to  JnstO^  the  lesser  charge  for  the 
greater  distance.    Id,  681. 

11.  It  is  not  a  Justification  for  eharf^ 
ing  more  for  a  shorter  than  for  a  longer 
distance  that  the  traflic  which  is  sub- 
jected to  such  greater  charge  is  way  or  local 
traffic;  nor  that  the  shorter  haul  traffic  Is  more 
expensive  to  the  carrier;  nor  that  the  leeier 
charge  has  for  its  motive  the  encouragement 

I  of  manufactures  or  some  other  branch  of  in- 
I  dustry ;  nor  that  It  Is  designed  to  build  up  trade 
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i^enters;  nor  that  the  lesser  oharffe  for  the  longer 
haul  is  merely  a  continuation  of  favorable  rates 
under  which  trade  centers  or  industries  liave 
been  built  up.  Re  Southern  E.  d  Steamship 
Aeso.  278. 

12.  The  fact  that  long  haul  traJHc  will 
only  bear  certain  rates  m  not  reason  for  car- 
rying it  for  less  than  cost  at  expense  of  other 
traffic.    Id. 

18.  The  *'cireiimstamces  and  conditions" 
touching  transportation  to  and  from  Mexico 
through  El  Paso,  Texas,  br  Texas  &  Pacific 
H.  Co. ,  are  so  substantially  difTerent  from  those 
surrounding  transportation  to  other  points  as 
10  Jasti^  3ie  establishment  of  lower  rates 
than  charged  at  points  where  the  distance  and 
haul  are  shorter.  Be  TeoDos  eto,  E.  Oo,  (U.  8. 
C.  Ct.  La.)  80. 

14.  Where  in  proceeding  against  several  eon- 
neetlns^  roads  for  violation  of  section  4,  one 
claims  that  its  only  participation  consisted  in 
sharing^  In  low  eharMS  on  long  haul, 
complaint  should  not  be  dismissed  against  it 
Boat<m  cfc  A,  E.  E.  Co.v.  Boston  dt  L.  B.  E.  Oo. 
671. 

16.  The  sole  grievance  of  petitioning  road 
in  such  case  being  that  defendant  company 
accepted  through  traffic  at  lower  rates  than 
itself,  the  petitioner  has  no  standing  to 
maintain  the  proceeding.    Id, 

16.  The  desire  to  have  the  Aet  eon- 
straed  will  not  support  such  proceedings.  Id. 

17.  The  right  to  make  greater  ehar^^s  for 
short  than  for  long  haul  depends  upon  pe- 
culiar eircnmstanees  and  conditions  in  each 
case.    Id. 

18.  Complainant  must  not  necessarily 
have  peonniary  interest  to  be  entitled  to 
be  heard.    Id. 

19.  The  Vermont  State  Ch?an§^  has  such 
interest  that  it  may  raise  Uie  qnestion  and 
the  proceeding  is  maintainable  upon  its  peti- 
tion.   Id. 

20.  Where  several  companies  join  in  Joint 
tariff,  those  making  greater  charges  must 
Jnstifyit.    Id. 

21.  Defendant   companies   permitting 

through  business  to  be  done  over  their  tracks, 
bv  the  National  Despatch  Line,  are  respon- 
sible for  long  haul  rates.    Id. 

22.  A  complaint*  in  effect  asking  from 
the  Commission  an  order  requiring  defendant 
roads  to  receive  freight  at  Schenectady  for 
transportation  to  Boston,  for  rates  less  than 
are  now  charged  by  some  roads  for  transpor- 
tation of  like  freights  to  Boston  from  sta- 
tions nearer  Boston,  under  substantially 
similar  circumstances  and  conditions  must  be 
dismissed.    Thatcher  v.  Fitchburg  E.  Oo.  866. 

28.  Complaints  for  Tiolation.  AUeny. 
LouismUe,  Sfew  Albany  &  0.  E.  Oo.  686,  621; 
Boston  dh  Albany  B.  Oo.  v.  Boston  d  Lowell  E. 
Oo.  291,  400,  600,  667,  671;  Business  Asso.  of 
Minnesota  v.  Ohieago,  cfc  N:  W.  B.  Oo.  488; 
Same  v.  ohicago,  St.  P.  M.  <fc  0.  B.  Oo.  488, 691; 
Farra/r  v.  East  Tennessee,  Va.  d  Oa.  E.  Oo,  et 
al.  764;  Friend  v.  Southern  Pacijk  B.  Co.  et  al. 
/>8,  Koehler  ife,  817;  Baymond  v.  Chicago,  B.  <fc 
Q.  B.  Oo.  592. 

Intbr  S. 


II.  BiTSPENBTON  OF  FOUBTH  BbOTIOF. 

24.  Order  for  suspension  must  be  based  up- 
on investifl^tion.  JurisdieHon  of  Oommu- 
sion,  78. 

26.  The  cases  in  which  the  Commission  is 
authorized  to  make  orders  for  suspension  of 
operation  of  Act  are  exceptional*    Id, 

26.  Mere  probability  that  injury  will 
result  will  not  authorise  Commission  to 
direct  suspension.    Id. 

27.  The  Act  does  not  authorize  the  Com 
mission  to  reqnire  exceptions.    ITuiteher 
V.  Fitchburg  B.  Co.  866. 

28.  The  Commission  will  not  irrant  a  gen- 
eral saspension  of  section  4  of  Act,  but  will 
give  relief  only  as  to  traffic  between  specified 
poinU.    Be  lUehmond  etc.  E  E.  Oo,  22. 

As  to  Pctrtieular  Boads. 

29.  Atchison,  Topeka  &  Santa  Fe  R.  Co.  1, 27, 
68;  Cape  Fear  &  Yadkin  Valley  R.  Co.  21;  Cin- 
cinnati, N,  O.  &  T.  P.  R.  Co.  28;  Detroit.  Grand 
Haven  &  Milwaukee  R.  Co.  17;  Illinois  Cen- 
tral R.  Co.  21;  Louisville  &  Nashville  R. 
Co.  278:  Louisville.  N.  O.  &  T.  R.  Co.  21 ; 
N0wport  News  &MiRS.  'Vblley  R.  Co.  21;  New 
York.  Phfla.  &  Norfolk  R.  Co.  21;  Nor- 
folk &  Western  R.  Co.  21;  Norfolk  Southern 
R.  Co.  28;  Northern  Pacific  R.  Co.  27;  Rich- 
mond. Fredericksburg  &  Potomac  R.  Co.  21; 
St.  Louis  &  Cairo  Short  Line  R.  Co.  21; 
St.  Louis  &  San  Francisco  R  Co.  27;  South- 
em  Pacific  R.  Co.  16.  27;  Southern  R  & 
Steamship  Asso.  16,  17,  21;  Tennessee  A  Ohio 
R.  Co.  21;  Texas  A  Pacific  R.  Co.  28,  80. 

III.  APPLI0ATION6  FOB  SUSPBNSIOK. 

80.  Applications  must  be  made  by  petition* 
stating  relief  desired  and  points  between  which 
authority  is  asked  to  charge  less;  and  verilled 
by  officer  or  agent  of  petitioner.  Bute  2,  Ap- 
pendiasl,9il. 

81.  Application  for  exceptions  under  Act 
will  on.y  be  granted  after  investigation  upon 
verified  petition.  Be  Southern  Plae.  B.  B.  Oo.  16. 

82.  Notice  must  be  published  by  petitioner 
in  not  less  than  two  newspapers  along  the  line 
for  at  least  ten  days  prior  to  presentation  of 
petition,  stating  natuie  of  relief  applied  for  and 
time  of  presentation  of  application;  proof  of 
each  publication  must  be  filed  vdth  petition. 
Id.;  Mule  2,  Appendix  I,  841. 

Proceedings  for  Suspension. 

88.  Atlantic  <&  North  Carolina  R.  Co.  292; 
Central  R.  &  Banking  Co.  16;  Chicago.  St.  Paul. 
Minneapolis  &  Omaha  R.  Co.  24,  OH;  Indianap- 
olis, Decatur  <&  Springfield  R.  Co.  16;  Evidence 
at  Atlanta.  76;  Evidence  at  Memphis.  62, 68.  72, 
212;  Evidence  at  Mobile.  186;  Evidence  at  New 
Orleans.  62. 179;  Fruit  interesto  of  California, 
i20,28;  Gullett  Cotton  Gin  Co.  BeM;  Iowa  Barb 
Steel  Wire  Co.  Be,  21. 606;  Lake  Shore  &  M.  8. 
R.Co.  68, 292;  Louisville  A  Nashville  R.  Co.  16. 
278;  Louisville.New  Orleans  &  Texas  ILCo.Be, 
21  ;Manuf  acturers  &  Jobbers  Union  v.  Minneap- 
olis &  St.  L.  R.  Co.  488,680;  Mead ville  &  Louis 
villeR.  Co.  292;  Minneapolis  A  Northwestern 
R.  Co.  78;  New  York  C.  &  H.  R.  R.  Co.  68; 
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New  York.  Phila.  &  Norfolk  R.  Co.  v.  Atlan 
tic  Coast  Line.  447,  582;  Oregon  R  &  Nay. 
Co.  Be,  82;  Pacific  Mail  Steamship  Co.  298;  Pa- 
cific Pine  Lumber  Co.  28;  Palatka.Fla.  72;  Pitts- 
burg &  L.  E.  R.  Co.  88. 2d2;  Prescott,  Arizona. 
72;  Queen  &  Crescent  R.  Co.  System,  78;  Red- 
wood Mfg.  Asso.  28;  220  Richmond  &  Alleghe- 
ny R.  Co.  22;  220  Southern  Pacific  R.  Co.  18. 
26;  Southern  R.  <&  Steamship  Asso.  16. 17.  78, 
278;  Sultan  &  Co.  298;  220. Union  Pacific  R.  Co. 
80;  Western  &  Atlantic  R.  Co.  16;  Be  Wiscon- 
ain  Cent.  R  Co.  21. 

Bribfs  and  Notes. 
Rules.    NoU,  888. 

MAXIMS. 

1.  Omne  mqfus  eotUtnet  in  m  mintu.  Dis.  Op. 
Wabash  etc.  B.  Co.  y.  PeopU(U.  8.  Sup.  Ct.)42. 

2.  Sieutere  tuo  ut  aUenum  non  ladcu.  Bx 
parte  KoehUr  (U.  S.  C.  Ct.)  819. 

Briefs  and  Notes. 

Bxpremo  unius  e$t  exduHo  aUeriiu.  (U.  S. 
C.  Ct.  N.  J.)  418. 

MISSIONARIES. 

Missionaries  may  haye  reduced  rates.  i20 
BeUgicme  Teacher %,  21. 

NAVIGABLE  WATERS. 

1.  Nayigable  waters  of  the  United  States 
are  Uiose  which  form  by  themselyes  or  by 
uniting  with  others  a  continuous  highway  for 
commerce  with  other  States.  Cited  in  Decker 
V.  BaUimare  etc.  B.  B.  Oo,  (U.  8.  C.  Ct.  N.  Y.) 
441. 

2.  The  eontrol  of  nayigable  waters  consti- 
tuting channels  of  communication  between 
States  and  foreign  countries. is  within  the  com 
mercial  power  of  Cong^eaa.  Cited  in 
Olaiteest&r  Ferry  Oo,  y.  Penntylvania  (U.  S. 
Sup.  Ct.)  888. 

8.  Concci^aa  may  aathoriae  a  private 
corporationtooeeapythe  nayigable  waters 
within  a  State  and  appropriate  soil  under  them, 
for  purposes  of  interstate  commerce,  withoat 
comaemt  of  State.  Stockton  y.  BaUimore  etc, 
B.  R  Co,  (U.  S.  C.  Ct.  N.  J.)  411;  Decker  y. 
Baltimore  ete.  B.  B.  Co,  (U.  S.  C.  Ct.  N.  Y.) 
484. 

4.  Act  of  Congress  of  June  18, 1888.  authoriz- 
ing construction  of  bridge  aeroaa  Staten 
Island  Soond*  known  as  Arthur  Kill,  etc., 
isvaUd.    Id. 

6.  Fifth  Amendment  of  Federal  Consti- 
tution does  not  apply  in  such  case.    Id. 

8.  The  shores  of  nayigable  waters  and  the 
•oU  nnder  them  were  not  granted  by  the 
Constitution  to  the  United  States  but  were  re- 
served to  the  States  respectiyely.  Cited  in 
Id,  441. 

NEGROES.    See  Colorsd  Pbbsonb. 

NONRESIDENTS.   See  Commkbcb.  II.  b. 

OATH.    See  AFFiDAyrrs. 

OFFICE  AND   OFFICER.     See  Affi- 
davits. 

Intrb  S. 


OVERCHARGE. 

1.  Hearing  of  complaint  of  people  of  Hot 
Springs,  NtC.,  against  the  Western,  North  Car- 
olina Railroad  Company  for  oyercharge  in 
passeni^r  rates;  upon  company's  prom- 
ise to  relbnd  excess,  the  case  was  permitted  to 
remain  open  for  a  few  days  to  see  if  oompany 
fulfilled  promise.    Ebt  Springe  y.  Weetem  N,  6, 

B.  B,  Oo.  816. 

3.  Complaint    for    oyercharges    with- 
drawn where  complainant's  receipt  in 

full  settlement  for  oyercharges  was  shown  by 
respondent.  StoM  y.  Oregon  B.  db  Naie,  Oo, 
814. 

PARALLEL  LINES.    See  Charges  and 

DiBCBIHIKATIOM.   9. 

PARTIES.  See Plbadino  AND  Practice,!. 

PASSENGERS.    See  Baooagb;  Charobs 
AND  Discrimination.  VI. 

1.  It  is  unjust  discrimination  to  remove  a 
colored  passen^^r  holding  a  first  class 
ticket  from  a  first  class  car  to  a  second 
class  car,  less  clean  and  comfortable.  Heard 
y.  Georgia  B.  Oo.  41W,  719.  CouncOl  y. 
Weetem  A  A.  B.  Co.  292,  855,  688. 

2.  The  separation  of  white  and  colored 
passengers  is  not  unlawful  if  the  accommoda- 
tions are  equal  in  all  respects.    Id, 

8.  The  Commission  declines  to  proceed  on 
the  plaintifTs  claim  for  dama^^s*  for  inju- 
ries done  in  his  yiolent  remoyal  from  car,  leay- 
ing  him  his  remedy  in  the  conrts.  Id,  688. 

PASSES. 

1.  Section  2  of  Act  prohibits  giyiogof  pass- 
es to  particular  person^;  and  the  exception  al- 
lowea  in  section  22  in  f ayor  of  officers  and  em- 
ployees of  road  does  not  indnde  the  fitm- 
ilies  of  such  persons.    Eod  parte  Koehler  (U.  8. 

C.  Ct  Or.)  817. 

2.  Complaint  charging  nse  of  free  pass  by 
Territorial  JndM  of  Dakota.  TuUie  y .  North- 
ern Pae.  B.  B,  Co.    488.  588. 

8.  In  the  absence  of  an  actual  case,  the  Com- 
mission will  not  pass  upon  the  question  of 
passes  to  the  United  States  Fish  Commis- 
sion. Be  United  Statee  Oommiation  of  Fieh 
and  Fiekeriee,  606. 

PETITION.    See    PLBADma  and   Prjc* 

TICE,    I. 

PILOTAGE. 

Pilotage  regulations  are  susceptible  of  state 
regulation.  Authorities  cited  in  Dis.  Op. 
Wabatih  etc,  B,  Oo,  y.  Pec/pU  (U.  S.  Sup.  Ct.)  41. 

PLEADING  AND   PRACTICE. 

I.  Complaint;  Pabtibs. 
n.  Answers. 

III.  Amkndmknt. 

IV.  PRACnCB. 

Bribfs  and  Notes. 

See  AFFiDAyiTS;  Commission;  Depositions: 
Dismissal  and  DiscoN'tiNUANCB;  Hbjlb- 

IMO;  JURT;  ReHEABINO;  UuLBS. 

For  Pleadings  under  yarious   sections   of 
Act,  See  yarious  Titlbs. 
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I.  Complaint;  Pabtibs. 

1 .  Complaint  under  section  1 8  must  be 
by  petition,  statinff  facts  claimed  to  be  a  viola- 
tion of  the  Act,and  yerified;  as  many  written  or 
printed  copies  of  the  complaint  must  be  pre- 
sented as  there  may  be  respondents;  names 
and  addresses  must  be  set  forth  and  in- 
dorsed upon  the  writ;  and  a  copy  is  to  be 
served  upon  each  respondent  by  mail  or  per- 
soniUly  with  notice,  to  satisfy  the  complaint  or 
answer  within  time  specified.  Rule  4,  Appen- 
dix I,  841. 

2.  Application  for  exception  under  Act  will 
only  be  granted  after  investigation  upon  ver- 
illed  petition.  15:  Be  Southern  Foe.  B,  B. 
Co.  16. 

8.  Carrier  must  be  made  a  party  where 
merit  of  controversy  cannot  &  determined 
wiUioutit  BiddU  v.  PUtebwrghdL,  JS.  B,  Oo, 
778. 

4.  To  test  the  reasonableness  of  a  through 
rate,  all  the  roads  responsible  for  it  should  be 
made  defendants.  AUen  v.  LauimUe,  Jf,  A,  d 
C,  B.  Oo.  621. 

5.  The  person  aggrieved  should  complain  in 
his  own  name;  a  complaint  by  a  ticket  broker 
having  no  interest  in  the  transaction  will  not 
l)e  entertained.  Ottinger  v.  Southern  Bnic.  B. 
B,  Oo.  607. 

IL  Anbwbbs. 

6.  Answers,  verifled,  must  be  filed  with 
the  Commission  within  twenty  days  from 
notice,  unless  a  shorter  time  is  prescribed,  and 
a  copy  served  upon  complainant.  Bule  5,  Ap- 
pendix I,  841. 

7.  If  respondent  makes  satisfaction  be- 
fore answering,  the  written  acknowledgment 
thereof  must  be  filed  and  ma^  be  set  forth 
in  answer;  if  made  after  service  of  answer,  a 
supplemental  answer  may  be  filed.    Id.    842. 

8.  Upon  Ikilore  to  answer*  the  Conmils- 
sion  will  take  proof  and  make  order.  BtUe 
8,  Id.  842. 

III.  Amendment. 

9.  Pleadings  may  be  amended  in  discre- 
tion of  Commission.  Bule  10,  Appendix  /, 
842. 

10.  Practice  of  the  Commission  in  allowing 
amendments  is  to  be  limited  under  rules  of 
law;  amendments  to  complaint,  introducing 
new  charf^s*  not  allowed*  I^ddle  v. 
Baltimore  dt  O.  B.  B.  Oo.  701. 

11.  Complaint  against  railroad  company 
stating  that  it  had  been  previously  in  the  hands 
of  a  receiver  who  was  now  president,  was  al- 
lowed to  be  amended  so  as  to  show  exist- 
ence of  receiversldp  which  it  appeared  on 
hearing  was  still  in  existence.  Beynotdt  v. 
Weetem  New  York  d.  P.  B.  Oo.    685. 

rv.  Praoticb. 

12.  Powers  and  proceedings  of  Commission. 
Letter  of  Ohairman  Oooley,  408. 

18.  Practice  and  proceedings  shall  be  as 
simple  as  possible.  Auoeiaied  Wholesale 
Orocers  v.  Missouri  P.  B.  Oo.  821. 

14.  Letter  of  Ohairman  Cooley  in  response 
to  communication  expressing  desire  that  Com- 
Inter  S. 


mission  would  go  to  certain  State  and  there 
hear  testimony  m  certain  cases  then  pending 
at  issue,  and  such  other  cases  as  may  have 
arisen  in  that  State;  suggestion  in  letter  that 
Ikcts  be  put  inwritm§^  and  that  counsel 
mi^e  diligent  effort  to  brinj^  within  smallest 
possible  compass  the  necessity  for  oral  evi* 
dence.    446. 

15.  Orders  for  suspension  must  be 
based  upon  investigation.  JuriedictUm  of  Oom- 
mission,  78. 

16.  Leave  should  be  granted  to  withdraw 
petition  when  petitioner  alleles  leg^* 
ity  of  practice  sought  to  be  authorized. 
Be  Btport  Trade  of  Boston,  25. 

17.  If,  at  hearing,  defendant  company 
avows  pnrpose  to  comply  with  law*  the 

Commission  must  act  upon  the  assumption 
that  defendant  will  do  so,  until  it  has  evidenoe 
that  the  purpose  is  not  lived  up  to.  Holbrook 
V.  St.  Paul,  M.  d  M.  B.  Oo.  828. 

18.  A  motion  to  dismiss  a  complaint  de- 
nied because  no  notice  of  motion  had  been 
C^ven  and  the  object  of  the  motion  was  to 
reach  the  merits  of  the  case  and  to  have  them 
passed  upon  summarilv  instead  of  at  final 
hearing.  Associaied  Wholesale  Orocers  v.  ift*- 
souri  P.  B.  Oo.  821. 

19.  Where  after  the  examination  of  the  evi- 
dence upon  a  complaint  charging  unjust  dis*. 
crimination  and  unlawful  preference  in  tariff 
of  rates,  but  before  the  announcement  of  the 
opinion,  the  respondent  conceded  the 
relief  sought  and  published  a  tariff  of  rates 
in  accordance  with  the  complaint,  the  Com- 
mission only  made  a  report  to  complete 
the  record  of  the  case.  Manitflacturers  dt  Job- 
bers Union  v.  Minneapolis  d  St.  L.  B.  Oo.  680. 

20.  When  an  important  qnestion  is  raised 
by  the  pleadings,  but  the  parties  neither  by 
eiridence  nor  by  aripiment  supply  the 
Commission  with  information  as  to  it,  it  will 
not  be  decided.  Bice  v.  Louisville  d  N,  B.  Co. 
722. 

Briefs  and  Notes. 

Rules  of  practice.    Note,  872. 
POLICE   REGULATIONS.     See  Cox- 

MERGE,  II,  C. 

PRACTICE.  See  Pleading  aitd  Prac- 
tice, IV. 

RAILROAD  COMPANIES.  See  Agents 
AND  Brokers;  Baggage;  Bill  of  Lad- 
ing; Charges  and  Discrimination; 
Commerce;  Connecting  Lines;  Long 
AND  Short  Haul;  Passengers;  Rates. 

RATES.  See  Charges  and  Discrimina- 
tion; SCHEDXTLEB. 

1.  The  Commission  has  no  power  to 

rates  generally,  but  only  to  determine 
whether  rates  imposed  by  railroads  are  in  con- 
flict with  statute.  Thatcher  ▼.  FUehburg  B.  B. 
Oo.  856;  Be  Theatrical  Bates,  18. 

2.  But  the  Commission  has  power  to  re^^ 
nlate  fares  and  freights  for  transportation 
between  different  States.  PhUa.  etc.  Steamship 
Oo.  y.  Pennsylvania(lJ.  S.  Sup.  Ct.)  80». 

8.  A  state  statute  eajinot  refiriii*te  rates 
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for  interstate  commerce.     Wabash  etc,  B.  Co. 
V.  PiBopU  (D.  8.  Sup.  Ct.)  81. 

4.  Rates  should  be  so  relatively  reaeon- 
able  as  to  protect  communities  and  business 
against  unjust  discrimination.  Boards  of  Trade 

ffrUon  y.  Chicago,  M.  d  8t,  P.  R.  Co,  608. 

5.  A  carrier  operating  parallel  lines»  and 
accepting  lower  rates  on  one  line,  should  make 
corresponding  cliarges  on  other  line.    Id. 

6.  Rates  are  not  to  be  lower  for  commer- 
cial travelers  than  for  general  public. 
Associated  Wholesale  Grocers  v.  Missouri  Pacific 
B.  Co,  821,  898;  Larrison  y.  Chicago  dt  Grand 
Trunk  B.  Co.  869. 

7.  Nor  for  land  ezplorera  and  settlers. 
Smith  V.  Northern  Pac.  B.  Co.  611. 

8.  But  may  be  reduced  for  relie^oue 
teachers  and  as  act  of  charity.  Be  Beiigious 
Teachers,  21. 

9.  A  carrier  may  make  special  rates  with 
individuals,  lo  enable  the  latter  to  make  propos- 
als to  the  Interior  Department  for  transporta- 
tion of  Indian  supplies,  such  traneporta- 
tion  being  for  the  United  States.  Be 
Indian  Supplies,  22. 

10.  Twenty-five  dollars  for  1,000  miles  is 
not  unreasonable  for  a  milage  ticket. 
Associated  Wholesale  Grocers  v.  Missouri  Pacific 
B.  Co.  821,  898. 

11.  Carriers  charged  with  exorbitant  rates 
may  chan^  rates  before  hearing.  Fulton 
V.  Uhicago  etc.  B.  Go,  876. 

JUSBATE. 

A  discount  allowed  by  a  railroad  company 

where  consignments  of  coal  in  one  year  shall 

amount  to  80,000  tons  or  upwards  is  an  unjust 

discrimination.     Prowdence    Coal    Co.  y. 

Promdmce  etc.  B.  B.-  Go.  868. 

REFUSAL  TO  FURNISH  CARS.    Bee 

CHAKGSB  HSkD  DlSGillMIMATlON,   IV. 

REHEARING. 

The  Ck>mmiBsion  will  not  order  a  rehearing 
involving  expenses  to  parties,  unless  satisfied 
that  the  result  might  be  changed.  BidtUe 
V.  PUtsburgh  dt  L,  E.  B.  Co.  773. 

RELIGIOUS  TEACHERS. 

Religious  teachers  may  have  reduced  rates. 
Be  Beligious  TesLchers,  21. 

REMOVAL  OF  CAUSES. 

Iowa  Act  of  April  6,  1886,  seeking  to  make 
right  of  foreign  corporations  to  transact 
business  in  thai  State  dependent  upon  surren- 
der of  right  to  remove  causes  to  federal  courts, 
is  invalid.  Barron  v.  Burnside  (U.  8.  Sup. 
Ot.)  295. 

RIVERS.    See  Nayigablb  Waters. 

RULES. 

1.  Sessions  of  Commission  held  at 
Washington  No.  1816  F.  St.  northwest,  at  11 
o'clock,  daily,  except  Saturdays  and  Sundays. 
When  special  sessions  are  held  elsewhere,  nee* 
«8sary  regulations  will  be  made.  BtUe  1, 
Appendix  i,  841. 

Iktbb  S. 


2.  Applications  nnder  section  4  (Long 

and  Short  Haul  section),  to  be  made  by  verified 
petition*  stating  extent  of  relief  desired  and  ' 
points  between  which  authority  is  asked  to 
charge  less.    Bule  2,    Id. 

8.  Notice  to  be  published  by  petitioner  in 
two  newspapers  along  line  for  ten  days  prior 
to  presentation  of  petition,  stating  nature  of 
relief  applied  for  and  time  of  presentation  of 
application  ;  proof  of  each  publication  to  be 
filed  with  petition.    Id. 

4.  Investig^ation  will  be  made  hy  Com- 
mission at  time  and  place  designated,  where 
testimony  will  be  received.    Bub  8.    Id. 

5.  Complaint  under  section  18  must  be 
by  verified  petition,  stating  facts  claimed  to  be 
violation  of  Act ;  as  many  copies  of  com- 
plaint must  be  presented  as  there  are  respond- 
ents ;  names  and  addresses  of  parties 
must  be  set  forth  and  indorsed  upon  writ ; 
and  copy  is  to  be  served  upon  each  respond- 
ent, with  notice  to  satisfy  complaint  or  answer 
within  time  specified.    Bule  4.    Id. 

6.  Answers*  verified,  must  be  filed  with 
Commission  within  twenty  days  from  notice, 
unless  shorter  time  is  prescribed  ;  and  cof>y 
served  upon  complainant.    Bule  5.    Id. 

7.  If  respondent  makes  satisfaction  before 
answering,  written  acknowledgment  thereof 
must  be  filed  and  may  be  set  forth  in  answer  ; 
if  made  after  service  of  answer,  supple- 
mental  answer  may  be  filed.    Id,    842. 

8.  Carrier  deeming  complaint  insufficient 
may  serve  notice  for  hearings  on  it  without 
answer ;  facts  stated  are  admitted.  Motion 
to  dismiss  for  insufiScicncy  may  be  made  at 
hearing.    BtUe  6.    Id. 

9.  Adjournment  and  extension  of  time  is 
within  discretion  of  Commission.  RiUe  7.  Id. 

10.  Upon  issue  being  Joined,  time  and 
place  of  healing  will  be  assigned  ;  witnesses 
examined  orally  before  Commission,  except 
where  otherwise  ordered  ;  petitioner  has  bur- 
den of  proof.    Bule  8.    Id. 

11.  Upon  failure  to  answer*  the  Com- 
mission will  take  proof  and  make  order.    Id. 

12.  Subpenas  will  be  issued  by  any  com- 
missioner and  will  be  required  to  be  obeyed. 
Bule  9,    Id. 

18.  Depositions  may  be  taken  as  printed 
by  U.  S.  K.  S.,  §  §  868. 864  without  application 
to  Commission.  Bule  9,  as  amended;  A])- 
pendie^  848 ;  410. 

14.  Amendments  of  pleadings  are  in  dis- 
cretion of  Commission.  Bule  10,  Appendix 
1,842. 

16.  Copies  of  petition,  opinion,  etc.,  will 
be  furnished  upon  payment  of  expense  there- 
of.   Bulell.    Id. 

16.  Affidavits  may  be  taken  before  any 
officer  authorized  to  administer  oath.  Buie  12, 
Id, 

Bribfs  and  Notes. 

Rules  of  practice.    Note,  872. 

RUUNOS. 

1.  The  Commission  will  not  make  any  rul- 
ing where  petitioner  aUe|^es  le^alitx 
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of  practice  sought  to  be  authorized.    120 
EJopoH  Trade  of  Boston,  25. 

2.  The  Commission  can  not  construe  the 
Act  before  Tiolatiom  thereof  charg^ecL 
Be  Order  of  Railway  Oondudors,  18  ;  Be  The- 
atrical Bates,  18;  Be  Inmates  of  Jfdt.  Homes,  78, 
75. 

SCHEDULES. 

1.  When  purposes  of  Act  seem  to  be  fully 
accomplished  by  rate  sheets  as  printed,  and  no 
one  complains.  Commission  may  not  feel  in- 
clined to  interfere  on  its  own  motion  where 
sheets  are  printed  in  amaller  type  than 
prescribed  hy  Act.    Be  Bate  Sheets,  816. 

2.  Anyone  member  of  a  joint  combina- 
tion may  file  copies  of  Joint  tariff  for  all 
the  members.    76. 

8.  Neglect  to  pnblish  rates  for  milage 
tickets  is  violation  of  Act  Larrison  v.  Chi- 
eago  etc,  B.  B,  Co.  369. 

4.  Complaint  allegln^olatlon  of  sectond. 
Plummer  v.  Union  Pac,  B  Co.  596. 

SERVANTS.    See  Employsbs. 

SESSIONS.    See  Rules  of  Court,  1. 

SETTLERS. 

Land  explorers  and  settlers  are  not  entitled 
to  lower  rates  than  the  general  public. 
Smith  V.  Northern  Pac,  B.  B.  Go.  611. 

SHIPPING  FACILITIES.  SeeCHABGBS 
AND  Discrimination,  IV,  V. 

SHIPS   AND   SHIPPING.     See   Com- 

MBRCB,  17,  26. 

SLEEPING  CARS. 

A  state  tax  upon  sleeping  cars  of  a  com* 
pany,  used  in  carrying  passengers  Into  and 
out  of  the  State,  is  void  as  a  regulation  of  in- 
terstate  commerce.  India/na  v.  Woodruff 
Sleeping  db  Parlor  Goaeh  Oo.  (Ind.  Sup.  Ct.) 
798;  S.  P.  cited  in  Wabash  etc.  B.  Oo.  v.  People 
(U.  S.  Sup.  Ct.)  81. 

SPECIAL  LAWS.    See  Constitutional 
Law. 

STATE.    See  Commbrcb.  XL 

STATIONS.    See  Depots. 

STATISTICS.    See  Department  of  Sta- 
tistics. 

STATUTES.    See  Act  to  Regulate  Com- 
merce ;  Constitutional  Law. 

The  Interstate  Commerce  Act  does  not  afford 
a  remedy  for  transactions  occurring  before 
it  took  effect.    Ottinger  v.  Southern  Pac.  B. 
Oo.Wl. 
SUBPENA.    See  Rules,  13. 

SUSPENSION      OF       LONG     AND 
SHORT    HAUL    SECTION   i%   4). 

See  Long  and  Short  Haul. 


States  i«  interstate  eommeroe»  and  State 
has  no  authority  to  reguUte  same.  Western 
Union  Tel.  Oo.  v.  Pendleton  (U.  S.  Sup.  Ct.) 
806.  S.  P.  cited  in  Wabash  etc.  B.  Oo.  v.  Peo- 
ple (U.  S.  Sup.  Ct)  37. 

2.  Indiana  Statute  regpilatinfl^  mode  in 

which  messages  sent  by  telegraph  compa- 
nies, doing  business  in  that  State,  shall  be  ae> 
livered  &  other  Statest  is  void*  as  an  in- 
terference with  interstate  commerce.  Western 
U.  Tel.  Oo.  V.  Pendleton  (U.  S.  Sup.  Ct)  806. 

TESTIMONY. 

1.  In  matter  of  various  petitions  for  suspen- 
sion of  section  4  in  proceedings  at  Atlanta^ 
Gteorffia.  76. 

2.  In  proceedings  at  Mobile,  136;  at  New  Or- 
leans, 179;  at  Memphis,  218. 

8.  In  Boston  <fc  Albany  B.  B.  Oo.  v.  Boston  & 
LowellB.  B.  O0.6OO. 

4.  On  application  charging  discrimination  in 
favor  of  New  York,  in  rates  to  Chicago,  as 
against  Boston.  Be  Export  Trade  of  Boston,^ 
18,23. 

6.  In  proceeding  against  Providence  &  Wor> 
cester  Railroad  Company  for  discrimination. 
Providence  Chal  Oo.  v.  Providence  etc.  B.  B.  Oo. 
316. 

6.  In  proceeding  against  Pennsylvania  Rail^ 
road  Company  for  unlawful  preference  in  inter 
change  of  passengers  at  Chicago.     Ohicago  db 
AUon  B.  B.  Oo.  v.  Pennsylvania  B.  B.  Oo.  293. 

7.  On  petition  charging  refusal  to  furnish 
cars.    Be  Thatcher,  817. 

8.  On  complaint  against  Western  &  Atlantic 
Railroad  Company  for  damages  for  forcible 
ejectment  from  first  class  car  of  colored  man 
holding  first  class  ticket  OounoUlY.  Western 
etc.  B.  B.  Oo.  865. 

THEATRICAL  BATES. 

The  Commmiasion  will  not  say  in  ad- 
vance of  violation  of  Act  what  rates  com- 
pany shall  make  for  any  class  or  organization 
of  persons.    Be  TheatruxU  Bates,  18. 

TICKETS. 

1.  Carriers  may  continue  issuance  of  mil- 
age x><^ssenger  tickets  at  reasonable  prices, 
free  from  discrimination.  Larrison  v.  Ohicago 
etc.  B.  Oo.  369. 

2.  Nefirlect  to  publish  rates  for  milage 
tickets  is  violation  of  Act.    Id. 

8.  Twenty-flv-e  dollars  per  1,000  miles  is  not 
an  unreasonable  rate  tor  milage  ticket. 
Associated  Wholesale  Grocers  v.  Missouri  Pac. 
B.  B.  Oo.  893. 

4.  A  sale  of  milage  tickets  to  commer- 
cial travelers  at  a  lower  rate  than  to 
other  passengers  is  an  unjust  discrimination. 
Id\  Larrison  v.  Ohicago  etc.  B.  B.  Oo.  369. 

6.  A  release  of  liabilitv  by  commercial 
travelers  is  not  a  good  consideration  for  such 
discrimination.    Id. 


TARIFFS.    See  Bchbdulbs,  2;  Joint  Tab- 

IFPS. 

TAXES*    See  Commebgb.  II. 

TELEGRAPH  COMPANIES. 

1.  Intereovirse  by  telegraph  between 
Inter  S. 


6.  Kate  at  which  excursion  or  commuta- 
tion tickets  are  sold  does  not  entitle  milase 
ticket  purchaser  to  complain  of  unjust  dls* 
crimination  if  charged  a  higher  rate.  Ass^i- 
dated  Wholesale  Grocers  v.  Missouri  Pac.  B.  IL 
Co.  393. 
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7.  The  Act  does  not  require  one  compaAy 
to  sell  through  tickets  over  road  of  an- 
other. Chicago  etc.  IL  B,  Co.  v.  Pennsylwi' 
nia  Co.  857. 

UNDERBILLING.     See    Chabgbs    akd 
Discrimination,  44-48. 

UNITED  STATES. 

1.  United  States  may  condemn  land  with- 
in State  without  consent  of  State.  Stockton 
V.  BaUimore  etc,  R  R  Co,  (U.  S.  C.  Ct.  N.  J.) 
411. 

2.  Fish  and  eggs,  distributed  by  the  United 
States  Commission  of  Fish  and  Fisher- 
iest  ftre  entitled  to  free  transportation. 

Be  United  States  Commission  of  Fish  and  Fish- 
eries, 605. 

8.  In  the  absence  of  an  actual  case,  the  Com- 
mission will  not  pass  upon  the  question  of 

5 masses  to  the  United  States  Fish  Commission. 
d.  I 

Intbb  S. 


4.  A  carrier  may  make  special  rates  with 
individuals  to  enable  the  latter  to  make  pro- 
posals to  the  Interior  Department  for  transpor- 
tation of  Indian  supplies,  such  transporta- 
tion being  for  the  United  States.  Be  Indian 
Supplies,  22. 

USAGE.    See  Custom  and  Ubaqb. 
WAREHOUSEMAN.  See  Commercb,  28. 

WATERS   AND   WATERCOURSES. 

See  NAYieABLB  Waters. 

WHARFAGE.    See  Commbbcb,  18-21. 

liiriTNESS. 

Snbpenas  will  be  issued  by  any  commis- 
sioner and  will  be  required  to  be  obeyed.  Bule 
9,  Appendix  I,  842. 
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Sarties  respectlDg  the  receiylng,  forwarding  or 
eliyering  of  an^  animals,  ancles,  goods  or 
things,  as  aforesaid  shall  be  binding  upon  or  af- 
fect any  such  party  unless  the  same  be  signed 
by  him  or  by  the  nerson  dellyering  such  ani- 
mals, articles,  ^oas  or  things  respectively  for 
carriage;  Prottded,  also.  That  nothing  herein 
con  tamed,  shall  alter  or  a£fect  the  rights,  priv- 
ileges or  liabilities  of  any  such  company  under 
the  said  Act  of  the  11  Geo.  4  &  1  Wm.  4,  c  68, 
with  respect  to  articles  of  the  description  men- 
tioned in  the  said  Act. 

8.  This  Act  may  be  cited  for  all  purposes 
as  the  "Railway  and  Canal  Traffic  Act,  1854.' 

THE   REGULATION   OF   RAILWAYS 

ACT.  1868. 

(HI  &  38  Viot.  o.  110.) 

Interpretation  of  Termi, 

Sec.  2.  In  this  Act  the  term  "railway"  means 
the  whole  or  any  portion  of  a  railway  or  tram- 
way, whether  worked  by  steam  or  otnerwise. 

The  term  "company"  means  a  company  in- 
corporated either  before  or  after  the  passing  of 
this  Act  for  the  purpose  of  constructing,  n^n 
talninff,  or  working  a  railway  In  the  United 
Kingdom  (either  alone  or  in  conjunction  with 
any  other  purpose),  and  includes,  except  when 
otherwise  expressed,  any  Indiyidual  or  individ- 
uals not  incorporated  who  are  owners  or  lessees 
of  a  railway  in  the  United  Kingdom,  or  parties 
to  an  affreement  for  working  a  railway  in  the 
United  Kingdom. 

The  term  "person"  includes  a  body  corpo- 
rate. 

Provinon  for  Securing  Bgualihf  of  Treatment 
where  Railway  Company  Worke  8toam 

Vmeie. 

Sec.  16.  Where  a  company  is  authorized  to 
build,  or  buy,  or  hire,  and  to  use,  maintain, 
and  work,  or  to  enter  into  arrangements  for 
using,  maintaining,  or  working,  steam  vessels 
for  the  purpose  of  carrying  on  a  communica- 
tion between  any  towns  or  ports,  and  to  take 
tolls  in  respect  of  such  steam  vessels,  then  and 
in  every  such  case  tolls  shall  be  at  all  times 
chargea  to  dl  persons  equally  and  after  the 
same  rate  in  respect  of  passengers  conveyed  in 
a  like  vessel  passing  between  the  same  places 
under  like  circumstances;  and  no  reduction  or 
advance  In  the  tolls  shall  be  made  in  favor  of 
or  against  any  person  using  the  steam  vessels 
in  consequence  of  his  having  traveled  or  be- 
ing about  to  travel  on  the  whole  or  any  part  of 
the  company's  railway,  or  not  having  traveled 
or  not  being  about  to  travel  on  any  part  there- 
of, or  in  favor  of  or  against  any  person  usins 
the  railway  in  consequence  of  his  having  used 
or  being  about  to  use,  or  his  not  having  used 
or  not  being  about  to  use,  the  steam  vessels, 
and  where  an  aggregate  sum  is  charged  bv  the 
company  for  conveyance  of  a  passenger  ov  a 
steam  vessel  and  on  the  railway,  the  ticket 
shall  have  the  amount  of  toll  charged  for  con- 
veyance by  the  steam  vessel  distinguished  from 
the  amount  charged  for  conveyance  on  the 
railway. 

The  .provisions  of  the  Railway  and  Canal 
Traffic  Act,  1854,  so  far  as  the  same  are  ap- 
plicable, shall  extend  to  the  steam  vessels  and 
to  the  traffic  carried  on  thereby. 


THE   REGULATION    OP   RAILWAYS 

ACT,  1878. 

(86  &  87  Viot.  c  48.) 

An  Act  to  make  better  provision  for  cann- 
ing into  effect  the  Railway  and  C^al  Traffic 
Act,  1854,  and  for  other  purposes  connected 
therewith.    (21st  July,  18ft.) 

Be  it  enacted  as  follows: 

PreUmina/rff. 

1.  This  Act  may  be  dted  as  the  Regulation 
of  Railways  Act,  1878. 

2  This  Act  shall,  except  as  herein  is  other- 
wise expressly  provided,  come  into  operation 
on  the  first  day  of  September,  1878,  which  date 
Is  In  this  Act  ref  errea  to  as  the  commencement 
of  this  Act 

8.  In  this  Act  the  term  "railway  company"* 
includes  any  person  being  the  owner  or  lessee 
of  or  working  any  railway  In  the  United  King- 
dom constructed  or  carried  on  under  the  pow- 
ers of  any  Act  of  Parliament. 

The  term  "canal  company"  Includes  any 
person  being  the  owner  or  lessee  of,  or  work- 
ing, or  entitled  to  charg^  tolls  for  the  use  of 
any  canal  In  the  United  Kingdom  constructed 
or  carried  on  under  the  powers  of  any  Act  of 
Parliament. 

The  term  "person"  Includes  a  body  of  per- 
sons corporate  or  unlncorporate. 

The  term  "railway"  Includes  every  station^ 
siding,  wharf,  or  dock  of  or  belonging  to  sodi 
railway  and  used  for  the  purposes  of  poblio 
traffic. 

The  term  "canal"  Includes  any  navlgatioo 
which  has  been  made  under  or  upon  which 
tolls  nuy  be  levied  by  authority  of  Parliament, 
and  also  the  wharves  and  landing  places  of  an<t 
belonging  to  such  canal  or  navigation,  and 
used  for  the  purposes  of  public  tnSac. 

The  term  "traffic"  Includes  not  only  pasKn- 
gers  and  their  luggage,  goods,  animals,  and 
other  things  conveyed  by  any  ndlway  compa- 
ny or  canal  company,  but  also  carriages,  wag- 
ons, trucks,  boats,  and  vehicles  of  every  de- 
scription adapted  for  running  or  passing  oo 
the  railway  or  canal  of  any  such  company. 

The  term  "malls"  Includes  mall  Sags  and 
post  letter  bags. 

The  term  "special  act"  means  a  local  or  local 
and  personal  act.  or  an  act  of  a  local  and  per- 
sonal nature,  and  includes  a  provisional  order 
of  the  board  of  trade  confirm^  by  Act  of  Par- 
liament, and  a  certificate  granted  by  the  board 
of  trade  under  the  Railways  Construction  F»- 
cilltles  Act,  1864. 

The  term  "the  treasury"  means  the  commis- 
sioners of  Her  Majesty's  treasury  for  the  time 
being. 

The  term  "suoerlor  court**  means  In  En- 
gland any  of  Her  Majesty's  courts  at  Westmin- 
ster; In  Ireland,  any  of  Her  Biajesty's  superior 
courts  at  Dublin^  and  in  Scotland,  the  court  of 
session. 

Appointment  and  Dutiee  </  BaHmay  Oommi^ 

$toner$, 

4.  For  the  purpose  of  canylng  Into  effect 
the  provisions  of  the  Railway  and  Canal  TraAo 
Act,  1854,  and  of  this  Act,  It  shall  be  lawful 
for  Her  Majesty,  at  any  time  after  the  paasiiig 
of  this  Act,  by  warrant  tinder  the  royal  sigo 


1888. 


Affenddc  ni— English  Statutes. 


847 


manual,  to  appoint  not  more  than  three  com- 
missionen,  of  whom  one  shall  be  of  experi- 
ence in  the  law  and  one  of  experience  in  rail- 
way business,  and  not  more  than  two  assistant 
commissioners;  and  upon  the  occurrence  of 
any  vacancy  in  the  office  of  any  such  commis- 
sioner or  assistant  commissioner  from  time  to 
time  in  like  manner  to  appoint  some  fit  person 
to  fill  the  vacancy.  It  shall  be  lawful  for  the 
lord  chancellor,  if  he  think  fit,  to  remove  for 
inability  or  misbehavior  anv  commissioner  ap- 
pointed in  pursuance  of  this  Act. 

The  three  commissioners  appointed  under 
this  Act  (and  in  this  Act  referred  to  as  the  com- 
missioners), shall  be  styled  the  railway  com- 
missioners, and  shall  have  an  official  seal, 
which  shall  be  judicially  noticed.  They  may 
act  notwithstanding  any  vacancy  in  their  num- 
ber. The  said  assistant  commissioners  shall 
hold  office  during  the  pleasure  of  Her  Majesty. 

5.  Any  person  appointed  a  commissioner 
under  this  Act  shall,  within  three  calendar 
months  after  his  appointment,  absolutely  sell 
and  dispose  of  any  stock,  share,  debenture 
stock,  debenture  bond,  or  other  security  of  any 
railway  or  canal  company  in  the  United  King- 
dom which  he  shall  at  the  time  of  his  appoint- 
ment own  or  be  interested  In  for  his  own  ben- 
efit; it  shall  not  be  lawful  for  any  person  ap- 
pointed a  commissioner  under  this  Act.  so  long 
as  he  shall  hold  office  as  such  commissioner, 
to  purchase,  take,  or  become  interested  in  for 
his  own  benefit,  any  such  stock,  share,  deben^ 
ure  stock,  debenture  bond,  or  other  security, 
and  if  any  such  stock,  share,  debenture  stock, 
debenture  bond  or  other  security,  or  any  in- 
terest therein,  shall  come  to  or  vest  in  such 
commissioner  by  will  or  succession,  for  his 
own  benefit,  he  shall,  within  three  calendar 
months  after  the  same  shall  so  come  to  or  vest  in 
him,  absolutely  sell  or  dispose  of  the  same  or 
his  interest  therein. 

It  shall  not  be  lawful  for  the  commissioners, 
except  by  consent  of  the  parties  to  the  proceed- 
ings, to  exercise  any  jurisdiction  by  this  Act 
conferred  upon  them  in  any  case  in  which  they 
shall  be  directly  or  indirectly  interested  in  the 
matter  in  question.  The  commissioners  shall 
devote  the  whole  of  their  time  to  the  perform- 
ance of  their  duties  under  this  Act,  and  shall 
not  accept  or  hold  any  office  or  employment 
inconsistent  with  this  provision. 

6.  Any  person  compminingof  anything  done 
or  of  any  omission  made  in  violation  or  con- 
travention of  section  2  of  the  Railway  and  Ca- 
nal Traffic  Act.  1854,  or  of  section  16  of  the 
Regulation  of  Railways  Act,  1868,  or  of  this 
Act,  or  of  any  enactment  amending  or  apply- 
ing the  said  enactments  respectively,  may  ap- 
ply to  the  commissioners,  and  upon  the  certifi- 
cate of  the  board  of  trade  alleging  any  such 
violation  or  contravention,  any  person  ap- 
pointed by  the  board  of  trade  in  that  behalf 
may  in  like  manner  apply  to  the  commission- 
ers; and  for  the  purpose  of  enabling  the  com- 
missioners to  hear  and  determine  the  matter 
of  any  such  complaint,  they  shall  have  and 
may  exercise  all  the  jurisdiction  conferred  by 
section  8  of  the  Railway  and  Canal  Traffic  Act, 
1854,  on  the  several  courts  and  judges  empow- 
ered to  hear  and  determine  complaints  under 
that  Act;  and  may  make  orders  of  like  nature 
with  the  writs  and  orders  authorized  to  be  is- 
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sued  and  made  by  the  said  courts  and  judges; 
and  the  said  courts  and  judges  shall,  except 
for  the  purpose  of  enforcing  any  decision  or 
order  of  the  commissioners,  cease  to  exercise 
the  jurisdiction  conferred  on  them  by  that  sec- 
tion. 

7.  Where  the  commissioners  have  received 
any  complaint  alleging  the  infringement  by  a 
railway  company  or  a  canal  company  of  the 
provisions  of  any  enactment  in  respect  of  which 
the  commissioners  have  jurisdiction,  they  may, 
if  they  think  fit,  before  requiring  or  permitting 
any  formal  proceedings  to  be  taken  on  such 
complaint,  conmiunicate  the  same  to  the  com- 
pany against  whom  it  is  made,  so  as  to  afford 
them  an  opportunity  of  making  such  observa- 
tions thereon  as  they  may  think  fit 

8.  Where  any  difference  between  railway 
companies,  or  lietween  canal  companies,  or  be- 
tween a  railway  company  and  a  canal  company, 
is,  under  the  provisions  of  any  general  or  spe- 
cial Act,  passed  either  before  or  after  the  pass- 
ins;  of  this  Act,  required  or  authorized  to  be 
referred  to  arbitration,  such  difference  shall, 
at  the  instance  of  any  company,  party  to  the 
difference,  and  with  the  consent  of  the  com- 
missioners, be  referred  to  the  commissioners 
for  their  decision  in  lieu  of  being  referred  to 
arbitration';  Ptxmded,  That  the  power  of  com- 
pelling a  reference  to  the  commissioners  in  this 
section  contained  shall  not  apply  to  any  case 
in  which  any  arbitrator  has  in  any  genecal  or 
special  Act  been  designated  by  his  name,  or  by 
the  name  of  his  office,  or  in  which  a  standing 
arbitrator  having  been- appointed  under  any 
special  or 'general  Act.  the  commissioners  are 
of  opinion  that  the  diflference  in  question  may 
more  conveniently  be  referred  to  him. 

9.  Any  difference  to  which  a  railway  com- 
pany or  canal  company  is  a  party,  may,  on  the 
application  of  the  parties  to  the  difference,  and 
with  the  assent  of  the  commissioners,  be  re- 
ferred to  them  for  their  decision. 

10.  The  following  powers  and  duties  of  the 
board  of  trade  shallbe  transferred  to  the  com- 
missioners, namely: 

(1.)  The  powers  of  the  board  of  trade  under 
part  in  of  the  Railway  Clauses  Act,  1868,  or 
under  any  special  Act,  with  respect  to  the  ap- 
proval of  working  agreements  between  railway 
companies;  and, 

(2.)  The  powers  and  duties  of  the  board  of 
trade  under  section  85  of  the  Railway  Clauses 
Act,  1868,  with  respect  to  the  exercise  by  rail- 
way companies  of  their  powers  in  relation  to 
steam  vessels. 

And  the  provisions  of  the  said  Acts  confer- 
ring such  powers  or  imposing  such  duties,  or 
otherwise  referring  to  such  powers  or  duties, 
shall,  so  far  as  is  consistent  with  the  tenor 
thereof,  be  read  as  if  the  commissioners  were 
therein  named  instead  of  the  board  of  trade. 

Bipplanatian  and  Amendment  of  Law. 

11.  Whereas,  by  section  2  of  the  Railway 
and  Canal  Traffic  Act,  ia54.  it  is  enacted  that 
every  railway  company  and  canal  company 
and  railway  and  canal  company  shall,  accord- 
ing to  their  respective  powers,  afford  all  rea- 
sonable facilities  for  the  receiving,  and  for- 
warding and  delivering  of  traffic  upon  and 
from  the  several  railways  and  canals  belong- 
ing to  or  worked  by  sudi  companies  respect- 
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or  gfwemmj  owlaeor  «»-i 
m  or  w&wmaAmfft  to  or  IbI 
fmror  €4  trnj  pmtiemlar  permm  or  tom^rmj^  or  ■ 
VKj  pvticvlflr  doscffpCtoB  oC  tnflc,  Ib  vnj  t^  • 
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teriffiioB  ot  tnMe,  to  say  wmoo  or 
•Mo  pro)«dlee  or  dkmmmu^  tm  vrj 
wtetooercr;  hmI  that  ^^^^  raflwar 

paoy  kartef  or  worldac  raflwajf  or 
Wkkk  form  portof  aeooturaootHoeof  nflwsj, 
or  eaaal,  or  lattwajasd  eaaal  eoBaraateatfoa, 
or  which  hmwe  the  tenaiaaf,  ftatloa,  or  wharf 
of  thoooa.  Dear  the  tcnBfaai,  tlatioo,  or  wharf 
of  the  other,  shall  afford  all  dtw  aad  faajoa- 
aUa  fadlfttoi  for  reoeirfog  aad  forwanUag  bf 
ooa  of  foch  rallwap  or  caaalt  all  tha  trafllc 
arHrfoa  hj  tha  other,  wfthooi  aay  iinraaoon" 
aMo  dAj,  aad  wfthoot  aaj  toch  orefereaoeor 
adTaataire  or  prejndiea  or  ditaoraatafe,  m 
aforawld,  aad  io  that  do  obrtmctSoa  a»a j  be 
offered  to  the  pabHc  dcdroue  of  oelaf  each 
raOwaji  or  oaaaU,  or  raOwaft  aad  caaale  m  a 
oootfaooue  line  of  commaolofttloD,  aad  eo  that 
all  reaeoaable  accomPiodattoB  may  hj  mraoe 
of  the  rallwajs  aad  caaale  and  of  the  eereral 
eonpaalee  be  at  all  timet  afforded  to  the  pob- 
lie  la  that  behalf: 

And,  f0ktrea9,  H  le  expedleot  to  explala  aad 
aoMDd  the  eald  eaactaMat,  Be  U  (herrfor$  en- 
aatef.  that— 

Boblect  ae  berdaafter  meDtloned,  the  lald 
fadMtlef  to  be  lo  afforded  are  hereby  declared 
to  and  eball  loctude  the  doe  aad  reasonable  re* 
oelrlDK,  forwardlag,  and  detirerlng  by  ererr 
railway  oompaay  aad  caaal  company  aad  rail- 
way and  canal  oompaay,  at  the  reqoeet  of  any 
other  such  company,  of  through  traffic  to  and 
from  the  railway  or  canal  of  any  other  eucb 
company  at  through  rates,  tolls,  or  fares  (in 
this  Act  referred  to  as  through  rates). 

Prorlded  as' follows: 

(1.)  The  company  requiring  the  traffic  to  be 
forwarded  shall  glre  written  notice  of  the  pro- 
posed through  rate  to  each  forwarding  com- 
pany, stating  both  Its  amount  and  Its  appor- 
tionment, and  the  route  t>y  which  the  traffic  Is 
proposed  to  be  forwarded. 

(2.)  Each  forwarding  company  shall,  within 
the  prescribed  period  after  the  receipt  of  such 
notice,  by  written  notice,  Inform  the  company 
requiring  the  traffic  to  be  forwarded  whether 
they  agree  to  the  rate  and  route;  and,  If  they 
oblect  to  either,  the  grounds  of  the  objection. 

(8.)  If  at  the  eiplratlon  of  the  prescribed 
period  no  auch  objection  has  baen  sent  by  any 
forwarding  company,  the  rate  shall  come  Into 
operation  at  sucn  expiration. 

(4.)  If  any  oblectlon  to  the  rate  or  roota  has 
been  sent  within  the  peeorlbed  period,  the 
matter  shall  be  referred  to  the  commissioners 
for  thHr  decision. 

(0.)  If  an  objection  twmade  to  the  granting 
of  the  rate  or  to  the  route,  the  commMoners 
shall  consider  whether  the  granting  of  the  rate 
Is  a  due  and  reasonable  facfilty,  In  the  Interest 
of  the  public,  and  whether,  baring  regard  to 
the  drcumstanoes,  the  route  propoied  u  a  rea- 
sonable route,  and  shall  allow  or  refuse  the 
rate  aooordlngly. 


(«.)  If  the  r^bieeOom  ha  mif  to  tha 
tliiiiBiiBt  oftheiate,  the  tw^  shal 
opcralloaat  the  expnadoa  of  tha 
period,  hitt  the  decWoa  oflhe 
aalo  lis  apportSoaflMSt  shall  he 
la  aay  ochcreaae  the  opciatkia  o 
be  MMpeadcd  aati]  the  decWoa  k 

a.)  The  cnaiMiBsl pans,  la 


of  the 
lacuf  led  la  reyect  ol  tha 
orworfctegof  the 
or  aay  part  of  the  route,  aa  weO  aeaay 
charges  which  aay 
CBtltSBd  to  BMhe  ia  respeet  thcraof 

(8.)  It  Shan  DOi  bekwfol  for  tha 
slooerv  m  any  case  to  oonpel  aay  ooapaay  to 
accept  lower  arflage  rates  thaa  the  arilafp  rates 
which  such  coemay  bmt  for  tha  tIaM  beiag 
legally  be  chargtaa  for  like  traffk  carried  by  a 
like  BM>de  of  transb  oo  aay  other  ttae  of  cos- 
nmaicatioa  betweea  the  saase  poiate,  beiag  tha 
poiota  of  departare  aad  arriral  of  tha  thsDOfh 
roote. 

(i.)  The  pfascrfbed  period OMBtioaed  lathis 
sectloD  shaU  be  ten  days,  or  such  looger  period 
as  the  eommlseioDert  nMy  from  tiasa  to  ttee, 
hj  general  order,  preecrlbe. 

Where  a  railway  company  or  caaal  cotpaay 
oee,  maintain,  or  work,  or  are  party  to  aa  ar- 
rangement for  oilBg.  malntilning,  or  wortiac 
steam  reesels  for  the  porpoee  of  canylag  on  a 
conunnaicatloo  between  aay  towns  or  porta, 
the  prorlsiooaof  this  section  shall  ezteod  to 
such  steam  reesels  aad  to  the  traffic  carriad 
thi 


19.  Subject  to  the  prorislons  in  the  last  pre- 
ceding section  contained,  the  commissiooers 
shall  hare  full  power  to  decide  that  aay  pro- 
poeed  throng  rate  Is  due  and  leasonabfe,  not- 
withstanding that  a  less  amooat  may  be  allot* 
ad  to  any  forwarding  company  out  of  such 
throuah  rate  tlian  the  maximum  rale  auch  com- 
pany IS  entitled  to  charge,  and  to  allow  aad  ap- 
portioo  such  through  rate  aocordinaly. 

18.  A  complaint  of  a  contrmTeBUon  of  sac- 
tloo  9  of  the  Railway  and  Canal  Traffic  Act, 
1884,  as  amended  by  tids  Act.  may  be  made  to 
the  commlssionerB  by  a  municipal  or  other 
public  corporation,  local  or  harbor  board,  with- 
out  proof  that  the  complaioants  are  aggrieTad 
by  the  oontrarention;  l^iwidsd.  That  a  com- 
plaint shall  not  be  entertained  by  the  commis- 
sioners in  pursuance  of  this  section  unless  such 
complaint  Is  accompanied  by  a  certlAcate  of 
the  board  of  trade  to  the  effect  that  in  tlieir 
opinion  the  case.  In  respect  of  which  the^om- 
plaint  Is  made.  Is  a  proper  one  to  be  subnnttad 
for  adjudication  to  the  commissiooers  by  such 
municipal  or  other  public  corporation,  local  or 
harbor  tK>ard. 

14.  Ererr  railway  company  and  canal  com- 
pany ^all  keep  at  each  of  their  stations  and 
wharros  a  booa  or  books  showing  erery  rate 
for  the  time  being  charged  for  the  carriage  of 
traffic  other  than  passeoffers  and  their  luggage, 
from  that  station  or  wnarf  to  any  pfioe  to 
which  they  book.  Including  any  rates  charged 
under  any  special  contract,  and  stating  the  dis- 
tance from  that  station  or  wharf  of  erery  sta- 
tion, wharf,  siding,  or  place  to  which  any  such 
I  rate  Is  charged. 
1     Brery  such  book  shall,  during  all  reasonable 
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hours,  be  open  to  the  inspection  of  any  person 
without  the  payment  of  any  |ee. 

The  commissioners  may  from  time  to  time, 
on  the  application  of  any  person  interested, 
make  orders  with  respect  to  any  particular  de- 
scription of  traffic  requiring  a  railway  com- 
pany or  canal  company  to  dlstinguLBh  in  such 
book  how  much  of  each  rate  is  for  the  convey- 
ance of  the  traffic  on  the  railway  or  canal,  in- 
cluding therein  toUs  for  the  use  of  the  railway 
or  canal,  for  the  use  of  carriages  or  vessels,  or 
for  locomotive  power,  and  how  much  is  for 
other  expenses,  specifying  the  nature  and  de- 
tail of  such  other  expenses. 
'  Any  company  failing  to  comply  with  the 
provisions  of  this  selection  shall,  for  each  of- 
fense, and  in  the  case  of  a  continuing  offense, 
for  every  day  during  which  the  offense  con- 
tinues, he  liable  to  a  penalty  not  exceeding  £5, 
and  such  penalty  shall  be  recovered  and  ap- 
plied in  the  same  manner  as  penalties  imposed 
by  the  Railways  Clauses  Consolidation  Act, 
1845,  and  the  Railways  Clauses  Consolidation 
(Scotland)  Act,  1845  (as  the  case  may  require) 
are  for  the  time  being  recoverable  and  appli- 
cable. 

15.  The  commissioners  shall  have  power  to 
hear  and  determine  any  question  or  dispute 
which  may  arise  with  respect  to  the  terminal 
charges  of  any  railway  company,  where  such 
charges  have  not  been  fixed  by  any  Act  of  Par- 
liament, and  to  decide  what  is  a  reasonable 
sum  to  be  paid  to  any  company  for  loading  and 
unloading,  covering  collection,  delivery,  and 
other  services  of  a  hke  nature;  any  decision  of 
the  commissioners  under  this  section  shall  be 
binding  on  all  courts  and  in  all  legal  proceed- 
ings wnatsoever. 

16.  No  railway  company  or  canal  company, 
unless  expressly  authorized  thereto  by  any 
Act  passed  before  the  passing  of  this  Act,  shall, 
without  the  sanction  of  the  commissioners,  to 
be  signified  in  such  manner  as  they  may  by 
general  order  or  otherwise  direct,  enter  into 
any  agreement  whereby  any  control  over  or 
right  to  interfere  in  or  concerning  the  traffic 
carried  or  rates  or  tolls  levied  on  any  part  of 
a  canal  is  given  to  the  railway  comi>any,  or 
any  persons  managing  or  connected  with  the 
management  of  any  railway;  and  any  such 
agreement  made  after  the  commencement  of 
this  Act  without  such  sanction  shall  be  void. 

The  commissioners  shall  withhold  their  sanc- 
tion from  any  such  agreement  which  is  in  their 
opinion  prejudicial  to  the  interests  of  the  pub- 
lic 

Not  less  than  one  month  before  any  such 
agreement  is  so  sanctioned,  copies  of  the  in- 
tended agreement  certified  under  the  hand  of 
the  secretary  of  the  railway  company  or  one  of 
the  railway  companies  party  or  parties  thereto, 
shall  be  deposited  for  public  inspection  at  the 
office  of  the  commissioners,  and  also  at  the  of- 
fice of  the  clerk  of  the  peace  of  the  county, 
riding,  or  division  In  England  or  Ireland,  in 
which  the  head  office  of  any  canal  company 
party  to  the  agreement  is  situate,  and  at  the 
office  of  the  principal  sheriff  clerk  of  every 
such  county  in  Scotland,  and  notice  of  the  in- 
tended agreement,  setting  forth  the  parties  be- 
tween whom  or  on  whose  behalf  the  same  is 
intended  to  be  made,  and  such  further  par- 
ticulars with  respect  thereto  as  the  commis- 
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doners  may  require,  shall  be  given  by  adver- 
tisement in  the  London,  Edinburgh  or  Dub- 
lin Gazette,  according  as  the  head  office  of  any 
canal  company  party  to  the  agreement  is  situ- 
ate in  Englana,  Scotland,  or  Ireland,  and  shall 
be  sent  to  the  secretary  or  principal  officer  of 
every  canal  company  any  of  whose  canals  com- 
municates with  the  canal  of  any  company 
party  to  the  agreement;  and  shall  be  published 
in  such  other  way,  if  any,  as  the  commission- 
ers for  the  purpose  of  giving  notice  to  all 
parties  interested  therein  by  oraer  direct. 

17.  Every  railway  company  owning  or  hav- 
ing the  management  of  any  canal  or  part  of 
a  canal  shall  at  all  times  keep  and  maintain 
such  canal  or  part,  and  all  the  reservoirs, 
works,  and  conveniences  thereto  belonging, 
thoroughly  repaired  and  dredged  and  in  good 
working  condition,  and  shall  preserve  the 
supplies  of  water  to  the  same,  so  that  the  whole 
of  such  canal  or  part  may  be  at  all  times  kept 
open  and  navigable  for  the  use  of  all  persons 
desirous  to  use  and  navigate  the  same  without 
any  unnecessary  hindrance,  interruption,  or 
delay. 

(Sections  18,  19  and  20  relate  to  the  Convey- 
ance of  Mails.) 

EegulaHone  as  to  Commerce. 

Section  21  prescribes  the  duties  of  "assistant 
commissioners,"  and  section  22  the  salaries  of 
the  commissioners  and  their  assistants;  while 
sections  28  and  24  provide  for  the  appointment 
of  assessors  and  subordinate  officers  and  clerks. 

25.  For  the  purposes  of  this  Act  the  commis- 
sioners shall,  subject  as  in  this  Act  mentioned, 
have  full  power  to  decide  all  questions,  wheth- 
er of  law  or  of  fact,  and  shall  also  have  the 
following  powers;  that  is  to  say: 

(a.)  They  may,  by  themselves  or  by  any  per^ 
sons  appomted  by  them  to  prosecute  an  in- 
quiry, enter  and  inspect  any  place  or  building 
being  the  property  or  under  the  control  of  any 
railway  or  canal  company,  the  entry  or  inspec- 
tion of  which  appears  to  them  requisite; 

(p.)  They  may  require  the  attendance  of  all 
such  persons  as  they  think  fit  to  call  before 
them  and  examine,  and  may  require  answers  or 
returns  to  such  inquiries  as  they  think  fit  to 
make; 

(c.)  They  may  require  the  production  of  all 
books,  papers,  and  documents  relating  to  the 
matters  before  them; 

((2.)  They  may  administer  an  oath; 

{e.)  They  may,  when  sitting  in  open  court, 
punish  for  contempt  in  like  manner  as  if  they 
were  a  court  of  record. 

Every  person  required  by  the  commission- 
ers to  attend  as  a  witness  shall  be  idlowed  such 
expenses  as  would  be  allowed  to  a  witness  at- 
tending on  subpena  before  a  court  of  record; 
and  in  case  of  dispute  as  to  the  amount  to  be 
allowed,  the  same  shall  be  referred  to  a  mas- 
ter of  one  of  the  superior  courts,  who,  on  re- 
quest, under  the  hands  of  the  commissioners, 
snail  ascertain  and  certify  the  proper  amount 
of  such  expenses. 

26.  Any  decision  or  any  order  made  by  the 
commissioners  for  the  purpose  of  carrying  into 
effect  any  of  the  provisions  of  Uiis  Act  may  be 
made  a  rule  or  order  of  any  superior  court, 
and  shall  be  enforced  either  in  the  manner  di- 
rected by  section  8  of  the  Railway  and  Canal 
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Traffic  Act,  1854,  as  to  the  writs  and  orders 
therein  mentioned,  or  in  like  manner  as  anj 
rule  or  order  of  such  court. 

For  the  purpose  of  carrying  inio  effect  this 
section,  general  rules  and  orders  maj  be  made 
by  any  superior  court  in  the  same  manner  as 
general  rules  and  orders  may  be  made  with 
respect  to  any  other  proceedings  in  such  court. 

The  commissioners  may  review  and  rescind 
or  Tary  any  decision  or  order  previously  made 
by  them;  or  any  of  them. 

The  commissioners  shall,  in  all  proceedings 
before  them  under  sections  5,  11,  12  and  18  of 
this 'Act.  and  may,  if  they  think  lit,  in  all  other 
proceedings  before  them  under  this  Act,  at  the 
mstance  of  any  pi^y  to  the  proceedings  before 
them,  and  upon  such  security  being  given  by 
the  appellant  as  the  commissioners  may  direct, 
state  a  case  in  writine  for  the  opinion  of  any 
superior  court  detenmned  by  the  conunission- 
ers  upon  any  question  which,  in  the  opinion 
of  the  commissioners,  is  a  question  of  law. 

The  court  to  which  the  case  is  transmitted 
shall  hear  and  determine  the  question  or  ques- 
tions of  law  arising  thereon,  and  shall  there- 
upon reverse,  affirm,  or  amend  the  determina- 
tion in  respect  of  which  the  case  has  been 
stated,  or  remit  the  matter  to  the  commission- 
ers with  the  opinion  of  the  court  thereon,  or 
may  make  such  other  order  in  relation  to  the 
matter,  and  may  make  such  order  as  to  costs 
as  to  the  court  may  seem  fit;  and  all  such  or- 
ders shall  be  final  and  conclusive  on  all  parties; 
Provided,  That  the  commissioners  shall  not  be 
liable  to  any  costs  in  respect  or  by  reason  of 
anysuch  appML 

The  operation  of  any  decision  or  order  made 
by  the  commissioners  shall  not  be  stayed  pend- 
ing the  decision  of  any  such  appeal,  unless 
the  commissioners  shiJl  otherwise  order.  Save 
as  aforesaid,  every  decision  and  order  of  the 
commiMioners  shall  be  final. 

27.  The  commissioners  shall  sit  at  such  Umes 
and  in  such  places  and  conduct  their  proceed- 
ings in  such  manner  as  may  seem  to  them 
most  convenient  for  the  speedy  dispatch  of 
business;  they  may,  subject  as  in  this  Act  men- 
tioned, sit  together  or  separately,  and  either 
in  private  or  in  open  court;  but  any  complaint 
made  to  them  shall ,  on  the  application  of  any 
party  to  the  complaint,  be  heard  and  deter 
mined  in  open  court. 

28.  The  costs  of  and  incidental  to  any  pro- 
ceeding before  the  commissioners  shall  be  in 
the  discretion  of  the  commissioners. 

29.  The  commissioners  may  at  any  time  after 
the  passing  of  this  Act,  and  from  time  to  time, 
make  such  general  orders  as  may  be  requisite 
for  the  regulation  of  proceedinn  before  them, 
including  applications  fnr  afid  the  stating  of 
cases  for  appeal,  and  also  for  prescribing,  di- 


recting or  rectilatlBC  any  matter  wlildi  they 
are  authorized  by  thu  Act  to  prescribe,  dtred, 
or  regulate  by  general  order,  and  also  fOr  sq- 
abling  the  commissioners  in  cases  to  be  speci- 
fied in  such  general  orders  to  exercise  their  Jorls- 
diction  by  any  one  or  two  of  their  number ;  Pr^- 
tided.  That  any  person  aggrieved  by  any  de- 
cision or  order  nkde  in  any  case  so  specUied 
may  require  a  rehearing  by  all  the  commla- 
sioners.  Thev  may  f urUier  make  r^gulatk>aa 
for  enabling  them  to  carry  into  effect  the  pro- 
visions of  this  Act,  and  may  from  time  to  time 
revoke  and  alter  any  general  orders  or  rocula- 
tions  made  in  pursuance  of  this  Act  Every 
general  order,  and  every  alteration  in  a  general 
order,  made  in  pursuance  of  this  section,  shall 
be  submitted  to  the  lord  chancellor  for  ap- 
proval, and  shall  not  come  into  force  until  it 
shall  be  approved  bv  him. 

Every  general  order  purporting  to  be  made 
in  pursuance  of  this  Act  shall,  immedlatelv 
after  the  midring  thereof,  be  laid  before  both 
Houses  of  Parliament,  if  Parliament  be  then 
sitting,  or  if  Parliament  be  not  then  sitting, 
within  seven  days  after  the  then  next  meeting 
of  Parliament;  and  if  either  House  of  Parlli^ 
ment,  by  a  resolution  passed  within  two 
months  after  suchseneral  order  has  been  so 
laid  before  the  said  House,  resolve  that  the 
whole  or  any  part  of  such  general  order  ought 
not  to  continue  in  force,  the  same  shall,  after 
the  date  of  such  resolution,  cease  to  be  of  any 
force,  without  prejudice,  nevertheless,  to  the 
making  of  any  other  general  order  in  its  place, 
or  to  an3rthinff  done  in  pursuance  of  this  gen- 
eral order  before  the  date  of  such  resoluUon; 
but,  subject  as  aforesaid,  every  general  order 
purportine  to  be  made  in  pursuance  of  this 
Act  shall  be  deemed  to  have  been  duly  made 
and  within  the  powers  of  this  Act,  and  shall 
have  effect  as  If  it  had  been  enacted  in  this 
Act 

80.  Every  document  purporting  to  be  signed 
by  the  commissioners,  or  any  one  of  them, 
shall  be  received  in  evidence  without  proof  of 
such  signature,  and  until  the  contrary  is  proved 
shall  be  deemed  to  have  been  so  sinied  and  to 
have  been  duly  executed  or  issued  by  the  coon 
misdoners. 

81.  The  commissioners  shalL  once  In  everv 
year,  make  a  report  to  Her  Majesty  of  the(r 
proceedings  under  this  Act  during  the  past 
year;  and  such  report  shall  belaid  Mfore  both 
Houses  of  Parliament  within  fourteen  days 
after  the  making  thereof  if  Parliament  is  then 
sitting,  and  if  not,  then  within  fourteen  days 
after  the  next  meeting  of  Parliament. 

(Sections  82-87  provide  for  fees,  notices,  etc.) 
(The  Rules  and  Forms  of  Procedure  under 

this  Act  sre  printed  in  2  Nev.  A  Mac.  R  R. 
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CoNBTiTUTioHALrnr;  Power  op  Congress. 

The  United  States  Constitution  provides:  * 

**The  Congress  shall  have  power  ♦  ♦  ♦ 
to  regulate  commerce  with  foreign  Nations 
«nd  among  the  States  and  with  the  Indian 
Tribes." 

Art.  1,  §  8.  el.  8. 

"Congress  shall  have  power  *  *  *  to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  in  thS 
•Constitution  in  the  Gk>vernment  of  the  United 
States,  or  in  any  department  or  office  thereof." 

Art.  1.  §  8,  cl.  18. 

"Ko  tax  or  duty  shall  be  laid  on  articles  ex- 
I>orted  from  any  btate." 

Art.  1,  §  0,  cl.  5. 

**No  preference  shall  be  given  by  any  regu- 
lation of  commerce,  or  revenue  to  the  ports  of 
one  State  over  those  of  another;  nor  shall  ves- 
sels bound  to  or  from  one  State  be  obliged  to 
«nter,  clear  or  pay  duties  in  another." 

Art.  1,  §  9,  cl.  6. 

"No  State  shall,  without  the  consent  of  Con- 
ipress,  lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws;  and  the 
net  produce  of  all  duties  and  imposts,  laid  by 
any  State  on  imports  or  exports,  shall  be  for 
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the  use  of  the  Treasury  of  the  United  States; 
and  all  such  laws  shall  be  subject  to  the  revis- 
ion and  control  of  the  Congress." 

Art.  1,  §  10,  cl.  8. 

The  previous  Acts  of  Congress  regulating 
commerce  are: 

The  Act  of  March  8,  1878,  R.  S.  §§  4886- 
4890,  regulating  the  transportation  of  live 
stock,  held  constitutional  in: 

U.  8.  «.  Boston  &  A.  R.  Co.  15 Fed.  Rep.  209; 
U.  S.  ©.  Louisville  &  N.  R.  Co.  18  Fed.  Rep. 
480;  U.  S.  «.  East  Tenn  V.  &  G.  R.  Co.  18  Fed. 
Rep.  642. 

The  Act  of  June  15.  1856,  R.  S.  §  5258.  pro- 
viding that  railroads  may  form  continuous 
lines  for  transportation  lietween  States  held 
constitutional  in : 

Dubuque  &  S.  C.  R.  Co.  v.  Richmond,  86 
U.  S.  19  Wall.  584  (22  L.  ed.  178);  Council 
Bluffs  €.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  45 
Iowa,  388;  Hardy  v,  Atchison,  T.  &  S.  F.  R. 
Co.  82  Kan.  698. 

In  the  report  of  the  Senate  select  committee 
on  interstate  commerce,  submitted  January 
18, 1886,  pp.  28-88,  the  constitutionality  of 
the  Act  is  predicated  upon  the  following  de- 
cisions: 

Cooley  «.  Board  of  Wardens,  58  U.  S.  12 
How.  299  (18  L.  ed.  996);  Mobile  Co.  v.  Kim- 
ball, 102  U.  S.  691  (26  L.  ed.  288);  Gloucester 
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Perry  Co. «.  Pa.  114  U.  8. 19§  (29  L.  ed.  158);  1 
Inten.  Com.  Rep.  882;  Brown  v.  Houston,  114 
U.  8.  822  (29  L.  ed.  257);  Gibbons  «.  Ogden, 
22  U.  8. 9  Wheat.  1  (6  L.  ed.  28);  Pa. «.  Wheel- 
ing &  B.  Bridge  Co.  54  U.  8.  18  How.  518  (14 
L.  ed.  249). 

Marshall.  C.  J.,  in  Gibbons «.  Ogden,  22  U.  8. 
9  Wheat.  196, 197  (6  L.  ed.  70)  says: 

*'It  is  the  power  to  regulate;  that  is,  to  pre- 
scribe the  rule  by  whidi  commerce  is  to  be 
ffoyemed.  This  power,  like  all  others  vested 
m  Congress,  is  complete  in  itself,  may  be  ex- 
ercised  to  its  utmost  extent,  and  acknowledges 
no  limitations  other  than  are  prescribed  in  the 
Constitution.  *  *  *  If ,  as  has  always  been  un- 
derstood, the  sovereignty  of  Congress,  though 
limited  to  specified  objects,  is  plenary  as  to 
those  objects,  the  power  over  commerce  with 
foreign  Nations,  and  among  the  several  States, 
is  veSed  in  Congress  as  absolutely  as  it  would 
be  in  a  single  government,  having  in  its  Con- 
stitution the  same  restrictions  on  the  exercise 
of  the  power  as  are  found  in  the  Constitution 
of  the  United  States." 

The  power  of  Congress  to  regulate  com- 
merce is  not  confined  to  the  instrumentalities 
of  commerce  known  or  in  use  when  the  Con- 
stitution was  adopted,  but  keeps  pace  with  the 
progress  of  the  country  and  adapts  itself  to 
new  developments  of  time  and  circumstances. 

Pensacola  Tel.  Co. «.  W.  U.  Tel.  Co.  96  U. 8. 
1  (24  L.  ed.  708);  W.  U.  TeL  Co.  «.  Texas,  105 
U.  8. 460  (26  L.  ed.  1067). 

The  constitutional  power  is  necessarily  ex- 
clusive whenever  the  subjects  are  national  in 
character,  and  admit  only  of  one  uniform  sys- 
tem or  plan  of  regulation. 

Robbins  v.  Taxing  Dist  of  Shelby  Co.  120 
U.  8.  489  (80  L.  ed.  694);  1  Inters.  Com.  Rep. 
45;  Phila.  &  8.  M.  Steamship  Co.  v.  Pa.  122  U. 

8.  826  (80  L.  ed.  1200):  1  Inters.  Com.  Rep.  808; 
Wabash.  8t.  L.  &  P.  R.  Co.  «.  HI.  118  U.  8. 557 
(80  L.  ed.  244);  1  Inters.  Com.  Rep.  81 ; Glouces- 
ter Perry  Co.t.Pa.  114  U.  8. 196. 208  (29  L.  ed. 
158. 161);  Mobile  Co.  9.  Kimball.  102  U.  8.  691, 
697  (26  L.  ed.  288.  289);  The  Case  of  the  Stote 
Preight  Tax.  82  U.  8.  15  Wall.  282  (21  L.  ed. 
146);  Henderson  v.  Mayor  of  N.  T.  92  U.  8. 
260  (28  L.  ed.  848). 

The  nonexercise  of  the  power  in  respect  to 
the  regulation  of  commerce  between  the  States 
is  equivalent  to  a  declaration  that  such  com- 
merce shall  be  free  and  untrammeled  except  in 
matters  of  local  concern. 

Weltonv.  Mo.  91  U.  S.  275  (28  L.  ed.  847); 
Brown  v.  Houston.  114  U.  8.  622  (29  L.  ed.  257J; 
Pickard  v.  Pullman  8.  Car  Co.  117  U.  8.  84  (^ 
L.  ed.  785);  Wabash.  St  L.  &  P.  R  Co.  v. 
lU.  118  U.  8.  557  (80  L  ed.  244);  1  Inters. 
Com.  Rep.  81;  Walling  v.  Mich.  116  U.  8.  446 
(29  L.  ed.  691);  Corson  e.  Md.  120  U.  8.  502 
(80  L.  ed.  699);  1  Inters.  Com.  Rep.  50;  Hall 

9.  DeCuir.  95  U.  8. 485  (24  L.  ed.  547);  Hanni- 
bal A  St.  J.  R.  Co.  e.  Husen.  95  U.  8.  465  (24 
L.  ed.  527);  Robbins  o.  Shelby  Co.  Taxing  Dist. 
120  U.  8.  489  (80  L.  ed.  694);  1  Inters.  Com. 
Rep.  45;  Gloucester  Perry  Co.  e.  Pa.  114U.  &, 
196  (29  L.  ed.  158);  1  Inters.  Com.  Rep.  882; 
Phila.  &  8.  M.  Steamship  Co.  v.  Pa.  122  U.  8. 
826  (80  L.  ed.  1200);  1  Inters.  Com.  Rep.  808; 
State  R  Comn,  v.  R.  Co.  22  8.  C.  220. 

The  regulation  of  fares  and  freighu  receiv- 
able for  transportation  of  persons  and  goods 


between  different  States,  and  between  the 
States  and  foreign  countries,  is  within  the 
power  of  Ck)nffress  equally  with  the  regulation 
of  transportation  Itself. 

Phila.  &  8.  M.  Steamship  Co.  o.  Pa.  122U.& 
826  (80  L.  ed.  1200);  1  Inters.  Com.  Rep.  806. 

The  power  to  regulate  Interstate  and  foreign 
commerce  vested  in  Congress  is  the  power  to 
prescribe  the  rules  by  which  it  shall  be  gov- 
erned— that  is,  the  conditions  upon  which  it 
shall  be  conducted;  to  determine  when  it  shall 
be  free  from,  and  when  subject  to,  duties  or 
other  exactions. 

Gloucester  Perry  Co.  «.  Pa.  114  U.  8.  19<^ 
(29  L.  ed.  158);  I  Inters.  Com.  Rep.  882. 

Preedom  of  transportation  implies  exemp- 
tion from  charges  other  than  such  as  are  im- 
posed by  way  of  compensation  for  the  use  of 
the  property  employed. or  for  facilities  afforded 
for  its  use,  or  as  orainanr  taxes  upon  the  value 
of  the  property  within  the  jurisaiction  of  the 
State.    Id. 

Power  of  Congress  over  bridges  and  navi- 
gable rivers. 

Pa.  V.  Wheeling  &  B.  Bridge  Co.  59  U.  8. 
18  How.  429  (15  L.  ed.  486);  The  Clinton 
Bridge.  77  U.  8.  10  Wall.  454  (19  L.  ed.  969); 
Miller  V.  Mayor  of  N.  T.  10  Fed.  Rep.  518; 
8.  a  109  U.  8.  885(27  L.  ed.  971);  Newport  A 
C.  Bridge  Co.  c.  U.  8.  105  U.  8.  470  (26  L.  ed, 
1143);  Canada  8.  R.  Co.  v,  Internat  Bridge  Co. 
8  Fed.  Rep.  190;  8.  C.  «.  (U.  98  U.  S.  4  (28  L. 
ed.  782);  Stockton  o.  Bait.  &  N.  Y.  R.  Co.  {U. 
8.  C.  C.)  1  Inters.  Com.  Rep.  411. 

The  Act  of  Congress,  approved  June  16^ 
1886,  entitled  "An  Act  to  Authorize  the  con- 
struction of  a  Bridge  across  the  Staten  Island 
Sound.  Known  as  Arthur  Kill."  etc,  is  valid 
and  constitutional  under  the  power  of  Congrese 
to  regelate  commerce  among  the  States. 

Stockton  e.  Bait.  &N.Y.  R.  Co.  (U.  S.C.  a); 
1  Inters.  Com.  Rep.  411;  Decker  o.  Same.  1 
Inters.  Com.  Rep.  484.  (See  full  reports  of 
briefs  of  counsel  in  these  cases.) 

Said  Act  is  not  permissive  merely,  but  ffivea 
authority  and  power  to  build  such  bndge, 
without  reference  to  any  authority  or  consenl 
from  the  State  on  whose  land  under  navigable 
water  the  bridge  is  to  rest,  and  without  oooi* 
pensation  to  the  State. 

Stockton  V.  Bait  &  N.  Y.  R  Ck>.  (U.  &  0. 
0.)  1  Inters.  Com.  Rep.  411. 

When  the  United  States  does  not  seek  to 
acquire  exclusive  jurisdiction  overland  within 
a  Slate,  it  may  condemn  such  land  for  its  pur- 
poses without  the  consent  of  the  State.    la. 

Congress  has  the  power  to  fix  the  maximum 
compensation  for  transportation  between  Statea 
and  foreign  countries. 

Canada  8.  R.  Co.  t.  Internal  Bridge  Co.  S 
Fed.  Rep.  190;  Louisville  &  N.  R.  Co.  «.  Ten- 
nessee K.  Commission.  19  Fed.  Rep.  679. 

The  power  of  Conmss  to  regulate  oommerce 
with  the  Indian  Tribes  is  exclusive. 

Worcester  e.  Qa.  81  U.  8.  6  Pet,  515  (8  L. 
ed.  488):  U.  8.  e.  HoUiday.  70  U.  8.  8  WalL 
407  (18  L.  ed.  182);  U.  8.  «.  48  Oalkxisof  Whis* 
kev.  98  U.  8.  188(28  L.  ed.  846). 

It  may  also  extend  its  regulatioiis  to  Terri- 
tories in  proximity  to  that  occupied  by  lodl* 


U.  &  f.  48  Gallons  of  Whisky.  08  U.  &  18& 
(28  L.  ed.  846). 
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See  also  Harper,  Interstate  Commerce,  pp. 
19-29;  Note  1,  Inters.  Com.  Rep.  882;  Dos  Pas- 
80S,  Interstate  Commerce  Act. 

What  is  Intbrstatb  Commbkob. 

''Commerce  is  a  term  of  the  largest  import, 
*  ♦  *  The  power  to  regulate  it  embraces  all 
the  instruments  by  which  such  commerce  may 
be  conducted." 

Welton  «.  Mo.  91  U.  8.  275,  278  (28  L.  ed. 
847,  849). 

It  consists  in  intercourse  and  traffic,  includ- 
ing in  these  terms  navigation,  and  the  trans- 
portation and  transit  of  persons  and  property, 
as  well  as  the  purchase,  sale  and  exchange  of 
commodities. 

Gibbons  v.  Ogden.  22  U.  8.  9  Wheat.  1,  189 
(6  L.  ed.  28,  68);  Brown  «.  Md.  25  U.  8.  12 
Wheat.  446  (6  L.  ed.  688);  Gloucester  Perry 
Co.  V.  Pa.  114  U.  8.  196  (29  L.  ed.  158);  Hen- 
derson  p.  Mayor  of  N.  Y.,  92  U.  8.  259  (23  L. 
ed.5  48);  Mobile  Co.  v.  Kimball,  102  U.  8.  691 
(26  L.  ed.  238);  Wabash,  8u  L.  &  P.  R.  Co.  c. 
lU.  118  U.  8.  557  (SOL.  ed.  244);  Pacific  Coast 
8.  8.  Co.  V.  Railroad  Comrs.  9  Sawyer,  258  ;'S. 
a  18  Fed.  Rep.  10. 

It  includes  the  transportation  of  persons  and 

?iroperty,  and  the  navigation  of  public  waters 
or  that  purpose,  as  well  as  the  purchase,  sale 
and  exchange  of  commodities. 

Gloucester  Ferry  Co.  v.  Pa.  114  U.  8.  196 
(29  L  ed.  158);  1  Inters.  Com.  Rep.  882. 

Whenever  a  commodity  has  begun  to  move 
as  an  article  of  trade  from  one  State  to  an- 
other, commerce  in  that  commodity  between 
States  has  commenced.  The  fact  that  several 
diiferent  and  independent  agencies  are  em- 
ployed in  transferring  the  commodity,  some 
acting  entirely  within  one  State,  and  some  act- 
ing through  two  or  more  States,  does  not  in 
any  respect  affect  the  character  of  the  trans- 
action. To  the  extent  which  each  agency  acts 
in  that  transportation,  it  is  subject  to  the  reg- 
ulation of  commerce. 

The  Daniel  Ball,  77  U.  8.  10  Wall.  557(19  L. 
ed.  999);  Coe  «.  Errol,  116  U.  8.  517  (29  L.  ed. 
715);  U.  8.  V.  Coombs,  87  U.  8.  12  Pet.  72  (9  L. 
ed.  1004);  Sherlock  o.  Ailing,  93  U.  8.  99  (23 
L.  ed.  819). 

In  Hardy  «.  Atchison,  T.  &  8.  F.  R.  Co.  82 
Kan.  717,  Horton,  0,  J,,  says  *'That  each  rail- 
road company  in  the  case  before  us  issued  its 
own  way  bill  to  and  from  the  connecting  point 
with  the  defendant,  and  that  each  company 
was  liable  for  the  loss  and  damaj^e  occurring 
on  its  own  road  only,  does  not  sfleci  the  ques- 
tion of  interstate  commerce.  From  the  time 
the  goods  began  to  be  moved  from  St.  Louis, 
Mo.,  until  they  were  delivered  at  Hutchinson, 
in  this  State, they  were  the  subject  of  commerce 
among  States,  and  therefore  interstate  com- 
merce." 

The  transportation  of  property  from  one 
State  to  another  is  interstate  commerce,  wheth- 
er the  carriers  enKaf;ed  in  moving  it,  or  the 
vehicles  on  which  It  is  borne,  cross  the  line  of 
the  State  or  not. 

Ex  parte  Koehler  (U.  8.  C.  C);  1  Inters. 
Com.  Rep.  28. 

The  power  to  regulate  commerce  between 
the  States  extends  not  only  to  the  control  of 
the  navigable  waters  of  the  country  and  the 
lands  under  them  for  the  purpose  of  navi- 
Intbr  S. 


gation,  but  for  the  purpose  of  erecting  piers, 
bridges,  and  all  other  instrumentalities  of  com- 
merce which  in  the  judgment  of  Congress  may 
be  necessary  or  expedient. 

Stockton  D.  Bait.  &  N.  Y.  R.  Co.  (U.  8.  C. 
C);  1  Inters.  Com.  Rep.  411. 

The  negotiation  of  sales  of  goods  which  are 
in  another  State  for  the  purpose  of  introduc- 
ing them  into  the  State  where  the  negotiation 
is  made,  is  interstate  commerce,  and  cannot 
be  taxed  or  restricted  by  the  State. 

Robbins  o.  Shelby  Co.  Taxing  Dist.  and  Cor- 
son V.  Md.  120  U.  8.  489,  502  (80  L.  ed.  694, 
699). 

Foreign  corporations  have  the  same  right  as 
individuals  to  conduct  everv where  the  busi- 
ness of  interstate  transportation. 

Paul  ©.  Va.  75  U.  8.  8  Wall.  168  (19  L.  ed. 
857);  Pensacola  Tel.  Co.  «.  W.  U.  Tel.  Co.  96 
U.  S.  12  (24  L.  ed.  711);  Doyle  v.  Continental 
Ins.  Co.  94  U.  8.  544  (24  L.  ed.  152)  ;W.  U.  Tel. 
Co.  V,  Texas.  105  U.  8.  460  (26  L.  ed.  1067);  N. 
O.  &  M.  Packet  Co.  «.  James,  1  Inters.  Com. 
Rep.  599. 

But  a  State  may  prescribe  the  terms  upon 
which  a  foreign  insurance  company  may  do 
business  within  its  borders. 

List  V,  Pa.  1  Inters.  Com.  Rep.  784;  Paul  v. 
Va.  75  U.  8.  8  Wall.  169  (19  L.  ed.  857);  Liver- 
pool Ins.  Co.  V.  Mass.  77  U.  8.  10  Wall.  566  (19 
L.  ed.  1029);  Phila.  Fire  Asso.  ©.  N.  Y.  119  U. 
8. 110(80L.ed.842). 

Intercourse  by  telegraph  between  the  States 
is  interstate  commerce. 

W.  U.  Tel.  Co.  V.  Pendleton,  122  U.  8.  847 
30  L.  ed.  1187);  1  Inters.  Com.  Rep.  806;  W. 

.  Tel.  Co.  «.  Texas,  105  U.  8.  460  (26  L.  ed. 
1067);  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.  96 
U.  8. 1  (24  L.  ed.  708).  See  W.  U.  Tel.  Co.  «. 
Ferris  (Ind.)  1  West  Rep.  211. 

Express  business  when  conducted  by  a  rail- 
road company  is  within  the  provisions  of  the 
Interstate  Commerce  Act,  but  independent 
Express  Companies  are  not  subject  to  the  Act, 
not  being  included  in  the  common  carriers  de- 
clare to  be  so  subject. 

Re  Express  Companies,  1  Inters.  Com.  Rep. 
677. 

PowBB  OF  Statbs;  Policb  Powbr. 

The  police  power  of  a  State  extends  to  all 
regulations  affecting  the  health,  good  order, 
morals,  peace  and  safety  of  society;  and  under 
it  all  sorts  of  restricUona  and  burdens  are  im- 
posed; and  when  these  are  not  in  conflict  with 
any  constitutional  prohibition  or  fundamental 
principles  they  cannot  be  successfully  assaUed 
in  a  judicial  tribunal. 

Bartemeyer  «.  Iowa.  85  U.  8. 18  Wall.  129  (21 
L.  ed.  929);  Slaughter  House  Cases,  88  U.  8. 16 
Wall.  86  (21  L.  ed.  894);  Butcbors  Union  Co. 
9.  Crescent  City  Co.  Ill  U.  tt.  746  (28  L.  ed. 
585);  Barbier  v,  Connolly,  118  U.  8.  27  (28  L. 
ed.  923);  Boston  Beer  Co.  d.  Mass.  97  U.  8. 
25(24  L.ed.  989);  Patterson  «.  Ky.  97  U.  8. 
501  (24  L.  ed.  1115);  Stone  o.  Miss.  101  U.  8. 
814  (25  L.  ed.  1079);  Soon  Hing  v,  Crowley, 
118  U.  8.  708  (28  L.  ed.  1145);  Blair  «.  Fore- 
hand,  100  Mass.  186;  Bertholf  v.  O'Reilly,  74 
N.  Y.  509;  80  Am.  Rep.  823;  Metropolitan 
Excise  Board  9.  Barrie,  84  N.  Y.  657;  Com.  o. 
Alger,  7  Cush.  53;  Woods  v.  State.  36  Ark.  86; 
88  Am.  Rep.  22;  States.  Mugler,  29  Kan.  252; 
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44  Am.  Rep.  684;  DatIb  «.  SUte.  68  Ala.  68; 
44  Am.  Rep.  128;  Donnelly  v.  Decker,  68  Wis. 
461;  46  Am.  Rep.  687;  SUte  e.  Ah  Chew,  16 
Ner,  60;  40  Am.  Rep.  488;  People  v.  Cipper- 
\j  (N.  T.)  1  Cent  Rep.  806;  SUte  «.  FitzpaU 
rick  (R.  L)  6Kew£nff.Rep.  678;  1  Inters.  Com. 
Rep.  718;  People  «.  Mara.  00  N.  T.  877;  State 
«.  Addington.  77  Mo.  110;  12  Mo.  App.  217; 
Powell «.  Com.  (Pa.)  5  Cent.  Rep.  800;  People 
«.  Arensberg,  4  Cent.  Rep.  542;  108  N.  T.  888; 
Re  Broenahan,  18  Fed.  Kep.  62. 

States  may  regulate  sablects  of  commerce 
which  are  local  and  limited  in  their  nature,  un- 
til Congress  interrenes. 

Gloucester  Ferry  Co.  «.  Pa.  114  U.  S.  196 
<29L.  ed.  168);  1  Inters.  Com.  Rep.  882:  Brown 
e  Houston,  114  U.  8.  622  (2U  L.  ed.  257); 
Cooley  V.  Port  Wardens.  58  U.  8.  12  How.  209 
<18L.  ed.  096);  Pound  v.  Turck,  96  U.  8.  459 
(24  L.  ed.  525);  Oilman  «.  Phila.  70  U.  8.  8 
Wall.  718(18  L.  ed.  96);  Wilson  9.  Blackbird 
Creek  Marsh  Co.  27  U.  8.  2  Pet.  245  (7  L.  ed. 
412);  £scanaba&L.  M.  Transp.  Co.  v,  Chicago. 
107  U.  8.  678  (27  L.  ed.  442);  Miller  «.  Mayor, 
of  N.  Y.  109  U.  8.  885  (27  L.  ed.  971);  Card- 
well  o.  American  R.  Bridee  Co.  118  U.  8.  209(2 
L.  ed.  959);  Ouachita  &  M.  R.  Packet  Co.  «. 
Aiken.  121 U.  8.444  (80  L.  ed.  976);  1  Inters. 
Com.  Rep.  879. 

"Legislation  may  in  a  great  variety  of  ways 
affect  commerce  and  persons  engaffed  in  it. 
without  constituting  a  regulation  of  it  within 
Che  meaning  of  the  ConsUlutloa." 

Hall  9.  De  Cuir,  95  U.  8. 485(24  L.  ed.  547); 
Sherlock  v.  Ailing,  98  U.  8.  101  (28  L.  ed.  820); 
State  Tax  on  Railway  Gross  ReceipU.  82  U.  8. 
15  Wall.  284(21  L.  ed.  164);  Munn  v.  111.  94  U. 
8.  118  (24  L.  ed.  77). 

In  the  absence  of  federal  legislation  a  State 
lias  power  to  make  regulations  concerning 
navigable  water— as.  by  authorizing  the  con- 
struction of  dams. 

Wilson  9.  Blackbird  Creek  Marsh  Co.  27  U. 
8.  2  Pet  245  (7  L.  ed.  412):  Cardwell  v.  Ameri- 
can R  Bridge  Co.  118  U.  8.  205(28  L.  ed. 
959). 

Or  by  constructing  bridges. 

Gilman  o.  Phila.  70  U.  §.  8  Wall.  718  (18  L. 
ed.  96);  Escanaba&  L.  M.  Transp.  Oa  v.  Chi 
cago,  107  U.  8.  678  (27  L.  ed.  442);  CardweU  9. 
American  K  Bridge  Co.  118  U.  8.  205  (28  L. 
ed.  959);  The  Passaic  Bridges.  70  U.  8. 8  Wall. 
782  (16  Led.  799);  Newport  &  C.  Bridge  Co.  e. 
U.  8.  105  U.  8.  470  (26  L.  ed.  1148),  and  au- 
thorities cited. 

And  by  wharfage  regulations. 

Keokuk  N.  L.  Packet  Co.  v.  Keokuk.  95 
U.  8.  80  (24  L.  ed.  877);  Northwestern  Union 
Packet  Co.  «.  St.  Louis.  100  U.  8.  428  (25  L. 
ed.  688);  Cincinnati,  P.  B.  8.  &  P.  Packet  C?o. 
e.  CaUetUburff.  105  U.  8.  559  (26  L.  ed.  1169); 
Parkersburg  2b  O.  R.  Transp.  Co.  v,  Parkers- 
burg.  107  U.  8.  691  (27  L.  ed.  584);  and  the 
Improvement  of  harbors;  Mobile  (Jo.  v.  Kim- 
ball, 102  U.  8.  691  (26  L.  ed.  2m;  or  by  regu- 
lation of  pilots;  Cooley  o.  Board  of  Wardens. 
58  U.  8.  12  How.  299  (18  L.  ed.  996);  Ex 
parte  McNeil.  80  U.  8.  18  Wall.  286  (20  L. 
ed.  624);  Wilson  v.  McNamee.  102  U.  8.  572 
<26  L.  ed.  284);  but  pilot  reguUtlons  in  conflict 
with  Acts  of  Congress  are  void;  Spraiguet. 
Thompson.  118  U.  8.  90  (80  L.  ed.  115), 

A  8tote  may  grant  an  exclusive  ferry  right. 


Conwav  e.  Taylor.  66U.  S.  1  Black,  606(17 
L.  ed.  191):  Fanning  e.  Gregoire.  57  tJ.  8.  16 
How.  524  (14  L.  ed.  1048)  Starin  e.  N.  .T.  115 
U.  8.  948  («^  L.  ed.  888). 

State  statutes  imposing  obstruction  to  navi- 
gation are  void. 

Gibbons  e.  Ogden.  22  U.  8.  9  Wheat.  1  (6  L. 
ed.  28);  Pa.  «.  Wheeling  ft  B.  Bridge  Co.  54 
U.  8.  18  How.  518  (14  L.  ed.  249);  Pa.  e. Wheel- 
ing A  B.  Bridge  Co.  59  U.  8. 18  How.  429(15 
L.  ed.  486);  The  Clinton  Bridge,  77  U.  8.  10 
Wall.  454  (19  L.  ed.  969);  Newport  ft  C. Bridge 
Co.  e.  U.  8.  105  U.  8.  470  (26  L  ed.  1148). 

An  unconstitutional  provision  in  a  state  stat- 
ute taxing  coDuneroe  is  not  cured  because  in- 
cluded in  the  same  Act  with  valid  providoos. 

Phila.  ft  8.  M.  Steamship  Co.  e.  Pa.  122  U. 

8.  826  (80  L.  ed.  1200);  1  Inters.  Com.  Rep.808. 
Generally  any  tax  or  burden  laid  on  nation- 
al commerce  by  a  State  is  void. 

Gibbons  e.  Ogden.  22  U.  8.  9  Wheat.  1  (6  L. 
ed.  28);  Passenger  Cases.  48  U.  8.  7  How.  288 
(12  L.  ed.  702);  Brown  «.  Md.  25  U.  8.  12 
Wheat.  446  (6  L.  ed.  688) ;  U.  8.  9.  HoUiday, 
70  U.  8.  8  Wall.  407  (18  L.  ed.  182);  Crand^ 

9.  Nevada.  78  U.  8.  6  Wall.  85  (18  L.  ed.  745); 
Southern  Steamship  Co.  9.  Port  Wardens.  78 
U.  8.  6  Wall.  81  (18  L.  ed.  749);  Paul  9.  Va. 
75  U.  8.  8  Wall.  168  (19  L.  ed.  857);  "The 
Daniel  Ball."  77  U.  8.  10  Wall.  557  (19  L.  ed. 
999).  See  also  Erie  R  Co.  9.  Pa.  82  U.  8.  15 
Wall.282  (21  L.  ed.  164);  Phila.  ft  R  R  Co.  t. 
Pa.  82 U.  8. 15  Wall  2:^(21  L.  ed.  146);  Bait,  ft 
O.  R  Co.  9.  Md.  88  U.  8.  21  Wall  456  (22  L. 
ed.  678);  Welton  9.  Mo.  91  U.  8.  275  (28 
L.  ed.  847);  Henderson  9.  Mayor  of  N.  Y.  92  U. 

8.  259  (28  L.  ed.  548);  Chy  Lung  9.  Freeman. 
92  U.  8.  275  (28  L.  ed.  550);  U.  8.  9.  48  Gal- 
lons of  Whisky.  98  U.  8.  188(28  L.  ed.  846); 
Foster  9.  Port  Wardens.  94  U.  8.  246  (24  L.  ed. 
122);  Hannibal  ft  St.  J.  R.  Co.  9.  Ilusen.  96 
U.  8.  465  (24  L.  ed.  527);  Hall  9.  De  Cuir.  95 
U.  8.  485  (24  L.  ed.  547);  Pensacola  Tel.  Co. 

9.  W.  U.  TeL  CJo.  96  U.  a  1  (24  L.  ed.  708); 
O)ok  9.  Pa.  97  U.  8.  566  (24  L.  ed.  1015); 
Guy  9.  BalUmore.  lOOU.  8.  484  (25  L.  ed.  748); 
MobUe  Co.  9.  Kimball,  102  U.  8.  601  (26 
L.  ed.  288);  Webber  9.  Va.  108  U.  8.  844  (26 
L.  ed.  565);  W.  U.  Tel.  Co.  9.  Texas.  106  U. 
8.  460  (26  L.  ed.  1067);  Head  Money  Cases. 
112  U.  8.  591  (28  L.  ed.  801);  Gloucester  Ftery 
Co.  9.  Pa.  114  C.  8. 196  (29  L.  ed.  158);  1  Inters. 
Com.  Rep.  882;  Brown  9.  Houston.  114  V,  8. 
622  (29  L.  ed.  257);  Walling  9.  Mich.  116  U.  8. 
446  (29  L.  ed.  691);  Pickard9.  Pullman  8.  Car 
Co.  117  U.  8.  84  (29  L.  ed.  785);  Tenn.  e.  PuU- 
man  8.  Car  Co.  117  U.  8.  51  (29  L.  ed.  791); 
Wabash.  St  L.  ft  P.  R  Co.  9.  111.  118  U.  8, 
557  (80  L.  ed.  244);  Bobbins  9.  Shelby  Co.  Tax- 
ing Dist.  120  U.  8. 489  (80  L.  ed.  694);  Fargo  9. 
Mich.  112  U.  8.  280  (80  L.ed.  888);  Phila.  ft  8. 
Steamship  Co.e.Pa.  122  U.S.826(80L.ed.  1200); 
Pullman  8.  Car  Co.  9.  Nolan.  22  Fed.  Rep. 
276. 

A  state  license  or  tax  discriminating  against 
products  of  other  States  is  void. 

Welton  9.  Mo.  91  U.  8.  275  (28  L.  ed.  847); 
Webber  9.  Va.  108  U.  8.  844  ^  L.  ed.  565); 
WaUing  9.  Mich.  116  U.  8.  446  (29  L.  ed.  691); 
State  9.  Furbush,  72  Maine.  498;  HIgginst.  800 
Casks  Linke.  180  Mass.  1;  State  eTNorth.  27 
Mo.  464;  Re  Watson.  15  Fed.  Rep.  511. 

A  state  law  requiring  a  license  to  sell  im 
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ported  ffoods  in  the  original  package  is  void. 

Oook  e.  Pa.  97  U.  8.  566  (24  L.  ed.  1015); 
Brown  e.  Md.  25  U.  &  12  Wheat.  410  (6  L.  ed. 
678). 

A  State  cannot  levy  a  license  tax  or  impose 
any  other  restriction  upon  the  citizens  or  in- 
habitants of  other  States  for  selling  or  seeking 
to  sell  their  ffoods  in  such  State  before  they 
are  introduced  therein. 

Corson  v.  State,  120  U.  8.  502(80  L.  ed.  699); 
1  Inters.  Com.  Rep.  50;  Bobbins  «.  Shelby  Co. 
Taxing  Dist  120  U.  S.  489  (80  L.  ed.  694);  1 
Inters.  Com.  Rep.  45;  Re  Hennick  (D.  C\)  1 
Inters.  Com.  Rep.  66;  Rash  «.  Hal]oway,82  Ky. 
«74;Graffty«.  Kushville  (Ind.)  5  West.  Rep. 
^58;  State  t.  Pratt  (Vt.)  4  New  Eng.  Rep.  857; 
1  Inters.  Com.  Rep.  299. 

But  it  was  held  m  State  «.  Long.  95  N.  0. 
<^2,  that  the  license  tax  imposed  upon  drum- 
mers by  section  28, chap.  175,  Revenue  Act  N. 
C.  Laws  1885,  does  not  conflict  with  the  Con- 
stitutibn  of  the  United  States.  The  rebate  al- 
lowed from  the  drummers'  license  tax  to  mer- 
chants paying  a  purchase  tax.  by  section  25  of 
«aid  Act,  does  not  discriminate  against  nonres- 
idents, since  all  persons,  irrespective  of  their 
residence,  engaged  in  the  business  therein  des- 
ignated, are  entitled  to  its  benefits. 

A  statute  requiring  the  inspection  of  tobac- 
co and  prescribing  the  charges  therefor  is  not 
a  regulation  of  commerce. 

Turner  v,  Md.  107  U.  8.  88  (27  L.  ed.  870). 

The  right  to  make,  use  and  vend  a  patented 
article  is  subject  to  the  power  of  the  State 
to   regulate. 

AuUiorities  cited.  Hockett  f).  State  (Ind.)  2 
West.  Rep.  770;  New  «.  Walker  (Ind.)  6  West. 
Rep.  869;  Brechbill  o.  Randall  (Ind.)  2  West. 
Rep.781. 

Whether  a  statute  discriminating  against 
patented  articles  would  be  valid,  questioned. 

BrechbUl  U.Randall  (Ind.)  2  West.  Rep.  781. 

The  Missouri  Statute  prohibiting  the  driv- 
ing of  cattle  of  other  States  into  that  State 
within  certain  months  is  void. 

Hannibal  &  St  J.  R.  Co.  v.  Husen,  95  U.  S. 
465  (24  L.  ed.  527). 

A  statute  giving  a  right  of  action  to  recover 
a  penalty  against  telegraph  companies  for  fail- 
ure of  duty  to  transmit  telegrams,  is  not  a  vi- 
olation of  the  commercial  clause  of  the  United 
States  Constitution. 

W.U.Tel.  Co.u.Perris  (Ind.)  1  West.Rep.211. 

A  statute  granting  exclusive  rights  to  tele- 
graph lines  and  imposing  taxes  on  messages  are 
void. 

Pensacola  Tel.  Co.v.W.  U.  Tel.  Co.  96  U.  S. 
1  (24  L.  ed.  708);  W.  U.  Tel.  Co.  v.  Texas 
105  U.  8.  460  (26  L.  ed.  1067). 

But  intercourse  between  the  States  by  tele- 
graph is  commerce  and  not  subject  to  state 
interference. 

W.U.Tel.  Co.«.  Pendleton.122 U.  8.  847(03 
L.  ed.  1187);  1  Inters.  Com.  Rep.  306;  W.  U. 
Tel.  Co. «.  Texas,  105  U.  8.460  (26  L.  ed.  1067); 
Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.  96  U.  8. 
1(24  L.ed.  708). 

A  state  statute  which  levies  a  tax  upon  the 
cross  receipts  of  railroads  for  the  carnage  of 
freights  and  passengers  into,  out  of,  or  through 
the  State,  is  a  tax  upon  commerce  among  the 
States,  and  therefore  void. 
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Fargo  «.  Stevens,  121  U.  8.  280  (80  L.  ed. 
888);  1  Inters.  Com.  Rep.  51. 

Case  of  the  State  Freight  Tax,  82  U.  8.  15 
Wall.  282  (21  L.  ed.  14^;  W.  U.  Tel.  Co.  v. 
Texas,  105  U.  8.  460  (26  L.  ed.  1067);  Erie  R. 
Co.  «.  N.  J.  81  N.  J.  L.  531;  Pickard  ©.  Pull- 
man &  Car.  Ck).  117  U.  8.  84  (29  L.  ed.  785); 
Com. «.  HousatonicR.  Co.  (Mass.)  8  New  Eng. 
Rep.  449;  Phila.  A  S.  M.  Steamship  Co.  «.  Pa. 
122  U.  8.  826  (80  L.  ed.  1200);  1  Inters.  Com. 
Rep.  808. 

A  statute  requiring  the  payment  of  a  cer-« 
tain  sum  for  every  passenger  brought  from  a 
foreign  country  is  invalid. 

Passeneer  Cases,  48  U.  8.  7  How.  288  (12  L. 
ed.  702);  People  «.  Ompagnie  06n6rale  Trans- 
atlantique,  107  U.  8.  59  (27  L.  ed.  883);  Hen- 
derson ©.  Mayor  of  N.  Y.  92  U.  8.  259  (23  L. 
ed.  543);  Chy  Lung  v.  Freeman,  92  U.  8.  275 
(23  L.  ed.  550). 

Receiving  and  landing  passengers  and  freight 
is  incident  to  their  transportation.  All  re- 
straints by  exactions  in  the  form  of  taxes  upon 
such  transportation  or  upon  acts  necessary  to 
its  completion,  are  invasions  of  the  exclusive 
power  of  Congress. 

Gloucester  Perry  CJo.  ©.  Pa.  114  U.  8.  196 
(29  L.  ed.  158);  1  Inters.  Com.  Rep.  882. 

The  State  has  no  power  to  levy  a  tax  upon 
the  earnings  of  a  sleeping  car  company  en- 
gaged in  the  business  of  transporting  passen- 
gers from  one  State  to  another. 

Ind.  0.  Woodruff  8.  &  P.  Coach  Co.  1  Inters. 
Com.  Rep.  198. 

Wharfage  Is  subject  to  local  state  laws. 
Congress  having  passed  no  Act  to  regulate  it; 
and  by  those  laws  its  reasonableness  must  be 
determined;  and  where  wharfage  charges  are 
reasonable,  the  application  that  is  made  of  the 
proceeds  in  no  way  concerns  those  who  pay 
Uiem.  Their  appropriation  to  maintain,  ex- 
tend, light  and  police  the  wharves  is  unobjec- 
tionable, although  a  profit  may  be  realized  by 
lessees  from  the  city  which  owns  them.    Id. 

Ouachita  &  M.  R.  Packet  Co.  o.  Aiken.  121 
U.  8.  444  (30  L.  ed.  976);  1  Inters.  Com.  Rep. 
379. 

Reasonable  compensation  for  the  use  of  ar- 
tificial facilities  for  the  improvement  of  navi- 
gation is  not  a  tonnage  duty,  although  pre- 
scribed according  to  the  tonnage  of  the  vessels. 

Huse  V.  Glover,  119  U.  8.  543  (30  L.  ed.  487). 

The  State  statute  requiring  the  inspection  of 
evenr  sea  going  vessel  arriving  at  New  Orle- 
ans is  a  regulation  of  commerce  and  void. 

Foster  t.  Port  Wardens,  94  U.  8.  246  (24  L. 
ed.  122). 

A  State  may  tax  the  gross  receipts  of  rail- 
ways made  up  in  part  from  freights  on  goods 
from  other  States.    « 

Case  of  the  State  Freight  Tax.  82  U.  8.  15 
Wall.  232  (21  L.  ed.  ifi);  The  Delaware  R. 
Tax.  85  U.  8.  18  Wall.  206  (!^l  L.  ed.  888); 
Baltimore  &  O.  R.  Co.  v,  Md.  88  U.  8.  21  Wall. 
456  (22  L.  ed.  678). 

Property  brought  to  a  depot  for  the  purpose 
of  transporting  outside  of  the  State,  while  re- 
mfidning  there  is  still  liable  for  state  taxes. 

Coe  «.  Errol,  116  U.  8.  517  (29  L.  ed.  715). 

A  State  may  prescribe  the  terms  upon  which 
foreign  corporations  may  do  business  within 
its  borders;  Paul  v.  Va.  75  U.  8.  8  Wall.  168  (19 
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irely,  tnd  for  the  return  of  carriages,  trucks, 
boats,  and  other  vehicles;  and  that  no  such 
oomimnT  shall  make  or  give  anj  undue  or  un- 
reasonable preference  or  advantage  to  or  in 
favor  of  any  particular  person  or  company,  or 
any  particulsr  description  of  traffic,  in  any  re- 
spect whatsoever,  or  shall  subject  any  partic- 
ular person  or  company,  or  any  particular  de- 
scription of  traffic,  to  any  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect 
whatsoever;  and  that  everv  ndlwa^  company 
and  canal  company  and  railway  and  canal  com- 
pany having  or  working  raUways  or  canals 
which  form  part  of  a  continuous  line  of  railway, 
or  canal,  or  railway  and  canal  communication, 
or  which  have  the  terminus,  station,  or  wharf 
of  the  one,  near  the  terminus,  station,  or  wharf 
of  the  other,  shall  afford  all  due  and  reason- 
able facilities  for  receiving  and  forwarding  by 
one  of  such  railwavs  or  canals  all  the  trade 
arriving  by  the  other,  without  any  unreason- 
aUe  dcJay,  and  without  any  such  preference  or 
advantage  or  prejudice  or  disadvantage,  as 
aforesaid,  and  so  that  no  obstruction  may  be 
offered  to  the  public  desirous  of  using  such 
railways  or  canals,  or  railways  and  canals  as  a 
continuous  line  of  communication,  and  so  that 
all  reasonable  accommodation  may  by  means 
of  the  railways  and  canals  and  of  the  several 
companies  be  at  all  times  afforded  to  the  pub- 
lic in  that  behalf: 

And,  tDh&reoi,  it  is  expedient  to  explain  and 
amend  the  said  enactment.  Be  it  therrfore  en- 
aeUd,  that— 

Subject  as  hereinafter  mentioned,  the  said 
facilities  to  be  so  afforded  are  hereby  declared 
to  and  shall  include  the  due  and  reasonable  re- 
ceiving, forwarding,  and  delivering  by  everv 
railway  company  and  canal  company  and  rail- 
way and  canal  oompanv,  at  the  request  of  any 
other  such  company,  of  through  traffic  to  and 
from  the  railway  or  canal  of  any  other  such 
company  at  through  rates,  tolls,  or  fares  (In 
this  Act  referred  to  as  through  rates). 
Provided  as' follows: 

(1.)  The  company  requiring  the  traffic  to  be 
forwarded  shall  give  written  notice  of  the  pro- 
posed through  rate  to  each  forwarding  com- 
pany, stating  both  its  amount  and  its  appor- 
tionment, and  the  route  by  which  the  traffic  Is 
proposed  to  be  forwarded. 

(2.)  Each  forwarding  company  shall,  within 
the  prescribed  period  after  the  receipt  of  such 
notice,  by  written  notice,  inform  the  company 
requiring  the  traffic  to  be  forwarded  whether 
they  agree  to  the  rate  and  route;  and,  if  they 
object  to  either,  the  grounds  of  the  objection. 
(8.)  If  at  the  expiration  of  the  prescribed 
period  no  such  objection  has  been  sent  by  any 
forwarding  company,  the  rate  shall  come  into 
operation  at  such  expiration. 

(4.)  If  any  objection  to  the  rate  or  route  has 
been  sent  within  the  prescribed  period,  the 
matter  shall  be  referred  to  the  commisdonera 
for  their  decision. 

(6.)  If  an  objection  be  made  to  the  granting 
of  the  rate  ot  to  the  route,  the  conunusioners 
shall  consider  whether  the  mntlng  of  the  rate 
It  a  due  and  reasonable  faculty,  In  the  interest 
of  the  public,  and  whether,  having  regard  to 
the  circumstances,  the  route  propoaed  is  a  rea- 
sonable route,  and  shall  allow  or  refuse  the 
rate  accordingly. 


(6.)  If  the  objection  be  only  to  the  appor 
tlonment  of  the  rate,  the  rate  shidl  come  into 
operation  at  the  expiration  of  the  prescribed 
period,  but  the  decision  of  the  commisslonen 
as  to  Its  apportionment  shall  be  retrospective; 
In  any  other  case  the  operation  of  the  rate  shall 
be  suspended  until  the  decision  is  given. 

(7.)  The  commissioners,  in  apportioning  the 
through  rate,  shall  take  Into  consideration  all 
the  circumstances  of  the  case,  including  any 
special  expense  incurred  In  respect  of  the  con- 
struction, maintenance  or  working  of  the  route, 
or  any  part  of  the  route,  as  well  as  any  special 
charges  which  any  companv  may  have  been 
enUtied  tomake  In  respect  thereof. 

(8.)  It  shall  not  be  lawful  for  the  commis- 
sioners in  any  case  to  compel  any  company  to 
accept  lower  milage  rates  tnan  the  milage  rates 
which  such  companv  mav  for  the  time  being 
legally  be  charging  for  like  traffic  carried  by  a 
like  mode  of  transit  on  any  other  line  of  com- 
munication between  the  same  points,  being  the 
points  of  departure  and  arrival  of  the  through 
route. 

(d.)  The  prescribed  period  mentioned  In  this 
section  shall  be  ten  days,  or  such  longer  period 
as  the  commisslonen  may  from  time  to  tinoe, 
by  general  order,  prescribe. 

Where  a  railway  company  or  canal  company 
use,  maintain,  or  work,  or  are  party  to  an  ar- 
rangement for  using,  maintaining,  or  working 
steam  vessels  for  the  purpose  of  carrying  on  a 
communication  between  any  towns  or  porta, 
the  provisions  of  this  section  shall  extend  to 
such  steam  vessels  and  to  the  traffic  carrlsd 
thereby. 

18.  Subject  to  the  provisions  in  the  last  pce- 
cedlnff  section  contained,  the  commissioners 
shall  have  full  power  to  decide  that  anv  pro- 
posed through  rate  Is  due  and  reasonable,  not- 
withstanding that  a  less  amount  may  be  allot- 
ad  to  any  forwarding  company  out  of  such 
through  rate  than  the  maximum  rale  such  com- 
pany u  entitled  to  charge,  and  to  allow  and  ap- 
portion such  through  rate  aocordlnffly. 

18.  A  complaint  of  a  contravention  of  sec- 
tion d  of  the  Railway  and  Canal  Traffic  Act, 
1854,  as  amended  by  this  Act,  may  be  made  to 
the  commisslonen  by  a  municipal  or  other 
public  corporation,  local  or  harbor  board,  with- 
out proof  that  the  complainants  are  aggrieved 
by  the  contravention;  l^rovided.  That  a  com- 
plaint shall  not  be  entertained  by  the  conunls- 
slonen  In  punuance  of  this  section  unless  such 
complaint  Is  accompanied  by  a  certliicate  of 
the  board  of  trade  to  the  effect  that  In  their 
opinion  the  case,  In  respect  of  which  the^om- 
plalnt  is  made,  Is  a  proper  one  to  be  submitted 
for  adjudication  to  the  commlsslonera  by  such 
municipal  or  other  public  corporation,  local  or 
harbor  board. 

14.  Every  railway  company  and  canal  com- 
pany shall  keep  at  each  of  their  stations  and 
wharves  a  boox  or  books  showing  every  rale 
for  the  time  being  charged  for  the  carrtoge  of 
traffic  other  than  passenffera  and  their  luggage, 
from  that  station  or  wharf  to  any  place  to 
which  they  book.  Including  any  rates  charced 
under  any  special  contract,  and  stating  the  dis- 
tance from  that  station  or  wharf  of  every  sta- 
tion,  wharf,  siding,  or  place  to  which  any  sach 
rate  Is  charged. 
Every  such  book  shall,  dtiring  all  reaaonabto 
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hours,  be  open  to  the  inspection  of  any  person 
without  the  payment  of  any  fee. 

The  commissioners  may  from  time  to  time, 
on  the  application  of  any  person  interested, 
make  orders  with  respect  to  any  particular  de- 
scription of  traffic  requiring  a  railway  com- 
Sanv  or  canal  company  to  distinguish  In  such 
ook  how  much  of  each  rate  is  for  the  convey- 
ance of  the  traffic  on  the  railway  or  canal,  in- 
cluding therein  tolls  for  the  use  of  the  railway 
or  canal,  for  the  use  of  carriages  or  vessels,  or 
for  locomotive  power,  and  how  much  is  for 
other  expenses,  specifying  the  nature  and  de- 
tail of  such  other  expenses. 
-  Any  company  failing  to  comply  with  the 
provisions  of  this  selection  shall,  for  each  of- 
fense, and  in  the  case  of  a  continuing  offense, 
for  every  day  during  which  the  offense  con- 
tinues, he  liable  to  a  penalty  not  exceeding  £5, 
and  such  penalty  shall  be  recovered  and  ap- 

Slied  in  the  same  manner  as  penalties  imposed 
y  the  Railways  Clauses  Consolidation  Act, 
1845,  and  the  Railways  Clauses  Consolidation 
(Scotland)  Act,  1845  (as  the  case  may  require) 
are  for  the  time  being  recoverable  and  appli- 
cable. 

15.  The  commissioners  shall  have  power  to 
hear  and  determine  any  question  or  dispute 
which  may  arise  with  respect  to  the  terminal 
charges  of  any  railway  company,  where  such 
charges  have  not  been  fixed  by  any  Act  of  Par- 
liament, and  to  decide  what  is  a  reasonable 
sum  to  be  paid  to  any  company  for  loading  and 
unloading,  covering  collection,  delivery,  and 
other  services  of  a  like  nature;  any  decision  of 
the  commissioners  under  this  section  shall  be 
binding  on  all  courts  and  in  all  legal  proceed- 
ings wnatsoever. 

16.  No  railway  company  or  canal  company, 
unless  expressly  authorized  thereto  by  any 
Act  passed  before  the  passing  of  this  Act,  shall, 
without  the  sanction  of  the  commissioners,  to 
be  signified  in  such  manner  as  they  may  by 
general  order  or  otherwise  direct,  enter  into 
any  agreement  whereby  any  control  over  or 
right  to  interfere  in  or  concerning  the  traffic 
carried  or  rates  or  tolls  levied  on  any  part  of 
a  canal  is  given  to  the  railway  comi>anv,  or 
any  persons  managing  or  connected  with  the 
management  of  any  railway;  and  any  such 
agreement  made  after  the  commencement  of 
this  Act  without  such  sanction  shall  be  void. 

The  commissioners  shall  withhold  their  sanc- 
tion from  any  such  agreement  which  is  in  their 
opinion  prejudicial  to  the  interests  of  the  pub^ 
lie 

Not  less  than  one  month  before  any  such 
agreement  is  so  sanctioned,  copies  of  the  in- 
tended agreement  certified  under  the  hand  of 
the  secretary  of  the  railway  company  or  one  of 
the  railway  companies  party  or  parties  thereto, 
shall  be  deposited  for  public  inspection  at  the 
office  of  the  commissioners,  and  also  at  the  of- 
fice of  the  clerk  of  the  peace  of  the  county, 
riding,  or  division  In  England  or  Ireland,  in 
which  the  head  office  of  any  canal  company 
party  to  the  agreement  is  situate,  and  at  the 
office  of  the  principal  sheriff  clerk  of  every 
such  county  in  Scotland,  and  notice  of  the  in- 
tended agreement,  setting  forth  the  parties  be- 
tween whom  or  on  whose  behalf  the  same  Is 
intended  to  be  made,  and  such  further  par- 
ticulars with  respect  thereto  as  the  commis- 
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sioners  may  require,  shall  be  given  by  adver- 
tisement in  the  London,  Edinburgh  or  Dub- 
lin Gkizette,  according  as  the  head  office  of  any 
canal  company  party  to  the  agreement  is  situ- 
ate in  Englana,  Scotland,  or  Ireland,  and  shall 
be  sent  to  the  secretary  or  principal  officer  of 
every  canal  company  any  of  whose  canals  com- 
municates with  the  canal  of  any  company 
party  to  the  agreement;  and  shall  be  published 
in  such  other  way,  if  any,  as  the  commission- 
ers for  the  purpose  of  giving  notice  to  all 
parties  interested  therein  by  order  direct. 

17.  Every  railway  company  owning  or  hav- 
ing the  management  of  any  canal  or  part  of 
a  canal  shall  at  all  times  keep  and  maintain 
such  canal  or  part,  and  all  the  reservoirs, 
works,  and  conveniences  thereto  belonging, 
thoroughly  repaired  and  dredged  and  in  good 
working  condition,  and  shaJl  preserve  the 
supplies  of  water  to  the  same,  so  that  the  whole 
of  such  canal  or  part  may  be  at  all  times  kept 
open  and  navigable  for  the  use  of  all  persons 
desirous  to  use  and  navigate  the  same  without 
any  unnecessary  hindrance,  interruption,  or 
delay. 

(Sections  18,  19  and  20  relate  to  the  Convey^ 
ance  of  Mails,) 

Begulatians  as  to  Commerce. 

Section  21  prescribes  the  duties  of  "assistant 
commissioners,"  and  section  22  the  salaries  of 
the  commissioners  and  their  assistants;  while 
sections  28  and  24  provide  for  the  appointment 
of  assessors  and  subordinate  officers  and  clerks. 

25.  For  the  purposes  of  this  Act  the  commis- 
sioners shall,  subject  as  in  this  Act  mentioned, 
have  full  power  to  decide  all  questions,  wheth- 
er of  law  or  of  fact,  and  shall  also  have  the 
following  powers;  that  is  to  say: 

(a.)  They  may,  by  themselves  or  by  any  per^ 
sons  appointed  by  them  to  prosecute  an  in- 
quiry, enter  and  inspect  any  place  or  building 
being  the  property  or  under  the  control  of  any 
railway  or  canal  company,  the  entry  or  inspec- 
tion of  which  appears  to  them  requisite; 

(6.)  They  may  require  the  attendance  of  all 
such  persons  as  they  think  fit  to  call  before 
them  and  examine,  and  may  require  answers  or 
returns  to  such  inquiries  as  they  think  fit  to 
make; 

(c.)  They  may  require  the  production  of  all 
books,  papers,  and  documents  relating  to  the 
matters  before  them; 

((2.)  They  may  administer  an  oath; 

(0.)  They  may,  when  sitting  in  open  court, 
punish  for  contempt  in  like  manner  as  if  they 
were  a  court  of  record. 

Every  person  required  by  the  commission- 
ers to  attend  as  a  witness  shall  be  idlowed  such 
expenses  as  would  be  allowed  to  a  witness  at- 
tending on  subpena  before  a  court  of  record; 
and  in  case  of  dispute  as  to  the  amount  to  be 
allowed,  the  same  shall  be  referred  to  a  mas- 
ter of  one  of  the  superior  courts,  who,  on  re- 
quest, under  the  hands  of  the  commissioners, 
snidl  ascertain  and  certify  the  proper  amount 
of  such  expenses. 

26.  Any  decision  or  any  order  made  by  the 
commissioners  for  the  purpose  of  carrying  into 
effect  any  of  the  provisions  of  this  Act  may  be 
made  a  rule  or  order  of  any  superior  court, 
and  shall  be  enforced  either  in  the  manner  di- 
rected by  section  8  of  the  Railway  and  Canal 
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Common^Law  Dtjties  of  Carriers. 

At  common  la w,a common  carrier  was  bound 
to  make  only  reasonable  charges. 

Qreat  Western  R.  Co.  v.  Sutton,  L.  R.  4 
Eng.  &  Irish  App.  (H.  L.)  226-287;  Angell, 
Carriers,  §  124;  Johnson  v.  Pensacola  &  P.  R 
Co.  16Fla.  (Kd8;  Baxendale  v.  Eastern  Counties 
R  Co.  4  C.  B.  (N.  8.)  68;  Branley  «.  South 
Eastern  R.  Co.  12  C.  B.  (N.  8.)  68;  Fitchbarg 
R.  Co.  V.  Gage,  12  Gray,  898;  Ex  parte  Benson, 
18  8.  C.  88:  S.  C,  44  Am.  Rep.  564;  Menacho 
V,  Ward.  27  Fed.  Rep.  581 ;  8.  C.  28  Am.  & 
Eng.  R.  R.  Cas.  647;  84  Alb.  L.  J.  44;  Mes- 
senger V.  Pa.  R  Co.  66  N.  J.  L.  407;  McDuffee 
V,  Portland  &  R  R  Co.  52  N.  H.  480;  Munn 
«.  m.  94  U.  8. 118-184(24  L.  ed.  77-87);  Sand- 
ford  V.  Catawissa.  W.  &  E.  R.  Co.  24  Pa.  878; 
Shipper  v.  Pa.  R.  Co.  47  Pa.  888-841 ;  Auden- 
ried  V.  Phila.  &  R  R.  Co.  68  Pa.  870;  Chicago 
B.  <&  Q.  R  Co.  «.  Parks,  18  111.  460;  Chicago 
&  A.  ft.  Co.  V.  People,  67  111.  11;  Scofleld  v. 
Lake  Shore  &  M.  8.  R  Co.  1  West.  Rep.  812, 
48  Ohio  St.  571 ;  New  England  Express  Co.  v. 
M.  C.  R  Co.  57  Maine.  \W;  Hays©.  Pa.  Co.  12 
Fed.  Rep.  809;  Hollister  v,  Nowlen.  19  Wend. 
289;  Smith  v.  Chicago  &  N.  W.  R  Co.  49  Wis. 
448;  Brown  v.  Adams  Express  Co.  15  W.  Va. 
821;  Killmer  v.  N.  Y.  Cent.  &.  H.  R  R  Co.  1 
Cent.  Rep.  525.  100  N.  T.  895. 

But  be  was  not  obliged  to  transport  goods  for 
all  persons  for  the  same  compensation. 

Great  Western  R  Co. «.  Sutton.  L.  R  4  Eng. 
&  Irish.  App.  (H.  L.)  226-287;  Baxendale  v. 
Eastern  Counties  R.  Co.  4  C.  B.  (N.  S.)  63; 
Branleyt.  South  Eastern  R  Co.  12  C.  B.  (N. 
8.)  68;  Fitchburg  R  Co.  o.  Gage.  12  Gray,  898; 
Spofford  «.  Boston  &  M.  R  Co.  128  Mass.  826; 
Sargent  «.  Boston  &  L.  R  Corp.  115  Mass. 
422;  Johnson  «.  Pensacola  &  P.  R.  Co.  16  FU. 
628;  Ex  parte  Benson,  18  8.  C.  88:  8.  0,  44 
Am.  Rep.  564;  Menacho  v.  Ward.  27  Fed.  Rep. 
539-581;  8.  0.  2S  Am.  &  Eng.  R  Cas.  647;  84 
Alb.  L.  J.  44;  Killmer  «.  N.  T.  Cent.  &  H.  R 
R  Co.  1  Cent.  Rep.  525,  100  N.  T.  895. 

The  weight  of  American  authority  is  that  the 
common  law  requires  that  the  charges  must 
be  equal  to  all  for  the  same  serrlces  under  like 
circumstances. 

Bt  Louis.  A.  <&  T.  H.  R  Co.  «.  Hill,  14 
Bradw.  (IlL  App.)  579;  Messenger  o.  Pa.  R  Co. 
86  N.  J.  L.  407;  8.  0,  87  N.  J.  L.  581;  Shipper 
V.  Pa.  R  Co.  47  Pa.  888;  Audenried  «.  Phila. 
&R  R  Co. 68 Pa.  870;  Chicago, B.  &Q.  R  Co. 
0.  Parks,  18  III.  460-464;  Chicago  &  A.  R  Co. 
9.  People.  67  IlL  11;  Scofleld  v.  Liake  Sbore  & 
M.  &  R  Co.  1  West  Rep.  812,  48  Ohio  St  571; 
New  England  Express  Co.  v,  Maine  Cent.  R 
Co.  57  Maine,  188:  Hays  v.  Pa.  Co.  12  Fed. 
Rep.  809;  State.  Webster,  «.  Nebraska  Tele- 
phone Co.  17  Neb.  126;  State,  Mattoon.  c. 
Republican  Valley  R  Co.  17  Neb.  647;  Atchi 
son.  T.  A  8.  F.  R.  Co.  t.  Denver  A  N.  O.  R 
Co.  110  U.  S.  667  (28  L.  ed.  291);  MunhaU  v. 
Pa.  R  Co.  92  Pa.  150. 

At  common  law  discriminations  based  solely 
upon  the  amounts  of  freight  shipped  without 
reference  to  the  actual  cost  of  transportation 
are  not  sanctioned. 

Hays  9.  Pa.  Co.  12  Fed.  Rep.  809;  Scofleld 
9.  Lake  Shore  AM.  8.  R  Co.  1  West  Rep. 
812.  48  Ohio  St  571:  Mo.  Pac.  R  Co.  v.  Texas 
A  P.  R  Co.  80  Fed.  Rep  2. 


Railroads  are  bound  at  comm<m  law  to  ra- 
ceire  and  haul  cars  of  other  roads. 

Mackin  v.  Boston  A  A.  R  Co.  186  Mam.  201 ; 
Peoria  A  P.  U.  R.  Co.  t.  Chicago.  R  L  A  P.  R 
Co.  109  m.  185;  NoU,  19 Cent  L.  J.  Ill;  NoU, 
18  Am.  A  Eng.  R.  R  Cas.  506. 

LiHBs  Wholly  Within  a  State;  "  Coxmoh 
Control,  Management  or  ARRANas- 
MENT  FOR  Continuous  Carriage;"  In- 
terstate Commerce  Aot,  g  1 ;  English 
Railways  Regulation,  Act  1878,  g  IK 

Provisions  of  section  11.  of  the  Regulation 
of  Railways  Act,  1878,  apply  whenever  there  ia 
an  arrangement  with  the  proprietors  of  steam 
vessels  for  the  conveyance  of  paasencers  or 
goods  to  and  from  any  port  or  town  with  which 
there  is  railway  communication,  provided  the 
railway  company  party  to  the  arrangement 
owned  or  worked  or  was  otherwise  immedi- 
ately interested  in  some  portion  or  other  of  the 
line  of  railwaycommunication. 

Caledonian  R  Co.  v.  Greenock  A  W.  B.  R 
Co.  4  R  A  Can.  Traf.  Cas.  185;  Greenock  A 
W.  B.  R  Co.  V,  Caledonian  R.  Co.  8  Nev.  A 
Mac  R  Cas.  327. 

An  agreement  between  a  steamboat  company 
and  railway  company  that  the  vessels  of  tJbe 
former  shall  be  run  at  certain  times,  regard 
being  had  to  the  convenience  of  the  railwar 
company  and  to  the  times  of  the  arrival  and 
departure  of  its  trains,  as  an  arrangMnent 
within  the  meaning  of  section  11  of  the  Regu- 
lation of  Railways  Act.  1878. 

Belfast  etc.  R.  Co.  t .  G.  N.  R  Co.  4  R  A 
Can.  Traf.  Cas.  870. 

But  the  mere  existence  of  through  booklDga 
is  not  such  an  arrangement  as  that  contemp- 
lated by  section  11. 

Avr  Harbour  Trustees  v.  GUsgow  R  Co.  4 
R  A  Can.  Traf.  Cas.  81. 

The  Interstate  Commerce  Act  does  not  in- 
clude or  apply  to  sJl  carriers  engaged  in  Inter- 
state oonunerce,  but  only  to  such  as  use  a  rail- 
way, or  a  railway  and  water  craft  ''under 
common  control,  management  or  arrangemeoi 
for  a  continuous  carriage  or  shipment**  of  prop- 
erty from  one  State  to  another;  nor  does  It  ap- 
ply to  the  carriage  of  property  by  rail  wholij 
within  the  State,  although  shlimd  from  or 
destined  to  a  place  without  the  State,  so  thai 
such  place  Is  not  In  a  foreign  country. 

Ex  parte  Koehler  (U.  8.  C.  C.)  1  Inters.  Com. 
Rep.  28;  Mo.  A  I.  R  T.  A  Lumber  Co.  «.  Cape 
Girardeau  A  8.  W.  R  Co.  1  Inters.  Com.  Rep. 
507. 

The  knowledge  of  a  carrier  whose  Use  la 
wholly  within  one  SUte  that  the  ultimat*  de^ 
tinatlon  of  freight  Is  without  the  State  will 
not  make  it  subject  to  the  Interstate  Commnce 
Act 

Mo.  A  I.  R  T.  A  Lumber  Co.  e.  Cape  Girar- 
deau A  8.  W.  R  Co.  1  Inters.  Com.  Rep.  007. 

In  Ex  parte  Koehler,  1  Inters.  Com.  Rep.  S8. 
Deady.  /.  says:  '*The  mere  fact  that  a  rail- 
way wholly  within  a  State,  and  a  vessel  run- 
ning between  said  SUte  and  another,  meeC  at 
a  point  within  the  railway  State,  aiid  tboa 
form  a  continuous  line  of  transportation  be- 
tween the  two  Sutes.  by  the  one  taking  up  tbt 
goods  delivered  by  the  other  at  Its  termlniM, 
and  carrying  them  thence  to  their  desUnatioa, 
does  not  bring  the  carriers  who  to  use  Xbm  rail- 
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ivay  and  steamer  within  the  Act.  So  long  as 
the  railway  and  steamer  are  each  operated  un- 
der a  separate  and  distinct  control,  making  its 
own  rates,  and  only  liable  for  the  carriage  and 
safe  delivery  of  the  goods  at  the  end  of  its 
own  route,  the  Act  does  not  apply  to  the  trans- 
action. To  make  these  carriers  subject  to  the 
Act,  the  railway  and  ressel  must,  as  therein 
provided,  be  operated  or  used  under  a  'com- 
mon coi^tror^a  control  to  which  each  is  alike 
subject,  and  by  which  rates  are  prescribed  and 
bills  of  lading  given  for  the  carriage  of  goods 
over  both  routes  as  one." 

Where  a  railway  company  made  a  contract 
applicable  to  all  routes  which  it  might  there- 
after control,  and  acquired  the  majoriu^  of 
stock  of  another  railway  company  and  the 
same  persons  were  elected  respectively  presi- 
dent and  vice  president  of  both  companies, 
held,  that  the  cpntracting  company  had  not 
acquired  "contror  of  the  other  railway  within 
the  meaning  of  the  terms  of  the  contract. 

Pullman  Fahice  Car  Co.  v.  Mo.  P.  R.  Co.  11 
Fed.  Rep.  634. 

A  railroad  wholly  within  one  State,  used  as 
a  means  of  conducting  interstate  traffic  in  coal 
by  companies  owning  connecting  interstate 
roads,  is  subject  to  the  provisions  of  the  Act 
to  Regulate  Commerce;  and  it  must  be  accessi- 
ble to  all  interstate  shippers  on  equal  and  rea- 
sonable terms. 

Heck  «.  East  Tenn.  Y.  &  O.  R  Co.  1  Inters. 
Com.  Rep.  775. 

A  carrier  is  not  responsible  for  rates  made 
by  a  connecting  road  because  of  its  giving 
Uiem  in  eonnectlon  with  its  own  rates  to  par- 
ties desirinff  to  make  through  shipments. 

Crews  «.  Richmond  ft  D.  R.  Co.  1  Inters. 
Com.  Rep.  708. 

So  far  as  a  railroad  company,  whose  line  Is 
entirely  within  one  State,  issues  through  bills 
of  lading  over  its  connecting  lines  to  points  in 
other  States,  and  makes  through  rates,  it  falls 
und^r  the  Interstate  Commerce  Act 

Re  Annapolis.  W.  &  B.  R  Co.  1  Inters.  Com. 
Rep.  815. 

Several  railroad  companies  uniting  in  an  ar- 
rangement under  which  a  fast  freight  line  vio- 
lates the  Interstate  Commerce  Act  are  respon- 
dble  therefor. 

Boston  &  A.  R  Co.  v.  Boston  &  L.  R  Co.  1 
Inters.  Com.  Rep.  571. 

The  Illinois  Statute  regulating  the  transport- 
ation of  goods  under  one  contract  to  points  be- 
yond the  State  is  unconstitutional. 

Wabash,  St.  L.  &  P.  R.  Co.  ©.  111.  118  U.  8. 
557  (80  L.  ed.  244);  1  Inters.  Com.  Rep.  81. 

A  statute  regulating  the  transmission  of  tel- 
egraph messages  beyond  the  State  is  void. 

W.  U.  Tel.  Co.  «.  Pendleton.  122  U.  S.  847 
(80  L.  ed.  1187);  1  Inters.  Com.  Rep.  806. 

Discrimination. 

Statutory  Pro9m<m$,  Section  8,  par.  1.  of  the 
Interstate  Commerce  Act  is  an  almost  literal 
copy  of  a  portion  of  section  2  of  the  Bnglish 
Railway  and  Canal  Traffic  Act  of  1854. 

The  object  of  section  8  is  to  apply  to  cases 
not  within  section  2,  since  section  2  is  limited 
to  cases  of  "a  like  and  contemporaneous  serv- 
ice in  the  transportation  of  a  like  kind  of 
traffic  under  substantially  similar  circumstanc- 
Inter  S. 


es  and  conditions."  Section  8,  par.  2,  of  the 
Act  of  Congress,  is  also  a  copy  of  a  portion  of 
section  2  of  the  English  Railway  &  Canal  Traf- 
fic Act  of  1854;  the  changes  in  the  Act  of  Con- 
gress are  shown  by  the  words  between  brack- 
ets in  italics  as  follows:  '*£very  railway  com- 
pany, canal  company,  and  railway  and  canal 
company  [every  common  carrier  ml^eet  to  the 
provmons  of  this  Ad]  shall,  accordinff  to  their 
respective  powers,  afford  all  reasonable  [pr0>p0r 
ana  equal]  facilities  for  the  [interchange  of  traf- 
fic bettceen  their  reepeeUve  Unes  and  for  M]  re- 
ceiving and  ["an<f '  omitted]  forwarding  and 
delivering  of  (English  Statute:  ** Traffic  upon- 
and  from  the  several  railways  and  canals  belong- 
ing to  or  worked  by  such  companies  respect- 
ively;** American  Act:  *' Passengers  and  prop- 
erty to  and  from  their  several  lines  and  those 
connecting  therewith") 

Section  7  of  the  American  Act  contains  pro- 
visions similar  to  section  2  of  the  Railway  & 
Canal  Traffic  Act  of  1854. 

General  Rules, 

To  constitute  an  unreasonable  preference, 
there  must  be  inequality  in  the  charge  for 
traveling  over  the  same  line,  or  the  same  por- 
tion of  the  line. 

Caterham  R.  Co.  v,  London,  B.  &  S.  C.  R. 
Co.  1  C.  B.  (N.  S.)  410;  1  Nev.  &  Mac.  82; 
Finnic  V.  Glasgow  4&S.  W.  R.  Co.  2  Macq.  177; 
A  a  26  L.  T.  14. 

The  relative  reasonableness  of  rates  on  ship- 
ments from  western  points  to  cities  on  the  At- 
lantic seaboard  Is  to  be  determined  by  all  the 
circumstances  and  conditions  that  affect  the 
traffic  to  the  respective  points  between  which 
the  rates  are  questioned,  and  tot  solely  by  one 
standard  of  comparison. 

Boston  Chamber  of  Commerce  «.  Lake  Shore 
&  M.  S.  R  Co.  1  Inters.  Com.  Rep.  754. 

What  amounts  to  an  undue  preference  is  a 
question  of  fact  and  not  of  law. 

Diphwys  etc.  Co.  «.  Festiniog  R  Co.  2  Nev. 
&  Mac.  78;  Watkinson«.  Wrexham  etc.  R.  Co. 
8  Nev.  &  Mac.  R  Cas.  5;  Denaby  Main  Coll- 
iery Co.  V.  Manchester  etc.  R.  Co.  8  Nev.  & 
Mac.  441. 

The  burden  of  proof  is  on  petitioner  charg- 
ing unreasonable  rates. 

Harding  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
1  Inters.  Com.  Rep.  875. 

The  burden  is  on  the  carrier  to  Justify  any 
departure  from  the  rules  prescribiod  by  the 
statute. 

Re  Southern  R  <&  Steamship  Asso.,  and  Re 
Louisville  &  Nashville  R  Co.  1  Inters.  Com. 
Rep.  278. 

As  to  sufficiency  of  evidence  to  establish 
charge  of  excessive  rates,  see: 

Great  Western  R.  Co.  v.  Sutton,  L.  R  4 
Eng.  &  Irish  App.  H.  L.  226;  Ransome  v. 
Eastern  Counties  R  Co.  1  C.  B.  N.  a  487; 
8.  a  26  L.  J.  C.  P.  91;  1  Nev.  &  Mac.  68; 
Baxendale  v.  Great  Western  R.  Co.  5  C.  B. 
N.  S.  836;  8.  0.  28  L.  J.  C.  P.  81;  Nichol- 
son  V,  Great  Western  R  Co.  5  C.  B.  N.  S. 
866;  a.  a  28  L.  J.  C.  P.  89;  1  Nev.  &  Maa 
121. 

As  to  the  manner  of  determining  what  are 
reasonable  charges,  see: 

Louisville  &  N.  R.  Co.  v.  Tennessee  R  Com- 
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mission,  19  Fed.  Rep.  679;  Canada  S.  R.  Co. 
t.  Internat  Bridge  Co.  8  Fed.  Rep.  190;  Inter- 
nat  Bridge  Co.  e.  Canada  8.  R.  Co.  L.  R.  8 
App.  Cas.  788;  Riley  e.  Horne,  5  Bing.  817; 
Manchester.  8.  &  L.  R.  Co.  e.  Brown,  L.  R.  8 
App.  Cas.  708;  Chicago  &  A.  R  R.  Co.  e.  Peo- 
ple, 87  m.  11;  Stone  v.  Farmers  L.  A  T.  Co. 
116  U.  8.  307-886  (89  L.  ed.  686-646);  Baxen- 
dale  9.  Easiem  Counties  R  Co.  4  C.  B.  (N.  8.) 
68. 

A  charter  right  to  make  such  charges  as  the 
company  might  see  fit  Is  not  contravened  by 
the  statute  requiring  charges  to  all  persons  to 
beequaL 

Great  Western  R.  Co.  e.  Sutton,  L.  R  4 
Bng.  A  Irish  App.  H.  L.  286;  Bazendale  v. 
Great  Weelem  R  Co.  14  C.  B.  N.  8.  1 ;  5.  C. 
16  C.  B.  N.  S.  187;  Crouch  v.  Great  Northern 
R  Co.  9  Ezch.  557. 

For  a  Complete  Digest  of  English  Decisions 
and  Index  thereto  see  Appendix  to  Am.  A 
Eng.  R  Cases,  Vol  87,  by  Adelbert  Hamilton, 
Esq. 

Againat  Loealitie$, 

Preferences  to  localities  in  furnishing  facili- 
ties or  rates  for  the  shipment  of  goods  are 
prohibited. 

Hosier  v.  Caledonian  R  Co.  17  Sees.  708;  8. 
0.  84  L.  T.  889;  1  Ner.  A  Mac.  87;  Jones  e. 
Eastern  Counties  R.  Co.  8  C.  B.  N.  S.  718; 
1  Ner.  A  Mac  45;  Nicholson  t.  Great  West- 
em  R  Co.  5  C.  B.  N.  S.  866;  Richardson  e. 
Midland  R  Co.  4  R  &  Can.  Traf .  Cas.  1 ;  Girar- 
dote.  Midland  R  Go.  4R^  Can.Traf.Cas.891. 

A  railway  company  must  give  equal  facili- 
ties and  similar  rates  to  all  persons  In  receiving 
and  delivering  goods. 

Cooper  e.  London  ^  S.  W.  R  Co.  4  C.  B. 
N.  S.  788;  8.  0.  27  L.  J.  C.  P.  834;  1  Nev.  A. 
Mac  185;  Bell  t.  London  etc  R.  Co.  8  Nev.  & 
Mac  186. 

It  is  not  ground  of  complaint  against  a  rail- 
road that  it  equalizes  its  rates  as  between  smaU 
and  large  towns,  even  though  the  effect  may 
be  prejudicial  to  the  large  towns  which  before 
had  been  specially  favored. 

Crews  e.  Richmond  A  D.  R.  Co.  1  Inters. 
CouL  Rep.  708. 

A  earner  cannot  be  compelled  to  give  to 
merchants  the  privilege  of  shipping  ffoods 
from  the  point  of  purchase  to  their  own  local- 
ity and  thence  to  tne  place  to  which  the  goods 
may  be  sold,  at  the  same  rate  which  would 
have  been  charged  had  there  been  but  one  ship- 
ment from  point  of  purchase  to  point  of  ulti- 
mate delivery;  the  fact  that  such  refusal  oper- 
ates prejudicially  to  one  town  and  favorablv 
to  another,  will  not  constitute  unjust  discrimi- 
nation  when  the  carrier  applies  the  same  rule 
to  all  towns.    Id, 

In  view  of  the  longer  haul^  Boston  than  to 
New  York,  the  greater  cost  of  transportation 
to  Boston,  the  very  much  greater  volume  of 
business  to  and  from  New  York,  the  competi- 
tion by  water  traiksportation  bvthe  lakes,  Erie 
Canal  and  Hudson  River,  and  also  by  several 
rival  railroad  lines,  and  the  geographical  and 
commercial  advantages  of  New  York,  the  dif- 
ferentials on  Boston  local  rates  of  ten  cents 
per  100  pounds  on  the  first  and  second  classes 
of  merchandise  and  of  five  cents  per  100  pounds 
on  the  four  other  classes  between  New  York 


and  Boston,  on  traffic  originating  west  of  Buf- 
falo, have  not  been  shown  to  be  unjust  and  ua* 
reasonable  or  to  constitute  imjust  diacrimisa- 
tlon  against  Boston.     , 

Boston  Chamber  of  Commerce  e.  Lake  Shore    I 
&  M.  8.  R  Co^  1  Inters.  Com.  Rep.  754. 

The  fact  that  the  export  rates  through  Bos- 
ton, and  the  rates  on  merchandise  intended  for 
coastwise  points  east  of  Portland,  and  the  west 
bound  rates  from  Boston  have  been  made  by 
the  carriers  the  same  as  corresponding  New 
York  rates  in  order  to  put  Boston  on  an  equal- 
ity with  New  York  and  other  seaboard  oties 
wherever  Boston  is  a  competitor  with  those 
cities,  is  not  controlling  in  det^mining  the 
reasonableness  of  the  east  bound  local  rates  in 
a  traffic  in  which  there  Is  no  oompetitloa  by 
other  cities.  Id, 

A  manufactory  of  plaintiff  was  sitoated 
twelve  miles  from  the  seaport  t>f  Swansea,  and 
on  the  defendant's  railway  from  the  seaport 
to  Liverpool.  The  defendant  charged  the 
plaintiff  18s  6d  per  ton  for  the  carriage  of 
iron  and  tin  plates  over  its  line  from  his  man- 
ufactoiT  to  Liverpool,  while  other  mannfact- 
urers  of  iron  and  tin  plates  whose  works  were 
situated  within  a  radius  of  six  miles  of  the 
seaport  of  Swansea,  and  therefore  further 
from  Liverpool  than  the  plaintlfrs  works, 
were  charged  bv  the  defenoant,  for  the  car- 
riage of  their  plates  from  Swansea  to  Liver- 
pool, lis  4d  per  ton  only.  There  Is  a  com- 
munication by  sea  from  Swansea  to  Liverpool, 
and  the  rate  of  lis  4d  was  fixed  by  the  de- 
fendant as  the  charge  for  the  carriage  of  the 
goods  of  these  manufacturers  within  the  six 
miles'  radius  in  order  to  enable  the  defendant 
to  compete  with  the  sea  carriage;  and  br  rea- 
son of  the  lesser  charge,  those  manufacturers 
who  were  thus  favored  were  enabled  to  aell  their 

Elates  at  a  lower  price  per  ton,  delivered  at 
.iverpool,  than  the  plaintiff.  Edd,  that  the 
charging  of  a  lower  rate  to  the  manuftotqyeta 
within  tne  six  miles'  radius,  for  the  carrisM  of 
their  goods  a  longer  distance  than  the  plaint- 
iff's was  an  undue  and  unreasonable  prefer- 
ence and  advantage  granted  to  them  bv  the 
defendent,  and  was  in  contravention  of  i 


Uon  8  of  the  Railwav  A  Canal  Traffic  Act  of 
1854,  and  the  plaintuf  was  entitled  to  reoovw 
the  amounts  paid  bv  him  to  the  defendants  In 
excess  of  the  lis.  4d.  rate. 

Budd  9.  London  &  N.  W.  R  Co.  88  L.  T. 
N.  8.  808;  8.  C.  85  W.  R  758;  4  R  A  Can, 
Triif.  Cas.  888. 

Where  rates  for  carrying  coal  were  grouped 
In  districts  adjusted  not  with  a  view  to  give 
an  undue  preference  to  one  set  of  dealers  ovw 
another,  but  solely  with  regard  to  their  own 
convenience  and  the  wants  of  the  neighbor 
hood,  the  Act  is  not  violated. 

Ransom  e.  Eastern  Counties  R  Co.  4  C.  B 
N.  S.  185;  8.  C.  L.  J.  C.  P.  166;  1  Nev.  A  Mac. 
109. 

Where  the  through  rate  Is  a  gross  sum  of  a 
small  amount  for  conveyance*  over  a  long 
route.  It  is  enough  if  places  that  are  practically 
In  the  same  dlnrict  have  the  same  rate.  Thua« 
hdd,  no  undue  prejudice  was  caused  to  ibe 
trader  charged  the  same  through  rates  to  cer* 
tain  places,  for  traffic  over  hte  siding,  aa  wna 
charged  for  traffic  over  the  siding  sitoated  two 
or  three  miles  further. 
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Lloyd  «.  NorthamptoD  etc.  H.  Co.  8  Ney.  & 
Mac.  259. 

Grouping  rates  for  collieries  working  the 
same  b^  or  coal,  where  the  coal  field  extends 
twenty  miles,  may  result  in  an  unreasonable 
preference. 

Denaby  Main  Colliery  Co.  v.  Manchester,  S. 
<&  L.  R.  Co.  3  Nev.  &  Mac.  426;  4  R.  &.  Can. 
Traf.  Cas.  23,  450;  Broughton  etc.  Coal  Co.  v. 
O.  W.  R.  Co.  4  R.  &  Can.  Traf.  Cas.  191. 

Where  a  petition  complained  of  discrimina- 
tion against  the  Town  of  Opelika,  Ala.,  but 
the  order  which  was  prayed  would,  if  granted, 
Increase  the  discriminations  against  other  local 
points,  leave  was  given  to  amend  the  petition 
so  as  to  set  out  the  effects  with  reference  to 
other  local  points  and  to  afford  opportunity  of 
notice  to  them. 

Harwell  v.  Columbus  &  W.  R.  Co.  1  Inters. 
Com.  Rep.  631. 

Where  on  evidence,  the  Commission  found 
that  cotton  offered  for  shipment  at  Opelika  for 
New  Orleans  was  unjustly  and  unreasonably 
refused  by  the  defendant  company,  in  viola- 
tion of  the  third  section  of  the  statute,  while 
taken  by  it  at  other  points  similarly  situated, 
and  that  connecting  lines  were  ready  and  will- 
ing to  unite  in  a  reasonable  adjustment  of 
rates — an  order  was  made  requiring  the  de- 
fendant to  cease  such  discrimination  within 
ten  days.    Id. 

A  petition  charging  unjust  discrimination  in 
rates  between  Waterville  and  Mankato,  and 
that  such  rates  were  higher  than  rates  between 
Chicago  and  Waterville,  disposed  of  by  report 
of  Commission  that  the  respondent  company 
has  conceded  the  relief  sought  and  had  made 
and  publi^ed  a  tariff  of  the  rates  in  accord- 
ance with  the  prayer  of  the  petition. 

Manufacturer's  &  Jobbers  Union  «.  Minne- 
apolis &  St.  L.  R.  Co.  1  Inters.  Com.  Rep.  630. 

An  index  of  all  proceedings  and  decisions 
by  the  Interstate  Commerce  Commission  re- 
lating to  discrimination  against  localities  will 
be  found  in  the  index  to  this  volume,  under 
title  "Charges  and  Discrimination." 

Against  8pec^  ArUcUi, 

Under  Railways  Clauses  Act,  1645,  §  90,  8  & 
9  Vict.,  the  charge  must  be  the  same  to  all  for 
the  same  services  performed  in  the  same  man- 
ner for  carrving  goods  for  the  same  distance, 
and  for  similar  services  rendered  in  any  other 
way. 

London  &  N.  W.  R.  Co.  «.  Evershed,  L.  R. 
8  App.  Cas.  1020;  8.  C.  89  L.  T.  N.  8.  306. 

Under  the  Illinois  Statute  a  charge  of  two 
cents  more  per  100  pounds  for  carrying  grain 
than  charg^  to  others,  held  unjust  ducrimi- 
nation. 

8t  Louis,  A.  &  T.  H.  R.  Co.  v.  Hill,  14 
Bradw.  579. 

Rates  are  so  related  to  each  other  that  the  in- 
stances are  very  frequent  where  a  change  of 
rate  upon  one  important  article  of  commerce 
involves  a  consideration  of  the  relative  rates  on 
other  articles;  it  appearing  that  the  defendant 
company  has  made  a  change  and  general  re- 
ducuon  on  lines  of  freight,  and  it  appecu^ng 
that  during  the  next  season  it  is  intended  to 
make  a  further  reduction,  and  that  rates  on 
wheat  from  Walla  Walla,  Washin/orton  Terri- 

Intbb  8. 


tory,  to  Portland,  Oregon,  were  charged  at  a 
higher  relative  rate  than  was  just,  it  was  or- 
dered that  the  defendant  cease  to  charge  more 
than  23i  cents  per  100  pounds  or  $4.70  per  ton 
on  wheat  thus  transported. 

Evans  v.  Oregon  K.  <&  Nav.  Co.  and  Reed  v. 
Oregon  R.  <&  Nav.  Co.  1  Inters.  Com.  Rep.  641. 

The  relative  difference  in  rates  on  pearline, 
and  special  rates  on  common  soap  on  ship- 
ments from  New  York  to  Atlanta  adjusted,  so 
that  the  relative  difference  in  the  rates  shall 
not  exceed  the  difference  of  sixty  cents  per 
100  pounds  on  pearline  and  thirty-three  cents 
on  common  soap. 

Pyle  V.  East  Tenn.  V.  &  G.  R  Co.  1  Inters. 
Com.  Rep.  767. 

The  classification  of  railroad  ties  in  a  differ- 
ent class  from  other  lumber,  thus  imposing  a 
higher  rate  upon  ties  than  upon  other  lumber, 
held  to  be  an  unjust  discrimination. 

Reynolds  ©.  Western  N.  Y.  &  P.  R.  Co.  1 
Inters.  Com.  Rep.  685. 

Classification  of  coals  as  gas  coal  and  com- 
mon coal  held,  under  the  facts,  improper. 

Nitohill  etc.  Coal  Co.  «.  Caledonian  R  Co. 
2  Nev.  &  Mac.  89. 

Rates  established  for  the  puri>ose  of  keeping 
up  a  line  of  road  material  (as  railroad  ties)  for 
which  the  road  itself  has  use,  or  to  keep  the 
price  thereof  low  for  its  own  advantage,  can- 
not be  justified. 

Reynolds  v.  Western  N,.  Y.  &  P.  R.  Co.  1 
Inters.  Com.  Rep.  685. 

Whether  a  special  privilege,  granted  by  rail-  ■ 
road  companies  to  manufacturers  in  a  single 
line  of  trade,  but  not  to  manufacturers  in  gen- 
eral, Ib  consistent  with  the  rule  of  equity  and 
Justice  which  the  Interstate  Law  undertakes 
to  establish,  is  a  question  upon  which  an  opin- 
ion ought  to  be  expressed  only  after  the  most 
careful  consideration;  and  the  Commission 
ought  clearly  to  see  that  duty  requires  an  an- 
swer, before  it  proceeds  to  give  one  on  ex 
parte  application. 

Re  Iowa  Barb  Steel  Wire  Co.  1  Inters.  Com. 
Rep.  605. 

An  index  of  all  proceedings  and  decisions 
by  the  Interstate  Commerce  Commission  re- 
lating to  discriminations  against  specific  arti- 
cles will  be  found  in  the  index  to  this  volume, 
under  title  "Charges  and  Discrimination." 

Character,  Quantity,  Value  of  Goods;  Class^fi- 
coition;  UnderbiUing, 

Making  of  freight  rates  may  be  affected  by 
a  variety  of  practical  considerations,  as;  the 
sparsely  settled  character  of  the  country;  the 
articles  of  freight  upon  which  the  railroad 
must  depend  as  compared  with  other  roads 
transporting  similar  commodities  through  more 
populous  communities;  the  relation*  of  local 
and  through  freights;  the  mode  of  shipping 
and  delivering,  as  wheat  from  elevators,  and 
wheat  in  sacks;  and  expenses  of  hauling  empty 
cars. 

Evans  «.  Oregon  R  &  Nav.  Co.  and  Reed  v. 
Oregon  R.  &  Nav.  Co.  1  Inters.  Com.  Hep.  641; 
Hays  V.  Pa.  Co.  12  Fed.  Rep.  809:  Scofield  v. 
Lake  Shore  &  M.  S.  R  Co.  1  West  Rep.  812. 
43  Ohio  St  571;  Mo.  Pac.  R.  Co.  v.  Texas  & 
P.  R.  Co.  80  Fed.  Rep.  2;  Girardot  9.  Midland 
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R.  Co.  4  R.  &  Can.  Traf.  Cas.  291;  Greenock 
9.  8.  £.  R.  Co.  2  Key.  &  Mac.  819;  Concord  & 
P.  R.  R  Co.  V.  Poreaith.  59  N.  H.  122. 

The  length  and  character  of  the  hau],  the 
cost  of  service,  Uie  yolume  of  business,  the 
conditions  of  competition,  the  storage  capacity 
and  the  geographical  situation  of  the  different 
terminal  points  are  all  elements  of  importance 
bearine  upon  the  relative  reasonableness  of  the 
respectiye  charges  for  transportation. 

Boston  Chamber  of  Commerce  v.  Lake  Shore 
A;  M.  8.  R.  Co.  1  Inters.  Com.  Rep.  754. 

Under  the  Railway  Clauses  Consolidation 
Act  of  1845,  mere  inequality  in  the  rate  of 
charge,  when  unequal  distances  are  traversed, 
does  not  constitute  a  preference.- 

Denaby  Main  Colliery  Co.  v.  Manchester  8. 
&  L.  R.  Co.  L.  R.  11  App.  Cas.  97. 

A  difference  in  the  cost  of  service  will  Justify 
a  carrier  in  making  a  reasonable  difference  in 
its  rates. 

Chicago  &  A.  R.  Co.  «.  People.  67  lU.  11-24; 
Denaby  Main  Colliery  Co.  v.  Manchester,  8.  A 
L.  R.  Co.  26  Am.  &  Eng.  R.  R.  Cas.  298; 
Nicholson  v.  Great  Western  R.  Co.  5  C.  B.  N. 
8.866;  Ransome  v.  Eastern  Counties  R  Co. 
2  Nev.  ffe  Mac.  202;  Girardotv.  R.  Co.  4  R.  <& 
Can.  Traf. Cas.  291;  Denaby  Main  Colliery  Co. 
9.  Manchester,  8.  d;  L.  R.  Co.  L.  R.  11  App. 
Cas.  101,  102;  Ransome  v.  Eastern  Counties 
R.  Co.  1  Nev.  &  Mac  68;  S.  0,  1  C.  B.  N.  8. 
487;  26  L.  J.  C.  P.  91;  Foreman  v.  Great  Westr 
em  R.  Co.  2  Nev.  <&  Mac.  202;  Nitshill  etc. Coal 
Co.  0.  Caledonian  R.  Co.  2  Nev.  &  Mac.  89; 
Bellsdvke  Coal  Co.  v.  North  British  R.  Co.  2 
Nev.  &  Mac.  105;  Bell  v,  London  etc  R.  Co.  2 
Nev.  (&  Mac.  185;  Holland  etc.  R  Co.  v.  Fes- 
tiniog  R.  Co.  2  Nev.  &  Mac.  287;  Lotspeich  o. 
Cent.  R  &  Bkg.  Co.  78  Ala.  806;  5.  a  18  Am.  & 
Eng.  R  R.  Cas.  490;  Burton  8tock  Car  Co.  i;. 
Chicago.  B.  &  Q.  R  Co.  1  Inters.  Com.  Rep. 
829;  Providence  Coal  Co.  v.  Providence  &  W. 
R.  Co.  1  Inters.  Com.  Rep.  868. 

A  railway  company  is  justified  in  carrying 
goods  for  one  person  at  a  less  rate  than  that 
at  which  it  carries  goods  for  another,  only 
where  there  are  circumstances  which  make  the 
cost  of  carrying  the  former  less  than  the  cost 
of  carrying  the  latter. 

Garton  v.  Bristol  &  E.  R.  Co.  6  C.  B.  N.  8. 
689;  8,  a  28  L.  J.  C.  P.  306;  1  Nev.  &  Mac 
218;  Oxlade  o.  North  Eastern  R  Co.  1  C.  B. 
N.  8.  454;  8.  0.  26  L.  J.  C.  P.  129;  1  Nev. 
<&  Mac  72;  Nittshill  etc  Coal  Co.  v.  Caledo- 
nian R.  Co.  2  Nev.  &  Mac.  89. 

The  difference  in  rates  must  bear  some  pro- 
portion to  the  difference  of  the  cost  to  carriers. 

Harris  v,  Cockermouth  etc.  R.  Co.  1  Nev.  & 
Mac.  97-102;  8  C.  B.  N.  S.  698;  Garton  «. 
Bristol  etc.  R  Co.  1  Nev.  &  Mac.  227;  6  C.  B. 
N.  a  689-655;  Nicholson  tJ.  G.  W.  R  Co. 
1  Nev.  ft  Mac.  185;  Denaby  Main  Colliery  Co. 
V.  lUnchester,  8.  &  L.  R  Co.  L.  R  11  App. 
Oas.  122;  Bazendale  t.  R  Co.  1  Nev.  &  Mac. 
202;  Ransome  «.  Eastern  Counties  R  Co.  1 
Nev.  &  Mac  69. 

A  difference  in  bulk  will  Justify  difference  in 
rates. 

Lotspeich  V.  Cent  R  ft  Bkf.  Co.  78  Ala.  806. 

Or  when  return  loads  could  not  be  had. 

Chicago  ft  A.  R.  Co.  «.  People,  67  Dl  24; 
Qtrardot  «.  Midland  R  Co.  4  R  ft  Can.  Traf. 
Oat.  291. 


Or  difference  in  expense  of  loading  and  un- 
loading. 

Chicago  ft  A.  R  Co.  v.  People.  67  DL  96. 

Different  rates  may  be  charged  where  Clip- 
pers own  private  side  tracks  and  return  cars 
more  promptly. 

Denaby  Main  Colliery  Co.  v,  Manchester,  S. 
ft  L.  R  Co.  L.  R  11  App.  Cas.  102. 

Less  rates  may  be  charged  for  furnishing 
freight  in  fully  loaded  trains  at  regular  inter- 
vals. 

Nicholson  v.  Great  Western  R  Co.  6  C.  B. 
N.  8.  866. 

A  difference  in  charge  is  Justified  where  the 
transportation  is  over  steep  grades. 

Bellsdvke  Coal  Co.  v.  North  British  R  Co. 
2  Nev.  ft  Mac  105;  NiUhill  Coal  Co.  v,  Oale- 
donian  R  Co.  2  Nev.  ft  Mac  89. 

"Gk)ods  of  like  description"  and  "goods  of 
same  description"  refer  not  to  the  contents  of 
the  parcels,  but  to  the  parcels  themselves, 
that  is,  like  or  different  for  the  purpose  of  car* 
riage. 

Great  Western  L.  Co.  o.  8utton,  L.  R  4  Eng. 
ft  Irish  App.  H.  L.  226:  Nitshill  etc.  Coal 
Co.  9.  Caledonian  R  Co.  2  Nev.  ft  Mac.  89; 
Merry  o.  Glasgow  R  Co.  4  R  ft  Can.  Traf. 
Cas.  883. 

Less  desirable  traffic  must  l>e  accepted  upon 
reasonable  terms,  as  well  as  that  which  It  more 
desirable. 

Riddle  v.  New  York.  L.  B.  ft  W.  R  Co.  1 
Inters.  Com.  Rep.  787. 

The  N.  W.  Railway  Company  carried  goods 
for  the  complainants  who  were  brewers  at  B. 
by  their  railway;  they  charged  the  complaia* 
ants,  and  the  public  generallv,  Is  per  ton  for 
the  carHase  of  goods  to  and  from  their  B.  sta- 
tion,   and  9d    per  ton  for  terminal  servto«« 
there.    T.  ft  Co.  and  C.  ft  Co.,  who  were  al«> 
brewers  at  B.,  had  breweries  connected  with 
the   M.  Railway   Company's  station  at  that 
place  bv  continuous  railway  communicatioo; 
the  goods  which  they  sent  or  received  by  the 
M.  line  were  loaded  and  unloaded  on  their 
own  premises  by  their  servants,  and  they  were 
consequently  not  charged  by  the  M.  lUUway 
Company  any  rate  for  cartage  or  terminal  aerv- 
ices.    The  N.  W.  Railway  Company,  in  or- 
der to  compete  with  the  M.  Railway  Company 
for  the  carriage  of  the  goods  of  T.  ft  Co.  anil 
C.  ft  Co.,  exempted  them  from  the  above  men- 
tioned rates  of  Is  9d  respectively,  carting  mod 
loading  their  goods  gratuitously.    There  be- 
ing nothing  to  show  that  there  was  a  saving  of 
cost  to  the  company  by  reason  of  the  quantity 
of  goods  carried  forT.  &  Co.  and  C.  ft  Co.,  to 
compensate  for  the  loss  of  Is,  9d  per  ton,  and 
T.  ft  Co.  and  C.  ft  Co.  being  the  onlv  flrma 
to  whom  the  reduced  rates  were  applicable, 
hM,  that  there  was  not  sufficient  grouod  for 
the  arrangements  made  in  their  favor,  and  that 
an  injunction  should  issue  against  the  K.  W. 
Railway  Company,  under  the  third  section  of 
the  Rafiway  ft  Canal  Traffic  Act,  1854;  in  or- 
der to  Justify  a  dilference  beioig  made  by  a 
railway  company  in  favor  of  one  or  more  in- 
dividual members  of  its  general  olasf  of  cus- 
tomers, there  must  be  an  adequate  considera- 
tion to  the  railwav  company  lessening  the  ooet 
to  it  of  the  services  rendered  to  such  individ- 
ual members  of  the  general  dass;  and  It  la  »ol 
sufficient  that  the  raUway  oompany  manly  d» 
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sires  to  attract  the  traffic  from  another  line  to 
itself,  especially  where  the  faror  thus  shown 
to  a  few  is  preJudiciaJ  to  many  others  in  the 
same  trade  as  the  favored  persons;  the  railway 
company  having  acted  bona  fide  in  the  matter, 
and  with  no  intention  of  prejudicing  the  com- 
plainants as  rivals  In  trade  with  others,  the  in- 
junction was  granted  without  costs. 

lliompson  f>,  London  etc.  R.  Co.  2  Nev. 
&  Mac.  115. 

It  is  an  unlawful  preference  to  give  reduced 
rates  in  consideration  of  an  agreement  to  em- 
ploy other  lines  of  the  company  for  the  car- 
riage of  other  traffic  or  to  employ  the  com- 
pany in  other  distinct  business,  the  carriage  of 
goods  to  other  points  not  affectine  the  cost  of 
carriage  between  the  particular  points. 

Baxendale  «.  Great  Western  K.  Co.  5  C.  B. 
N.  8.  809;  1  Nev.  &  Mac.  191 ;  28  Li  J.  C.  P. 
69;  8cofleld  v.  Lake  Shore  &  M.  8.  R.  Go.  1 
West.  Rep.  812,  48  Ohio  St.  571;  Twellis  «.  Pa. 
R.  R.  Co.  8  Am.  L.  Reg.  N.  S.  728;  Bellsdyke 
Coal  Co.  9.  North  British  R.  Co.  2  Nev.  & 
Mac.  105. 

Or  to  charge  a  higher  wharfage  rate  on 
goods  to  be  conveyed  by  another  railway. 

Toomer  «.  London  R.  Co.  8  Nev.  &  Mac.  79. 

A  reduced  rate  in  consideration  of  a  con- 
tract to  carry  all  of  certain  goods  and  to  pre- 
vent their  being  carried  by  water  or  other 
means  is  an  undue  preference. 

Garton  v.  Bristol  &  E.  R.  Co.  1  Nev.  &  Mac. 
218;  8.  G,  28  L.  J.  C.  P.  806. 

A  difference  in  rates  on  an  agreement  for  a 
period  of  thirty  years  and  anomer  agreement 
for  fourteen  years  for  a  similar  service  is  an 
undue  preference. 

Holland  v.  Festiniog  R.  Co.  2  Nev.  <&  Mac. 
278. 

That  the  shipper  contracts  to  furnish  all  his 
freight  to  the  carrier  will  not  authorize  a  lower 
rate  to  him. 

Scofleld  9.  Lake  Shore  &  M.  S.  R.  Co.  1 
West,  Rep.  812,  48  Ohio  St.  671;  Baxendale  f>. 
Great  Western  R.  Co.  5  C.  B.  N.  S.  809; 
Diphwys  Casson  Slate  Co.  «.  Festiniog  R.  Co. 
2  Nev.  &  Mac.  78;  8,  O.  82  L.  T.  N.  S.  271; 
Bellsdyke  Coal  Co.  «.  N.  B.  R.  Co.  2  Nev.  & 
Mac.  105. 

An  agreement  with  certain  quarry  owners 
to  carry  slate  for  a  fixed  number  of  years  at  a 
less  rate  than  charged  for  the  same  service  to 
complainant  quarry  owners,  who  refused  to 
bind  themselves  by  such  an  agreement,  held 
an  undue  preference. 

Diphwys  Casson  Slate  Co.  «.  Festiniog  R 
2  Nev.  &  Mac.  78.  See  also  Scofleld  «.  Lake 
Co.  Shore  &  M.  S.  R  Co.  1  West.  Rep.  812. 
48  Ohio  St.  571;  Baxendale  v.  Great  Western 
R.  Co.  5  C.  B.  N.  S.  809;  Menacho  o.  Ward, 
27  Fed.  Rep.  529. 

Where  the  railway  company  fixed  rates  for 
packages  containing  a  certaia  number  •f 
pounds,  hdd,  that  baskets  of  fish,  of  a  size 
required  by  the  business,  should  be  rated  by 
the  pound  and  not  by  the  size  of  packages  as 
contained  in  the  published  rates  of  the  rail- 
way company. 

Woodger  v.  Great  Western  R  Co.  2  Nev.  & 
Mac.  102;  8.  0.  L.  R.  2  C.  P.  818. 

But  a  railway  companv  may  carry  at  a  lower 
rate  in  consideration  of  a  guaranty  of  large 
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quantities  and  full  train  loads  at  regular  peri- 
ods. 

Nicholson  «.  Great  Western  R.  Co.  6  C.  B. 
N.  S.  866;  8.  a  28  L.  J.  C.  P.  89;  1  Nev.  & 
Mac.  121. 

Where  plaintiff's  business  was  to  collect 
parcels  in  London  and  forward  them,  eacdi 
parcel  being  labeled  with  plaintiff's  name, 
*'Pickford  A  Co."  and  also  with  the  name  of 
the  person  to  whom  it  was  ultimately  to  be 
delivered,  but  all  the  parcels  were  delivered  in 
one  consignment,  A^,  defendant  company 
had  no  right  to  charge  for  each  parcel  sepa- 
rately according  to  its  individual  weiffht. 

Baxendale  v.  South  Western  R  Co.  85  L. 
J.  Exch.  108. 

When  oil  is  transported  in  tanks  permanent- 
ly fixed  to  car  bodies,  the  tank  is  to  be  consid- 
ered as  a  part  of  the  car;  and  for  oil  trans- 
ported therein  the  charge  for  transportation 
should  be  the  same  bv  the  100  pounds  that 
the  carrier  charges  for  transportation  be- 
tween the  same  points,  of  barrels  filled  with 
like  oil  and  taken  in  car  load  lots.  The  car- 
rier is  guilty  of  unjust  discrimination  if  the 
shipper  in  barrels  is  charged  a  higher  rate. 
Under  this  rule  the  carrier  will  be  at  liberty, 
and  will  be  expected,  to  make  to  the  owner  of 
tank  cars  a  reasonable  allowance  for  their  use. 

Rice  V,  Louisville  &  N.  R  Co.  1  Inters. 
Com.  Rep.  722. 

Neither  the  fact  that  the  shipper  in  th^  one 
case  supplies  the  rolling  stock,  nor  the  alleged 
fact,  that  for  the  tanks  there  is  a  greater  prob- 
ability of  return  loads,  nor  the  further  alleged 
fact,  that  with  barrel  shipments  there  are  great- 
er risks  to  the  carriers  property  and  that 
which  it  carries,  can  justify  imposing  upon 
the  barrel  shipments  the  greater  burden.    Id, 

When  two  methods  for  the  transportation  of 
an  article  of  merchandise  are  nominally  of- 
fered by  the  carrier,  for  only  one  of  which  It 
offers  rolling  stock,  and  for  the  other  of  which 
the  shipper  must  supply  his  own  rolling  stock 
at  considerable  expense,  it  cannot  be  said 
that  the  resort  to  the  latter  by  the  shipper  is 
so  far  a  matter  of  choice  that  he«has  no 
concern  with  the  charges  for  transportation  in 
the  other  mode.  The  man  of  small  means 
being  compelled  to  make  his  choice,  by  reason 
of  the  carrier's  failure  to  supply  rolling  stock 
for  (be  other  mode,  has  a  nght  to  inmst  that 
the  charges  for  transportation  in  the  two  modes 
shall  be  relatively  just  and  equal.    Id, 

Defendant  railway  company  published  a 
tariff  containing  the  following:  "For  the  pur- 
pose of  facilitaung  quick  dispatch  of  the  coal 
cars  of  this  companv,  a  discount  of  10  per 
cent  will  be  made  from  the  following  rates 
to  any  person,  firm  or  company,  who  snail  re- 
ceive consignments  of  coal,  in  any  one  year, 
amounting  to  80.000  tons  or  upwards,  at  anv 
one  station  on  the  line  of  this  road.  Ouick 
dispatch  to  be  construed  as  immediate  unload- 
ing of  coal  on  its  arrival  at  destination."  De- 
fendant  claimed  that  this  discount  was  offered 
to  secure,  and  was  conditioned  upon,  quick 
dispatch  in  unloading  its  coal  cars,  and  mat  it 
was  a  reasonable  regulation  for  the  proper  con- 
duct  of  its  business.    Beid: 

(a)  That,  by  the  wording  of  the  offer,  "quick 
dispatch"  was  not  made  a  condition  of  the  of* 
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fer;  and,  therefore,  it  cannot  be  supported  on 
that  ground; 

(b)  That  eyen  if  "quick  dispatch"  were  made 
a  condition  of  the  discount,  such  offer  would 
haye  neither  justice  nor  reason  to  support  it, 
as  its  limitation  to  consignees  receiying  a  speci- 
fied number  of  tons  would  be  an  unjust  dis- 
crimination; 

(e)  That  the  offer  of  discount  cannot  be  sup- 
ported on  the  consideration  of  quantity,  on 
the  analogy  of  the  distinction  usually  made  in 
ordinary  business  transactions,  beiween  whole- 
sale ana  retail  dealers. 

Proyidence  Coal  Co.  v,  Proyidence  &  W.  R. 
Co.  1  Inters.  Com.  Rep.  808. 

The  expense  of  hauling  Burton  liye  stock 
cars  in  one  direction  unloaded  (for  the  reason 
that  by  their  construction  they  are  not  suited  to 
carrying  general  freight)  as  compared  with  the 
greater  ability  to  load  biack  the  ordinary  rail- 
road cattle  cars,  and  the  fact  that  a  \aage  per- 
centafle  of  the  ordinary  cattle  cars  are  so  h^k 
loadea  upon  the  long  hauls  of  western  roads, 
are  considerations  which  Justify  a  difference 
in  charge  against  shippers  who  prefer  to  hire 
the  improyed  stock  cars. 

Burton  Stock  Car  Co.  v.  Chicago,  B.  &  Q.  R. 
Co.  1  Inters.  Com.  Rep.  829. 

Doubted  (but  not  decided)  whether  the  ex- 
tra charges  made  to  shippers  of  liye  stock  in 
special  cars  (including  the  Burton  cars)  oyer 
thirty  feet  in  lenffth,  according  to  the  reyised 
classification  of  the  Western  Railroad  Classi- 
fication Committee,  put  in  force  April  7, 1887, 
are  not  unreasonable.    Id, 

The  permitting  by  common  carriers,  of  the 
practice  of  underbilHng  the  weight  of  freight 
or  giying  it  a  false  classification,  whereby  less 
compensation  Is  paid  by  one  person  than  by 
anotner  for  "alikei  and  contemporaneous  sery- 
Ice,"  is  within  the  inhibition  of  the  Act  to 
R^ulate  Commerce. 

Re  UnderbUling,  1  Inters.  Com.  Rep.  818. 

Oompetition, 

The  fact  that  one  shipper  can  so  by  another 
route  and  will  probably  do  so  if  charged  as 
much  as  the  charge  made  to  the  complaining 
party,  is  not  a  circumstance  justifying  an  un- 
equal charge;  nor  will  the  fact  that  those 
charged  a  less  rate  are  seeking  to  deyelop  a 
new  trade.  ^ 

London  &  N.  W.  R  Co.  v.  Eyershed,  L.  R 
8  App.  Cas.  1029;  Denaby  Main  Colliery  Co. 
«.  Manchester,  8.  <&  L.  K.  Co.  L.  R  11  App. 
Cas.  97. 

The  lowering  of  rates  for  the  purpose  of  de- 
Teloping  business  is  an  undue  preference. 

Oxiade  «.  North  Eastern  R.  Co.  1  C.  B.  N. 
8.  454;  A  a  26  L.  J.  C.  P.  129;  1  Ney.  & 
Mac.  72. 

Or  making  a  lower  rate  in  consequence  of  a 
threat  from  the  owner  of  a  colliery  to  con- 
struct another  railway,  by  which  traffic  would 
bediyerted. 

Harris  «.  Cockermouth  &  W.  R  Co.  8  C.  B. 
N.  8.  698;  A  0,  27  L.  J.  C.  P.  162;  1  Ney. 
St  Mac.  97;  Diphwys  (Jasson  Slate  Co. v.  Fes- 
Uniog  R  Co.  2  Ney.  &  Mac  78. 

An  exceptional  rebate  and  gratuitous  cart- 
age of  ffoods  of  one  customer  not  allowed  to 
others,  for  the  purpose  of  competing  with  an- 
other line,  held  to  be  undue  preference. 


London  &  M.  W.  R  Co.  v.  ByershMl,  L.  R 
8  App.  Cas.  1029. 

A  company  made  an  agreement  with  A  to 
carry  for  him  coals  for  three  years,  from  IV 
tersborough  to  yarious  places  on  its  line  of 
railway,  at  certain  rates.  B,  a  coal  merchant 
at  Ipswich,  sent  coals  (which  had  been  brought 
to  that  port  by  sea)  to  yarious  places  on  the 
same  lines  of  railway,  and  the  company 
charged  him  a  much  larger  sum  in  proportion 
to  the  distance  oyer  which  his  coals  were  car- 
ried than  the  company  charged  to  A — the  pro- 
fessed object  of  the  difference  being  to  enaUe 
A  (whose  coal  came  to  Petersborough  by  rai! 
way)  to  compete  in  the  coal  trade  of  the  dis- 
trict with  B,  who  had  theadyantage  of  hayine 
had  his  coaU  brought  to  Ipswich  by  sea.  MM, 
that  this  was  giying  an  undue  preference  to 
A,  and  the  company  was  required  to  carry 
coals  for  B  on  equal  terms  with  A,  due  regard 
being  had  to  any  circumstance  rendering  the 
cost  of  carrying  for  one  less  than  for  the<^er. 

Ransome  v.  Eastern  Counties  R  Co.  1  C.  B. 
N.  S.  487;  A  (7.  8  Jur.  N.  a  217;  26  L.  R 
C.  P.  91;  1  Ney.  &  Mac.  68. 

That  * 'Railroads  haye  water  competition  and 
are  compelled  to  meet  it,"  without  more,  is  not 
sufficient  to  Justify  a  lesser  charge  for  the  great- 
er distance,  dissimilar  "circumstances  and 
conditions"  are  made  out  by  the  existence  of 
actual  competition  which  is  the  controlling 
force. 

Harwell  v.  Columbus  A  W.  R  Ck>.  1  Inters. 
Com.  Rep.  681;  Ex  parte  Koehler.  28  Fed. 
Rep.  529. 

In  Boston  Chamber  of  Commerce  e.  Lake 
Shore  &  M.  S.  R  Co.  1  Inters.  Com.  Rep.  754. 
the  rule  is  stated  to  be:  the  length  ana  char 
acter  of  the  haul,  the  cost  of  senrice,  the  vol- 
ume of  business,  the  conditions  of  competl- 
tion,  the  storage  capacity  and  the  geographical 
situation  of  the  different  terminal  points,  are  all 
elements  of  importance  bearing  upon  the  rda- 
tive  reasonableness  of  the  respeotiye  charges 
for  transportation. 

The  subject  of  competition  is  further  con- 
sidered under  the  title  "Long  and  Short  Haul 
and  Operation  and  Suspension  of  Fourth  Sec- 
tion ox  the  Interstate  Commerce  Act" 

Fumiihinff  Can. 

A  railway  company  is  bound  to  furnish  saf* 
flcient  looomotiye  power,  and  to  desist  from  un 
duly  detaining  empty  or  unloaded  wagons; 
Watkinson  etc.  Copper  Co.  e.  Wrexham  etc 
R  Co.  8  Ney.  Sb  Mac.  446;  and  to  furnish  aaf- 
flcient  cars  for  its  traffic. 

Watkinson  etc  Copper  Co.  e.  Wrexham  etc. 
R  Co.  8  Ney.  &  Mac  164;  Tharsis  etc  e.  Loo- 
don  etc.  R  Co.  8  Ney.  &  Mac  455;  Caierbam 
R  Co. «.  London,  B.  &  8.  C.  R  Co.  1  C.  B.  N 
S.  410;  A  a  26  L.  J.  C.  P.  161;  1  Ney.  * 
Mac  82;  Barrett  o.  Ot.  North.  R  Co.  1  Ner 
&  Mac  88:  Toomer  e.  London  etc  R  Go.  8 
Ney.  &  Mac.  79;  Dublin  etc  R  Co.  e.  MldUaa 
R  Co.  8  Ney.  ft  Mac  879;  Riddle  f.  N.  Y.  eic. 
R  Co.  1  Inters.  Com.  Rep.  787. 

The  character  and  condition  of  gooda  and 
the  orderly  prosecution  of  buiinen  will  dai«r- 
mine  Uie  oraer  of  shipment  and  the  f  umiahing 
of  facilities  for  trannMrtation. 

Galena  &  C.  U.  R  Co.  e.  Rae.  18  IlL  4»; 
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Great  Western  R.  Co.  t>.  Bums,  60  Dl.  284; 
Peet  f>.  Chicago  &  N.  W.  R.  Co.  20  Wis.  694. 

See  note,  16  Am.  L.  Rev.  882. 

It  is  properly  the  business  of  a  carrier  by 
railroad  to  supply  the  rolling  stock  for  the 
freight  it  offers  or  proposes  to  carry;  and  if 
the  diversities  and  peculiarities  of  traffic  are 
such  that  this  is  not  always  practicable,  and 
consignors  are  allowed  to  supply  it  for  them- 
selves, the  carrier  must  not  allow  its  own  defi- 
ciencies in  this  particular  to  be  made  the  means 
of  putting  at  an  unreasonable  advantage  those 
who  make  use  in  the  same  traffic  of  the  facili- 
ties it  supplies.  / 

Rice  V.  Louisville  &  N.  R.  Co.  1  Inters.  Com. 
Rep.  722. 

When  for  a  special  traffic — e.  g.,  the  trans- 
portation of  petroleum  oils — a  cairier  provides 
rolling  stock  for  one  method,  but  does  not  pro- 
vide it  for  another  for  which  it  publishes  rates, 
but  the  shippers  are  exi)ected  to  provide  the 
same,  the  terms  on  which  such  rolling  stock  is 
to  be  provided  should  be  uniform  and  should 
be  published  with  the  rate  sheets,  and  cannot 
lawfully  be  left  to  be  the  subject  of  bargain 
and  of  different  terms  in  the  case  of  different 
shippers.    Id, 

A  railroad  is  not  justified  in  refusing  to  fur- 
nish cars  for  the  transportation  of  coal,  by 
the  fact  that  it  could  at  that  time  make  more 
money  bv  using  its  coal  cars  upon  other  por- 
tions of  its  line. 

Riddle  v.  N.  Y.  etc.  R.  Co.  1  Inters.  Com. 
Rep.  787. 

During  the  summer  and  fall  of  1887,  owing 
to  high  rates  on  lake  vessels,  there  was  an  ac- 
cumulation of  coal  and  other  freights  along 
the  line  of  defendant  company.  Held,  that 
the  proof  did  not  sustain  the  charge  that  the 
company  gave  a  preference  in  furmshing  cars 
for  the  transportation  of  coke  over  the  coal 
trade,  or  gave  a  preference  to  shippers  in  not 
requiring  them  to  load  or  unload  cars. 

Riddle  V.  PitUburgh  <&  L.  E.  R.  Co.  1  Inters. 
Com.  Rep.  688. 

In  the  absence  of  a  custom  or  rule  of  busi- 
ness placing  the  duty  upon  the  carrier  to  notify 
a  shipper  of  the  arrival  of  cars  for  his  use.  it  is 
the  duty  of  the  shipper  to  make  inquiry  of  the 
proper  agent  of  the  railroad  company;  but  if 
the  carrier  undertakes  to  notify,  it  must  per- 
form its  duty  in  this  respect. 

Riddle  v.  Bait.  A  O.  R.  Co.  1  Inters.  Com. 
Rep.  778. 

The  proceedings  and  decisions  of  the  Inter- 
state Commerce  Commission  relating  to  refusal 
to  furnish  cars  are  referred  to  in  the  index  to 
this  volume,  under  title  '^Charges  and  Dis- 
crimination." 

Connecting  Lines;  Express  Companies, 

At  common  law  a  railway  company  is  bound 
to  transport  or  haul  upon  its  road  the  cars  of 
any  other  railway  company. 

Vt.  &M.  R  Co.  V.  Fitchburg  R.  Co.  14  Allen, 
462;  Mackin  v,  Boston  &  A.  K.  Co.  185  Mass. 
201.* 

A  railroad  company  is  bound  to  supply  suit- 
able vehicles  of  transportation  and  to  offer 
their  use  to  everybody  impartially. 

Ogdensburg  &  L.  C.  R  Co.  v.  Pratt,  89  U. 
a  23  Wall.  123-183  (22  L.  ed.  827-831). 

In  absence  of  a  statute,  a  railroad  is  not 
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bound  to  stop  its  trains  and  exchange  traffic  at 
the  junction  of  another  road. 

Atchison,  T.  &  8.  F.  R.  Co.  «.  Denver  &  N. 
O.  R.  Co.  110  U.  B.  667  (28  L.  ed.  291);  and 
its  liability  terminates  with  its  delivery  to  the 
connecting  carrier. 

Myrick  v.  Mich.  Cent.  R.  Co.  107  U.  S.  102 
(27  L.  ed.  826). 

The  use  of  cars  upon  other  lines  is  a  service 
incidental  to  the  receiving,  forwarding  and 
delivering  of  traffic,  and  is  within  the  provis- 
ions of  the  English  Act. 

Diphwys  Casson  Slate  Co.  o.  Festlniog  R. 
Co.  2  Nev.  &  Mac.  78;  A  C.  82  L.  T.  (N.  8.)  271. 

Under  the  English  Act  it  must  appear  that 
public  convenience  require?  continuous  car- 
riage. 

Barret  v.  Great  Northern  R.  Co.  1  C.  B. 
N.  8.  423;  ^S.  0,  26  L.  J.  O.  P.  83;  1  Nev. 
&  Mac.  28;  Caterham  R.  Co.  v.  London,  B.  & 
8.  C.  R.  Co.  1  C.  B.  N.  8.  410;  8.  C,  26  L.  J. 
C.  P.  161;  1  Nev.  &  Mac.  32;  Parkinson  v. 
Great  Western  R.  Co.  40  L.  J.  C.  P.  222;  8. 
a  24  L.  T.  N.  8.  830;  1  Nev.  &  Mac.  28ft; 
Fishboume  t».  Gt.  8.  &  W.  R  Co.  2  Nev.  & 
Mac.  224;  Wannan  v.  Scottish  Cent.  R.  Co.  2 
8ess.  Cas.  1873;  1  Nev.  &  Mac.  237;  Pickford 
V.  Caledonian  R  Co.  1  Nev.  &  Mac.  252;  Local 
Board  etc.  v.  London  etc.  R.  Co.  &  8.  E.  R. 
Co.  2  Nev.  &  Mac.  214;  Toomer  v.  London  etc. 
R.  Co.  3  Nev.  &  Mac.  79;  Victoria  etc.  Co.  t, 
Neath  etc.  R.  Co.  3  Nev.  &  Mac.  37;  James 
etc.  t>.  Taff.  Vale  etc.  R.  Co.  3  Nev.  &  Mac. 
540;  Swindon  etc.  R  Co.  v.  Great  Western  R. 
Co.  4  Nev.  &  Mac.  349. 

Where  cars  are  dissimilar  in  character  a  rail- 
way company  may  refuse  to  forward,  upon 
reasonable  requirements. 

Caledonian  R.  Co.  v.  North  British  R.  Co.  3 
Nev.  &  Mac.  56. 

The  milage  rate  of  three  fourths  of  a  cent 
per  mile  run,  which  is  customary,  among  rail- 
roads, for  freight  cars  of  other  railroad  com- 
panies used  upon  the  paying  company's  line, 
and  which  payment  is,  bv  the  interchange  of 
cars,  practically  equalized  among  the  different 
roads,  is  not  to  be  taken  as  the  measure  of 
payment  for  the  use  of  cars  belonging  to  per- 
sons other  than  railroad  companies. 

Burton  Stock  Car  Co.  v.  Chicago,  B.  &  Q. 
R.  Co.  1  Inters.  Com.  Rep.  329. 

The  Burton  Stock  Car  Company,  which 
furnishes  special  improved  live  stock  cars 
owned  by  it,  to  shippers  over  railroads, does  not 
exchange  with  or  use  cars  belonging  to  others, 
and  is  m  no  sense  a  ''connecting  line,"  entitled 
to  equal  facilities  for  interchange  of  traffic, 
under  paragraph  2  of  section  3  of  the  Act  to 
Regulate  Commerce.    Id. 

The  Burton  Stock  Car  Company  is  not  en- 
titled to  claim  that  it  is  unjustly  discriminated 
against,  by  a  refusal  on  the  part  of  railroad 
companies  to  pay  it  the  same  rate  of  milage 
which  carriers  adopt  as  the  basis  in  adjustinfl; 
their  car  service  accounts  with  each  other.    Id, 

A  railway  company  cannot  make  a  distinc- 
tion in  its  rates  dependent  upon  whether  the 
traffic  is  booked  no  further  than  it  goes  by  rail- 
way or  is  booked  to  a  destination  beyond  the 
limits  subject  to  the  traffic  statute. 

Avr  Harbour  Trustees  v,  Glasgow  R  Co.  4 
R.  &  Can.  Traf.  Cas.  81. 

Where  one  railway  company  works  the  rail 
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way  of  another  company,  it  must  giro  equal  fa- 
culties as  to  through  booking  by  the  worked 
line  as  by  its  own  and  must  not  prefer  its  own 
route  in  the  matter  of  rates. 

Clonmel  Traders  e.  Waterford  R  Co.  4  R 
A  Can.  Traf.  Cas.  93. 

A  railway  company  is  not  bound  to  extend 
to  other  steamboats  the  same  facilities  as  to 
through  rates,  etc.,  as  it  extends  to  the  steam- 
boat it  selects  to  transact  its  business. 

Napier  v.Glaseow  etc  R  Co.  1  Ney.  &  Mac 
292;  contra,  under  the  Act  to  Regulate  Com 
merce.  Re  Petition  of  Mallory  (U.  8.  C.  C. 
Fla.),  1  Inters.  Com.  Rep.  294. 

Under  the  charter  of  the  Texas  &  Pacific 
Railroad  Company  no  discrimination  against 
connecting  roads  is  allowed  in  charging  for 
freight  or  passengers. 

Mo.  Pac  R.  Co.  «.  Texas  <&  P.  R  Co.  80  Fed. 
Rep.  2. 

Railway  companies  are  not  obliged,  in  the 
absence  of  a  statute,  to  furnish  to  an  independ- 
ent express  companies  equal  facilities  for  do- 
ing express  business  upon  their  fast  trains. 

Express  Cases,  117  U.  8. 1  (29  L.  ed.  791);  28 
Am. &  Eng.  R  R Cas. 646, 2Vote.  8eeal8oNew 
England  Express  Co.  v.  Maine  Cent  R.  Co.  6 
Maine.  188;  McDuifee  «.  Portland  &  R  R  Co. 
62  N.  H.  480;  8andford  e.  Catawissa,  W.  & 
E.  R  Co.  24  Pa.  878. 

The  Massachusetts  Statute  does  not  render  it 
unlawful  for  a  railroad  to  carry  on  the  express 
business  itself,  and  to  refuse  to  allow  similar 
priyileges  to  other  parties. 

8argent  e.  Boston  &  L.  R.  Corp.  116  Mass. 
416. 

Under  the  Pennsylyania  Statute  requiring 
"That  equal  and  impartial  Justice  shall  be 
done  to  all  owners  of  property,"  a  contract 
giying  to  one  express  company  the  exclusiye 
nght  of  transportation  In  passenger  trains  is 
unlawful  and  yoid. 

Sandford  e.  Catawissa,  W.  A;  E.  R  Co.  24 
Pa.  878;  Audenried  e.  Philadelphia  A  R  R 
Co.  68  Pa.  870. 

The  English  commissioners  haye  no  power 
to  maJLe  an  order  on  two  railway  companies  to 
act  Jointly  in  doing  what  neither  company  has 
power  to  do  sepanOely. 

Toomer  etc  v.  London  etc  R  Co.  8  Ney.  St 
Mac.  79. 

StaUotu:  Tardi;  Terminal  FfaMtiei, 

A  railway  company  may  be  required  to 
furnish  proper  station  facilities,  and  preyented 
ftom  abandoning  stations  already  established. 

State  e.  New  Hayen  &  N.  R  Co.  87  Conn. 
168;  42  Conn.  66;  New  Hayen  &  N.  Co.  v. 
Hammersley,  104  U.  8.  1  (26  L.  ed.  629); 
R  Comrs.  v.  Portland  &  0.  C.  R  Ck>.  68  Maine, 
269;  0>nL  e.  Eastern  R  Co.  108  Mass.  264; 
Sute,  Moore,  e.  Chicago,  St  P.  BL  &  O.  R 
Co.  19  Neb.  476;  Cincinnati  Stock  Yards  Co. 
e.  U.  R  Stock  Yards  Co.  7  Cin.  Week.  L. 
Bui.  896. 

A  railway  company  is  bound  to  establish 
new  stations  and  siding  accommodations  for 
passengers  and  traffic,  reasonably  sufficient  for 
the  business. 

Local  Board  etc  v.  N.  E.  R  Co.  8  Ney.  A 
Mac  806;  Harris  «.  London  etc.  R  Co.  8  Ney. 
St  Mac.  881;  Caterham  R  Co.  e.  London,  B. 
a^  &  C.  R  Co.  1  C.  B.  N.  8.  410;  8,  C.  26  L. 


J.  C.  P.  161;  1  Ney.  A  Mac  81;  Hastings 
Town  Council  v.  South  Eastern  R  Co.  8  Ney. 
<&  Mac.  179;  South  Eastern  R  Co.  e.  Railway 
Comrs.  L.  R  6  Q.  B.  Diy.  686;  60  L.  J.  Q.  B. 
D.  201;  8  Ney.  &  Mac  464;  London  etc  R 
Co.  e.  Staines  etc.  R  Co.  8  Ney.  &  Mac  48. 

A  railway  company  may  be  required  to  pco 
yide  a  waiting  room  for  passengers  ana  to 
haye  platforms  extended  for  the  aeoommoda- 
tion  of  traffic,  and  siding  accommodations  for 
the  reception  and  deliyery  of  goods  without 
delay. 

London  etc  R  Co.  e.  Staines  etc  R  Co.  8 
Ney.  &  Mac.  48;  Holyhead  Local  Board  e.  Lon- 
don R  Co.  4  R  &  Can.  Traf.  Cas.  87. 

But  the  commissioners  cannot  order  accom 
modation  to  be  proyided  which  will  requife 
the  company  to  take  additional  land  which 
it  has  no  immediate  power  to  take. 

Harris  etc  e.  London  etc.  R  Ca  8  Ney.  St 
Mac.  881. 

In  the  case  of  Hastings  Town  CouncO  «. 
London  etc  R  Co.  (HMtings  Town  Coun- 
cil e.  8.  E  R.  Co.  8  Ney.  &  Mac  179;  South 
Eastern  R  Co.  e.  Railway  Comrs.  L.  R  6Q.  B. 
Diy.686;  60  L.  J.  Q.  B.  201 ;  8  Ney.  d^  Mac.  464); 
it  was  held  that  the  commissioners  had  Jur- 
isdiction to  require  a  railway  company  to  af* 
ford  cattle  accommodations  and  better  fadli 
ties  for  the  deliyery  of  tickets  at  the  bookiog 
office;  but  that  other  orders,  relating  to  the 
construction  of  platforms  and  the  erection  of 
a  bridge  and  the  proyiding  of  a  refreshment 
room,  were  erroneous. 

A  railroad  unjustly  discriminales  agminat  a 
town  by  placing  its  depot  a  mile  and  one  half 
distant  at  its  Junction  with  another  road. 

State,  Mattoon,  e.  Republican  Valley  R  Co. 

17  Neb.  647;  Sute.  Moore,  e.  Chicago,  8t  P. 
M.  &  O.  R  Co.  19  Neb.  476. 

A  company  has  no  right  to  afford  to  one  ooal 
merchant  superior  facilities  for  storing  coaL 

West  V.  London  &  N.  W.  R  Co.  L.  R  5  C. 
P.  622;  8.  a  89  L.  J.  C.  P.  282;  28  L.  T. 
N.  S.  871 ;  1  Ney.  St  Mac  166. 

A  railway  company  cannot  bind  itaelf  to  de- 
liyer  to  a  particular  stock  yard  all  the  Uye 
stock  going  oyer  its  line  to  a  certain  point,  but 
is  bound  to  transport  and  deliyer  to  all  Hock 
yards  on  equal  terms;  and  th%t  perfonnanoe  of 
this  duty  may  be  compelled  by  injunction  at 
the  suit  of  the  proprietor  of  the  stock  yard  dis- 
criminated against 

McCoy  e.  Cincinnati  L  St.  L.  A  C.  R  Go. 

18  Fed.  Rep.  8;  andnnati  Stock  Yards  Co.  t. 
U.  R  Stock  Yards  etc  Co.  7  Cin.  Week.  L. 
Bui. ;  Ckw  f.  Louisville  ft  N.  R  Co.  8  Fed.  Rep 
776;  Keith  e.  Ky.  Cent  R  Co.  1  Inters.  Con. 
Rep.601. 

When  a  railway  company  has  fixed  its  rales 
for  the  transportation  of  grain  from  a  giyen 
station  on  its  line  to  Chicago,  it  cannot  charge 
different  rates  for  delivery  to  different  ware- 
ho«ises  in  Chicago,  on  the  line  of  its  tracks, 

Vincent  e.  Chicago  &  A.  R  Co.  49  UL  St. 

Undue  delay  in  deliyering  traffic  Is  groond 
of  complaint  * 

Cent  Wales  R  Co.  e.  O.  W.  R  Ca  2  Ney 
St  Mac.  191. 

An  exclusiye  pHyilege  or  unequal  righta  to 
omnibus,  cab  or  fly  proprietors  are  prohibited. 

Marriott  e.  London  A  S.  W.  R  Co.  1  a  B 
N.  8.  499;  A  C.  86  L,  J.  C.  P.  164;  1  Ney. 
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&  Mac.  47;  Beadell  v.  Eastern  Counties  R  Co. 
36  L.  J.  0.  P.  260;  1  Nev.  &  Mac.  66r  Painter 
9.  London,  B.  &  8.  0.  R.  Co.  3  C.  B.  N.  a 
702;  1  Nev.  &  Mac,  58;  Ilfracombe  etc.  Co.  «. 
London  etc.  R  Co.  1  Nev.  &  Mac.  61. 

A  railway  company  admitting  its  own  vans, 
used  for  tlie  carriage  of  goods,  to  the  railway 
station  aft^r  6:80  P.  M.,  but  excluding  the 
vans  of  others,  thereby  ^ves  an  unreasonable 
preference  to  its  own  traffic 

Palmer  v.  London.  B.  &  8.  C.  R  Co.  1  Nev. 
4ft;  Mac.  271;  8,  0.  40  L.  J.  C.  P.  188;  24  L. 
T.  N.  8.  185;  Garton  «.  Bristol  &  E.  R  Co. 
6  C.  B.  N.  8.  689;  8.  0. 28  L.  J.  C.  P.  806; 
1  Ney.  &Mac.  218;  Baxendale  «.  London  &  8. 
W.  R  Co.  12  C.  B.  N.  8.  758;  1  Nev.  A  Mac. 
281. 

Carriage  of  Passengers, 

A  common  carrier  cannot  refuse  to  carry 
nonunion  labc()%rs  because  liable  to  assaults  of 
onion  men. 

Chicago  &  A.  R  Co.  v,  PilUbury  (111.)  6 
West  Rep.  790. 

Discriniination  is  permitted  against  passen- 
gers who  do  not  purchase  ticketi^-  equal  facili- 
ties being  afforded  to  all  to  purchase. 

Forsee  «.  Alabama  G.  8.  R  Co.  68  Miss.  67. 

Under  the  Massaehusetts  Statute  (the  general 
Railroad  Act,  1874,  chap.  872),  §  188,  reauir- 
ing  equal  terms  for  the  transportation  of  all 
persons  or  property,  held,  that  a  student  who 
bad  paid  the  re|^ular  price  of  a  season  ticket 
was  not  enUtled  to  recover  the  difference  be- 
tween the  price  paid  and  that  which  the  com- 
pany made  to  students  upon  special  applica- 
tion. 

8pofford  ••  Boston  &  M.  R  Co.  128  Mass. 
a26. 

The  Interstate  Commerce  Law  does  not  per- 
mit the  sale  of  tickets  to  any  class  of  people  at 
rates  different  from  those  established  for  the 
general  public.  The  fact  that  it  is  very  desir- 
able for  the  defendant  to  make  sale  of  its  lands 
is  not  a  reason  for  discriminating  in  favor  of 
explorers  or  settlers. 

Smith  9,  Northern  P.  R  Co.  1  Inters.  Com. 
Rep.  611. 

The  petition  alleged  that  the  defendant  rail- 
roads had,  prior  to  the  time  when  the  Inter- 
state Commerce  Act  went  into  effect,  entered 
into  an  arrangement  with  petitioner  to  allow 
150  pounds  of  extra  free  baggage  to  passengers 
presenUng  the  "baggage  inoemnity  certificate" 
Issued  by  petitioner,  and  that  the  defendants 
now  refuse  to  make  such  allowance  of  extra 
free  l^gage,  held  : 

(a)  That  there  is  nothing  in  the  facts  dis- 
closed by  the  evidence  which  involves  any 
question  of  unjust  discrimination  or  extortion, 
or  any  other  matter  over  which  the  Commis- 
eion  has  jurisdiction; 

(b)  That  the  power  to  enforce  contracts  has 
not  been  confided  to  the  Commission ;  nor  has 
it  any  general  power  or  authority  to  manage 
the  business  of  carriers,  but  only  a  limited 
power,  expressly  defined  by  the  Act,  to  inter- 
lere  to  prevent  wrong  and  oppression  in  spec- 
ified cases. 

Traders  &  Travelers  Union  «.  Phila.  &  R. 
R.  Co.  1  Inters.  Com.  Rep.  871. 

The  defendant  companies,  in  prohibiting 
their  agents  from  receiving  commissions  and  in 

IhtbrS. 


refusing  to  sell  through  tickets  over  the  roads 
of  complainants  while  the  latter  insists  on 
paying  commissions  to  defendant's  agents, 
have  not  contravened  the  provisions  of  the 
third  section  of  the  Act,  which  require  that 
railroad  companies  shall  "afford  aft  reason- 
able, proper  and  equal  facilities"  to  connecting 
lines,  etc.    Morrison,  0.,  dissents. 

Chicago  &  A.  R.  Co.  9.  Pa.  Co.  1  Inters. 
Com.  Rep.  857. 

In  the  absence  of  statutory  authority  one 
railroad  company  can  sell  tickets  and  check 
ba«^gage  over  the  road  of  another  company 
only  by  agreement;  and  the  Act  to  Regulate 
Conmierce  does  not  in  terms  require  one  rail- 
road company  to  sell  through  tickets  over  the 
road  of  another  company.    Id, 

Held,  that  upon  the  evidence  offered,  the 
Commission  cannot  find  that  $25  per  1000 
miles  is  an  unreasonable  rate  for  milage  tick- 
ets.   Id, 

The  Commission  declines,  in  the  absence  of 
an  actual  case,  to  pass  upon  the  question  of 
the  propriety  of  nulroads  continuing  the  issu- 
ance of  free  passes  to  the  United  gtates  Fish 
Commission  and  the  National  Museum,  to  ena- 
ble their  employees  to  carrv  on  their  official 
dut^  at  less  expense  to  the  u  niled  States.    Id. 

(Commercial  travelers  are  not  entitled  to 
milage  tickets  at  lower  prices  than  they  are 
sold  to  the  public  generally.    Id, 

Where  a  railroad  ticket  broker,  having  no 
apparent  interest  in  the  transaction,  presented 
a  complaint  i^eging  unjust  discriinijiation  on 
the  part  of  a  railroad  company  in  permitting 
a  certain  person  to  transfer  to  another  the  re- 
turn portion  of  a  passage  ticket,  while  it  re- 
fused to  ffrant  the  same  privilege  to  a  third 
person  holding  a  ticket  alleged  to  be  similar 
(but  which  was  not  so  in  fact)  hM,  that  the 
person  aggrieved,  should  complain  in  his  own 
name,  and  that  the  complaint  by  the  ticket 
broker  would  not  be  entertained. 

Ottinger  v.  Southern  P.  R  Co.  1  Inters. 
Com.  Rep.  607. 

A  colored  passenger  having  purchased  a 
first  class  ticket  is  entitled  to  passage  in  a  first 
class  car;  unjust  preference,  under  section  3 
of  the  Interstate  Commerce  Act,  would  not  re- 
sult from  separating  white  and  colored  passen- 
gers, by  providing  cars  equally  safe  and  com- 
fortable. 

Clouncillv.  Western  &  A.  R  Co.  1  Inters. 
Com.  Rep.  688;  Heard  v.  Georgia  R  Co.  1 
Inters.  Com.  Rep.  719. 

Upon  complaint  to  recover  pecuniary  dam- 
age for  the  ejection  of  a  colored  passenger  from 
a  first  class  car,  the  Commission  has  no  power 
to  award  damages,  since, under  the  amendment 
of  the  Constitution,  the  defendant  is  entitled 
to  a  trial  by  jury,  in  which  case  the  plaintiff 
may  recover  attorney's  fees  under  section  8  of 
the  Act  to  Regulate  Commerce,  "to  be  fixed 
by  the  court." 

Councill  «.  Western  &  A.  R  0>.  1  Inters. 
Com.  Rep.  688. 

Railroads  have  a  right  to  grant  special  priv- 
ileges to  religious  teachers. 

Re  Religious  Teachers,  1  Inters.  Com.  Rep. 
21. 

The  proviso  in  section  22  of  the  Interstate 
Commerce  Act  "That  nothing  in  this  Act  shall 
apply  to  *  *  *  the  issuance  of  milage  ♦  ♦  ♦ 
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passenger  tickets,"  applies  onlj  to  the  act  of 
inuing  or  giving  oat  such  tickets;  the  terms, 
conditions  and  circumstances  upon  which  the 
sale  of  such  tickets  is  made  are  subject  to  and 
must  be  in  accordance  with  the  Act  in  Its  gen- 
eral provision. 

Larrison  e.  Chicago  &G.  T.  R.  Co.  1  Inters. 
Com.  Rep.  869. 

A  sale  of  milage  tickets  to  commercial  trav- 
elers at  a  certain  rate,  and  a  refusal  to  sell  to 
other  passengers  except  at  a  hieher  rate,  is  an 
unjust  discrimination,  within  ue  meaning  of 
the  Act.    Id, 

A  release  of  liability  by  commercial  travel- 
ers to  the  railroad  company  does  not  constitute 
a  good  and  sufficient  consideration  for  such 
discrimination;  nor  does  the  fact  that  thev 
may  influence  business  in  favor  of  the  road, 
etc.    Id, 

Common  carriers  may  continue  the  issuance 
of  milage  passenger  tickets,  the  charges  for 
which  must  be  reasonable  and  Just,  and  free 
from  unjust  discrimination  or  unreasonable 
preference.    Id, 

Persons  belonging  to  the  class  known  as 
commercial  travelers  are  not  privileged  to  ride 
over  railroads  at  lower  rates  than  other  per- 
sons, and  to  make  a  difTerence  in  this  respect 
is  unjust  discriminati6n;  this  is  true  whether 
tickets  issued  are  milage  tickets  or  in  some 
other  form.    Id, 

Neglect  on  the  part  of  a  railroad  company 
to  publish  rates  for  milage  tickets  i^a  viola- 
tion of  the  Act.    Id, 

The  fact  that  excursion  or  commutation 
tickets  are  put  on  sale  at  a  given  rate,  does 
not  entitle  the  purchaser  of  a  milage  ticket 
(each  class  of  tickets  being  issued  for  distinct 
purposes  and  the  form  of  contract  in  each 
case  being  different)  to  complain  of  unjust 
discrimination  if  charged  a  higher  rate. 

Associated  Grocers  of  8t.  Louis  v.  Mo.  P.  R. 
Co.  1  Inters.  Com.  Rep.  898. 

As  the  United  States  Commission  of  Fish 
and  Fisheries  is  one  of  the  agencies  of  the 
government,  and  the  distribution  of  fish  and 
eggs  by  that  Commission  is  by  authority  of  the 
government,  the  transportation  of  fish  and 
e^gs  so  distributed  falls  within  the  exception 
or  section  23  of  the  Act. 

Re  U.  S  Commission  of  Fish  and  Fisheries, 
1  Inters.  Com.  Rep.  606. 

Long  and  Short  Haul;  Iburth  Section, 

There  is  no  counterpart  of  the  fourth  sec- 
tion of  the  Act  of  Congress  in  English  legisla- 
tion; but  statutes  of  similar  character  are  to 
be  found  in  Illinois.    (Act  of  May  S.  1878. 

t8;  R.  8.  188,  p.  884.  §  125;  Starr  &  Curt, 
tat.  g  147);  Massachusetts  (General  Railroad 
Act.  1874.  chap.  872,  fi  140);  and  Oregon  (Act 
of  February  28, 1885,  §4;  Laws  of  1885,  p.  88.) 

But  a  larger  charge  for  a  shorter  haul  is  an 
undue  preference  under  the  English  Statutes. 

Budd  V,  London  &  N.  W.  R  Co.  4  R  & 
Can.  Traf.  Cas.  898;  8.  C,  86  L.  T.  N.  8. 
802;  and  the  same  charge  for  a  shorter  haul; 
Denaby  Main  Colliery  Co.  v.  Manchester,  8. 
&  L.  R.  Co.  8  Nev.  &  Mac.  426. 

But  reductions  in  fare  in  favor  of  longer 
distances  are  proper. 

Hosier*.  Caledonian  R.  Co.  24  L.  T.  889;  1 
^ev.  &  Mac.  27;  Jones  v.  Eastern  Counties 


R.  Co.  8  C.  B.  N.  8.  718;  1  Nev.  &  Mac  45, 
Ransoms  v.  Eastern  CkMinties  R  Co.  1  Nev.  A 
Mac.  117. 

"Circumstances  and  conditions**  of  trans- 
portation are  not  changed  by  any  of  the  fol- 
lowing considerations: — Developing  a  new 
trade. 

Denaby  Main  Colliery  0>.  e.  Manchester,  8. 
&  L.  R  Co.  L.  R  11  App.  Cas.  97; 

Or  to  secure  traffic  that  would  otherwise  go 
by  other  lines; 

London  &  N.  W.  R  Co.  v,  Bversbed.  L.  R 
8  App.  Cas.  1029;  Oxlade  e.  North  Eastern  R. 
Co.  1  C.  B.  N.  8.  454;  1  Nev.  &  Mac  72; 

Competing  with  sea  transportation; 

Budd  e.  London  &  N.  W.  R  Co.  86  L.  T. 
N.  8.  802;  4  R  &  Can.  Traf.  Cas.  898; 

The  place  from  which  £Oods  are  shipped; 

Ransoms  v.  Eastern  (x>unties  R.  Co.  4  C. 
B.  N.  8.  185;  1  Nev.  A  Mac  109; 

Place  of  destination; 

Denaby  Main  Colliery  Co.  v,  Manchestar, 
8.  &  L.  R.  0>.  tupra. 

Of  the  character  of  the  shipper,  as  whether 
a  rival. 

Great  Western  R  Co.  e.  Sutton,  L.  R  4 
Enc.  &  Irish  App.    H.  L.  226. 

Pooling  arrangements  are  contrary  to  com- 
mon law.  and  to  public  policy  and  have  beeo 
the  subject  of  several  statutory  prohibitions. 

State  V,  Vanderbilt.  87  Ohio  St.  590;  Mo. 
Pac  R  Co.  e.  Texas  &  P.  R  Co.  80  Fed. 
Rep.  2;  Ontral  Ohio  Salt  Co.  e.  Gutherie.  85^ 
Ohio  St.  666;  Crawford  v,  Wick,  18  Ohio  St. 
190;  Pullman  Palace  Car  Co.  o.  Texas  ft  P.  R 
Co.  11  Fed.  Rep.  625;  Menacho  e.  Ward,  87 
Fed.  Rep.  529;  Charlton  v.  Newcastle  ft  C.  R 
Co.  5  Jur.  N.  8.  1100;  Hare  v,  London  ft  N. 
W.  R  Co.  2  Johns  ft  H.  80:  Stantcn  v.  Alien, 
5  Denio.  440;  Nashua  ft  L.  R.  Corp.  e.  BoetOD 
ft  L.  R.  Corp.  19  Fed.  Rep.  804;  Morris  Rud 
Coal  Co.  e.  Barclay  Coal  O.  68  Pa.  178; 
Note  on  Railway  Pools.  15  Fed.  Rep.  667; 
Central  R.  R  Co.  e.  Collins,  40  Ga.  MO. 

Cost  of  service  constitutes  a  real  difference 
in  "circumstances." 

Denaby  Main  Colliery  Co.  e.  Manchester,  8. 
ft  L.  R.  Co.  L.  R  11  App.  Cas.  97:  Chicago  ^ 
A.  R  Co.  e.  People,  67  111.  11;  Ransome  v. 
Eastern  Counties  R  Co.  1  Nev.  ft  Mac.  117. 

Constructions  upon  the  English  Statutes  a* 
to  the  manner  of  making  schedule  of  rates: 

Colman  e.  G.  E.  R  (%.  4  R.  ft  Can.  Traf. 
Cas.  108:  Watkinson  etc  e.  Wrexham  etc  R 
Co.  8  Nev.  ft  Mac  874;  Diphwys  Casson  8lat» 
Co.  V,  Festiniog  R  Co.  2  Nev.  ft  Mac  78; 
Caimes  v.  N.  ET  R.  Co.  4  R  ft  Can.  Traf.  Oas. 
221 ;  Clonmel  Traders  e.  Waterford  etc  R  Cn. 

4  R  ft  Can.  Traf.  Cas.  92;  Jones  «.  N.  E.  R 
Co.  2  Nev.  ft  Mac.  lOa 

It  is  provided  by  the  Dlinois  Sutote  of  1878» 

5  8,  Starr  ft  Curt.  Stat  1885.  g  147.  that  "It 
shall  not  be  deemed  a  sufficient  excuse  or  jus- 
tification of  such  discriminations  (same  or 
greater  charoe  tor  short  haul),  on  the  part  of 
such  railroaa  corporation,  that  the  railway  sta- 
tion or  point  at  which  it  shall  charge  or  reoei  vo 
the  same  or  less  rates  of  toll  or  compeoaatloo 
for  the  transportation  of  such  passenger  or 
freight,  or  for  the  use  and  transportaUoo  of 
such  railroad  car  the  greater  distaoea,  than  for 
the  shorter  distance,  is  a  railway  statloo  or 
point  at  which  there  exists  oompelitloe  witk 
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any  other  railroad  or  means  of  transporta- 
tion." 

The  same  principle  is  settled  by  the  English 
decisions. 

London  &  N.  W.  R.  Co.  ▼.  Evershed,  L.  R. 
8  App.  Cas.  1029;  Budd  v,  London  ife^.  W.  R. 
Co.  86  L.  T.  N.  8.  802;  4  R.  &  Can.  Traf. 
Cas.  898:  Thompson  v.  London  etc.  R.  Co.  2 
Nev.  &  Mac.  115;  Greenoch  v.  8.  E.  R  Co.  2 
Ney.  &  Mac.  819;  MU,  16  Am.  L.  Rey.  888. 

In  a  case  arising  under  the  Oregon  Act  of 
February  20.  1885.  the  court  directed  the  re- 
ceiyer  to  charge  "No  more  for  the  carriage  of 
goods  for  a  shorter  haul  than  a  longer  one  in 
the  same  direction,  except  to  and  from  points 
where  the  rate  attainable  is  affected  by  water 
transportation,  in  which  case  he  may  carry  at 
as  low  a  rate  as  the  water  craft  do,  without 
reference  to  the  length  of  the  haul." 

Ex  parte  Eoehler,  28  Fed.  Rep.  529;  8.  0. 
25  Fed.  Rep.  78;  21  Am.  &  Enft.  R.  R  Cas. 
52-58. 

As  to  construction  of  Dlinois  8tatutes,  see: 

Chicago  &  A.  R  Co.  ft.  People.  67  111.  11; 
St.  Louis,  A.  &  T.  H.  R  Co.  o.  Hill,  14  Bradw. 
(111.  App.)  579;  Wabash  etc.  R.  Co.  v.  People 
(80  L.  ed.  244);  1  Inters.  Com.  Rep.  81. 

As  to  Massachusetts  Statutes,  see: 

Com.  V.  Worcester  &  K.  R.  Co.  124  Mass. 
561. 

The  Statute  of  North  Carolina  (0)de- 
§  1966),  which  imposes  a  penalty  on  any  rail, 
road  company  which  shall  charge  for  trans- 
portation of  any  f  reiffht  over  its  road  a  greater 
amount  than  shall  be  charged  at  the  same 
time  by  it  for  an  equal  quantity  of  the  same 
class  of  freight,  transported  in  the  same  direc- 
tion over  any  portion  of  the  same  railroad,  of 
equal  distance,  is  to  be  construed  to  mean  that 
the  compensation  charged  shippers  for  carry- 
ing an  equal  quantity  of  the  same  class  of 
freight,  going  in  the  same  direction,  must  be 
equal  in  amount  for  equal  distances,  no  matter 
on  what  part  of  the  road,  at  aiiy  time  while  its 
list  of  charges  for  carrying  freight  remains 
unchanged. 

Hines  V,  Wilmington  &  W.  R  Co.  95  N.  C. 
484. 

A  lower  rate  should  not  be  made  for  the 
transportation  of  goods  intended  for  export 
trade. 

Twells  V.  Pa.  R.  Co.  8  Ahl  L.  Reg.  N.  8. 
728;  Mo.  Pac.  R  Co.  v.  Texas  &  P.  R.  Co.  80 
Fed.  Rep.  2;  Denaby  Main  Colliery  Co.  «. 
Manchester,  8.  &  L.  R  Co.  L.  R  11  App. 
Cas.  97. 

Carrying  local  passengers  from  one  point  on 
its  line  is  not  an  identical  service  with  that  of 
carrying  a  through  passenger  from  the  same 
distance. 

Union  Pac.  R.  Co.  v,  U.  8.  117  U.  8.  355 
(29  L.  ed.  920).  See  also  Missouri  Pac.  R  Co. 
9,  Texas  &  P.  R  Co.  80  Fed.  Rep.  2. 

A  Statute  of  Illinois  enacts  that  if  any  rail- 
road company  shall,  within  that  State,  charge 
or  receive  for  transporting  passengers  or  freight 
of  the  same  class,  the  same  or  a  greater  sum 
for  any  distance  than  it  does  for  a  longer  dis- 
tance, it  shall  be  liable  to  a  penalty  for  unjust 
discrimination.  The  defendant  In  this  case 
made  such  discrimination  in  regard  to  goods 
transported  over  the  same  road  or  roads,  from 
Peoria  in  Illinois  and  from  Gilnuui  in  Illinois 
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to  New  York;  charging  more  for  the  same 
class  of  eoods  carried  from  Oilman  than  from 
Peoria,  me  former  being  eighty-six  miles  near- 
er to  New  York  than  the  latter,  this  difference 
beinff  in  the  length  of  the  line  within  the  State 
of  Illinois. 

Wabash,  St.  L.  &  P.  R  Co.  v.  Dl.  118  U.  8. 
557  (80  L.  ed.  244);  1  Inters.  Com.  Rep.  81. 

The  Supreme  Court  of  the  United  States 
follows  the  Supreme  Court  of  Illinois  in  hold- 
ing that  the  Statute  of  Illinois  must  be  con- 
strued to  include  a  transportation  of  goods 
under  one  contract  and  by  one  voyage  from 
the  interior  of  the  State  of  Illinois  to  New 
York.    Id. 

And  it  held  further  that  such  a  transporta- 
tion is  * 'commerce  among  the  States,"  even  as 
to  that  part  of  the  voyage  which  lies  within 
the  State  of  Illinois,  while  it  is  not  denied  that 
there  may  be  transportation  of  goods  which  is 
begun  and  ended  within  its  limits  and  discon- 
nect^ with  any  carriage  outside  of  the  State, 
which  is  not  commerce  among  the  States.    Id. 

The  latter  is  subject  to  regulation  by  the 
State,  and  the  Statute  of  Illinois  Is  valid  as  ap- 
plied to  it  But  the  former  is  national  in  its 
character,  and  its  regulation  is  confided  to 
Congress  exclusively,  by  that  clause  of  the 
Constitution  which  empowers  it  to  regulate 
commerce  among  the  States.    Id. 

Notwithstanding  what  is  said  in  Munn  v. 
Illinois,  and  Peik  v.  Chicago  &  N.  W.  R  Co.^ 
in  94  U.  8.  118, 164  (24  L.  ed.  77.  97),  the  Uni- 
ted States  Supreme  Court  holds  now,  and 
has  never  consciously  held  otherwise,  that  a 
statute  of  a  State,  intended  to  regulate  or 
to  tax,  or  to  impose  any  other  restricUon  upon 
the  transmission  of  persons  or  property  or  tele- 
graphic messages  from  one  State  to  another,  is 
not  within  that  class  of  legislation  which  the 
States  may  enact  in  the  abmsnce  of  legislatioo 
by  Congress;  and  that  such  statutes  are  void 
even  as  to  that  part  of  such  transmission  which 
may  be  within  the  State.    Id. 

U  follows  that  the  Statute  of  Illinois,  as 
construed  by  the  Supreme  Court  of  the  State, 
and  as  applied  to  the  transaction  under  con- 
sideration, is  forbidden  by  the  Constitution  of 
the  United  States.    Id. 

The  Commission  has  not  been  given  a  gen- 
eral dispensing  power  to  relieve  hardships 
under  the  Law,  but  its  power  in  that  regard  ia 
strictly  limited. 

Re  Iowa  Barb  Steel  Wire  (!k>.  1  Inters.  Com. 
Rep.  605. 

The  Interstate  Commerce  Law  contemplates 
that  the  cases  in  which  the  Commission  is  au- 
thorized to  make  orders  for  suspension  of  its 
operation  are  exceptional  cases,  and  that  where 
only  general  reasons  operate,  the  general  law 
shall  be  left  to  its  general  course,  however  se- 
rious the  consequences  in  particular  cases. 

Jurisdiction  of  the  Commission,  1  Inters. 
Com.  Rep.  78. 

The  mere  probability  that  injury  will  result 
from  the  operation  of  the  Act  will  not  author- 
ize the  Commission  to  direct  a  suspension.  Id. 

Incidental  injuries  under  the  Act  must  be 
borne  for  the  public  good  until  the  Legislature 
provides  a  remedy.    Id. 

The  prohibition  in  the  fourth  section  of  the 
Interstate  Commerce  Act  against  a  greater 
charge  for  a  shorter  than  for  a  longer  distance 
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over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  witliin  the  longer  dis- 
tance, as  qualified  therein,  is  limited  to  cases 
in  which  the  circumstances  and  conditions  are 
eubstantially  similar. 

Be  Southern  R  &  Steamship  Asso.  1  Inters. 
CouL  Rep.  278. 

The  phrase  * 'under  substantially  similar 
circumstances/'  in  the  fourth  section,  is  used 
in  the  same  sense  as  in  the  second  secUon;  and 
under  the  qualified  form  of  the  prohibition  in 
the  fourth  section  carriers  are  required  to 
judire  in  the  first  instance  with  regard  to  the 
simuarity  or  dissimilarity  of  the  circumstances 
and  conditions  that  forbid  or  permit  a  greater 
charge  for  a  shorter  distance.    Id, 

The  Judgment  of  carriers  in  respect  to  the 
circumstances  and  conditions  is  not  final,  but 
is  subject  to  the  authority  of  the  Commission 
and  of  Uie  courts  to  decide  whether  error  has 
been  committed  or  whether  the  statute  has 
been  violated.  And  in  case  of  complaint  for 
violating  the  fourth  section  of  the  Act,  the 
burden  of  proof  is  on  the  carrier  to  Justify  any 
departure  from  the  general  rule  prescribed  by 
the  statute  by  showing  that  the  circumstances 
and  conditions  are  substantialy  dissimilar.  Id, 

The  provisions  of  section  1,  requiring 
charges  to  be  reasonable  and  Just,  and  of 
section  2,  forbidding  unjust  discrimination, 
apply  when  exceptional  charges  are  made  un- 
der section  4,  as  they  do  in  other  cases. 

Re  Southern  R.  &  Steamship  Asso.  1  Inters. 
Com.  Rep.  27a 

The  existence  of  actual  competition,  which 
is  of  controlling  force  in  respect  to  traffic  im- 
portant in  amount,  may  make  out  the  dissimi- 
lar circumstances  and  conditions,  entitling  the 
carrier  to  charge  less  for  the  longer  than  for 
the  shorter  haul  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  in  the 
longer,  in  the  following  cases: 

(a)  When  the  competition  is  with  carr^rs  by 
water  which  are  not  subject  to  the  provisions 
of  the  statute; 

(b)  When  the  competition  is  with  foreign  or 
other  railroads  which  are  not  subject  to  the 
provisions  of  the  statute; 

(e)  In  rare  and  peculiar  cases  of  competition 
between  railroads  which  are  subject  to  the  stat- 
ute, when  a  strict  application  of  the  general 
rule  of  the  statute  would  be  destructive  of  le- 
gitimate competition.    Id, 

When  the  greater  charge  in  the  aggregate  is 
made  for  the  transportation  of  passeneers  or 
the  like  kind  of  property  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  in  the 
longer  distance,  it  is  not  sufficient  Justification 
therefor  that  the  traffic  which  is  subjected  to 
euch  greater  charge  is  way  or  local  traffic,  and 
that  which  is  given  the  more  favorable  rates  is 
not 

(a)  Nor  is  it  sufficient  Justification  for  such 
greater  charge  that  the  short  liaul  traffic  is  more 
expensive  to  the  carrier,  unless  when  the  cir- 
cumstances are  such  as  to  make  it  exceptionally 
expensive,  or  the  long  haul  traffic  exception- 
ally inexpensive,  the  difference  being  extraor- 
dinary and  susceptible  of  definite  proof; 

(b)  "Nor  that  the  lesser  charge  on  the  longer 
haul  has  for  its  motive  the  encouragement  of 


manufactures  or  some  other  branch  of  indus- 
try; 

(0)  Nor  that  it  is  designed  to  build  up  busi- 
ness or  trade  centers; 

((f)  Nor  that  the  lesser  charge  on  the  lonra' 
haul  is  merely  a  continuation  of  tlie  favoraole 
rates  under  which  trade  centers  or  industrial 
establishments  have  been  built  up; 

(e)  The  fact  that  long  haul  traffic  will  only 
bear  certain  rates  is  no  reason  for  carrying  it  for 
less  than  cost  at  the  expense  of  other  tninc.  Id, 

The  fact  that  there  is  competition  in  the  car- 
riage of  persons  or  property  to  or  from  a  par- 
ticular place  is  a  circumstance  that  Justifies  a 
common  carrier  under  section  4  of  the  Inter- 
state Commerce  Act  to  charge  less  for  a  long 
haul  to  or  from  said  place  than  a  short  one  in- 
cluded therein. 

£x parte  Koehler(U.  S.  C.  C.)lInter8.CoiB. 
Rep.  817. 

Passes  to  families  of  employees.  Section  2  of 
the  Interstate  Ck>mmerce  Act  in  effect  prohibits 
the  giving  of  passes  or  free  carriage  to  parUc* 
ular  persons;  and  the  exception  allowed  in 
section  22,  in  favor  of  officers  and  employee* 
of  the  road,  does  not  include  the  famillet  of 
such  persons.    Id, 

Defendant  railway  company  has  two  lines  of 
nearly  equal  length,  one  starting  from  Provi- 
dence and  the  other  from  Bast  Providence, 
which  unite  at  Vallev  Falls,  whenoe  the  main 
line  runs  into  Massachusetts.  The  rate  charged 
by  defendant  on  coal  shipped  at  Providence  is 
the  same  as  on  coal  shippea  at  East  Providence 
as  far  as  Valley  Falls  and  the  next  station;  but 
beyond  that  point  the  rate  on  coal  from  Provi- 
dence is  ten  cents  per  gross  ton  more  than  on 
coal  from  East  Providence.    MM: 

(a)  That  this  Is  an  unjust  discrlmlnatloa; 
that  if  it  is  fair  and  reasonable  for  the  defend- 
ant to  make  the  charge  to  Valley  Falls  from 
the  two  termini  the  same,  there  can  be  no  Jus- 
tification for  making  different  rates  to  stations 
beyond,  based  upon  the  fact  that  the  coal  comet 
from  one  terminus  rather  than  from  the  other; 

(b)  That  the  evidence  fails  to  support  the  con- 
tention of  defendant  that  the  extra  rate  upon 
coal  received  at  Providence  Is  onlv  a  fair  equiv- 
alent for  the  additional  cost  of  handling  It 
there; 

(e)  That  under  all  the  circumstances  It  Is  not 
admissible  for  defendant  to  impose  upon  Its  pa- 
trons at  Providence,  whose  investments  were 
made  before  the  East  Providence  line  was  oon- 
structed,  an  additional  charge  because  of  the 
inconvenience  attending  the  transaction  of  Ita 
business  at  that  station,  and  for  which  thej 
are  in  no  way  responsible. 

Providence  Coal  Co.  e.  Providence  4  W.  R. 
Co.  1  Inters.  Com.  Rep.  8fi8. 

The  defendant  rail  way  company  had  for  sodm 
time  paid  the  cost  of  hauling  coal  which  waa 
shipped  bjr  complainant,  from  complainant's 
wharf  to  defendant's  freight  station  In  Provi- 
dence, without  anv  contract  obligation  to  that 
effect,  but  now  refuses  so  to  do.  HM,  that  de- 
fendant cannot  be  compelled  to  continue  par- 
ing for  such  hauling;  that  what  defendant  <Ud 
for  a  time  as  a  favor  or  by  way  of  encourage- 
ment, it  might  discontinue  at  pleasure,  and 
that  there  is  nothing  in  the  nature  of  a  binding 
usage  about  It    LL 
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Under  the  Interstate  Commerce  Act  aUcbarges 
made  by  the  receiyer  of  a  railroad,  in  respect 
to  such  business  as  falls  under  the  head  of  in- 
terstate commerce,  for  any  service  in.the  trans- 
portation of  passengers  or  property,  or  for 
receiving,  ddivering,  storing  or  handling 
property,  must  be  reasonable  and  just;  ana 
such  receiver  mav  not  discriminate  in  his  rates, 
charges  and  facilities  for  or  against  either  of 
two  connecting  steamship  lines,  but  should 
give  to  both  equal  rates  and  facilities  for  trade 
and  travel,  for  equal  service,  from  all  points. 

Re  Petition  of  Mallory,  1  Inters.  Com.  Rep. 
294. 

The  complaint,  in  effect,  asks  from  the  Com- 
mission an  order  that  shall  require  the  defend- 
ant roads  to  receive  freights  at  Schenectady  for 
transportation  at  Boston,  at  rates  less  than  are 
now  charged  by  the  same  roads  for  the  trans- 
portation of  like  freights  to  Boston  from  stations 
nearer  Boston,  under  substantially  similar  cir- 
cumstances and  conditions. 

Such  order,  if  issued,  would  require  the 
roads  to  depart  from  the  general  rule  laid  down 
in  the  fourth  section  of  the  Act. 

While  the  Act  authorizes  the  Commission  to 
permit  exceptions,  it  does  not  authorize  it  to 
reouire  exceptions. 

The  Commission  has  not  power  to  make  rates 
generally,  but  only  to  determine  whether  rates 
Imposed  by  the  railroads  are  in  conflict  with 
the  statute. 

The  Question  whether  the  rates  now  charged 
complainant  are  excessive  is  not  raised  by  the 
complaint. 

Thatcher  v,  Fitchburg  R.  Co.  1  Inters.  Com. 
Rep.  856. 

By  the  word  "line"  in  the  Act,  a  physical 
line  is  meant,  not  a  business  arrangement; 
and  one  line  of  road  may  be  part  of  several 
lines. 

Boston  &  A.  R.  Co.  «.  Boston  &  L.  R.  Co.  1 
Inters.  Com.  Rep.  571. 

Where,  in  a  proceeding  against  several  con- 
necting railroad  companies  for  charging  more 
for  a  short  than  for  a  lone  haul,  one  of  the  com- 
panies claims  that  its  only  puticipation  in  the 
alleged  offense  consisted  in  its  shiuring  in  the 
low  charges  on  the  long  haul,  which  were  not 
in  themselves  alleged  to  be  illegal,  the  com- 
plaint should  not  be  dismissed  as  against  such 
company,  where  its  interest  and  ue  liability 
of  the  low  rates  on  long  haul  traffic  to  be  af- 
fected by  chanees  made  in  the  hieher  rates  on 
short  haul  traffic  is  so  great  that  in  case  such 
company  had  not  been  made  a  party,  and 
should  ask  to  be  made  a  party,  it  would  be 
proper  to  so  order. 

Boston  &  A.  R.  Co. «.  Boston  &  L.  R  Co.  1 
Inters.  Com.  Rep.  571. 

Where,  in  a  proceeding  by  one  railroad  com- 
pany against  other  companies,  for  charging 
more  for  a  short  than  for  the  long  haul,  it  ap- 
pears that  the  rates  alleged  to  be  il&gal  are  local 
rates;  that  the  petitioner  does  not  pay  or  par- 
ticipate in  paying  them;  that  they  are  not  com- 
petitive rates  to  those  imposed  on  the  petition- 
er's road;  and  there  is  no  allegation  that  such 
rates  are  excessive  or  unjust,  and  *  the  sole 
grievance  of  the  petitioner  is  that  the  defend- 
ant companies  accept  through  traffic  at  lower 
rates  than  are  made  by  the  petitioner  and  its 
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connections — such  petitioner  has  no  standing  to 
maintain  the  proceeding.  Id. 

The  rieht  to  make  greater  charges  for  short 
than  for  long  hauls  is  exceptional  and  depends 
in  every  case  upon  the  peculiar  circumstances 
and  conditions;  and  a  ruling  in  reference  there- 
to in  the  case  of  one  carrier  would  not  be  ap- 
plicable to  another  carrier  differently  circum- 
stanced.   Id, 

If  several  railroad  companies  Join  in  making 
the  joint  tariff  which  constitutes  the  lesser 
charge  on  the  longer  haul,  while  one  or  more 
of  their  number  makes  the  greater  charge  on 
the  shorter  haul,  the  case  is  vdthin  the  fourth 
section  of  the  Act;  and  those  who  make  such 
greater  charffe  are  called  upon  to  justify  it.  Id. 

Through  Business  over  the  defendant  com- 
panies' roads  was  done  by  Uie  National  Des- 
patch Line  (a  fast  freight  line,  neither  a  cor- 
poration nor  an  association  of  persons,  but  a 
name  under  which  business  was  done),  the  sev- 
eral roads  payimr  milage  for  the  cars  used,  fur- 
nished to  such  line  by  a  car  company,  and  the 
earnings  of  such  line  being  divided  among  the 
roads  in  agreed  proportions.  The  tariff  for 
the  long  haul  traffic  m  question  was  made  by 
the  manager  of  the  Despatch  Line,  who  was 
the  agent  for  all  the  roads  over  which  it  did 
business,  and  was  acquiesced  in  by  them. 
Held,  that  the  defendant  companies  were  re- 
sponsible for  the  long  haul  rates.    Id. 

Held,  that  such  peculiar  facts  are  not  found 
to  exist  as  wiU  Justify  the  greater  charge  over 
the  shorter  line  oy  the  Central  Vermont  Koads. 
Id, 

Facts  examined,  and  hM: 

That  defendant  receives  a  greater  compen- 
sation for  its  haul  from  India^polis  to  Michi- 
gan City  than  it  does  for  its  haul  from  Frank- 
fort to  South  Wanatah,  and  consequentlv  does 
not  on  its  own  line  charge  more  for  the  shorter 
haul; 

That  defendant  does  not,  and  cannot,  con- 
trol the  fixing  of  rates  by  the  crossing  and  in- 
tersecting lines,  and  has  no  option  but  to  ac 
cept  those  rates  wliich  are  fixed,  and  prorate 
upon  them,  or  to  cease  to  take  grain  alto- 
gether; 

If  it  is  desired  to  test  the  reasonableness  of 
the  through  rate  from  Frankfort  to  New  York, 
all  the  roads  responsible  for  it  should  be  made 
defendants.  It  is  not  enough  to  make  the  ini- 
tial road  defendant,  unless  that  road  has  au- 
Uiorlty  to  make  the  rate  for  them  all. 

Allen  9,  Louisville  N.  A.  &  C.  R  Co.  1 
Inters.  Com.  Rep.  621. 

Evidence  examined,  and  held:  the  difference 
in  the  rates  at  Mazeppa,  compared  with  the 
rates  at  Red  Wing  and  Lake  City  should 
neither  exceed  2^  cents  on  100  pounds,  nor  one 
third  part  of  the  rates  made  in  the  adjustment 
of  charges  from  competing  towns. 

Raymond  v.  Chicago  M.  &  St.  R  R  Co.  1 
Inters.  Com.  Rep.  627. 

On  complaint  of  millers  and  others  on  the 
Iowa  and  Minnesota  Division,  of  unjust  dis- 
crimination! ?iM: 

(a)  That  the  complaint  is  well  founded;  that 
the  rate  on  wheat  on  that  division  is  relatively 
too  high;  that  while  a  reasonable  differential 
may  be  allowed  on  that  division, on  account  of 
greater  distance  and  probable   larger  expense 
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of  transportation  and  the  greater  strinsency  of 
the  competitiye  forces  on  the  Rivei  Division, 
the  difference  above  the  present  rate  on  the 
River  Division  should  not  exceed  2i  cents  a 
hundred; 

(6)  That  it  is  not  a  sufficient  compliance  with 
the  Law  that  rates  are  reasonable  in  them- 
selves; but  they  should  be  so  relatively  reason- 
able as  to  protect  communities  and  business 
against  unjust  discrimination; 

{e)  That  when  the  same  carrier  operates 
parallel  lines,  and  for  any  cause  accepts  low 
rates  on  one  line,  it  should  furnish  suffi- 
cient corresponding  advantages  to  the  pa- 
trons of  the  other  lines  to  prevent  undue  preju- 
dice and  disadvantage,  and  to  preserve  the  sub- 
stantial equality  contemplated  by  the  statute. 

Boards  of  Trade  Union  «.  Chicago,  M.  <&  8t. 
P.  R  Co.  1  Inters.  Com.  Rep.  608. 

The  operation  of  section  4  of  the  Act  sus- 
pended, for  ninety  days,  as  to  the  traffic  of  the 
petitioner  between  certain  points. 

Re  Detroit,  G.  H.  &  M.  R  Co.  1  Inters. 
Com.  Rep.  17. 

Petitioning  railroad  company  relieved  tem- 
porarily from  the  operation  of  the  fourth  sec- 
tton,  on  certain  conditions. 

Re  Atchison,T.  &8.  F.  R.  Co.  1  Inters.  Com. 
Rep.  68. 

The  operation  of  the  fourth  section  of  the 
Act  suspended,  in  its  application  to  certain 
railroads  and  connecting  steamship  lines,  for  a 
period  not  greater  than  ninety  days,  until 
the  Commission  can  make  a  complete  exami- 
nation of  the  matters  alleged  in  the  petition. 

Re  Southern  R  ft  Steamship  Asso.  1  Inters. 
Com.  Rep.  15. 

The  circumstances  and  conditions  touching 
the  transportation  of  passengers  and  freight 
to  and  from  the  Republic  of  Mexico  through 
El  Paso,  Texas,  by  the  Texas  A  Pacific  R  Co. 
are  (within  the  meaning  of  section  4  of  the  In- 
terstate Commerce  Act)  so  substantially  differ- 
ent from  those  surrounding  transportation  to 
other  points  on  said  railway  as  to  Justify  said 
company  in  establishing  lower  rates  at  Si  Paso 
on  freight  transported  for  export  into  and  re- 
ceived from  Mexico  and  for  deliverv  at  £1  Paso 
than  is  charged  at  points  between  that  city  and 
the  points  where  the  freights  originate  and 
where  the  distance  and  haul  are  shorter. 

Re  Tex.  &  Pac.  R.  Co.  (U.  S.  C.  C.  E,  D.  of 
La.)  1  Inters.  Com.  Rep.  80. 

For  proceedings  of  the  Commission  relating 
to  complaints  for  violation  of  the  Fourth  Sec- 
tion, applications  for  suspension,  and  orders 
suspending  its  operation,  see  Index  infra,  un- 
der title  "Long  and  Short  Haul." 

RU1J£8  OF  CONSTRUOnON. 

Where  English  Statutes  have  been  adopted, 
the  settled  construction  of  those  statutes  is  in- 
corporated in  the  Acts  adopting  them. 

McDonald  e.  Hovey,  110  U.  8.  619(88  L.  ed. 
269);  Oathcart  e.  Robinson,  80  U.  8. 5  Pet.  265 
(8  L.  ed.  190);  Pennock  v,  D4alogue,  87  U.  8. 
2  Pet  1  (7  L.  ed.  827);  McCoof  e.  Smith,  66 
U.  S.  1  Black,  459  (17  L.  ed.  218);  The  Abbots- 
ford.  98  U.  S.  440  (25  L.  ed.  168). 

See  Address  by  Senator  Cullom,  1  Inters. 
Com.  Rep.  800. 

Transportation  in  a  foreign  country  is  not 
affected  by  the  English  Acts. 


Branley  e.  South  Eastern  R  Co.  12  C.  B.  K. 
8.  68;  Zunz  v.  South  Eastern  R  Ca  L.  R  4 
Q.  B.  589;  8.  O,  88  L.  J.  <).  B.  209. 

The  Commission  has  no  authority  to  call  a 
railroad  company  to  account  for  any  wronr  of 
which  such  company  may  have  l>een  guilty 
pripr  to  April,  1887,  when  the  Interstate  Com- 
merce Act  went  into  operation. 

Holbrook  e.  St.  Paul,  M.  &  M.  R  Co.  1  In- 
ters.  Com.  Rep.  828;  Ottinger  e.  Southern  P. 
R  Co.  1  Inters.  Com.  Rep.  607. 

Where  no  overt  acts  of  misconduct  on  the 
part  of  a  defendant  railroad  company,  which 
could  support  any  Judnnent  of  the  Commissioo 
or  any  mandatory  oraet,  are  made  to  appear, 
the  dommission  has  no  discretion  but  to  dia- 
miss  the  complaint 

Holbrook  e.  St.  Paul,  M.  A  M.  R  Ca  1  In- 
ters. Com.  Rep.  ^8. 

RULM  OF  PrACTIOB. 

Rules  of  practice  adopted  by  the  Commiaslon. 
Appendix  I. 
8ec.    1.  Daily  sessions  at  Washington. 

2.  Applications  under  section  4;  petl* 

tfon;  verification;  notice. 
8.  Investigation  by  Commission. 

4.  Complaints  under  section  18;  copies 
of  complaint;  ^ames  and  address- 
es to  be  set  forth;  service  of  OM>ies. 

5.  Answer  within  twenty  days;  filing; 
verification. 

6.  Hearing  on  complaint  without  an- 
swer. 

7.  Adjournment  and  extension  of  time. 

8.  Hearing  on  issue  Joined;  failure  to 
answer. 

9.  Subpenas;  depositions.  (See 
amendment,  Appendix  11.) 

10.  Amendments. 

11.  Copies. 

12.  Amdavits,  before  whom  taken. 
Applications  to  the  Commission  for  special 

exception  under  the  Act  will  be  granted  only 
after  investigation  Qf  the  facts,  upon  a  verified 
petition  formally  presenting  a  case. 

Be  Southern  P.  R  Co.  1  Inters.  Com.  Rep. 
16;  Be  Petition  of  R  Conductors,  1  Inters, 
Com.  Rep.  18. 

The  Commission  cannot  make  an  order  or 
give  an  opinion  in  advance  of  an  actual  com- 
plaint and  hearing. 

Re  Inmates  of  Nat.  Homes,  1  Inters.  Com. 
Rep.  75;  Re  Petition  of  R  Conductors,  and  A 
Theatrical  Rates,  1  Inters.  Com.  Rep.  18. 

A  desire  to  obtain  a  construction  of  the  In- 
terstate Commerce  Act  is  not  sufficient  to  sup- 
port a  proceeding  before  the  Commission. 

Boston  &  A.  R  Co.  e.  Boston  &  L.  R  Co.  I 
Inters.  Com.  Rep.  571. 

But  it  is  not  held  that  a  complainant  must 
necessarily  have  a  pecuniary  Interest  in  order 
to  entitle  him  to  be  beard ;  and  It  seems,  under 
the  provisions  of  the  Act,  that  when  an  infrme- 
tion  of  the  Act  would  constitute  a  public  griev- 
ance, it  may  be  the  duty  of  the  Commianon  to 
investigate  it,  when  brought  to  its  attention  by 
a  responsible  party  in  a  duly  authenticated 
form.    Id, 

Held,  that  the  persona  composing  the  Ter* 
mont  State  Grange  of  the  Patrons  of  Husband- 
ry had  such  an  Interest  that  It  was  proper  that 
tboy,  as  an  association,  should  raise  a  quattkn 
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as  to  the  Justice  of  the  high  rates  complained 
of  by  them,  and  that  the  proceeding  was  main* 
tainable  upon  their  petition.     Id, 

When  an  important  question  is  raised  by  the 
pleading  in  the  case,  the  determination  of 
which  will  affect  others  quite  as  much  as  the 
parties  before  the  Commission,  but  the  parties 
give  their  attention  almost  exclusively  to  the 
other  questions,  and  neither  by  the  evidence 
nor  in  argument  supply  the  Commission  with 
the  information  to  enable  it  to  be  understand- 
ingly  determined,  the  Commission  will  decline 
to  decide  it,  and  leave  the  parties  to  bring  it 
forward  again  as  they  may  be  advised. 

Rice  «.  Louisville  &  N.  R.  Co.  1  Inters.  Com. 
Rep.  722. 

An  amendment  to  a  complaint  seeking  to  in- 
troduce new  ffrievances  and  charges  will  not 
not  be  allowed. 

Riddle  «.  Bait  <&0.  R.  R.  Co.  1  Inters.  Com. 
Rep.  701. 

Where  complaint  was  served  on  receiver  of 
defendant  company,  naming  him  as  its  presi- 
dent and  alleging  that  the  prior  receivership 
had  determinated,  upon  answer  that  the  re- 
ceivership still  existed,  leave  was  given  to 
amend  the  complaint  to  show  the  existence  of 
the  receivership. 

Reynolds  «.  Western,  N.  Y.  &  P.  R.  Co.  1 
Inters.  Com.  Rep.  685. 

A  motion  to  dismiss  a  complaint  denied,  be- 
cause: 1,  no  notice  of  motion  had  been  given; 
and  2.  because  the  object  of  the  motion  was  to 
reach  the  merits  of  the  case  and  have  them 
passed  upon  summarily,  instead  of  at  the  cus- 
tomary final  hearing. 

Associated  Grocers  of  St.  Louis  v.  Mo.  P.  R. 
Co.  1  Inters.  Com.  Rep.  821. 

It  is  the  desire  of  the  Commission  that  the 
practice  and  proceedings  shall  be  as  simple  as 
possible,  and  that  final  hearings  be  had  forth- 
with, without  the  interposition  of  dilatory  mo- 
tions, etc.    Id. 

Complaint  dismissed,  where  complainant 
failed  to  appear  at  the  hearing  after  notice 
thereof. 

Jackson  t.  8t  Louis,  A.  &  T.  R.  Co.  1  In- 
ters. Com.  Rep.  599. 

On  a  petition  charging  the  exaction  of  un- 
reasonable rates,  the  ourden  of  proof  is  on  the 
petitioner  to  sustain  the  charges  by  evidence 
which  shows  with  reasonable  certainty  that 
they  are  in  substance  true. 

Harding  v,  Chicago,  8t.  P.  M.  A;  0.  R  Co. 
1  Inters.  Com.  Rep.  875. 

Hence,  petition  charging  that  the  rates  on 
twine  for  harvesters,  from  Chicago  to  Hudson, 
was  unreasonable,dismissed  without  prejudice, 
where  the  answer  denied  that  the  rate  was  un- 
reasonable, and  showed  that  it  had  been  re- 
duced, and  neither  party  offered  any  evidence. 
Id, 

The  complaint  charged  unlu^  discrimina- 
tion in  exacting  an  extra  rate  for  transporting 
cattle  in  a  Burton  stock  car;  the  answer  denied 
the  fact  of  unjust  discrimination,  and  no  proof 
was  eiven  by  either  side.  ffM,  that  it  is  im- 
possible for  the  Commission  to  say  that  if  all 
the  facts  were  before  it,  the  greater  charge 
could  not  be  Justified;  and  hence,  as  it  is  not 
suggested  that  further  proceedings  are  desired, 
the  case  must  stand  dismissed,  but  without 
prejudice. 

ISTEB  8. 


Leonard  9,  Union  P.  R  Co.  1  Inters.  Com. 
Rep.  627. 

The  Interstate  Commerce  Act  contemplates 
that  when  a  complaint  is  made  against  a  car- 
rier, on  the  ground  of  exorbitant  rates,  the  car- 
rier may  change  its  rates  before  a  hearing  is 
had,  so  as  to  remedy  the  matter  complained  of, 
if  it  shall  see  proper  so  to  do. 

Fulton  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  1 
Inters.  Com.  Rep.  875. 

Hence,  petition  dismissed  without  prejudice, 
where  it  appeared  from  a  reply  filed  by  the 
complainant  to  the  defendant's  answer,  that 
the  rates  originally  complained  of  had  been 
reduced,  and  no  complaint  was  made  against 
such  reduced  rates.    Id, 

If,  at  a  hearing  before  the  Commission,  of  a 
complaint  against  a  railroad  company,  the  de- 
fendant avows  a  purpose  to  comply  with  the 
Law,  the  Commission  must  not  only  assume 
that  the  company  will  do  so  but  must  act  upon 
that  assumption  until  it  has  evidenee  that  the 
purpose  is  not  lived  up  to. 

Holbrookv.  St  Paul,  M.  &  M.  RCo.  1  Inters. 
Com.  Rep.  828. 

Under  the  English  Act,  where  the  company 
admitted  having  made  an  undue  preference, 
but  asserted  that  the  cause  of  complaint  had 
been  removed  before  the  application  for  an 
injunction  had  been  filed,  so  that  it  was  not 
necessary  that  an  injunction  should  issue, 
held,  that  the  complainant  was  entitled  to  an 
injunction  for  the  future. 

Macfarlane  «.  N.  B.  R  Co.  4  R  &  Can.  Traf . 
Cas.  269. 

But  an  attachment  for  disobedience  to  a  writ 
of  injunction  was  refused  where  it  appeared 
by  amdavitB  of  the  company  that  it  was  en- 
deavoring to  conform  to  the  order  of  the  court, 
although  it  appeared  that  the  reformed  scale 
of  charges  still  operated  in  some  respects  inju- 
riously to  the  interests  of  the  complainants  and 
advantageously  to  the  other  parties. 

Ransome  «.  ^Eastern  Counties  R.  Co.  4  C.  B. 
N.  S.  159;  1  Nev.  &  Mac.  116. 

While  the  Commission  will  grant  an  appli- 
cation for  rehearing  for  the  correction  of  an 
error  of  law  or  fact,  it  will  not  direct  a  rehear- 
ing involving  an  expense  to  parties,  unless  sat- 
isfied that  reargument  may  have  the  effect  of 
changing  the  result  Where  the  relation  of 
any  carrier  to  the  matter  complained  of  is  such 
that  it  is,  in  whole  or  in  part,  materially  re- 
sponsible for  the  alleged  grievance,  and  has 
direct  interest  in  any  investigation  of  the  sub- 
ject matter  involved,  and  the  merits  of  the  con- 
troversy cannot  be  investigated  and  determined 
in  the  absence  of  such  carrier  as  a  party,  then 
that  carrier  should  be  made  a  party  to  the  pro- 
ceeding, and  if  not  a  party,  no  relief  can  be 
had  against  it. 

Riddle  v,  Pittsburgh  &  L.  £.  R  Co.  1  Inters. 
Com.  Rep.  778. 

The  Commission  will  not  express  an  opinion 
where  neither  by  complaint  nor  by  application 
for  relief  is  a  case  stated  which  will  come  within 
its  jurisdiction. 

Re  Iowa  Barb  Steel  Wire  Co.  1  Inters.  Com. 
Rep.  605. 

The  Commisston  has  no  power  to  construe, 
interpret  or  apply  the  Interstate  Commerce  Act 
in  advance  of  an  actual  act  or  omission  on  the 


874 


Ikterstatb  Commerce  Retobts. 


I>art  of  a  common  carrier  in  contravention  of 
the  provisions  of  the  Act. 

Re  Petition  of  R  Conductors,  1  Inters.  Cohl 
Rep.  18;  Jurisdiction  of  the  Commission,  1 
Inters.  Com.  Rep.  78. 

Upon  petitions  by  railroad  companies  prav- 
ino:  the  Commission  to  "authorize  the  trunk 
lines  to  bill  export  freight  to  Boston  at  New 
York  rates"  etc.,  held,  that  as  any  legal  ground 
for  affirmative  action  on  the  part  of  the  Com- 
mission was  precluded  by  the  lact  that  the  par- 
ties bringing  the  practice  to  the  attention  of 
the  Commission  did  so  with  explanations  of  its 
propriety  and  insisting  upon  its  lawfulness, 
no  order  should  be  made  on  the  petitions,  but 
leave  should  be  given  to  withdraw  them. 

Re  Export  Trade  of  Boston,  1  Inters.  Com. 
Rep.  25. 

The  report  and  findings  of  the  Commission 
upon  the  evidence  relate  only  to  the  ascertain- 
ment and  presentation  of  all  the  material  facts 
necessary  to  fairly  and  justly  present  the  mer- 
its of  the  controversy;  and  Che  Commission 


does  not  report  evidence  which  Is  only  cumu- 
lative, or  which  is  iromateri^  or  irrelevant,  or 
mere  details  of  evidence  already  embraced  in 
substantial  facts  stated,  upon  which  the  find- 
ings  and  conclusions  of  the  Commission  are 
made. 

Riddle  v.  Pittsburgh  &  L.  £.  R.  Ca  1  Intern. 
Com.  Rep.  778. 

Where  tfaie  pleadings  present  Issues  of  fact 
which  cannot  be  dispcMed  of  by  a  decision 
which  shall  reach  the  merits  without  some 
evidence,  and  no  evidence  is  presented,  the 
case  must  be  dismissed. 

Leonard  v.  Union  P  R  Co.  1  Inters.  Com. 
Rep.  627. 

The  Conmiission  will  not  make  an  award 
of  damages  where  the  defendant  is  entitled  to 
have  the  amount  assessed  by  a  jury. 

Riddle  ».  New  York,  L.  E.  k  W.  R  Co.  1 
Inters.  Com.  Rep.  787;  Heck  v.  E.  Tenn.  V.  & 
G.  R.  Co.  1  Inters.  Com.  Rep.  775;  Council!  «. 
Western  &  A.  R  Co.  1  Inters.  Com.  Rep.  088; 
Heard  v.  Ga.  R.  Co.  1  Inters.  Com.  719. 


INDEX. 


ACT  TO  REGULATE  COMMERCE. 

(INTBB8TAT8  COMMBRCB  AOT.) 

1.  Mere  desire  for  constmetion  of  Act 

is  not  sulflcient  to  support  proceeding  charging 
violation  of  section  4.  Boston  <k  A,  R,  R.  Co, 
T.  Boston  d  L,  R,  R,  Oo,  671. 

2.  The  Commission  can  not  construe  the 
Act  before  Tiolation  thereof.  Re  Theatrical 
Rates,  18;  Re  Order  of  RaUieay  Oonduetors,  18. 

*  8.  Explanation  of  design  of  Act  as  bear- 
ing upon  its  construction.  Address  by  Senator 
OuUom,  800. 

4.  While  the  Act  authorizes  the  Commission 
to  permit  exceptions,  it  does  not  authorize  it 
to  require  exceptions.  Thatcher  y.  FUeh- 
burg  R,  R,  Co,  85e. 

Bbibfb  and  Notes. 
Rules  of  construction.    Note,  872. 

ADJOURNMENT.  See  Continuancu  and 
Adjoubnkent. 

AFFIDAVITS. 

May  be  taken  before  any  officer  author- 
ized to  administer  oath.  Rule  12,  Appendix 
1,842. 

AGENTS  AND  BROKERS.    See  Coh- 
MBRCB,  II,  b;  Commercial  Trayblbr& 

1.  Companies  may  forbid  their  agents  to  re- 
ceive oommissions  for  sale  of  tickets 
over  other  company's  roads.  Chicago  etc. 
R  R  Oo.  Y.  Pennsylvania  Go.  867. 

2.  The  practice  of  paying  commissions  for 
such  salfls  is  not  proper.    Id. 

8.  A  complaint  hy  ticket  broker,  hav- 
ing no  apparent  interest  in  the  transaction,  will 
not  be  entertained.  OtUnger  v.  Southern  Pac. 
R.  R.  Co.  607. 

AMENDMENT.  See  Plbadino  and  Prao- 
TICK,  III. 

ANIMALS.      See    Commbrcb,    41;    Liyb 
Stock. 

ANSWER.    See  Plbadino  and  Practicb, 
II. 

APPEAL  AND  ERROR. 

In  cHses  arising  under  the  law  merchant,  the 
Snpreme  Court  of  the  United  States  has 
held  itself  less  bound  by  the  decisions  of  the 
state  courts  than  in  other  cases.  Cited  in 
SmiOi  y.  Alabama  (U.  S.  L.  ed.  508)  809. 

APPLICATIONS.    See  Long  Ain>  Short 
Haul,  ni;  Rules,  3,  8. 

BAGGAGE. 

1.  The  Commission  will  not  make  mles 
Ihteb  8. 


as  to  free  baggage  until  violation  of  Act  is 
charged.    Re  Order  of  Railway  Conductors,  18, 
63,  815,  871;  Traders  <fe  Travelers  Union  v.* 
PkOa.  dt  Reading  R.  Co.  Id. 

3.  The  Commission  has  no  jurisdiction  in  a 
case  presented  inyolving  agreement  between 
Traders  &  Travelers  Union  and  certain  car- 
riers, for  allowance  of  extra  free  baggage  to 
passengers  presenting  ''baggage  indemnity  cer- 
tificate issued  by  such  union,  under  ar- 
ranig^ement  made  prior  to  time  when  Act 
went  into  effect.    Id. 

BICYCLERS. 

Communication  that  bridge  company 
discriminates  ac^ainst  bicyclers.  Re  Ken- 
ton Wheel  Club  of  Covington,  38. 

BHiL  OF  LADING.    See  Commbrob,  52. 

Where  a  bill  of  lading  specifies  the  rate  per 
100  pounds  to  be  paid  for  goods  earned 
but  does  not  state  their  weight,  which  wa» 
readily  ascertainable,  the  snm  to  be  paid  is 
sufficiently  specified  to  accomplish  the  ob- 
ject of  the  Act.  LiUle  Rock  <fe  F.  S.  R.  Co.  ▼. 
ffanniford  (Sup.  Ct.  Ark.)  5»0. 

BRIDGES.    See  Bictclbrs. 

1.  Power  to  regelate  commerce  between 
Slates  extends  to  erection  of  piers,  bridges 
and  all  other  instrumentalities  of  commerce 
which,  in  the  judgment  of  Congress,  majr  be 
necessary  or  expedient.  Stockton  v.  Baltvmore 
etc.  R.  R.  Co.  (U.  S.  C.  Ct.  N.  J.)  411. 

2.  Act  of  Congress  of  June  16,  1886.  author- 
izing construction  of  bridge  across  Staten 
Island  Sonndy  known  as  Arthur  Kill,  is 
▼alid  under  power  of  Congress  to  regulate  in- 
terstate commerce.  Id.;  Decker  v.  Baltimore 
etc.  R.  R.  Co.  (U.  S.  C.  Ct.  N.  Y.)  484. 

Briefs  a»d  Notbs. 

Power  of  Congress  to  authorize  foreign  cor- 
poration to  buila  bridge.  (U.  tt.  C.  Ct.  N.  J.) 
414, 426,  485. 

BROKERS.    See  Aasirrs  and  Brokers. 

BURDEN  OF  PROOF.    SeeEviDBNCE. 

CAR  LOAD  CLASSIFICATIONS.   See 

Charobs  and  Discrimination,  41. 

CARRIERS.  See  Agents  and  Brokers; 
Baggage;  Bill  of  Lading;  Cbabges 
AND  Discrimination;  Commerce;  Con- 
necting Lines;  Depots;  i<.ivE  Stock; 
Long  and  Short  Haul;  Passengers; 
Rates. 

Common;  who  are;  duties.    Note,    857 
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CHARGES  AND  DISCRIMINATION. 

I.  In  Genbbal. 

II.  Discrimination  Against  Localitibs. 

a.  Iiut€s  a»  to  Rate$. 

b.  Particular  Localities, 

,  HI.  Transportation  OF  SpkcipicAbticlbs. 
J  V.  Refusal  to  Furnish  Cars. 

V.  Refusal   to   Afford    Facilities   to 
Connecting  Lines. 
VI.  Carriage  of  Passengers. 
Briefs  and  Notes. 

See  Long  and  Short  Haul;  Rates;  Tickets. 
L  In  General. 

1.  Powers  and   procedure  of  the  Com. 
mlMioiu    408,  446. 

9.  Section  1  reonlring  charges  to  be  reason- 

wfA^l'^"''"  h  ^o^Wddin/unJust  discriml. 
nation  apply  when  excepUonal  eharms 
^«Lf  ^p  under  section  4.  as  they  do  in  oSer 

wile  d  HoihtOle  R  C^.)  278.  ^^ 

•nL'^J!!^^^^,,?'  practical  considerations  must 

termine  to  a  great  extent  whether  rates  are 

5.  The  burden  of  proving  the  exacUon  of 
^BreMOMble  ratesis  onp^tioner.    ffi 
*f^  y^  Chusaffo  etc,  R  R  CoS75. 


Charges  and  Discrimination,  I— II,  b. 


•mall  and  la»e  towns,  although  the  effect 
n^l  ^  prejudicfal  to  the  latter*  C/yw  V 
Richmond  dt  D,  R  Co.  708. 

18.  The  purpose  of  the  Interstate  Commerce 

i^rw^j?^^  i^*^    Y**^°    circumstances    will 
fairly  admit  of  it.  charts  to  all  points  for 

e^u^    m    '*''''^'*    be   made    wSautt^ 

14.  When  the  reasonableness  of  rates  is  in 
question,  charge  on  long  thronj^h  lines  can. 
not  offer  a  Just  basis  for  oomparSon  with  lo- 
cal  rates  for  relatively  short  distances.     2d. 

^iiAf?''^*®'  ^  ''®*  peeponsible  for 
^tes  made  by  connecting  road  merclT 
because  of  its  giving  them  in^nnecUon  wti 
menu**  Id^  ^*^  ^'*^  making  through  ship. 

16.  That  a  refusal  to  give  a  throng 

rate  as  for  one  shipment  operates  Dreiiidi 
dally  to  the  town  desTrin^  priWl^  <fcS^ 

S^""  *^®  '^L"*'*  "^  "°J«8t  disS^ninTtioB^ 
when  the  carrier  appUes  the  same  rule  to  aS 
towns.    Id, 


IL  Discrimination  Against  LocALrriBs. 

a.  Rulee  as  to  Batee. 
«.  The  reUUve  reasonableness  of  rates 

jToveraed  by  oirenmstaaces  and  condi- 

ill^i^trK^'^^JI'  ^'  competition.' ^r^ 
elements  bearinir  upon  such  ehar^ 

-^Ki^^^  '^^^^^  ^  ^  relaUvely  reason, 
able  as  to  protect  communities  aiid  budSSs 
a-oinst  unjust  discrimination.  Boa^^^ 

rl.nt!;^«?"^®'  operaUng  parallel  lines  and  ac- 
<*iptiDg  lower  rates  on  one  line ^oi?lrl 
ii.ake  corresponding  charges  on  othS?ine    /d 
10.  When  a  railroad  company  in  MUhli.k 
i"«,i^  <*?[««•  on  the  diffeitSrtYr«^c?i?of^^^^ 
road  so  adjusted  them  as  to  divm  tnSe  and 

by  the  fact  that  the  rates  are  the^^iT^ 
compeUtion  with  other^u?^     l^^li 

tolLtSa-^^lI^a^^^ 

Inter  8.  ^^ 


17.  discrimination  must  consist  of  allow- 
ing one  party  what  is  denied  another.    AL 

18.  Carrier  need  not  g^ve  the  merchants 

nwTif  "i  ^-li^  y^^  ^^  pHvUe^e  ofihJp! 
phig  their  goods  from  the  point  ofpurchsseto 
^efr  own  focality  and  from  there  tS  thTplsoe 
of  saleof  the  goods,  at  the  same  rate  as  wouS 

r>  Tk  ^?  5^y«??  '"^"^  ^«  Po^t  o'  purchase 
to  thepoint  of  ultimate  delivery,    ia.      ^^ 

b.  Pouiieular  LoeaUUm, 


▼.  ^nwn  Pacific  R.  Co.  Hal,  lOU^^ 

ao.  Biloxi  in  favor  of  New  Orleans— 2>mi- 
bar  V.  LouietiUe  d  J^aehviOe  R.  Co^mT 

BoHon  d  Albany  R  Oa  a  aL  SlA,m,m. 

22.  There  is  no  unjust  discrioUnatioii  to 
chwging  more  to  Boston  than  to  New  York  in 
rttes  from  Chicago  Id.  754.  Ebmart  TVttdil/ 
Boeton,  Re,  18,  2^  25;  F^tchbu^^Ch^  ^ 

atS  r^^T'SP®  ^^  indirect  route-^jr^irtm  t 
Ifotfolk  d  Western  R  Co.  483.  58a       ^^ 

^*  J^«J»!J*r©— Fruiu  and  reffstables— l^Ms. 
ware  State  Orange  v.  JViw  Tot?  PhOa  ajS^ 
folk  R,  Co,  et  al!m.  '  ^^'  *  ^'^^ 

25.  Detroit.  Mich.-Drtnn^  Aiani  ^f  7V«A 
T.  Orand  Trunk  R.  Oo.  698.  TOL^ 

A«o  England  R  Oo,  814. 

*r«Va  K.W  ^-^-  *^  -•  W'-- 

29.  Hudson    Minn.— J^Wtoa  v.  CSUbooo    A. 
An/,  jr.  eft  0.  i?.  Co,  875;  Hardu^rrfskmi;^ 

8a  Lincoln.  Neb.-Zin«rf»  Board  of  JWi* 
Board  <^  Trade  v.SbiMmi  Poc^  R  oTZl 
R.  ^.703;  Plummcr  v.  Union  /be(/fe  J?.  c£\S 
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81.  Marehallville,  QtL.^Slappey  v.  CentrtU 
B.  Oo.  of  Qa,  et  al.  675.  812. 

82.  Milwaukee,  WiB.'—MiltDaukee  Chamber 
of  Chmmeree  y. Flint  d  Fmre  Marquette  B,-  Co, 
et  al.  774,  792. 

88.  Minneapolis.  Minn.— 6^.  Lottie  MiUere' 
A$to,  Be,  22. 

84.  New  OrleanSfLa. — Cotton — Nefe  Orleane 
Cotton  Exchange  v.  New  Orleane,  Cincinnati  dk 
Teocae  Pae.  B.  Co.  648. 

85.  Opelika,  Ala.,  in  favor  of  Montgomery 
and  Columbus—CMt^m^tM  d  Western  B.  Co. 
814,  494;  Harwell  v.  Colnmbue  d  Western  B. 
Co.  494.  681;  Be  OpdOca  Boa/rd  of  Trade,  814, 
494,  681. 

86.  Phillipstown  and  Brady's  Bend— Coal— 
Allegheny  Biver  Coal  Producers  Asso.  ▼.  Alle- 
gheny Valley  B.  Co.  604. 

87.  Providence  and  East  Providence,  R.  I.— 
A  higher  rate  on  coal  from  Providence  than 

from  East  Providence  is  an  unjust  discrimina- 
tion, and  under  the  circumstances  it  is  not  i)er- 
missible  to  make  an  additional  charge  because 
of  inconvenience  attending  transaction  of  busi 
ness  at  East  Providence.  Providence  Coal  Co. 
V.  Proffidence  d  Woreesler  B.  Co.  816,  868. 

88.  Walla  Walla,  W.  T.— The  Oregon  Rail- 
way &  Navigation  Company  is  ordered  to 
cease  charging  more  than  2^  cents  per  100 
pounds  or  $4.70  per  ton  on  wheat  transported 
by  it  on  its  lines  from  Walla  Walla,  Washing- 
ton Territory,  to  Portland.  Oregon,  duringthe 
present  grain  season.  Bvans  v.  Oregon  Bail- 
way  d  Navigation  Co.  814,  826,  641;  Beed  v. 
Same,  814,  828.  641. 

IIL  Transpobtatioh  of  Sfsoifio  Abtigles. 

89.  The  Commission  should  clearly  see  that 
duty  requires  an  answer  to  the  question,  on  ex- 
parte  application,  whether  special  pidTileffes 
by  a  railroad  to  manufacturers  in  a  Bin^le Tine 
of  trade*  and  not  to  manufacturers  generally, 
is  coDHistent  with  the  law,  before  it  does  so.  Be 
loxea  Barb  Steel  Wire  Co.  605. 

40.  Beer  from  Milwaukee — Stahl  y.  Oregon  B. 
d  Nav.  Co.  814. 

41.  Car  load  classifications — Leggett  v.  Balti- 
more d  0.  B.  Co.  896;  Thurber  v.  New  York 
Central  dff.  B.  B.  Co.  et  al.  897.  684. 

42.  Cattle  in  Burton  stock  cars — Leonard  v. 
Union  Pac.  B.  Co.  472,  627. 

48.  The  exx)ense  of  hauling  the  Burton  cars  in 
one  direction  unloaded,  since  by  their  construc- 
tion they  are  not  suited  to  carry  general  freight, 
and  the  fact  that  a  large  percentage  of  ordi- 
nary cattle  cars  are  back  loaded  upon  long 
hauls  of  western  roads,  are  considerations 
which  Justify  difference  in  charge  against  ship- 
pers who  prefer  to  hire  improved  stock  cars. 
Burton  Stock  Car  Co.  v.  Oh&ago,  Burlington  d 
Quincy  R  B  Co.  829. 

44.  Classification  of  freights  and  underbiU- 
ing — Commerddl  Exchange  ofPhHa.  v.  Erie  De-^ 
epatch,  778,  821;  /iff  UnderbOing,  778, 818,  821; 
Walker  v.  BaUvmoredO.  B.  Co.  etal.  649. 

45.  Underbilling  weights  of  freight, whereby 
one  person  pays  less  compensation  for  like  serv- 
ices than  another  is  written  inhibition  of  Ac(. 
Be  UnderbiUing,  818. 
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46.  Every  carrier  is  held  liable  for  correct 
ness  of  weight  and  classification  of  freight  re- 
ceived so  far  as  same  can  be  practically  ascer- 
tained.   Id. 

47.  Devices  for  evasion  of  Act  commented 
on.    Id. 

48.  Recommendations  by  Commission  for 
regulations  for  detecting  underbilling  and  of 
legislative  action  imposing  penalty  upon  ship- 
pers guilty  of  underbilling.    Id. 

49.  Coal  rates— 07tw  Coal  Exchange  v.  Wis- 
consin Cent.  B.  Co.  798,  812;  Bend  v.  Chicago 
d  N.  W.  B.  Co.  793. 812. 

50.  A  discount  allowed  by  a  railroad  com- 
pany where  consignments  of  coal  in  one  vear 
shall  amount  to  80,000  tons  or  upward  is  an 
unjust  discrimination.  Providence  Coal  Co.  v. 
Providence  d  Worcester  B.  Co.  868. 

51.  Differences  in  rates  per  car  load  and  less 
quantities— ^yres  Y.Union  Pacific B.  Co.  897; 
Classification  ofBailroad  Freights,  817.  365. 

52.  Grain  and  flour  from  Schenectadv,  N.  T. 
--Thateh&r  v.  FUchbwrg  B.  Co.  866. 

58.  Live  stock  from  Covington,  Ky. — Car- 
riers cannot  make  the  yards  of  a  certain  com- 
pany their  exclusive  stock  depot  at  a  certain 
place,  there  being  other  stock  yards  near  by 
charging  lower  rates.  Keith  v.  Kentucky  Cent- 
ral B  Co.  et  al.  816.  601. 

54.  Lumber— Railroad  Ties — Classification 
of  railroad  ties  in  different  class  from  other 
lumber  is  an  unjust  discrimination.  Beynolds 
V.  Western  New  York  d  P.  B  Co.  600.  685; 
Beynolds  v.  New  York  d  Phila.  B.  Co.    Id. 

55.  Rates  of  carrier  under  desire  to  keep  up- 
on its  line  a  material  for  which  it  has  use  or  to 
keep  the  price  low  for  its  own  advantage  can- 
not be  justified.    Id. 

56.  Lumber — Differences  in  rates  between 
hewn  and  sawed  lumber — Jackson  v.  St,  Louis, 
Arkansas  d  Texas  B.  Co.  476.  599. 

57.  Lumber  from  Dalton,  Ga. — Farrcn*  ▼. 
East  Tennessee,  Va.  d  Oa.  B.  Co.  et  al.  600, 764. 

58.  Lumber  from  Pair  Haven,  Yi.^  Orifflth 
V.  Delaware  d  Hudson  Canal  Co.  896,  483. 

59.  Meat  products  from  Chicfmo-^** Dressed 
Meat  Cases,*^2d4,  803,  814,  464.    ^ 

60.  Milk  from  Orange  Co.  N.  Y.^BowcUy. 
New  York,  L.  E.  d  W.  B.  Co.  467;  Be  MUk 
Traffic,  24,  292,  315,  467. 

61.  Mineral  water  from  Lansing.  Mich. — 
Michigan  Congress  Water  Co.  v.  Chicago  d  O. 
T.  B.  Co.  797. 

62.  Pearline,  classification— i^^tf  v.  South- 
em  BaUway  d  Steamsliip  Asso.  486. 

68.  Pearline  must  be  placed  in  fifth  class 
freight  in  classification  of  Southern  Railway 
&  Steamship  Association,  and  relative  differ- 
ence in  rates  on  pearline  and  common  soap 
must  not  exceed  difference  of  sixty  cents  per 
100  pounds  on  pearline  and  thirhrthree  cents 
on  common  soap.  I^le  v.  East  Tenrussee,  Va. 
d  Oa.  B.  Co.  600,  767. 

64.  Rates  for  carrying  pearline  and  common 
soap  to  be  maintaineid  by  Southern  Railway  & 
Steamship  Association,  stated.    Id. 

65.  Statement  of  ffrounds  of  difference  of 
classification  of  freight  by  railroad  companies 
given.    Id. 

59 
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66.  Petroleum  oil— ^ady  v.  Pa.  R.  Co. 
649.  810;  NieoUa  y.  Pd.  R.  Co.  649.  810;  Rice 
V.  We$twn  N.  T.  &  P.  R,  Co.  717.  792,  795. 
811;  Riee  v.  LouisvilU  d  NashviUe  R.  Co.  et  al. 
854.  876,  448.  478-482.  722. 

67.  Tenns  for  rolling  stock  for  transporta* 
lion  of  petroleum  oil  snould  be  uniform  and 
published  with  rate  sheets.  Rice  v.  LouisnOs 
dNaihviUe  R.  Co.  722. 

68.  If  from  peculiarity  of  traffic,  carrier 
cauDOt  supply  such  stock,  and  consignors  sup- 
ply  it  for  themselves  carriers  must  not  allow 
its  deficiences  in  this  particular  to  be  made 
means  of  putting  at  advantage  those  who  make 
use  in  same  traffic  of  facilities  it  supplies.   Id. 

69.  Charge  of  transportation  of  oil  in  tank 
cars  should  be  same  as  charged  for  transpor- 
tation of  barrel  shipments  of  oil.    Id. 

70.  That  there  are  greater  risks  to  carrier's 
property  from  such  shipments  does  not  Justify 
greater  charges  therefor.    Id. 

71.  Allowance  can  be  made  to  owners  of 
tank  cars  for  their  use.    Id. 

72.  United  States  supplies— A  carrier  may 
make  special  rates  with  individuals  to  enable 
the  latter  to  make  proposals  to  the  Interior  De- 
partment for  transportation  of  Indian  supplies, 
such  transportation  being  for  the  United 
States.    Re  Indian  8upplie$,  22. 

78.  Wheat  from  Ctolfax.  W.  T.^MeClaine 
T.  Oregon  R.  d  Nav.  Co.  895. 

74.  Wheat  from  Mazeppa.  Minn. — Raymond 
V.  Chicago,  MUtaaukee  A  St.  P.  R.  Co.  474. 627. 

75.  Wheat  from  Minnesota  towns — Boards 
of  Trade  Union  ▼.  Chicago,  MUwatikee  A  8t.  P. 
R.  Co.    608. 

IV.  Rbfusal  to  Furnish  Cars. 

76.  Rice  v.  LoumiUe  A  ydehviUe  R.  Co.  722. 

77.  Refusing  to  furnish  cars  for  transporta- 
tion, when  all  ears  are  needed  for  trans- 
portation of  fireiffht  which  has  aeoomulat- 
ed  along  the  lineTs  not  violation  of  Act.  .^• 
dU  V.  FUUburgh  dL.B.R.  Co.    601,  688. 

78.  It  it  duty  of  carrier  to  ftutiiali  emm 
ratably  to  shippers  along  its  line  until  the 
emergency  is  psssed.    Jd. 

79.  A  charge  of  preference  of  cars  to  one 
trade  over  another,  and  of  a  preference  to 
shippers  in  not  requiring  them  to  load  or  un- 
load its  cars  promptly  was  not  sustained  by 
the  evidenee.    Id. 

80.  At  times  of  speelal  pressure,  regular 
oostomere  are  not  entitl^  to  preference 
over  occasional  ones.  Riddle  t.  New  York,  L. 
m  d  W.  R.  Co.    787. 

81.  Shipper    need  not  make    epeelal 

eoatraet  with  carrier  to  be  entitled  lo  trans- 
portation for  goods.    Id. 

82.  Lees  desirable  firci^ht  must  be  ae* 
eepted  upon  reasonable  terms,  as  well  as  that 
which  is  more  desirable.    Id. 

88.  When  eqalpsient  of  carrier  usually 
applied  to  transportation  of  particular  article 
Is  not  eqnal  to  deiand,  oarrfer  most  ap- 
propriate other  cars  to  such  service.    Id. 

84.  Carrier  is  not  instifled  in  refusing  cars 
for  transportation  of  coal  at  certahi  point  by 
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fact  that  it  could  make  more  monej  hj 
inff  its  regular  coal  cars  on  another  portion 
of  its  line.    Id. 

85.  That  at  certain  time  article  can  not  be 
profitably  shipped  at  e»isttng  tariff 
rate  is  not  conclusive  evidence  Uiat  that  rate 
is  unreasonable.    Id. 

86.  The  N.  Y.,  L.  B.  A  W.  R  Co..  extending 
to  Dayton,  Ohio,  bv  agreement  beinff  consid- 
ered with  C.,C.,C.&i  I.  K.  Co..  extending  from 
Dayton  to  CincinDati.  an  initial  road  at  Cin- 
cinnati, with  the  right  to  make  rates  to  that 
place,  Cincinnati  must  be  treated  as  point  up- 
on line  for  the  purpose  of  proceeding 
against  the  company  for  unjust  discrimination 
in  furnishing  coal  cars.    Id. 

87.  Carrier,  charged  with  unjust  discrim- 
ination, may  show  that  it  made  extra  exer- 
tions in  good  faith  to  obtain  ears  for  ship- 
per from  connecting  line  to  whom  shipper  had 
to  look  for  such  cars.  Riddle  v.  Batumore  d 
0.  R.  Co.  701,  778. 

88.  In  absence  of  custom,  carrier  need  not 
notify  shipper  that  it  can  not  obtain  cars 

for  his  freight;  it  is  the  duty  of  the  shipper  to 
obtain  this  information  for  himself.    Id. 

89.  Refusal  to  carry  coal— .S^  v.  BaH  T^m- 
neesee,  Va.  d  Oa.  R  Co.etal.    498.  775. 

90.  Transportation  of  lumber— J/ifM&uri  d 
lU.  Tie  d  LAimber  Co.  v.  Cape  Oirardeau  d 
Southteestern  R.  Co.    292. 

91.  DakoU  whetLt—Holbrook  v.  8f.  Pktul, 
MinneapoUe  d  Manitoba  R.  Co.    815,828. 

92.  Manitoba  wheat— />0r6y  v.  St.  /\»«/, 
Minnea/poUe  d  Manitoba  R.  Co.    815. 

V.  Rbfusal  to  Apvord  FACiLmBs  to  Gov- 

KBonifo  Lines. 

98.  Interchange  of  traffic — Weatem  d  At- 
lantic R.  Co.  V.  Eaet  Tmn..  Va.  dOa.  R.  Co, 
488:  Woreeeter  Bsceureion  Oar  Oo.  v.  i\mift^* 
vania  R.  Oo.  811. 

94.  Burton  dtock  Car  Company,  which  far 
nishea  stock  cars  to  shippers  over  railroad,  does 
not  exchange  with  or  use  cars  belonging  to 
others,  and  Is  not  a  connecting  line  enUtlra  to 
equal  facilities  for  interchange  of  traffic  under 
section  8,  par.  2.  of  Act.  Burton  Stock  Oar  Ob.  ▼. 
Chicago  etc.  R.  R  Oo.    829. 

95.  Such  company  Is  not  unjustly  dlaoriml- 
nated  against  by  refusal  of  railroad  companies 
to  pay  same  rate  of  milage  for  Its  cars  aa  for 
ordinary  freight  cars.    Id, 

96.  Customary  milage  rate  for  freight  oars 
of  other  railway  companies  used  upon  paying 
company's  line,  and  which  payment  is,  l^  In- 
terchange of  cars,  practically  eqoallied  among 
different  roads,  is  not  the  measure  of  payment 
for  the  use  of  cars  belonging  to  other  persona 
than  railroad  companies.    la, 

97.  Charges  by  receiver  of  railroad  in  rtfa- 
tion  to  interstate  commerce  bttslne«  must  be 
reasonable  and  just;  and  there  can  be  no  dis- 
crimination aa  to  rates,  charges  or  fadllUea  for 
or  against  two  connecting 
ReMMny  (U.  &  C.  Ct.  FU.)  394. 

9&  Refusal  to  interchange  fteight— Omm 
V.  Richmond  d  Danville  R  Of.  490,  409,  TOt: 
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Eentucky  ds  IntL  Bridge  Oo.  t.  LauiavUie  dt 
Jfoikmae  R  Co.    703.715. 

99.  Refusal  to  accept  shipments  of  wheat 
unless  billed  to  elevators — Milwaukee  Chamber 
ofOommeree  v.  Ohieago,  M.  dbSt,  P.  B.Oo,  796. 

YI.  Carbiaob  of  Pabsbnosbs. 

100.  It  is  an  unjust  discrimination  to  remove 
a  colored  pasaenser  holding  a  first  class 
ticket  from  a  first  class  car,  to  a  second  class 
car,  less  clean  and  comfortable.  Heard  v. 
Georgia  R.  (Jo.  814,  719;  CouneUl  v.  Weetei-n  <fe 
Atlantic  R.  Oo,  292,  855,  688. 

101.  The  separation  of  white  and  colored 
passengers  is  lawful  if  the  accommodations 
are  equal  in  all  respects.    Id. 

102.  The  Ck>mmis8ion  declines  to  proceed  on 
the  plaintiff's  claim  for  damages,  for  injuries 
(lone  in  his  violent  removal  from  car,  leaving 
him  his  remedy  in  the  courts.    Id,    6i88. 

108.  Twenty-five  dollars  per  1,000  miles  is 
not  unreasonable  rate  for  milsMPe  ticket*  As- 
Moeiated  Wholesale  Oroeers  v.  Mtuouri  Pae,  R, 
Co.    821,898. 

104.  Rate  at  which  excursion  or  commu- 
tation tickets  are  sold  does  not  entitle 
milag^e  ticket  pnrehaeer  to  complain  of 

unjust  discrimination  if  charged  a  higher  rate. 
Id. 

105.  A  sale  of  milage  tickets  to  commer- 
cial travelers  at  lower  prices  than  they 
are  sold  to  public  generally,  is  an  unjust  dis- 
crimination. Id,;  Larrieon  t.  Chicago  ete.  R. 
R  Oo.  869. 

106.  A  release  of  liabilitj'  by  commer- 
cial travelers  is  not  a  good  consideration  for 
such  discrimination,    id.  869. 

107.  Section  2  of  Act  prohibits  giving  of 
passes  to  particular  persons,  and  the  excep- 
uon  allowed  in  section  22  in  favor  of  ofilcers  and 
employees  of  road  does  not  include  the  fami- 
lies of  such  persons.  Bx  parte  KoeMer  (U.  8. 
C.  Ct.)  317. 

108.  In  the  absence  of  an  actual  case,  the 
Commission  will  not  pass  upon  the  question  of 

ries  to  the  United  States  Fish  Commission. 
U.  8.  Commisnon  of  FUh  and  FWieries,  606. 

109.  Use  of  by  Territorial  Judge  of  DakoU. 
TutOev.  Northern  Pacific  R  Co.  488.  588. 

110.  Complaint  DesOer  v.  Chicago,  B.  d  Q. 
R  Co.  59a 

111.  Land  explorers  and  settlers  are  not 
entitled  to  lower  rates  than  the  general  public. 
6mith  ▼.  northern  Pae.  R  R.  Co.  611. 

112.  Rates  may  be  reduced  for  religious 
teachers  and  as  act  of  charity.  Be  Ruigioue 
Teachere,  21. 

118.  Emif^ants  from  Castle  Oarden,  New 
York  City.  Saverjf  v.  New  York  Central  db  H, 
R  B,  Co.  695;  Sa^  v.  Trunk  Linee,  488. 

114.  Fares.  Half  rate.  Be  Inmatee  of 
Nat.  Homes,  75.. 

115.  Passeneer  rates  between  Hot  Springs 
and  Arika,  IS.  C,  Hot  Springe  ▼.  West&m 
North  Carolina  R  Oo,  816. 

116.  Tickets.  Through  passenger.  Chi- 
cago dn  AUon  R  Co.  v.  Pa,  R  Co.  291,  298, 
857. 
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117.  Complaint  by  ticket  broker,  having  no 
apparent  interest  in  transaction,  ailing  dis- 
crimination in  allowing  transfers  of  return 
portions  of  tickets,  wiU  not  bo  entertained. 
Ottinger  v.  Southern  Pae,  R.  Co,  607. 

118.  The  Commission  will  not  make  rules  as 
to  free  bae^^ag^  until  violation  of  Act  is 
charged.  Be  Oraer  of  BaUway  Conductors,  18; 
Traders  db  Travelers  Union  v.  Phila.  db  Read- 
ing B,  Oo,  18,  62,  815,  871. 

119.  The  Commission  has  no  jurisdiction  in 
a  case  presented  Involving  agreement  between 
Traders  &  Travelers  Union  and  certain  car- 
riers, for  allowance  of  extra  free  baggage  to 
passengers  presenting  "ba^aee  indemnity 
certificate*'  issued  by  such  Un&n  uuder  ar- 
rangement made  prior  to  time  when  Act  went 
into  effect,    /d.  871. 

Briefs  and  Notes. 

Discrimination ;  ^neral  rule;  against  lo- 
calities; against  specific  article;  character, 
quantity,  value  of  ^ods;  classification;  un- 
derbilling;  competition;  furnishing  cars;  con- 
necting lines;  express  companies;  stations; 
yards;  terminal  facilities.    Note,  859-867. 

Difference  in  cost  of  service  so  as  to  justify 
reasonable  difference  in  rates.    725. 

Complainant  has  burden  of  proof.    724. 

Carriage  of  passen^^ers*    Note,  867. 

CLASSIFICATION     OF     FREIGHT. 

Idee  Chaboes  and  Discrimikation,  44-48. 

COLORED  PERSONS. 

1.  It  is  an  unjust  discrimination  to  remove 
a  colored  passenger  holding  a  first  class  car 
ticket  from  first  elass  car  to  a  second  class 
car,  less  clean  and  comfortable.  Heard  v. 
Georgia  B.  Co.  814.  719;  OoundU  v.  Western  d 
Atlantic  B.  Oo.  292,  855,  688. 

2.  The  separation  of  white  and  colored 

Sassen^rs  is  not  unlawful  if  the  accommo- 
ations  are  equal  in  all  respects.    Id, 

8.  The  Commission  declined  to  proceed  on 
plaintiff's  claim  for  damages,  for  injuries 
done  in  his  violent  removal  from  car,  leaving 
him  his  remedy  in  the  courts.    Id.  688. 

COMBINATIONS. 

1.  Any  one  member  of  a  Joint  combina- 
tion may  file  copies  of  joint  tariff  for  all 

the  members.    Be  FiHng  Copies  qf  Joint  Tariff, 
76. 

2.  Complaint  against  Trunk  Lines  alleging 
combinations  to  exclude  emigrant  company 
from  interviewing^  emi^^rants  at  Castfe 
Oarden,  New  York  City.  Savery  v.  Trunk 
Lines,  488. 

COMMERCE. 

L   POWBB  OF  CoNORBflS. 

II.  Statb  Powiers  akd  Rbstrictions. 

a.  Interstate  Commerce  Generally, 

b.  License  Tax  upon  Nonresidents, 

c.  PMee  Begulaiiens. 

d.  Foreign  UorporaUons. 

in.  LiNBS  WHObLT  Within  Statb;  Coh- 
irscTiNG  L1NB8;  Othbb  Subjects 
OF  Iktbratatb  Commbbcb  Act. 

BlUBFS  AND  NOTB8. 


880 


COMMBBOB,  I— II,  a. 


I.  POWBB  OF  CONQRBSa. 


1.  Power  to  regulate  interstate  commerce 
▼eeted  in  Congress  is  the  power  to  prescribe 
the  mles  by  which  it  shall  be  governed. 
OUnteetter  Ferry  Ch.  r.  Pennsyltama  (U.  8. 
Bup.  Ot.)  882. 

2.  The  power  of  Congress  Is  sapreme  over 
interstate  commerce,  unembarrassed  by  state 
laws.  Id.:  Stoekion  v.  Baltimore  eU.  R  R.  Oo. 
(U.  S.  C.  Ct.,  N.  JO  411.  S.  P.  cited  in  Bow- 
man V.  Chicago  dsN.W,ROo,  (U.  S.  Sup.  Ct.) 
838. 

8.  The  fkilare  of  Congress  to  make  express 
jreffolaiioBUB  indicates  that  the  subject  shall 
be  Tree.  OUnteester  Ferry  Co.  v.  Penwtylvania 
<U.  8.  Sup.  Ct)  882;  P-Wo.  etc.  Steamship  Co,  V. 
F&nntylvania  (U.  8.  Sup.  Ct.)  808;  Robbine  v. 
Taxing  DitMet  of  Shelby  Co.  (U.  8.  Sup.  Ct  j 
45;  8.  P.  cited  in  Bowman  t.  Chicago  A  N. 
W.  R.  Co.  (U.  8.  Sup.  Ct.)  820. 

4.  The  eontrol  of  wkm,jrigwMe  watei« 
constituting  channels  of  communication  be- 
tween States  and  foreign  countries  is  within 
conunercial  power  of  Congress.  Cited  in 
QUmeeeter  Ferry  Co.  v.  Penntylvania  (U.  8. 
Sup.  Ct.)  888;  8.  P.  cited  in  Bowman  v.  Chi- 
cago  db  N.  W.  R.  Co.  (U.  8.  Sup.  Ct.)  840. 

5.  Power  to  regulate  commerce  between 
States  extends  to  the  ereetion  of  piers. 
bridiT^s  and  all  other  instrumentalities  of 
commerce  which,  in  judgment  of  Congress, 
mav  be  necessary  or  exp^ient.  Stockton  v. 
Baltimore  ete.  R.  R.  Co.  (U.  8.  C.  Ct  N.  J.) 
411. 

6.  Act  of  Congress  of  June  16. 1886.  author- 
izing construction  of  bridg^e  aerosa  Siaten 
Island  Soandt  known  as  Arthur  Kill,  is 
valid  under  power  of  Congress  to  regulate  in- 
terstate commerce.  Id.;  Becker  Y.  Baltimore 
d  0.  R.  Co.  (U.  8.  C.  Ct  N.  Y.)  484. 

7.  Re^nlatioii  of  fares  and  freights  for 
transportation  between  different  States 
is  within  power  of  Congress.  Phila.  etc.  Steam- 
Mp  Co.  V.  PenneyltaiSa  (U.  8.  Sup.  Ct  808. 

n.   STATB  PoWBBS  AHD  RB8TBICTION& 

a.  Interetate  Commerce  OeneraUy. 

8.  Interstate  commerce  oonsists  of  inter- 
course and  traffic  between  citizens  of  different 
States,  and  includes  the  transportation  of  prop- 
erty and  the  navigation  of  public  waters  for 
that  purpose,  as  well  as  the  purchase,  sale  and 
exchange  of  commodities.  Oloueeetor  Ferry 
Oo.  T  Pmneylvania  (U.  8.  Sup.  Ct)  883.  8.  P. 
cited  in  Bowman  v.  Chicago  d  N.  W.  R  Co. 
(U.  8.  Sup.  Ct)  880. 

9.  Transportation  of  property  from  one 
State  to  another  is  interstate  commerce,  wheth- 
er carriers  engaged  in  moving  it  or  vehicles  on 
which  it  is  w)me.  cross  line  of  State  or  not 
Ss  parte  Eoehlor  (U.  8.  C.  Ct  Or.)  2a 

10.  A  traosportatioo  of  goods  under  one 
contract  and  bv  one  voyage  from  the  interior 
of  Illinois  to  New  York  is  interstate  com- 
merce. WaboMh  et$,  R  Co.  r.  People  (U.  8. 
Sup.  Ct)  81. 

11.  In  absence  of  Interference  by  Congress 
a  Stato  may  earry  on  works  of  a  looal 

cliaracter,  altaough  they  necessarily  more  or 
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lees  affect  interstate  commerce.  Ouaekita  etc 
Packet  Co.  v.  Aiken{V.  8.  Sup.  Ct.}  879;  Oloi^ 
eester  Ferry  Co,  v.  Penneylcania  (U.  8.  Sop. 
Ct)  892. 

12.  A  State,  can  not  regulate  Interstate 
commerce.  Wabaeh  etc.  R.  Oo.  v.  People  (U. 
8.  Sup.  Ct)  81;  Weetern  U.  Tel.  Co.  v.  Pendle- 
ton  (U.  8.  Sup.  Ct)  806. 

18.  A  state  tax  upon  interstate  commerce  Is 
▼oid.  Be  Eenniek  (Sup.  Ct.  D.  C.)  66.  8.  P. 
cited  in  Bowman  v.  Chieago  d  N.  W.  R  Oo. 
(U.  8.  Sup.  Ct)  880. 

14.  A  state  law  imposing  such  tax  is  not 
cured  by  including  in  its  provisions  subjects 
within  jurisdiction  of  State.  Phita.  etc.  Steam- 
ship Oo.  V.  Pennsylvania  (U.  8.  Sup.  Ct)  806; 
Be  Eenniek  (Sup.  Ct  D.  C.)  70.  8.  P.  cited 
in  Bowman  y.ClUeago  d  N.  W.  R  Oo.  (U.  8. 
Sup.  Ct.)  884. 

15.  No  State  can  impose  a  tax  upon  that  por- 
tlos  of  interstate  commerce  which  Is  involved 
in  the  transportation  of  persons  and 

property^  whatever  be  the  instrumentality  by 
which  it  is  carried  on.  Cited  in  Bowman  v. 
Chieago  d  N.  W.  R.  Oo.  (U.  8.  Sup.  Ct)  822.  8. 
P.  in  Oloueester  Ferry  Co.  v.  Penn^ftwnia  (U.S. 
Sup.  Ct)  382. 

16.  The  only  state  interferenee  with  the 
landing  and  receiving  of  passengers  and  freight 
which  is  permissible  is  eonflaed  to  such 
measures  as  will  prevent  confusion  among 
vessels  and  collision  between  them,  and  Insure 
their  safety  and  eonvenience  and  facili- 
tate the  discharge  and  receipt  of  passengers 
and  freight    Jd.  882. 

17.  State  law  reqalrin§^  outster  of  tss 
set  engaged  in  fordgn  commerce  to  paj  cer- 
tain smn  to  state  officer  on  account  of  each 
passen^r  brouffht  from  a  foreign  country 
is  void.  Cited  in  Bowman  v.  Chicago  d  N,  W. 
R,  Co.  (U.  8.  Sup.  Ct)  886. 

18.  Wharlki^e  is  subject   to   local  state 
laws.  Congresn  having  passed  no  Act  to  regu 
late  it     Ouachita  etc.  Hcket  Oo.  v.  Aiken  (U.  8. 
Sup.  Ct.)  879. 

12.  Charges  for  wharfkM  graduated 
hy  tonnage  of  vessels  using  wharf  are  not 
open  to  objection  tliat  they  are  duties  on  ton- 
age  within  meaning  of  Constitution,    id 

20.  Where  wiiarfage  eharges  are  reasonablo 
it  in  no  way  concerns  those  who  pay  them 
what  applieatioa  ismadeof  theprooeoda. 
Id. 

21.  The  appropriation  of  wharfage 
charts  to  maintab.  extend,  Uffht  and  pi>- 
lice  the  wharres  Is  unobjectionable,  althou^ 
profits  may  be  realized  by  lessees  from  the  <aty 
which  owns  them.    Id. 

22.  Goods  bron^^  into  a  Stato  for 
sale*  although  they  become  thereby  a  part  of 
the  mass  of  Us  property,  cannot  be  taxed  by 
reason  of  their  introduction  into  the  Stale  or 
because  they  are  products  of  another  State, 
Cited  in  PkOa.  etc.  dteamsh^  Oo.  v.  Penneyl- 
eaata  (U.S.  Sup.  Ct)811. 

28.  Illinois  Act  reir«l<ktlat 
tion  of  goods  under  one  contract  to  points 

jvnd  the  Stato  is  unconstitutlonaL     Wabask, 

St.  L.  dP.ROo.T.  Beopk{XJ.  S.  Sap  Ct)81. 

24.    State  tax  apoa  gnm  rseeipta  of 
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rallroada  for  carriage  of  freight  or  passen- 
gers into,  out  of  or  throu^  State,  is  void. 
ycMrgo  ▼.  Sieveni  (U.  8.  Sup.  Ct.)  51. 

26.  State  tax  upon  earnings  of  sleepiaif 
c»r  compajiy  encniged  in  transporting  pas- 
sengers from  one  State  to  another  is  void. 
Indiana  ▼.  Woodruff  Sleeping  d  Parlor  Coach 
Co.  (Sup.  Ct.  Ind.)  7»8.  S.  P.  cited  in  Waba»h, 
8t.  Louis  dP,R  Co,  V.  People  (0,  S.  Sup.  Ct) 
87. 

26.  A  state  tax  upon  a  steamship  eom- 
pany  upon  gross  reosipts  from  transportation 
between  different  States,  and  to  and  from  for- 
eign countries,  is  unconstitutional  Phila,  etc. 
Steamship  Co,  y.  Penneyhamia  (U.  S.  Sup.  Ct.) 
808. 

27.  The  capital  stock  of  a  forein  terry 
company  engaged  in  interstate  traffic  is  not 
taxable  by  State.  OUnuester  Ferry  Co.  ▼. 
Pennsylvania  (U.  S.  Sup.  Ct.)  882. 

28.  A  State  may  regulate  the  charges  of 
publie   warehouses.    Cited  in  Dis.   Op. 

Wabash  etc.  E,  Co.y.  People  (U.  S.  Sup.  Ct.)  44. 

29.  Indiana  Statute  reflpilatiBcr  ^ode  in 
which  messap^es  sent  by  telefir>*a>ph  com- 
panies, doing  business  in  that  State,  shall  be 
delivered  in  other  States  is  void.  Western  U. 
Tel,  Cb.v.  Pendleton  (U.  S.  Sup.  Ct.)806.  S.  P. 
cited  in  Wabash  etc.  R  Co.  v.  PscpU  (U.  S.  Sup. 
Ct)  87. 

80.  Issuing  policy  of  insnranee  is  not  in- 
terstate commerce.  List  v.  Peniuylvania  (Pa. 
Sup.  Ct)  784. 

b.  License  Tax  upon  Nonresidents, 

81.  A  license  tax  upon  nonresident  mer- 
chants, drummers  or  agents  is  invalid.  Bob- 
bins V.  Taxing  District  of  Shelby  Co.  (U.  S.  Sup. 
Ct)  45;  Corson  v.  Maryland  (U.  S.  Sup.  Ct) 
60;  Be  Henniek  (D.  C.  Sup.  Ct.)  66;  State  v. 
PraU  (Vt  Sup.  Ct)  299.  8.  P.  cited  in  Bow- 
man V.  Chicago  dt  K  W.  B.  Co.  (U.  S.  Sup.  Ct.) 
884. 

c.  PMee  Begulations, 

82.  Arkansas  Act,  1885,  February  27,  pro- 
hibiting ^eater  ohar^  than  specified  in 
bill  of  ladtngt  and  imposing  a  penalty  for 
refusal  to  deliver  on  payment  or  tender  of 
charges  as  shown  in  such  bill,  is  within  police 
power  of  State.  LitUe  Bock  d  F.  S  R  Co.y. 
Bdnniford  (Sup.  Ct.  Ark.)  580. 

88.  Police  power  of  State  defined  and 
illustrated.    Cited  in  Id.  581. 

84.  State  cannot  nnder  eoTer  of  exerting 
its  police  powers  substantially  prohibit  or 
burden  interstate  eommeree.  Cited  in  Bow- 
man V.  Chicago  d  N.  W.-  B  Co.  (U.  S.  Sup. 
Ct.)882. 

85.  State  statute  requiring  locomotive  en- 
sfaieers  to  be  licensed  is  not  regulation  of 
Interstate  commerce.  Cited  in  Id.  840.  S.  P. 
in  Smith  V.  Alabama  (U.  S.  Sup.  Ct.)  801 

86.  Fee  to  be  paid  hj  applicant  for  ex- 
amination is  not  provision  for  raising  revenue 
and  is  not  tax  upon  transportation.    Id.    804. 

87.  State  statute  which  conflicts  with 
common-law  exercise  of  powers  of  Congress 

Ihteb  8. 


over  commerce  must  flrire  way  to  suprem- 
acy of  national  authority.    Id, 

88.  Rhode  Island,  Public  Statute,  chap.  684, 
§  1,  prohibiting  the  keepin^r  of  intoxicat- 
ing Uqnors  Jor  sale  is  not  obnoxious  to  Fed- 
eral Constitution  conferring  exclusive  power 
to  regulate  commerce  upon  Congress.  State 
V.  Fitapatriek  (Sup.  Ct.  R.  I.)  718.  S.  P.  cited 
in  BowmanY.  Chicago  db  N.  W.  B.  Co,  (U.  S. 
Sup.  Ct)  885. 

89.  Iowa  Code.  §  1558,  forbidding  carri- 
er to  brinfif  into  State  intoxicating  uqnors 
without  first  having  certificate  therein  required 
is  regulation  of  commerce  and  void.  Bow- 
man V.  Chicago  dbN.W.B  Co.  (U.  S.  Sup.  Ct.) 
828. 

40.  It  is  not  legitimate  exercise  of  police 
power.    Id. 

41.  Prohibiting  driving  or  eonveyinif 
of  certain  cattle  into  State  between  certain 
days  in  each  year  is  void  as  regulation  of  com- 
merce, and  is  not  legitimate  exercise  of  police 
power.    Cited  in  Id.  882. 

42.  Under  police  power,  State  mm^y  pro- 
hibit spread  of  crime  or  pauperism  or  dis- 
turbance of  the  peace;  it  may  exclude  from  its 
limits  convicts,  paupers,  idiots  and  lunatics,  aa 
well  as  persons  afficted  with  contagious  dis- 
eases.   Cited  in  Id. 

d.  Foreign  Corporations. 

48.  State  Legislature  may  prescribe  condi- 
tions upon  which  foreign  corporation  may  do 
business,  unless  engaged  in  interstate  com- 
merce. List  V.  Penneylvania  (Pa.  Sup.  Ct) 
784;  Indiana  v.  Woodruff  Sleeping  d  Parlor 
Coach  Co.  (Sup.  Ct.  Ind.)  798;  Stockton  v.  Bal- 
timareetc.  B.  Co.  (U.  S.  C.  Ct.  N.  J.)  411.  Cited 
in  Barron  v.  Burnside  (U.  S.  Sup.  Ct.)  295. 

44.  Confpress  can  confer  upon  a  state 
corporation  powers  not  contained  in  its  orig- 
inal charter.  Stockton  v.  Baltimore  etc.  B.  B. 
Co.  (U.  S.  C.  Ct.  N.  J.)  411. 

45.  Louisiana  Constitution,  g  286,  proTid- 
in^r  that  a  foreign  corporation  shall  have  a 
place  of  business  and  an  a^^ent  upon  whom 
service  may  be  made  within  the  State,  is  void 
as  a  restriction  on  navigation.  New  Orleans  A 
M,  Packet  Co.  v.  James  (U.  a  C.  C:  La.)  599. 

46.  Iowa  Act  of  April  16,  1886.  seeking  to 
make  the  right  of  f  ordgn  corporations  to  trans- 
act business  in  Uiat  State  dependent  upon  sur- 
render of  rifl^ht  to  remove  canses  to  fed- 
eral courts,  is  invalid.  Bturron  v.  Burrmde 
(U.  a  Sup.  Ct.)  295. 

47.  A  corporation  is  a  citisen  of  the 
State  by  which  created,  so  far  as  its  right 
to  sue  and  be  sued  in  the  federal  courts  is  con- 
cerned.   Id. 

in.  LiKBS  Wholly  Within  State;  Con- 

KBCTiNO  Links;  Othbr  Subjects  of 

Intsrstatb  C^mcsRCB  Act. 

48.  The  word  '^line**  in  the  Act  to  Regu- 
late Commerce  means  a  physical  line,  not 

a  business  arrangement.    Boeton  A  A.  R  Co, 
V.  Boeton  d  L.  B.  Co.  571. 

49.  Short  road  used  as  means  of  con- 
ducting into^tate  traffic  in  coal  hy  companies 
owning  conneetinfl^  interstate  roads  is  sub- 
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lect  to  Act  to  Begulate  Commerce.    Heck  r. 
Eati  Tennmee,  V.  db  Q.  E.  Co.  T75. 

60.  Such  road  must  be  »ee«ssible  to  in- 
terstate shippers  on  oqiud  and  reasonable 
termfly  and  cannot  be  used  to  discriminate  be- 
tween mine  owners  on  Its  line.    Id, 

61.  Knowledge  of  carrier »  whose  line  is 
wholly  within  State,  that  the  ultimate  dosti- 
lUbiioii  of  freight  is  without  State  will 
not  make  it  subject  to  Interstate ,  Commerce 
Act.  Missouri  etc.  Lumber  Oo,  v.  Chpe  Oirar- 
deem  dk8.  R  Co,  607. 

• 

62.  Bills  of  ladini;  over  conneotinif 
lines  to  points  bev'ond  the  StatOf  issued 
by  a  railroad  whose  line  is  entirely  within  one 
State,  are  subjects  of  interstate  commerce.  Be 
Annapolis,  W,  d  B.  R  Co.  816. 

68.  Interstate  Commerce  Act  does  not  apply 
to  earriaffe  wholly  within  a  State  of 
property  shipped  from  or  destined  to  a  point 
withoutf  not  in  a  foreign  country.  Exparte 
KoefUer  (U.  8.  C.  C.  Or.)  28. 

64.  Express  business  conducted  by  a 
railroad  company  is  within  the  Interstate 
Commerce  Act;  odiler  as  to  indcfpendent  ex- 
press companies.  Be  E^epress  Companies,  22, 
817.  868.  448.  461.  466.  677. 

65.  Communication  that  bridge  company 
discriminates  against  bieyelers.  Be  Kenton 
Wheel  Club  of  Conington,  28. 

Brdsfs  akd  Notes. 

* 

Power  of  Conflrress;  how  far  exclusive. 
ybtss,909,  861;  81,  786.  825;  (U.  8.  Sup.  Ct.) 
46-68.  807.  882;  (U.  S.  C.Ct.)411. 427;(8up.  Ct 
D.  C.)  66-69. 

Power  of  Congress  to  regulate  navigation. 
(U.S.C.Ct.N.Y.)421.  485. 

State  powers  and  restrictions.  Note,  868. 

State  tax  upon  interstate  commerce  is  void. 
(U.  S.  Sup.  Ct.)  46-68. 807.  882;  779.  800;  (Sup. 
Ct.  D.  C.)  66-69. 

It  makes  no  difference  whether  such  com- 
merce is  carried  on  by  individuals  or  corpora- 
tions.   801. 

Tax  on  fares  is  tax  on  passengers.    800. 

State  quarantine  laws  do  not  derive  validity 
from  their  adoption  by  Congress.    807. 

State  police  powers.    Note,  868. 

State  possesses  power  to  adopt  police  regtila- 
tions.    826. 

State  laws  prohibiting  manufacture  of  in- 
toxicating liquors  are  valid  police  regulations. 
825. 

State  mav  exercise  its  police  power,  even 
when  it  incidentally  operates  upon  conunerce. 
806. 

What  is  interstate  eommeree.  Note, 
868. 

Transportation  of  passengers  from  one  State 
to  another  is.    806. 

Business  of  ferriage  between  different  States. 
(U.  S.  Sup.  Ct.)  884. 

Telegraphing  from  one  State  to  another  is. 
(U.  S.  Sup.  Ct.)  807. 

Foreiom  eorporations;  rishts  and  priv- 
ileges.   (U.  S.  Sup.  Ct.)  295. 

Ihtbb  S. 


State  law  impairing  right  of  removal  to  fed- 
eral court,  as  condition  of  doing  businaas,  is 
void.  •  Id, 

Lines  within  Aet— Lines  wholly  within 
State;  "common  control,  management  or  ar- 
rangement for  continuous  carriage;"  Interstate 
Commerce  Act.  $  1;  English  Regulation  of 
RaUways  Act  of  1878.  §  11.    Note,  868. 

COMMERCIAL    TRAVELERS.      See 

COMHBBCB.   II,  b. 

1.  A  sale  of  milage  tickets  to  commer- 
cial travelers  at  a  rate  lower  than  to  other 
passengers  is  an  unjust  discrimination.  Asso- 
ciated Wholesale  Orocers  v.  Missouri  Paeifie  R 
Co,  821.  898;  LarrisonY.  Chieagoete.R  R  Oo. 
860. 

2.  A  release  of  liability  by  commerdal 
travelers  is  not  a  good  consideration  for  such 
discrimination,    m,  860. 

COMMISSION.  (Thb   Ihtbrstatb  Com- 
MKROB.)  See  Rules;  Rulings. 

1.  Commission  has  no  Jnrisdietion  in  a  ca«e 
presented  involving  agreement  between  Trad* 
ers  &  Travelers  Union  and  certain  carriers,  for 
allowance  of  extra  free  baggage  to  passencers 
presenting  ''baggage  indemnity  certificate  is- 
sued by  such  Union,  onder  arrang^esseat 
made  prior  to  time  when  Aet  went  into  ef- 
fect. Traders  it  Travelers  Union  v.  PhUa.  etc, 
RROo.  871. 

2.  The  Commission  has  no  authority  to  call 
a  railroad  company  to  account  for  a  wrong 
committed  prior  to  time  when  Act  went  into 
effect.  Eo&rook  v.  8t.  P^ul,  M,  dM,R  Oo. 
828. 

8.  The  Conunission  can  not  eonstme  the 
Aetbeforeviolation  thereof  charged.  B0 
Order  of  Railway  Conductors,  18;  Be  Theairieal 
Bates,  18;  Be  Inmates  of  Nat,  Homes,  78.  76. 

4.  In  the  absenee  of  an  aetnal  ease,  the 
Commission  will  not  pass  npon  the  qnae 
tion  of  passes  to  the  United  States  Pish  Con 
mission.    Be  United  States  Commission  ^  FUh 
and  Fisheries,  606. 


6.  The  Commission  has  no  power  to 
rates  generally,  but  onW  to  delermioe 
whether  rates  imposed  by  railroads  are  In  000- 
flict  with  statute.  Thatcher  v.  Fitehburg  R  R. 
Cb.866. 

6.  The  Commission  has  no  powwi*  to  •«• 
foree  oontraets*  nor  has  it  any  general  power 
to  manage  business  of  carriers.  Traders  d" 
TravdersUnion  v.  PhOa, etc,  R  R  Co,    371. 

7.  The  Commission  has  only  a  Hiitod 
power*  expressly  defined  by  the  Act.  to 
interfere  to  prevent  wrong  and  oppression 
in  specified  cases.  Id,;  Be  Iowa  Barb  Ststi 
Wire  Co,  606. 

8.  While  the  Aet  authorises  the  Oomoils- 
sion  to  permit  exceptions,  it  does  not  author- 
ize it  to  require  ezceptioasu  Thatcher  v. 
FitcJkburg  R  R  Oo,    m. 

9.  Where  the  eossplaint  does  ac»t  stato 
a  case  within  its  JurCsdietion*  the  Conunis- 
sion will  not  express  an  opinion.  Bs  Imvs 
Barb  Steel  Wire  Cb.  606. 


10.  The  Commission  will  not 

mlinff  where  petitioner  alleges  lafall- 
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^  of  praetlee  sought  to  be  authorized.  B0 
mport  Trade  qfBoUan,  25. 

11.  The  Commission  does  not  report  eu- 
mulatlTo  evideneo  or  mere  details  of  evi- 
dence already  embraced  in  substantial  facts 
stated,  upon  which  its  findings  are  made. 
Middle  ▼.  Pittiburgh  dL.B.R  Ch.  778. 

COMMON  ULW. 

There  is  no  common  law  of  the  United 
States  distinct  from  the  common  law  of  Eu- 
gland  as  adopted  by  the  several  States,  each  for 
Itself,  applied  as  its  local  law,  and  subject  to 
such  alteration  as  may  be  provided  by  its  own 
statutes.  Cited  in  miith  v.  Alabama  (U.  8. 
Sup.  Ct.)  808. 

COMMUTATION  TICKET.    See  Tick- 

BTS,   6. 

COMPETITION. 

That  there  is  competition  in  carriage  of  per- 
sons or  property  to  or  from  a  particiDar  place, 
is  a  circumstanc0  that  juatifies  a  carrier,  un 
der  section  4,  to  charge  less  for  a  lon^ 
haul  to  or  from  such  place,  than  a  short  one 
included  therein.  Ex  parte  Koehler  (U.  S.  C. 
Ct.  Or.)  817;  Re  Southern  B.  dk  8,  A$so.  278. 

COMPLAINT.    See  Plbadino  and  Pbac- 

TIOB,  I. 

CONDEMNATION   PROCEEDINGS. 

See  Eminent  Domain. 

CONNECTING   LINES.    See   Chabobs 
AND  Discrimination,  V. 

1.  The  Interstate  Commerce  Act  onlv-  ap- 
plies to  such  carriers  as  nse  a  railway 

or  a  railway  and  water  craft  under  common 
control  or  management  for  a  continuous  car- 
riage or  shipment  of  property  from  one  State 
to  another.  Ex  parte  Koemer  (U.  S.  C.  Ct 
Or.)  2a 

2.  The  Act  does  not  apply  to  railroad 
wholly  within  State*  joining  with  con- 
necting steamers  in  independent  although 
concurrent  reduction  of  rates,  unless  goods  are 
going  to  or  from  a  foreign  country.    Id. 

8.  Burton  Stock  Car  Company,  which  fbr- 
nishes  stock  cars  to  shippers  over  railroad, 
does  not  ezchan^  with  or  use  cars  belong- 
ing to  others,and  is  not  a  connecting  line  enu* 
tlM  to  equal  facilities  for  interchange  of  traffic 
under  section  8,  par.  2.  of  Act.  Burton  Stock 
CarCh.  ▼.  Chicago  etc.  B.  B.  Co,  829. 

4.  Snch  company  is  not  unjustly  dis- 
criminated ag^fcinst  by  refusal  of  railroad 
companies  to  pay  same  rate  of  milage  for  its 
oars  as  for  ordinary  freight  cars.    Id. 

6.  A  carrier  is  not  liable  for  rates  made 
by  a  connectiniT  road.  AUen  v.  LouimUe, 
if,  A.  A  0,  B.  Oo,  ((21;  Orewe  v.  Biehmond  d 
D,  B.  Oo.  708. 

6.  Where  in  a  proceeding  against  several 
•connecting  roads  for  violation  of  section  4,  one 
claims  that  its  only  participation  consisted  in 
faring;  in  low  charges  on  lon^  haul* 
<X)mplaint  should  not  be  dismissed  as  against 
it.  BoiOtm  d  A.  B.  B.  Co,  v.  Boetan  db  L.  B, 
B.  Co.  571. 

Inter  S. 


7.  In  absence  of  statutory  authority,  one 
railroad  company  can  sell  tickets  over  road 
of  another  company  only  by  agree- 
ment. Chicago  dbA,  B,  B,  Co,  v.  FmnsykMimiia 
Co,  857. 

* 

8.  The  Act  does  not  require  one  compa- 
ny to  sell  through  tickets  over  road  of  an- 
other.   Id. 

9.  Railroad  companies  may  forbid  their 
agents  to  receive  commissions  for  sale  of 
tickets  over  other  companies'  roads.    Id, 

10.  The  practice  of  one  company's  pay- 
ing the  afi^ents  of  another  company  a  com- 
mission for  sellinsf  tickets  over  former's 
road  is  not  reasonable  or  proper.    Id, 

CONSTITUTIONAL  ULW.    See  Com- 

MBBOB. 

1.  Arkansas  Actt  1885,  February  27,  pro- 
hibiting greater  charge  by  a  carrier  for  transpor- 
tation of  freight  than  specified  in  bill  of  lad- 
ing, and  imposing  a  penalty  for  refusal  to  de- 
liver on  payment  or  tender  of  charges  as  shown 
in  such  Difl,  is  not  special  legislation,  nor  a 
regulation  of  interstate  commerce,  but  with- 
in police  power  of  State.  Litde  Bock  d  F, 
8.  B.  Co.  V.  Hanwiford  (Sup.  Ct.  Ark.)  580. 

2.  An  Act  beinff  general  and  uniform  in  its 
operation,  upon  all  persons  coming  within  the 
class  to  which  it  belongs,  is  not  upeeial.  Cited 
in  Id.  581. 

Briefs  and  Notbs. 

Constitutionality  of  part  of  Acc  (U.  S.  Sup. 
Ct.)  296. 

CONSTRUCTION.    See  Act  to  Rbou- 
ultb  Commerce. 

CONTINUANCE  AND  ADJOURN- 
MENT. 

Adjournment  and  extension  of  time  is  with- 
in discretion  of  Commission.  Bute  7,  Appen- 
dix I,  848. 

CONTINUOUS  CARRIAGE. 

Complaint  alleging  interruption  of  continu- 
ous carriage  in  violation  of  section  7.  Plum- 
mer  v.  Umon  Pae.  R  Co.  596;  Baymond  v. 
Chicago,  B.  d  Q.  B.  B.  Co,  592. 

CONTRACTS. 

The  Commiasion  has  no  power  to  en- 
force contracts.  Tradere  d  Travelere  Union 
V.  Phila.  etc.  B,  Co,  871. 

CORPORATIONS.  See  Commerce.  II,  d. 

COURTS.    See  Appeal  and  Error. 

1.  The  Jurisdiction  of  federal  courts  can- 
not be  affected  bv  state  legislation.  Barron  v. 
Bumtide  (U.  S.  Sup.  Ct.)  295. 

2.  A  corporation  is  a  citizen  of  the  State 
by  which  created,  so  far  as  its  right  to  sue  and 
be  sued  in  the  federal  courts  is  concerned.  Id, 

CUSTOM  AND  USAGE. 

That  a  railway  company  for  some  time  paid 
cost  of  haulUifif  0^  from  complainant's 
wharf  to  station  is  not  ground  for  com- 
pelling such  payment  by  the  company.  Pron- 
tdenee  Coal  Co.  v.  Proffidenee  d  W.  R  Co,  dCA. 
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DAMAGES. 

A  el»lm  for  pecuniary  damages  eiitltlea 
the  defendant  to  a  Jurjr  trial,  and  the  Inter- 
state Commerce  CommiMion  will  not  consider 
it.  Peek  v.  East  Tennme$,  V.  dQ.R  Oo,  77S; 
OounM  T.  Wetiem  d  A.  R  Oo.  292,  859,  688; 
RiddkY,  New  York,  L,  B.  eft  W.  B,  Oo.  787. 

DEFIMITIOiraL    See  Chabobs  and  Dis* 

OBIMINATION,  17;  COMXBBOB,  8,  88. 

Interstate  commerce.  Ex  parte  Koehler  (U. 
a  C  Ct.  OrjL  28;  Olowsester  FBrry  Oo.  ▼. 
PsnMyltania  (U.  8.  Sup.  Ot.)  882.  S.  P.  cited 
in  Bowman  v.  OMcago  d  KW.  R  Oo.  (U.  S. 
Sup.  Ot.)  880. 

Bribfb  akd  Notbs. 

Interstate  commerce;  what  is.  Note,  858; 
(U.  S.  0.  Ot.  N.  J.)  420. 

Power  to  regulate.    (U.  S.  0.  Ot.  N.  J.)  420. 

DEPARTMEHT  OF  STATISTIOa 

Oreation  of,  bj  Oommission;  auditor  ap- 
pointed.   854. 

DEPosmoNa 

Depositions  may  be  taken  as  provided  by  U. 
S.  R  S.,  ^  868.  864,  without  application  to 
Oommission.  Bute  2  as  amended.  ApperuUat 
U.  848,  410. 

DEPOTS. 

Carriers  cannot  make  the  yards  of  a  certain 
company  their  exclusive  stock  depot  at  a  cer- 
tain place,  there  being  other  atoek  yards 
near  by  charging  lower  rates.  Keith  t.  Ken- 
tucky Cent.  B.  B.  Oo.  601. 

DlSCOmrr.    see  Rbbatb. 

DI8CBIMIHATI01I.    See  Orarobs  awd 
Discrimination. 

DismssAL    AHD    Discoimyu. 

ANOE. 

1.  Motion  for,  may  be  made  at  hearing. 
Buk^,  Appendix  I,  m. 

2.  Leave  should  be  granted  to  withdraw  pe- 
tition when  potiiioiier  allocs  lefl^alitr 
of  praetleo  sought  to  be  authorized.  Be 
Estport  Trade  of  Boeton,  26, 

8.  Where  no  overt  acts  of  miaeoiidiici 

on  part  of  defendant  railroad  appearst  the 
Oommission  has  no  discretion  but  to  dismiss 
complaint.  Hofbrook  v.  8t.  Pmd,  M.  d  M.  R 
Oo.m. 

4.  Petition  charging  exorbitant  rates  will 
be  dismissed  where  rates  are  redueed  be- 
fore hearlnff*  FuUon  v.  Ohieago  etc.  B.  R 
Oo.  875;  HarfSng  v.  OMeaffo  ete.  B.  R  Ob.  875. 

5.  The  pleadings  presenting  issues  of  fact 
and  BO  oTideaee  being  preeentedt  the  case 
will  be  dismissed.  Leoiimt  v.  Union  Am.  R 
Cb.  627. 

6  Upon  fitilure  of  complainant  to  stppear 
at  hearinffy  complaint  will  be  disnussed. 
Jaekeon  v.  ».  Louie,  A.  d  T.  R  Oo.  599. 

7.  Oomplaiat  for  over  charge  withdrawn 
where  complainants  receipt  in  full  settlement 
for  over  charges  was  shown  by  respondent 
Btahl  V.  Oregon  R  d  Nae.  Oo.  814. 

Intsr  S. 


DRUMMERS.      See    OoimmBfli,    lU  b; 

OOKMSRCIAIi  TrAVRLBRS. 

EMIORAHTS.    See   Oharqbs  and   Dn- 

ORnaNATION,  118. 

EMINENT  DOMAIN. 

United  States  may  condemn  land  within 
State  without  consent  of  State.  Stockton  r. 
BaUimore  etc.  R  Oo.  (U.  S.  0.  Ot  N.  J.)  411. 

Briefs  and  Notbs. 

Exercise  of  right  of,  by  United  States, with- 
out consent  of  State.  (U.  S.  0.  Ot.  N.  J.)  4d6. 

Right  to  compensation.  (U.  S.  0.  Ot  K.  J.) 
414. 


Section  2  of  the  Act  prohibits  giving  of 
paaaea  to  particular  persons;  and  the  excep- 
tion allowed  in  section  23  in  favor  of  offlcera 
and  employees  of  road  does  not  include  the 
families  of  such  persons.  A  parte  KoMtr 
(U.  S.  0.  Ot)  817. 

ERROR.    See  Afpbal  and  Sbbor. 

EVIDENCE.  SeeDBPoarnoNS;TMTXM<»T. 

1.  The  burden  of  proof  is  on  petitioner 
chu^ng  exaction  of  unreasonable  rales.  Hmrd- 
ing  V.  Ohieagoetc  R  Oo.  876. 

2.  In  case  of  complaint  for  violation  of  seetloB 
4  of  Act  tiie  burden  of  proof  is  on  the  carrier 
to  justify  any  departure  from  the  ceneral  mW 
preM^bed  by  statute,  by  showing  ttiatdrciim 
stances  and  conditions  are  dissimilar.  Bs 
Southern  R  d  8.  Aaeo.  278. 

EXCURSION  TICKETS. 

Rato  at  which  excursion  tickets  are  sold 
does  aot  entitie  milage  ticket  purchaser  to 
complain    of    unjust    dJaeriml  natfow    If 

charged  a  higher  rate.    Amo.  Wkoieeale  Qroan 
J.  Jfyeouri  FtMcyte  R  Oo.  898. 

EXPRESS  COMPANIES. 

1.  Bxpress  business  conducted  by  a  railroad 
company  is  vrithin  the  Interstate  Oommeroo 
Aett  ahter  as  to  independent  express  compa- 
nies.   Be  Bxpreee  Oompaniee,  22,  077. 

2.  Pleadings,  etc    817,  888.  448,  461.  456. 
FARES.    See  Ratbs. 

FEDERAL  COURTS.    See  Ooubti. 

FERRIES,    See  Oommbbob,  87. 

A  ferry  is  a  means  of  commercial  intercourse 
botwooB  Stsbtos.  bordering  upon  dividing 
waters,  and  it  must  be  conducted  without  im- 
position hj  SUtes  of  taxes  upon  the  commerce 
between  them.  Okmceeter  Fernf  Oo.  ▼.  Ana 
egtieaniia  (U.  &  Sup.  Ot)  882. 

FISH  AND  FISHERIES. 

The  traasportaiioB  of  fish  and  eggs,  dis- 
tributed bj  Uie  Ualtod  Sis^toa  CosBsilMlaia 
of  Fish  and  Fisheries,  is  within  the  exoeptioa 
of  section  22  of  the  Act  Be  UnOtd  Statm  Oem 
mieeion  of  Flth  and  FUheriee,  809. 
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FOBEIGH     CORPORATIONS.      Bee 

COMMBROB,  II,  d. 

FOURTH   SECTION.     See  Lorg  ard 
Shobt  Haiti*. 

FREE  PASSES.    See  PABass. 

HEARING.    See  Cortinttarob  ard  Ad- 
JOURRiCBRT;  Rbhbabiro;  Rulbs,  4,   10. 

1.  Carrier  deeming  complaint  insufflcieot 
may  aerre  notice  for  hearing  on  complaint 
without  answer,  and  facts  ttatod  are  admitted. 
Motion  to  dismiss  for  insufficiency  may  be 
made  at  hearing.    Rule  6,  App&ntUx  I,  842. 

2.  Final  hearings  shall  be  had  forthwith 
without  dilatory  motions*  etc.  AbbocuU- 
edWhoUtale  OrocenY,  MisBouriF^.  B,  Oo.  821 

8.  Upon  fiailare  of  complainant  to  ap- 
pear at  hearing,  complaint  will  be  dismissed. 
Jackson  ▼.  8t.  Louis.  A,  d  T,  E,  Oo.  699. 

IMMIORATION.    See  Commbrgb,  42. 

INSURANCE.    See  Cohmbbcb,  80. 

INTERCHANGE  OF  TRAFFIC.    See 

Chakgbs  ard  Dibgrihiration,  v. 

INTERSTATE  COMMERCE.   See  Com- 

MBRCB. 

INTERSTATE     COMMERCE     ACT. 

See  Act  to  Rboulatb  Ck)HHBBCB. 

INTERSTATE  COMMERCE  COM- 
MISSION.   See  CoHMisaioR. 

INTOXICATING  U^UORS.    See  Com- 

MBBOB,  88-40. 

JOINT  TARIFF. 

1.  Joint  tariffs  to  be  printed  In  ordinary 
type,  and  copies  kept  at  every  depot  or  station 
upon  the  line  of  the  carriers  uniting  thercdn. 
Order  as  to  PubUcaHon  cf  Joint  Tariffs,  598. 

2.  Any  one  member  of  a  Joint  combina- 
tion may  file  copies  of  Joint  tariff  for  all  the 
members.    B0  FiUng  Oojpies  of  Joint  Tariff,  76. 

JURISDICTION.  See  Chabgbs  ard  Dm- 
omMiRATiOR,  110;  Commibsior;  Cor- 
TRAOTs;  CoUBTB;  Damaqbs. 

JURY. 

A  elaim  for  pecuniary  damaMs  eati- 
tles  the  plaintiff  to  a  Jury  trial  andthe  Inter- 
state Commerce  Commission  will  not  consider 
it.  Peek  t.  Bast  Tonnmee,  V.  d  G.  B.  Oo.  775; 
OoundU  T.  Wsitem  d  A.  B.  Oo.  688;  Biddk  ▼. 
Now  York,  X.  B.  db  W.  B  Oo,  19t. 

LAND  EXPLORERS. 

Land  explorers  and  settlers  are  not  entitled 
to  lower  rates  than  the  general  public  8mUh 
T.  Northom  Pae.  B.  B  Ch.  611. 

LICENSE.    See  Commbbob.  II»  b;  86.  86. 
UVE  STOCK. 

1 .  Carriers  cannot  make  the  yards  of  a  certain 
company  their  exclusive  stock  depot  at  a  cer- 
tain place,  there  being  other  stock  yards  near 
by  charging  lower  rates.  Keith  t.  Kentucky 
OnU.  B,  Oo,  816,  601. 

2.  Conveyed  in  Burton  stock  cars,  rates  for. 
Irteb  S. 


Burton  Stock  Car  Oo.v.OUcago,  B,  d  Q.  B.Oa. 
829. 

LONG  AND  SHORT  HAUL. 

L   GbRBRAL  RULBS;  CIBOUM8TARCB8  JUBTI- 
FTIRO  GrBATBR  ChABGB  FOR  LbSSER 

Haul;   Complairtb  fob  Yiolatior 
OF  Sectior  4. 

II.   SUSFBRSIOR  of  FoUBTH  SbOTIOR. 

ni.  Applioatiors  for  Susfbrsior. 
Bribfb  ard  NOTB8. 

I.  Obnbral  Rulbs;  Circumstarcbs  Jubti- 
fyiro  Qreatbr  Chabob  fob  Lbssbr 
Haul;  Complaints  for  Yiolatior  of 
Sbotior  4. 

1.  Circular  as  to  short  haul  rates.    601. 

2.  The  joint  rates  on  lon^  hauls  usu- 
ally are,  and  should  he,  proportionately  lowor 
than  local  rates  on  short  hauls.  ForrorT. 
Bast  Tennessee,  V.  d  O,  B.  Oo.  764. 

8.  The  Act  to  R^ulate  Conunerce  aids  the 
rule  making  the  m^greftBXe  eliar^  of 

transportation  of  freight  less  in  proportion 
every  hundred  miles  after  the  first    Id, 

4.  The  prohibition  in  section  4  of  the  Interstate 
Commerce  Act  is  limited  to  cases  in  which 
eircumatanees  and  conditions  are  substan- 
tially aimilar.  Be  Southern  B.d  8.  Asso.  27S. 

6.  Carriers  are  required  to  jud^^  in  the 
first  instance  with  regard  to  the  •imilarity 
or  dissimilarity  of  the  circnmatancee  or 
conditions  that  forbid  or  permit  a  greater 
charge  for  a  shorter  distance.    Id. 

6.  Judgment  of  Carriers  in  respect  to 
eircumstaneea  and  conditions  is  not  final 
and  is  subject  to  authority  of  the  Commission 
and  of  the  courts  to  decide  whether  error  has 
been  committed  or  statute  Tiolated.    Id. 

7.  In  case  of  complaint  for  violation  of  sec* 
tion  4,  the  burden  of  proof  is  on  the  carrier 
to  Justify  any  departure  from  the  general  rule 
prescribed  by  statute,  by  showing  that  ebv 
eumetaacee  and  conditions  are  dissimilar. 
Id. 

8.  Section  1,  requiring  charees  to  be  rea- 
sonable, and  section  2,  forbidding  unjust 
discrimination,  apply  when  exceptional 
charts  are  made  under  section  4,  as  they  do 
in  other  cases.    Id. 

9.  The  existence  of  actual  competition 
which  is  of  controlling  force  may,  in  certain 
cases,  make  out  the  dissimilar  conditions  en- 
titling the  carrier  to  char^  less  for  longer 
than  for  shorter  haul.  Id;  Bke  parte  KoMer, 
(U.  S.  C.  Ct.  Or.)  817;  Harwell  v.  CWum^ui  d 
W.  B.  Oo.  681. 

10.  That  railroads  have  water  competi- 
tion, and  are  obliged  to  meet  it,  is  not  in  itself 
sufficient  to  justujr  the  lesser  charge  for  the 
greater  distance.    Id.  681. 

11.  It  is  not  a  justification  for  char^^ 
in^  more  for  a  shorter  than  for  a  longer 
distance  that  the  traflic  which  is  sub- 
jected to  such  greater  charge  is  way  or  local 
traffic;  nor  that  the  shorter  haul  traffic  is  more 
expensive  to  the  carrier;  nor  that  the  lesser 
charge  has  for  its  motive  the  encouragement 
of  manufactures  or  some  other  branch  of  in- 
dustry; nor  that  it  is  designed  to  build  up  trade 
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centers;  nor  that  the  lesser  charse  for  the  longer 
haul  is  merely  a  continuation  of  favorable  rates 
under  which  trade  centers  or  industries  have 
been  built  up.  Be  Southern  B.  db  Steamahip 
A$io,  278. 

13.  The  fact  that  lon|r  haul  traflle  will 
only  bear  certain  rates  is  not  reason  for  car- 
rying it  for  less  than  cost  at  expense  of  other 
traffic    Id. 

18.  The  <*eireiimst»iiees  and  conditions" 
touching  transportation  to  and  from  Mexico 
through  £1  Paso,  Texas,  bv  Texas  &  Pacific 
R  Co. ,  are  so  substantially  diif erent  from  those 
surrounding  transportation  to  other  points  as 
to  justify  Uie  establishment  of  lower  rates 
than  charged  at  points  where  the  distance  and 
haul  are  shorter.  Be  Texae  etc,  B.  Co,  (U.  S. 
C.  Ot.  La.)  80. 

14.  Where  in  proceeding  against  several  eon* 
neetinfif  roads  for  violation  of  section  4,  one 
claims  that  its  only  participation  consist€»d  in 
sharing  in  lowr  eharMs  on  long  haul, 
complaint  should  not  be  dismissed  against  it. 
BoBton  db  A,  B.  B.  Oo.y.  Bo$ton  di  L.  B  B.  Co. 
571. 

15.  The  sole  grievance  of  petitioning  road 
in  such  case  being  that  defendant  company 
accepted  through  traffic  at  lower  rates  than 
itself,  the  petitioner  has  no  standing  to 
maintain  the  proceeding.    Id, 

16.  The  desire  to  have  the  Act  eon- 

stmed  will  not  support  such  proceedings.  Id, 

17.  The  right  to  make  greater  charts  for 
short  than  for  long  haul  depends  upon  pe- 
culiar eircumstaAoes  and  conditions  in  each 
case.    Id, 

18.  Complainant  must  not  necessarily 
have  pecnniarjr  interest  to  be  entitled  to 
be  heaitl.    Id. 

19.  The  Vermont  State  Gran|^  has  such 
interest  that  it  nuigr  raise  the  question  and 

the  proceeding  is  maintainable  upon  its  peti- 
tion.   Id, 

20.  Where  several  eompanies  Join  in  Joint 
tariff,  those  making  greater  charges  must 
Justiiyit.    Id, 

21.  Defendant   eompanies   permitting 

through  business  to  be  aone  over  their  tracks, 
bv  the  National  Despatch  Line,  are  respon* 
mble  for  long  haul  rates.    Id, 

22.  A  eomplaintt  in  effect  asking  from 
the  Ck>mmis8ion  an  order  requiring  defendant 
roads  to  receive  freight  at  Schenectady  for 
transportation  to  Boston,  ferrates  less  than 
are  now  charged  by  some  roads  for  transpor- 
tation of  like  freights  to  Boston  from  sta- 
tions nearer  Boston,  under  substantially 
similar  circumstances  and  conditions  must  be 
dismissed.     Thatcher  v.  Fitchimrff  R  Oo.  856. 

28.  Complaints  for  Tiolation.  AUenr, 
IxmimOe,  New  Albany  d  0.  B.  Oo.  586.  621; 
BoeUm  d  Albany  B  Oo.  v.  Boeton  db  Loieell  R 
Oo.  291,  400,  500.  557,  571:  Bunneu  A$ao,  of 
Minneeoia  v.  Chicago,  db  Ni  W.  R  Oo.  488; 
Aune  V.  ijhicago,  St.  P.  M.  db  0.  B.  Oo.  488, 591; 
Farrar  v.  Batt  Tenneeeee,  Va.  db  Oa.  B.  Oo.  et 
al.  754;  Friend  v.  Southern  Pacific  B.  Oo.  et  at. 
f»8,  Koehler  Be,  817;  Baymond  v.  Chicago,  B,  db 
Q.  B.  Oo.  692. 

Intbr  8. 


II.   SiTBPBNBION  OF  FOUBTH  BaonOlT. 

24.  Order  for  suspension  must  be  based  up- 
on investigation.  Juriodietion  qf  Obmmb- 
iion,  78. 

25.  The  eases  in  which  the  Commission  Is 
authorized  to  make  orders  for  suspension  of 
operation  of  Act  are  exceptional*    U, 

26.  Here  probability-  that  ii^Jur^  will 
result  will  not  authorise  Commission  to 
direct  suspension.    Id. 

27.  The  Act  does  not  authorize  the  Com 
mission  to  require  ezeeptions*    ThcUeher 
V.  Fitchburg  B,  Oo,  856. 

28.  The  Commission  will  not  nant  a  gen- 
eral suspension  of  section  4  of  Act,  but  will 
give  relief  only  as  to  traffic  between  specified 
points.    Be Ihehmond ete,  R  ROo,9!^ 

Am  to  Particular  Boade, 

29.  Atchison,  Topeka  & 8anUF6  R.  Co.  1, 27. 
58;  Cape  Fear  So  Yadkin  Valley  R.  Co.  21:  Cin 
cinnati,  N.  O.  &  T.  P.  R.  Co.  28;  Detroit,  Grand 
Haven  &  Milwaukee  R.  Co.  17;  Illinois  Cen- 
tral R.  Co.  21;  Louisville  dk  Nashville  R. 
Co.  278:  Louisville,  N.  O.  &  T.  R.  Co.  21 : 
Newport  News  ^Miss.  \Lalley  R.  Co.  21;  New 
York.  Phfla.  &  Norfolk  R.  Co.  21;  Nor- 
folk  A  Western  R.  Co.  21;  Norfolk  Southern 
R.  Co.  28;  Northern  Padflc  R.  Co.  27;  Rich- 
mond. Frodericksburg  ft  Potomac  R.  Co.  21; 
St.  Louis  &  Cairo  Short  Line  R.  Co.  21; 
St.  Louis  &  San  Francisco  R  Co.  27;  South- 
em  Pacific  R.  Co.  16,  27;  Southern  R.  db 
Steamship  Assa  15,  17,  21;  Tennessee  dt  Ohio 
R.  Co.  21;  Texas  dk  Padflc  R.  Co.  28,  80. 

ni.  ApPIilOATIONS  FOB  SuSPBlinOH. 

80.  Applications  must  be  made  by  petition* 
stating  relief  desired  and  points  between  which 
authority  is  asked  to  charge  less;  and  wmHMmd 
by  officer  or  agent  of  peUtioner.  Buie  2.  Ap- 
pendiasI.Ml, 

81.  Application  for  exceptions  under  Act 
will  on.y  DC  granted  after  investigation  upon 
verifled  petition.  Be  Southern  Fac,  B.  R  Cb.  !•. 

82.  Hotiee  must  be  published  by  petitioner 
in  notices  than  two  newspapers  along  the  line 
for  at  least  ten  days  prior  to  presentation  of 
petition,  stating  natuie  of  relief  applied  for  sad 
Ume  of  presentation  of  application:  proof  ot 
each  publication  must  be  filed  with  petltiott. 
Id,;  Bute  2,  Appendix  I,  841. 

Proceedinge  for  Suepentian, 

88.  Atlantic  dc  North  Carolina  R  Co.  299; 
Central  R.  &  Banking  Co.  15;  Chicago.St  PimiI, 
Minneapolis  &  Omaha  R  Co.  24.  68;  Indianap- 
olis, Decatur  A  Springfield  R  Co.  15;  fividenoe 
at  AtlanU.  76;  Evidence  at  Memphis,  62, 68.  78, 
212;  Evidence  at  Mobile,  186;  Evidence  at  New 
Orleans.  62. 179;  Fruit  InteresUof  Oaiifomk. 
i20,28;  Gullett  Cotton  Gin  Oo.  Be,W;  Iowa  Barb 
Steel  Wire  Co.  Be,  21. 605;  Lake  Shore  dkU.S, 
RCo.  68. 292:  Louisville  db  NaahvUle  R  Co.  15. 
278;  Louisvil]e,New  Orleans  A  Texas  RCo.B«. 
21  ;Manufacturers  db  Jobbers  Union  v.  Minneap- 
olis &  SL  L.  R  Co.  488,680;  Mead viUe  &  Louie 
villeR  Co.  292;  Minneapolis  db  Northweatero 
R  Co.  78;  New  TorkC.  A  H.  R  R  Co.  O; 
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New  York,  Phila.  A  Norfolk  R.  Co.  v.  Atlan- 
tic Coast  Line.  447,  582;  Oregon  R.  &  Nar. 
Co.  B$,  82;  Pacific  Mail  Steamship  Co.  298;  Pa- 
cific Pine  Lumber  Co.  28;  Palatka^Fla.  72;  Pitts- 
burg  &  L.  E.  R  Co.  88. 292;  Prescott,  Arizona, 
72;  Queen  &  Crescent  R  Co.  System,  78;  Red- 
wood Mfg.  Asso.  28;  ^Richmond  &  Alleghe- 
OT  R  Co.  22;  Be  Sout^pm  Pacific  R  Co.  16, 
25;  Southern  R.  &  Steamship  Asso.  15, 17,  76, 
278;  SulUn  &  Co.  298;  i20, Union  Pacific  R.  Co. 
60;  Western  &  Atlantic  R  Co.  15;  Bs  Wiscon- 
sin Cent.  R  Co.  21. 

Bribfs  and  Notes. 
Rules.    Mte,  868. 

MAXIMS. 

1.  Omne  mqjua  continet  in  »e  mintu.  Dis.  Op. 
Wabash  ete.  B.  Co.  v.  People  (IJ.  8.  Sup.  Ct.)42. 

2.  Sic  utere  tuo  tU  aUenum  non  iddae.  Ex 
parte  Koehler  (U.  S.  C.  Ct.)  819. 

Bbibfs  and  Notes. 

BoBpremo  unius  est  exdueio  aUeriiu,  (U.  8. 
€.  Ct.  N.  J.)  416. 

MISSIONARIES. 

Missionaries  may  have  reduced  rates.  Be 
BeUgiotu  Teaehere,  21. 

NAVIGABLE  WATERS. 

1.  Navigable  waters  of  the  United  States 
jkre  those  which  form  by  themselves  or  by 
uniting  with  others  a  continuous  highway  for 
commerce  with  other  States.  Cited  in  Decker 
V.  BalHmore  etc,  B,  B.  Oo,  (U.  8.  C.  Ct.  N.  Y.) 
441. 

2.  The  eontrol  of  navigable  waters  consti- 
tuting channels  of  communication  between 
States  and  foreign  countries,  is  within  the  com 
mercial  power  of  Confirm*®***  Cited  in 
Olouceeter  Ferry  Oo,  t.  Penneylvania  (U.  S. 
Sup.  Ct.)  888. 

8.  Confpress  may  authoriao  a  private 
corporation  to  oecupy  the  navigable  waters 
within  a  State  and  appropriate  soil  under  them, 
for  purposes  of  interstate  commerce,  without 
consent  of  State*  Stockton  t.  BciUimore  ete. 
B.  B  Co.  (U.  8.  C.  Ct.  N.  J.)  411;  Dechn-  v. 
Baltimore  ete,  B,  B  Co,  (U.  8.  C.  Ct.  N.  Y.) 
484. 

4.  Act  of  Congress  of  June  16. 1886.  authoriz- 
ins  construction  of  bridge  aeroee  Staten 
Island  Sonndt  known  as  Arthur  Kill,  etc., 
isTaUd.    Id, 

5.  Fifth  Amendment  of  Federal  Consti- 
tution does  not  apply  in  such  case.    Id. 

6.  The  shores  of  navigable  waters  and  the 
soil  under  them  were  not  granted  by  the 
Constitution  to  the  United  States  but  were  re- 
served to  the  States  respectively.  Cited  in 
Id,  441. 

NEGROES.    See  Colorbd  Pebsons. 

NONRESIDENTS.   See  Cokmsbob,  II,  b. 

OATH.    See  Afpidavits. 

OFFICE  AND    OFFICER.     See  Affi- 
davits. 

IktbbS. 


OVERCHARGE. 

1.  Hearing  of  complaint  of  people  of  Hot 
Springs,  NIC.,  against  the  Western,  North  Car- 
olina Railroad  Company  for  overcharge  in 
passenger  rates;  upon  company's  prom- 
ise to  refbnd  excess, the  case  was  permitted  to 
remain  open  for  a  few  days  to  see  if  company 
fulfilled  promise.    Hot  Shpringe  v.  Western  N.  6, 

B.  B.  Co.  816. 

2.  Complaint    for    overcharges    with- 
drawn wnere  complainant's  receipt  in 

full  settlement  for  overcharges  was  lAiown  by 
respondent.  Stahl  v.  Oregon  B,  db  Na/e,  Oo, 
814. 

PARALLEL  LINES.    See  Charqbs  Aino 

DiBCRIHIKATION.   9. 

PARTIES.  See  Pleading  AND  PRAcnoB.l. 
PASSENGERS.    See  Baggage;  Charges 

AND  DiSCRIMINATIOK,  VI. 

1.  It  is  unjust  discrimination  to  remove  a 
colored  passen^r  holding  a  first  class 
ticket  from  a  first  class  car  to  a  second 
class  car,  less  dean  and  comfortable.  Heard 
V.  Georgia  B,  Oo,  4»8.  719.  OouneiU  v. 
Western  <h  A.  B.  Co.  292,  855,  688. 

2.  The  separation  of  white  and  colored 
passengers  is  not  unlawful  if  the  accommoda- 
tions are  equal  in  all  respects.    Id, 

8.  The  Commission  declines  to  proceed  on 
the  plaintiff's  claim  for  damages,  for  inju- 
ries done  in  his  violent  removal  from  car,  leav- 
ing him  his  remedy  in  the  courts.  Id,  688. 

PASSES. 

1.  Section  2  of  Act  prohibits  giving  of  pass- 
es to  particular  personef;  and  the  exception  al- 
lowed in  section  22  in  favor  of  oflScers  and  em- 
ployees of  road  does  not  include  the  fam- 
ilies of  such  persons.    Ex  parte  Koehler  (U.  8. 

C.  Ct.  Or.)  817. 

2.  Complaint  charging  use  of  free  pass  by 
Territorial  JudM  of  DakoU.  TutOe  v.  North- 
ern Pac,  B,  B,  Co,    488.  588. 

8.  In  the  absence  of  an  actual  case,  the  Com- 
mission will  not  pass  upon  the  question  of 
passes  to  the  United  States  Fish  Commis- 
sion. 220  United  States  Commission  of  Fish 
and  Fisheries,  606. 

PETITION.    See    Plbading   Ain>   Prjc* 

TICB,    I. 

PILOTAGE. 

Pilotage  regulations  are  susceptible  of  state 
regpDilation.  Authorities  cited  in  Dis.  Op. 
Wabash  ete,  B,  Co.  v.  People  (U.  8.  Sup.  Ct.)  41. 

PLEABnrO  AND   PRACTICE. 

I.  Complaint;  Pabtibs. 
n.  Answers. 
ni.  Amendment. 
IV.  Practice. 

Briefs  and  Notes. 

See  AFFiDATiTfl;  Commission;  Dbpobitionb; 
Dismissal  and  Discon'iinuance;  Haab- 
inq;  Jcjrt;  Rehearing;  Kules. 

For  Pleadings  under  various  sections  of 
Act,  See  various  Titlbs. 
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Pleading  akd  Pbactiob,  I~  Kates. 


I.  Complaikt;  Pabtibb. 

I .  ComplAlnt  nnder  •eetioii  18  must  be 
by  peUUon,  BtaUnff  facts  claimed  to  be  a  viola- 
Uon  of  the  Act,aoa  ▼erified;  as  numy  written  or 
printed  eopies  of  the  complaint  must  be  pre- 
sented as  tbere  may  be  respondents;  najnes 
and  addresses  must  be  set  forth  and  in- 
dorsed upon  the  writ;  and  a  copy  is  to  be 
served  upon  each  respondent  by  mail  or  per- 
sonally with  notice,  to  satisfy  the  complaint  or 
answer  within  time  specifled.  Buls  4,  Appen- 
dix 1,UU 

d.  Application  for  exception  under  Act  will 
only  be  granted  after  inyestigation  upon  Ter- 
Uled  petitioii.  15:  Be  atmthem  Pac,  R.  B, 
Ch.  16. 

8.  Carrier  must  be  made  a  part  j  where 
merit  of  controversy  cannot  be  determined 
without  it.  Biddle  v.  PiUeburgh  dL.JB.B,  Oo. 
778. 

4.  To  test  the  reasonableness  of  a  through 
rate,  all  the  roads  responsible  for  it  should  be 
made  defendants.  AJUen  r.  LouitniUet  N,  A,  d 
a  B.  Co.  631. 

6.  The  person  aggrieved  should  complain  in 
his  own  name;  a  complaint  by  a  ticket  broker 
having  no  interest  in  the  transaction  will  not 
lie  entertained.     OtUnger  v.  Sauihem  Pac,  B, 

IL   AN8WSB8. 

6.  Answers,  Terllled*  must  be  filed  with 
the  Commission  within  twenty  days  from 
notice,  unless  a  shorter  time  is  prescribed,  and 
a  copy  served  upon  complainant.  BuU  0,  Ap- 
pendix  I,  841. 

7.  If  respondent  makes  satisfaction  be- 
fore answerinff.  the  written  acknowledgment 
thereof  must  be  filed  and  may  be  set  forth 
in  answer;  if  made  after  service  of  answer,  a 
supplemental  answer  may  be  filed.    Id,    842. 

8.  Upon  Ikilare  to  answer*  the  Uommls- 
■ion  will  take  proof  and  make  order.  BuU 
S,  Id.  842. 

IIL  AiunrDMKNT. 

9.  Pleadings  may  be  amended  in  disere- 
tion  of  Conuniseion.  Bute  10,  Appendix  I, 
842. 

10.  Practice  of  the  Commission  in  allowing 
amendments  is  to  be  limited  under  roles  of 
law;  amendments  to  complaint,  introducing 
new  charges*  not  allowed.  B^MU  v. 
BaUimare  d  0,  B,  B,  Oo,  701. 

II.  Complaint  against  railroad  company 
stating  that  it  had  bMn  previously  in  the  hands 
of  a  receiver  who  was  now  president,  was  al« 
lowed  to  be  amended  so  as  to  show  exist- 
ence of  receiTersh^  which  it  appeared  on 
hearing  was  still  in  existence.  UeynUde  v. 
Wetiem  Nmo  Fork  d.  P.  B,  Oo,    685. 

lY.  Praoticb. 

12.  Powers  and  proceedings  of  Commission. 
Letteri^ Okairman  OMeif,  408. 

18.  Praotioe  and  proceedings  shall  be  as 
sia^le  as  possiole>  Ameiaied  WhoUeale 
Groeerey,  MkeouH  P.  B,  Oo,  821. 

14.  Letter  of  Ohairman  Cooley  in  response 
to  communication  expressing  denre  that  Com- 
Ihtxr  8. 


mission  would  go  to  certain  State  and  there 
hear  testimony  in  obtain  cases  then  pending 
at  issue,  and  such  other  cases  as  may  have 
arisen  in  that  Btate;  suggestion  in  letter  that 
faets  be  put  in  writing  and  that  counsel 
miULe  diUgent  effort  to  bnne  within  smallesi 
possible  compass  the  necessity  for  oral  eri- 
dence.    446. 

16.  Orders  for  suspension  most  be 
based  upon  investigation.  Juriedietion  qf  Oow^ 
miiiiim,  78. 

16.  Leave  should  be  granted  to  withdraw^ 
petition  when  petitioner  aUoi^es  leppal* 
ity  of  praetiee  sought  to  be  authorised. 
Be  Export  Trade  of  BoeUm,  25. 

17.  If,  at  hearing,  defendant  company 
aTows  purpose  to  eompljrwith  law*  tte 

Commission  must  act  upon  the  assumption 
that  defendant  will  do  so,  until  it  has  evidence 
that  the  purpose  is  not  lived  up  to.  HeOtrook 
Y,8t,  PauX,  M,  d M,  B,  Oo.  828. 

18.  A  motion  to  dismiss  a  complaint  d^- 
nied  because  no  notice  of  motion  had  been 
^▼en  and  the  object  of  the  motion  was  to 
reach  the  merits  of  the  case  and  to  liave  them 
passed  upon  summarily  instead  of  at  final 
hearing.  Aeeodated  Wnoleeale  Groeen  v.  Jfis- 
eouri  P.  B,  Oo,  821. 

19.  Where  after  the  examination  of  the  evi- 
dence upon  a  complaint  charftng  unjust  dis- 
crimination and  unlawful  preference  In  tariff 
of  rates,  but  before  the  announcement  of  the 
opinion,  the  respondent  eonoeded  the 
relief  sought  and  published  a  tariff  of  rales 
in  accordance  with  the  complaint,  the  Com- 
mission only  nu^e  a  report  to  complete 
the  record  of  the  case.  Mani^fa^eturere  d  Job- 
here  Union  v.  MinneapoUe  d  JSt,  L.  R  Oo.  680. 

20.  When  an  important  question  Is  raised 
by  the  pleadings,  but  the  parties  neither  by 
evidence  nor  by  argument  supply  toe 
Commission  with  information  as  to  it,  U  will 
not  be  decided.  JS^  v.  LouimOe  d  If.  R  O0. 
722. 

BRnBFB  AND  NOTBA. 

Rules  of  practice.    Hote,  872. 
POLICE   BEGULATIOira     See  Gov- 

Ml&RCB,  II,  C. 

PRACTICE.    See  Plbaddio   ahd   Peac* 

TICS,  IV. 

RAILROAD  COMPAHIE8.  SeeAocxTs 
AHD  Broksbs;  BAeoAOB;  Bill  or  Lad- 
nro;    Chabobs     and    DiacBiMniATiOB ; 

COMMBROB;     CONNBCTINO    LtNBS;     L<ni0 

AND  Shobt  Haul;  Passbnobbs;  Ratbb. 
RATES.    See  Chabobs  and  DiscBmncA- 

TION;  SOHBDULB8. 

1.  The  Commlsslen  has  no  power  to 

rates  generally,  but  only  to  determtee 
whether  rates  imposed  by  railroads  are  In  ooe- 
flict  with  statute.  ThatAer  v.  Mte^burg  R  R 
Oo.  806;  Be  Theairieal  Batee,  18. 

2.  Bnt  the  Commission  has  power  to  reg 
nlato  fares  and  freights  for  transportatloo 
between  dUTerent  States.  PhOa.  etc,  Stmmukip 
Oo.  V.  Penn^hatiia(V.  S,  Sup.  Ct.)  aov. 

8.  A  Btnte  statute  eannot  recnlnto  rataa 
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for  IntenUte  commerce.     Wabcuh  etc.  B,  Co. 
▼.  F^opU  (U.  8.  Sup.  Ct.)  31. 

4.  Rates  should  be  so  relatively  reason- 
able as  to  protect  communities  and  business 
iigainst  unjust  discrimination.  Boards  of  Trade 

Union  v.  Ohieago,  M.  d  8t,  P.  B.  Co,  (M)8. 

5.  A  carrier  operating  parallel  linea»  and 
jM»epting  lower  rates  on  one  line,  should  make 
corresponding  charges  on  other  line.    Id, 

6.  Rates  are  not  to  be  lower  for  eommer- 
eial  travelers  than  for  general  public. 
Aseodated  Wholesale  Oroeere  v.  Mieeouri  Pacific 
B.  Co.  821,  898;  Larrison  ▼.  Chicago  <ft  Grand 
Trunk  B.  Co.  869. 

7.  Nor  for  land  explorers  and  settlers. 
Smith  ▼.  Norihom  Pac,  B,  Co.  611. 

8.  But  may  be  reduced  for  religious 
teachers  and  as  act  of  charity.  Be  BUigious 
Teachers,  21. 

9.  A  carrier  may  make  special  rates  with 
individuals,  to  enable  the  latter  to  make  propos- 
als to  the  Interior  Department  for  transporta- 
tion of  Indian  supplies,  such  transporta- 
tion being  for  the  United  States.  Be 
Indian  Supplies,  22. 

10.  Twenty-five  dollars  for  1,000  miles  is 
not  unreasonable  for  a  milage  ticket. 
Associated  Wholesale  Grocers  v.  Missouri  Padfic 
B.  Co.  821,  898. 

11.  Carriers  charged  with  exorbitant  rates 
may  change  rates  before  hearing.  FuUon 
v.  Chicago  etc.  B.  Co.  876. 

KEBATE. 

A  discount  allowed  by  a  railroad  company 

where  consignments  of  coal  in  one  year  shall 

4imount  to  80,000  tons  or  upwards  is  an  unjust 

discrimination.     Providence    Coal    Co.   v. 

Providence  etc.  B.  B.-  Co.  868. 

JEUESFUSAL  TO  FURNISH  CARS.    Bee 

CHAKOSS  AKD  DlSCKlMIMATlON,   IV. 


The  Commission  will  not  order  a  rehearing 
involving  expenses  to  parties,  unless  satisfied 
that  the  result  might  be  chanmd.  Biddie 
V.  PiUsburgh  dk  L.  E.  B.  Co.  778. 

RELIOIOUS  TEACHERS. 

Religious  teachers  may  liave  reduced  rates. 
Be  Beligious  Teachers,  21. 

REMOVAL  OF  CAUSED 

Iowa  Act  of  April  6,  1886,  seeking  to  make 
right  of  foreign  corporations  to  transact 
business  in  thai  State  dependent  upon  surren- 
der of  right  to  remove  causes  to  federal  courts, 
is  invalid.  Barron  v.  Burnside  (U.  8.  Sup. 
Ct)  295. 

RIVERS.    SeeNAvioABLB  Watbbs. 

RULES. 

1.  Sessions  of  Commission  held  at 
Washington  No.  1815  F.  St.  northwest,  at  11 
o'clock,  daily,  except  Saturdays  and  Sundays. 
When  special  sessions  are  held  elsewhere,  nec- 
essary regulations  will  be  made.  Bute  1, 
Appendix!,  841. 

Inteb  S. 


2.  Applications  nnder  section  4  (Long 
and  Short  Haul  section),  to  be  made  by  verified 
petition,  stating  extent  of  relief  desired  and 
points  between  which  authority  is  asked  to 
charge  less.    Bute  2,    Id. 

8.  Notice  to  be  published  by  petitioner  in 
two  newspapers  along  line  for  ten  days  prior 
to  presentation  of  petition,  stating  nature  of 
relief  applied  for  and  time  of  presentation  of 
application  ;  proof  of  each  publication  to  be 
filed  with  petition.    Id. 

4.  Investig^ation  will  be  made  hy  Com- 
mission at  time  and  place  designated,  where 
testimony  will  be  received.    Bute  8.    Id. 

5.  Complaint  under  section  18  must  be 
by  verifiea  i)etition,  stating  facts  claimed  to  be 
violation  of  Act ;  as  many  copies  Of  com- 
plaint must  be  presented  as  there  are  respond- 
ents ;  names  and  addresses  of  parties 
must  be  set  forth  and  indorsed  upon  writ ; 
and  copy  is  to  be  served  upon  each  respond- 
ent, with  notice  to  satisfy  complaint  or  answer 
within  time  specified.    BtUe  4.    Id. 

6.  Answerst  verified,  must  be  filed  with 
Commission  within  twenty  days  from  notice, 
unless  shorter  time  is  prescribed  ;  and  cof>y 
served  upon  complainant.    BtUe  5.    Id. 

7.  If  respondent  makes  satisfaction  before 
answering,  written  acknowledgment  thereof 
must  be  filed  and  may  be  set  forth  in  answer  ; 
if  made  after  service  of  answer,  supple- 
mental answer  may  be  filed.    Id.    842. 

8.  Carrier  deeming  complaint  insufficient 
may  serve  notice  for  hearing;  on  it  without 
answer ;  facts  stated  are  admitted.  Motiou 
to  dismiss  for  insufficiency  may  be  made  at 
hearing.    Bule  6.    Id, 

9.  Adjournment  and  extension  of  time  is 
within  discretion  of  Commission.  Bule  7.  Id. 

10.  Upon  issue  being  Joined,  time  and 
place  of  hearing^  will  be  assigned  ;  witnesses 
examined  orally  before  Commission,  except 
where  otherwise  ordered  :  petitioner  has  bur- 
den of  proof.    Bule  8.    Id. 

11.  Upon  Ikilnre  to  answert  the  Com- 
mission will  take  proof  and  make  order.    Id. 

12.  Subpenas  will  be  issued  by  any  com- 
missioner and  will  be  required  to  be  obeyed. 
Bule  9.    Id. 

18.  Depositions  may  be  taken  as  printed 
by  U.  S.  K.  8.,  §  §  868, 864  without  application 
to  Commission.  Bule  9,  as  amended;  Ap- 
pendix n,  848 ;  410. 

14.  Amendments  of  pleadings  are  in  dis- 
cretion of  Commission.  Bule  10,  Appendix 
1,842. 

16.  Copies  of  petition,  opinion,  etc.,  will 
be  furnished  upon  payment  of  expense  there- 
of.   BuU  11.    Id. 

16.  AllldaTits  may  be  taken  before  any 
officer  authorized  to  administer  oath.  Bule  12, 
Id. 

Briefs  and  Notes. 
Rules  of  practice.    Jfote,  872. 

RULINOS. 

1.  The  Commission  will  not  make  any  rul- 
ing wliere  petitioner  sJle^es  le^fality 
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of  praetiee  sought  to  be  authorized.    Be 
EJBport  Trade  of  BoeUm,  26. 

2.  The  Commission  can  not  construe  the 
Act  before  ▼iolatioii  thereof  ehar^fed; 
Be  Order  of  Bailway  Oondueton,  18  ;  Be  The- 
airical  Batee,  18;  Be  ItmaUe  of  N(U.  Homee,  78, 
75. 

SCHEDULES. 

1.  When  purposes  of  Act  seem  to  be  fully 
accomplished  by  rate  sheets  as  printed,  and  no 
one  complains.  Commission  may  not  feel  in- 
clined to  interfere  on  its  own  motion  where 
sheets  are  printed  in  smaller  type  than 
prescribed  bj  Aet.    Be  BaU  &ieeta,  Zl%. 

2.  Any  one  member  of  a  joint  combina- 
tion may  file  copies  of  joint  tariff  for  all 

the  members.    76. 

8.  N eflflect  to  publish  rates  for  mili^e 
tickeu  is  violation  of  Act  Larrison  v.  Chi- 
eoffo  etc,  B.  B.  Co,  869. 

4.  Complaint allegineriolation of  secton 6. 
FlummtT  V.  VnUm  Fac,  B,  Co.  696. 

SERVANTS.    See  Employbes. 

SESSIONS.    See  Rules  of  Court,  1. 

SETTLERS. 

Land  explorers  and  settlers  are  not  entitled 
to  lower  rates  than  the  general  public. 
SmUh  T.  Northern  Pae,  B.  B.  Co,  611. 

SHIPPING  FACIUTIES.  SeeCHABoss 
AND  Discrimination,  IV.  V. 

SHIPS   AND   SHIPPING.     Bee  Com 

MSROB,  17,  26. 

SLEEPING  CARS. 

A  state  tan  upon  sleeping  cars  of  s  com- 
pany, used  in  carrying  passengers  into  and 
out  of  the  State,  is  void  as  a  regulation  of  in- 
terstate commerce.  Indiana  t.  Woodruff 
Sleeping  d  Parlor  Coach  Co.  (Ind.  Sup.  Ct.) 
798;  S.  P.  cited  in  Wabaeh  etc.  B.  Co.  v.  PeopU 
(U.  8.  Sup.  Ct.)  81. 

SPECIAL  LAWS.  See  Oomstitutional 
Law. 

STATE.    See  Commbrcb,  IL 

STATIONS.    See  Depots. 

STATISTICS.  See  Dbpabtment  of  Sta- 
tistics. 

STATUTES.    See  Act  to  Regulate  Com* 

MBECB  ;  CONSnTUnONAL  LaW. 

The  Interstate  Commerce  Act  does  not  afTord 
a  remedy  for  transaetions  occurring  before 
it  took  effeet.    OUinger  v.  aouthem  Pac  B. 

Co.  em. 

SUBPENA.    See  Ruucs.  12. 

SUSPENSION  OF  LONG  AND 
SHORT  HAUL  SECTION  (g  4). 
See  LoNO  and  Short  Haul.. 

TARIFFS.    See  Sohsdulis,  2;  Jourr  Tab- 


IFFS. 


1. 

Ikter  8. 


See  CoMMKBom.  n. 

COMPANIES. 

hj  telegraph  between 


States  is  interstate  eommeroet  and  Slate 
has  no  authority  to  regulate  same.  Wettem^ 
Union  Tel.  Co.  ▼.  Pendleton  (U.  S.  Sup.  Ct.) 
806.  S.  P.  cited  in  Wabaeh  etc.  R  Co.  ▼.  B»- 
ple  (U.  S.  Sup.  Ct)  87. 

2.  Indiana  Statute  regnlating  mode  in 
which  messa^^es  sent  by  telegraph  compa- 
nies, doinff  busmess  in  that  State,  shall  be  ae* 
livered  m  other  States*  is  void*  as  an  in 

terference  with  interstate  commerce.    Weetem 
U.  Tel.  Co.  V.  PendUton  (D.  S.  Sup.  Ct)  IJW. 

TESTIMONY. 

1.  In  matter  of  various  petitions  for  suspen- 
sion of  section  4  in  proceedings  at  Atlanta, 
Gteorda.  76. 

2.  In  proceedings  at  Mobile,  186;  at  New  Or- 
leans, 179;  at  Memphis,  218. 

8.  In  Boston  dk  Albany  R  R  Co.r.  Boeton  4t 
LoweUB.  B.  Co.  600. 

4.  On  application  charging  discrimination  in 
favor  of  New  Yorlc,  in  rates  to  Chicago,  as 
against  Boston.  Be  Export  Trade  of  BoeUm, 
18,28. 

5.  In  proceeding  against  Providence  A  Wor- 
cester Railroad  Company  for  discrimintikHL 
Providence  Coal  Co.  v.  Providence  etc.  R  ROo. 
816. 

6.  In  proceeding  against  Pennsylvania  Rail- 
road Company  for  unlawful  preference  in  inter 
change  of  passengers  at  Chicago.     Chicago  d- 
Alton  R  B.  Co.  v.  Penneylvania  R  R  Oo.  299. 

7.  On  petition  charging  refusal  to  famish 
cars.    Be  Thatcher,  817. 

8.  On  complaint  against  Western  &  Atlantk^ 
Railroad  Company  Tor  damages  for  forcible 
ejectment  from  first  class  car  of  colored  man 
holding  first  class  Uckek  CouneUlY.  Weatmik, 
etc.  B.  R  Co.  855. 

THEATRICAL  RATEa 

The  Commmission  will  not  saj  in  ad- 
▼anee  of  Tiolation  of  Act  what  rates  com- 
pany shall  make  for  any  class  or  orffanixatloa 
of  persons.    Be  Theatrical  Batee,  18. 

TICKETS. 

1.  Carriers  may  continue  issuance  of  mil- 
ai^  passenger  tickets  at  reasonable  orioea, 
free  from  discrimination.  Larrieon  v.  Ohioag^ 
etc.  B.  Co.  869. 

2.  Ne£:leet  to  publish  rates  for  milage 
tickets  is  violation  of  Act    Id. 

8.  Twenty-five  dollars  per  1,000  miles  Is  not 
an  unreasonable  rate  for  mila^  tickeL 
Aseodated  Wholeeale  Orocere  v.  Mueoufi  Pae. 
R  R  Co.  808. 

4.  A  sale  of  milage  tickets  to  cower 
eial  travelers  at  a  lower  rate  than  u> 
other  passengers  Is  an  unjust  discHminatton. 
Id;  Larrieon  v.  Chicago  etc  B.  R  Co.  869. 

5.  A  release  of  liability  by  oonunerolal 
travelers  is  not  a  sood  consideratloo  for  aoch 
discrimination,    id. 

6.  Rate  at  which  eaEenrsloB  or  commuta- 
tion tickets  are  sold  does  not  entitle  mflags 
ticket  purchaser  to  complain  of  onjust  dOs* 
erlaaiaation  if  charged  a  bisher  rate.  Am* 
dated  WhoUeaU  Groeertr.  Mmouri  Piae.  R  R 
Co.  803. 


Uhdbkbillhtg —  Witness. 
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7.  The  Act  does  not  require  one  eompansr 
to  sell  through  tickets  over  road  of  an- 
other. Chicago  ete,  B.  B,  Co.  v.  Penruylva' 
nia  Ch.  857. 

UNDERBILLINO.     See    Chabgbs    Ain> 

DlBCBDCIKATION,  44-48. 

UNITED  STATES. 

1.  United  States  may  condemn  land  with- 
in State  without  consent  of  State.  Stockton 
V.  Baltimore  eto.  B.  B  Co,  (U.  8.  C.  Ct.  N.  J.) 
411. 

2.  Fish  and  eggs»  distributed  by  the  United 
States  Commission  of  Fish  and  Fisher- 
iesv  are  entitled  to  free  transportation. 

Be  United  States  Oommiesion  of  F&h  and  Fish- 
eries, 600. 

8.  In  the  absence  of  an  actual  case,  the  Com- 
mission will  not  pass  upon  the  question  of 

5 lasses  to  the  United  States  Fish  Commission, 
a. 

Intbb  S. 


4.  A  carrier  may  make  special  rates  with 
individuals  to  enable  the  latter  to  make  pro- 
posals to  the  Interior  Department  for  transpor- 
tation of  Indian  supplies,  such  transporta- 
tion being  for  the  United  States.  Be  Indian 
Supplies,  22. 

USAGE.    See  Custom  Aino  Usaqb. 
WAREHOUSEMAN.  See  Cohmbbob,  28. 

WATERS   AND   WATERCOURSES. 

See  Nayioablb  Watbbb. 

WHARFAGE.    See  Commbbcb,  18-21. 

1!91TNESS. 

Subpenas  will  be  issued  by  any  commis- 
sioner and  will  be  required  to  be  obeyed.  B$ile 
9,  Appendix  I,  842. 
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